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3 All Amit Kumar Kataria Vs. State of U.P. & Anr. 1

(2021)03ILR A1
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 22.02.2021

BEFORE
THE HON’BLE SANJAY KUMAR SINGH, J.
Criminal Misc. Bail Application No. 4718 of 2021
Amit Kumar Kataria ...Applicant(In Jail)

Versus
State of U.P. & Anr. ...Opposite Parties

Counsel for the Applicant:
Sri Anurag Khanna(Senior
Raghav Dev Garg

Adv.), Sri

Counsel for the Respondents:
A.G.A., Sri Dileep Chandra Mathur

A. Civil Law - Central Goods and Services
Tax Act, 2017-Section 69,70, 132(1)(c)
and 132(1)(i)-application- modification of
bail order condition-applicant directed to
deposit remaining amount of ITC Rs. 4
Crore 51 lac-unsustainable, because it is
too harsh and unreasonable where the
investigation is still pending and applicant
has already deposited Rs. 5 Crore out of
disputed amount of Rs. 9 crore 51 lac-
under the Act, there is no staturtory
provision for compelling the applicant to
deposit the entire amount without
completing the inquiry or without
initiating any recovery proceedings u/s 73
or 74 of the C.G.S.T. Act-object of
imposing bail conditions is to secure
attendance of the accused and to protect
the interest of revenue not ruin the
business of accused-applicant to submit
security equivalent to remaining disputed
amount other than cash and bank
gurantee along with affidavit before the
Senior Intelligence Officer.(Para 1 to 25)

The Bail Application is disposed of. (E-5)

List of Cases cited: -

1. Sandeep Jain Vs NCT of Delhi, (2000) 2 SCC
66

2. Amarjit Singh Vs St. of NCT of Delhi, JT
(2002) SC 291

3. Sheikh Ayub Vs St. of M.P, (2004) 13 SCC
457

4. Ramathal & ors. Vs Insptr. Of Police & anr.,
(2009) Cr.L.J. 2271

5. Munish Bhasin & ors. Vs St. of NCT of Delhi &
anr,, (2009) 4 SCC 45

6. Sumit Mehta Vs St.of NCT of Delhi,(2013) 15
SCC 570

7. Dilip Singh Vs St. of M.P. & anr., CRLA No. 53
of 2021

8. Suresh Kumar P.P. & anr. Vs The Deputy
Director, Directorate General of GST
Intelligence (DGGI) & ors.(SLP(C) No. 13128
of 2020

9. Vikalp Jain Vs U.O.I. & ors.,(Matter U/A 227
No. 5789 of 2019

(Delivered by Hon’ble Sanjay Kumar Singh, J.)

1. Second supplementary affidavit
dated 22.02.2021 filed on behalf of the
applicant and supplementary counter
affidavit dated 22.02.2021 filed on behalf
of opposite party No. 2, are taken on
record.

2. Heard Mr. Anurag Khanna, learned
Senior Advocate assisted by Mr. Raghav
Dev Garg, learned counsel for the
applicant, Mr. Rabindra Singh, learned
Additional Government Advocate for the
State/opposite party No.1 and Mr. D.C.
Mathur, learned counsel appearing on
behalf of opposite party No.2, Directorate
General of G.S.T. Intelligence, Kaushambi,
Ghaziabad.
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3. This application under section 439
(1)(b) of Code of Criminal Procedure has
been filed by the applicant to set aside the
condition No. 4 of the bail order dated
24.11.2020 passed by the Special Chief
Judicial Magistrate, Meerut, whereby
following conditions have been imposed
upon the applicant while granting bail to
him:

1. FFYFT GIRT BT FN—dT TG
OUY B & GTHIIT T WIET SR @7 [l §8
U7 FIRIeT BV v oTETIT 9v RET fdar i) &
THFIT H H VF THS SAYTT & GRarY &7
TAN BT GG &/
2 IFYFT I FREIT fFar T &
& Ifs gg gruic grve 8 T a8 39T grauie
AT ~IRIITT H STH BV
3 THT Y¥ 9T & UIEId SNy
@WW#‘WW/
F T8 o Rfra far
W?‘/@fﬂgaﬁo o Ho P AT AT 3
oIE d QYT d GHT BN e & 3T
PYAT GARET BT SAYFT FE ST B

3=ev 1B qifeger &

4. The brief facts of the case, which
are relevant for the purpose of deciding this
case, as submitted by the learned counsel
for the applicant, are that the applicant is
the sole proprietor of firm registered in the
name and style of M/s LAN Engineering
and Technologies. The firm is involved in
the business of manufacturing and supply
of meter boxes and distribution boxes to
Government utilities. The applicant is also
taking care of another firm namely, M/s
Neelu Packing Industries, of which Mr.
Balbir Singh, who is the father of the
applicant, is the sole proprietor. On
06.08.2020, a joint team of officers of
Department of C.G.S.T. Commissionerate,
NOIDA and C.G.S.T. Commissionerate,
Meerut, visited the premises of M/s LAN
Engineering and Technologies and M/s
Neelu Packing Industries. Thereafter, on

11.11.2020 summons under section 70 of
Central Goods and Services Tax Act, 2017
(herein-after referred to as "C.G.S.T Act")
was served upon the applicant requiring his
presence on 11.11.2020 at 14:00 hours
before Senior Intelligence Officer, DGGI,
Ghaziabad. The applicant appeared before
the Authorities concerned on behalf of both
the aforesaid firms and his statement under
section 70 of C.G.S.T. Act was recorded on
11.11.2020. Main allegation against the
applicant is that the four firms, namely, M/s
Jain Polymer, M/s Keval Polymer, M/s
Balaji Trading Company and M/s Sai Nath
Plastics, which are supplier's firms of
plastic scrap for both the aforesaid firms of
the applicant, are not found in existence as
per information of the Department. M/s
LAN Engineering and Technologies and
M/s Neelu Packing Industries have
fraudulently availed input tax credit
approximately, a sum of Rs. 9,51,00,000/-
(Rupees nine crores fifty one lac only), out
of which rupees six crore sixty lac for M/s
Neelu Packing Industries and rupees two
crore ninety one lac for M/s LAN
Engineering and Technologies. After
recording the statement of the applicant
under section 70 of C.G.S.T. Act, he was
arrested on 12.11.2020 in accordance with
the provisions of section 69 of C.G.S.T.
Act, as the response of the applicant was
not found satisfactory, and he was sent in
judicial custody for the offence under
section 132 (1)(c) and 132(1)((i) of the
C.G.S.T. Act, 2017, and thereafter he was
granted bail vide order dated 24.11.2020
passed by Special Chief Judicial
Magistrate, Meerut, subject to above-
mentioned conditions.

5. Main substratum of argument of
Mr. Anurag Khanna, learned Senior
Advocate appearing on behalf of the
applicant is that out of disputed amount of
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Rs. 9,51,00,000/- (Rupees nine crore fifty
one lac only), the applicant has already
deposited a sum of Rs. 5,00,00,000/-
(rupees five crore only) under duress and
coercion on 21.11.2020 on account of
putting extreme pressure upon the applicant
by the Department. It is vehemently urged
by the learned counsel for the applicant that
till date neither any criminal complaint has
been filed nor any proceedings under
section 73 or 74 of the C.G.S.T. Act, has
been initiated against the applicant by the
Department and enquiry proceedings is still
under process. It is also submitted by the
learned counsel for the applicant that since
the determination of input tax credit
wrongly availed has not been finally made
by the Department and no order under
section 83 of C.G.S.T. Act, 2017 for
provisional attachment of any property
including bank account belonging to the
applicant has been made, therefore, the
applicant cannot be directed and forced to
deposit the remaining disputed amount of
Rs. 4,51,00,000/- (rupees four crore fifty
one lac only). It is next submitted by the
learned counsel for the applicant that under
the C.G.S.T. Act, there is no statutory
provision for compelling the applicant to
deposit the entire amount without
completing the investigation/enquiry or
without launching prosecution by filing
complaint or without initiating any
recovery proceedings under section 73 or
74 of C.G.S.T. Act. Much emphasis has
been given that under Chapter XV, there is
a complete procedure for demand and
recovery, therefore, without following the
same, the applicant cannot be compelled to
deposit the entire disputed amount. It is
submitted that any act done by the
Department otherwise in due course of law
as provided under C.G.S.T. Act, can be
termed as illegal action. It is also pointed
out by the learned counsel for the applicant

that vide two letters dated 23.11.2020
addressed to Senior Intelligence Office,
Group D, DGGI, Ghaziabad, Regional
Unit, undertakings were given by the
applicant with regard to disputed amount
against the aforesaid firms of the applicant,
by submitting that he has voluntarily
deposited a sum of Rs. 1,50,00,000/-
(Rupees one crore fifty lac only) on
21.11.2020 with regard to liability against
M/s LAN Engineering and Technologies,
NOIDA and Rs. 3,50,00,000/- (rupees three
crore fifty lac only) on 21.11.2020 with
regard to liability against M/s Neelu
Packing Industries, against reversal of
disputed ITC of IGST availed by him
during the period April, 2018 to March,
2019 on the strength of supply made by
M/s Jain Polymer, M/s Keval Polymer, M/s
Balaji Trading Company and M/s Sai Nath
Plastics, and assured that rest of the
disputed ITC of IGST will be deposited
within six months and he will fully
cooperate with the investigation, copies of
undertaking along with copies of Chalan
have been brought on record as annexure-8
to the bail application. It is also pointed out
by the learned counsel for the applicant that
the applicant, after granting bail on
24.11.2020, has also given an undertaking
on the same day, i.e. 24.11.2020 in terms of
conditions imposed upon him in the bail
order dated 24.11.2020.

6. Here, it is also relevant to mention
the contents of paragraph 2 of the second
supplementary affidavit filed today on
behalf of the applicant, which are
reproduced here-in below:

"That the applicant submits that if
the Hon'ble Court is pleased to modify the
condition No 4 in the order dated
24.11.2020 passed by the Chief Judicial
Magistrate to the extent that instead of
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depositing Rs. 4.5 crores (remaining
amount of disputed ITC availed) in cash,
the applicant be directed to deposit any
security, other than cash or bank
guarantee, the applicant undertakes that he
shall adhere to the same and shall submit
as security, the property papers of the land
being lease hold property No. "100" with
an area admeasuring 496 Sqg. Mtr., situated
at Block "C", Sector 50, NOIDA, Gautam
Buddh Nagar. The property is in the name
of the applicant's father and as per the
latest available valuation, the same is
worth approximately Rs. 5,60,20,000/-,
which is more than Rs. 4.5 Crores. The

applicant  further submits that the
aforementioned land is free from all
encumbrances."

7. On the strength of aforesaid facts, it
is submitted by the learned counsel for the
applicant that condition No. 4 of the bail
order dated 24.11.2020 is onerous and
unreasonable under the facts of this case.
Object of imposing conditions is to secure
the attendance of the accused and to protect
the interest of revenue, instead ruins the
business of accused, therefore he can be
directed to give security other than cash or
bank guarantee as per his undertaking, as
mentioned in paragraph 2 of the second
supplementary affidavit dated 22.02.2021.

8. In support of aforesaid contentions,
learned counsel for the applicant has placed
reliance upon the following judgments of
the Supreme Court:

1. Sandeep Jain v. National
Capital Territory of Delhi, 2000 (2) SCC
66,

2. Amarjit Singh v. State of
NCT of Delhi, JT 2002 (1) SC 291,

3. Sheikh Ayub vs State of M.P,,
2004 (13) SCC 457

4. Ramathal & others vs
Inspector of Police & Another, 2009
Cr.L.J. 2271,

5. Munish Bhasin & Others vs
State (Govt. of N.C.T. of Delhi) &
Another, 2009 (4) SCC 45,

6. Sumit Mehta vs State (N.C.T.
of Delhi), 2013 (15) SCC 570,

7. Dilip Singh vs State of M.P.
and another, Criminal Appeal No. 53 of
2021 decided on 19.01.2021.

9. In the case of Sandeep Jain
(supra) the Apex Court held that:

"We are unable to appreciate
even the first order passed by the
Metropolitan Magistrate imposing the
onerous condition that an accused at the
FIR stage should pay a huge sum of Rs. 2
lakhs to be set at liberty. If he had paid it is
a different matter. But the fact that he was
not able to pay that amount and in default
thereof he is to languish in jail for more
than 10 months now, is sufficient indication
that he was unable to make up the amount.
Can he be detained in custody endlessly for
his inability to pay the amount in the range
of Rs. 2 lakhs. If the cheques issued by his
surety were dishonoured, the Court could
perhaps have taken it as a ground to
suggest to the payee of the cheques to
resort to his legal remedies provided by
law. Similarly if the court was dissatisfied
with the conduct of the surety as for his
failure to raise funds for honouring the
cheques issued by him, the court could
have directed the appellant to substitute
him with another surety. But to keep him in
prison for such a long period, that too in a
case where bail would normally be granted
for the offences alleged, is not only hard
but improper. It must be remembered that
the Court has not even come to the
conclusion that the allegations made in the
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FIR are true. That can be decided only
when the trial concludes, if the case is
charge-sheeted by the police".

10. The Apex Court in Amarjit Singh
(supra), held as under:-

"4. Having regard to the facts and
circumstances of the present case, we have
no hesitation in coming to the conclusion
that the imposition of condition to deposit
the sum of Rs. 15 lacks in the form of FDR
in the Trial Court is an unreasonable
condition and, therefore, we set aside the
said condition as a condition precedent for
granting anticipatory bail to the
accused/appellant......."

11. In the case of Sheikh Ayub
(supra), facts of the case before the Apex
Court were that by the impugned order the
appellant was granted bail and directed to
deposit Rs.2,50,000/- which is alleged to be
the amount misappropriated by the
appellant. There was also condition for
furnishing surety bond for Rs. 50,000/-. In
the circumstances of the case, Apex Court
held that direction to deposit Rs. 2,50,000
was not warranted, as part of the conditions
for granting bail and observed that the
direction to deposit Rs. 2,50,000/- is
deleted and subject to this modification the
order passed by the learned Single Judge
granting bail is confirmed.

12. In Ramathal & Ors (supra), the
Apex Court has again considered the issue
of imposing onerous conditions while
granting Anticipatory bail to accused.
Relevant observations made by the Apex
Court in the said case are as follows:

"'7. On perusal of the submissions
made and material on record, the High
Court passed an order granting

anticipatory bail as prayed for on condition
that in the event of arrest, the appellants
shall be enlarged on bail on their
depositing Rs. 32,00,000/- to the credit of
Crime No. 56 of 2008 before the Judicial
Magistrate No. 1, Coimbatore and also on
their executing a personal bond of Rs.
1,00,000/- with two sureties each for the
like sum to his satisfaction.

8. Aggrieved by the aforesaid
order, the appellants approached this Court
on the ground that the conditions imposed
by the High Court while granting
anticipatory bail are not only unreasonable
and onerous but the same also amounts to
putting a fetter on the right of appellants
being admitted to bail, in terms of the order
passed.

15. It appears that in the
aforesaid facts and circumstances, the High
Court passed the impugned order with the
intention of protecting the interest of the
complainant in the matter. In our
considered opinion, the approach of the
High Court was incorrect as under the
impugned order a very unreasonable and
onerous condition has been laid down by
the Court as a condition precedent for
grant of anticipatory bail."

13. In the case of Munish Bhasin
(supra), the Apex Court has held that:

"10. It is well settled that while
exercising discretion to release an accused
under Section 438 of the Code neither the
High Court nor the Sessions Court would
be justified in imposing freakish conditions.
There is no manner of doubt that the court
having regard to the facts and
circumstances of the case can impose
necessary, just and efficacious conditions
while enlarging an accused on bail under
Section 438 of the Code. However, the
accused cannot be subjected to any
irrelevant condition at all.
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11. The conditions which can be
imposed by the court while granting
anticipatory bail are enumerated in sub-
section (2) of Section 438 and sub-section
(3) of Section 437 of the Code. Normally,
conditions can be imposed (i) to secure the
presence of the accused before the
investigating officer or before the Court,
(if) to prevent him from fleeing the course
of justice, (iii) to prevent him from
tampering with the evidence or to prevent
him from inducing or intimidating the
witnesses so as to dissuade them from
disclosing the facts before the police or
court, or (iv) restricting the movements of
the accused in a particular area or locality
or to maintain law and order etc. To subject
an accused to any other condition would be
beyond jurisdiction of the power conferred
on court under Section 438 of the Code.

12. While imposing conditions on
an accused who approaches the court
under Section 438 of the Code, the court
should be extremely chary in imposing
conditions and should not transgress its
jurisdiction or power by imposing the
conditions which are not called for at all.
There is no manner of doubt that the
conditions to be imposed under Section 438
of the Code cannot be harsh, onerous or
excessive so as to frustrate the very object
of grant of anticipatory bail under Section
438 of the Code.

13. In the instant case, the
question before the Court was whether
having regard to the averments made by
Ms. Renuka in her complaint, the appellant
and his parents were entitled to bail under
Section 438 of the Code. When the High
Court had found that a case for grant of
bail under Section 438 was made out, it
was not open to the Court to direct the
appellant to pay Rs. 3,00,000/- for past
maintenance and a sum of Rs.12,500 per
month as future maintenance to his wife

and child. In a proceeding under Section
438 of the Code, the Court would not be
justified in awarding maintenance to the
wife and child."

14. In the case of Sumit Mehta
(supra), the only point for consideration
was whether the condition of depositing an
amount of Rs. 1,00,00,000/- in fixed
deposit for anticipatory bail is sustainable
in law and whether such condition is
outside the purview of Section 438 of the
Code?

The observations made by the
Apex Court while deciding the aforesaid
issue are as under:

11. While exercising power under
Section 438 of the Code, the court is duty-
bound to strike a balance between the
individual's right to personal freedom and
the right of investigation of the police. For
the same, while granting relief under
Section 438(1), appropriate conditions can
be imposed under Section 438(2) so as to
ensure an uninterrupted investigation. The
object of putting such conditions should be
to avoid the possibility of the person
hampering the investigation. Thus, any
condition, which has no reference to the
fairness or propriety of the investigation or
trial, cannot be countenanced as
permissible under the law. So, the
discretion of the court while imposing
conditions must be exercised with utmost
restraint.

12. The law presumes an accused
to be innocent till his guilt is proved. As a
presumably innocent person, he is entitled
to all the fundamental rights including the
right to liberty guaranteed under Article 21
of the Constitution.

13. We also clarify that while
granting anticipatory bail, the courts are
expected to consider and keep in mind the
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nature and gravity of accusation,
antecedents of the applicant, namely, about
his previous involvement in such offence
and the possibility of the applicant to flee
from justice. It is also the duty of the court
to ascertain whether accusation has been
made with the object of injuring or
humiliating him by having him so arrested.
It is needless to mention that the courts are
duty-bound to  impose  appropriate
conditions as provided under sub-section
(2) of Section 438 of the Code.

14. Thus, in the case on hand,
fixed deposit of Rs. 1,00,00,000 for a
period of six months in the name of the
complainant and to keep the FDR with the
investigating officer as a condition
precedent for grant of anticipatory bail is
evidently onerous and unreasonable. It
must be remembered that the Court has not
even come to the conclusion whether the
allegations made are true or not which can
only be ascertained after completion of
trial. Certainly, in no words are we
suggesting that the power to impose a
condition of this nature is totally excluded,
even in cases of cheating, electricity
pilferage, white-collar crimes or chit fund
scams etc.

15. The words "any condition"
used in the provision should not be
regarded as conferring absolute power on a
court of law to impose any condition that it
chooses to impose. Any condition has to be
interpreted as a reasonable condition
acceptable in the facts permissible in the
circumstance and effective in the pragmatic
sense and should not defeat the order of
grant of bail. We are of the view that the
present facts and circumstances of the case
do not warrant such extreme condition to
be imposed.

15. Quite recent the Apex Court on
January 19, 2020 has again considered the

issue of imposing onerous conditions while
granting Anticipatory bail to accused in
case of Dilip Singh v. State of Madhya
Pradesh and Another in Criminal Appeal
No.53 of 2021. Facts , observations and
findings of the Apex Court are as follow :

"2. This appeal is against an
order dated 11 September 2019 passed by
the High Court granting anticipatory bail
to the appellant, subject to the condition of
deposit of Rs 41 lakhs in court and upon his
furnishing personal bond in the sum of Rs
50,000 with one solvent surety in the like
amount to the satisfaction of the arresting
officer. It was directed that the order would
be governed by condition Nos 1 to 3 of sub-
Section 2 of Section 438 of the Code of
Criminal Procedure. The trial court was
directed to deposit the amount so deposited
by the appellant with any nationalized
bank.

3. Ex facie, the disputes in the
instant case are civil in nature. It is the
contention of the complainant that despite
having paid Rs 41 lakhs to the appellant
pursuant to an agreement for purchase of
agricultural land, the appellant has not
executed the deed of sale in respect of the
same. It appears that the complainant has
also filed a civil suit for specific
performance of the said agreement, which
is pending adjudication.

4. By imposing the condition of
deposit of Rs. 41 lakhs, the High Court has,
in an application for pre-arrest bail under
Section 438 of the Criminal Procedure
Code, virtually issued directions in the
nature of recovery in a civil suit.

5. It is well settled by a plethora
of decisions of this Court that criminal
proceedings are not for realization of
disputed dues. It is open to a Court to grant
or refuse the prayer for anticipatory bail,
depending on the facts and circumstances
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of the particular case. The factors to be
taken into consideration, while considering
an application for bail are the nature of
accusation and the severity of the
punishment in the case of conviction and
the nature of the materials relied upon by
the prosecution; reasonable apprehension
of tampering with the witnesses or
apprehension of threat to the complainant
or the witnesses; reasonable possibility of
securing the presence of the accused at the
time of trial or the likelihood of his
abscondence; character behaviour and
standing of the accused; and the
circumstances which are peculiar or the
accused and larger interest of the public or
the State and similar other considerations.
A criminal court, exercising jurisdiction to
grant bail/anticipatory bail, is not expected
to act as a recovery agent to realise the
dues of the complainant, and that too,
without any trial.

6. We accordingly modify the
order impugned before us by deleting the
direction to deposit Rs. 41 lakhs as directed
by the High Court. Needless to mention, the
grant of anticipatory bail shall be governed
by the conditions in Section 438(2) of the
Code of Criminal Procedure. "

16. Per contra, Mr. Rabindra Singh,
learned Additional Government Advocate
for the State of U.P./opposite party No.1 and
Mr. D.C. Mathur, learned counsel appearing
for opposite party No. 2 submit that since,
the applicant has already given undertaking
on 23.11.2020 before the Senior Intelligence
Office, Group-D, DGGI, Ghaziabad,
Regional Unit, therefore, he cannot deviate
from his undertaking and as such, condition
No. 4 as imposed in the bail order dated
24.11.2020 passed by Special Chief Judicial
Magistrate, Meerut, is not liable to be
interfered with, but they do not dispute the
aforesaid factual aspect of the matter as

argued by learned counsel for the applicant.
In paragraph 21 of the counter affidavit of
opposite party No. 2, it is stated that
proceedings for demand and recovery of
disputed ITC availed by M/s NPl and M/s
LE & T under section 73 and 74 of the
C.G.S.T. Act, 2017 is the action after
completion of the investigation, which is
under progress. It is also submitted that
applicant voluntarily deposited tax amount
of Rs. 5,00,00,000/- (rupees five crore only)
under section 74(5) of the C.G.S.T. Act.

17. Mr. D.C. Mathur, learned counsel
for opposite party No. 2 has placed reliance
upon the following judgments:

1. Suresh Kumar P.P. & another
vs The Deputy Director, Directorate
General of GST Intelligence (DGGI) &
others (Petition for Special Leave to Appeal
(C) No. 13128 of 2020 decided on
07.01.2021.

2. Vikalp Jain vs Union of India
and others, (Matter under Article 227 No.
5789 of 2019) decided on 02.08.2019.

18. In the case of Suresh Kumar
(supra), the petitioner prayed for setting
aside the impugned notice, invalidation of
search and seizure proceedings, refund or
amount collected under duress and also
challenged the simultaneous proceedings
of investigation under section 67 of the
C.G.S.T. Act having been commenced
when already an audit under section 65 of
C.G.S.T. Act is in progress and the issue
in the said case was also regarding grant
of opportunity of hearing before
attachment of the bank account under
section 83 of the C.G.S.T. Act, therefore
the aforesaid case relied upon by learned
counsel for opposite party No. 2 is
distinguishable on facts and not
applicable in the facts of present case.
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19. In the case of Vikalp Jain (supra),
the fact of the case was that the applicant
was actively involved in evasion of G.S.T.
to the tune of more than Rs. 94,00,00,00/-
(rupees ninety four crore only) in violation
of provisions of C.G.S.T. Act, 2017 and the
applicant was released on bail subject to
condition to deposit Rs. 1,00,00,000/-
(rupees one crore only) within three months
from the date of release on bail vide order
dated 19.07.2019. In the said case, prayer
was made to waive or reduce one of the
conditions of bail to deposit Rs.
1,00,00,000/- (rupees one crore only). The
said writ petition was dismissed. Here, it is
relevant to mention that in the said case,
against the alleged evasion of tax of Rs.
94,00,00,000/- (rupees ninety four crore
only), the petitioner had not deposited any
amount, whereas in the present case against
the evasion of tax of Rs. 9,51,00,000/-
(rupees nine crore fifty one lac only), the
applicant has already deposited more than
50% of the disputed amount, therefore, on
facts the said case is also not helpful to
opposite party No. 2.

20. It is well settled that every case
turns on its own facts. Even one additional
or different fact may make big difference
between the conclusion in two cases,
because even a single significant detail may
alter entire aspect.

21. Here it is relevant to quote Sub-
section (3) of Section 437 Cr.P.C., which
inter alia, provides that:

"when a person accused or
suspected of the commission of an offence
punishable with imprisonment which may
extend to seven years or more or of an
offence under Chapter VI, Chapter XVI or
Chapter XVII of the Penal Code (45 of
1860) or abetment of, or conspiracy or

attempt to commit, any such offence, is
released on bail under sub-section (1), the
court shall impose the conditions-

"(a) that such person shall attend
in accordance with the conditions of the
bond executed under this Chapter,

(b) that such person shall not
commit an offence similar to the offence of
which he is accused, or suspected, of the
commission of which he is suspected, and

(c) that such person shall not
directly or indirectly make any inducement,
threat or promise to any person acquainted
with the facts of the case so as to dissuade
him from disclosing such facts to the court
or to any police officer or tamper with the
evidence."

and may also impose, in the
interests of justice, such other conditions as
it considers necessary."

22. In view of aforesaid discussion,
this Court is of the view that conditions for
grant of bail ought not to be so strict as to
be incapable of compliance, thereby
making a grant of bail illusory. The
conditions while granting bail should be
reasonable, so that it may not frustrate the
very object of granting bail. Discretion
exercised by the Court while imposing
conditions should not be arbitrary, but it
should be keeping in mind to strike balance
between the accused and prosecution. In
the present case, it is admitted facts to the
counsel for the parties that as on date out of
disputed amount of Rs. 9,51,00,000/-
(rupees nine crore fifty one lac only), the
applicant has already deposited a sum of
Rs. 5,00,00,000/- (rupees five crore only).
Till date neither any criminal complaint has
been filed, nor any proceedings under
section 73 or 74 of the C.G.S.T. Act has
been initiated against the applicant by the
Department. The enquiry proceedings is
still under process. The determination of
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input tax credit wrongly availed has not
been finally made by the Department and
no order under section 83 of the C.G.S.T.
Act for provisional attachment of any
property including the bank account
belonging to the applicant has been made.
The order granting bail to the applicant has
also not been challenged by the
Department.

23. Considering the facts and
circumstances of the case as well as
averments as mentioned in paragraph 2 of the
second supplementary affidavit dated
22.02.2021, this Court is of the view that
condition No. 4 imposed by Special Chief
Judicial Magistrate, Meerut directing the
applicant to deposit remaining amount of ITC
Rs. 4,51,00,000/- (rupees four crore fifty one
lac only) before the Department within three
months while granting bail to the applicant, is
unsustainable, as it is too harsh and
unreasonable, particularly in the situation
where enquiry/investigation is still pending
and applicant has already deposited Rs.
5,00,00,000/- (rupees five crore only), out of
disputed amount of Rs. 9,51,00,000/- (rupees
nine crore fifty one lac only). In view of
above, in order to save the Government
revenue, the interest of justice would be
served in case, the condition No. 4 of bail
order dated 24.11.2020 is modified directing
the applicant to submit security equivalent to
remaining  disputed amount of Rs.
4,51,00,000/- (rupees four crore fifty one lac
only), other than cash and bank guarantee
along with his affidavit in place of deposit the
remaining amount of ITC of IGST, before the
Senior Intelligence Officer, DGGI, Regional
Unit, Ghaziabad within three weeks from
today, as per the undertaking given by the
applicant before this Court.

24. In view of aforesaid facts and for
the reasons stated above, the condition No.

4 of the bail order dated 24.11.2020 is
modified to the extent as mentioned above.
On non-furnishing security by the applicant
as per his undertaking before this Court, it
is open for opposite party No. 2 to move
bail cancellation application.

25. Accordingly, the bail application
under section 439 (1)(b) of the Code of
Criminal Procedure, is disposed of in the
aforesaid terms.

(2021)03ILR A10
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 19.02.2021

BEFORE

THE HON’BLE RAHUL CHATURVEDI, J.
Criminal Misc. Bail Application No. 5704 of 2021

Ram Awatar & Anr. ...Applicants(In Jail)
Versus

State of U.P. ...Opposite Party

Counsel for the Applicants:
Sri Kameshwar Singh

Counsel for the Opposite Party:
A.G.A.

A. Criminal Law - Indian Penal Code,
1860-Sections 304-B, 498-A & Dowry
Prohibition Act, 1961-Section 3/a-
application-grant of bail-the entire family
has been roped in, unmindful of the fact of
interse relationship by attributing a
general and omnibus role to everybody-
she has hanged herself as per medical
report-no evidence collected during
investigation that husband abetted her or
conspired or intentionally aided her-
However, she used to tell the atrocities
and mal treatment to her parents-
affidavits of informant, his wife and his
son within 16 days of her untimely death
by somersaulting and diluting the entire



3 All Ram Awatar & Anr. Vs. State of U.P. 11

story, cursing their own
daughter(deceased), being short and ill
tempered lady, is nothing but for
monetary consideration arrived between
them-the state is a Prosecutor whereas
informant and others are only to assist
their prosecutor-thus, without taking the
prosecutor into confidence,, the informant
on his own, can not absolve the accused
persons from the guilt that too outside the
Court with motive(Para 1 to 21)

B. The informant can not permitted to
withdraw the proceeding according to
his choice and whims. These
proceedings were not initiated by the
informant for joy ride or to achieve his
ulterior motive. the law courts cannot sit
with its eyes closed or in the stage of
oblivion to the ground realities of the
society whereby such type of truce are
rampant between rival parties for the
obvious considerations. Such types of
affidavits in the midst of he
investigation or at any other stage
should take stringent action against the
deponent of such affidavits who want to
derail the prosecution against the wrong
doer. It is the binding duty of the court
to discourage, deprecate and shall not
become party to such type of nefarious
design and motivated friendship
between the rival parties, it would lead
to far-reaching adverse impact overt the
society. (Para 18)

The Bail Application is allowed. (E-5)
(Delivered by Hon’ble Rahul Chaturvedi, J.)

[1] Heard Sri Kameshwar Singh,
learned counsel for the applicants and
learned A.G.A. and perused the record.

[2] The applicants who are aged old
parents-in-law are facing prosecution in
case crime no.162 of 2020, under sections
498A, 304-B IPC and Section ¥ of D.P.
Act, Police Station-Atarra, District-Banda
and behind the bars since 01.09.2020.

[3] Submission made by learned
counsel for the applicants, is that the
applicants reside at Mohallah-Ambedekar
Nagar, Ward No.6, Nagar Panchayat Oran,
Bisanda, District-Banda but the informant
has purposely shown their address in the
FIR as Mohallah-Krishna Nagar, Gutthilla
Purwa, Police Station-Attara, District-
Banda. This by itself shows that the
applicant has got two distinct places of
residences, one at Police Station-Bisanda
and another is at Attara.

[4] It is contended that the FIR was
got registered by Ram Pratap Kori on
30.08.2020 at 20:26 hours for the alleged
unfortunate incident said to have taken
place at 5:00 am on the same day. The next
submission is that informant's daughter
Bandana got married with Rajju@Pawan
on 29.05.2019. After three months of her
marriage when she came from her 'sasural'
to her parent's place, then she shared the
atrocious behaviour qua her, by none other
than her own husband and other in-laws in
connection with motorcycle, golden chain
and Rs.50,000/- as an additional dowry. It
is further submitted that almost on the
regular basis, threats were extended to her
with regard to the aforesaid demand of
additional dowry but keeping in view the
future of her daughter, the informant did
not take any legal recourse or prosecuted
them for alleged dowry related atrocities.
On the eve of "Rakshabandhan™ when the
deceased came to her parent's place, again,
she reiterated the same sad saga regarding
step-motherely treatment to her for want of
additional dowry. She has scarcely
informed that there is persistent demand for
above articles and cash amount else
anything untoward may happen to her.

On 28.08.2020, around six in the
morning, the son-in-law of the informant,
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informed him about the untimely and
mysterious demise of Bandana(hence
deceased). Soon thereafter, the informant
and other relatives reached to the spot, and
saw that after assaulting her daughter, all
the named accused persons killed her and
her dead body was lying on the bed with
number of bruises over her person. From
the FIR , it is explicitly clear that the
SCRIBE of the FIR was none other than
the first informant Ram Pratap Kori
himself, showing his address as Mohallah-
Ambedekar Nagar, Ward No.6, Nagar
Panchayat Oran, Bisanda, District-Banda.
Thus, on the hand written chik report by the
informant Ram Pratak Kori over which he
has put his own signatures, the FIR was got
registered within reasonable time of the
incident.

On the aforesaid prosecution
story, it was pointed out by learned counsel
for the applicants, that it is the applicant
no.1l who has informed the police on the
same day by G.D. Entry no.020 dated
28.08.2020 at 12:48 hours, informing that
her daughter-in-law has committed suicide
by hanging herself. Thus, it was argued by
learned counsel for the applicant that no
effort was made on the part of the applicant
either to fled away from the site or to do
any other action to hide or dilute the
gravity of the offence. On the contrary,
applicant no.1 himself informed the police
about this unfortunate incident that his
daughter-in-law has committed suicide.
Thereafter, the formalities of the inquest
was performed on the same day in which
the informant and his brother put his
signatures as one of "Panch". On this, it is
further argued that, there is no whisper of
any dowry related harassment or demand
by the named accused persons from
informant or his brother who were present
during the inquest proceedings. It was
unanimously decided by all the 'PANCHS',

that probably she has committed suicide by
hanging herself but in order to ascertain
exact cause of her death, her autopsy was
required. Accordingly, on the same day, her
autopsy was done i.e. on 28.08.2020 by the
doctor and as per post mortem report, there
is obliquely placed ligature mark around
the neck with a gap. Except the aforesaid,
there is no mark of injury over the person
of the deceased as asserted by the
informant in its FIR as well as in the 161
Cr.P.C. statement. In addition to this, her
saliva was drooling from the left side of the
mouth. On this, it was opined by Dr.Balbir
Sahu that the deceased died on account of
‘asphyxia as a result of ante mortem
hanging'. During investigation, the police
recorded the statements of the first
informant Ram Pratap Kori and his wife
Prema, annexure nos.4 and 5 respectively
who gave the statement on the dotted lines
supporting the prosecution case mentioned
in the FIR. Thus, the informant and his wife
who initiated the criminal prosecution by
setting up a particular story of dowry
related harassment and atrocities upon their
daughter, and these greedy persons(named
accused persons) on this account has
created such a situation for her that she has
left with no other option but to commit
suicide within one and half years of her
marriage at her husband's place.

[5] Learned counsel for the applicant
has canvassed his lengthy arguments but
for the sake of brevity that are being
formulated hereinbelow :-

(@) It is the applicant who has
given the news to the police on the same
day of the incident by G.D. Entry no.020
dated 28.08.2020 at 12:48 hours. Had there
been any ill-motive on the part of the
applicant, he along with other co-accused
might have fled away from the place of



3 All Ram Awatar & Anr. Vs. State of U.P. 13

occurrence. Their conduct shows their
bona-fides beyond reasonable doubt.

(b) There is inordinate delay of
more than two days in lodging of the FIR
for which there is no justification coming
forward to bridge this time gap.

(c) While the informant and other
relatives who were signatories of the
inquest, were present but there is no
whisper with regard to the alleged
additional dowry or its related atrocities
upon her daughter. The theory of the
additional dowry has been tailored after
legal consultation.

(d General and omnibus
allegation has been levelled against all the
named accused persons who used to harass
and ill-treat her daughter(deceased) during
her life time for account of aforementioned
additional dowry.

(e) The doctors has opined that
the deceased has committed suicide by
hanging herself and there could be
thousand reasons for taking this extreme
step within short span of time of her
marriage.

There is no other mark of any
injury over her person belying the
allegations made in the FIR that she was
subject matter of physical assault prior to
her death by the accused/applicant. In
paragraph no.29 of the affidavit, it has been
mentioned that small 'kid' of the deceased-
Bandana was fallen down from the bed
while sleeping in the night and
consequently, her husband Rajju@Pawan
scolded her and manhandled her for this
carelessness. On account of this, she felt
annoyed and committed suicide by hanging
herself. And lastly the applicants are elderly
person of 60+ years suffering from number
of age related ailments. In addition to
above, it has also been argued that
presently, the applicants are permanent
resident of Mohallah-Ambedekar Nagar,

Ward No.6, Nagar Panchayat Oran,
Bisanda, District-Banda whereas the
incident took place at Mohallah-Krishna
Nagar, Gutthilla Purwa, Police Station-
Attara, District-Banda and thus the
applicants have got no say in the internal
matter of husband and wife. Last but not
the least, it has been submitted that after
fourteen days of the incident on 14.09.2020
and 16.09.2020, the informant, his wife
Smt. Prema and son-Umesh Kumar have
given their respective affidavits addressed
to the Superintendent of Police, Banda
somersaulting from her earlier stand
regarding dowry related atrocities upon her
daughter, rather, accusing her own late
daughter for being stubborn and hot &
short tempered lady and thereafter giving a
clean chit to the named accused persons.

[6] Learned A.G.A. vehemently
opposed the bail application of the
applicant who are parent-in-laws of the
deceased by inviting the attention of the
Court to the provisions of Section 113(A)
of the Indian Evidence Act. The deceased
has committed suicide within one and half
of years of her marriage under mysterious
and unnatural circumstances at the place of
her husband. The aforesaid provision
regarding the presumption would apply to
its full force in a given set of circumstance.
It has been further argued that despite of
stringent enactment, this social menace is
not coming under the control. Bride
burning, dowry related atrocities and
killing the brides after the marriage for
want of additional dowry is now become
order of the day. Under the circumstances,
it has been urged that no leniency is
required to be shown for such type of
offenders.

[7] After hearing the aforesaid
submissions made by learned counsel for the
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applicant, the Court feels that there is distinct
place of residence as shown. It is highly
unlikely that the applicants constantly tease
or harass her daughter for want of additional
dowry. Moreover, they are elderly person and
senior citizen suffering from number of
ailments. There is little chance regarding their
involvement in the present offence. These
facts receive greater significance when
general and omnibus role has been attributed
to all the accused persons for the dowry
related harassment to her. There could not be
any denial of the fact that she has committed
suicide by hanging herself at Mohallah-
Krishna Nagar, Gutthilla Purwa, Police
Station-Attara, District-Banda where she
resided with her husband. It is the husband
who should have been much more
responsible to secure and protect his wife.
The applicants have given the information to
the police at the earliest, should also be taken
in account while deciding the bail application
of the applicant. If the Court takes cumulative
effect of all these factors mentioned above, at
least the applicants who are elderly persons,
have made out the case for bail in their
favour. However, the bail application of the
husband would be on the different footing
and shall be decided with distinct and more
stringent parameters.

[8] Keeping in view the nature of the
offence, evidence and elderly age of the
applicants, the complicity of the accused in
commission of the offence and lastly the inter
se relationship of the applicant with the
deceased, and having regard that they reside
in separate place of residence as canvassed by
learned counsel for the applicants, | am of the
view that the applicants have made out a fit
case for bail.

[9] Let the applicant, Ram Awatar
and Smt. Rajapati, who are involved in
case crime no.162 of 2020, under Section

498-A, 304-B IPC and Section 3/4 of the
Dowry Prohibition Act, Police Station-
Atarra, District-Banda, be released on bail
on their furnishing a personal bond and two
sureties each in the like amount to the
satisfaction of the court concerned subject
to following conditions. Further, before
issuing the release order, the sureties be
verified.

(i) THE APPLICANTS SHALL
FILE AN UNDERTAKING TO THE
EFFECT THAT THEY SHALL NOT SEEK
ANY ADJOURNMENT ON THE DATE
FIXED FOR EVIDENCE WHEN THE
WITNESSES ARE PRESENT IN COURT.
IN CASE OF DEFAULT OF THIS
CONDITION, IT SHALL BE OPEN FOR
THE TRIAL COURT TO TREAT IT AS
ABUSE OF LIBERTY OF BAIL AND PASS
ORDERS IN ACCORDANCE WITH LAW.

(i) THE APPLICANTS SHALL
REMAIN PRESENT BEFORE THE TRIAL
COURT ON EACH DATE FIXED, EITHER
PERSONALLY OR THROUGH THEIR
COUNSEL. IN CASE OF THEIR
ABSENCE, WITHOUT  SUFFICIENT
CAUSE, THE TRIAL COURT MAY
PROCEED AGAINST THEM UNDER
SECTION 229-A IPC.

(i) IN  CASE, THE
APPLICANTS MISUSE THE LIBERTY OF
BAIL DURING TRIAL AND IN ORDER
TO SECURE THEIR PRESENCE
PROCLAMATION UNDER SECTION 82
CRPC., MAY BE ISSUED AND IF
APPLICANTS FAIL TO APPEAR BEFORE
THE COURT ON THE DATE FIXED IN
SUCH PROCLAMATION, THEN, THE
TRIAL COURT SHALL INITIATE
PROCEEDINGS AGAINST THEM, IN
ACCORDANCE WITH LAW, UNDER
SECTION 174-A IPC.

(iv) THE APPLICANTS SHALL

REMAIN PRESENT, IN PERSON,
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BEFORE THE TRIAL COURT ON
DATES FIXED FOR (1) OPENING OF
THE CASE, (2) FRAMING OF CHARGE
AND (3) RECORDING OF STATEMENT
UNDER SECTION 313 CR.P.C. IF IN
THE OPINION OF THE TRIAL COURT
ABSENCE OF THE APPLICANT IS
DELIBERATE OR WITHOUT
SUFFICIENT CAUSE, THEN IT SHALL
BE OPEN FOR THE TRIAL COURT TO
TREAT SUCH DEFAULT AS ABUSE OF
LIBERTY OF BAIL AND PROCEED
AGAINST THEM IN ACCORDANCE
WITH LAW.

(v) THE TRIAL COURT MAY
MAKE ALL POSSIBLE
EFFORTS/ENDEAVOUR AND TRY TO
CONCLUDE THE TRIAL WITHIN A
PERIOD OF ONE YEAR AFTER THE
RELEASE OF THE APPLICANTS.

[10] In case of breach of any of the
above conditions, it shall be a ground for
cancellation of bail without any reference
to this Court.

[11] It is made clear that observations
made in granting bail to the applicants
shall not in any way affect the learned trial
Judge in forming his independent opinion
based on the testimony of the witnesses.

[12] Since, the bail application has
been  decided under extra-ordinary
circumstances, thus in the interest of justice
following additional conditions are being
imposed just to facilitate the applicant to be
released on bail forthwith. Needless to
mention that these additional conditions are
imposed to cope with emergent condition-:

1. The applicants shall be
enlarged on bail on execution of personal
bond without sureties till normal
functioning of the courts is restored. The

accused will furnish sureties to the
satisfaction of the court below within a
month after normal functioning of the
courts are restored.

2. The party shall file computer
generated copy of such order downloaded
from the official website of High Court
Allahabad.

3. The computer generated copy
of such order shall be self attested by the
counsel of the party concerned.

4. The concerned
Court/Authority/Official shall verify the
authenticity of such computerized copy of
the order from the official website of High
Court Allahabad and shall make a
declaration of such verification in writing.

'To the court concerned against
the deponent of the Affidavit' :-

[13] As mentioned above, learned
counsel for the applicants have_ laid
excessive stress upon the affidavits of first
informant Ram Pratap Kori, Prema Devi
and Umesh Kumar addressed to the
Superintendent of Police, Banda, while
pressing the bail application. The Court, is
not at all impressed by these affidavits of
informant, his wife and son which are
annexed as Annexure-8 to the affidavit.
The Court has seen those affidavits and its
text. These affidavits are of 14.09.2020
and 16.09.2020 respectively. By these
affidavits the informant, his wife and son
have completely changed the texture and
nature of the entire prosecution story. It is
indeed shocking that the parents and his
son have taken a sharp somersault from
the prosecution story set up by none other
than the informant Ram Pratap Kori
himself and in their respective 161 Cr.P.C.
statement, the said story was supported by
his wife Prema Devi and his son Umesh
Kumar. Thereafter, within sixteen days of
her untimely demise, the aforesaid




16 INDIAN LAW REPORTS ALLAHABAD SERIES

affidavits addressed to the Superintend of
Police, Banda came into picture whereby
all  of them accuses their own
daughter(deceased) for being ill and short
tempered lady. The contents of the
affidavits and its timing speaks oceans
about the nature, character and the psyche
of the informant and his family members.
The text of the affidavit sworn by
informant Ram Pratap Kori dated
14.09.2020 reads thus :-

"1- I8 & wuUedl 9 Ul gA
g S¥ 21 99 B ART oo 8B Uaq g
NEEIICEECIGIE

3— ug & wuusdl & g el
IE @, TR Tqid o o | ARl ard
R SO AT @l Qo off | wuerehdl @l
TAEHI a=A B g faTid 28.08.2020 Bl
a8 4—5 I P I BT T S BRI

U

4— I8 & F=1 & ufq o9 A
SAD! AT AUAHAT Bl &1 off, I G
R YUY UgHl, <@l fb g 98 H qd
U1 off | IUUEdl TE ASHl daiNd del BR
BT TAT TP QAN T HH HRAT &
P AT oT| IUYBAl dE8ITd BT H Bl

T AT |

5— I8 & Yoo & Mg &
AT T 9T {6 g B AR ST AT © |
I GBIl TE o g S|l

raax Rurd 781 foamrh 2| RAE ggar W
T8 gAE T 7| TuUddl 98l gled H
qT| qIE H TUAGAl W TGN A, a9
T el b ARYEITOT 7 g Bl AR
T8 2, afed a=AT W B W ASH B
SH fear 21 a=ar 9 9 ufd ¥ Aen
FeT g gl ot |

6— I8 & wur@mal & g8 1 udr
AT 5 R AN A IRl B SATAGERTOT

B RArd oMY 8, g8 Afgaaor 4§
AT €, d9 IUYdhdl 99T <919 B 9 §iR
ATEd & Ig Bfe®mAT 9O 1A St & FHet
T Y& ©, dIfp g IR P13 |

[14] Though, this affidavit is sworn
by the informant but the rest of two
affidavits are of Prema Devi and Umesh
Kumar, son of the informant. The contents
of the affidavits are on the same lines with
minor changes. From the text of the
affidavits, a clean chit was given to his
counter parts as well as the husband. Not
only this, they have accused their own
deceased daughter for lady of being
stubborn in nature and ill-tempered who
used to loose her mental balance quite
often. It has been mentioned in the affidavit
that after receiving the information, the
informant too lost his mental cool and in
the bewildered stage of mind, lodged the
present FIR. Paragraph nos.5 and 6 of the
affidavit is per se misleading on the face of
record. It has been mentioned that some
unknown scribe has prepared the chik FIR
and informant has only put his signature
over it, in a disturbed state of mind. The
keen perusal of the FIR blatantly exposes
the falsehood and attempt to mislead the
Court by the informant in this regard.

[15] It is interesting that the FIR was
lodged by none other than the informant
Ram Pratap Kori himself on 30.08.2020 for
the incident said to have taken place on
28.08.2020 against six named accused
persons related to husband Rajju@Pawan.
As pointed earlier part of this order,
fortunately, the scribe of the chik FIR is
Ram Pratap Kori himself by which the
present FIR came into existence with the
specific allegation that there was demand
of one motorcycle, a golden chain and
Rs.50,000/- as an additional dowry by the
named accused persons. All of them used to
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maltreat her and at times became physical
also. The deceased quite often shared these
atrocities with her parents. Even five days
prior to the incident on the eve of
"Rakshabandhan”, when she visited her
place, she repeatedly shared the ill-
treatment faced by her. Eventually within
one year and three months of her marriage,
she was done to death under mysterious
circumstances at her matrimonial place by
hanging herself.

[16] On this prosecution story, the
first informant has mobilized all the limbs
of the State Machinery. The chik report too
was in own handwriting and after third day
of the incident, giving ample time to the
informant Ram Pratap Kori to collect the
material and other relevant information
regarding the incident, cool down and get
himself satisfied regarding the involvement
of named accused persons in the offence. It
is literally mind-boggling for the Court, as
to what transpired to the informant, his
wife and his son to give their respective
affidavits, within sixteen days of her
untimely death by somersaulting and
diluting the entire prosecution case up-side
down, cursing their own
daughter(deceased), being short and ill
tempered lady. The reason seems to be
quite obvious. The Court cannot accept this
alleged "sudden wisdom" dawn upon them
to get the nature of the offence changed.
Such type of affidavits are rampant now-a-
days for simple reason. This alleged truce
between the rival parties outside the Court
is nothing but for monetary considerations
arrived between them.

[17] Section 304-B IPC prescribes
punishment relating to dowry deaths is a
serious and heinous offence, a crime
against the society. The legislature in its
own wisdom in order to curb this heinous

offence with iron hands, has made it non-
bailable and cognizable offence in which
rigorous imprisonment for seven years to
life imprisonment is prescribed. This is
non-compoundable offence. No person or
the informant is permitted to by-pass the
due procedure of law or abandon the
proceeding initiated by him with a specific
allegation with regard to the dowry related
atrocities upon the deceased and thereafter
killing or creating such a situation where
she commits suicide under unnatural
circumstances within seven years of her
marriage for want of additional dowry at
her matrimonial place.

Let us examine the legal sanctity
of these three affidavits given by the
informant, wife and his son in the light of
above discussion. The informant is now not
permitted to withdraw the proceeding
according to his choice and whims. As
mentioned earlier that these criminal
proceedings are solemn proceedings, after
lodging of the FIR, all the wings of the State
got charged and are on their toes. These
proceedings were not initiated by the
informant for a joy ride or to achieve his
ulterior motive or purpose. The informant is
not permitted to use the present criminal
prosecution just to twist the arm of his
opponent for some ulterior monetary gains.
The law-courts cannot sit with its eyes
closed or in the stage of oblivion to the
ground-realities of the society whereby such
type of truce are rampant between the rival
parties for the obvious considerations. The
law-courts are bound to hold the majesty
and the rule of law and consequently for a
orderly society, they must ignore such type
of affidavits in the midst of the investigation
or at any other later stage and should take
stringent action against the deponent of such
affidavits who want to derail the prosecution
against the wrong doer. It is the binding duty
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of the courts to discourage, deprecate and
shall not become a party to such type of
nefarious design and motivated friendship
between the rival parties. If these affidavits
are accepted, and consequently prosecution
against the wrongdoers are abandoned, it
would lead to far-reaching adverse impact
over the society.

Yet another legal aspect of the issue
is initiation of criminal prosecution after
lodging of the FIR. The 'State’ is a prosecutor
whereas informant and others are only to
assist their prosecutor. Thus, without taking
the prosecutor into confidence, the informant
on his own, cannot absolve the accused
persons from their guilt that too outside the
Court with motive. This would amount to the
mockery of criminal judicial dispensation
system and has to be discouraged, deprecated
by all means and might.

[18] This Court is not at all inclined to
accept these affidavits Annexure-8 sworn by
Ram Pratap Kori, Prema Devi and Umesh
Kumar. This Court directs to the court
concerned having competent jurisdiction to
hold in-depth probe into the matter engaging
some senior police officer at least of a C.O. rank
to verify and explore, whether the prosecution
story narrated by the informant in the FIR, is
true and correct OR the averements made and
signed by the aforesaid persons in their
respective affidavits are correct? If any such
"deal" is there between them, then what was the
monetary considerations were passed? This
probe must conclude within fifteen days from
the release of the applicants on bail and
thereafter, the court concerned, if some material
are surfaced against the informant, his wife and
son, should register miscellaneous case against
the erring persons under Section 211 IPC or
under any other relevant provisions of IPC after
strictly adhering due process of law prescribed
in Code of Criminal Procedure in this regard.
This miscellaneous criminal proceeding must

conclude within six months from the date of the
registration.

[19] If the legislation in its wisdom has
enacted the stringent action under Section 304-
B IPC to deal with such heinous offences and
has prescribed the serious punishment against
the wrongdoers, then on the same breath, no
one is permitted to give a hoax call by initiating
a proceeding and in the midst of the said
proceeding, abandon the same for his ulterior
motive or monetary gains.

[20] Let copy of this order be transmitted
to the learned Sessions Judge, Banda with the
expectation that he would monitor the above-
said miscellaneous proceeding against the
informant Ram Pratap Kori, his wife Prema
Devi and son Umesh Kumar to its logical
conclusion within time specified.

[21] With the above observations, the
present bail application stands allowed against
the named accused persons.

(2021)03ILR A18
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 19.02.2021

BEFORE

THE HON’BLE PRADEEP KUMAR
SRIVASTAVA, J.

Criminal Misc. Bail Application No. 19456 of
2019
connected with
Criminal Misc. Bail Application No. 23928 of
2019
connected with
Criminal Misc. Bail Application No. 29678 of
2019
Wasi Ahmad ...Applicant(In Jail)
Versus
State of U.P. & Anr. ...Opposite Parties
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Counsel for the Applicant:
Archna Hans, Sri Shashank Mishra

Counsel for the Opposite Parties:
A.G.A., Sri Nayab Ahmad Khan, Sri
Sharique Ahmed, Sri Sheshadri Trivedi, Sri
Sumit Kumar Srivastava

A. Criminal Law - Indian Penal Code,1860-
Sections 147,148, 149, 302, 504-
application-rejection- Honour killing-
death of the deceased due to ante-mortem
firearm injuries-number of injuries found
on the dead bodies in the post-mortem is
in support of FIR version in terms and
manner (indiscriminate firing) of murder-
accused trying to confuse the criminal
justice process as 3 years after filing of
charge-sheet, they kept away from
criminal process and 4 others accused are
still absconding-For such harsh criminals
there cannot be any room for sympathy-
chargesheeted persons are active
members of the gang of Ateeq and they
have long criminal history.(Para 1 to 18)

B. Bail jurisdiction is not exercised
mechanically, it has to be considered
keeping in view the gravity of offence, the
manner of the commission of offence, its
impact on society and the antecedent of
the individual accused, the likelihood of
his tampering are relevant considerations.
For a serious charge where two murders
have been committed by indiscriminate
firing, eyewitness have seen the incident
and prompt and named FIR has been
lodged, merely because some accused
persons, against whom charge-sheets
have been filed after further investigation
which took place after filing of charge-
sheet against the present accused
applicants and who were not named in
FIR, have been granted bail earlier, the
present accused cannot get benefit of the
principle of parity. (Para 10)

The Bail Application is rejected. (E-5)

(Delivered by Hon’ble Pradeep Kumar
Srivastava, J.)

1. All the three bail applications have
been arising out of same Case Crime
Number and are being disposed of by a
common order.

2. Heard Sri Manish Tiwari, learned
Senior Advocate assisted by Ms. Archana
Hans & Praveen Kumar Pandey, learned
counsel for the accused applicants Wasi
Ahmad and Sabir, Shri G.S. Chaturvedi,
learned Senior Counsel assisted by Sri
Shashank Mishra, learned counsel for the
applicant Zaabir Hussain, Shri Satish
Trivedi, learned Senior Advocate assisted
by Mr. Sheshadri Trivedi, learned counsel
for the intervenor, Sri Sumit Kumar
Srivastava, learned counsel for the
informant and learned AGA for the State
and perused the record.

3. These bail applications have been
given by the accused applicants Wasi
Ahmad, Sabir and Zaabir Hussain in
Criminal Case No. 5100 of 2016, arising
out of Case Crime No. 634 of 2015, under
Sections 147, 148, 149, 302, 504 IPC, PS -
Dhoomanganj, District -  Allahabad

(Prayagraj)

4. Submission of the learned Senior
Advocate/ Counsel for the applicants is that
the accused applicants are in jail from more
than 22 months and charge-sheet has
already been filed against the accused
applicants and 4 more accused persons
under  aforesaid  sections. Further
submission is that, in respect of the
incident, informant Abid lodged an FIR
making allegation that on 25.09.2015 at
8:30 PM the incident took place and the
FIR has been lodged at 9:30 PM on the
same date. The accused applicants with
other four are named accused persons in the
FIR. Out of 7 accused, 3 accused persons
have given these bail applications and the
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others are still absconding. The allegation
is that the deceased Alkana and her driver
Surjeet were going and Surjeet was driving
the Fortuner Car to take her to her village.
Accused persons Sabir, Wasi Ahamad,
Magsood Ahamad, Kammu, Jabir, Tauseef
and Intekhab Alam came and opened fire
by their rifles and Kkilled them. The
informant Abid who was going in another
car behind the car of the deceased with
Asif, Munna and Farhan, stopped and
stepped down from his car, concealed
themselves in the nearby field and saw the
whole incident in the headlights of the car.
Hearing the sound of firing, nearby
villagers reached there raising their voice,
whereupon  the  accused persons,
threatening and firing, escaped from the
place. Earlier also they had threatened the
deceased with dire consequences. The
matter was investigated by police and
charge-sheet was submitted on 07.01.2016
on which cognizance was also taken by the
court below on 03.05.2016.

5. One Asiya Begam gave application
dated 18.06.2016, the IG, UP, finding certain
shortcomings in the investigation, issued a
letter to SSP, Allahabad indicating certain
points which were needed to be further
investigated, whereupon, on 21.07.2016,
SSP  Allahabad directed for further
investigation by Crime Branch. During the
further investigation, one Julficar @ Tota
was arrested who made confessional
statement giving details of the incident and
from him one pistol was also recovered.
After further investigation, charge-sheet
dated 16.11.2017 was submitted against
accused Akbar alone in which it was
mentioned that investigation is continuing.
Subsequently on 01.01.2018, an another
charge-sheet against Abid, Mazid, Azaz,
Javed, Abubakar, Sheru, Munna, Farhan,
Aashif, Pappu and Faisal was filed.

6. Submission of the learned Senior
counsel is that in the subsequently filed
charge-sheet, newly incorporated accused
persons such as Azaz Akhtar, Javed, Munne
@ Munna, Mazid, Pappu @ Imtiyaz, Abu
Bakar, Faisal, Akbar, Sheru, Asif, Julficar @
Tota have been granted bail by the coordinate
Benches of this Court and some of the bail
orders are enclosed with the bail applications.
The learned Senior counsel has submitted
that by letter dated 11.12.2015, SSP,
Allahabad, in response to a government letter
dated 10.11.2015, conveyed no objection and
recommended for transfer to and
investigation by CBCID indicating that
Inspector Mahendra Singh Dev was
investigating into the offence and he was in
agreement with the opinion of the 10. It is not
clear whether the investigation was
transferred to CBCID or not, as the charge-
sheet dated 7.1.2016 was submitted by
Inspector Mahendra Singh Dev.
Subsequently, when further investigation by
Crime Branch was directed by SSP vide order
dated 21.7.2016, the charge-sheet was
already filed and cognizance by the court
below was taken.

7. The Crime Branch started further
investigation, reconstructed the crime scene
in presence and on saying of the first
informant and the result was found contrary
to the FIR wversion. It has also been
submitted that in view of the site map,
when the eyewitness saw the accused
applicants committing the offence, they
were 40 feets away from the place and they
further went to 20 feets away in the field.
The incident took place in the night, and
without disclosing the source of light, it
cannot be believed that they saw the
accused persons and identified them.
Moreover, during investigation, although,
sign and damage caused to the car by bullet
shot was found, yet it could not be shown
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that any bullet got penetrated into the car
and, therefore, the manner of assault is
highly doubtful. It has been also submitted
that the widow of the deceased Surjeet
moved to the High Court for transferring
the investigation to the CBI but the prayer
was not accepted by the High Court and a
simple direction was passed for fair
investigation. It has been also submitted
that the SSP, Allahabad ordered for further
investigation under section 173(8) Cr.P.C.
and that order was never challenged. The
charge-sheet was submitted against the
informant and others on the basis of
statement of the widow and other witnesses
recorded by the Investigating Officer. He
submits that the incident is honour killing
as both the deceased were in relationship. It
has been also submitted that the
subsequently  charge-sheeted  accused
persons are active members of the gang of
Ateeq and they have long criminal history.
The accused applicants were implicated
and charge-sheeted at the instance of the
said Mafia don who happened to be very
influential, politically and otherwise.

8. It has been also submitted that the
ballistic report shows that different bores of
weapon were used in causing fire arm
injuries and blackening was present
whereas it has been no where stated that the
accused persons fired from a close range. It
has been also submitted that the location of
the applicants at the relevant time was not
found around the location of crime in view
of the CDR collected by the 10 and the
accused persons whose locations were
found near the spot and from whom
weapon of assault was recovered have
already been granted bail. Further
submission is that a report dated
17.11.2017 was submitted to CJM by SO,
Dhoomanganj Nagesh Kumar Singh and he
has mentioned that the named accused

persons are not wanted in the case and in
further investigation, sufficient evidence
has been found against informant Abid and
others. Accused applicant Wasi has no
criminal history and other two against
whom criminal history has been shown
have been released on bail in all those
cases. The other four accused persons are
still absconding and the applicants are in
jail from the last about two years. The case
is not committed to sessions and there is no
possibility of trial to commence and
dispose of in near future. The investigation
has been completed by the Officers of
Crime Branch on the basis of order passed
by Superintendent of Police and charge-
sheet has been submitted against the
informant and others and they have been
released on bail. Therefore, on the basis of
parity also, the applicants are entitled to be
released on bail.

9. Learned GA, learned counsel for
the informant and learned Senior Advocate
for the intervener have vehemently opposed
the bail applications and have submitted
that prompt and named FIR has been
lodged. It is a high profile well planned
murder case in which two persons have lost
their life in indiscriminate firing and in
such cases liberal approach cannot be
adopted in granting bail. Submission of
learned Senior Advocate is that the
subsequent investigation is not legal as the
charge-sheet filed against the accused
applicants was earlier in time and
cognizance was already taken by court
below and without obtaining any order
from the concerned court for further
investigation, no further investigation could
be conducted. He has submitted that the
second set accused persons have been
falsely implicated because of the influence
of Mafia don Ateeq. The second
submission is that the accused applicants
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who are three in numbers have their long
criminal history. Further submission is that
in the incident Alkama died and she
sustained 17 gun shot injuries whereas
Surjeet also died and he had sustained 13
gun shot injuries and it indicates how
horrendously the deceased persons were
killed and the accused persons ensured the
death by indiscriminate firing. Further
submission is that the accused applicants
have tendency of running away from
judicial process as the charge-sheet was
submitted after concluding the
investigation against them in absconding
and they remained absconding for almost
three years and still the remaining 4
accused persons who have been charge-
sheeted have not put in their appearance
and are still absconding, despite the fact
that the accused  persons filed
miscellaneous applications under sections
482 CrPC and Miscellaneous Application
No. 11516 of 2018 filed by Magsood
Ahamad & 2 others was dismissed vide
order dated 12.7.2018, Miscellaneous
Application No. 28407 of 2018 filed by
Tausif and another was dismissed vide
order dated 18.8.2018 and Miscellaneous
Application No. 13850 of 2019 filed by
Qammo (Qamrul Hasan) was dismissed
vide order dated 11.4.2019. Therefore, it
has been submitted that where the accused
applicants and their associates have
tendency of tampering with the judicial
process by absconding, in such case the
bail should not be granted. In respect of
parity, it has been submitted that the
accused persons whose names have been
mentioned in the subsequent charge-sheet
have been granted bail because of peculiar
situation as they were not named in the FIR
and one of them was the first informant.
Charge-sheet was already filed against the
accused applicants and their associates
much prior to the direction for further

investigation. They are named in the FIR
which was lodged very promptly and
therefore, it has been submitted that the
prayer of parity will not come to help such
accused persons.

10. Upon hearing the submissions
made from both sides and after giving a
thoughtful consideration to the arguments,
it is clear that the accused applicants have
laid emphasis, firstly, on parity as
subsequently  charge-sheeted  accused
persons for the aforesaid offences have
been granted bail by the Co-ordinate
Benches of this Court. The law of parity is
a principle of equality and it requires that
identically placed accused should be given
benefit of parity in releasing on bail. It is
settled law that parity is one of the
consideration in allowing bail application
but on the ground of parity alone, an
accused cannot be released on bail, nor
there can be such hard and fast rule. Bail
jurisdiction is not exercised mechanically
and each case has to be considered on its
own factual matrix keeping in view the
gravity of offence, the manner of the
commission of the offence, its impact on
society and the antecedent of the individual
accused. Thus nature of the offence and its
gravity and seriousness ; character of the
evidence; circumstances peculiar to the
accused; likelihood of the accused fleeing
from judicial process; the impact of release
on the witnesses, its impact on the society;
and likelihood of his tampering are relevant
considerations in bail matters. For a serious
charge where two murders have been
committed by indiscriminate  firing;
eyewitnesses have seen the incident and
prompt and named FIR has been lodged;
merely because some accused persons,
against whom charge-sheets have been
filed after further investigation which took
place after filing of charge-sheet against the
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present accused applicants and who were
not named in FIR, have been granted bail
earlier, the present accused applicants
cannot get benefit of the principle of parity.
The case of the accused applicants is
certainly different if considered in its
entirety. Even this cannot be a ground for
releasing them on bail that they are in jail
and there is no possibility of trial being
concluded very soon. Two of the accused
applicants have a long criminal history
also. The interesting part is that both the
sides claim in writing against each other
that they have backing of Mafia don Ateeq.

11. The learned Senior Advocate for the
intervener has argued that when charge-sheet
was already filed and cognizance was taken
by court below, there was no occasion for the
police authorities to direct for further
investigation without approval of court below
and further investigation and filing of charge-
sheet against the informant side is illegal.
This is not a fact which can be considered at
present at the time of disposal of the bail
application. Moreover, when the charge-sheet
has been filed and cognizance has been taken
by the court below, this argument has lost its
significance. Similarly, the argument of the
learned Senior Advocate and learned counsel
for the applicants with regards to manner of
assault, weapon used and no possibility of
witnesses and informant having seen the
incident from distance in the night and the
differences in view of ballistic and forensic
reports, cannot be looked into thoroughly and
in microscopic details during disposal of bail
application. That is an area which can only be
examined by the trial court. Again, the
argument that the case of the applicants is on
much better footing as the CDR shows the
presence at relevant time around spot and
murder weapons have been recovered from
concealed places from the accused persons
who have been granted bail and nothing

incriminatory has been recovered the
applicants, this cannot be determined at this
stage. It is an intricate area to be examined
during trial.

12. The accused applicants are named
in FIR which has been lodged promptly. In
the incident, two persons, one driver and
other sitting on back seat sustained firearm
injuries in indiscriminate firing and died. The
sign of gunshots have been found on the
front, bonnet, glass and door and so far as the
argument that no bullet was found having
penetrated inside to hit the deceased persons
is concerned, there is nothing on record in
which it has been said that no bullet
penetrated inside the car. This is an aspect on
which a finding at this stage is neither
warranted nor can be given.

13. The firearm injuries caused to the
deceased persons also show that it was
ensured that, in all certainty, the death must
result by indiscriminate firing. A glance at
the post-mortem report reveals this fact.
Deceased Alkana sustained 17 injuries
which include several firearm entry and
exit wound. From the typed copy of post-
mortem report which has been filed by the
applicants shows following injuries on the
dead body-

1. Cutting injury seen in right
side hand medial side 8 cm x 5 cm with
fracture of middle, ring finger and little
finger.

2. Entry wound present in right
lateral side elbow 2 cm x 4 cm in size,
injury is corresponding with wound of exit.

3. Present on the right medial
side of elbow size 10 cm x 8 cm with
fracture of both bone margins inverted.

4. Entry wound present in right
side arm lateral side size 1.5 cm x % cm,
inverted margins 13 cm below the shoulder
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tip which is communicating with wound of
exit no 5.

5. Exit wound present on right
arm medial side 14 cm x 4.5 cm, margins
inverted, small piece of metal part
recovered.

6. Right side breast show 15 cm x 7
cm wound (illegible) inverted margins.

7. Entry wound 1 cm x 1 cm left
back of forearm 10 cm above wrist and 4 cm
below the entry wound (illegible) present on
cutting pieces of metal found and preserved.

8. Entry wound present in left
lateral side of thighs with inverted margins
with blackening around the wound 2.5 cm x 4
cm in size, it is communicating with wound of
exit.

9. On medial side of thigh, size 4
cm x 3 cm margins inverted, 11 cm from
knees.

10. Right thigh medial side slant
entry wound size 9 cm x 6 cm, 15 cm below
(illegible) which is communicating exit
wound 11.

11. 17 cm below the (illegible) 12
cm X7 cm.

12. Wound of entry present in the
back (illegible) (illegible) (illegible) size 1 cm
x 1.5 cm, inverted margins with blackening.

13. Abrasion present on the stems 4
cm below the stem of neck, 1 cm x 1 c¢cm in
size.

14. Abrasion present on the
interior side of the (illegible) 3 cm left to
medial size 1 cm x 0.5 cm.

15. Multiple abrasion present on
the lip interior side (illegible) size 6 cm x 4
cm, 6 cm above knees.

16. Entry wound present on the left
lateral side of knees size 1 cm x 1.5 cm
inverted margins communicating with wound
of exit.

17. Size 6 cm x cm (illegible) left
avial medial side of knees margins

inverted..... of injury no. 12 is common with
right side back wound on (illegible).

14. The post-mortem report of
deceased Surjeet reveals following injuries
on the dead body-

1. Firearm wound of entry 1.5 cm
x 01 cm x muscle deep present on right
forearm 06 cm below elbow. Blackening
present. Communicating to injury no. 2.
Blackening present, margins inverted.

2. Firearm wound of exit 02 cm x
02 cm x muscle deep present over right
forearm 03 cm above injury no 1 and
communicating to injury no. 1 on probing
(illegible).

3. A firearm cutter injury 15 cm x
10 cm x muscle and bone deep on posterior
aspect of right elbow. Blackening present,
bone fractured.

4. A firearm wound of entry 02
cm x 1.5 cm communicating to (5) present
on left upper abdomen 15 cm above
umbilicus at 11'0O clock position 05 cm
from mid line. Blackening present. Margin
inverted.

5. A firearm wound of exit 14 cm
X 6 cm x muscle deep communicating to
injury no. (4).

6. A firearm wound of entry 1.5
cm x 1.5 cm x communicating to injury no.
(7), just above left elbow. Blackening
present. Margins inverted.

7. A firearm wound of exit 12 cm
X 28 cm communicating to (6), underlying
bone fracture.

8. A firearm wound of entry 2.5
cm x 02 cm x communicating to (9) present
on right side chest 7 cm above nipple at
10'0 clock position. Blackening present.

9. A firearm wound of exit 11 cm
x 08 cm x communicating to (8). Margins
inverted.
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10. A wound of entry 03 cm x
02 cm x communicating to (11) present
on right side chest 02 cm below nipple at
5'0 clock position. Blackening present.

11. A firearm wound of exit 03
cm x 02 cm communicating to (10)
present on back.

12. A firearm wound of entry 01
cm x 01 cm on left scapula region,
blackening present.

13. A firearm wound of exit 03
cm x 02 cm x communicating to (12)
present on right upper chest.

15. In the opinion of doctor, death
of both the deceased must have occurred
about %, days prior to the time of post-
mortem  because of shock and
haemorrhage due to ante-mortem firearm
injuries. Post-mortem of deceased
Surjeet took place at 2 PM and of
deceased Alkana at 2.45 PM on
26.9.2015 and it corroborates the time of
incident which is 8.30 PM on 25.9.2015.

16. The number of injuries found
on the dead bodies in the post-mortem is
in support of FIR version in terms of
time and manner (indiscriminate firing)
of murder. It also goes to show that the
assailants intended to cause death and
ensured that much of injuries which
must result in death of the deceased
persons.

17. It appears to be a peculiar case
and the murder has been committed in
most professional, organized and planned
way. The execution has been brutal,
dreadful and frightening which shows
extreme culpability on the part of the
accused applicants. It introduces a new
facet of crime and criminal world where
the endeavour of the key player is to
confuse the criminal justice process and

explore advantage. Moreover, the accused
applicants have shown a great tendency
to run away from the process of the
criminal justice system and even though,
the charge-sheet was submitted against
them and co-accused persons in
absconding, about three years after the
filing of charge-sheet, they kept away
from the criminal process and 4 co-
accused persons are still absconding.
They approached to this Court by filing
applications under section 482 CrPC;
those applications have been dismissed
on merits; the Supreme Court also
dismissed Special Leave to appeal (Crl.)
No(s) 9282 of 2018 vide order dated
12.7.2018 and there is every reason to
believe that despite knowledge, they kept
absconding from the judicial process.
Therefore, the response to such crime and
criminals is required to be harsh and there
cannot be any room for sympathy.

18. In view of the above, | find the
offence to be very grave and serious and
there is no reason for allowing the bail
applications at this stage. The bail
applications of the accused applicants
Wasi Ahmad, Zabir Hussain and Sabir
are therefore, rejected.

19. However, the applicants may
move second bail application after
statement of the fact witnesses and such
bail application shall be decided on
merits without being influenced by any
observation made during the course of
disposal of this bail application.

20. Committal of case be ensured in
accordance with law within eight weeks
from the date of production of this order.
Trial to proceed thereafter expeditiously
and be disposed of according to law.
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(2021)03ILR A26
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 12.03.2021

BEFORE

THE HON’BLE SANJAY KUMAR PACHORI, J.

Criminal Misc. Bail Application No. 20991 of
2018

Vijay Gupta ...Applicant(In Jail)
Versus

State of U.P. ...Opposite Party

Counsel for the Applicant:
Sri Adeel Ahmad Khan, Sri Janardan
Shukla, Sri Neeraj Singh

Counsel for the Opposite Party:
A.G.A.

A. Criminal Law - Indian Penal
Code,1860-Sections 304-B, 498-A -
Dowry Prohibition Act,1961-Section
34- application-grant of bail-the entire
family has been roped in, unmindful of
the fact of interse relationship by
attributing a general and omnibus role
to everybody-deceased had a newborn
daughter of 10 days-she found dead on
railway track where she went to attend
the natural call-inquest report was got
prepared on the spot before the
father-in law of the applicant and
villagers-FIR lodged after 16 days
without explaining such delay- no
evidence collected during investigation
that husband abetted her or conspired
or intentionally aided her.(Para 1 to 7)

The Bail Application is allowed. (E-5)

List of Cases cited: -

1. Rajasthan Vs Bal Chandra, (1977) 4 SCC
308

2. Gudikanti Narasimhulu & ors. Vs PP, HC
of A.P.,(1978) AIR SC 429

(Delivered by Hon’ble Sanjay Kumar
Pachori, J.)

1. Heard Sri Neeraj Singh learned
counsel for applicant and Sri Sanjay Kumar
Singh, learned A.G.A. and perused the
material brought on record.

2. The present first bail application
has been filed on behalf of applicant
(husband) with a prayer to release him on
bail in Case Crime No. 132 of 2017, under
Sections 498-A, 304-B I.P.C. and 3/4 of
Dowry Prohibition Act, Police Station-
Gauri Bazar District- Deoria, during
pendency of trial.

3. The submission advanced by
learned counsel for applicant; he is
innocent and has falsely been implicated in
the present case during the course of
investigation. It has been further contended
that the applicant is husband and not named
in the F.1.R. The charge sheet has been filed
under Sections under Sections 498-A, 304-
B I.P.C. and 3/4 of Dowry Prohibition Act
only against the applicant. The marriage of
the deceased was solemnized with
applicant on 19.05.2015 and from the
wedlock of the applicant and the deceased,
they have a new born daughter of 10 days
and she is living with applicant in
applicant's house. The incident took place
on 28.04.2017 at 04:00 A.M. and the dead
body of the deceased was found inside the
railway track where she went to attend the
natural call and the train just crushed her
and the first information report has been
lodged on 13.05.2017, i.e., after 16 days.
The inquest report of the dead body of the
deceased was got prepared on the spot at
11:00 A.M. on 28.04.2017 on the basis of
information received at 07:25 A.M. Corpse
of deceased Reena was identified by the
father-in-law as well as villagers. The
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father-in-law of the applicant was also
present at the time of preparation of the
inquest report Hence, he should have
lodged F.I.LR. of the alleged incident
promptly on the said date, there appears no
reason to lodge the F.I.R. after such delay
of 16 days and that there is no explanation
of such delay. Further, it is relevant that
railway employee himself reported to the
local police regarding commission of
alleged incident. The post-mortem report
reveals that the deceased have received as
many as eight injuries which are as
follows:-

(i) brain matter right side out of
the skull, right temporal region;

(if) upper hand deep lacerated
wound bone seen;

(iii) left lower hand deep
lacerated wound deep the bone;

(iv) brushed injury right chest,

(v) back of side of chest lacerated
wound;

(vi) right lower leg am-bladed all
punja & toes;

(vii) left side knee joint lacerated
wound deep the bone;

(viii) brushed injury back side of
the chest, ribs and chest wall of all ribs
right and left side, cause and manner of
death was hemorrhage and shock, due to
ante-mortem crushed injury.

4. He further submits that the injuries
received by the deceased which clearly
depicted the actual position of the incident
that the injuries caused to the deceased
must have been caused by train accident.
He next submitted that co-accused Ram
Chandra (father-in-law) and Sripati @
Srimati (mother-in-law) have already been
granted bail by this Court in Criminal Misc.
Bail Application No. 10951 of 2018 vide
order dated 23.3.2018, who are named in

the F.I.LR. The applicant is languishing in
jail since 09.10.2017, having no criminal
history nor there is any likelihood of
fleeing from course of justice or tempering
with evidence in case of released on bail.

5. Learned A.G.A. has vehemently
opposed the prayer for bail by refuting the
arguments advanced on behalf of learned
counsel for the applicant regarding
information of the incident as alleged to
have been given by the father-in-law of the
deceased.

6. It is settled position of law that bail
is the rule and committal to jail and
exception in the case of State of Rajasthan
Vs. Bal Chandra (1977) 4 SCC 308, the
Apex Court observed that refusal of bail is
a restriction on the personal liberty of the
individual guaranteed under Article 21 of
the Constitution and opined para 2 "The
basic rule may perhaps be tersely put as
bail, not jail, except where there are
circumstances suggestive of fleeing from
justice or thwarting the course of justice or
creating other troubles in the shape of
repeating  offences or intimidating
witnesses and the like, by the petitioner
who seeks enlargement on bail from the
court. We do. not intend to be exhaustive
but only illustrative.” and considering the
facts of the case and keeping in mind, the
ratio of the Apex Court's judgment in the
case of Gudikanti Narasimhulu And Ors
vs Public Prosecutor, High Court Of
Andhra Pradesh, AIR 1978 SC 429,
larger mandate of Article 21 of the
constitution of India, the nature of
accusations, the nature of evidence in
support thereof, the severity of punishment
which conviction will entail, the character
of the accused-applicant, circumstances
which are peculiar to the accused,
reasonable possibility of securing the
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presence of the accused at the trial,
reasonable apprehension of the witnesses
being tampered with, the larger interest of
the public/ State and other circumstances,
but without expressing any opinion on the
merits, | am of the view that it is a fit case
for grant of bail.

7. Let the applicant Vijay Gupta
involved in the aforesaid crime, be released
on bail on his furnishing a personal bond
and two sureties each in the like amount to
the satisfaction of the court concerned with
the following conditions that :-

1. The applicant shall not tamper
with  the prosecution evidence by
intimidating/ pressurizing the witnesses,
during the investigation or trial.

2. The applicant shall cooperate
in the trial sincerely without seeking any
adjournment.

3. The applicant shall not indulge
in any criminal activity or commission of
any crime after being released on bail.

4. In case the applicant has been
enlarged on short term bail as per the order
of committee constituted under the orders
of Hon'ble Supreme Court his/her bail shall
be effective after the period of short-term
bail comes to an end.

5. The applicant shall be enlarged
on bail on execution of personal bond
without sureties till normal functioning of
the courts is restored. The accused will
furnish sureties to the satisfaction of the
court below within a month after normal
functioning of the courts are restored.

8. In case of breach of any of the
above conditions, it shall be a ground for
cancellation of bail.

9. The party shall file computer
generated copy of such order downloaded

from the official website of High Court
Allahabad.

10. The concerned Court /Authority
/Official shall verify the authenticity of
such computerized copy of the order from
the official website of High Court
Allahabad and shall make a declaration of
such verification.

(2021)03ILR A28
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 03.03.2021

BEFORE

THE HON’BLE SANJAY KUMAR SINGH, J.

Criminal Misc. Bail Application No. 21722 of
2020

Rakesh Kumar Rathore
.Applicant(In Jail)
Versus

Union of India ...Opposite Party

Counsel for the Applicant:
Sri Ram Prakash Dwivedi, Sri Deelip Kumar,
Sri Pranshu Dwivedi, Sri Manish Kumar

Counsel for the Respondents:
Sri Narendra Deo Rai, Sri Krishna Agarawal

A. Criminal Law - Narcotics Drugs and
Psychotropic Substances,Act,1985-Section
8/22,30 -application-rejection-challenge
to-refusing default bail u/s 167(2) Cr.P.C.-
Narcotics drugs were recovered from the
godown of the applicant-applicant had no
licence for godown nor he had any bill of
recovered drugs-prosecution filed an
application u/s 36A(4) of the Act, seeking
extension of time for investigation-
application for default bail rejected by
giving further 4 months time to
investigate-the period of 180 days
prescribed u/s 36A(4) of the Act for
completing the investigation and filing



3 All Rakesh Kumar Rathore Vs. Union of India 29

chargesheet expired on 19.04.2020, but
before expiry of said period, Apex Court
order dated 23.03.2020 (Sou Motu
cognizance due to Covid-19 Pandemic)
was operative-due to Covid 19 Pandemic,
the remedies effected by limitation period
provided under Special Acts-on account of
this reason, the argument of the applicant
that order dated 23.03.2020 has not been
passed for the benefit of the prosecution,
is not liable to be accepted.(Para 1 to 19)

The Bail Application is rejected. (E-5)

List of Cases cited: -

1. Sudhakar & ors. Vs St. of U.P., (1985) 1 Crimes,
(HC) SC, 582

2. Abhishek Srivastava Vs St. of U.P., (2020), B.A.
No. 5384 of 2020

3. M. Ravindran Vs Intelligence Officer, Directorate
of Revenue Intelligence, (2020) AIR SC 5245

4., In Re: Cognizance for Extension of
Limitation,Suo Motu Writ Petition(C) No.s 3/2020

5. Settu Vs St., HC of Madras (2020) 3 MU Crl.
570

6. S. Kasi Vs St. thru Insptr. Of Police,Samaynallur
P.S., Madurai Distt.,(2020) SCC OnLine SC 529

(Delivered by Hon’ble Sanjay Kumar Singh, J.)

1- Heard Mr. Deelip Kumar, learned
Senior counsel assisted by Mr. Ram
Prakash Dwivedi and Mr. Manish Kumar
learned counsel for the applicant and Mr.
Krishna  Agarawal, learned  counsel
appearing on behalf of opposite
party/(Union of India through Central
Bureau of Narcotics, Gwalior). Perused the
record.

2- In the present case applicant is
accused for the alleged offence under
Section 8/22 and 30 of the N.D.P.S. Act and
is aggrieved on account of refusing default

bail to him under Section 167(2) of the
Code of Criminal Procedure, by the trial
Court vide order dated 17.07.2020.

Suo Motu order dated
23.03.2020 passed by the Hon'ble
Supreme Court, In Re : Cognizance for
Extension of Limitation.

3- Here it would be apt to mention
that applicant is in jail since 22.10.2019
and before expiry of 180 days (i.e. on
19.4.2020) limitation period for completing
investigation, as provided under Section
36A(4) of the N.D.P.S. Act, the Apex Court
considering the situation arising out of
challenge faced by the country on account
of Covid-19 virus passed the order dated
23.03.2020 in Suo Motu Writ Petition
(Civil) No(s). 3/2020 extending the period
of limitation prescribed under the general
law of limitation or special laws (both
Central and/or State) w.e.f. 15.03.2020 till
further order/s. The aforesaid order dated
23.03.2020 of the Apex Court is
reproduced herein below :

"This Court has taken Suo Motu
cognizance of the situation arising out of
the challenge faced by the country on
account of Covid-19 Virus and resultant
difficulties that may be faced by litigants
across the country in filing their
petitions/applications/suits/appeals/all
other proceedings within the period of
limitation prescribed under the general law
of limitation or under Special Laws (both
Central and/or State). To obviate such
difficulties and to  ensure  that
lawyers/litigants do not have to come
physically to file such proceedings in
respective Courts/Tribunals across the
country including this Court, it is hereby
ordered that a period of limitation in all
such proceedings, irrespective of the



30 INDIAN LAW REPORTS ALLAHABAD SERIES

limitation prescribed under the general law
or Special Laws whether condonable or not
shall stand extended w.e.f. 15th March
2020 till further order/s to be passed by this
Court in present proceedings.

We are exercising this power
under Article 142 read with Article 141 of
the Constitution of India and declare that
this order is a binding order within the
meaning of Article 141 on all
Courts/Tribunals and authorities.

This order may be brought to the
notice of all High Courts for being
communicated to all  subordinate
Courts/Tribunals within their respective
jurisdiction.

Issue notice to all the Registrars
General of the High Courts, returnable in
four weeks."

Issue involved in the matter.

4-  The issue which arises for
consideration in the present case before this
Court is "what would be effect of order
dated 23.3.2020 (supra) passed by the Apex
Court in Suo Motu Writ Petition (C) No(s).
3/2020, In Re : Cognizance for Extension
of Limitation, on the right of applicant in
granting default bail, who is accused for the
alleged offence under N.D.P.S. Act (Special
Act) and whether accused applicant is
entitled to be released on default bail
ignoring the order dated 23.3.2020".

Prosecution case.

5- The prosecution case in brief is that
on the basis of information, the officers of
the Central Bureau of Narcotics, Gwalior
searched the godown of the applicant
Rakesh Kumar Rathore on 22.10.2019,
which is situated near New Gupta
Transport, Free Ganj, P.S. Hari Parvat,
District-Agra and  recovered 81528
Buprenorphine 2ml Inj. 0.3mg/ml, 73900

Pentazocine 1ml Inj. 30ml/mg, 760737
Alprazolam Tab 0.5 mg, 608000 Tramadol
tab. 100Mg, 185856 Tramadol tablet 50

mg, 4000 Tramadol 37.5 mg, 19725
Diazepam 2ml Inj.  5mg/ml, 11400
Nitrazepam Tab. 10mg and 20000

Zolpidem Tab 10 mg. On being asked about
the aforesaid recovery, the applicant
disclosed that he does not have any
document or bill of recovered psychotropic
drugs and does not have license for the
godown, where the aforesaid psychotropic
drugs were kept. The godown from where
the psychotropic drugs have been recovered
is in the ownership of Mrs. Sunita Devi
wife of Rakesh Kumar Rathore as the same
had been taken on lease by her for a period
from 15.09.2016 to 04.09.2022. It is further
the case of the prosecution that inventory of
aforesaid seized material in 135 bags was
prepared at the godown of the applicant and
since there was no arrangement of light in
the godown and also considering the
security issues to the seized material, goods
were shifted to C.G.S.T. Office for
completing further legal formalities i.e.
drawl of batch-wise sample from the
recovered psychotropic drugs. As such, rest
of the proceedings were completed at the
C.G.S.T. Office, Sanjay Place, Agra.

6- In view of above, the applicant was
arrested on 22.10.2019 and remanded to the
judicial custody on the same day i.e. on
22.10.2019 for the alleged offence
punishable under Section 8/22, 30 of the

Narcotic  Drugs and  Psychotropic
Substances Act, 1985 (in short "the
N.D.P.S. Act™).

About bail application of the
applicant.

7- Initially this bail application under
Section 439 Cr.P.C. dated 20.12.2020 has
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been filed on behalf of the applicant after
rejection of his regular bail application vide
order dated 19.12.2020 of Additional
Session Judge, Agra with a prayer to
release him on bail in Case Crime No. 03
of 2019, under Section 8/22 and 30 of the
Narcotic  Drugs and  Psychotropic
Substances Act, 1985, Central Bureau of
Narcotics, Gwalior during the pendency of
trial.

8- The applicant during pendency of
his aforesaid bail application before this
Court filed an application dated
14.05.2020 seeking default bail under
Section 167(2) of the Code of Criminal
Procedure, 1973 before the Court of
Sessions Judge/Special Judge (N.D.P.S.
Act), Agra, whereas the prosecution has
filed an application under Section 36A(4)
of the N.D.P.S. Act dated 29.06.2020
seeking extension of time to conclude the
investigation. Learned Special Judge
(N.D.P.S. Act) Agra vide order dated
17.07.2020 decided both the aforesaid
applications and allowed the application
dated 29.06.2020 of the prosecution
granting four months further time to
complete the investigation and
simultaneously rejected the application
dated 14.05.2020 of the applicant for
default bail under Section 167(2) Cr.P.C.

9- The aforesaid order dated
17.07.2020 has been filed by the
applicant in the instant bail application
before this Court through supplementary
affidavit dated 26.08.2020 and thereafter
applicant has come up with the plea
therein that applicant is entitled for grant
of default bail as per the provisions of
Section 167(2) of Cr.P.C. On 17.08.2020,
prosecution has filed complaint dated
17.08.2020 before the trial court and copy
of the same has also been brought on

record before this Court as Annexure No.
C.A.-1 to the counter affidavit dated
19.10.2020.

Submissions on behalf the accused
applicant.

10- Mr. Deelip Kumar, learned
counsel for the applicant challenging the
order dated 17.7.2020 (supra) rejecting
the prayer for default bail of the applicant
submitted that:-

10.1-On 22.10.2019 the
applicant was arrested and remanded to
judicial custody for the alleged offence
punishable under Section 8/22, 30 of the
N.D.P.S. Act. The period of 180 days
prescribed under Section 36(4) of the
N.D.P.S. Act for completing the
investigation and filing charge
sheet/complaint expired on 19.04.2020,
but no complaint was filed by the
prosecution (Central Bureau of
Narcotics), therefore, legal right for grant
of default bail to the accused applicant
had accrued on 20.04.2020. When right
has been accrued to the applicant for
grant of default bail, the same cannot be
taken out by any means or order.

10.2-The Court concerned had
no power to remand the applicant beyond
the stipulated period of 180 days. He
must pass an order of default bail and
communicate the same to the accused
applicant to furnish the requisite bail
bonds.

10.3-Since the court of learned
Special Judge (N.D.P.S.), Agra was not
functioning at that time, on account of
pandemic COVID-19, therefore, on
opening the court, applicant filed
application dated 14.05.2020 under Section
167(2) Cr.P.C. seeking default bail.

10.4-The  application  dated
29.06.2020 of the prosecution seeking
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extension of time to conclude the
investigation in view of Section 36A(4) of
N.D.P.S. Act was filed after expiry of 180
days without disclosing any reason,
therefore, application dated 29.06.2020 of
the prosecution was not maintainable.

10.5-During pandemic COVID-19
also there was no prohibition for the
prosecution to complete investigation and to
file charge sheet or complaint against the
applicant.

10.6-So far as above referred Suo
Motu order dated 23.03.2020 passed by
Hon'ble Apex Court extending the period of
limitation prescribed under the general law of
limitation or special laws (both Central and/or
State) is concerned, it is submitted that the
said order has been passed for the benefit of
litigants, who are represented by lawyers and
not for the benefit of the prosecution. Said
order has come to the rescue of the accused.
It is further submitted that the law of
limitation bars the remedy, but not the right of
accused, therefore indefectible right of the
accused applicant cannot be taken out under
the garb of order dated 23.03.2020 of the
Apex Court.

10.7-Lastly, on the strength of
aforesaid submissions, it is prayed that
applicant is entitled to be released on default
bail under Section 167(2) of Cr.P.C.

10.8-Learned counsel for the
applicant relied upon following three
judgments :

i)-1985 (1) Crimes (High Court)
SC 582, Sudhakar and others Vs. State of
U.P.

ii)-Order  dated  25.11.2020
passed in Bail Application No. 5384 of
2020 (Abhishek Srivastava Vs. State of
U.P) by the Lucknow Bench of this Court.

iii)- M. Ravindran Vs,
Intelligence  Officer, Directorate of
Revenue Intelligence, reported in AIR
2020 SC 5245.

11- Here, it is also pertinent to note
that learned counsel for the applicant
advanced his argument only on the issue of
right of default bail to the accused applicant
and did not press the bail application of the
applicant on its merit.

Submissions on behalf of

opposite party.

12- Per contra, Shri Krishna Agarwal,
learned counsel appearing on behalf of the
prosecution/Union of India through Central
Bureau of Narcotics, Gwalior (opposite
party) refuting the aforesaid submissions of
learned counsel for the applicant submits
that:-

12.1- The applicant was arrested
on 22.10.2019 in connection with recovery
of huge quantity of contraband of
commercial quantity for the offence under
Section 8/22 and 30 of the N.D.P.S. Act.
Period of 180 days prescribed for
completion of investigation under Section
36A(4) of the N.D.P.S. Act was completed
on 19.04.2020, but before expiry of the said
period, the Apex Court on 23.3.2020
(supra) exercising power under Article 142
read with Article 141 of the Constitution of
India, ordered that a period of limitation in
all such proceedings, irrespective of the
limitation prescribed under the general law
or Special Laws whether condonable or not
shall stand extended w.e.f. 15th March
2020 till further order/s, which is still
operative.

122 -On  24.03.2020, the
complete nationwide lockdown had been
declared by the Government of India vide
order dated 24.03.2020 for a period of 21
days w.e.f. 25.03.2020, considering the
several proactive preventive and mitigating
measures after declaring the Covid-19 as
pandemic by World Health Organization.
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Thereafter, the said lockdown was further
extended on 14.04.2020 till 03.05.2020, on
01.05.2020 for two weeks and lastly it was
extended on 17.05.2020 till 31.05.2020.

12.3- It is submitted that on
08.06.2020, 01.07.2020, 01.08.2020 and
29.08.2020 unlock 1, 2, 3 and 4 were
enforced gradually to withdraw lockdown
as per the guidelines mentioned therein.

12.4 Much emphasis has been
given by contending that the month of
March 2020 to June 2020 was peak time of
spread of corona virus and at that time all
the efforts were being made for enforcing
guidelines laid down by the Government of
India  strictly  regarding  nationwide
lockdown maintaining social distancing,
etc. Various places of the state were also
declared hotspot and it was not allowed to
go there, therefore it was not possible at all
to complete the investigation, which
requires travel and physical intervention
with the persons, who were to be examined
in the case. It is submitted that on account
of the aforesaid reasons, the prosecution
could not file complaint and the application
for extension of time within 180 days
(before 19.04.2020).

12.5-1t is further submitted that
after unlock-1, the prosecution has moved
an application dated 29.06.2020 seeking
extension of time for a period of four
months to complete the investigation,
because under Section 36A(4) of the
N.D.P.S. Act, there is a statutory provision
that if it is not possible to complete the
investigation within the said period of 180
days, special court may extend the said
period upto one year at the report of Public
Prosecutor indicating the progress of
investigation and specific reasons for
detention of the accused beyond the said
period of 180 days. It is pointed out that in
the application dated 29.06.2020 the
progress report of the investigation and the

specific reason of not completing the
investigation within 180 days has been
mentioned in Paragraphs 5 and 6 of the
application dated 29.06.2020, which are as
follows :

"5. It is submitted that the offence
involves  commercial  quantity and
accordingly 180 days to conclude the
investigation has expired on 19.04.2020.
The investigation was underway with
sincere efforts to complete it within the time
limit of 180 days despite being voluminous,
meanwhile, it got halted due to nation-wide
lockdown on account of Corona virus
(COVID-19). In the given circumstances, it
was not possible to conclude the
investigation by 19.04.2020. Looking at the
current outlook of COVID outbreak and
with ever emergence of new cases everyday,
it may take at least 4 more months to
become the situation conducive to complete
the investigation which requires travel and
physical intervention with the persons who
are yet to be examined in the case.
However, it is provided under Section
36A(4) of NDPS Act, 1985 that if it is not
possible to complete the investigation
within the said period of 180 days, the
Special court may extend the said period up
to one year on the report of the Public
Prosecutor indicating the progress of
investigation and specific reasons for
detention of the accused beyond the said
period of 180 days.

6. It is in the fitness of things and
interest of justice that time to conclude the
investigation may be extended for 4 months
considering the extraordinary situation in
the country owing to outbreak of COVID-
19."

12.6-The  application  dated
29.06.2020 of the prosecution under
Section 36A(4) of N.D.PS. Act for
extension of time has been allowed vide
order dated 17.07.2020 of the trial court
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granting four months further time to
complete the investigation and within said
period prosecution has filed the complaint
dated 17.08.2020 on 17.08.2020.

12.7-1t is pointed out that the said
order dated 17.07.2020 granting four
months further time to the prosecution for
completing the investigation has become
final, as the same has not been challenged
by the applicant.

12.8-In view of the order dated
23.03.2020 of the Apex Court, extension
application dated 29.06.2020 of the
prosecution shall be treated within time.

12.9-Lastly, it is prayed that
under the facts and special circumstances
of this case as mentioned above, the
applicant is not entitled to be released on
bail on the ground of default bail under
Section 167(2) of the Cr.P.C., in the light of
order dated 23.03.2020 passed by the Apex
Court.

12.10-Learned counsel for the
opposite party heavily relied upon the
following order/judgments:-

i- Order dated 23.03.2020 passed
by the Apex court in Suo Motu Writ
Petition (C) No(s). 3/2020, In Re
Cognizance for Extension of Limitation.

ii- Paragraph no.15 of Judgment
dated 08.05.2020 of the High Court of
Madras in the case of Settu Vs. State,
2020 (3) MLJ (Crl) 570,

iii- S. Kasi Vs. State Through
The Inspector of Police Samaynallur
Police Station, Madurai District, 2020
SCC OnLine SC 529.

13- Before delving into the matter, it
is useful to quote Section 167(2) of the
Cr.P.C. and Section 36A(4) of N.D.P.S. Act,
which are as follows :

""Section 167(2) of The Code Of
Criminal Procedure, 1973

(2) The Magistrate to whom an
accused person is forwarded under this
section may, whether he has or has not
jurisdiction to try the case, from time to
time, authorise the detention of the accused
in such custody as such Magistrate thinks
fit, for a term not exceeding fifteen days in
the whole; and if he has no jurisdiction to
try the case or commit it for trial, and
considers further detention unnecessary, he
may order the accused to be forwarded to a
Magistrate having such jurisdiction:

Provided that -

(a) the Magistrate may authorise
the detention of the accused person,
otherwise than in the custody of the police,
beyond the period of fifteen days, if he is
satisfied that adequate grounds exist for
doing so, but no Magistrate shall authorise
the detention of the accused person in
custody under this paragraph for a total
period exceeding,-

(i) ninety days, where the
investigation relates to an offence
punishable with death, imprisonment for
life or imprisonment for a term of not less
than ten years;

(i) sixty days, where the
investigation relates to any other offence,
and, on the expiry of the said period of
ninety days, or sixty days, as the case may
be, the accused person shall be released on
bail if he is prepared to and does furnish
bail, and every person released on bail
under this sub-section shall be deemed to
be so released under the provisions of
Chapter XXXIII for the purposes of that
Chapter;

(b) no Magistrate shall authorise
detention of the accused in custody of the
police under this section unless the accused
in produced before him in person for the
first time and subsequently every time till
the accused remains in the custody of the
police, but the Magistrate may extend
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further detention in judicial custody on
production of the accused either in person
or through the medium of electronic video
linkage;

(c) no Magistrate of the second
class, not specially empowered in this
behalf by the High Court, shall authorise
detention in the custody of the police.

[Explanation l.-For the
avoidance of doubts, it is hereby declared
that, notwithstanding the expiry of the
period specified in paragraph (a), the
accused shall be detained in custody so
long as he does not furnish bail.]

[Explanation Il.-If any question
arises whether an accused person was
produced before the Magistrate as required
under clause (b), the production of the
accused person may be proved by his
signature on the order authorising
detention or by the order certified by the
Magistrate as to production of the accused
person through the medium of electronic

video linkage, as the case may
be: ], "

""Section 36A(4) of the N.D.P.S.
Act

(4) In respect of persons
accused of an offence punishable under
section 19 or section 24 or section 27A or
for offences involving commercial
quantity the references in sub-section (2)
of section 167 of the Code of Criminal
Procedure (2 of 1974), thereof to "ninety
days", where they occur, shall be
construed as reference to "one hundred
and eighty days":

Provided that, if it is not
possible to complete the investigation
within the said period of one hundred and
eighty days, the Special Court may extend
the said period up to one year on the
report of the Public Prosecutor indicating
the progress of the investigation and the
specific reasons for the detention of the

accused beyond the said period of one
hundred and eighty days."

Discussion of judgments relied upon
by the parties.

14-  Firstly, | shall deal with the
judgments relied on behalf of the applicant.

14.1-In the case of Sudhakar &
others (supra) the accused was arrested on
10.04.1984 for the offences punishable
under Sections 147, 148, 149 and 302 of
I.lP.C. The period for completing
investigation within 90 days, had expired
on 08.07.1984, but charge sheet was not
submitted. On the next day of expiry of
period of 90 days i.e. on 09.07.1984, an
application was moved before the Judicial
Magistrate Ist of District Etawah under
Section 167(2) Cr.P.C. for grant of default
bail, but the said application was not
disposed of on 09.07.1984 and charge sheet
was submitted on 10.07.1984. The learned
Magistrate passed impugned order dated
13.07.1984 to the effect that he had taken
cognizance of the offence and in view
provisions of Section 173 (8) of the Cr.P.C.,
the accused were not entitled to bail. The
said order was challenged before the High
Court in Criminal Revision, in which the
High Court held that the Magistrate acted
in violation of proviso (a) to Section 167(2)
Cr.P.C. by postponing the consideration of
the application for bail till the charge sheet
was filed and till he had taken cognizance
of the case. Accordingly, revision was
allowed and application of the accused for
default bail was also allowed.

14.2-In the case of Abhishek
Srivastava (supra) the accused after arrest
was taken in judicial custody on
16.01.2020 with passing of remand order
on 16.01.2020, thereafter the judicial
custody continued from time to time and
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lastly the remand was extended on
11/12.03.2020 for a period of 14 days i.e.
25.03.2020. Before the said date,
nationwide lockdown was imposed on
24.03.2020 and the functioning of the
courts stood obstructed rather completely
closed expect for urgent work as per
directives issued by Hon'ble the Chief
Justice from time to time considering the
pandemic Covid-19 directing that all the
courts subordinate to the High Court,
Commercial Court, Motor Accident Claims
Tribunal and Land Acquisition
Rehabilitation and Resettlement Authorities
across the U.P. shall remain closed till
further orders and remand and bail of
accused persons shall be done as per
holiday practice. Due to closure of courts
from 24.03.2020, no remand orders were
passed from 25.03.2020 to 26.06.2020 and
in the meantime period of 90 days expired
on 14.04.2020 and in absence of any
remand order since 25.03.2020, the accused
continued in jail till the filing of charge
sheet on 01.05.2020, and thereafter until
the rejection of default bail on 18.06.2020.
On the aforesaid facts, High Court held that
during lockdown period and irrespective of
the facts that the courts were closed,
remand matters were bound to be taken up
and wherever the indefeasible right of
personal liberty accrued to an accused
incarcerated in jail, he ought to have been
offered default bail in the manner
prescribed under Section 167(2) of the
Cr.P.C. Accordingly, the court of Magistrate
was directed to release the accused
Abhishek Srivastava on default bail on
furnishing bail bonds to the satisfaction of
the court concerned.

14.3-In the matter of
M.Ravindran  (supra), the  issues
regarding default bail has been considered
by the Apex Court. Facts of that case were
that accused was arrested and remanded to

judicial custody on 04.08.2018 for the
alleged offence punishable under Section
8(c) read with Sections 22(c), 23(c), 25A
and 29 of the Narcotic Drugs and
Psychotropic Substances Act, 1985. After
completion of 180 days from the remand
date, that is, 31.1.2019, the accused filed
application for bail under Section 167(2) of
the Code of Criminal Procedure, on
1.2.2019 at 10:30 a.m. before the Trial
Court, Chennai on the ground that the
investigation was not complete and charge-
sheet had not yet been filed. During course
of hearing of bail application after
completion of argument of the counsel for
accused, complainant filed an additional
complaint against the accused on 1.2.2019
at 4:25 p.m. and sought dismissal of the
bail application on the said basis. On
5.2.2019 the trial court allowed the bail
application granting bail to accused on the
ground that the court has no power to
intervene with indefeasible right of accused
conferred on him by the legislative
mandate of Section of 167(2) Cr.P.C.
Complainant challenged the said bail order
before the High Court. The High Court
cancelled the bail order granted by the trial
court. The accused challenged the said
order of the High Court before the Apex
Court. The impugned judgment of the High
Court was set aside by the Apex Court
confirming the order of trial court granting
default bail to accused.

15- After going through the aforesaid
judgments relied upon by the learned
counsel for the applicant, | find that in case
of Sudhakar and others (supra) and
Abhishek Srivastava (supra), offence
against the accused was punishable under
Indian Penal Code, therefore, in both the
above cases the provisions of Section
167(2) of Cr.P.C. were applicable, in which
there is no provision for extension of
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limitation period after 60 or 90 days,
therefore order dated 23.03.2020(supra) of
the Apex Court was not applicable in the
case of Abhishek Srivastava, whereas in
the present case offence is under N.D.P.S.
Act, therefore, provisions of Section
36(A)(4) of the N.D.P.S. Act is applicable
regarding limitation period for completing
investigation and there is provision for
extension of time also with the permission
of the Court concerned, therefore order
dated 23.03.2020 of the Apex Court is
applicable in the case in hand. As such,
both the aforesaid cases are distinguishable
on facts and law, hence not applicable
under the facts of the present case. So far as
third case M. Ravindran (supra) is
concerned, it is relevant to note that in the
said case though the offence against the
accused was under N.D.P.S. Act, but
limitation period of 180 days prescribed for

completing the investigation already
expired on 13.01.2019, much before
coming into force the order dated

23.03.2020 of the Apex Court, whereas in
the case in hand before expiry of limitation
period of 180 days (i.e. on 19.4.2020 ), the
order dated 23.03.2020 of the Apex Court
already came into force w.e.f. 15.3.2020,
therefore, said judgment is also not
applicable on the facts of this case.

16- Now | shall deal with the order/
judgments cited on behalf of the

prosecution:-

16.1-Apex Court in Suo-Motu
order dated 23.03.2020 (as mentioned
above in paragraph no.3) has clearly
observed that "We are exercising this power
under Article 142 read with Article 141 of
the Constitution of India and declare that
this order is a binding order within the
meaning of Article 141 on all
Courts/Tribunals and authorities".

In view of such observation, this
Court is of the view that it is equally
binding and applicable upon accused as
well as prosecution, if they were being
effected by limitation period provided
under Special Act, in any manner during
pandemic COVID-19/lockdown period.

16.2-In the case of Settu Vs.
State (supra), the offence against the
accused was under Sections 392 and 397 of
ILP.C. In the said case also period as
provided under Section 167(2) Cr.P.C. for
completing investigation was applicable.
The effect of aforesaid order dated
23.03.2020 of the Hon'ble Apex Court was
also considered by the High Court of
Madras. In the said case, the High Court
while granting bail to accused made
following observations in paragraphs no.14
& 15 of judgment.

Finding recorded in para no.14 is
applicable to such cases, in which
limitation period for filing charge sheet is
governed by the provisions of Section
162(2) of Cr.P.C., whereas finding recorded
in para 15 is applicable for those cases, in
which limitation period is governed by any
Special Act like N.D.P.S. Act, which is
applicable in the case in hand.

"14. Personal liberty is too
precious a fundamental right. Article 21
states that no person shall be deprived of
his personal liberty except according to
procedure established by law. So long as
the language of Section 167(2) of Cr.P.C.
remains as it is, | have to necessarily hold
that denial of compulsive bail to the
petitioner herein will definitely amount to
violation of his fundamental right under
Article 21 of the Constitution of India. The
noble object of the Hon'ble Supreme
Court's direction is to ensure that no
litigant is deprived of his valuable rights.
But, if | accept the plea of the respondent
police, the direction of the Hon'ble
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Supreme Court which is intended to save
the preserve rights would result in taking
away the valuable right that had accrued to
the accused herein.

15. Of course, the construction
placed by me will have no application
whatsoever in the case of certain offences
under certain _special laws, such as
Unlawful Activities (Prevention) Act, 1967
and NDPS Act, 1985. For instance Section
36-A(4) of the NDPS Act enables the
investigation officer to apply to the special
court for extending the period mentioned in
the statute from 180 days to 1 vear if it is
not possible to complete the investigation.
Thus, under  certain _ statutes, the
prosecution has a right to apply for
extension of time. In those cases, the benefit
of the direction of the Hon'ble Supreme
Court made 23.03.2020 in Suo Motu Writ
Petition (Civil) No. 3 of 2020 will apply.
But, in respect of the other offences for
which Section 167 of Cr.P.C. is applicable,
the benefit of the said direction cannot be
availed."

16.3-In the case of S. Kasi
(supra), the aforesaid judgment dated
08.05.2020 of the High Court of Madras in
the case of Settu (supra) was further
considered by the Hon'ble Supreme Court.
In the said case finding recorded by the
High Court of Madras in Paragraphs 14 and
15 of judgment, in case of Settu v/s. State
has been approved by the Apex Court. The
relevant extract of Paragraphs 27 and 30 of
the said judgment are quoted herein below:

"27. There is one more reason
due to which the impugned judgment of the
learned Single Judge deserves to be set
aside. A learned Single Judge of Madras
High Court in Crl.OP(MD)No. 5291 of
2020, Settu v. the State, had already
considered the judgment of this Court dated
23.03.2020 passed in  Suo  Moto
W.P(C)No.3 of 2020 and its effect on

Section 167(2) Cr.P.C. The above was also
a case of a bail where the accused was
praying for grant of default bail due to
non-submission of charge sheet. The
prosecution had raised objection and had
relied on the order of this Court dated
23.03.2020 passed in  Suo  Moto
W.P(C)No.3 of 2020 claiming that period
for filing charge sheet stood extended until
further orders. The submission of
prosecution was rejected by learned Single
Judge. The learned Single Judge had made
following observations in paragraphs 14
and 15:-

"14. Personal liberty is too
precious a fundamental right. Article 21
states that no person shall be deprived of
his personal liberty except according to
procedure established by law. So long as
the language of Section 167(2) of Cr.P.C.
remains as it is, | have to necessarily hold
that denial of compulsive bail to the
petitioner herein will definitely amount to
violation of his fundamental right under
Article 21 of the Constitution of India. The
noble object of the Hon'ble Supreme
Court's direction is to ensure that no
litigant is deprived of his valuable rights.
But, if | accept the plea of the respondent
police, the direction of the Hon'ble
Supreme Court which is intended to save
and preserve rights would result in taking
away the valuable right that had accrued to
the accused herein.

15._Of course, the construction
placed by me will have no application
whatsoever in the case of certain offences
under certain special laws, such as
Unlawful Activities (Prevention) Act, 1967
and NDPS Act, 1985. For instance, Section
36-A (4) of the NDPS Act enables the
investigation officer to apply to the special
court for extending the period mentioned in
the statute from 180 days to 1 year if it is
not possible to complete the investigation.
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Thus, under certain statutes, the prosecution
has a right to apply for extension of time. In
those cases, the benefit of the direction of the
Hon'ble Supreme Court made 23.03.2020 in
Suo Motu Writ Petition (Civil) No.3 of 2020
will apply. But, in respect of the other
offences for which Section 167 of CrP.C. is
applicable, the benefit of the said direction
cannot be availed."

30. Rajasthan High Court had
occasion to consider Section 167 as well as
the order of this Court dated 23.03.2020
passed in Suo Moto W.P(C)No.3 of 2020 and
Rajasthan High Court has also come to the
same conclusion that the order of this Court
dated 23.03.2020 has no conseguence on the
right, which accrues to an accused on non-
filing of charge sheet within time as
prescribed under  Section  167Cr.P.C.
Rajasthan High Court in S.B. Criminal
Revision Petition No. 355 of 2020 - Pankaj
Vs. State decided on 22.05.2020 has also
followed the judgment of learned Single
Judge of the Madras High Court in Settu v.
The State (supra) and has held that accused
was entitled for grant of the default bail.
Uttarakhand High Court in _First Bail
Application No.511 of 2020 - Vivek Sharma v.
State of Uttarakhand in its judgment dated
12.05.2020 has after considering the
judgment of this Court dated 23.03.2020
passed in Suo Moto W.P(C)No.3 of 2020 has
taken the view that the order of this Court
does not cover police investigation. We
approve the above view taken by learned
Single Judge of Madras High court in Settu v.
The State (supra) as well as the by the Kerala
High Court, Rajasthan High Court and
Uttarakhand High Court noticed above."

Conclusion.

17- After considering the submissions
of the learned counsel for the parties,
perusing the record and going through the

judgments cited on behalf of the parties as
well as legal position, this Court arrived at
following conclusions:-

17.1-There are two categories of
cases regarding period prescribed in law for
completing investigation, if accused is in
jail. One category for those cases,
regarding which the period of 60 or 90 days
as the case may be, prescribed under
Section 167(2) Cr.P.C. are applicable and
another category of cases, which are
governed by the period provided under any
Special Act, like present case, in which
procedure prescribed under Section 36 A(4)
of the N.D.P.S. Act is applicable. A plane
reading of Section 167 Cr.P.C., it is also
clear that under Section 167 Cr.P.C. there is
no provision for seeking extension of
period of investigation, whereas under
Section 36A(4) of the N.D.P.S. Act,
Investigating Officer can apply to the
special court for extending the period
mentioned therein from 180 days to one
year, if it is not possible to complete the
investigation.

17.2 This Court is of the view
that suo-motu order dated 23.03.2020
(supra) is not applicable with regard to such
cases, which are governed by the period
prescribed under Section 167(2) Cr.P.C.,
because there is no provision for extension
of time, but said order dated 23.03.2020 of
the Apex Court is applicable in those cases,
which are governed by any Special Act, in
which there is provision for extension of
period to complete investigation.

17.3-The prosecution in
paragraphs no. 5 & 6 of extension
application dated 29.06.2020 has given
specific reasons of delay in completing
investigation due to nation-wide lock down
on account of the COVID -19 pandemic.
Therefore, argument on behalf of the
applicant that extension application dated
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29.06.2020 has been filed by the
prosecution without disclosing any reason
is not liable to be accepted.

17.4-The Apex Court in catena of
judgments has settled the law with regard to
grant of default bail to the accused on non-
submission of police report or complaint
within time period prescribed under Section
167(2) Cr.P.C. or any Special Act in favour of
accused. It is also well settled that right to
default bail under proviso (a) to Section
167(2) of the CrP.C. is absolute. It is a
legislative command and not Court's
discretion. If the investigating agency fails to
file a charge sheet within 60 or 90 days, as
the case may be, the accused in custody
should be released on bail, but the difficulty
in the present case is that the applicant is
accused for the alleged offence under NDPS
Act, which is a Special Act, therefore
provisions provided under Section 36A(4) of
the N.D.P.S. Act are applicable in this case, in
which Investigating Officer can apply to the
special court for extending the period
mentioned therein from 180 days to one year,
if it is not possible to complete the
investigation. As such, order dated
23.03.2020 passed by the Apex Court in Suo
Motu Writ Petition (Civil) No(s). 3/2020
extending the period of limitation prescribed
under the general law of limitation or special
laws (both Central and/or State) w.e.f.
15.03.2020 till further order/s is applicable in
the present case.

17.5- The finding recorded by the
High Court of Madras, in Paragraphs 14 & 15
of the judgment dated 08.05.2020 in the case
of Settu Vs. State (supra) has been approved
by the Apex Court in the case of S. Kasi Vs.
State (supra). | also concur with the
exposition of law as laid down in Paragraph
15 of the judgment of the High Court of
Madras.

17.6-In the said order dated
23.03.2020 (supra), specific observation

has been made by the Apex Court that the
said order has been passed in exercise of
power under Article 142 read with Article
141 of the Constitution of India and
declared that this order is a binding order
within the meaning of Article 141 on all
Courts/Tribunals and authorities.

17.7- 1t is admitted facts to the
parties concerned that the applicant was
arrested and remanded to judicial custody
on 22.10.2019 for the alleged offence
punishable under Section 8/22, 30 of the
N.D.P.S. Act. The period of 180 days
prescribed under Section 36A(4) of the
N.D.P.S. Act for completing the
investigation and filing charge
sheet/complaint expired on 19.04.2020, but
before expiry of said period, Apex Court
order dated 23.03.2020 was already
operative w.e.f.15.03.2020.

17.8- Judgments cited on behalf
of the applicant are not helpful to him,
particularly in this case, in the light of Suo-
motu order dated 23.03.2020 passed by the
Apex Court. It is also well settled that
every case turns on its own facts. Even one
additional or different fact may make a big
difference between the conclusion in two
cases, because even a single significant
detail may alter entire aspect.

17.9-There is no dispute that
since 24.03.2020, nation-wide lockdown
was enforced due to pandemic COVID-19,
and it was difficult situation for the accused
persons and other litigants to avail legal
remedy as well as for prosecuting agencies
to perform their duty. Therefore, the order
dated 23.03.2020 of the Apex Court is
equally applicable and binding upon
accused, other litigants as well as
prosecution, if their remedies were being
effected by limitation period provided
under Special Acts, in any manner during
pandemic COVID-19/lockdown period.
Prosecuting agencies (State/Central) also
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comes under the purview of the litigants.
On account of this reason, the argument on
behalf of the applicant that order dated
23.03.2020 has not been passed for the
benefit of the prosecution, is not liable to
be accepted.

Result

18- In view of above, this Court cannot
ignore the order dated 23.03.2020 of the Apex
Court, which is binding upon this Court.
Accordingly the claim of the applicant for grant
of default bail to him in this case is not liable to
be accepted in the light of discussion, as
mentioned above considering the order dated
23.03.2020(supra) of the Apex Court.

19- As a fallout and consequence thereof,
instant bail application is rejected.

20- However, considering the facts and
circumstances of the case, the trial Court is
directed to make an endeavor to conclude the
trial expeditiously preferably within a period of
one year from the date of production of copy of
this order without granting unnecessary
adjournment to either of the parties.
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Heard Sri Sunendra Kumar, learned
counsel for the petitioner.

The petition is allowed.

The order dated 21.01.2021 passed by
the Additional Commissioner (Judicial),
Lucknow, is set aside.

Detailed reasons to follow.

Learned counsel for the petitioner and
learned standing counsel may give written
submission and case laws with regard to the
arguments made today.
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Hon'ble Mrs. Sangeeta Chandra,J.

1. By means of the present writ
petition the petitioner seeks a writ in the
nature of Certiorari quashing the order
dated 21.01.2021 passed by the Additional
Commissioner (Judicial), Lucknow
Division, Lucknow in Appeal No. 01741 of
2020 Amrik Singh and others vs Amarjeet
Singh and others. The petitioner is a tenure
holder of Gata no. 48/2, ad-measuring
1.207 ha situated at village Bahadur Nagar,
Pargana Aurangabad, Tehsil Mithauli,
District Lakhimpur Kheri and on
19.11.2020, the petitioner had filed an
application for division of holdings under
Section 116 of the U.P. Revenue Code 2006
before the Sub-Divisional Magistrate
Mithauli Kheri, which was registered as
Case No0.04112 of 2002: Amarjeet and
others versus Subash Chander and others.
On 23.12.2020, the Sub-Divisional
Magistrate Mithauli, Kheri, had passed a
preliminary decree about the shares of the
tenure holders relying upon the revenue
records.

2. The preliminary decree dated
23.12.2020 was challenged by Amrik Singh
and others by filing a First Appeal under
Section 207 of the U.P. Revenue Code 2006
(hereinafter referred to as “the Code of
2006") which was registered as Appeal
No0.01741 of 2020. The petitioner had
already filed a caveat application and when
the Appeal was listed on 04.01.2015 for
admission, the counsel for the petitioner
raised a preliminary objection in writing
with regard to the maintainability of the
Appeal. The  petitioner  specifically
mentioned before ~ the  Additional
Commissioner that the Appeal is not
maintainable because it has been filed only
against a preliminary decree, which is an
order of an interim nature, because the

remaining proceedings are still to be
concluded before the Sub-Divisional
Magistrate and Section 207 of the Code of
2006 states that an Appeal would lie only
against a final order or decree. It was also
argued that the impugned order is of an
"interim nature' and further proceedings
under Rule 109 still remain to be
completed, and the Sub Divisional
Magistrate has called for objections to be
filed by the parties. It was also argued that
the First Appeal was barred under Section
209 sub clause (f) of the Code of 2006,
because the said Section specifically states
that no Appeal shall lie against any order or
decree, where such order and "decree is of
an interim nature”, yet the Additional
Commissioner admitted the Appeal of the
contesting respondents by a non-speaking
order.

3. The learned counsel for the
petitioner has referred to Section 207 of the
Code of 2006 to state that under the said
Section, a provision has been made for
filing First Appeal and any party aggreived
by a final order or decree passed in any
suit, application or proceeding specified in
column 2 of the Third Schedule, may prefer
a First Appeal to the Court or Officer
specified against it in column 4, where such
order or decree was passed by a court or
officer specified against it. The emphasis
has been laid upon the word "final order" or
"decree". It has been argued that the
preliminary decree is not a final decree
against which a first Appeal would lie
under the Revenue Code.

4.  The learned counsel for the
petitioner has argued on the basis of Blacks'
Law Dictionary, defining a preliminary
decree as follows:- "decrees in equity are
either final or interlocutory. Final decree is
one which fully and finally disposes of the
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whole litigation, determining all questions
raised by the case and leaving nothing that
requires further judicial action. An
interlocutory decree is a provisional or a
preliminary decree, which is not final and
does not determine the suit, but directs
some further proceedings preparatory to
the final decree. It is a decree pronounced
for the purpose of ascertaining matter of
law or fact preparatory to a final decree.”

5. It has been submitted on the basis
of Websters' Legal Dictionary that the word
"Iinterim" means "in the meantime", or
"temporary" and a preliminary decree is
only a temporary decree, as further
proceedings under Section 116, Rule 109,
are still to be concluded before the Sub-
Divisional Magistrate.

6. The learned counsel for the
petitioner has also referred to the Hindi
translation of Section 207 of the Revenue
Code wherein the word used are "Antim
Adesh Ya Decree”, to argue that First
Appeal is maintainable only against a final
Adjudication and not at the interim stage
when a preliminary decree is passed by the
Court concerned in a partition suit.

7. The learned counsel for the
petitioner has also referred to Section 209
sub-clause (f), which starts with a non-
obstante  clause, and says that
"notwithstanding anything contained in
sections 207 and 208, no Appeal shall lie
against any order or decree.......... where
such order or decree is of an interim
nature.” It has been submitted that Section
209 creates a bar against filing Appeals
against orders or decrees which have been
mentioned in the sub-clauses thereof. The
Revenue Court being a special Statute and
enacted later in point of time than the Civil
Procedure Code, shall override any

provision in Sections 96 or 97 of the C.P.C.
which permit the filing of an Appeal
against a preliminary decree also. It has
been argued that the legislature is supposed
to know all the law existing on the Statute
Book before it enacts a special legislation.
If the legislature has barred any Appeal
then the Civil Procedure Code which is
only procedural law cannot provide that
which is specifically barred into substantial
provisions of a Special Statute. Procedural
law can supplement the Statute but it
cannot be enforced contrary to the original
Statute. If Section 209 (f) specifically says
that against an interim decree no Appeal
lies, then such Appeals cannot be
entertained contrary to the specific
substantive provisions.

8. Learned counsel for the petitioner
has referred to judgement rendered by the
honourable Supreme Court in the case of
Kiran Singh and others versus Chaman
Paswan and others, AIR 1954 Supreme
Court 340, to say that a "decree passed by
a Court without jurisdiction is a nullity and
it's invalidity could be set up whenever and
wherever it is sought to be enforced and
relied upon, even at the stage of execution
and even in collateral proceedings. A defect
of jurisdiction whether it is pecuniary or
territorial, or whether it is in respect of the
subject matter of the action, strikes at the
very authority of the Court to pass any
decree, and such a defect cannot be cured
even by consent of parties.”

The learned counsel for the
petitioner placed reliance upon another
Supreme Court decision rendered in
National Institute of Technology and others
versus Niraj Kumar Singh (2007) 2 SCC
481, wherein observations to the same
effect have been made in paragraph 22 of
the Report.
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9. The learned counsel for the petitioner
has further argued that if this court is pleased
to hold that the Appeal is maintainable before
the Additional Commissioner, even then the
order of the Additional Commissioner would
still be vitiated as the Supreme Court in
several cases has already held that a statutory
authority is bound to pass a reasoned order.
The order passed by the Additional
Commissioner impugned in this writ petition
being a non-reasoned order cannot be
sustained. To give reasons is the Rule of
natural justice and not recording of reasons,
non consideration of evidence, or
consideration of inadmissible evidence,
renders the order to be unsustainable and
further, failure to disclose reasons in an order
renders it indefensible/unsustainable.

10. The learned counsel for the
petitioner has placed reliance upon
Coordinate Bench decisions rendered by
this Court in Buddharaj vs. State of U.P.
and others, (2017) 3 ADJ 465, and Hariom
vs. State of U.P. and others, (2013) 6 ADJ
345; wherein this Court had placed reliance
upon judgement of the Supreme Court
rendered in the case of the Secretary and
Curator Victoria Memorial vs Howrah
Gantantrik Nagrik Samiti and others JT
2010 (2) Supreme Court 566; paragraph 31
to 33 whereof are being quoted here in
below :-

"31. It is a settled legal
proposition that not only administrative but
also judicial order must be supported by
reasons, recorded in it. Thus, while
deciding an issue, the court is bound to
give reasons for its conclusion. It is the
duty and obligation on the part of the Court
to record reasons while disposing of the
case. The hallmark of an order in exercise
of judicial power in a judicial forum is to
disclose its reasons by it self, and giving of

reasons has always been insisted upon as
one of the fundamentals of sound
administration of justice delivery system, to
make known that there had been proper
and due application of mind to the issue
before the Court and also as an essential
requisite of the principles of natural justice.
The giving of reasons for a decision is an
essential attribute of judicial, and,
judicious disposal of matters before Courts,
and which is the only indication to know
about the manner and quality of exercise
undertaken, as also the fact that the Court
concerned had really applied its mind.
(vide State of Orissa versus Dhani Ram
Luhar JT 2004 (2) Supreme Court 172 ,
and State of Rajasthan versus Sohan Lal
and others (2004) 5 SCC 573)".

The Supreme Court went on to
observe :-"

32. "Reason is the heartbeat of
every conclusion. It introduces clarity in an
order and without the same, it becomes
lifeless. Reasons substitute subjectivity by
objectivity. Absence of reasons renders the
order indefensible/unsustainable
particularly when the order is subject to
further challenge before a higher forum.
(Raj Kishore Jha versus State of Bihar and
others AIR 2003 Supreme Court 4664;
Vishnu Deo Sharma versus State of Uttar
Pradesh and others (2008) 3 SCC 172;
Steel Authority of India Limited versus
Sales Tax Officer Rourkela 1, Circle, and
others (2008) 9 SCC 407; State of
Uttaranchal and another versus Sunil
Kumar Singh Negi AIR 2008 Supreme
Court 2026; U.PS.R.T.C. versus Jagdish
Prasad Gupta, AIR 2009 Supreme Court
2328; Ram Pal versus State of Haryana
and others (2009) 3 SCC 258; Mohammad
Yousuf versus Faiz Mohammad and others
(2009) 3 SCC 513; State of Himachal
Pradesh versus Sada Ram and another
(2009) 4 SCC 422)"
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33. "Thus it is evident that the
recording of reasons is a principle of
natural justice and every judicial order
must be supported by reasons recorded in
writing. It ensures transparency and
fairness in decision making. The person
who is adversely affected may know as to
why his application has been rejected.”

11. Sri Hemant Kumar Pandey,
learned Standing Counsel, argued that
under Section 207 of the Revenue Code,
2006 appeal would lie against "Final order
or Decree”. The expression does not say
that "Final order or final Decree" or "Final
order and Decree". The use of word "or"
between "Final order" and "decree” clearly
indicates that both the expressions "Final
order" and "decree" are separate to each
other. The word ‘or' is disjunctive, not
conjunctive. Thus the provision is clear and
unambiguous, and the word 'or' cannot be
read as 'and’, therefore, the word "decree" is
separate from expression "Final order".

12. It has been argued by learned
Standing Counsel that the use of the word ‘or'
and 'and' whether conjunctive and disjunctive
in form has been discussed in Chapter-V
Syn.7 by the author Justice G.P. Singh in his
book "Principles of Statutory Interpretation”,
(9th Edition, 2004) at page 404, which read
as follows:-

"The word ‘or' is normally
disjunctive and ‘and’ is normally conjunctive
at times but they are read as vice-versa, to
give effect to the manifest intention of the
Legislature as disclosed from the context.
One can read 'or' as 'and' in a statute. But it
cannot be done unless one is obliged because
‘or' does not generally mean ‘and' and ‘and'
does not generally mean 'or'. According to
Lord Halsbury the reading of 'or' as 'and' is
not to be resorted to, "unless some other part

of the same statute or the clear intention
which requires that to be done". But if the
literal reading of the words produces an
unintelligible or absurd result 'and' may be
read as 'or even though the result of so
modifying the words is less favourable to the
subject, provided that the intention of the
legislature is otherwise quite clear. Speaking
generally, a distinction may be made between
positive and negative conditions prescribed
by statute for acquiring a right or benefit.
Positive conditions separated by 'or' are read
in the alternative but negative conditions
connected by ‘or' are construed as cumulative
and 'or' is read as 'nor' or 'and' (Ref. G.P.
Singh  on  Principles of  Statutory
Interpretation).

13. The second argument raised by
learned Standing Counsel is that Rule 109 (1)
of the Revenue Rules, 2016 provides that if
the plaint referred to in Rule 107 or Rule 108
is in order, it shall be registered as a suit and
the defendants shall be called upon to file
their written statements. The suit shall then be
decided according to the provisions of the
Code of Civil Procedure, 1908. Therefore,
after institution of the suit for partition under
section 116 of the Revenue Code, only the
provisions of the Code of Civil Procedure,
1908 would apply. Thus the only remedy
available against the Preliminary decree is to
file an appeal under section 207 of the
Revenue Code, 2006 read with Third
Schedule (for sections 206, 207 and 208) of
the Revenue Code, 2006, and if the petitioner
fails to file an appeal against a preliminary
decree he shall be precluded from disputing
its correctness in any appeal which may be
preferred from the final decree.

14. Learned Standing Counsel has
submitted that under Section 97 of the
C.P.C., it has been provided that where any
party aggrieved by a preliminary decree
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passed after the commencement of this
Code does not Appeal from such decree, he
shall be precluded from disputing its
correctness in any Appeal which may be
preferred from the final decree. It has been
argued by the counsel for the State
Respondents Sri Hemant Kumar Pandey
that unless the litigant challenges the
preliminary decree in a First Appeal, he
cannot challenge the correctness of such
Decree in any Appeal which he may prefer
later on from the final decree.

15. The failure to appeal against a
preliminary decree is a bar to raising any
objection to it in the appeal against a final
decree. The Hon'ble Supreme Court in the
case of Chitturi Subbanna vs Kudapa
Subbanna 1965 SCR (2) 661 provides that,
the object of the section is that questions
which have been urged by the parties and
decided by the Court at the stage of the
preliminary decree will not be open for re-
agitation at the stage of preparation of the
final decree. It would be considered as
finally decided if no appeal is preferred
against it.

16. It has been argued further by Sri
Hemant Kumar Pandey that in the case of
Venkata Reddy v. Pethi Reddy AIR 1963 SC
992, the Supreme Court laid down the
following principle on this aspect of the
matter:--

"A decision is said to be final
when, so far as the Court rendering it is
concerned, it is unalterable except by resort
to such provisions of the Code of Civil
Procedure as permit its reversal,
modification or amendment. Similarly, a
final decision would mean a decision which
would operate as res judicata between the
parties if it is not sought to be modified or
reversed by preferring an appeal or

revision or a review application as is
permitted by the Code. A preliminary
decree passed, whether it is in a mortgage
suit or a partition suit, is not a tentative
decree but must, in so far as the matters
dealt with by it are concerned, be regarded
as conclusive. No doubt, in suits which
contemplate the making of two decrees -- a
preliminary decree and a final decree--the
decree which would be executable would be
the final decree. But the finality of a decree
or a decision does not necessarily depend
upon its being executable. The legislature
in_its wisdom has thought that suits of
certain types should be decided in stages,
and though the suits in such cases can be
regarded as fully and completely decided
only after a final decree is made, the
decision of the Court arrived at the earlier
stage also has a finality attached to it.
Section 97, Code of Civil Procedure clearly
indicates that as to the matters covered by
it, a preliminary decree is regarded as
embodying the final decision of the Court
passing that decree.”

17. It has been pointed out by Sri
Hemant Pandey that the Supreme Court in
Mool Chandra and others versus Deputy
Director of Consolidation and others
(1995) 5 SCC 631 was considering the
effect of a notification under section 4 of
the U.P. Consolidation of Holdings act as
provided under section 5(2) of the said Act,
on a Preliminary decree and whether it
would also be abated even if it was not put
under challenge in Appeal in the suit which
stood abated under section 5(2). It was
contended by the Respondents that a suit
for partition or for that matter any other
suit, for example, a suit for redemption or
foreclosure, based on the mortgage, in
which two decrees, viz, a preliminary
decree and a final decree are passed, has to
be distinguished from an ordinary suit in
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which only one decree is passed, and said
that in the case before it if a preliminary
decree for partition had already been
passed, the notification under Section 4
read with Section 52 of the Act would have
the effect of abating the proceedings for
preparation of final decree which were at
the relevant time pending in the Court but
the preliminary decree would not be abated
as it had attained finality. It was contended
that since the rights of the parties had
already been determined by a preliminary
decree for partition, the consolidation
authorities as well as the High Court was
justified in relying upon that decree and in
granting a share to the respondents in the
plots in question. The Supreme Court
considered Sections 4 and section 5 (2) of
the Consolidation of Holdings Act and the
definition of decree given in Section 2 (2)
of Code of Civil Procedure and the
Explanation appended to it. It further
observed while referring to Order 20 Rule
18, and Order 26 Rules 13 and 14, in
paragraphs 12 to 18, that under Order 20
Rule 18 which provides for a decree in a
suit for partition of property or separate
possession of a share therein, the decree
shall declare the rights of several parties
interested in the property and shall direct
the partition or separation of the said shares
to be made by the officer deputed in this
behalf, and if such a decree relates to
movable property whose the partition or
separation cannot be conveniently made
without further enquiry, pass a preliminary
decree declaring the rights of the several
parties interested in the property, and give
such further directions as may be required.
Sub rule (2) of Rule 18 would indicate that
the Court has to pass a preliminary decree
where it cannot immediately partition the
property in respect of which the suit was
filed. Under Order 26 Rules 13 and 14, it is
provided that where a preliminary decree

for partition has been passed the Court may
issue a commission to such person as it
thinks fit, to make partition or separation
according to the rights as declared in such
decree. The commissioner shall after such
enquiry as may be necessary, divide the
property into as many shares as may be
directed by the order under which the
commission was issued, and shall allot such
shares to the parties and may award sums
to be paid for the purpose of equalising the
value of the shares. The commissioner shall
then prepare a signed report or the
Commissioner may prepare even separate
reports, appointing the share of each party
and distinguishing each share by metes and
bounds. The Court after hearing any
objections which the parties may make to
the report or reports, shall confirm vary or
set aside the same. Whether the Court
confirms or varies the report or reports, it
shall pass a decree in accordance with the
same as confirmed or varied; but where the
court sets aside the report or reports, it shall
either issue a new commission or make
such order as it thinks fit. The court
observed in paragraphs 15, 16 and 17 thus:-

15. "the definition of decree
contained in section 2(2) read with
provisions contained in Order 20 Rule 18
(2) as also Order 26 Rule 14 of the Code
indicates that a preliminary decree has first
to be passed in a partition suit and
thereafter a final decree is passed for
actual separation of shares in accordance
with the proceedings held under Order 26.
There are, thus, two stages in a suit for
partition. The first stage is reached when
The preliminary decree is passed under
which the rights of parties in the property
in_question are determined and declared.
The second stage is the stage when a final
decree is passed which concludes the
proceedings before the Court and the suit is
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stated to have come to an end for all
practical purposes. (emphasis supplied)

16. "Unless otherwise expressly
provided, suits filed in revenue court under
UPZA & LR. Act are regulated by
provisions of the Code of Civil Procedure
as provided by Section 341 of that Act."

17. "A suit for partition of a
holding is filed under Section 176 of the
UP. ZA. & L.R. Act; and Section 178
provides for the modes of division and
Sections 179, 180, 181 and 182 (B) are
other relevant sections. Under Rule 157,
before making a decision the Court shall
determine separately the shares of the
plaintiff and each of the other co-tenure
holders, and record which, if any, of the co-
tenure holders wish to remain joint, then
make a valuation of the holding or holdings
in accordance with the rent rate applicable
to each plot in the holding and, determine
separately the value of the share of the
plaintiff and each of the co-tenure holder."”

The Supreme Court observed in
paragraph 19 as follows:

19. "From a perusal of the above
provisions it would appear that in a suit for
partition, the revenue court also, like the
civil court, has first to pass a preliminary
decree determining and declaring the rights
of the parties and their shares, if any, in the
holding. Thereafter, proceedings for
preparation of the final decree are initiated
under Rules 158 to 164, which lay down the
various modes in which a decree for
partition can be implemented and the
respective shares of the tenure holders
separated, in accordance with the rights
and shares already determined under the
preliminary decree."”

18. It has been argued by Sri Hemant
Kumar Pandey that in Mool Chandra
(supra), the question therefore was,
"whether a notification under Section 4 of

the Consolidation of Holdings Act would
abate the entire suit or will it not affect the
proceedings up to the stage of and
including, preliminary decree, if the
notification was issued after the passing of
the preliminary decree?"

18A.The Supreme Court
observed in Mool Chandra Yadav (supra)
paragraph 29 thus:-

29. "there is, thus, a distinction
between a case in which an Appeal is filed
against a preliminary decree and a case in
which a preliminary decree is not Appealed
against and its correctness is not assailed.
If, therefore, a notification under Section 4
of the Act is issued in a case where an
Appeal against the preliminary decree was
not pending, the latter, viz., the preliminary
decree, will remain unaffected and will not
abate but if the preliminary decree has
been assailed in Appeal, and the Appeal is
pending on the date of notification, it will
have the effect of abating the entire
suit/proceedings including  preliminary
decree passed therein. On the contrary, if
an Appeal is filed against the final decree
without there being any Appeal against the
preliminary decree, and the preliminary
decree becomes unassailable on account of
section 97 of the C.P.C., the notification
under section 4 would abate the
proceedings relating to the final decree,
without in any way touching, impairing or
affecting the preliminary decree. The
reason, to repeat, is obvious. Once a
preliminary decree is passed, the
proceedings so far as the declaration of
rights or interest in the land are concerned,
come to an end. Those rights are to be
worked out by the final decree. In a case,
therefore where a preliminary decree has
already been passed and only the
proceedings relating to preparation of final
decree are pending in any court, either at
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the original stage or at the appellate or
revisional stage, it cannot be said that the
proceedings relating to "declaration or
determination of rights in the land" within
the meaning of Section 5(2) of the Act are
pending."

19. The Supreme Court observed that a
preliminary decree is an Appealable decree
and under Section 97 of the Code, if an
Appeal is not filed against a preliminary
decree, its correctness it is not challenged, it
becomes final and the party aggrieved there
by will not be permitted to challenge its
correctness in an Appeal against the final
decree.

20. The Supreme Court relied upon the
observations made in Venkat Reddy versus
Pethi Reddy, AIR 1963 Supreme Court 992;
where it was held that the impact of section
97 is that the preliminary decree, so far as the
matter is covered by it are concerned, is
regarded as embodied in the final decision of
the Court passing the decree. It was observed
in the said case of Venkat Reddy thus: - "A
preliminary decree passed, whether it is in
the mortgage Suit or a partition suit, is not a
tentative degree but must, in so far as the
matters dealt with by it are concerned, be
recorded as imparting - - - the final decision
of the court passing that decree.

21. The Supreme Court relied upon
observations made in Gyarsi Bai versus
Dhansukh Lal, AIR 1965 Supreme Court
1055 wherein it was observed :- "it is true
that a preliminary decree is final in respect
of the matters to be decided before it is
made........ It is undisputable that in a
mortgage suit there will be two decrees
namely, preliminary decree and final
decree, and that ordinarily the preliminary
decree settles the rights of the parties and
the final decree works out those rights."

22. Recently in the case of
Bhivchandra Shankar More vs. Balu
Gangaram More and Ors, (2019) 6 SCC
387, the Hon'ble Supreme Court observed
that where any party aggrieved by a
preliminary decree does not appeal from
such decree, he shall be precluded from
disputing its correctness in any appeal
which may be preferred from the final
decree. The object is that the questions
decided by the Court at the stage of passing
preliminary decree cannot be challenged at
the time of final decree. If no appeal had
been preferred against the preliminary
decree, the suit filed by the Respondents-
plaintiffs being a suit for partition, the
Appellant would be deprived of the
opportunity in challenging the decree on
merits.

23.  With regard to the arguments
raised by the learned counsel for the
petitioner that the respondent had remedy
of filing a Revision before this court or the
Board of Revenue under Section 210 of the
Code of 2006, learned counsel for the State
Respondents has submitted that the
jurisdiction in Revision is very limited. The
Supreme Court in Hari Shankar vs Rao
Girdhari Lal Chowdhury, 1963 AIR SC
698, emphasized the basic distinction
between an Appeal and a Revision:

"The distinction between an
appeal and a revision is a real one. A right
of appeal carries with it a right of
rehearing on law as well as fact, unless the
statute conferring the right of appeal limits
the rehearing in some way as, we find, has
been done in second appeals arising under
the Code of Civil Procedure. The power to
hear a revision is generally given to a
superior Court so that it may satisfy itself
that a particular case has been decided
according to law. Under section 115 of the
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Code of Civil Procedure the High Court's
powers are limited to see whether in a case
decided, there has been an assumption of
jurisdiction where none existed, or a
refusal of jurisdiction where it did, or there
has been material irregularity or illegality
in the exercise of that jurisdiction. The
right there is confined to jurisdiction and
jurisdiction alone. In other acts, the power
is not so limited, and the High Court is
enabled to call for the record of a case to
satisfy itself that the decision therein is
according to law and to pass such orders in
relation to the case, as it thinks fit."

24, The same principle was
enunciated in a subsequent decision in Shiv
Shakti Cooperative Housing Society vs. M/s
Swaraj Developers and Others, reported at
2003 (6) SCC 659 where it was held as
follows:

"An appeal is continuation of the
proceedings; in  effect the entire
proceedings are before the appellate
authority and it has power to review the
evidence subject to statutory limitations
prescribed. But in the case of revision,
whatever powers the revisional authority
may or may not have, it has no power to
review the evidence, unless the statute
expressly confers on it that power."

25. It has also been argued by the
learned counsel appearing for the State
Respondents that under Rule 109 of the
Rules framed under the Revenue Code, it
has been provided that a Suit under Section
116 of the U.P. Revenue Code shall be
registered as a regular suit and it shall
proceed in accordance with the provisions
of the Civil Procedure Code. It has hence
been argued that it is settled law that once
the word "shall” is used, it is mandatory in
nature and therefore all the provisions of

the C.P.C. relevant for deciding the
partition suit would apply in matters filed
under the Revenue Code under

26. Having heard the learned counsel
for the parties, this Court shall consider the
statutory provisions first. Under the U.P.
Revenue Code 2006 Section 4 sub-section
26 of the Definitions clause says, "decree"
shall have the same meaning as assigned to
it in the Code of Civil Procedure, 1908.

Under the Code of Civil
Procedure, 1908 Definitions clause, under
sub-section 2 states, that "decree” "means
the formal expression of an adjudication
which, so far as regards the court
expressing it, conclusively determines the
rights of the parties with regard to all or
any of the matters in controversy in the suit,
and maybe either preliminary or final." It
shall be deemed to include the rejection of
plaint, and the determination of any
question within section 144, but shall not
include: a) any adjudication from which an
Appeal lies as an Appeal from an order, or
any order of dismissal for default. In the
Explanation attached to sub-section 2, it
has been mentioned that "a decree is
preliminary when further proceedings have
to be taken before the suit can be
completely disposed of. It is final when
such adjudication completely disposes of
the suit. It may be partly preliminary and
partly final."

27. Section 96 of the C.P.C. refers to
an Appeal from an original degree. It
provides thus:- "1) Save as otherwise
expressly provided in the body of this Code
or, by any other law for the time being in
force, an Appeal shall lie from every decree
passed by any court exercising original
jurisdiction to the court authorized to hear
Appeals from the decisions of such Court;



52 INDIAN LAW REPORTS ALLAHABAD SERIES

2) an Appeal may lie from an original
decree passed ex parte; 3) no Appeal shall
lie from the decree passed by the court with
the consent of the parties; 4) no Appeal
shall lie except on a question of law from a
decree in any suit of the nature cognizable
by the Courts of Small Causes, when the
amount of value of the subject matter of the
original suit does not exceed Rs.10,000.

28. It is apparent from a bare perusal
of the language of Section 96 that it
provides for an Appeal against any decree
unless it is otherwise provided for under
the C.P.C., or under any other law for the
time being in force. This Court shall also
consider as to whether the Revenue Code
2006 can be considered to be special law
governing the right to prefer an Appeal?

29. Section 97 of the CPC provides:-

"Where any party aggrieved by a
preliminary decree passed after the
commencement of this Code does not
appeal from such decree, he shall be
precluded from disputing its correctness in
any appeal which may be preferred from
the final decree."

30. The relevant provisions of the
U.P. Revenue Code are now being
considered. The relevant extract of Section
116 and 117 of the Code of 2006 is being
guoted hereinbelow:-

""Section 116. Suit for division of
holding - (1) A Bhumidhar may apply for
the division of the holding of which he is a
co-sharer.

(2) in every such suit, the court
may also divide the trees, wells and other
improvements existing on such holding, but
where such a division is not possible, the
trees, wells and other improvements

aforesaid, and valuation thereof, shall be
divided and adjusted in the manner
prescribed.

4) to every suit under this section,
the gram Panchayat concerned shall be
made a party.

Section 117 Duty of the court in
suits for division of holdings - (1) in every
suit for division of holding under section
116, the court of assistant collector shall -

(a) follow such procedure as may
be prescribed;

(b) apportion the land revenue
payable in respect of each such division.

(c) a division of holding referred
to in section 116 shall not affect the joint
liability of the tenure holders thereof in
respect of the land revenue payable before
the date of the final decree.”

31.  The supplemental procedural
provisions to Section 116 of the Code are
given under Rule 109 of the Rules. Rule
109 is a part of a group of rules relating to
division of holdings starting from rule 107
on words and ending with rule 109. The
relevant rules are being quoted here in
below: -

""107. Suit for division of holding
(section 116 )- Every plaint in a suit for
division of holding (including trees, wells
and other improvements) shall contain the
following particulars - (1) name, parentage
and address of the plaintiff. (2) name
parentage and address of other co-sharers
of the holding. (3) share claimed by the
plaintiff. (4)Share of other co tenure
holders ;(5)Detailed particulars of the
holding including plot numbers, area and
land revenue.; (6)whether the plaintiff is a
recorded or unrecorded tenure holder./ The
plaint shall be accompanied by a certified
copy of the Khatauni and other documents
relied upon by the plaintiff.
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""108. Suit for division of several
holdings (section 116 ) - where the suit relates
to the division of more than one holding, the
particulars as specified in Rule 107 shall be
mentioned in the plaint in respect of all such
holdings.

109. Preliminary and final decrees
(section 117 ) (1) if the plaint referred to in Rule
107 or Rule 108 is in order, it shall be registered
as a suit and the defendants shall be called
upon to file the written statements. The suit
shall then be Decided according to the
provisions of the Code of Civil Procedure
1908.(2) before making a decision the court
shall -

A) determine separately the shares of
the plaintiff and each of the other co-tenure
holders;

B) record which, if any of the co
tenure holders wish to remain joint; and

C) make valuation of the holding or
holdings in accordance with the circle rate fixed
by the collector applicable to eachLot in the
holding.

(3) if the suit is to be decreed, the
court shall pass a preliminary decree declaring
the share of the plaintiff.

(4) after the preparation of the
preliminary decree the Sub Divisional Officer
shall get the Kurra prepared through the
Lekhpaal.

(5) the Lekhpaal shall submit the
Kurra report within a period of one month from
the date of receiving the order in this regard
and at the time of preparation of Kurra he shall
observe the following principles

(@) the plot or plots shall be
allotted to each party is proportionate to
his share in the holding;

(b) the portion allotted to each
party shall be as compact as possible;

(c) as far as possible no party
shall be given all the inferior or all the
superior classes of land. ;

(d)As far as possible existing
fields shall not be split up;

(e) plots which are in the
separate possession of a tenure holder
shall, as far as possible, be allotted to such
tenure holder, if they are not in excess of his
share;

(f) if the plot or any part thereof
is of commercial value or is adjacent to the
road, Abaadi or any other land of
commercial value, the same shall be
allotted to each  tenure  holder
proportionately and in the case of second
condition, the same shall be allotted
proportionately adjacent to the road, Abadi
or other land of commercial value; and

(9) if the co-tenure holders are in
separate possession on the basis of mutual
consent or family settlement, the Kurra
shall, as far as possible, be fixed
accordingly.

(6) when the report regarding
Kurra is submitted by Lekhpaal the
objection shall be invited thereon and
thereafter an appropriate order shall be
passed by the Sub Divisional Officer after
affording, opportunity of hearing to the
parties and considering the objection, if
any, filed against the report submitted by
the Lekhpaal.

(7) if the report and Kurra is
confirmed by the Sub Divisional officer, the
final decree shall follow it.

(8) It is at the stage of final
decree, the court shall -

(a) separate the share of the
plaintiff from that of the defendants by
Metes and bounds.

(b) Place on record a map
showing in different colours the properties
given to plaintiff as distinct from those
given to the defendant.

(c) apportion the land revenue
payable by the parties.
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(d) direct the record of rights and
Map to be corrected accordingly.

(9) if, for adjusting the equities
between the parties, payment of
compensation regarding trees, wells or
other improvements becomes necessary, the
revenue court concerned may also pass
necessary orders at the stage of final
decree.

(10) the Sub Divisional Officer
shall make an endeavour to decide the suit
within a period of six months and if the suit
is not decided within such period, the
reason shall be recorded.”

32. Section 207 of the Code of 2006
provides for a first appeal by any party
aggrieved by a final order or decree passed
in any suit, application or proceeding and
such first appeal can also be against an
order of the nature specified in Section 47
of the Code of Civil Procedure 1908
relating to execution proceedings, or, in
Section 104 of the said Code or in Order 43
Rule 1, of the First Schedule to the said
Code.

33. Section 209 specifies the orders
which are not appealable under sections
207 and 208 of the Revenue Code.

34. The Second Schedule relatable to
section 206 subsection (2) enumerates the
matters excluded from the jurisdiction of
the civil court and in entry 15 and 16
mention is made of any claim regarding
possession over any land and any claim to
establish the rights of a co tenure holder in
respect of any land, taking such claims out
of the jurisdiction Of the civil court.

35. The Third Schedule relatable to
Sections 206, 207 and 208 mentions under
Column 1 section 116, and corresponding
entries to the said section mention the court

of the Sub Divisional Officer as having
original jurisdiction, and the First Appeal
lying with the Commissioner, and Second
Appeal lying with the Board of revenue.

36. It has been submitted by the
learned counsel for the petitioner that the
Revenue Code is a special enactment and
has a non-obstante clause and the Civil
Procedure Code does not contain such a
non obstante clause. The primacy of the
statute would have to be determined on the
basis of the intention of the legislature.
While the normal principle is that a later
enactment will prevail in cases where the
latter enactment has a non obstante clause,
that is, giving it an overriding effect and
secondly, if it is also held to be a special
enactment with regard to the matter in
issue.

37. A Constitution Bench of the
Supreme Court in Pankajakshi (dead
through legal representatives) and others
versus Chandrika and others, (2016) 6
SCC 157, was considering the reference to
a Larger Bench made by 2 three Judges
Benches on the question whether section 23
of the Travancore-Cochin High Court Act
would remain to be in the nature of a
special provision while section 98 (2)of the
C.P.C. would be in the nature of a general
law? Whether as between the two, the
former would apply in preference to the
latter?

38. The Supreme Court considered
firstly section 4 of the Code of Civil
Procedure which is the "savings clause' and
which says that "in the absence of any
specific provision to the contrary, nothing
in this Code shall be deemed to limit or
otherwise affect any special or local law
now in force, or any special jurisdiction or
power conferred or any special form of
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procedure prescribed by or under any other
law for the time being in force."”

39. The Court also considered Section
96 (1) of the C.P.C. which provide that
"Save as otherwise expressly provided in
the body of this Code, or by any other law
for the time being in force, an appeal shall
lie from every decree passed by any Court
exercising original jurisdiction to the Court
authorised to hear appeals from the
decisions of such Court. "The Court also
considered the provisions of the
Travancore- Cochin High Court Act 1125,
and the Kerala High Court Act 1958, and
Section 9 thereof by which the provisions
of the Travancore-Cochin High Court Act
were repealed in so far as the said Act
related to matters provided in the Kerala
High Court Act.

40. The court observed that in the
judgement rendered by it in Custodian of
Evacuee Property, Bangalore versus Khan
Saheb Abdul Shukoor 1961 (3) SCR 855, it
was held that where two Acts dealt with
Evacuee property, the fact that the scheme
under the second Act was different from the
first, would make no difference as the
subject matter that was dealt with was in
substance the same. Applying the said law
the Court observed that firstly the subject
matter of the two Statutes must essentially
be the same and/or that the main object and
purpose of the Statutes should be
substantially similar for the later law to be
referred to as the "corresponding” statute.

41. The Supreme Court observed that
the main object and purpose of the
Travancore-Cochin Act is to lay down the
jurisdiction and powers of the High Court
that was established in the said State. On
the other hand, the subject matter of the
Code of Civil Procedure is to lay down

procedure in all civil matters and no others.
Also the said Code would apply to all
courts which deal with civil matters,
subject to exceptions contained therein, and
not only the High Courts. The High Court
exercises not only civil jurisdiction but
decided criminal and other matters as well.
It was therefore difficult to say that the
Code of Civil Procedure corresponds to the
Travancore-Cochin High Court Act.

42. The Supreme Court observed that
the scheme of section 4(1) of the C.P.C., as
its marginal note provides, is to save any
special or local Law from the applicability
of the Civil Procedure Code. The said
section, therefore states that whenever there
is a special, local or other law which deals
with any matter specified in the Code,
those laws will continue to have full force
and effect notwithstanding that they deal
with the same matter as is contained in the
Code of Civil Procedure. From this,
however an exception is carved out, and
that exception is that there should not be
any "specific provision" to the contrary
contained in the Code itself.

43. The Court then proceeded to make
an enquiry as to the meaning of the
expression "“specific provision" to the
contrary. In Maru Ram versus Union of
India 1981(1) SCC 107, a Constitution
Bench dealt with pari materia provision to
section 41 of the Code of Civil Procedure,
contained in section 5 of the Code of
Criminal Procedure. The Supreme Court
relied upon decisions of the Lahore High
Court and the Allahabad High Court to
explain as to what is meant by "specific
provision". It was observed that the
dictionary meaning of specific is "precise’,
"Definite’, "explicit' or "exactly named' or
"indicated in particular'. A specific
provision would require something which
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is plain, certain and intelligible, and not
merely a matter of inference or implication
to be drawn from the statute generally.

44. The Constitution Bench in Maru
Ram (supra) had observed in Para 38 as
follows:-"....Sometimes what is specific
may be special but yet they are distinct in
semantics, it was held that the Criminal
Procedure Code is a general code and the
remission rules are special laws but Section
433 A is a specific, explicit, definite
provision, dealing with a particular
situation or narrow class of cases, as
distinguished from the general class of
cases covered by Section 432 Cr.P.C.
Section 433 A takes out of a mass of
imprisonment cases a specific class of life
imprisonment cases and subjects it
explicitly to a particular type of treatment.
It follows that section 433 A applies in
preference to any special or local law
because Section 5 expressly declared that
specific provision, if any to the contrary
will prevail over any special or local law.
We have said enough to make the point that
"specific "....is specific enough and even
though special to specific is near, a light
and thin partition do their bounds divide,
the two are different. Section 433 A enacted
an exclusion of section 5..."

45, The Constitution Bench in
Pankajakshi (supra) observed in paragraph
19 ..."this specific provision must mean that
the particular provision in the Code of
Civil Procedure must clearly indicate in
itself and not merely by implication, that
the special law in question is to be
affected... It is important to know that one
of the meanings of the word specific is that
it is distinct from something that is general.
In Maru Ram (supra) Section 433 A of the
Code of Criminal procedure 1973 was
challenged as being against various

provisions of the Constitution. That
challenge was repelled by this Court.
Section 433 A begins with a non obstante
clause specifically dealing with a
particular situation, that is, where a
sentence of imprisonment for life is
imposed in certain circumstances, then
notwithstanding the power of remission
contained in section 433, such person is not
to be released from prison unless he has
served at least fourteen years of
imprisonment."

46. In applying Section 5 of the Code
of Criminal Procedure 1973 to section
433A, great emphasis was placed on the
"non obstante clause' contained in section
433A, it was ultimately held that section
433A takes out of a mass of imprisonment
cases a specific type of case, namely, life
imprisonment cases and subjects such cases
explicitly to a particularized treatment.

47. The Supreme Court then observed
that the expression specific provision as
used in Section 4(1) of the Code of Civil
Procedure calls out an exception to the
special, local or other laws which deal with
the same subject matter as the Code of
Civil Procedure but get overridden by the
Code of Civil Procedure. The court
observed that it had to discover whether the
various provisions of the Code of Civil
Procedure can be said to be specific
provisions to the contrary, for the purpose
of Section 4(1) of the Code of Civil
Procedure. The court also considered the
language of Section 97 of the Code of Civil
Procedure (Amendment Act) 1976, and
observed that section 97 (1) of the
Amendment Act only provides that where a
State Legislature makes an amendment in
the Code of Civil Procedure, which
amendment will apply only within the four
corners of the State, such amendment shall
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stand repealed if it is inconsistent with the
provisions of the principal Act as amended
by the Parliament enactment contained in
1976 amendment to the Code of Civil
Procedure.

48. The Supreme Court Considered
the decision rendered by it in L.I1.C. versus
DJ Bahadur and others, 1981 (1) SCC 315,
where the working test was laid down by
the court to determine which statute is
general and which special in paragraph 52
thus:-

"In determining whether a statute
is a special or a general one, focus must be
on the principle subject matter plus the
particular  perspective.  For  certain
purposes, an act may be general and for
certain other purposes it may be special
and we cannot blur distinctions when
dealing with finer points of law. In law we
have a Cosmos of relativity, not absolutes -
so too in life. The Industrial Disputes Act is
a special statute devoted wholly to
investigation and settlement of industrial
disputes which provides only for the nature
of Industrial disputes coming within its
ambit. It creates an infrastructure for
investigation into, solution of, and
adjudication upon industrial disputes. It
also provides the necessary machinery for
enforcement of awards and settlements.
From Alpha to Omega the Industrial
Disputes Act has one special mission - the
resolution of industrial disputes through
specialized  agencies according to
specialized procedures and with special
reference to the weaker categories of
employees coming within the definition of
workmen. Therefore, with reference to
industrial disputes between employers and
workmen, Industrial Disputes Act is a
special statute and the LIC Act does not
speak at all with specific reference to

workmen. On the other hand, its powers
relate  to the general aspects of
nationalisation of management when
private businesses are nationalized and a
plurality of problems which, incidentally,
included transfer of service of existing
employees of insurers. The workmen qua
workmen and industrial disputes between
workmen and the employer as such, are
beyond the ambit of and have no specific or
special place in the scheme of the L.I.C.
Act. And whenever there was a dispute
between workmen and management, the
Industrial Disputes Act mechanism was
resorted to."

49. The Supreme Court further
observed that there is no specific provision
in the C.P.C. whereas a special procedure is
prescribed in the Travancore-Cochin High
Court Act therefore, the Section 23 of the
Travancore-High Court

Act would remain unaffected by
any provision to the contrary contained in
section 98 sub-clause (2) of the Civil
Procedure Code.

50. Now, we shall consider whether
the Code of 2006 would be considered as a
special act with a specific provision therein
in the context of Procedure for a Partition
Suit. If we consider the Long Title of UP
Revenue Code 2006 which says that it is an
act to consolidate and amend the law
relating to land tenures and land revenue in
the State of U.P., and to provide for matters
connected therewith and incidental thereto,
it is evident that the Act is a special law
covering all land tenures and dealing with
land revenue and matters connected
therewith and incidental thereto.

51. The Statement of Objects and
Reasons of the UP Revenue Code 2006,
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says that there were as many as 39 Acts
relating to revenue law in force in the State
of Uttar Pradesh. Out of these Acts the
most important were the UP.ZA. & L.R.
Act 1950 and the U.P. Land Revenue Act
1901. Some of the enactments of the
British period had become obsolete. Some
of the enactments were inconsistent with
each other. On account of different
provisions in different enactments relating
to revenue law, the revenue litigations had
considerably  increased.  Consequently
revenue cases were pending for disposal for
a very long period. Under these
circumstances, it had become necessary to
consolidate with modifications, all the
relevant provisions of all these enactments
into a single enactment. "It had therefore
been decided to provide for consolidating
and amending the laws relating to land
tenures and land revenue in the State and
for matters connected therewith and
incidental thereto."

52. The Civil Procedure Code 1908
on the other hand had been enacted to
provide the procedural provisions for
dealing with claims, for declaration of
rights, for execution of decrees of Courts
deciding all kinds of disputes of civil
nature. Thus the Code of Civil Procedure
1908 may be considered to be an earlier
general law relating to procedural aspects
not giving any substantive rights as such to
any party except the one that in all claims
of civil nature to be decided by Civil courts
the procedure prescribed therein shall be
followed.

53. The Supreme Court in M/s
Atmaram properties Private Limited versus
Oriental insurance Company Private
Limited 2018 (2) SCC 27, was considering
whether the amendment to The NDMC Act
of 1994 which is a later enactment would

prevail over the Delhi Rent Control Act
1958 in so far as property tax has been
made recoverable as part of rent from the
tenant under the NDMC Act. The Court
considered the question whether non-
payment of property tax recoverable from
the tenant as rent can be a ground for
eviction from the premises it held that
although the NDMC Act is a later Act, it is
still a general Act in so far as the
relationship between the landlord and the
tenant is concerned. The Delhi Rent
Control Act 1958 although an earlier Act in
point of time gives a protection to the
tenant from eviction which could not be
said to have been overridden by the
landlords entitlement to recover under
Section 121 of the NDMC Act the
enhanced amount of house tax from the
tenant notwithstanding the contract of
tenancy and the provisions of subsection
(2) of Section 7 and Section 4 of the Delhi
Rent Control Act 1958.

54. The Supreme Court considered
the observations made by it in the case of
Gobind Sugar Mills Ltd versus state of
Bihar (1999) 7 SCC 76 where in paragraph
10 it was observed that "while determining
the question whether a statute is a general
or special one, focus must be on the
principle subject matter coupled with a
particular perspective with reference to the
intendment of the Act". The court also
considered  judgement rendered in
Commercial Tax Officer versus Binani
Cements Ltd (2014) 8 SCC 319, where it
was held that when a general law and a
special law dealing with the same aspect
dealt with by the general law are in
question, the general law to the extent dealt
with by the special law is impliedly
repealed. The Supreme Court held that the
object of the Rent Act is to provide
protection to tenants who under common
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law, including the Transfer of Property Act,
would be evicted from the premises let out
to them at any time by the landlord on the
termination of the tenancy. It restricts The
right of the landlord to evict the tenant at
their will. 1t is a special law in relation to
Landlord and tenant issue. Therefore, the
Rent Act has to prevail in so far as the
landlord and tenant issue is concerned. The
NDMC Act is not a special enactment in so
far as the landlord tenant issue is concerned
and it contains Section 411 which provides
that other laws are not to be disregarded.

55. Now this Court would deal with
the argument raised by learned counsel for
the petitioner regarding Section 209(f) of
the Code of 2006, starting with a non-
obstante clause. A non-obstante clause is
generally appended to a section with a view
to give the connecting part of the section, in
case of conflict, an overriding effect over
the other provisions in the same or any
other Act mentioned in the non-obstante
clause. It is equivalent to saying that in
spite of the provisions of the Act mentioned
in the non-obstante clause, the provision
following it will have its full operation or
the provision enumerated in the non-
obstante clause will not be an impediment
for the operation of the enactment or the
provision in which the non-obstante clause
occurs.

56. The Supreme Court in State of
Bihar and others versus Bihar Raj
M.S.E.S.K.K. Maha Sangh and others
(2005) 9 SCC 129 relied upon the
observations of Justice GP Singh in
Principles of Statutory Interpretation (ninth
edition, Chapter 5 synopsis 4) in paragraph
45, 46 and 47 of the judgement. In
paragraph 47 the Supreme Court observed
normally the use of the phrase by the
legislature in a statutory provision like

"notwithstanding anything to the contrary
contained in this Act" is equivalent to
saying that the other provisions in the Act
shall be no impediment to the enforcement
of the Section. The use of "non obstante
clause' is another way of saying that the
provision in which the non-obstante clause
occurs usually would prevail over other
provisions in the Act.

57. In ordinary course the non-
obstante clause in a statute gives overriding
effect to the provisions covered by the non-
obstante clause over the other provisions in
theStatute to which it applies. A non-
obstante clause is a legislative device
which is usually employed to give
overriding effect to certain provisions over
some contrary provisions that may be
found either in the same enactment or in
some other enactment, that is to say, to
avoid the operation and effect of all
contrary provisions.

58. Justice G.P. Singh in his
Principles of Statutory Interpretation (in
Chapter 5 synopsis 4) has discussed the
effect of a non-obstante clause. A clause
beginning with "notwithstanding” anything
contained in this Act "or in some Particular
provision in the Act, or in some particular
Act or in any law for the time being in
force, is sometimes appended to a section
in the beginning, with a view to give the
following part of the section, in case of a
conflict, an overriding effect over the
provision or Act mentioned in the non
obstante clause. The phrase
"notwithstanding anything" is used in
contra distinction to the phrase "subject to",
the latter conveying the idea of a provision
being subservient to another provision or
other provisions to which it is made subject
to. If the non-obstante clause refers to any
particular provision which it intends to



60 INDIAN LAW REPORTS ALLAHABAD SERIES

override then it would take effect no matter,
the provision to which it refers enacted
something to the contrary.

59. The Supreme Court has held in
Union of India and others versus Ajit Singh
(2013) 4 SCC 186, that the non-obstante
clause contained in various provisions of
the Juvenile Justice (Care and Protection of
Children) Act 2000, particularly Sections 6,
15, 16, 18, 19 and 20, among others
unambiguously render the Legislative
intent behind the Act, which is that the
same, being a special law, would have
overriding effect on any other statute for
the time being in force.

60. The Supreme Court went on to
observe in the case of Iridium India
Telecom Ltd versus Motorola Inc. (2005) 2
SCC 145, that the non-obstante clause in
that section was indicative of Parliament's
intention to prevent the application of the
C.P.C. in respect of civil proceedings on the
original side of the High Courts, which are
to be governed by the Rules made by the
High Court. These rules which the High
Court makes will prevail over the rules
contained in the C.P.C.

61. The Supreme Court while
interpreting Sub-sections (1) and (2) of
Section 59 of the Delhi Excise Act 2009, in
the case of State (NCT Delhi) vs. Narender
(2014) 13 SCC 100, had observed that
section 58 of the Excise Act provides that
"notwithstanding anything contained in any
other law", where anything liable for
confiscation under Section 58 is seized or
detained, the officer seizing and detaining
such thing shall produce the same before
the Deputy Commissioner who, if satisfied
that the offence under the Act has been
committed, may order confiscation of such
property. Section 61 of the Act further

provides that no court shall,
"notwithstanding anything to the contrary
contained in any other law for the time
being in force, will have jurisdiction to
make any order with regard to such
property seized or detained under the Act."”
The Supreme Court held that the legislature
has used a non-obstante clause in Section
59 and 61 of the Act as a legislative device
to give effect to the enacting part of the
sections in case of conflict. Therefore,
neither the magistrate nor the High Court
have the power under section 451, 452 and
457 of the Cr.P.C. to pass an order dealing
with the interim custody of a vehicle,
which has been seized in connection with
an offence under the Excise Act or on
payment of security, order its release.

62. Justice G.P. Singh in Principles of
Statutory  Interpretation  has  further
observed that sometimes one finds two or
more enactments operating in the same
field and each containing a non-obstante
clause stating that its provisions will have
effect "notwithstanding anything"
inconsistent having been contained in any
other law for the time being in force. The
conflict in such cases is resolved on the
consideration of purpose and policy
underlying the enactment and the language
used in them. Another test that is applied is
that the latter enactment normally prevails
over the earlier one.

63. It is also relevant to consider as to
whether any of the two enactments can be
described as a special one? In that case the
special one may prevail over the more
general one, notwithstanding that the
general one is later in time. We have found
from a discussion of the subject matter of
the Code of 2006 that it is both a later law
and a special law in so far as it deals with
revenue bearing lands.
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64. We will now consider whether a
preliminary decree under Rule 109 of the
Rules of 2016 can be considered to be a
decree of an interim nature?

65. A preliminary decree under Rule
109(3) declares the rights or shares of
parties to the partition. Once the shares
have been declared and a further inquiry
still remains to be done for actually
partitioning the property and placing the
parties in separate possession of divided
property then such inquiry shall be held,
and pursuant to the result of further inquiry
a final decree shall be passed.

66. In a suit for partition of property or
separate possession of a share therein, Order
XX Rule 18 of the CPC comtemplates a
decree to be passed in the terms of Sub Rule
2. The relevant extract of which is quoted as
under :-

"Order XX Rule 18.

Decree in suit for partition of
property or separate possession of a share
therein. - Where the Court passes a decree for
the partition of property or for the separate
possession of a share therein, then,

(2) if and in so far as such decree
relates to any other immovable property or to
movable property, the Court may, if the
partition or  separation cannot be
conveniently made without further inquiry,
pass a preliminary decree declaring the
rights of the several parties, interested in the
property and giving such further directions as
may be required."

The partition suit is decided at two
stages i.e. at first stage preliminary decree is
passed and at second stage, a final decree.
Passing of the preliminary decree does not
decide the suit finally. Preparation of final
decree is continuation of the same suit.

67. In Shankar Balwant Lokhande
versus Chandrakant Shankar Lokhande,
(1995) 3 SCC 413; while considering the
provisions of Order 20 Rule 18, Code of Civil
Procedure, and also the period prescribed for
execution of a decree under the Limitation
Act, it was observed as under: -

4. "Thus it could be seen that
where the decree relates to any immovable
property and the partition or separation
cannot be conveniently made without
further enquiry, then the court is required
to pass a preliminary decree declaring the
rights of several parties interested in the
property. The court is also empowered to
give such further directions as may be
required in this behalf. Preliminary decree
in_a partition action, is a step in the suit
which continues until the final decree is
passed. In a suit for partition by
coparcener or co-sharer, the court should
not give a decree only for the plaintiffs
share, it should consider shares of all the
heirs after making them parties and then to
pass a preliminary decree. The words
"declaring the rights of several parties
interested in the property” in Sub Rule 2
would indicate that the shares of the
parties, other than the plaintiff(s), have to
be taken into account while passing a
preliminary decree. Therefore, preliminary
decree for patrtition is only a declaration of
the rights of the parties and the shares they
have in the joint family or coparcenary
property, which is the subject matter of the
suit. The final decree should specify the
division by metes and bounds and it needs
to be endorsed on stamped paper."

(emphasis supplied)

68. A preliminary decree merely
declares the rights and shares of the parties
and leaves room for some further inquiry to
be held and conducted pursuant to the
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directions made in the preliminary decree
which inquiry having been conducted and
the rights of the parties finally determined,
a decree incorporating such determination
needs to be drawn up which is the final
decree.

69. A preliminary decree first
determines the rights and interests of the
parties. The suit for partition is not
disposed of by passing of the preliminary
decree. It is by a final decree that the
immovable property of joint Hindu family
is partitioned by metes and bounds. After
the passing of the preliminary decree, the
suit continues until the final decree is
passed. If in the interregnum i.e. after
passing of the preliminary decree and
before the final decree is passed, the events
and supervening circumstances occur
necessitating change in shares, there is no
impediment for the court to amend the
preliminary decree or pass another
preliminary decree re-determining the
rights and interests of the parties having
regard to the changed situation.

70. In Phoolchand versus Gopal Lal,
AIR 1967 Supreme Court 1470; the
Supreme Court observed as follows:-

"We are of the opinion that there
is nothing in the Civil Procedure Code
which prohibits the passing of more than
one preliminary decree, if circumstances
justify the same and that it may be
necessary to do so particularly in partition
suits when after the preliminary decree,
some parties died and the shares of other
parties are thereby augmented. We have
already said that it is not disputed that in
partition suits the Courts can do so even
after preliminary decree is passed. It would
in our opinion be convenient to the Court
and advantageous to the parties, Specially

in partition suits, to have the disputed
rights finally settled and specification of
shares in the preliminary decree varied
before a final decree is prepared. If this is
done there is a clear determination of the
rights of the parties to the suit on the
guestions in dispute and we see no
difficulty in holding that in such cases there
is a decree deciding these disputed rights;
If so, there is no reason why a second
preliminary decree correcting the shares in
the partition suit can be passed by the
Court._So far as partition suits are
concerned we have no doubt that if an
event transpires after the preliminary
decree which necessitates a change in
shares, the Court can and should do so;
and if there is a dispute in that behalf, the
order of the Court deciding the dispute and
making the variation in shares specified in
the preliminary decree already passed, is a
decree in itself , which would be liable to
Appeal..... There is no prohibition in the
Civil Procedure Code against passing a
second preliminary decree in  such
circumstances and we do not see why we
should rule out a second preliminary
decree in such circumstances only on the
ground that the Civil Procedure Code does
not contemplate such a possibility. In any
case, if two views are possible - and
obviously this is so because the High
Courts have differed on the question - we
would prefer the view taken by those High
Courts which held that a second
preliminary decree can be passed,
particularly in partition suits where the
parties have died after preliminary decree
and shares specified in the preliminary
decree have to be adjusted. We see no
reason why in such a case if there is a
dispute, it should not be decided by the
Court which passed the preliminary decree.
For it must not be forgotten that the suit is
not over till the final decree is passed and
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the court has jurisdiction to decide all
disputes which may arise after preliminary

and partly final....... A decree whether
preliminary or final is binding on the

decree particularly in a partition suit due to

parties but the same does not mean that all

deaths of some of the parties...... We
therefore hold that in the circumstances of
this case It was open to the court to draw
up a fresh preliminary decree as two of the
parties had died after the preliminary
decree and before the final decree was
passed.” (emphasis supplied)

71. The word a "preliminary decree"
has been considered in several judgements
of this Court and of the Supreme Court.
"Preliminary Decree" is one which declares
the rights and liabilities of the parties,
leaving the actual result to be worked out in
further proceedings. Then, as a result of the
further enquiry that is conducted pursuant
to the preliminary decree, the rights of
parties are fully determined and a decree is
passed in  accordance with  such
determination which is final. Both the
decrees are in the same suit. "Final decree"
may be said to become final: a) when the
time for Appeal has expired without any
Appeal being filed against the preliminary
decree or the matter has been decided by
the highest court, b) when as regards the
Court passing the decree, the same stands
completely disposed of. It is in the latter
sense that the word decree is used in
section 2(2) of the C.P.C. (Shankar Balwant
Lokhande versus Chandrakant Shankar
Lokhande; 1995 3 SCC 413).

72. The Supreme Court in the case of
Bikoba Deora Gaikwad versus Hirabai
Maruthi Rao Ghorghare (2008) 8 SCC 198,
has observed thus:- "A decree may denote
final adjudication between the parties and
against which an Appeal lies, but only
when a suit is _completely disposed of,
thereby a final decree would come into
being. A decree may be partly preliminary

decrees would be final decrees. Section 2
sub-clause 2, clearly shows as to the nature
of the decrees that a court may pass. For
the purposes of considering the nature of
the decree, one has to look to the terms
thereof rather than speculate upon the
court”s intentions." (emphasis supplied)

73. In S. Satham Singh versus
Surinder Kaur (2009) 2 SCC 562, the
Supreme Court laid down certain tests to
determine the question as to whether an
order passed by a Court is a decree or not.
To be considered a decree, the order must
satisfy the following tests:- 1) there must be
an adjudication, 2) such adjudication must
have been given in a suit; 3) it must have
determined the rights of the parties with
regard to all or any of the matters in
dispute, 4) such determination must be of a
conclusive nature, 5) There must be a
formal expression of such decree.

74. Section 209 of the U.P. Revenue
Code provides that appeals may not be filed
against merely procedural or interlocutory
orders which are steps taken towards the
final adjudication and for assisting the
parties in prosecution of the case in the
pending proceedings. The legislature could
not have intended that the parties would be
harassed with endless expenses and delay
by appeals from such procedural orders. No
doubt the U.P. Revenue Code does refer in
the language of Rule 109 that whenever a
partition suit shall be filed and the plaint is
found in order it shall be registered as a
regular suit and further proceedings shall
be taken in accordance with the procedure
prescribed under the Civil Procedure Code,
but would such a provision make the
consideration of a partition suit by a
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revenue court not feasible but that it would
have to be considered by the civil court?

75. Truly speaking, under Rule 109 a
partition suit would continue to remain a
suit to be decided by a revenue court as
under Section 206 of the Revenue Code it
has been clearly provided that
"notwithstanding anything contained in any
law for the time being in force, but subject
to the provisions of the Revenue Code', no
civil court shall entertain any suit,
application or proceeding to obtain a
decision or order on any matter in which
the State Government, the Board, or any
revenue court or revenue officer is, by or
under this Code, empowered to determine,
decide or dispose of.'

It also provides that no civil court
shall exercise jurisdiction over any of the
matters specified in the Second Schedule
and no court other than the revenue court or
the revenue officers specified in column 3
of the Third Schedule shall entertain any
suit, application or proceeding specified in
column 2 there of. Section 206 sub clause
2(b) refers to the matters specified in the
Third Schedule to the Revenue Code and
provides that only that Court or Officer
which is specified in column 3 there of
shall entertain any suit, application or
proceeding mentioned in column 2. The
relevant entry in Schedule Il talks of a
partition suit being cognizable by the Sub
Divisional Officer and the appeal against
his order would lie to the Commissioner
and thereafter to the Board.

76. Hence, a partition suit under
section 116 of the U.P. Revenue Code
would remain to be a partition suit under
the Code and shall not become a partition
suit under the C.P.C. merely because the
procedure that has to be followed by the

revenue court in deciding the partition suit
would be the same as is followed by the
civil court under the C.P.C. An appeal
against the decree by the revenue court
would also lie under the U.P. Land Revenue
Code and Rules made thereunder. No doubt
Rule 109 of the Rules made under the U.P.
Revenue Code do employ the words "It
shall be registered as a suit and the
defendant shall be called upon to file the
written statement. That suit shall then be
decided according to the provisions of the
Code of Civil Procedure 1908," but that
would not make a partition suit for division
of a holding filed under section 116 of the
U.P. Revenue Code, a suit for division of
properties under the Civil Procedure Code.

77. In view of the fact that an issue of
division of holding between parties to the
agricultural land can only be decided by the
revenue court, it cannot be said that an
appeal shall lie under Section 97 of the

C.PC. to the first Appellate court
mentioned in the C.P.C. In case of
properties other than lands liable to

payment of land revenue, the civil court
normally passes a preliminary decree which
is followed by a final decree, the
proceedings between preliminary decree
and final decree are analogous to the
proceedings before the Collector for the
partition of lands amenable to payment of
land revenue. It cannot be disputed that the
final decree of a court which allocates
specific properties to different shareholders
involves the rendering of decision and the
passing of a decretal order. But in the
Revenue Code it is the Collector alone who
has the jurisdiction with regard to questions
involved in the partition of revenue paying
lands.

78. It must be remembered that the
powers of revision under Section 210 of the
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U.P. Revenue Code are wide enough to
examine the legality, propriety and
regularity of any order passed in a suit or
proceeding by any Subordinate Revenue
Court in which no appeal lies. There are no
fetters like those provided in Section 115 of
the Code of Civil Procedure. We must
remember that when the Revenue Code
was framed the legislature had before it the
provisions of Section 96 and 97 and 100 of
the Code of Civil Procedure. Had the
Legislature  intended that even a
preliminary decree in a partition suit may
be challenged in a regular first appeal, then
it would have provided so either in the
main section i.e. Section 207, or at least not
created a specific bar under Section 209 to
entertaining certain appeals including an
appeal against a decree which is of an
interim nature.

79. For the reasons as aforesaid, this
Court finds that the Appeal was wrongly
admitted by the Additional Commissioner,
and also because the Additional
Commissioners' order does not give any
reason for entertaining the Appeal, the
order impugned dated 21.01.2021 is set
aside.

80. The writ petition stands allowed.
(2021)03ILR A65
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 18.03.2021

BEFORE

THE HON’BLE RAJNISH KUMAR, J.
Misc. Single No. 7153 of 2021

Nusrat Ali ...Petitioner
Versus

Nagarpalika Sitapur & Anr. ...Respondents

Counsel for the Petitioner:
Ravindra Bajpai, P.R.S. Bajpai

Counsel for the Respondents:
Rajiv Raman Srivastava

(A) Civil Law - Code of Civil Procedure,
1908 - Section 115 - Revision, Order 15
Rule 5 - Striking off defence for failure to
deposit admitted rent, etc., Order 20 Rule
4 - judgments of a court of Small Causes
need not contain more than points of
determination and decision thereon,
Provincial Small Causes Courts Act,1887 -
Section 25 - Revision of decrees and
orders of Courts of Small Causes.

Case filed by the opposite party no.2(deceased)
for arrears of rent and ejectment before the
Judge, Small causes court - petitioner had
appeared and filed his defence - not made
compliance of Order 15 Rule 5 of CPC - defence
was struck off - Petitioner filed a revision which
has been dismissed. (Para - 4)

HELD: - This Court is of the view that merely
because the points of determination have not
been set out is no ground for setting it aside. As
the judgment has been passed after considering
the material and evidence on record in
accordance with law. Merely because a case on
Section 115 CPC has been considered cannot be
a ground to challenge the order. As such this
Court does not find any illegality or error in the
impugned orders. (Para - 7,10)

Writ Petition dismissed. (E-6)

List of Cases cited: -

1. Mukesh  Gupta Vs Vidit  Kalsi,
UP/2237/2014;2014(8) AD] 733

2. Atar Singh & ors. Vs D.J., Jhansi & ors., AIR
1994 ALLD. 295

(Delivered by Hon’ble Rajnish Kumar, J.)

(1) Heard Sri P.R.S. Bajpai, learned
counsel for the petitioner and Sri Rajiv
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Raman  Srivastava,Advocate  who is
appearing for the opposite party no.1.

(2)  This petition has been filed
challenging the judgment and order dated
11.12.2019 passed in Revision N0.03/2016
and judgment and order dated 29.02.2016
passed in Case N0.02/2016.

(3) Submission of learned counsel for
the petitioner is that the impugned orders
have been passed by the small Cause Court
without making any point of determination in
violation of Order 20 Rule 4 of CPC. He
further submitted that the revision has been
dismissed relying on a judgment of this Court
in the case of Janak Raj V. Smt. Indu Nath
2018 (36) LCD 2314 in which Section 115 of
CPC has been relied whereas the revision
was filed under Section 25 of the Provincial
Small Causes Courts Act,1887.

(4) Having considered the submissions
of learned counsel for the petitioner and
having perused the orders passed by the
courts below and the documents placed on
record, this Court finds that the case was filed
by the opposite party no.2(deceased) for
arrears of rent and ejectment before the
Judge, Small causes court. The petitioner had
appeared and filed his defence but since he
had not made compliance of Order 15 Rule 5
of CPC, therefore his defence was struck off
by means of the order dated 08.07.2014.
Revision filed against the said order was also
dismissed. Thereafter after considering the
case on merit and hearing learned counsel for
the plaintiff but no arguments were advanced
by the defendant, the order dated 29.12.2016
was passed and the suit was decreed and the
petitioner was directed to vacate the shop in
guestion. The petitioner filed a revision
which has been decided by means of the
order dated 11.12.2019 after considering the
grounds raised by the petitioner.

(5) It appears that the shop in question
was given to the petitioner on a rent of
Rs.600/- per month for a period of 11 months
with an advance amount of Rs.4,000/-. After
expiry of the aforesaid period, notice was
given to the petitioner and the tenancy was
terminated. The suit was decreed and it was
provided that Rs.4,000/- given in advance
shall be adjusted in the due rent.

(6) Order 20 Rule 4 of CPC provides
that judgments of a court of Small Causes
need not contain more than points of
determination and  decision  thereon.
Therefore it cannot be said that the judgment
of a court of Small Causes must necessarily
contain points of determination. As such a
party alleging non compliance is also
required to establish not mere non framing of
point of determination but consequent failure
of justice also to the party.

(7)  The petitioner had not made
compliance of the Order 1 5 Rule 5 of
CPC. Hence, his defence was struck off and
the revision was also dismissed. Therefore
it cannot be said that the suit has been
decided in violation of Order 20 Rule 4 of
CPC. The point of determination could
have been framed only if the defence was
on record and there were any points to be
determined. Therefore it cannot be said that
there was any illegality or irregularity in
passing the order without point of
determination. Therefore this Court is of
the view that merely because the points of
determination have not been set out is no
ground for setting it aside. As the judgment
has been passed after considering the
material and evidence on record in
accordance with law.

(8) This Court in the case of Mukesh
Gupta versus Vidit Kalsi;UP/2237
/2014;2014(8)ADJ 733 considered the
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identical issue of non-framing of point of
determination after considering several
judgements and held that the said omission,
if any, would not vitiate trial of the suit
where parties appeared in case fully
knowing rival claims and the defendant
appeared in the case although his evidence
was struck off and the Court passed the
judgment and order after considering the
case in accordance with law.

(9) This Court in the case of Atar
Singh and others versus District judge,
Jhansi and others; AIR 1994 ALLD. 295
has held that the judgment can be
challenged in execution proceedings only
on the ground of lack of inherent
jurisdiction and there is no provision that if
the decree is not in accordance with order
XX Rule 4 CPC it shall be treated as a
nullity. The relevant paragraphs 10 and 13
are extracted below:-

"10. The revisional court may
set aside the decision of a Judge, Small
Causes Court which is not in accordance
with the provisions of O.XX, R.4, C.P.C.
but such judgment cannot be said to be
without jurisdiction and a nullity merely
because the judgment is not in
accordance with the provisions of O. XX,
R. 4, C.P.C. There is a distinction
between a decree which is a nullity and a
decree which is not according to law. A
decree is nullity when the court lacks
inherent jurisdiction to pass a decree or
it is against a dead person or passed
against some substantive provisions of
law which prohibits passing of a decree
but a decree which is not according to
law cannot itself be treated as a nullity.
This is clear from the decision of the
Supreme Court in Kiran Singh v. Chaman
Paswan, AIR 1954 SC 340. In Hira Lal
Patni v. Sri Kali Nath, AIR 1962 SC 199,

their Lordships of the Supreme Court
observed (at p. 200):--

"The validity of a decree can be
challenged in execution proceedings only
on the ground that the Court which
passed the decree was lacking in inherent
jurisdiction in the sense that it could not
have seisin of the case because the
subject matter was wholly foreign to its
jurisdiction or that the defendant was
dead at the time the suit had been
instituted, or decree passed, or some such
other ground which could have the effect
of rendering the court entirely lacking in
jurisdiction in respect of the subject
matter of the suit or over the parties to it.
But in the instant case there was no such
inherent lack of jurisdiction."

13. Learned counsel for the
petitioner placed reliance upon the
decision Smt. Kau-shalya Devi v. K. L.
Bansal, AIR 1970 SC 838. In this case a
compromise was entered into between the
parties and such compromise decree was
sought to be executed. The Supreme
Court held that the decree was passed on
the basis of a compromise which was in
contravention of Section 13(1) of the Act.
In that case the decree was against the
substantive provision of the Act. Their
Lordships of the Supreme Court held that
(at p. 839):

"On the plain wording of Section
13(1) the Court was forbidden to pass the
decree. The decree is nullity and cannot be
enforced in execution.”

There is no provision under the
Code of Civil Procedures or the Provincial
Small Cause Courts Act, 1887 that if a
decree which is not in accordance with
order XX, Rule 4 C.P.C. shall be treated as
a nullity. In this case it is relevant to note
that the petitioner had not filed any written
statement in the suit. The case proceeded
ex parte against him. The plaintiff



68 INDIAN LAW REPORTS ALLAHABAD SERIES

examined himself and produced the papers.
In these circumstances, there was no
controversy raised before the Judge, Small
Causes Court and the Judge, Small Causes
Court had only to consider the case of the
plaintiff and evidence produced by him. It
was not a case where the judgment itself
could have been treated as a nullity if the
judgment was not written in accordance
with the provisions of Order XX, Rule 4
C.P.C.

(10) The revision has also been
decided after considering the grounds
raised by the petitioner. Therefore merely
because a case on Section 115 CPC has
been considered cannot be a ground to
challenge the order. As such this Court
does not find any illegality or error in the
impugned orders dated 11.12.2019 and
29.02.2016.

(11) In view of above, the writ
petition is misconceived and lacks merit. It
is accordingly dismissed. No order as to
costs.

(2021)03ILR A68
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 19.03.2021

BEFORE

THE HON’BLE VIKAS KUNVAR SRIVASTAV, J.

Misc. Single No. 7693 of 2021

Riyazuddin @ Puttan ...Petitioner
Versus
Commissioner Devi Patan Gonda & Anr.
...Respondents

Counsel for the Petitioner:
Rajesh Kumar

Counsel for the Respondents:

G.A.

(A) Civil Law - Uttar Pradesh Goonda Act,
1970 - Section 2 - Gonda - Section 3(1) -
Externment, etc. of Gondas , Section 6 -
Appeal - not only an administrative but
also a judicial order must be supported by
reasons, recorded in it - cardinal principle
which must be observed by every
authority while passing an order, from
which civil/criminal consequences flow, to
assign reasons for reaching at such
conclusion - This rule to be observed by
every authority while sitting into capacity
of judicial, quasi-judicial as well in
administrative capacity whatsoever may
be.(Para - 8,12)

Dispute is between two individually litigating
parties only with regard to the dispute as to
landed property - considering the matter under
Goondas Act - no discussion on the applicability
of the Act - impugned order passed by the
District Magistrate is lacking and non-speaking
in this regard. (Para -11)

HELD: - The Commissioner directed to decide
the Appeal filed under Section 6 of Uttar
Pradesh Goonda Act, 1970 on merit
expeditiously with all practicable promptness
within a period of one month by a reasoned and
speaking order or if by reason of any
administrative business it is not possible to
decide the same within aforesaid period of one
month, to decide on such other date not beyond
three months from the date, the certified copy
of the order is placed before him. (Para - 15)

Writ petition disposed of. (E-6)
List of Cases cited: -

1. St. of Orissa Vs Dhaniram Luhar, (2004) 5
SCC 568

2. Secretary & Curator, Victoria Memorial Hall Vs
Howrah Ganatantrik Nagrik Samity & ors.,
(2010) 3 SCC 732

(Delivered by Hon’ble Vikas Kunvar Srivastav, J.)

1. The case is called out.
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2. Learned counsel for the petitioner,
Sri Rajesh Kumar, Advocate and learned
A.G.A. for the State Sri S.P. Tiwari,
Advocate are present in the Court.

3. The present writ petition under
Article 226 of the Constitution of India is
filed to stay the operation and
implementation of orders dated 10.03.2021
passed by respondent no.1, Commissioner,
Devipatan Division, Gonda in Appeal
No0.00223/2021 (Computer No.
C202108000000223), filed under Section 6
of Uttar Pradesh Goonda Act, 1970 so far it
relates to denial in granting interim relief as
well as order dated 23.02.2021 passed by
respondent no.2, the District Magistrate,
Bahraich in  Case  N0.01004/2018
(Computer Case No. D201808150001004),
under Section 3(1) of U.P. Goonda Act,
1970, during pendency of present writ
petition.

4. On perusal of the impugned order
passed by the respondent no.l,
Commissioner, Devipatan Division, Gonda,
admitted the appeal against the order dated
23.02.2021, passed by respondent no.2, the
District Magistrate, Bahraich under Section
3(1) of U.P. Control of Goondas Act, 1970
but denying the prayer to stay the operation
of the order of the District Magistrate,
Bahraich on the ground that there are
criminal cases registered against the
appellants.

5. Apparently, the order of respondent
no.l, as appellate authority is not a
speaking order.

6. Prima facie the impugned order
passed by the respondent no.l s
unreasoned and non-speaking, as such,
indicates failure on the part of aforesaid
respondent no.1 to discharge his duty.

7. Why the reason is said to be heart
of every conclusion, has been discussed in
the case of State of Orissa Vs. Dhaniram
Luhar reported in (2004) 5 SCC 568 in
para 8, which is quoted as under:-

"Even in respect of administrative
orders Lord Denning, M.R. in Breen
v.Amalgamated Engg. Union [(1971) 1 All
ER 1148 : (1971) 2 QB 175 : (1971) 2 WLR
742 (CA)] observed: "The giving of reasons
is one of the fundamentals of good
administration.” In Alexander Machinery
(Dudley) Ltd. v. Crabtree[1974 ICR 120
(NIRC)] it was observed: "Failure to give
reasons amounts to denial of justice.”
"Reasons are live links between the mind of
the decision-taker to the controversy in
guestion and the decision or conclusion
arrived at." Reasons substitute subjectivity
by objectivity. The emphasis on recording
reasons is that if the decision reveals the
"inscrutable face of the sphinx"”, it can, by
its silence, render it virtually impossible for
the courts to perform their appellate
function or exercise the power of judicial
review in adjudging the validity of the
decision. Right to reason is an
indispensable part of a sound judicial
system; reasons at least sufficient to
indicate an application of mind to the
matter before court. Another rationale is
that the affected party can know why the
decision has gone against him. One of the
salutary requirements of natural justice is
spelling out reasons for the order made; in
other words, a speaking-out. The
"inscrutable face of the sphinx" s
ordinarily incongruous with a judicial or
guasi-judicial performance."

8. The necessity of reasons for
reaching at a conclusion further finds place
in another decision of Hon'ble the Supreme
Court in the case of Secretary and Curator,
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Victoria Memorial Hall Vs. Howrah
Ganatantrik Nagrik Samity and others
reported in (2010) 3 SCC 732, in para 40,
which is quoted hereunder:-

"It is a settled legal proposition
that not only an administrative but also a
judicial order must be supported by reasons,
recorded in it. Thus, while deciding an issue,
the court is bound to give reasons for its
conclusion. It is the duty and obligation on
the part of the court to record reasons while
disposing of the case. The hallmark of an
order and exercise of judicial power by a
judicial forum is to disclose its reasons by
itself and giving of reasons has always been
insisted upon as one of the fundamentals of
sound administration of justice-delivery
system, to make known that there had been
proper and due application of mind to the
issue before the court and also as an essential
requisite of the principles of natural justice.
"The giving of reasons for a decision is an
essential attribute of judicial and judicious
disposal of a matter before courts, and which
is the only indication to know about the
manner and quality of exercise undertaken,
as also the fact that the court concerned had
really applied its mind." (Vide State of Orissa
v.Dhaniram Luhar [(2004) 5 SCC 568 :
(2008) 2 SCC (Cri) 49 : AIR 2004 SC 1794]
and State of Rajasthan v. Sohan Lal [(2004) 5
SCC 573 : (2008) 2 SCC (Cri) 53] )"

9. In the present context, it would be
pertinent to have a look upon the order of
District Magistrate, Bahraich impugned in
the appeal pending before the respondent
no.l, which refers three criminal cases
pending against the accused-appellant,
which are as follows:-

(i) Case Crime No0.27/2018,
under Sections 452, 323, 504, 506 of I.P.C.

(if) Case Crime No0.2423/2017,
under Sections 447, 323, 504, 506 of I.P.C.

(iii)Beat  information  report
No.29 at 20:16 dated 23.07.2018.

10. With regard to above criminal
cases, the order of District Magistrate,
Bahraich itself mentioned the explanation
submitted by the accused-appellant that
there was a dispute between the parties to
the incident, as to a landed property,
wherein he has been bailed out by order of
the competent court, as the aforesaid cases
were instituted against him falsely, as a
matter of fact, he use to live in Delhi in
connection with his employment. This
would also be pertinent to keep into mind
the definition of "Goonda" given under
Section 2 of U.P. Control of Goondas Act,
1970, which runs as under:-

"(b) 'Goonda' means a person
who-

(i) either by himself or as a
member or leader of a gang, habitually
commits or attempts to commit, or abets
the commission of an offence punishable
under Section 153 or Section 153-B or
Section 294 of the Indian Penal Code or
Chapter XV, Chapter XVI, Chapter XVII
or Chapter XXII of the said Code; or

(ii) has been convicted for an
offence punishable under the Suppression
of Immoral Traffic in Women and Girls
Act, 1956; or

(iii) has been convicted not less
than thrice for an offence punishable
under the U.P. Excise Act, 1910 or the
Public Gambling Act, 1867 or Section 25,
Section 27 or Section 29 of the Arms Act,
1959; or

(iv) is generally reputed to be a
person who is desperate and dangerous to
the community; or
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(v) has been habitually passing
indecent remarks or teasing women or
girls; or

(vi) is a tout;"

11. On perusal of the order of District
Magistrate, Bahraich, it appears that there
is no mention of offence affecting the
general public at large, however, the
dispute is between two individually
litigating parties only with regard to the
dispute as to landed property, as such,
while considering the matter under
Goondas Act, there should be a discussion
on the applicability of the Act also, but the
impugned order passed by the District
Magistrate, Bahraich is lacking and non-
speaking in this regard, as discussed
hereinabove.

12.  This is cardinal principle which
must be observed by every authority while
passing an order, from which civil/criminal
consequences flow, to assign reasons for
reaching at such conclusion. This rule to be
observed by every authority while sitting into
capacity of judicial, quasi judicial as well in
administrative capacity whatsoever may be.

13.  Learned A.G.A. at this stage
submitted that he would have no objection, if
any, such direction is issued to decide the
interim stay on application or the appeal
pending before the Commissioner, Devipatan
Division, Gonda (respondent no.1) by way of
speaking and well reasoned order within a
period specified by the Court.

14. The necessity of service of notice
upon the opposite parties are dispensed with
as learned A.G.A. is present on behalf of all
the opposite parties.

15.  The Commissioner, Devipatan
Division, Gonda is directed to decide the

Appeal No0.00223/2021 (Computer No.
C202108000000223), filed under Section 6
of Uttar Pradesh Goonda Act, 1970 on merit
expeditiously with all practicable promptness
within a period of one month by a reasoned
and speaking order as discussed hereinabove
or if by reason of any administrative business
it is not possible to decide the same within
aforesaid period of one month, to decide on
such other date not beyond three months
from the date, the certified copy of the order
is placed before him.

16. Meanwhile, the enforcement, effect
and operation of the order of District
Magistrate, Bahraich dated 23.02.2021 in
Case No. 01004/2018 (Computer Case No.
D201808150001004), under Section 3(1) of
U.P. Goonda Act, 1970 shall remain in
abeyance.

17. Deputy Registrar (Criminal) is to
communicate the order of the Court promptly
to the Commissioner, Devipatan Division,
Gonda.

18. With the aforesaid directions, the
present petition is disposed of.
(2021)03ILR A71
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: LUCKNOW 17.02.2021

BEFORE

THE HON’BLE RAMESH SINHA, J.
THE HON’BLE RAJEEV SINGH, J.

Misc. Bench No. 9727 of 2020

Sukh Lal Yadav ...Petitioner
Versus

State of U.P. & Ors. ...Respondents

Counsel for the Petitioner:
Ajai Krishna Yadav, Nikhil Kumar



72 INDIAN LAW REPORTS ALLAHABAD SERIES

Counsel for the Respondents:
G.A., Amarendra Pratap Singh, Shishir Jain

(A) Civil Law - Uttar Pradesh Lokayukta &
Up-Lokayuktas Act, 1975 - Indian Penal
Code, 1860 - Sections 409/120B I.P.C. -
Prevention of Corruption Act, 1988 - Section
13, Code of criminal procedure, 1973-
Section 197, Section 216- Prevention of
Corruption Act, 1947 - Section 6 (1) - no
Court shall cognizance of an offence alleged
to have been committed by the public
servant, except with the previous sanction
of the authority specified in the sub-section
- in order to constitute a valid sanction, it
must be established that the case was given
in respect of the facts constituting the
offence with which the accused is proposed
to be charged - An order of sanction cannot
be assailed or tested on the ground that the
evidence does not established the charge -
an order of sanction can be assailed only on
two grounds viz. (1) it has been granted by
an authority who was not competent to do
so; and (2) it has not been given in respect
of the facts constituting the offence charged
- grant of sanction is an administrative
act.(Para -38,39,42)

The petitioner has challenged the order by which
sanction has been granted for his prosecution
under Sections 406/120B I1.P.C. and under Section
13 (1) (d) read with Section 13 (2) of the
Prevention of Corruption Act, 1988 as
contemplated by Section 197 Cr.P.C.

HELD: - The impugned order is a communication
letter to the State Government and actual order of
prosecution has not been challenged by the
petitioner. Even otherwise, on perusal of the entire
material on record, we are of the view that at this
juncture, the sanction order is a valid one. Moreso,
there is neither any pleading nor any ground in the
writ petition that the Managing Director, who has
passed the order of sanction, was not legally
competent to grant sanction and, therefore, the
order of sanction cannot be assailed on the ground
of competency of sanctioning authority. The
petitioner is at liberty to seek remedy under
Section 438/439 Cr.P.C. (Para - 43,47)

Writ Petition dismissed. (E-6)

List of Cases cited: -

1. Ajai Kumar & anr. Vs St.of U.P. & ors. , Writ
Petition No. 792 of 2020 (M/B)

2. Rajeev Garg Vs St. of U.P. & ors., Misc. Bench
No. 19087 of 2020

3. Chhatra Pal Singh (C.P. Singh) Vs St. of U.P.
& ors. , Misc. Bench No. 16340 of 2020

4. Gokulchand Dwarka Das Morarka Vs The
King, AIR 1948 PC 82

5. Madan Mohan Vs St. of U.P.: AIR 1954 SC
637: (1954 Crl. J 1656) & Som Nath Vs U.O.I.
: (1971) 2 SCC 387 : AIR 1971 SC 1910 : 1971
Crl. J 1422.

6. Madan Mohan Vs St. of U.P., AIR 1954 SC
637

7. Maj. Som Nath Vs U.0.1., 1971 (2) SCC 387.

8. P.C. Joshi Vs St. of U.P., AIR 1961 SC 387
(Delivered by Hon’ble Ramesh Sinha, J.)

1. By means of the instant writ
petition, the petitioner is challenging the
correctness and validity of the sanction
order dated 31.08.2019 passed by the
respondent no.3-Managing Director, U.P.
Rajkiya Nirman Nigam Ltd., Lucknow
contained in Annexure no.l to the writ
petition, whereby prosecution sanction for
prosecuting the petitioner under Sections
409/120B 1.P.C. and under Section 13 (1)
(d) read with Section 13 (2) of the
Prevention of Corruption Act, 1988, has
been granted. He has also challenged the
report prepared by the Lokayukta, U.P.
contained in Annexure No.2 to the writ
petition. He has also sought a writ of
mandamus restraining the respondents not
to further proceed with the matter on the
basis of the impugned inquiry report of the
Lokayukta, Uttar Pradesh and order dated
31.08.20109.
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2. The brief facts of the case are that in
the year 2007, the State Government took a
decision for construction of memorials and
parks in Lucknow and NOIDA. In pursuance
thereof, a three Members Committee
consisting of Managing Director of U.P.
Rajkiya Nirman Nigam Ltd., Lucknow, the
Director, Department of Geology and Mining
and its Joint Director, was constituted for the
purposes of ascertaining the sufficiency of
pink stones in the Ahraura region of District
Mirzapur. The Committee, after due inquiry,
found that pink sandstone is available in
sufficient quantity. Thereafter, another
Committee of seven officials including three
officers of earlier Committee submitted its
report indicating therein that it is not feasible
to obtain approximately 2.00 Lakh cubic feet
of sandstone from single area and such
supply should be obtained from a number of
lease areas and it was further recommended
that a consortium of lease holders should be
constituted for the purposes of entering into
an agreement regarding supply of sandstones.

3. The work in question was done upto
2011 and, thereafter, on some complaint, the
matter was referred to Lokayukta by the State
Government for inquiry into the matter. As per
provisions of the Uttar Pradesh Lokayukta &
Up-Lokayuktas Act, 1975 (hereafter referred
to as ""Act, 1975" for the sake of brevity), the
inquiry was conducted without giving any
proper opportunity of hearing to the petitioner
and the Lokayukta submitted an inquiry report
to the State Government vide its letter no.
2115-2012/87/2064 dated 20.05.2013. On the
basis of the aforesaid inquiry report of
Lokayukta, the State Government took a
decision for lodging an F.1.R. and also ordered
for investigation of the same by the Vigilance
Establishment.

4. Rejoinder affidavit filed today on
behalf of the petitioner is taken on record.

5. The pleadings between the parties have
been exchanged.

6. Heard Sri Ajai Krishna Yadav, learned
Counsel for the petitioner, Sri S.P. Singh,
learned A.G.A. for the State/respondents no. 1,
2,4, 6 and 7, Ms. Ashmita Singh, holding brief
of Sri Shishir Jain, learned Counsel for the
respondent no.3-U.P. Rajkiya Nirman Nigam
Ltd. and Sri Amrendra Pratap Singh, holding
brief of Sri A.P. Singh, learned Counsel for the
respondent no.5-Lokayukta.

7. The learned Counsel for the petitioner
submits that no role of the petitioner was found
in the inquiry/investigation of the Lokayukta
but under the orders of the State Government,
an F.ILR. was lodged at Police Station Gomti
Nagar, District Lucknow on 01.01.2014, which
was registered as Case Crime No. 1 of 2014,
under Sections 406/120B I.P.C. and under
Section 13 (1) (D) read with Section 13 (2) of
the Prevention of Corruption Act, 1988, against
19 persons i.e. two Ex-Ministers of the State
and 17 Government officials.

8. It has been argued by the learned
Counsel for the petitioner that though in
pursuance of the order of the State
Government, Vigilance Department had
started investigation but during the course
of investigation, the version of the
petitioner  was never  considered.
Thereafter, Investigating Officer requested
the appointing authority to grant sanction
prosecution of its officials. In the
meantime, 35 officials of the Uttar Pradesh
Rajkiya Nirman Nigam Ltd. made a
representation to the Managing Director of
the Uttar Pradesh Rajkiya Nirman Nigam
Ltd. and a three members Committee was
constituted but during pendency of the said
representation, sanction was granted
without considering the representation of
the petitioner and other officials by way of
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the impugned order dated 31.08.2019
contained in Annexure No.l to the writ
petition.

9. Elaborating his submission, learned
Counsel for the petitioner has submitted
that while granting sanction prosecution,
the mandatory provisions were not
complied with by the sanctioning authority.
He submits that the petitioner has never
worked as Accountant at NOIDA Park but
he worked as Assistant Accountant at
NOIDA park only for a brief period of nine
days. He submits that all these facts were
not considered, therefore, kind indulgence
of this Court is necessary.

10. Learned Counsel for the petitioner
has drawn our attention to the order dated
18.06.2020 passed in Writ Petition No. 792
of 2020 (M/B) : Ajai Kumar and another
Vs. State of U.P. and others and order dated
8.12.2020 passed in Misc. Bench No.
19087 of 2020 : Rajeev Garg Vs. State of
U.P. and others and in Misc. Bench No.
16340 of 2020 : Chhatra Pal Singh (C.P.
Singh) Vs. State of U.P. and others, by a
Co-ordinate Benches of this Court and has
submitted that same sanction order dated
31.08.2019 passed by the Managing
Director, Rajkiya Nirman Nigam Ltd. was
challenged in writ petition No. 792 (M/B)
of 2020 (supra), wherein a Co-ordinate
Bench of this Court treating the said order
as valid sanction order disposed of the writ
petition with certain direction to the
Investigating Agency as well as learned
Court below and it was provided that till
the decision is taken by the Competent
Court in regard to the sanction of
prosecution against the writ petitioner that
whether the same is valid or not, no
coercive action shall be taken against him.
Thereafter, two identical writ petitions i.e.
writ petition nos. 19087 of 2020 (M/B) and

16340 of 2020 (M/B) have been filed and
another Co-ordinate Bench of this Court
has granted the benefit of the order dated
18.06.2020 (Supra) to the writ petitioners
of two writ petitions vide judgment and
order dated 8.12.2020. He, therefore,
submits that the aforesaid cases are related
to the same crime number and with respect
of the same offence as well as for the same
occurrence. Thus, the benefit of the order
dated 18.06.2020 and order dated
8.12.2020 passed by a Co-ordinate Bench
of this Court may also be granted to the
present writ petitioner.

11. Learned Counsel for the petitioner
has further submitted that a perusal of the
order dated 31.08.2019 indicates that the
sanctioning authority has granted the
prosecution sanction vide order dated
31.08.2019 for taking cognizance and trial
of the petitioner by the competent Court of
law and, therefore, there was no occasion
for passing a subsequent order of alleged
sanction dated 16.12.2019 contained in
Annexure No. CA-1 to the counter
affidavit.

12. Refuting the submissions of the
learned Counsel for the petitioner, learned
AGA has submitted that the impugned
order dated 31.08.2019 is a communication
to the State Government sent by the
Managing Director, Rajkiya Nirman Nigam
Ltd. and not a sanction order. The sanction
order dated 16.12.2019 has not been
assailed in the present writ petition. Thus,
the present writ petition is liable to be
dismissed on this ground alone.

13.  While drawing attention to the
order dated 16.12.2019 contained in CA-1
to the counter affidavit, learned AGA has
submitted that the competent authority,
while passing the order dated 16.12.2019,
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applied his mind and after going through
the materials pertaining to investigation had
passed the sanction order, in which there is
no lacuna in any manner.

14. Elaborating his submission,
learned AGA has submitted that after
receipt of the report from the Lokayukta in
relation to corruption and financial
embezzlement  for  construction  of
memorials and parks in Lucknow and
NOIDA, it came to the knowledge that out
of total expenditure i.e. 41,48,54,80,000/-,
the State has lost the revenue of about 34
per cent of the total expenditure i.e.
Rs.14,10,50,63,200/- due to the act of the
accused persons. The proper opportunity
was given to the person(s) concerned
during the course of investigation. Since
evidences so collected during the course of
investigation was found against the accused
persons, therefore, entire material was
placed before the Sanctioning Authority by
the Investigating Officer and after going
through the entire material and evidences
so collected by the Investigating Officer
during the course of inquiry, individual
orders were passed in respect of further
investigation against the other accused
persons for grant of sanction. In the case of
the petitioner also, the sanction order was
passed vide order dated 16.12.2019
contained in Annexure No. CA-1 to the
counter affidavit.

15. Learned AGA has further submitted
that co-accused Anjana and others had filed
writ petition No. 2245 of 2020 (M/B) :
Anjana & others, wherein a Co-ordinate
Bench of this Court, vide order dated
27.01.2020 (Annexure CA-2 to the counter
affidavit), was declined to interfere and
refused to quash the First Information Report.
He submits that the sanction order dated
16.12.2019 passed by the Managing Director,

Uttar Pradesh Rajkiya Nirman Nigam Ltd.,
Lucknow reflects that after considering all the
evidences collected by the Investigating
Officer including the statement of the
witnesses as well as documentary evidences,
sanction order was granted to prosecute the
petitioner. Thus, the present writ petition is
liable to be dismissed.

16. Learned Counsel for the respondent
no.3 has reiterated the submissions of the
learned AGA and has submitted that entire
case material was placed by the Investigating
Officer and, thereafter, sanction order was
passed.

17. Learned Counsel for the respondent
no.5 also submitted that detailed
inquiry/investigation ~was made and,
thereafter, report was submitted to the State
Government to act thereupon. Thereafter, it
was decided to lodge the F.ILR. and after
lodging the F.I.R., detailed investigation was
conducted.

18. Considering the arguments of the
learned Counsel for the respective parties
and going through the record, it is evident
that in relation to financial irregularities in
the construction of memorials and parks in
Lucknow and NOIDA between 2007 to
2011, the matter was investigated/enquired
by the Lokayaukta, Uttar Pradesh. After
due inquiry, it was found that two Ex-
Ministers, some Government officials and
some private contractors were involved in
committing the financial irregularities in
the construction of memorials and parks in
Lucknow and NOIDA between 2007 to
2011 and, therefore, the Lokayaukta has
submitted a report dated 20.05.2013 in this
regard to the State Government.

19.  On receipt of the report of
Lokayukta, the State  Government
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considered the report of the Lokayukta and
decided to lodge the F.I.R. against two Ex-
Ministers and 17 Government Officials and
also directed to make enquiry of the case
through Vigilance Establishment. Pursuant
to the aforesaid direction, F.I.R. was lodged
at Police Station Gomti Nagar, District
Lucknow on 01.01.2014, which was
registered as Case Crime No. 1 of 2014,
under Sections 406/120B 1.P.C. and under
Section 13 (1) (d) read with Section 13 (2)
of the Prevention of Corruption Act, 1988,
against 19 persons i.e. two Ex-Ministers of
the State and 17 Government officials.

20. During the course of investigation
in the aforesaid case, the Vigilance
Department found the involvement of the
petitioner in the aforesaid case and,
therefore, entire material was placed by the
Investigating Officer before the appointing
authority to grant the sanction order.
Thereafter, the sanction order dated
16.12.2019 was issued by the Managing
Director, Uttar Pradesh Rajkiya Nirman
Nigam Ltd., Lucknow.

21.  As the sanction order dated
16.12.2019 clearly reveals that all the
materials collected by the Investigating
Officer were placed before the Sanctioning
Authority and after going through the entire
material, sanction order was passed, who also
recorded his satisfaction.

22. It is also evident from the record
that the aforesaid sanction order dated
16.12.2019 is not challenged by the petitioner
and he has only challenged the
communication  letter to the State
Government dated 31.08.2019.

23.  As the petitioner prayed for
quashing of the report of the Lokaykta and
also prayed that respondents may also be

restrained not to further proceed in the matter
on the basis of the enquiry report of the
Lokaykta, it is relevant to mention here that
on the basis of the report of the Lokayukta,
the State Government had decided to lodge
the F.ILR. and the F.I.LR. was lodged on
01.01.2014 and after investigation, sanction
order has already been granted. In such
circumstances, the plea of the petitioner to
quash the report of Lokayukta and restrain
the respondents not to proceed any further in
the matter on the basis of report of Lokayukta
is not substantiated and, therefore, it is
rejected.

24. The much emphasis has been laid
by the learned counsel for the petitioner upon
the decision of a Co-ordinate Bench of this
Court dated 18.06.2020, parity of which has
been granted by another Co-ordinate Bench
of this Court vide order dated 8.12.2020 and
prayed that the benefit of the aforesaid orders
may also be granted to the petitioner of the
instant writ petitioner.

25. From perusal of the order dated
18.06.2020, it reflects that the Co-ordinate
Bench of this Court has though dealt with
the purpose and object of sanction as also
the stage at which its validity can be
challenged during trial but on one hand, the
Co-ordinate Bench of this Court had not
entered into the question of validity of
sanction and on the other disposed of the
writ petition by giving protection to the
writ petitioner to the effect that till the
decision is taken by the competent
court/court of Magistrate in regard to the
sanction of prosecution against the
petitioner that whether the same is valid or
not, no coercive measures shall be taken
against him.

26. In the instant case, the petitioner
has challenged the order by which sanction
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has been granted for his prosecution under
Sections 406/120B I.P.C. and under
Section 13 (1) (d) read with Section 13 (2)
of the Prevention of Corruption Act, 1988
as contemplated by Section 197 Cr.P.C.

27. The question which requires
consideration is on what grounds an order
granting sanction can be challenged at the
very initial stage before the parties had any
opportunity to lead evidence in support of
their case.

28. Sub-section (1) of Section 197
Cr.P.C. shows that sanction for prosecution
is required where any person who is or was
a judge or Magistrate or a public servant
not removable from his office save by or
with the sanction of the Central
Government or State Government is
accused of any offence alleged to have
been committed by him while acting or
purporting to act in the discharge of official
duties, no Court shall take cognizance of
such offence, except with the previous
sanction of the appropriate Government.

29. Article 311 of the Constitution of
India lays down that no person who is a
member of a civil service of the Union or
State or hold a civil post under the Union or
State shall be removed by an authority
subordinate to that by which he was
appointed. It, therefore, follows that
protection of sub-section (1) of Section 197
of Cr.P.C. is available only to such public
servants whose appointing authority is the
Central Government or the State
Government and not to every public
servant.

30. The legislation has given great
importance to sanction will be evident from
the Scheme of Code of Criminal Procedure.
Section 216 of the Code of Criminal

Procedure gives power to the Court to alter
or add to any charge at any time before
judgment is pronounced but Sub-section (5)
thereof provides that if the offence stated in
the altered or added charge is one for the
prosecution of which previous sanction is
necessary, the case shall not be proceeded
with until such sanction is obtained, unless
sanction has been already obtained for a
prosecution on the same facts as those on
which the altered or added charge is
founded. This was emphasised by the Privy
Council in the leading case of Gokulchand
Dwarka Das Morarka Vs. The King :
AIR 1948 PC 82, where in para 9, it was
observed as follows at page 85 :

RPN The  sanction to
prosecute is an important matter; it
constitutes a condition precedent to the
institution of the prosecution and the
Government have an absolute discretion to
grant or withhold their sanction. They are
not, as the High Court seem to have
though, concerned merely to see that the
evidence discloses a prima facie case
against the person sought to be
prosecuted."

31. In para-10 of the aforesaid
judgment, following observation has been
made by the Privy Council :

"10. Mr. Megaw for the
respondent has suggested that this view of
the law would involve in every case that the
Court would be bound to see that the case
proved corresponded exactly with the case
for which sanction had been given. But this
is not so. The giving of sanction confers
jurisdiction on the Court to try the case and
the Judge or Magistrate having jurisdiction
must try the case in the ordinary way under
the Code of Criminal Procedure. The
charge need not follow the exact terms of
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the sanction, though it must not relate to an
offence essentially different, from that to
which the sanction relates."

32. The aforesaid case i.e.
Gokulchand Dwarka Das Morarka Vs. The
King (supra) was considered by the
Hon'ble Supreme Court in Madan Mohan
Vs. State of U.P. : AIR 1954 SC 637 :
(1954 Crl. LJ 1656) and Som Nath vs.
Union of India : (1971) 2 SCC 387 : AIR
1971 SC 1910 : 1971 Crl. LJ 1422.

33. Clauses (a) and (b) of sub-section
(1) of Section 197 Cr.P.C. show that the
sanction in the case of a person who is or
was employed at the time of commission of
the alleged offence in connection with the
affairs of the Union of India has to be
granted by the Central Government, and, in
the case of a person who is or was
employed at the time of commission of the
alleged offence in connection with the
affairs of a State, by the State Government,
as the case may be. If the sanction is not
accorded by the competent authority of the
Central Government or the State
Government, as the case may be, the order
of sanction would be invalid. It, therefore,
follows that an order of sanction can be
assailed on the ground that the same had
been granted by a person who did not have
the authority to grant sanction as
contemplated by Section 197 Cr.P.C.

34. What would constitute a valid
sanction, was examined by the Privy
Council in Gokul Chand Dwarka Das
Morarka Vs. The King (Supra) with
reference to Clause 23 of Cotton Cloth
and Yarn Control Order, 1943, which
required that no prosecution for the
contravention of any of the provision of
the control order shall be instituted
without the previous sanction of the

Provincial Government and it was held as
follows :

"A sanction which names the
person to be prosecuted and specifies the
provision of the Order which he is
alleged to have contravented is not a
sufficient compliance of Cl. 23. In order
to comply the provisions of Cl. 23, it must
be proved that the sanction was given in
respect of the facts constituting the
offence charged. It plainly desirable that
the fact should be referred to on the face
of the sanction, but this is not essential
since Cl. 23 does not re-charged are not
shown on the face of the sanction, the
prosecution must prove by extraneous
evidence that those facts were placed
before the sanctioning authority."

35. Section 6 (1) of the Prevention
of Corruption Act, 1947 provided that no
Court shall cognizance of an offence
alleged to have been committed by the
public servant, except with the previous
sanction of the authority specified in the
sub-section. What would constitute a
valid sanction with reference to the
aforesaid provision, was examined in
Madan Mohan Vs. State of Uttar
Pradesh : AIR 1954 SC 637 and the
Apex Court after relying upon the dictum
of the Privy Council in Gokulchand
Dwarka Das Morarka Vs. The King
(supra) held as under :

"The burden of proving that the
requisite sanction has been obtained rests
on the prosecution and such burden
includes proof that the Sanctioning
authority had given the sanction in
reference to the facts on which the
proposed prosecution was to be based; and
these facts may appear on the face of the
sanction or may be proved by extraneous
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evidence. Where the facts constituting the
offence do not appear on the face of the
letter sanctioning prosecution, it is
incumbent upon the prosecution to prove
by other evidence that the material facts
constituting the offence were placed before
the sanctioning authority. Where this is not
done, the sanction must be held to be
defective and an invalid sanction cannot
confer jurisdiction upon the Court to try the
case."

36. Similar view was taken by the
Apex Court in Maj. Som Nath Vs. Union
of India : 1971 (2) SCC 387.

37. In P.C. Joshi Vs. State of U.P. :
AIR 1961 SC 387, the Apex Court while
examining the same question as to what
would constitute a valid sanction held as
follows in paragraph-4 of the reports :

"Mere production of a document,
which sets out the names of the persons to be
prosecuted and the provisions of the statute
alleged to be contravented, and purporting to
bear the signature of an officer competent to
grant the sanction where such sanction is a
condition precedent to the exercise of
jurisdiction does not invest the Court with
jurisdiction to try the offence. If the facts
which constitute the charge do not appear on
the face of the sanction, it must be established
by extraneous evidence that those facts were
placed before the authority competent to
grant the sanction and that the authority
applied his mind to those facts before giving
sanction."”

38. It is, therefore, well settled that in
order to constitute a valid sanction, it must be
established that the case was given in respect
of the facts constituting the offence with
which the accused is proposed to be charged.
The facts may be stated in the order granting

sanction or may be proved by extraneous
evidence. If the facts do not appear on the
face of the sanction, the prosecution must
prove it by other evidence that the material
facts constituting the offence were placed
before the sanctioning authority and he had
granted the same after consideration of the
said facts. It follows as a corollary that where
the facts constituting the offence do not
appear on the face of the sanction, it will be
open for the prosecution to lead evidence that
the material facts were place before the
sanctioning authority before grant of
sanction, and the occasion for leading the
evidence can arise only during the course of
trial.

39. The aforesaid discussion shows
that an order of sanction can be assailed
only on two grounds viz. (1) it has been
granted by an authority who was not
competent to do so; and (2) it has not been
given in respect of the facts constituting the
offence charged. However, if the challenge
to sanction is based upon the ground that
the facts constituting the offence do not
apepar on the face of the sanction, then,
such a plea cannot be entertained at the
initial stage before the trial has
commenced, as the prosecution can have no
opportunity to lead evidence in order to
show that the sanction had been granted
after consideration of relevant material.
Therefore, such a plea cannot be
entertained and examined in any
proceedings including a writ petition under
Article 226 of the Constitution of India
before commencement of the trial. It is
only after the trial has concluded and the
prosecution has been given the opportunity
to lead evidence that the validity of the
sanction can be examined on this ground.

40. In the writ petition, the entire
effort of the petitioner has been to show
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that he has not misappropriated the funds.
These are all questions which go to the
merits of the case, namely, whether the
charge against the petitioner that he
misappropriated the public finds is
established or not. These are matters to be
seen in the trial after the prosecution and
the accused had the opportunity to lead
evidence in support of their case. An order
of sanction cannot be assailed or tested on
the ground that the evidence does not
established the charge. This is the function
of the Court trying the case and not the
sanctioning authority. The sanctioning
authority has merely to see whether the
facts alleged against the accused constitute
an offence and whether he should be tried
by a competent Court for the said offence.

41. In order of sanction, it is recited
that the authority had carefully examined
all the papers and had, thereafter, come to
the conclusion that the petitioner should be
prosecuted for the offence committed by
him before a competent Court.

42. It is settled law that grant of
sanction is an administrative act. The
purpose is to protect the public servant
from harassment by frivolous or vexatious
prosecution and not to shield the corrupt.
The question of giving opportunity to the
public servant at that stage does not arise.
Further the sanctioning authority has only
to see whether the facts would prima facie
constitute the offence on the basis of
relevant material collected during the
course of investigation and placed before it,
which warrants trial of public servant for
which requisite sanction is required.

43. As stated hereinabove, the
impugned order is a communication letter
to the State Government and actual order
of prosecution dated 16.12.2019 has not

been challenged by the petitioner though
a copy of the same has been enclosed as
Annexure No. CA-1 to the counter
affidavit filed by the State, which we
have also perused and have taken into
consideration. Even otherwise, on perusal
of the entire material on record, we are of
the view that at this juncture, the sanction
order is a valid one. Moreso, there is
neither any pleading nor any ground in
the writ petition that the Managing
Director, U.P. Rajkiya Nirman Nigam
Ltd., Lucknow, who has passed the order
of sanction, was not legally competent to
grant sanction and, therefore, the order of
sanction cannot be assailed on the ground
of competency of sanctioning authority.

44. During the course of arguments,
learned AGA has informed that the
prosecuting agency has already collected
credible and incriminating evidence
against the  petitioner too. The
investigation of the case has already been
concluded. The draft final report had
already been approved by the State
Government on 15th July, 2019 and,
therefore, only the charge-sheet is to be
filed before the competent Court but due
to pendency of the present writ petition,
charge-sheet could not be filed before the
competent Court.

45. Considering the aforesaid facts
and circumstances of the case, we are not
satisfied with the plea of the petitioner that
the petitioner is also entitled to get the
interim protection as has been given by the
Co-ordinate Bench of this Court vide
orders dated 18.06.2020 (supra) and
8.12.2020 (supra). Moreover, the Co-
ordinate Bench has also observed the
sanction order to be valid vide order dated
18.06.2020 passed in Misc. Bench No. 792
of 2020 : Ajay Kumar & another Vs. State
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of U.P. (Supra), which is reproduced as
under :-

"The submission made by learned
counsel for the petitioner is that the
impugned sanctioned order has been passed
by the competent authority without
application his mind, rather under the
pressure of the higher authority, the same is
illegal and arbitrary in nature. The validity
of the sanction order is perfectly valid as
per_law laid down by Hon'ble the Apex
Court _in__the case of Mansukhlal
Vitthaldas (Supra) in which it has been
observed that '"Sanction lifts the bar for
prosecution. The grant of sanction is not
an idle formality or an acrimonious
exercise but a solemn and sacrosanct act
which affords protection to the government
servants against frivolous prosecution.
Sanction is a weapon to ensure
discouragement of frivolous and vexatious
prosecutions and is a safeguard for
innocent but not a shield for the guilty as
the validity of sanction depends on the
applicability of mind by the sanctioning
authority to the facts of the case and also
the material and evidence collected during
investigation. Sanctioning authority has to
apply its own independent mind for
generation of genuine satisfaction whether
prosecution has to be sanctioned or not."

46. For the aforesaid reasons, there is
no merit in the writ petition, which is,
accordingly, dismissed.

47. It is needless to say that the
petitioner is at liberty to seek remedy under
Section 438/439 Cr.P.C., as the case may
be, if so advised.
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THE HON’BLE DEVENDRA KUMAR
UPADHYAYA, J.
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Moksh Innovations Inc. ...Petitioner
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Counsel for the Petitioner:
Desh Mitra Anand, Ashish Bhatt, Rajendra
Kumar

Counsel for the Respondents:

CS.C., Brijesh Kumar Tiwari, Gaurav
Dhama, Naresh Chandra Mehrotra, R.P.
Singh

(A) Constitution of India, 1950 - Article
226 - Rejection of technical bid - in
regard to allotment of contract the action
of the Government or its instrumentality
are subject to judicial review - a tender
submitted in response to a NIT(Notice
Inviting Tender) is only an offer which the
Government or its instrumentality are
under no obligation to accept - a party
having participated in the tender knowing
that it was unsuccessful ordinarily, cannot
be permitted to challenge the conditions
of tender, as such afterthought action on
the part of the unsuccessful bidder is
impermissible to be entertained by the
Courts - a tenderer having accepted the
tender conditions and submitted the
tender does not have locus to challenge
the conditions of tender for the reason
that in such a situation any party
aggrieved by the conditions of tender
ought to have challenged the NIT before
submitting its tender pursuant to such
notice.(Para -10)

Proceedings instituted by the petitioner-firm - to
judicially scrutinize the action on the part of the
respondent-corporation - in rejecting the
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technical bid offered by it - after having failed in
its bid to get the contract for the work of Supply
and Installation of Way Finding and Traffic
Enforcement Solution. (Para -1)

HELD: - A person who participated in the
tender process cannot be permitted to challenge
the tender condition for the reason that if any
such condition in the views of the tenderer
suffers from any vice, the same must be raised
at the first instance and unsuccessful tenderer
cannot raise a ground that tender condition was
in any manner unlawful so as to vitiate the
decision. In this view of the matter, the
petitioner-firm has completely failed in its
attempt to challenge the decision rejecting its
technical bid on the ground that the petitioner-
firm was not registered with the Corporation.
The grounds taken by the petitioner-firm
assailing the reasons (B), (C) and (D) given by
the respondent-corporation-firm not accepting
the technical bid also fail. (Para -13,15)

Writ Petition dismissed. (E-6)
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