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(2022)04ILR A7
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 03.03.2022

BEFORE

THE HON’BLE SUNEET KUMAR, J.
THE HON’BLE VIKRAM D CHAUHAN, J.

Jail Appeal No. 55 of 2019
Sanjay ...Appellant
Versus

State ...Opposite Party

Counsel for the Appellant:
From Jail, Sri Ashok Kumar Tripathi (AC),
Sri Sunil Singh, Sri Vivek Singh

Counsel for the Opposite Party:
A.G.A.

Criminal Law- Indian Evidence Act, 1872-
Section 27 - Recovery of alleged danda
employed by the accused after two
months of the incident from an open
field- What is important is discovery of
the material object at the disclosure of
the accused but such disclosure alone
would not automatically lead to the
conclusion that the offence was also
committed by the accused. In fact,
thereafter, burden lies on the prosecution
to establish a close link between
discovery of the material objects and its
use in the commission of the offence.
What is admissible under Section 27 of
the Act is the information leading to
discovery and not any opinion formed on
it by the prosecution.

Mere discovery of the alleged weapon of
assault, pursuant to disclosure of the same by
the accused, is in itself not sufficient to bring
home the charge against the accused. The
burden lies on the prosecution to establish that
the recovered article was employed in the
commission of the offence. (Para 23)

Criminal Appeal allowed. (E-3)

Judgements/ Case law relied upon:-

1. Augustine Saldanha Vs St. of Kar. ( 2003) 10
SCC 472

2. Surinder Kumar Vs U.T, Chandi.( 1989) 2 SCC
217

3. Mustkeem @ Sirajudeen Vs St. Of Raj. 2011
(11) scCc 724

(Delivered by Hon’ble Suneet Kumar, J.)

1. Heard Sri Sunil Singh and Sri
Vivek Singh, learned counsels for the
appellants and Sri Vikas Goswami, learned
counsel appearing for the State and perused
the lower court record with the assistance
of the respective counsels.

2. The instant appeal has been filed
against the judgment and order dated 3
January 2018 passed by the Additional
Sessions Judge, Court No. 4, Kanpur
Dehat, whereby, appellant has been
convicted under Section 302 IPC and
sentenced to life imprisonment with fine of
Rs.20,000/-. On default of deposition of
fine, appellant shall serve additional six
months rigorous imprisonment.

3. The incident is of 6.3.2016, at
about 9:00 p.m. and F.I.LR. came to be
lodged after the death of the deceased on
10.3.2016, at about 12:30 p.m. The
informant/complainant (P.W.-1) is the
brother of the deceased. It is alleged that
his younger brother Ajay (deceased), aged
about 20 years, on the day of terhavi
ceremony, on 5.3.2016 all brothers had
assembled for the ceremony. His elder
brother Sanjay with the intention to kill the
deceased assaulted him with danda in front
of the house at the municipal tap; deceased
incurred severe head injury on the head,
face and back; deceased was carried to the
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hospital at 2:00 a.m.; on 10.3.2016 he
succumbed to the injuries. Scribe of the
report is Rohit Singh who was not
examined by the prosecution. The post-
mortem on the body of the deceased was
conducted on 10.3.2016 at 4:15 p.m. The
following anti-mortem injuries on the dead
body of the deceased are noted:

External examination—

Deceased was of average built,
his height at 160 cm. Dried blood was
present inside left ear. Rigor mortis was
present in the upper and lower part of the
body.

External Injuries—

1. 4 cm stitched wound going
through left ear bone towards posterior part
of the head, bone on the back part was
found to be fractured when stitch was
opened. Temporal bone on the back of the
nose was found to be fractured.

2. Abrasion measuring 2 cm X 1
cm at a distance of 2 cm from the right eye

3. Abrasion measuring 7 cm X 3
cm present towards left part of the back
along with swelling.

4. Abrasion measuring 2 cm x 2
cm on the front part of left leg one cm
below the knee.

Internal Examination—

swelling  present in  brain
membrane, brain was lacerated and clotted
blood was present, 16/16 teeth present,
mouth, tongue, internal part of the neck,
larynx, thyroid cartilage were normal. Wind
pipe was having a hole for inserting tube.
Ribs and food pipe were normal, lung
membranes and lungs were congested.
Right part of the heart was filled with
blood, left part was empty, big blood
vessels were normal, 100 grams of liquid
food was present in the stomach, digested
food was present in small intestine along
with gases, gases and faecal material was

present in the large intestine. Liver was
congested, gall bladder was semi filled,
spleen, pancreas and both lungs were
congested, urinary bladder was empty.
Reproductive organs were normal.

Opinion—

The death occurred due injuries
on the head, approximately one day ago.

The ante mortem injuries are
possible by a hard and blunt object. Post
mortem commenced at around 4.15 in the
afternoon and ended at 4.45.

4. The panchayatnama was conducted
on the body of the deceased on 10.3.2016
at 12:30 p.m. As per panch witnesses, elder
brother (accused) of the deceased caused
injury with danda. After investigation,
charge sheet came to be submitted. The
accused was summoned under Section 302
IPC to stand trial.

5. The prosecution examined in all six
witnesses, Vinod Kumar (PW-1) brother of
the deceased, Smt. Shanti Devi (PW-2)
mother of the deceased, Head Moharrir
Dhruv Chandra (PW-3), Dr. Avadhesh
Kumar (PW-4), S.I. Anoop Kumar Dubey
(PW-5) and S.H.O. Ravindra Kumar Tiwari
(PW-6). PW-1 and PW-2 are the witnesses
of fact and rest of the witnesses i.e. PW- 3
to PW- 6 are formal witnesses.

6. The following documents were
exhibited:

1. FLR. 10.03.16 Ex. Ka. 2
2. Written Report 10.03.16 Ex. Ka. 1
3. General Diary Ex. Ka. 3
4. Recovery Memo of | 10.03.16 Ex. Ka. 5
Blood Stained &
Plain Earth
5. P.M. Report 10.03.16 Ex. Ka. 4
6. Panchayatnama 10.03.16 Ex. Ka. 6
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7. Final Form/Report | 04.06.16 Ex. Ka. 13
8. Site Plan with Index | 10.03.16 Ex. Ka. 4
9. Site Plan with Index | 10.05.16 Ex. Ka. 12

7. The accused on being confronted
with the prosecution evidence, in his
statement under Section 313 Cr.P.C., denied
the charge; he further stated that he has
been falsely implicated as he had earlier
lodged FIR against the accused for having
caused injury to his wife. He demanded
trial.

8. The informant/complainant (PW-1)
in examination-in-chief stated that on
5.3.2016, on the terhavi ceremony of his
father he had come from Delhi; he is
employed in a company at Delhi; accused
is his younger brother and rickshaw puller;
deceased, the youngest brother, also had
come from Delhi. On 6.3.2016 at about
9:00 p.m., deceased Ajay had gone to the
municipal tap to fetch water; at that
moment, accused came on the spot with
danda, with an intention to Kkill the
deceased, consequently, caused several
assault on the deceased. He further stated
that wife of the accused had died two years
back, accused suspected that she
succumbed to burn injuries due to the
deceased. After 10 months of the incident
accused had lodged FIR against the
deceased. This is the reason that accused
was inimical towards the deceased. He
further stated that the injured was carried to
the hospital where he succumbed to the
injuries at about 2:00 a.m. Thereafter, a
report was lodged, scribed by Rohit Singh.

9. In cross-examination, PW-1 stated
that he along with two other brothers had
come to the village to attend terhavi
ceremony of his father. There was no
dispute amongst the brothers on the day of

the ceremony. He further stated that the
incident is of 7.3.2016 at about 9:00 p.m.
The municipal tap is at 40 steps from the
house; it was a dark night and there was no
electricity; deceased had gone to fetch
water from the municipal tap. He (PW-1)
was at his house. He further stated in his
cross that on reaching the spot, 30-40
people were present; there was some
dispute going on between the deceased and
the accused; he further stated that he
reached the spot after the on going dispute
and saw that his brother Ajay (deceased)
lying unconscious. PW-1 placed his
unconscious brother on his lap. On specific
query, he stated that he had not seen as to
whether the accused was present at the spot
or not. He further stated that he had not
seen accused of having caused injury with
danda upon the deceased. Thereafter, he
stated that he carried the injured to
Akbarpur govt. hospital where he stayed
for an hour, thereafter, injured was carried
to a hospital at Kanpur on reference. He
further stated that scribe of the report,
Rohit Singh had not read out the report to
him; PW-1 stated that he merely put his
signature on the report. He further stated
that the police officials had not recorded his
statement and if it has been recorded then
he is not aware. On a suggestion he stated
that he signed the report on the asking of
Rohit Singh; while writing the report he
was not in a stable mental state.

10. In nutshell, the statement and
cross-examination of PW-1 reflects:

i) the alleged incident occurred at
the municipal tap;

ii) PW-1 reached the site of the
incident post occurrence;

iii) accused was not present;

iv) it is a dark night, no
electricity;
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v) 30-40 residents of the locality
present;

vi) PW-1 states the probable
motive.

11. PW-2, Shanti Devi, mother of the
deceased stated that she has four sons, three
of them work at Delhi; on 5.3.2016 her
family assembled for terhavi ceremony of
her husband; on 6.3.2016, younger son
Ajay (deceased) while fetching water form
municipal tap, accused and the deceased
entered into an altercation; deceased fell
down on the brick road and incurred injury.
She further stated that wife of the accused
died two years earlier suffering burn injury;
accused suspected the deceased and had
grudge against him; it is for this reason that
on the night of 6.3.2016, at about 9:00
p.m., accused inflicted injury with danda;
she then stated that deceased succumbed to
the injury due to falling on the brick road.
She further stated that police officials has
not recorded any statement of hers.

12. In cross examination, PW-2 stated
that she is an illiterate lady; she resides in a
thatched hut separately from the house of
her sons which is 10 houses away, outside
the village. At the time of incident she was
at her hut; some unknown person informed
her that some altercation took place
between her sons; she further stated that
around 10:00 p.m. she reached the spot,
deceased was not present; none of her sons
were present. She further stated that she
had not seen the accused and deceased
indulging in maarpeet. On query by the
court, she stated that her deceased son
received several injury on the right side by
falling on the ground. However, she had not
seen him falling. On information form
others she reached the spot and found her
son lying on the ground. Her sons Vinod
and Pramod had taken the injured son to

the hospital; she further stated accused had
not gone to the hospital as he had
committed the offence.

13. The statement and cross-
examination of PW-2 shows:
i) statement of PW-2 is on

hearsay information;

ii) she reached the spot after the
incident;

iii) she did not find any of her
sons;

iv) the cause of death of her son
is by falling on the brick road;

V) she states the probable motive.

14. Dr. Avadhesh Kumar (PW-4),
conducted the post-mortem on the body of
the deceased. The injuries found on the
body of the deceased has already been
noted earlier. In cross-examination, PW-4
stated that ante-mortem injuries was
received by the deceased one day earlier,
possibly caused by hard and blunt object. It
is noted in the impugned judgment that the
defence counsel did not appear to examine
the witness, nor seek adjournment.
Accordingly, examination of PW-4 was
closed.

15. The Trial Court upon considering
the statement of prosecution witnesses and
documentary  material convicted the
accused under Section 302 IPC.

16. It is submitted by learned counsel
for the appellant that the ingredients of the
offence under Section 302 IPC is not made
out taking the prosecution evidence on face
value; motive set up by the prosecution is
that death of the wife of the accused that
occurred two years prior to the incident and
accused suspected deceased for the death of
his wife. As per prosecution case, it is
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proved that the incident took place while
fetching water form municipal tap at a
public place; it could be a case of sudden
quarrel; the intention to cause injury to kill
deceased is not borne out from the
prosecution evidence taken on face value. It
is further submitted that neither PW-1 nor
PW-2 were present on the spot at the time
of incident; they clearly stated that they had
not found the accused present on reaching
the spot; PW-1 categorically stated that he
had not seen the accused causing injury
with danda upon the deceased. PW-1 and
PW-2 reached the spot post occurrence of
the incident. In this backdrop it is urged
that even taking a case that the accused had
caused injury by hard and blunt object,
finding could not travel beyond Section-
304 Part-11 IPC. It is further urged that the
finding returned by the trial court is per-se
perverse, the presence of the accused on the
spot at the time of the incident is not
proved; the fatal injury on the head of the
deceased could have been caused by falling
on the brick road as testified by PW-2.

17. In rebuttal, learned A.G.A.
submits that conviction of the accused has
been proved by the prosecution beyond
reasonable doubt; witnesses of fact deposed
that the accused had caused injury with
danda at the municipal tap; motive had
been clearly spelled out; conviction is
based on statement of occular witness
which is duly corroborated by medical
expert opinion.

18. We have given our thoughtful
consideration to the rival contentions and
have carefully gone through the record with
the assistance of learned counsel for the
parties. On careful reading of the testimony
of prosecution witnesses of fact, it is
evident that in examination-in-chief one of
the witness (PW-1) stated that injury was

caused by the accused with "danda'. The
other witness (PW-2) stated that the injury
was caused by falling on the brick road.
The motive assigned is that accused
suspected the deceased being the cause for
the death of his wife. In cross-examination
both witnesses admitted of having reached
the spot of the incident after the injury was
caused to the deceased; PW-1 found the
deceased lying unconscious. He further
stated that 30/40 persons of the locality had
assembled on the spot but accused was not
seen on the spot. In other words, PW-1 had
not seen the incident, nor the accused of
having caused injury, nor, was he present
on the spot. PW-2, mother of the deceased,
stated that she lives separately outside the
village in a thatched hut. Some unknown
person informed her of the incident,
followed by a quarrel between the brothers.
She stated in cross-examination that on
reaching the spot neither the deceased nor
the accused was present on the spot; she
reached after an hour of the incident. She,
however, stated that injury was caused as
the deceased fell down on the ground and
his head hit the brick road. It is a dark night
and no electricity. No independent witness
was examined.

19. Learned counsel for the appellant
has placed reliance on the decision
rendered in Augustine Saldanha Vs. State
of Karnatakal, wherein, it has been held:

"In the scheme of the IPC
culpable homicide is genus and 'murder" its
specie. All 'murder' is 'culpable homicide'
but not vice-versa. Speaking generally,
‘culpable  homicide'’  sans  'special
characteristics of murder is culpable
homicide not amounting to murder'. For the
purpose of fixing punishment,
proportionate to the gravity of the generic
offence, the IPC practically recognizes
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three degrees of culpable homicide. The
first is, what may be called, 'culpable
homicide of the first degree'. This is the
greatest form of culpable homicide, which
is defined in Section 300 as 'murder’. The
second may be termed as ‘culpable
homicide of the second degree'. This is
punishable under the first part of Section
304. Then, there is 'culpable homicide of
the third degree'. This is the lowest type of
culpable homicide and the punishment
provided for it is, also the lowest among the
punishments provided for the three grades.
Culpable homicide of this degree is
punishable under the second part of Section
304."

20. In Surinder Kumar Vs. Union
Territory2, it has been held that:

"To invoke Exception 4 to
Section 300 I.P.C. four requirements must
be satisfied, namely (i) it was a sudden
fight; (ii) there was no premeditation; (iii)
the act was done in a heat of passion, and

(iv) the assailant had not taken
any undue advantage or acted in a cruel
manner. The cause of the quarrel is not
relevant nor is it relevant who offered the
provocation or started the assault. The
number of wounds caused during the
occurrence is not a decisive factor but what
is important is that the occurrence must
have been sudden and unpremeditated and
the offender must have acted in a fit of
anger. Where, on a sudden quarrel, a person
in the heat of the moment picks up a
weapon which is handy and causes injuries,
one of which proves fatal, he would be
entitled to the benefit of this Exception
provided he has not acted cruelly."

21. Admittedly, as per prosecution
case, injured/deceased was carried to
government hospital at Akabarpur, PW-1

along with injured stayed for one hour and
on reference by the government hospital,
injured was carried to the hospital at
Kanpur. Prosecution has not produced the
examination report of the injured so as to
prove whether injury caused upon the
deceased was by a blunt object or sharp
weapon or by any other weapon. As per
post-mortem report conducted after four
days of the incident, stitched wounds were
found on the body and the report is based
on examining the external and internal
injury after opening the stitched wounds. In
the circumstances, it is urged that opinion
of the medical expert that injury possibly
could have been caused by hard and blunt
object cannot be taken as a definite
opinion. Injury could have been caused
either by a sharp weapon or by falling on
the bricks as per testimony of PW-2.

22.  Further, it is urged that the
recovery of alleged danda employed by the
accused was recovered on 10.05.2016 i.e.
after two months of the incident from an
open field. In the circumstances, it is urged
that danda being very common in a village,
therefore, it cannot be said that the
recovered danda from an open place, after
two months, was employed in commission
of the offence. Further, even taking the
prosecution evidence on face value, the
ingredients of the offence under Section
302 I.P.C. is not made out. It could be a
case of sudden quarrel at the municipal tap,
but that is not the prosecution case. Further,
as per testimony of the prosecution
witnesses, there was no electricity and it
was a dark night; the prosecution witnesses
admittedly were not present at the site.
None of the residents of the locality (about
30-40 person) who had gathered at the
place of incident, was examined to
corroborate the prosecution case. The
finding reached by the trial court is not
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sustainable in the backdrop of the
prosecution evidence. We, therefore, find
that the prosecution has utterly failed to
prove the case beyond reasonable doubt.

23. With regard to Section 27 of the
Act, what is important is discovery of the
material object at the disclosure of the
accused but such disclosure alone would
not automatically lead to the conclusion
that the offence was also committed by the
accused. In fact, thereafter, burden lies on
the prosecution to establish a close link
between discovery of the material objects
and its use in the commission of the
offence. What is admissible under Section
27 of the Act is the information leading to
discovery and not any opinion formed on it
by the prosecution. (Refer: Mustkeem @
Sirajudeen vs State Of Rajasthan3)

24. Suspicion, however, strong is not
sufficient to be taken as proved. The
conviction and death sentence imposed on
the accused is totally unsustainable in law,
therefore, appeal is liable to be allowed and
the impugned judgment and order of
conviction and sentence is liable to be set
aside.

25. That apart, in the case of
circumstantial evidence, two views are
possible on the case of record, one pointing
to the guilt of the accused and the other his
innocence. The accused is indeed entitled
to have the benefit of one which is
favourable to him. All the judicially laid
parameters, defining the quality and
content of the circumstantial evidence,
bring home the guilt of the accused on a
criminal charge, we find no difficulty to
hold that the prosecution, in the case in
hand, has failed to meet the same.
(Refer:Devi Lal vs The State Of
Rajasthan4)

26. The jail appeal is allowed. The
impugned judgment and order of
conviction and sentence is set aside. The
appellant Sanjay is directed to be released
forthwith, if not required in any other
offence.

27. The appellant on being released
the mandate of Section 437-A Cr.P.C. to be
complied.

28. Let the lower court record be sent
back to court below forthwith along with a
copy of this judgment, for ascertaining
necessary compliance.

(2022)04ILR A13
APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 07.04.2022

BEFORE

THE HON’BLE SUNEET KUMAR, J.
THE HON’BLE DINESH PATHAK, J.

Jail Appeal No. 116 of 2019
Chatthoo Chero ...Appellant
Versus

State of U.P. ...Opposite Party

Counsel for the Appellant:
From Jail, Sri Mohit Behari Mathur (A.C.)

Counsel for the Opposite Party:
A.G.A.

Criminal Law - Indian Evidence Act, 1872-
Sections 102 & 106 — Code of Criminal
Procedure, 1973- Section 313- The burden
not being discharged by the accused and
no explanation given by him in Section
313 Cr.P.C. St.ment is concerned, it is trite
law that only after the prosecution
discharges its burden of proving the case
beyond reasonable doubt, the burden
would shift on the accused. The fact that a
defence may not have been taken by an
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accused under Section 313 Cr.P.C. again
cannot absolve the prosecution from
proving its case beyond all reasonable
doubt. If there are materials which the
prosecution is unable to answer, the
weakness in the defence taken cannot
become the strength of the prosecution to
claim that in the circumstances it was not
required to prove anything.

The burden of proving a fact said to be
especially within the knowledge of the accused
shifts upon him only after the prosecution has
discharged its initial burden of proving its case
beyond any reasonable doubt and merely
because the accused has failed to give any
credible explanation in his St.ment u/s 313 Cr.Pc
would not absolve the prosecution from its
burden to prove its case.

Evidence Law - Indian Evidence Act, 1872
- Sections 106 & 26 - The homicidal death
of the deceased had taken place in the
room in which the appellant, admittedly,
as per the testimony of the witnesses of
fact, was not present at the time of
occurrence. The appellant came to be
convicted on his confessional St.ment and
the recovery of the assault weapon on his
pointing out. The confessional St.ment will
not be read against the appellant and the
conviction would not rest on the recovery
of the assault weapon alone in the
backdrop of the St.ment of the witnesses
and the cite plan showing that the room of
the deceased was accessible to one and
all, including, strangers. The door of the
room was open being summer month.
Grown up children i.e. sons and daughters
were also present; the witnesses of fact
and independent witnesses have not been
able to prove that the relation between
the appellant and his wife was strained.

Where it is not proved that it was only the
accused who was present inside the home at
the time of commission of the alleged offence,
then the accused cannot be convicted on the
basis of his confession recorded before the
police as the same is inadmissible in evidence.

Evidence Law - Indian Evidence Act, 1872-
Section 8- Motive- There is no motive for

commission of the offence. In this
backdrop to shift the burden upon the
appellant under Section-106 of Evidence
Act, on mere suspicion to explain how the
incident happened, prosecution has
primarily shifted the burden of proof upon
the accused to prove his innocence. In a
case based on circumstantial evidence,
motive assumes great significance. It is
not as if motive alone becomes the crucial
link in the case to be established by the
prosecution and in its absence the case of
prosecution must be discarded. But, at the
same time, complete absence of motive
assumes a different complexion and such
absence definitely weighs in favour of the
accused.

Although motive forms an important link in a
case based on circumstantial evidence but
complete absence of motive would be a relevant
fact in favour of the accused.

Evidence Law - Indian Evidence Act, 1872-
Section 27- Conviction only on the basis of
recovery-The conviction of the appellant
rests on recovery of the assault weapon
on his pointing out. The knowledge of the
accused that he has hidden the crime
weapon and recovered it in the presence
of the Investigating Officer (I.0.) and
other witnesses, followed by his
information is not sufficient to link the
appellant with the commission of the
offence without there being a motive and
the link/ connection of the appellant at
the relevant time he being present in or
around the room of the wife- Section 27 of
the Evidence Act, what is important is
discovery of the material object at the
disclosure of the accused but such
disclosure alone would not automatically
lead to the conclusion that the offence
was also committed by the accused. In
fact, thereafter, burden lies on the
prosecution to establish a close link
between discovery of the material objects
and its use in the commission of the
offence. What is admissible under Section
27 is the information leading to discovery
and not any opinion formed on it by the
prosecution. The recovery of the crime
weapon in the facts of the case in hand
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was made after five days, though the
accused is the complainant and was
present throughout the investigation but
the crime weapon has not been linked
with the commission of the offence.

Settled law that only that part of the disclosure
of the accused will be read which distinctly
refers to the subsequent recovery. Where there
is absence of motive and the accused is found
to be absent at the place and time of the
commission of the offence, then merely upon a
part of his disclosure, his conviction would be
illegal. (Para 27, 28, 30, 31, 32, 35, 36, 38, 39,
41, 42, 46)

Criminal Appeal allowed. (E-3)

Judgements/ Case law relied upon:-

1. Sunil Kundu Vs St. of Jharkhand ( 2013) 4
SCC 422

2. Vikramjit Singh Vs St. of Punj. ( 2006) 12 SCC
306

3. Sharad Birdhichand Sarda Vs St. of Mah. (
1984) 4 SCC 116

4. Suresh Chandra Bahri Vs St. of Bihar AIR SC
2420

5. Babu Vs St. of Kerala ( 2010) 9 SCC 189

6. Pulukuri Kotayya Vs Emperor 74 IA 65: A
1947 PC 67

7. K. Chinnaswamy Reddy Vs St. of Andhra
Pradesh & anr. AIR 1962 SC 1788

8. Mustkeem @ Sirajudin Vs St. of Raj. ( 2011)
11 SCC 724

(Delivered by Hon’ble Suneet Kumar, J.)
1. Heard Sri Mohit Behari Mathur,

Amicus Curiae, for the appellant and
learned A.G.A. for the State.

2. The instant appeal has been filed
against the judgment and order dated

22.06.2019 passed by Additional Sessions
Judge, Fast Track Court, Sonbhadra, in
Sessions Trial No. 66 of 2014 (State Versus
Chatthoo Chero) under section 302 I.P.C.,
convicting the appellant.

3. As per prosecution case, the
appellant/complainant lodged F.I.R. being
Case Crime No. 120 of 2014, under section
302 I.P.C. on 30.04.2014, at 10.05 a.m.
alleging that as per usual routine the family
after taking dinner retired to sleep. The
wife of the  complainant/deceased
(Shakuntala Chero), aged about 42 years,
alongwith infant child, aged about three
years, went to sleep at the DHABA behind
the house. The complainant and his other
two sons and two daughters slept in the
DHABA on the opposite side of the house.
In the morning, his son Kamlesh went
behind and saw his mother (deceased) lying
dead on the cot; there was blood all over
and he ran and informed the complainant.

4. 1t is alleged that some unknown
person caused injury on the neck by a sharp
weapon. The incident occurred in the night
of 29/30.04.2014. The panchayatnama was
conducted on the same day commencing
11.10 a.m. The complainant is one of the
witnesses to the Panchayatnama.

5. As per the opinion of the
Panchayatnama witnesses, some unknown
person caused injury on the neck by a
'tangi' (axe). The Station House Officer
(SHO) Ravindra Bhushan  Maurya
alongwith two constables visited the site of
the incident on 04.05.2014, he found the
complainant present. On interrogation, the
appellant/complainant confessed having
committed the offence at about 3.00 a.m. in
the morning of 30.04.2014 by Kulhari (axe)
slaughtering the neck of his wife. The
accused/complainant informed the
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Investigating Officer (1.0.) that he is
prepared to recover the crime weapon
which he had hidden nearby after the
incident. Accordingly, the
accused/appellant was taken into custody at
13.00 hours, the 1.0. and other officials
alongwith independent witnesses followed
the accused who recovered the axe. Post
Mortem on the body of the deceased was
conducted on 01.05.2014 at 3.00 p.m. The
injuries noted are as follows:-

Anti-mortem injury

1. lacerated wound 7 cm x 2 cm
on left neck, depth 9 cm. and 6 cm. below
the left ear; neck bone fracture;

2. urinary bladder empty, uterus
empty; dal and rice 200 gm. was found in
the stomach, body weight 50 kg, aged
about 42 years;

6. Forensic lab report notes that
human blood was found on axe (kulhari),
Kathari (thick Blanket), cord of cot, blouse,
broken piece of glass bangles.

7. The prosecution to prove the charge
in all examined 11 witnesses, 7 witnesses
of fact and rest formal witnesses. The
documentary evidence relied upon by the
prosecution is marked Ex.-Ka-1 to Ex.-Ka-
8.

8. Rajpati (P.W.-1) aged about 22
years, daughter of appellant- accused,
reiterated the F.I.R. version and stated that
the incident is of 29/30.04.2014, she
alongwith her sister (Savita) was sleeping
in a room, in another room her mother
along with her younger brother (Vimlesh)
was sleeping which is on the rear of the
building. Her father (accused) alongwith
her two brothers Santosh and Kamlesh
were sleeping at the Dhaba on the opposite
side of the building. Her brother went to

pick mahua in the morning. P.W.-1 further
stated that she proceeded towards the hilly
area for answering nature's call; after
sometime, her sister and brother returned
and they saw her mother lying on the cot,
and blood on the floor. Some unknown
person had caused injury on the neck with
an axe. In cross-examination, she stated
that she was unaware as to who caused the
injury. She, however, stated that there was
some quarrel with her neighbour Rajnath
Bharti. She further stated that the door of
the house was open being the month of
summer.

9. Savita (P.W.-2) aged about 28
years, daughter of the appellant-accused
stated that the incident had occurred two
years earlier, it was summer month. She
and her brother Kamlesh were sleeping
with their father in open place in front of
the house; her mother (deceased) and
younger brother Vimlesh were sleeping at
the rear portion of the house. Before
sunrise, she and her brother Kamlesh went
on the western side of the house to pick
mahua; on return, she found the neck of her
mother slit and there was blood
everywhere; mother had died. She
expressed her ignorance about the person
who could have caused the injury. She was
declared hostile. In cross-examination by
the prosecution, she stated that some
quarrel took place with Rajnath Bharti @
Raju, their neighbour.

10. Kamlesh (P.W.-3), aged about 15
years, son of appellant-accused, stated that
he has two brothers and two sisters. He
further stated that in the morning, he saw
that his mother was lying dead; blood was
flowing from her neck; the neck was cut;
his father was also present. He further
stated that it transpires that Raju had
committed the offence; Raju is resident of
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the same village; wife of Raju and his
mother used to quarrel and fight; the family
of Raju is involved in the crime. He further
stated that his father has been falsely
implicated and is in jail. In cross
examination, he stated that his family lives
together happily and there was no quarrel
between his mother and father.

11. Santosh Kumar (P.W.-4), son of
Nageshwar Vishwakarma, aged about 21
years an independent witness, stated that he
knew the deceased and the appellant; she
died at her home; he visited them in the
morning and saw the deceased lying on the
cot; neck was cut; on the floor there was
pool of blood; axe was employed in
causing the injury; the appellant was
present at the house; he was not aware as to
who could have caused the injury.

12. Anil Kumar (P.W.-5), independent
witness, on hearing hue and cry, went to the
house of the appellant; the deceased was
lying dead in the house of the appellant;
when he reached Santosh (P.W.-4) was
present along with appellant/accused.

13. Jai Kumar (P.W.-6) stated that the
appellant is his Mama, the deceased his
Mami; on receiving information of the
incident, he went to their house; body of
the deceased was lying; Administration was
present; he further stated that he saw that
the neck of the deceased was cut;
panchayatnama was prepared in his
presence; the appellant was also present.
Sharp weapon was employed in causing
injury.

14. Asha (P.W.-7) wife of Jai Kumar,
stated that the appellant is her Mamiya
Sasur (Maternal  Father-in-Law), she
received information on mobile; she
accompanied Jai Kumar (P.W.-6), on

reaching the house of the appellant she saw
the body of the deceased; appellant was
present; she was not aware as to who
caused the injury; she had signed the
panchayatnama but was not aware what
was written in the document.

15. The statements of the witnesses of
fact and independent witnesses reflect:

(i) the deceased succumbed to
homicidal death;

(ii) the incident occurred in the
night between 29/30.04.2014;

(iif) appellant along with his
family members were present in the
premises;

(iv) the neck of the deceased was
injured by a sharp weapon;

(v) no motive has been spelled
rather the relation between the husband and
wife was cordial;

(vi) the witnesses of fact
suspected their neighbour;

16. Head Constable Radhey Shyam
Maurya (P.W.-8) stated that he registered
the F.I.R. on 30.04.2014 (Crime Case No.
120/2014) under section 302 I.P.C. on a
written complaint of the appellant against
unknown person. He prepared the chik
F.I.R. The information was duly recorded at
10.15 a.m. In cross examination, he stated
that F.I.LR. was promptly registered; the
appellant himself had delayed in informing
the Thana.

17. S.O. Indra Bhan Singh Yadav
(P.W.-9) claims to be the scribe of the
report as informed by the appellant. After
reducing the information in writing the
appellant put his thumb impression. He also
put his signature on the Tehrir
(information). In cross-examination, he
stated that he visited the site, the appellant
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is illiterate, therefore, on his request, he
reduced the complaint to writing.

18. Dr. Sanjeev Verma (P.W.-10)
deposed that he conducted the post-mortem
on the body of the deceased on
01.05.20214 at 3.00 p.m.; deceased was
aged about 42 years; rigor mortis was
present; lacerated wound 7cm x 2cm on the
left side of the neck, 9 cm in depth, 6 cm
below the ear-neck bone fractured; sharp
cut injury found; time of death is
approximately 36 hours earlier; cause of
death is due to shock and haemorrhage
resulting from excessive bleeding. In cross-
examination, he stated that a single assault
was caused; repeated assault was not made.

19. Inspector Ravindra Bhushan
Maurya (P.W.-11) stated that he received
the investigation of the crime on
30.04.2014 and on the said date the
formalities i.e. copy of chik, copy of report,
Panchayatnama, statement of appellant-
complainant, inspection of site, collecting
blood stained soil and plain soil, piece of
Kathari (thick blanket) was done and
statement of witnesses was recorded.

20. Investigating Officer, P.W.-11,
further, deposed that he recorded the
statement of the witnesses who informed
that on 22.04.2014 appellant attempted to
hang himself and his daughter was
screaming; Santosh Kumar Vishwakarma
(P.W.-4) and Anil (P.W.-5) persuaded the
appellant to climb down the tree. The rope
was removed from the neck of the
appellant; appellant was taking the extreme
measure as there was some dispute with his
wife with regard to his earnings; wife was
not returning Rs. 2,400/- and Rs. 1,500/- of
his earnings; similar statement was
recorded of PW.-4 and P.W.-5 with regard
to the incident of attempt to suicide. He

further stated that Gauri Shanker Chero
informed him that the appellant and his
wife was not having cordial relationship.
The appellant was a moody person; he
attempted to commit suicide but was
rescued by the villagers; the appellant
could have done anything on not receiving
his money from his wife; it can be said that
appellant caused injury to his wife.
Appellant could have caused injury under
the influence of alcohol/ ganja.

21.  PW.-11 further stated that on
04.05.2014 supplementary statement of the
appellant was recorded, he confessed
commission of the offence stating that at about
3.00 a.m. between the night of 29/30.04.2014,
he caused injury to his wife on the neck with an
axe. The appellant was taken into custody, the
crime weapon was recovered at his pointing out
from the rear Dhaba hidden between the wall
and covered roof (Chhajan/Chhajja). Crime
weapon was recovered in the presence of
independent witnesses; the statement of the
accused and other witnesses was videographed;
some of the witnesses to the Panchayatnama
(Ganga Yadav) stated that the appellant was
habitual consumer of ganja; for quite some time
accused was having strained relationship with
his wife. Appellant confessed the commission
of the crime. After investigation on 06.06.2014
charge-sheet was filed against the appellant
under Section 302 IPC. He further stated that
after confession and discovery of the crime
weapon the appellant accused was formally
arrested and brought to Thana at about 3.15
p.m.; the site plan was prepared; other
recovered items like clothes etc. was sent to
Forensic Science Laboratory (FSL) for
examination. In cross-examination, he stated
that the crime weapon was recovered after 5
days of the incident.

22. The appellant-accused on being
confronted with the prosecution evidence
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and the incriminating documentary
material, in statement under section 313
Cr.P.C. denied the charge stating that he has
been falsely implicated,; wrong
investigation was done; a false charge-sheet
was filed; recovery of crime weapon was
wrongly proved. He further stated that he
had not killed his wife; he has been
implicated falsely; the entire trial is based
on wrong and false documents. He declined
to produce any evidence in defence.

23. The trial court on considering the
statement of the witnesses of fact, the
documentary evidence and the recovery of
the crime weapon at the pointing out of the
appellant from his house, the presence of
human blood on the axe and the clothes and
other accessories of the deceased, was of
the opinion that the prosecution proved the
charge  beyond  reasonable  doubt.
Accordingly, convicted and sentenced the
accused for life.

24. On closely and carefully analysing
the statement of the witnesses of the fact
the following circumstance is duly proved:

i. that the deceased, wife of the
appellant succumbed to injury caused on
the left side of the neck by an axe;

ii. that her body was found in the
room where she went to sleep along with
her younger son;

iii. that the crime weapon (axe)
was recovered on the information and
pointing by the accused;

iv. that children, including, adult
children (PW.-1 and PW.-2) of the
deceased and her husband were present on
the premises in the night of the incident
between 29/30.04.2014;

v. that the cause of death by a
sharp weapon has been duly proved by the
medical expert opinion P.W.-10;

vi. FSL report shows presence of
human blood on the axe.

25. The time of death as per the
confessional statement of the accused (3.00
a.m.) corroborates with the medical expert
opinion i.e. 36 hours prior to the post
mortem.

26. The trial court convicted the
appellant and held him guilty of the offence
placing reliance on Section 106 of the
Evidence Act. It is noted in the impugned
judgment that since the offence was
committed in secrecy within the house of
the appellant and his presence at the
relevant time is proved, the onus would
shift upon the appellant to explain as to
how the incident had occurred. Since no
explanation was forth-coming in the
statement of the appellant recorded under
Section 313 Cr.P.C., the trial court
convicted the appellant.

27. The burden not being discharged
by the accused and no explanation given by
him in Section 313 Cr.P.C. statement is
concerned, it is trite law that only after the
prosecution discharges its burden of
proving the case beyond reasonable doubt,
the burden would shift on the accused. It is
not necessary to reiterate this proposition of
law with authorities.

28. The fact that a defence may not
have been taken by an accused under
Section 313 Cr.P.C. again cannot absolve
the prosecution from proving its case
beyond all reasonable doubt. If there are
materials which the prosecution is unable
to answer, the weakness in the defence
taken cannot become the strength of the
prosecution to claim that in the
circumstances it was not required to prove
anything.
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29. In Sunil Kundu v. State of
Jharkhand1, Supreme Court observed :

"28. ... When the prosecution is
not able to prove its case beyond
reasonable doubt it cannot take advantage
of the fact that the accused have not been
able to probabilise their defence. It is well
settled that the prosecution must stand or
fall on its own feet. It cannot draw support
from the weakness of the case of the
accused, if it has not proved its case beyond
reasonable doubt."(Refer: Anand
Ramachandra Chougule v. Sidarai
Laxman Chougala and others2)

30. If an offence takes place inside the
privacy of a house and in such
circumstances where the assailant has all
the opportunity to map and commit the
offence at the time and in circumstances of
his choice, it will be extremely difficult for
the prosecution to lead evidence to
establish the guilt of the accused if the
strict principle of circumstantial evidence,
is insisted upon by the Courts.

31. In such circumstances, in view of
the Section 106 of the Evidence Act, there
will be a corresponding burden on the
appellant to give a cogent explanation as to
how crime was committed. The
corresponding burden would also be on the
inmates of the house, as to how the crime
was committed.

32. As pointed out that Section 106 of
the Evidence Act, is not intended to relieve
the prosecution of its burden to prove the
guilt of the accused beyond reasonable
doubt, but the section would apply to cases
where the prosecution has succeeded in
proving facts for which a reasonable
inference can be drawn regarding the
existence of certain other facts, unless the

accused by virtue of special knowledge
regarding such facts failed to offer any
explanation which might drive the court to
draw a different inference.

33. Similarly, in Vikramjit Singh v.
State of Punjab3 Supreme Court
reiterated: (SCC p. 313, para 14)

"14. Section 106 of the Evidence
Act does not relieve the prosecution to
prove its case beyond all reasonable doubt.
Only when the prosecution case has been
proved the burden in regard to such facts
which was within the special knowledge of
the accused may be shifted to the accused
for explaining the same. Of course, there
are certain exceptions to the said rule e.g.
where burden of proof may be imposed
upon the accused by reason of a statute."

34. The question that arises is as to
whether prosecution was able to prove the
incriminating circumstances  beyond
reasonable doubt. The prosecution case is
based on circumstantial evidence. The
homicidal death of the deceased had taken
place in the room in which the appellant,
admittedly, as per the testimony of the
witnesses of fact, was not present at the
time of occurrence. A close scrutiny of the
cite plan shows that appellant alongwith his
two children was sleeping at the southern
end of the thatched house which is marked
"C". Moving further immediately south of
the building the daughter was sleeping at
spot marked "B", further south of the
premises is the thatched house and still
further extreme south is an open space
where goats are tied and beside it is a room
where the deceased was found murdered on
the cot. Further, south of the room is road
followed by open land and a house. On
East, West and North, the thatched house is
surrounded with open land and towards
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extreme North the hilly area is depicted.
The room where the body of the deceased
was found is adjacent to a road; ingress to
the room is through a single door from
outside the building; the room is not
connected through the house. The room
where the accused was sleeping and the
room where the deceased was sleeping is
not interconnected through the thatched
house. The accused would have to cover
the distance from outside the house i.e.
through the open land to reach the room of
the deceased. As per the cite plan, room of
the deceased was accessible to any person
being adjacent to the road and surrounded
by open land; the door opens to the
surrounding open land. Further, the
prosecution evidence shows that the
building is a Dhaba, meaning thereby, that
the place is accessible to public and the
deceased was sleeping at the outer Dhaba
adjoining the public road. There is no
boundary wall; the open space (land)
around the house leads to the hilly area
accessible to public/strangers.

35. In the backdrop of the cite plan,
the prosecution has not been able to
establish the missing link i.e. connecting
the presence of the appellant at the time of
commission of the offence at about 3.00
a.m. in the night between 29/30.04.2014.
As per prosecution case several persons
were present in the house along with the
appellant. The appellant came to be
convicted on his confessional statement and
the recovery of the assault weapon on his
pointing out. The confessional statement
will not be read against the appellant and
the conviction would not rest on the
recovery of the assault weapon alone in the
backdrop of the statement of the witnesses
and the cite plan showing that the room of
the deceased was accessible to one and all,
including, strangers. The door of the room

was open being summer month (per P.W.-
1).

36. The circumstance proved by the
prosecution is that the appellant was not
alone with his wife in the house when she
was murdered. Admittedly, grown up
children i.e. sons and daughters were also
present; the witnesses of fact and
independent witnesses have not been able
to prove that the relation between the
appellant and his wife was strained; the
theory of strained relationship driving the
appellant to commit suicide few days
earlier of the incident for money was not
proved by the witnesses examined by the
prosecution, including, independent
witnesses. The motive has not been proved
nor assigned for commission of the offence.

37. The position of law is well settled
that the links in the chain of circumstances
is necessary to be established for
conviction resting upon circumstantial
evidence. This has been articulated in one
of the early decisions of the Supreme Court
in Sharad Birdhichand Sarda v. State of
Maharashtra4. The relevant paragraphs
reads thus:

"153. A close analysis of this
decision would show that the following
conditions must be fulfilled before a case
against an accused can be said to be fully
established:

(1) the circumstances from which
the conclusion of guilt is to be drawn
should be fully established.

It may be noted here that this
Court indicated that the circumstances
concerned "must or should" and not "may
be" established. There is not only a
grammatical but a legal distinction
between "may be proved” and "must be or
should be proved" as was held by this
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Court in Shivaji Sahabrao Bobadev. State
of Maharashtra where the observations
were made: [SCC para 19, p. 807: SCC
(Cri) p. 1047]

Certainly, it is a primary
principle that the accused must be and not
merely may be guilty before a court can
convict and the mental distance between
"may be' and "must be' is long and divides
vague conjectures from sure conclusions."

(2) the facts so established should
be consistent only with the hypothesis of the
guilt of the accused, that is to say, they
should not be explainable on any other
hypothesis except that the accused is guilty,

(3) the circumstances should be
of a conclusive nature and tendency,

(4) they should exclude every
possible hypothesis except the one to be
proved, and

(5) there must be a chain of
evidence so complete as not to leave any
reasonable ground for the conclusion
consistent with the innocence of the
accused and must show that in all human
probability the act must have been done by
the accused.

154. These five golden principles,
if we may say so, constitute the panchsheel
of the proof of a case based on
circumstantial evidence.

38. In the present case, it is not the
case of the prosecution witness that
accused was seen either at the room of the
deceased or moving towards the room
where his wife was lying or the appellant
moving out of the room of his wife at about
3:00 a.m. This material circumstance was
relevant which the prosecution did not
prove having regard to the location of the
room of the deceased as shown in the cite
plan. As noted earlier, the deceased was
sleeping in a room which was not
connected from within the house; the room

was accessible to any person, including, all
the family members. The room has single
door opening in the open and the road.
Appellant was not seen around the room of
the deceased at the time of the alleged
incident. There is no motive for
commission of the offence. In this
backdrop to shift the burden upon the
appellant under Section-106 of Evidence
Act, on mere suspicion to explain how the
incident  happened, prosecution  has
primarily shifted the burden of proof upon
the accused to prove his innocence. The
recovery of the weapon on the pointing out
of the accused is one circumstance in the
chain of circumstances, but that should
connect the accused with the offence,
which is missing. The prosecution failed to
prove that in the night between 29/30 April
2014, he alone had accessed the room of
the deceased. In absence of such an
evidence there is scope/room for several
probabilities. Suspicion, however, grave
cannot take the form of proof.

39. In a case based on circumstantial
evidence, motive assumes great
significance. It is not as if motive alone
becomes the crucial link in the case to be
established by the prosecution and in its
absence the case of prosecution must be
discarded. But, at the same time, complete
absence of motive assumes a different
complexion and such absence definitely
weighs in favour of the accused.

40. Now so far as the submission on
behalf of the appellant/accused that in the
present case the prosecution has failed to
establish and prove the motive and
therefore the accused deserves acquittal is
concerned, it is true that the absence of
proving the motive cannot be a ground to
reject the prosecution case. It is also true
and as held in Suresh Chandra Bahri v.
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State of Bihar5, that if motive is proved
that would supply a link in the chain of
circumstantial evidence but the absence
thereof cannot be a ground to reject the
prosecution case. However, at the same
time, as observed by the Supreme Court in
Babu v. State of Kerala6, absence of
motive in a case depending on
circumstantial evidence is a factor that
weighs in favour of the accused. In paras
25 and 26, it is observed and held as under :

"25. In State of U.P v
Kishanpal7, this Court examined the
importance of motive in cases of
circumstantial evidence and observed :

"38. ... the motive is a thing
which is primarily known to the accused
themselves and it is not possible for the
prosecution to explain what actually
promoted or excited them to commit the
particular crime.

39. The motive may be considered
as a circumstance which is relevant for
assessing the evidence but if the evidence is
clear and unambiguous and the
circumstances prove the guilt of the
accused, the same is not weakened even if
the motive is not a very strong one. It is
also settled law that the motive loses all its
importance in a case where direct evidence
of eyewitnesses is available, because even
if there may be a very strong motive for the
accused persons to commit a particular
crime, they cannot be convicted if the
evidence of eyewitnesses is not convincing.
In the same way, even if there may not be
an apparent motive but if the evidence of
the eyewitnesses is clear and reliable, the
absence or inadequacy of motive cannot
stand in the way of conviction.'

26. This Court has also held that
the absence of motive in a case depending
on circumstantial evidence is a factor that

weighs in favour of the accused. (Vide
Pannayar v. State of T.N.8,)"

12. In the subsequent decision in
Shivaji Chintappa Patil vs. State of
Maharashtra9, this Court relied upon the
decision in Anwar Alil and observed as
under:-

"27. Though in a case of direct
evidence, motive would not be relevant, in a
case of circumstantial evidence, motive
plays an important link to complete the
chain of circumstances. The motive... ... "
(Refer: Anwar Ali vs. State of Himachal
Pradesh10)

41. The conviction of the appellant
rests on recovery of the assault weapon on
his pointing out. The knowledge of the
accused that he has hidden the crime
weapon and recovered it in the presence of
the Investigating Officer (1.0.) and other
witnesses, followed by his information is
not sufficient to link the appellant with the
commission of the offence without there
being a motive and the link/ connection of
the appellant at the relevant time he being
present in or around the room of the wife.
The cite plan clearly shows that the room
where the wife was sleeping is not
connected through the house, the room is
accessible from open land on three sides of
the house, as well as, from the road. In
other words, the room of the deceased can
be accessed by any person just not the
appellant or the other inmates residing in
the house.

42. With regard to Section 27 of the
Evidence Act, what is important is
discovery of the material object at the
disclosure of the accused but such
disclosure alone would not automatically
lead to the conclusion that the offence was
also committed by the accused. In fact,
thereafter, burden lies on the prosecution to



24 INDIAN LAW REPORTS ALLAHABAD SERIES

establish a close link between discovery of
the material objects and its use in the
commission of the offence. What is
admissible under Section 27 is the
information leading to discovery and not
any opinion formed on it by the
prosecution.

43. The various requirements of
Section 27 of Evidence Act, can be
summed up as follows:

(1) The fact of which evidence is
sought to be given must be relevant to the
issue. It must be borne in mind that the
provision has nothing to do with question
of relevancy. The relevancy of the fact
discovered must be established according
to the prescriptions relating to relevancy of
other evidence connecting it with the crime
in order to make the fact discovered
admissible.

(2) The fact must have been
discovered.

(3) The discovery must have been
in consequence of some information
received from the accused and not by
accused's own act.

(4) The persons giving the
information must be accused of any
offence.

(5) He must be in the custody of a
police officer.

(6) The discovery of a fact in
consequence of information received from
an accused in custody must be deposed to.

(7) Thereupon only that portion
of the information which relates distinctly
or strictly to the fact discovered can be
proved. The rest is inadmissible.

44, As observed in Pulukuri
Kotayya Versus Emperorll, it can seldom
happen that information leading to the
discovery of a fact forms the foundation of

the prosecution case. It is one link in the
chain of proof and the other links must be
forged in manner allowed by law. To
similar effect was the view expressed in K.
Chinnaswamy Reddy versus State of
Andhra Pradesh and another12.

45. Under Section 27 of the Evidence
Act, mere recovery of the blood stained
weapon (axe) cannot be construed as
providing acceptable proof for the murder
without there being any substantive
evidence. The Supreme Court considered
this aspect in the case of Mustkeem @
Sirajudin Versus State of Rajasthanl3,
as under:

"23. The AB blood group which
was found on the clothes of the deceased
does not by itself establish the guilt of
the Appellant unless the same was
connected with the murder of deceased
by the Appellants. None of the witnesses
examined by the prosecution could
establish that fact. The blood found on
the sword recovered at the instance of
the Mustkeem was not sufficient for test
as the same had already disintegrated.
At any rate, due to the reasons
elaborated in the following paragraphs,
the fact that the traces of blood found on
the deceased matched those found on the
recovered weapons cannot ipso facto
enable us to arrive at the conclusion that
the latter were used for the murder.”
(Refer:  Jeeva  Versus State of
Rajasthanl4)

46. The recovery of the crime weapon
in the facts of the case in hand was made
after five days, though the accused is the
complainant and was present throughout
the investigation but the crime weapon has
not been linked with the commission of the
offence.



4 All. Rajpal Singh Vs. State of U.P. 25

47. Having regard to the prosecution
evidence and the testimony of the
independent  witness, the trial court
committed an error in convicting the
appellant merely on the strength of
recovery of the crime weapon on the
pointing out of the appellant. The finding
reached by the trial court is perse perverse,
no reference or reliance was placed on the
cite plan i.e. the room of the deceased was
accessible to the public and not connected
from inside the house. The offence, having
regard to the cite plan cannot be set to have
been committed in secrecy of the house by
the appellant. The prosecution was unable
to prove that appellant alone was accessible
to the room of the deceased, further,
whether he was seen either accessing the
room of the deceased or leaving the room
at the alleged time of the commission of the
offence by any other person. This was a
relevant material circumstance to connect
the appellant in commission of the offence.
Further, motive has also not been proved
which was relevant in the given case solely
based on the circumstantial evidence.

48. The jail appeal is allowed. The
impugned judgment and order of the
conviction and sentence is set aside. The
appellant Chatthoo Chero is directed to be
released forthwith, if not wanted in any
other offence.

49. The appellant on being released
the mandate of Section 437A Cr.P.C. to be
complied.

50. Let the lower court record be sent
back to the court below forthwith along
with a copy of this judgment, for
ascertaining necessary compliance.

51. We record our appreciation in
assistance rendered by the learned Amicus

Curiae. The counsel fee assessed at Rs.
20,000/- to be released to the learned
Amicus Curiae.
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- Section 3- Case of circumstantial
evidence - In a case which rests on
circumstantial evidence, the law
postulates two fold requirements; Firstly,
that every link in the chain of
circumstances necessary to establish the
guilt of the accused must be established
by the prosecution beyond all reasonable
doubt; Secondly, that all the
circumstances must be consistent only
with the guilt of the accused and totally
inconsistent with his innocence.

Settled law that in a case resting upon
circumstantial evidence the prosecution has to
prove all the links in the chain of circumstances,
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which should establish the guilt of the accused
beyond any reasonable doubt.

Evidence Law - Indian Evidence Act, 1872-
Sections 3 , 7 & 106- Last seen theory-
The principle is based on the provisions of
Section 106 of the Evidence Act which lay
down that when any fact is established
within the knowledge of the person, the
burden of proving that fact is upon him.
Thus, if a person is last seen with the
deceased, he must offer an explanation as
to how and when he parted company. He
must furnish an explanation which
appears to the Court to be probable and
satisfactory. If he does so he must be held
to have discharged his burden. If he fails
to offer an explanation on the basis of
facts within his special knowledge, he fails
to discharge the burden cast upon him by
Section 106 of the Evidence Act. However,
Section 106 does not shift the burden of
proof in a criminal trial, which is always
upon the prosecution- If the prosecution
has succeeded in proving the fact by
definite evidence that the deceased was
last seen alive in the company of the
accused, a reasonable inference could be
drawn against the accused and then only
onus can be shifted on the accused under
Section 106 of the Evidence Act.

The last seen theory rests upon Section 106 of
the Evidence Act in as much the burden of proof
is cast upon the accused to explain the facts
especially within his knowledge to explain the
homicidal death of the person last seen in the
company of the accused but the prosecution has
to first establish that the deceased was last seen
in the company of the accused beyond all
reasonable doubt.

Evidence Law - Indian Evidence Act, 1872-
Sections 3 , 7 & 106- Last seen theory-
P.W.-1 was told by someone that the
deceased was seen with some persons on
the date of his missing- His statement of
last seen of the deceased in the company
of the accused is not found clinching as it
cannot be said that the deceased was
exclusively in the company of the accused
persons. The lapse of time between the
point when the accused and the deceased

were seen together with an unknown
person and when the deceased was found
dead is not so minimal as to exclude the
possibility of any supervening event
involving the death at the hands of
another. The possibility of any person
other than the accused appellants being
the author of the crime cannot be ruled
out.

In order to establish that the deceased was only
in the company of the accused, it has to be
proved that the time interval between last
having seen the deceased in the company of the
accused and his death was so minimal that
would exclude the possibility of any other
person being involved in the death of the
deceased.

Evidence Law - Indian Evidence Act, 1872-
Section 24 - Extra judicial confession is a
weak piece of evidence. There must be
some very good reason for making the
disclosure by the accused to the witnesses
for the Court to place reliance on such an
evidence.

Settled law that extra judicial confession is a
weak type of evidence and the same cannot be
relied upon for convicting the accused.

Evidence Law - Indian Evidence Act,
1872- Section 114(g) - In the matter of
non-examination of the Investigating
Officer, the legal position is that there
can be no universal straight jacket
formula that the non-examination of the
Investigating Officer per se vitiates the
criminal trial. It would depend upon the
facts of the particular case as to
whether the non-examination of the
Investigating Officer had caused
prejudice to the accused. The accused
appellants have been seriously
prejudiced on account of non-
examination of the Investigating Officer
and this omission has created a deep
dent in the prosecution case.

Non examination of the investigating officer
would not be fatal for the prosecution unless it
is shown that the same has resulted in serious
prejudice to the defence.
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The cumulative effect of the prosecution
evidence, thus, is that the witnesses of the
prosecution have not been found trustworthy;
the contradictions in their testimony remained
unexplained for non-examination of the
Investigating Officer; the chain of circumstances
putforth by the prosecution has many loose
links which could not be connected to each
other. ( Para 42, 43, 44, 45, 56, 59, 60, 73, 75,
78)

Criminal Appeal allowed. (E-3)

Judgements/ Case law relied upon:-

1. Nizam & anr Vs St. of Raj. ( 2016) 1 SCC 550

2. Ganpat Singh Vs St. of M.P (2017) 16 SCC
353

3. Bodhraj @ Bodha Vs St. of J & K ( 2002) 8
SCC 45

4. Pakkirisamy Vs St.of T.N. 1997 (8) SCC 158

5. Sahadevan & anr. Vs St. of T.N. 2012 (6) SCC
403

6. St. of Karn. Vs Bhaskar Kushali Kotharkar &
ors. (2004) 7 SCC 487

7. Ram Dev & anr. Vs St. of U.P. 1995 Supp (1)
SCC 547

8. Bahadur Naik Vs St.of Bihar (2009) SCC 153

(Delivered by Hon’ble Mrs. Sunita
Agarwal, J.
&
Hon’ble Subhash Chandra Sharma, J.)

1. Heard Ms. Neelam Giri and Sri
Himanshu Giri learned counsels for the
appellant Rajpal Singh, Sri Kunwar
Ajay Singh learned Amicus Curiae
appearing on behalf of appellants
Manoj and Munna Ram @ Baba in the
connected appeals and Sri Rajan Prasad
Mishra learned A.G.A for the State
respondents.

2. These appeals are directed against
the judgment and order dated 08.05.1997
passed by the Ilird Additional District &
Sessions Judge, Kanpur Dehat in S.T.
No0.104 of 1992 and S.T. No. 417 of 1992
arising out of Case Crime No0.191 of 1991
under Section 302, 201, 120-B IPC, P.S.
Rasoolabad, District Kanpur Dehat
whereby three accused/appellants namely
Manoj, Rajpal Singh and Munna Ram @
Baba have been convicted of the offence
under Section 302 read with Section 34 &
120-B  IPC and punished for life
imprisonment. The accused/appellants have
also been convicted under Section 201 IPC
and punished for additional five years
rigorous  imprisonment.  Both  the
punishments are to run concurrently.

3. The first information report is in
the nature of a written report submitted by
Jeet Singh (P.W.-1) on 27.12.1991 at about
10.30 A.M. reporting that the dead body of
his brother Vijay Pal Singh was found on
the Chakroad near the field of Shambhu
Pandit hidden in a 'paddy Payar'. It was
stated therein that the deceased Vijay Pal
Singh used to work in Rasoolabad and to
come back daily from the workplace in the
evening. On 23.12.1991, when he did not
return home, he was looked after
everywhere. At the time of search, the first
informant came to know that the deceased
had consumed liquor with some people on
23.12.1991 near the Usri Nursery and after
that he had never been seen. The blood
stained body cloth (STTﬁ?éT) of the deceased
was found on the Chak road near the field
of Shambhu Pandit and besides that the
'‘Paddy Payar' was lying. Being suspicious,
when 'Paddy Payar' was turned over, dead
body of Vijay Pal Singh was found hidden
in it. The injuries on the body of the
deceased seem to have been caused by an

object like Axe (P<gTS]).
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4. On the said report, the police had
reached the spot, recovered blood stained
and plain earth on 27.12.1991. The inquest
was conducted on the same day which
commenced at about 11.15 AM and
concluded at about 1220 PM. The
postmortem was conducted on 28.12.1991
at about 01.00 PM. The injuries found on
the person of the deceased were lacerated
wounds on the forehead 6 cm x 2 cm left
upper arm, chin, elbow and multiple
abrasions on whole of the body. The
proximate time of death was reported about
4-5 days and the cause of death was
hemorrhage due to ante-mortem injuries.

5. At the outset, we may note that the
genuineness of the police papers namely the
chik report, the recovery memo of blood stained
and plain earth, inquest report, the recovery
memo of blood stained clothes of the deceased,
the charge sheet as also the postmortem report
was admitted by the defence and an
endorsement to that can be found on the said
documents. The formal proof of these
documents was, thus, dispensed with and they
were exhibited as Exhibit Ka-6, Exhibit Ka-10,
Exhibit Ka-16, Exhibit Ka-17, Exhibit Ka-18,
and Exhibit Ka-19; respectively.

6. Apart from the above papers, other
documentary evidences on record are two
written reports; one given by Laakhan
Singh son of Mulayam Singh and another
allegedly given by Chatrapal Singh son of
Jaahar Singh as also a recovery memo
dated 09.01.1992. The genuineness of these
documents was not admitted by the defence
and they are sought to be proved by the
prosecution  witnesses in  their oral
testimony. The Investigating Officer of the
case and other formal witnesses had not
entered in the witness box and the
prosecution sought to prove its case by five
witnesses of fact.

7. The charges were framed against
the accused persons namely Manoj and
Rajpal under Section 302 read with 34 IPC
Section 201 IPC and Section 120-B IPC,
whereas by a separate order, charge had
been framed against the appellant Munna
Ram @ Baba of hatching a conspiracy to
commit the murder of Vijay Pal Singh
alongwith Manoj and Rajpal in furtherance
of common intention of all accused
punishable under Section 120-B IPC. The
accused appellants denied the charges and
demanded trial.

8. Amongst five witnesses of fact,
PW-1 Jeet Singh (brother of the deceased)
is the first informant; PW-2 Rakesh
Awasthi is the witness of last seen of
deceased Vijay Pal Singh with appellants
Manoj and Rajpal Singh and one more
person; PW-3 Vishwa Nath Singh entered
in the witness box as a witness of Extra
judicial confession of appellants Manoj and
Rajpal Singh who met him before the
incident on 23.12.1991 at about 04.00 PM;
PW-4 Chatrapal Singh is another brother of
the deceased and PW-5 Laakhan Singh
entered in the witness box to prove the
conspiracy and a recovery allegedly made
at the instance of appellant Munna Ram @
Baba.

9. The written report given by PW-1
in the police station on 27.12.1991 after
discovery of the dead body of his brother
Vijay Pal Singh, had been proved by him
being in his handwriting and signature as
Exhibit Ka-1. In the examination-in-chief,
PW-1 stated that on the fateful day,
deceased Vijay Pal Singh had left his
house for his workplace at about 07-7.30
AM but did not return home. They kept on
searching for him and then one boy
Mahesh of the village informed PW-1 that
he heard screams of "Bachao Bachao™
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near the Nursery of village Usri. All of
them, then, went to search the said place.
The blood stained body cloth (GriTﬁ@T)
belonging to deceased Vijay Pal Singh was
found lying at the chak road near the field
of Shambhu Pandit. The dead body was
found hidden in the 'Payar' of paddy in the
field of Shambhu Pandit. There were
injuries of a sharp edged weapon on the
forehead and chin. After the recovery of
the body, PW-1 went to the police station
to lodge the first information report and
then he met Pradeep, Rakesh Awasthi
(PW-2) who told him that they had seen
deceased Vijay Pal Singh alive in the
company of appellants Rajpal Singh and
Manoj near the Nursery and both the
appellants were carrying sharp edged
weapons in their hand which was like
kulhari (axe).

10. PW-1 then narrates the motive of
the appellant Rajpal Singh to commit the
crime by saying that deceased Vijay pal
Singh had mortgaged his field to Rajpal
about two years back and Rajpal made
him a Guarantor in a loan taken by his
friend Vinod Kumar Singh. Vijay Pal
Singh had received notices from the bank
as the loan remained unpaid. On account
of that fact, the mortgaged land was
occupied by deceased Vijay Pal Singh.
The appellant Rajpal was carrying grudges
against the deceased due to that fact. The
papers pertaining to the mortgage of the
field of Vijay Pal Singh were filed in the
Court and the signature of deceased Vijay
Pal Singh on the same was proved as
Exhibit Ka-2.

11. A separate motive was assigned to
appellant Manoj that he had purchased the
bicycle of the deceased for Rs.160/- but did
not pay the sale consideration nor returned
the bicycle.

12. In cross, PW-1 was questioned on
the information given to Chatrapal, his
another brother and when crossed on the
alleged report given by Chatrapal to the
police officer, PW-1 further stated that he
had given the written report (Exhibit Ka-1)
to the police officer on 22.12.1991 at about
09-10 AM and no one told him to have
witnessed his deceased brother between
23.12.1991 and 27.12.1991. The report was
lodged by him after discovery of the body
and after lodging of the report, he came to
know that his brother had consumed liquor
with some people near the Usri Nursery
and, thereafter, he went missing.

13. Noticeable is the deposition of
PW-1 when he says that the Investigating
Officer had never recorded his statement in
relation to the incident and that the
Investigating  Officer had  recorded
statement of his brother Chatrapal Singh.
PW-1 had denied the suggestion that the
murder was committed by some other
person than the accused appellants.

14. From the statement of PW-1, it is
evident that he had proved the factum of
lodging of the first information report after
recovery of the dead body of his brother
Vijay Pal Singh on the information given
by some villager, which was concealed near
the Usri Nursery and also assigned motive
to accused Rajpal Singh and Manoj for
committing the crime.

15. PW-2 Rakesh Awasthi is the
witness who stated that he had seen the
deceased Vijay Pal Singh alongwith
appellants Rajpal, Manoj and one more
person. As per the statement of PW-2 in the
examination-in-chief, while he was going
his home from Rasoolabad alongwith one
Pradeep Dubey in a tempo, at about 07.00
PM, he had seen Rajpal, Manoj, Vijay Pal
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Singh (deceased) alongwith one more
person standing near the Nursery. They
were talking and Rajpal and Manoj were
carrying Kulhari. He could identify the
fourth person who was standing with them
if came before him. Vijay Pal Singh was
carrying his bicycle while talking to the
appellants. PW-2 stated that he had seen
them in the light of tempo. In the morning
of 27.12.1991, he came to know that Vijay
Pal Singh was murdered and his body was
found near the Nursery. He and Pradeep
then went to the house of Vijay Pal Singh
and from there they went to the Nursery
where the body was discovered. The fact
that they had seen the deceased alive with
the appellants before he went missing was
intimated by them to Chatrapal (another
brother of the deceased). A report was then
scribed by Chatrapal on the dictation of
Pradeep. The said report was then signed
by PW-2 Rakesh Awasthi and Pradeep as
also Chatrapal. This report was shown to
PW-2 who had proved it being the same
report and it was exhibited as Exhibit Ka-3.

16. In cross, PW-2 was confronted on
the point that two caretakers were residing
in the Nursery which was a government
Nursery and the road wherefrom they had
allegedly seen the appellants alongwith the
deceased was a busy road. The reason for
PW-2 and another witness Pradeep
traveling together in the tempo was
explained by him. PW-2 when confronted
as to why he did not intimate the fact of last
seen to the first informant Jeet Singh, it was
explained by PW-2 that when he came to
know about the discovery of the dead body
on 27.12.1991 at about 06.00 AM, he
reached the house of Vijay Pal Singh at
about 07.00 AM where he met Chatrapal
and the first informant Jeet Singh was not
there. He then went to the place of recovery
of the dead body alongwith Chatrapal and

there also he did not meet Jeet Singh. He
remained at that place uptill 12.00-01.00
PM. When he reached at the spot police
was already present, he was made the
inquest witness. After the dead body was
sealed and sent for the postmortem, the
report Exhibit Ka-3 was scribed. PW-2 then
stated that he had informed of having seen
the appellants and the deceased together to
Chatrapal when they were in the village.
PW-2 stated that the Investigating Officer
had interrogated him on 27.12.1991 and
two and three times thereafter. He could
meet the first informant Jeet Singh around
10.00-10.30 AM on 27.12.1991. PW-2
denied having information of the motive
assigned to the accused Rajpal and also that
he was not travelling in the tempo on
23.12.1991 and did not cross the place at
about 07.00 PM. He had denied having not
seen the appellants and the deceased
together near the Nursery.

17. PW-3-Vishwa Nath Singh is the
witness who stated that on 23.12.1991 while
going somewhere, when he reached near the
Nursery, he found appellants Manoj and Rajpal
standing on the Medh of the field of Vijay Pal
Singh. They both called him and told that Vijay
Pal Singh would die from their hands as he was
not paying their money. The appellants Rajpal
and Manoj also told that if they caught Vijay
Pal Singh on that day he would not be spared.
PW-3 stated that on hearing that he did not give
much attention and without saying anything to
them he proceeded to his destination which was
Malkhanpur. The reason given by PW-3 for not
confronting the appellants Rajpal and Manoj is
that they were carrying Kulhari in their hands.
In the evening, he came to know that Vijay Pal
Singh did not reach home and later his dead
body was found near the Nursery.

18. This witness, in cross, admitted
that his house was opposite the house of
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Vijay Pal Singh and he and Vijay Pal Singh
belong to one family. He did not disclose
the reason for going to Malkhanpur and
stated that when he reached back home
from Malkhanpur,Sun was already set. He
came to know at about 10.00 PM on that
day itself that Vijay Pal Singh did not reach
back home but stated that he did not talk to
the first informant Jeet Singh. He had
denied having information that villagers
were carrying searches for Vijay Pal, the
deceased. The explanation for this was
offered by PW-3 with the assertion that he
went to Hardoi to meet his daughter on the
next morning, at about 06.00 AM, and
returned back to his village in the evening
of 27.12.1991. He then came to know about
the recovery of the dead body from the
place near the Nursery and immediately
went to the said place where he met the
first informant Jeet Singh.

19. PW-3 then stated that he stayed
near the dead body throughout the whole
night. The Investigating Officer had sealed
the body at about 04.00 AM (in the
morning) and then he alongwith the first
informant Jeet Singh, Chatrapal and other
persons went with the dead body which
was sent to Kanpur around day time. After
the dead body was sent to Kanpur he came
back to the village. PW-3 stated that he did
not talk to the Investigating Officer at the
place of the incident and for the first time
he disclosed the confession of the
appellants to Jeet Singh. The statement of
PW-3, according to him, was recorded by
the Investigating Officer after 10 to 12 days
of the incident.

20. PW-4 is Chatrapal Singh, another
brother of the deceased who was living in
Kanpur at the time of the incident. He
stated that he came to know about the death
of his brother Vijay Pal on 27.12.1991 and

then reached the village alongwith the
person who gave him information. When
he reached near the Nursery, the police was
preparing papers relating to the body. He
met Pradeep Singh at that place who had
disclosed him of having seen the deceased
with the appellants. Later, he came to know
that the conspiracy for murder was hatched
by appellant Munna Ram @ Baba and that
fact was disclosed to him by Laakhan
Singh on 09.01.1992. They all then went to
the hut of Munna Ram @ Baba on
09.01.1992 who confessed that he could
make recovery of bicycle and Shoes of the
deceased. PW-4 Chatrapal stated that at the
time of the recovery of shoes and bicycle of
the deceased at the instance of appellant
Munna Ram @ Baba, the Investigating
Officer was present and the memo of
recovery was prepared by the Investigating
Officer at the spot. After preparation of the
same, it was read over to them and he and
other witnesses then put their signatures.
This recovery memo was proved by PW-4
as Exhibit Ka-4. The report given by
Laakhan Singh in the police station on
09.01.1992 was also proved by him having
written before him and bearing his
signature as Exhibit Ka-5.

21. In cross, PW-4 stated that an
application was given by him to the
investigating officer on 27.12.1991 at the
spot before the dead body was sent for
postmortem, which was written by him at
about 09.00-9.30 AM but the said
application was not proved by this witness
saying that it was not available on the
record.

22.  PW-4, in cross, had shown
ignorance about the time when he gave the
report dated 27.12.1991. He, however,
clarified that he did not include the name of
Munna Ram @ Baba in his report given on
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27.12.1991 as he was not aware of the
conspiracy hatched by him by that time.

23. We may note at this juncture, that

the prosecution did not show the
application 'Exhibit Ka-3' to PW-4
Chatrapal in the Court and the said

application was exhibited on the statement
of PW-2 as a signatory. The discussion in
this regard will be made in the later part of
the judgment.

24.  PW-4 further stated that he
remained in the village for about 15 to 20
days and reiterated that on 09.01.1992
while he was talking to Laakhan Singh
(PW-5), they all went to the hut of Munna
Ram @ Baba which was barely 2 to 2.5
km from the village. The Investigating
Officer also reached at the hut of Munna
Ram @ Baba at about 06.30 AM and from
there they all went to the place wherefrom
bicycle and shoes were recovered. The
recovery was made from a place which
was about 150 to 250 meters away from
the road, whereas the body was found
from a place about 100 meters away from
the road. When confronted about the
recovery and that the recovery memo was
prepared in the police station, PW-4
admitted that the entire proceeding was
conducted in the police station. The report
regarding recovery was given by Laakhan
Singh on 09.01.1992 which was signed by
him. PW-4 then stated that the
Investigating Officer had recorded his
statement on 09.01.1992 itself at the spot
of the recovery and before that day the
Investigating Officer did not interrogate
him. When confronted as to why the fact
of recovery being made in the presence of
the Investigating Officer had not been
mentioned in his previous version under
Section 161 Cr.P.C., PW-4 stated that the
reason was not known to him.

25. PW-5 Laakhan Singh is the
witness who was produced by the
prosecution to prove the conspiracy
hatched by three appellants namely Rajpal,
Manoj and Munna Ram @ Baba.

26. As per the statement of PW-5, he
went to the hut of Munna Ram @ Baba on
23.12.1991 at about 10.00 AM to meet him.
On that day, he gave donation on the asking
of Baba for the construction of his hut
which was Rs.50/-; 2-3-4 persons were
sitting in the hut of Baba and they were
having Charas. Amongst them, he could
identify Manoj, Rajpal and Baba and one
more person was there who was not known
to him. PW-5 had also identified appellants
Manoj & Rajpal present in the Court. He
then stated that he evesdropped on the
conversation of appellants Manoj, Rajpal
with Munna Ram @ Baba when they were
saying that they had agreed to the
suggestion of Munna @ Baba that they
would Kill Vijay Pal Singh on that very day
but they had no weapon with them; the
accused Munna Ram @ Baba then told that
he had Kulhari and it was enough to Kkill
Vijay Pal Singh and that they can come in
the evening to take Kulhari. PW-5 stated
that after hearing that he went to
Rasoolabad from where he had to go to
Kanpur for some business purpose. When
he came back to the village, he came to
know about the murder of Vijay Pal Singh,
he then disclosed the above noted facts to
the family members of the deceased. They
all then went to the hut of Munna Ram @
Baba where he could not be found. They
then kept on making enquiry privately and
on 09.01.1992 when they met Baba in his
hut, they nabbed and threatened him that he
would be killed. It was then Baba disclosed
about the place where bicycle and shoes of
deceased Vijay Pal Singh were concealed.
The recovery of the above two articles was
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made at the instance of appellant Munna
Ram @ Baba who was nabbed by PW-5
alongwith Chatrapal, Puttan Khan, Vijay
Bahadur and many other villagers and was
then taken to the police station. The report
exhibited as Exhibit Ka-5, was proved by
this witness (PW-5) being in his
handwriting and signature carrying thumb
impression of the witnesses.

27. PW-5 stated that the said report
was prepared by him and given in the
police station alongwith the recovered
articles namely bicycle and shoes of the
deceased. The accused Munna Ram @
Baba was also handed over to the police at
the same time. The recovery memo
exhibited as Exhibit Ka-4 was then shown
to this witness and he had proved his
signature on the same. Lakhan Singh (PW-
5) stated that his house was located in front
of the house of PW-1 Jeet Singh. On being
confronted as to why he did not disclose
the conspiracy hatched by three accused
persons to anyone prior to 09.01.1992, PW-
5 explained that he did not mention the said
fact as he thought that the accused persons
were talking under intoxication of Charas
and could not think that they would
actually commit murder. PW-5 also stated
that he went to Kanpur on 23.12.1991 and
after coming back to village on 27.12.1991
when he met Chatrapal he was not aware
that the report of the murder had already
been lodged in the police station and that
against whom the said report was lodged.

28. On being confronted about his
version in the written report exhibited as
'‘Exhibit Ka-5' that he knew about lodging
of the first information report of the
incident, PW-5 had denied his statement in
the said report. PW-5 then stated that he
was interrogated by the Investigating
Officer and denied the suggestion that he

knew that Munna Ram @ Baba was
interrogated by the police earlier. PW-5 had
denied suggestion of enmity or fight with
accused Manoj and Rajpal and also denied
the suggestion that he did not hear anything
on the date of the incident and that the
report 'Exhibit Ka-5' was written by him
being of the community of the deceased.
PW-5 had also denied the suggestion that
he did not go to the hut of Munna Ram @
Baba and that he was making statement at
the instance of Jeet Singh, the brother of
the deceased.

29. It may be relevant to note, at this
juncture, that the alleged recovered articles
namely the bicycle and shoes of the
deceased were not produced in the Court
and as such were not identified by those
persons in whose presence they were
allegedly recovered at the instance of
accused Munna Ram @ Baba.

30. After going through the statements
of the prosecution witnesses, it may also be
pertinent to note, at this stage itself, that the
entire case rests on circumstantial evidence
of last seen, extra judicial confession,
recovery of certain articles belonging to the
deceased at the instance of one of the
appellant Munna Ram @ Baba and the
written reports regarding the last seen and
recovery of articles given to the
Investigating Officer by PW-4 and PW-5,
during the course of the investigation.

31. Before dealing with the arguments
of the learned counsel for the appellants,
we also find it apposite to go through the
case diary as the Investigating Officer of
the case had not been produced in the
witness box. The reason being that in a case
of circumstantial evidence, the evidence
collected by the Investigating Officer to
crack the case assumes significance. We
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have already noted above that the papers
prepared and proved by the prosecution
witnesses (PW-1 to PW-5) were not
admitted by the defence and were exhibited
on the testimony of these witnesses. As to
what extent the witnesses have been able to
prove those documents would be subject
matter of further deliberation while
analyzing their testimony.

32. It is pertinent to note, however,
that the case diary reveals that the
Investigating Officer at Parcha No.'l'
extracted the Chik report, the written report
dated 27.12.1991 of the first informant and
a written report given by Chatrapal (in the
margin) that two witnesses namely Pradeep
Kumar Dubey and Rakesh Awasthi had
lastly seen the deceased with the accused
persons namely Manoj and Rajpal and
noted that the copy of the written report
given by Chatrapal had been enclosed in
the case diary. It further discloses that the
statement of the first informant was
recorded before the inquest and preparation
of the site plan as also the recovery of the
blood stained and plain earth on
27.12.1991. The case diary dated
27.12.1991 also disclose that the accused
Munna Ram @ Baba was interrogated as
his hut was located near the Nursery. His
version there is that the accused Manoj &
Rajpal used to come to his hut to have
Charas in the evening and he used to
borrow money from them to buy Gaanja.
On 23.12.1991, the accused Rajpal and
Manoj came to his hut and told him to
provide Chillam. He had seen two Kulharis
in the hands of Rajpal and Manoj which
were blood stained and when he asked they
confessed that they had killed Vijay Pal,
their enemy and also told him not to tell
anyone about that. The appellant Munna
Ram @ Baba also stated that he did not
disclose that fact to anyone as he had fear

that Rajpal would kill him. The
Kulharis/axe were also taken by the
assailants with them. It is then recorded in
the case diary of that date that the police
had searched for the accused persons but
could not find them. The statement of
Vishwa Nath Singh (PW-3) under Section
161 Cr.P.C. was recorded on 03.01.1992 in
the case diary, whereas statement of
Laakhan Singh was recorded on 09.01.1992
and lastly on 14.01.1992, the statements of
Chatrapal, Pradeep Dubey, Rakesh Awasthi
and other witnesses of inquest were
recorded before completion of the
investigation and submission of the charge
sheet on 26.01.1992. The facts noted above
will be analyzed with the statements of the
prosecution witnesses at the appropriate
stage of this judgment.

33. It is vehemently argued by Ms.
Neelam Giri learned counsel for the
appellants Manoj and Rajpal that they had
been falsely implicated. The allegations of
enmity was only against Rajpal for the
reason of mortgaged land, the deed of
which was filed as Exhibit Ka-2. Different
motives had been assigned to two
appellants Rajpal and Manoj and the
motive, in any case, are very weak. As per
the statement of PW-1, one village boy
Mahesh had informed PW-1 that he heard
screams of "Bachao Bachao" near the
Nursery and on getting alert by the said
information they went to the Nursery to
search for the deceased. Whereas in his
deposition before the Court, PW-1 stated
that when he returned to the place of the
incident after lodging the report, two
persons namely Pradeep and Rakesh
Awasthi (PW-2) had intimated him that
they had seen his deceased brother
alongwith the appellants Manoj and Rajpal
who were standing near the Nursery
carrying Kulharis (axe) in their hands.



4 All. Rajpal Singh Vs. State of U.P. 35

34. The contention is that this
submission of PW-1 is an improvement
based on the information given by those
persons after recovery of the dead body.
PW-2, the witness of last seen could not
explain as to why prior to the recovery of
the dead body, he did not inform the first
informant (brother of the deceased) that the
deceased was last seen with the assailants.
As per own statement of PW-2, he knew
the first informant Jeet Singh and deceased
Vijay Pal Singh being resident of the same
village. The deceased had gone missing on
23.12.1991 and his dead body was
recovered from an open place by the first
informant on 27.12.1991. PW-1, the first
informant had stated that the entire village
knew that the deceased had gone missing
and that they kept on searching for him for
about four days. No missing report
however, had been lodged. In the above
circumstances, after lodging of the first
information  report against unknown
persons subsequent implication of the
appellants Manoj and Rajpal assigning
them different motives, is nothing but a
result of afterthought that too on
deliberations of the witnesses with the
police. Moreover, the witness of last seen
namely PW-2 is not a reliable witness, in as
much as, he stated that he had seen the
accused persons standing with the deceased
and talking to him while carrying murder
weapons in their hands. PW-2 also admitted
that the Tempo was crossing the Nursery on
the road and it did not stop near the place
of last seen. The statement of PW-2 that he
had identified accused Manoj and Rajpal
with the deceased in the light of Tempo
while passing through the road is
unbelievable.

35. It is contended that the witness of
extra judicial confession broughtforth by
the prosecution namely PW-3 Vishwa Nath

Singh cannot be trusted, in as much as, the
prosecution could not prove that PW-3 had
a relationship of trust with the accused
persons. Moreover, PW-3 lived in front of
the house of the deceased Vijay Pal Singh
and there was no reason as to why he
would not have disclosed the statements of
the accused persons namely Manoj and
Rajpal prior to the incident to warn Vijay
Pal or his brother. It is vehemently argued
that PW-3 is a got up witness in an effort of
the prosecution to add one more
circumstance in the irregular chain of
circumstances. Further, the evidence of
PW-4 is a hearsay evidence and is a result
of his own imagination, it does not carry
any weight as such.

36. It is vehemently argued that the
prosecution had tried to connect many
loose links in a zeal to complete the chain
of circumstances so as to falsely implicate
the appellants. The evidence collected by
the prosecution, however, could not be
proved to unerringly point towards the guilt
of the accused persons namely Manoj and
Rajpal. The alternative hypothesis of
someone else coming on the scene of the
occurrence and committing the crime
cannot be ruled out in the circumstances
brought forth by the prosecution.

37. Sri Kunwar Ajay Singh learned
Amicus for the appellant Munna Ram @
Baba while adopting the arguments of the
learned counsel for appellants Manoj and
Rajpal with regard to the flaws in the chain
of circumstances, vehemently argued that
there was absolutely no evidence against
Munna Ram @ Baba of participation in the
crime. The allegations of conspiracy
hatched by Munna Ram @ Baba and
providing Axe (Kulharis) (projected as
Murder weapon) to the accused Manoj and
Rajpal are based on the statement of P.W.-
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5, Laakhan Singh whose house was in front
of the house of the first informant, the
brother of the deceased. From the statement
of PW-4, Chatrapal (another brother of the
deceased) and P.W.-5, it is evident that they
both solved the crime on their own by
interrogating appellant Munna Ram @
Baba on 09.01.1992. As per own statement
of P.W.-5, they threatened appellant Munna
Ram @ Baba with dire consequence before
making alleged recovery of bicycle and
shoes allegedly belonging to the deceased
Vijay Pal Singh on his pointing out.
Though there is contradiction in the
statement of PW.4 and 5 as regards the
manner in which alleged recovery memo of
bicycle and shoes was prepared but it is
evident from the record that the alleged
recovery was made by these witnesses
alongwith other villagers and appellant
Munna Ram @ Baba was handed over to
the Investigating Officer in the police
station who put him behind the bar. The
implication of appellant Munna Ram @
Baba is not proved by any other
incriminating  circumstance  such  as
recovery of murder weapon etc. at his
instance. The alleged recovery of bicycle
and shoes at the instance of Munna Ram @
Baba was not proved by the prosecution by
producing the recovered articles in the
Court. The recovery memo exhibited as
Exhibit Ka-4 had been proved by P.W.-5
who had signed it alongwith other
prosecution  witnesses namely P.W.4
Chatrapal. The genuineness of this
document was not admitted by the defence
and in this circumstance, the examination
of the Investigating Officer became
relevant. The manner in which the
appellant Munna Ram @ Baba had been
arrested by the Investigating Officer could
not be explained by the prosecution for
non-examination of the Investigating
Officer. All the above documents such as

Exhibit Ka-3, Exhibit Ka-4 & Exhibit Ka-5
namely the report submitted by P.W.-4
Chatrapal and P.W.-5 Laakhan Singh and
the recovery memo; could not have been
relied upon to implicate the appellants, in
as much as, genuineness of these
documents were not admitted. The proof of
these documents is only by the prosecution
witness of facts who deposed that they gave
those documents/reports to the
Investigating Officer. In the event of Non-
examination of the Investigating Officer, he
could not be confronted on the statements
of the witnesses of fact to point out
inconsistencies, to cull out truth, with
regard to the mode and manner in which
alleged recovery was made at the instance
of the appellant Munna Ram @ Baba and
the contents of the reports. In absence of
cogent evidence, conviction of the
appellant Munna Ram @ Baba for the
offence under Section 302 with the aid of
Section 34 and Section 120-B IPC cannot
be sustained. The conviction of appellant
Munna Ram @ Baba for the offence under
Section 201 IPC for destruction of evidence
suffers from patent illegality. There is no
evidence, much less cogent evidence that
the accused Munna Ram @ Baba was
involved in the crime of murder and
concealment of the dead body at the place
of its recovery. It is vehemently argued by
the learned counsel for the appellant that
the appellant Munna Ram @ Baba had
been implicated only on the suspicion of
the prosecution witnesses for the reason
that his hut was located near the place of
recovery of the dead body and the entire
prosecution story is concocted.

38. It is lastly argued by the learned
counsels for the appellants that there is no
recovery of murder weapon; the motive
assigned to the accused namely Manoj is
very weak and no motive at all could be
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assigned to appellant Munna Ram @ Baba.
It was a case of circumstantial evidence and
hence examination of the Investigating
Officer was necessary so as to bring before
the Court as to how investigation had
proceeded and in what manner evidence
was collected by him. The date and place of
arrest of the accused persons namely Rajpal
and Manoj also becomes relevant in the
facts of the present case, which was not
brought before the Court. The appellant
Munna Ram @ Baba was admittedly
nabbed by the prosecution witness
themselves and handed over to the police
on 09.01.1992. Three different time of
giving report by PW-4 Chatrapal (Exhibit
Ka-3) to the police, about the evidence of
last seen could be found in the statement of
three witnesses. PW-1 stated that Chatrapal
had reached the place of recovery on
27.12.1991 at about 03.00 PM and at that
point of time, the dead body was being
sealed to send it for the postmortem. The
report Exhibit Ka-3 of the incident was
given by PW-4 Chatrapal in the police
station after the dead body was sealed
whereas the written report was lodged at
about 09.00-10.00 AM. PW-4 Chatrapal, to
the contrary, stated that he prepared the
written the report at about 09.00-09.30 AM
and the body was sent for the postmortem
at about 10.00-10.30 AM in his presence.
He says that he got the information of the
incident in Kanpur at about 05.00 AM and
when he reached the spot, police was
making enquiries. As per the statement of
PW-3, the dead body was sealed at about
4.00 AM and he was present near the dead
body throughout the night. There is, thus,
material contradictions in the testimony of
these witnesses who had introduced the
witnesses of last seen and conspiracy. This
contradiction coupled with other material
inconsistencies in the testimony of the
prosecution witnesses is proof of the fact

that these witnesses were lying in the
Court. This is a case of absolutely no
evidence at all and three appellants deserve
acquittal.

39. In rebuttal, learned A.G.A.
vehemently argued that non-examination of
the Investigating Officer has no bearing on
the case, in as much as, once the
genuineness of the documents were not
disputed by the defence, the formal proof
of the documents prepared during the
course of investigation was not necessary
and all such documents can be read in
evidence in the trial without proof and the
signatures of the persons to whom it
purports to be signed, in view of the
categorical provisions of Section 294 (3) of
the Code of Criminal Procedure. The trial
court, therefore, cannot be said to have
erred in reading the documents admitted in
evidence, genuineness of which had been
admitted by the defence, against the
accused/appellants.

40. On the merits of the case, it is
submitted by the learned AGA that the
evidence of last seen of the accused persons
with the deceased alive is categorical and
PW-2, the witness of the last seen had
entered in the witness box to prove that the
deceased was lastly seen with the accused
Munna Ram @ Baba. The first informant,
the brother of the deceased had assigned
the motive of enmity to the accused Rajpal.
Appellant Manoj had also grudges against
the deceased which has been proved by the
defence by the evidence of PW-1, brother
of the deceased. With the statement of PW-
3 Vishwa Nath, it was proved by the
prosecution that the accused Manoj and
Rajpal had conspired to kill the deceased
Vijay Pal Singh on account of the grudges
carried by them. As regards appellant
Munna Ram @ Baba evidence of PW-5,
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according to the learned AGA, is sufficient
to convict him. It is argued by the learned
AGA that since it is a case of circumstantial
evidence, it was not possible for the
prosecution to collect any direct evidence
and the only requirement was to complete
the chain of circumstances leading to the
guilt of the accused persons.

41. In the instant case, according to
the prosecution, the chain of circumstances
had begun with the evidence of the last
seen and concluded with the evidence of
PW-5 who had proved the recovery of
bicycle and shoes of the deceased Vijay Pal
Singh on the pointing out of appellant
Munna Ram @ Baba. The witnesses are
natural witnesses who were living in the
vicinity of the house of the deceased. Their
testimonies cannot be discarded as
unreliable. Minor contradictions in the
statement of the witnesses are not such
which would break the chain or create a
dent in the prosecution story.

42. Having heard learned counsel for
the parties and perused the record, we may
note that this is a case of circumstantial
evidence. In a case which rests on
circumstantial evidence, the law postulates
two fold requirements; Firstly, that every link
in the chain of circumstances necessary to
establish the guilt of the accused must be
established by the prosecution beyond all
reasonable doubt; Secondly, that all the
circumstances must be consistent only with
the quilt of the accused and totally
inconsistent with  his innocence. The
principles as summarized by the Apex Court
in a recent decision in Nizam @ another Vs.
State of Rajasthanl taking note of its
previous decisions, be noted as under:-

"16. In the light of the above, it is
to be seen whether in the facts and

circumstances of this case, whether the
courts below were right in invoking the
"last seen theory." From the evidence
discussed above, deceased-Manoj allegedly
left in the truck DL-1GA-5943 on
23.01.2001. The body of deceased-Manoj
was recovered on 26.01.2001. The
prosecution has contended the accused
persons were last seen with the deceased
but the accused have not offered any
plausible, cogent explanation as to what
has happened to Manoj. Be it noted, that
only if the prosecution has succeeded in
proving the facts by definite evidence that
the deceased was last seen alive in the
company of the accused, a reasonable
inference could be drawn against the
accused and then only onus can be shifted
on the accused under Section 106 of the
Evidence Act."

9. 9 There are no eye-witnesses to the
crime. In a case which rests on
circumstantial evidence, the law postulates
a two-fold requirement. First, every link in
the chain of circumstances necessary to
establish the guilt of the accused must be
established by the prosecution beyond
reasonable doubt. Second, all the
circumstances must be consistent only with
the guilt of the accused. The principle has
been consistently formulated thus :

"The normal principle in a case
based on circumstantial evidence is that the
circumstances from which an inference of
guilt is sought to be drawn must be
cogently and firmly established; that those
circumstances should be of a definite
tendency unerringly pointing towards the
guilt of the accused; that the circumstances
taken cumulatively should form a chain so
complete that there is no escape from the
conclusion that within all  human
probability the crime was committed by the
accused and they should be incapable of
explanation on any hypothesis other than
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that of the guilt of the accused and
inconsistent with his innocence".

43. The last seen theory i.e. evidence
that the deceased was last seen alive in the
company of the accused is an important
link in the chain of circumstances that
would point towards the guilt of the
accused with some certainty. As noted in
Nizam & others (supra), the "last seen
theory™ holds the courts to shift the burden
of proof to the accused and the accused to
offer a reasonable explanation as to the
cause of death of the deceased. The
principle is based on the provisions of
Section 106 of the Evidence Act which lay
down that when any fact is established
within the knowledge of the person, the
burden of proving that fact is upon him.
Thus, if a person is last seen with the
deceased, he must offer an explanation as
to how and when he parted company. He
must furnish an explanation which appears
to the Court to be probable and satisfactory.
If he does so he must be held to have
discharged his burden. If he fails to offer an
explanation on the basis of facts within his
special knowledge, he fails to discharge the
burden cast upon him by Section 106 of the
Evidence Act. In a case resting on
circumstantial evidence if the accused fails
to offer a reasonable explanation in
discharge of the burden placed on him, that
itself provides an additional link in the
chain of circumstances proved against him.

44, However, Section 106 does not
shift the burden of proof in a criminal trial,
which is always upon the prosecution. It is
well-settled that it is not prudent to base the
conviction solely on the "last seen theory".
"Last seen theory" should be applied taking
into consideration the case of the
prosecution in its entirety and keeping in
mind the circumstances that precede and

follow the point of being so last seen. The
principle is that when the accused does not
throw any light upon facts which are
specially within his knowledge and which
could not support any theory or hypothesis
compatible with his innocence, the court
can consider his failure to adduce any
explanation, as an additional link which
completes the chain. Thus, in any case, the
burden to prove the guilt of the accused is
always on the prosecution. If the
prosecution has succeeded in proving the
fact by definite evidence that the deceased
was last seen alive in the company of the
accused, a reasonable inference could be
drawn against the accused and then only
onus can be shifted on the accused under
Section 106 of the Evidence Act.

45. It is noted in Ganpat Singh Vs.
State of Madhya Pradesh2 after taking
note of the decisions of the Apex Court that
the last seen evidence assumes significance
when the lapse of time between the point
when the accused and the deceased were
seen together and when the deceased is
found dead is so minimal as to exclude the
possibility of a supervening event involving
the death at the hands of another. The law
as summarized therein noticing the decision
of the Apex Court in Bodhraj @ Bodha v.
State of Jammu and Kashmir,3 and
various other decisions, in paragraph No.10
of the report, is as under:-

"10 Evidence that the accused
was last seen in the company of the
deceased assumes significance when the
lapse of time between the point when the
accused and the deceased were seen
together and when the deceased is found
dead is so minimal as to exclude the
possibility of a supervening event involving
the death at the hands of another. The
settled formulation of law is as follows :
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"The last seen theory comes into
play where the time gap between the point
of time when the accused and deceased
were seen last alive and when the deceased
is found dead is so small that possibility of
any person other than the accused being
the author of crime becomes impossible. It
would be difficult in some cases to
positively establish that the deceased was
last seen with the accused when there is a
long gap and possibility of other persons
coming in between exists. In the absence of
any other positive evidence to conclude
that accused and deceased were last seen
together, it would be hazardous to come to
a conclusion of guilt in those cases."

46. Keeping in mind the above
principles, we have to first see as to
whether the prosecution has succeeded in
establishing by definite evidence that the
deceased was seen alive in the company of
the accused in such close proximity of time
so as to exclude the possibility of a third
person entering in the scene of crime in all
reasonableness, and, thus, enabling the
Court to draw a reasonable inference
against the accused to shift onus on the
accused to explain the circumstance in
accordance with the provisions of Section
106 of the Evidence Act.

47. In this process, analyzing the oral
testimony of the witnesses, we find that
PW-1 had proved the first information
report and the motive of the crime. The first
information report was written by him in
his own handwriting and after signature it
was lodged in the police Station
Rasoolabad at about 10.30 AM. As per the
version of the first informant (PW-1), the
deceased Vijay Pal Singh had gone missing
since the evening of 23.12.1991 when he
did not return home from his workplace.
The version is that during search, PW-1

came to know that the deceased had
consumed liquor with some people near
Usri Nursery on 23.12.1991 and, thereafter,
he was never seen. In the examination-in-
chief, PW-1 stated that when he returned to
the place of incident after lodging of the
first information report, Pradeep and
Rakesh Awasthi met him there and told that
on 23.12.1991 at about 07.30 to 08.00 PM
they had seen the deceased Vijay Pal Singh
in the company of Rajpal and Manoj when
they were talking and they had also seen
sharp edged weapons in their hands, which
was like Kulhari.

48. The report of the last seen of the
deceased in the company of accused Rajpal
and Manoj was allegedly lodged by
Chatrapal Singh, another brother of the
deceased on 27.12.1991 under the
signatures of Pradeep Kumar Dubey and
Rakesh Awasthi, the witnesses of last seen.
It was stated by PW-2 in his examination-
in-chief that the report dated 27.12.1991
shown to him in the Court was dictated by
Chatrapal to Pradeep who scribed the same
and the said report was signed by him. PW-
2 had identified his signatures on the report
which was exhibitd as Exhibit Ka-3. In this
regard, it may be noted that the signatures
of Chatrapal on the said report had not been
proved by him in his deposition as PW-4.
In cross for Manoj and Rajpal, PW-4
Chatrapal stated that the report which he
gave to the Investigating Officer on
27.12.1991 was written by him at about
09.00-09.30 AM and that report was not
available on the record. By the statement of
PW-2, only his signatures on the document
was proved as Exhibit Ka-3.

49. The said report on which PW-2
proved his signature was not shown to PW-
4 during his cross examination. There is
apparent contradictions in the statements of
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PW-2 and PW-4 as to the manner in which
the said report was prepared. As the
Investigating Officer of the case had not
entered in the witness box, the report
allegedly given by PW-4 could not be put
to him. The prosecution, however, has not
been able to prove that the said report on
which signature of PW-2 was exhibited as
Exhibit Ka-3, was the same application
which was given to the Investigating

Officer by PW-4, Chatrapal and was
entered in the case diary.
50. Apart from this, there are

contradictions in the statements of PW-1
and PW-4 about the time when the written
report was given by PW-4 Chatrapal to the
Investigating Officer. PW-1 stated that the
first information report was given by him
on 27.12.1991 at about 09.00-10.00 AM in
the police station and his brother Chatrapal
(PW-4) who was living at Kanpur reached
to the place of the incident at about 03.00
PM. At that time, the body was sealed and
was being sent for postmortem. PW-1 then
stated that the report was given by
Chatrapal on his own in the police station
after the body was sealed. Whereas PW-4
Chatrapal stated that the report written by
him was given in the morning on
27.12.1991 at about 09.00-09.30 AM
before the dead body was sealed and sent
for postmortem. As per the statement of
PW-1 and PW-4, the intimation regarding
the incident was given to Chatrapal only on
27.12.1991 and then he came from Kanpur.

51. PW-2, the witness of last seen also
stated that he did not inform anyone prior
to 27.12.1991; i.e. before the dead body
was recovered that he had seen the
deceased alive in the company of the
accused persons. The reason given by him
was that he came to know about the murder
of Vijay Pal Singh only on 27.12.1991

when his dead body was found near the
Nursery. He alongwith another witness
Pradeep then went to the house of the
deceased Vijay Pal Singh and from there
they went to the place of recovery of the
body. PW-2 had denied the suggestion that
there was talk in the village of missing of
deceased Vijay Pal Singh and stated that he
did not know the fact of missing of Vijay
Pal Singh till his body was found. This
witness is resident of the same village and
he deposed to have seen the deceased on
23.12.1991 at about 07.00 PM in the
company of accused while traveling in a
tempo crossing a road besides the Nursery
near the place of recovery of the body.

52.  Further, in cross, PW-2 had
admitted that the tempo wherein he was
traveling from Rasoolabad to the village
was crossing the road and that when he had
seen the deceased alive with the accused
Manoj and Rajpal in the light of tempo,
there were Kulharis (Axes) in the hands of
accused Rajpal and Manoj; and further that
there was one more person with them who
could be identified by him if he came
before him; and that the deceased Vijay Pal
Singh was carrying bicycle while talking to
the accused persons.

53. Analysing the statement of P.W.-1,
it is evident that he was told by someone
that the deceased was seen with some
persons on the date of his missing, having
liquor near the Nursery where his dead
body was found. There is no disclosure as
to who told that fact to PW.-1 the first
informant, who gave report of missing of
his brother on the fourth days, after
recovery of the dead body. P.W.-3 stated
that he started search for his brother from
23.12.1991 and kept on searching for three
days. Everyone in the village knew about
the fact of missing of his brother but before
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recovery of the dead body between
23.12.1991 and 27.12.1991 no-one told him
that he had seen his brother alive with the
accused.

54.  Another witness of last seen
Pradeep had not entered in the witness box.
The statement of the witness of last seen
P.W.-2 does not inspire confidence of the
Court for two reasons; firstly, that he had
disclosed the deceased having been seen in
the company of the accused Manoj and
Rajpal only after recovery of the dead body
on 27.12.1991 when he had reached at the
place of recovery though he was resident of
the same village. P.W.-1, the first informant
was also present on the spot after lodging
of the first information report, but no
supplementary report was given by him
naming the two accused persons on
27.12.1991. The written report allegedly
given by P.W.-4 Chatrapal, brother of P.W.-
1 had not been proved by him. The Exhibit-
3 proved by P.W.-2 cannot be treated as
proof of the supplementary report given by
Chatrapal as P.W.-2 could not have proved
that it was the same report which was given
to the Investigating Officer by P.W.-4. The
PW-4, to the contrary, stated that the report
scribed by him and given to the
Investigating Officer was not on record.

55. The second reason for discarding
the evidence of last seen of PW.-2 is the
manner in which he described having seen
the deceased alive in the company of the
appellants Manoj and Rajpal. The statement
of PW.-2 that he had seen three persons
talking with the deceased Vijay Pal Singh
and two of them were Rajpal and Manoj
who were carrying Kulharis (axes) seems
unbelievable. It could not be explained as
to why the accused persons would carry
murder weapon in their hands while talking
to the deceased on the road side when they

already had plans to kill him. Further the
prosecution is completely silent about the
third person who was seen by P.W.-2
alongwith two accused Manoj and Rajpal
and deceased Vijay Pal Singh. For the
additional fact stated by P.W.-2 that he had
seen above mentioned four persons
standing on the road side while traveling in
the tempo, his statement of last seen of the
deceased in the company of the accused is
not found clinching as it cannot be said that
the deceased was exclusively in the
company of the accused persons.

56. Further, the lapse of time between
the point when the accused and the
deceased were seen together with an
unknown person and when the deceased
was found dead is not so minimal as to
exclude the possibility of any supervening
event involving the death at the hands of
another. The identity of the third man who
was seen with the accused persons while
they were talking with the deceased had not
been fixed by the prosecution.

57. From the statement of P.W.1, the
deceased Vijay Pal Singh was seen lastly in
the company of some people consuming
liguor near the Nursery on the day he had
gone missing. Neither the identity of those
persons in whose company the deceased
was seen consuming liquor nor the person
who gave the said information to the first
informant P.W.-1 had been established by
the prosecution. A statement has come up
in the site plan that it was told that the
deceased was seen consuming liquor in the
hut shown at the eastern side of the
Nursery. In the index, as per observation of
the Investigating Officer, at the time of
preparation of the site plan, at the place
marked as (C) at the eastern side, the hut of
the Nursery existed wherein Ramesh Kachi
Maali was residing. It is the same hut
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which has been mentioned as the place of
consumption of liquor by the deceased. In
the cross-examination of P.W.-2, it has
come up that in the Nursery a caretaker in
the name of Ramesh Kushwaha was
residing as also that one more person Lala
Ram Srivastava was also deputed as
caretaker of the Nursery at the time of the
incident. As per the site plan, the dead body
was found at place (A) on the Chak road
towards the South, diagonally in the South-
West direction, from the place shown as (C)
distance of which has been indicated as
about one furlong. The place (B) as
indicated in the index of the site plan, on
the pakka road, has been shown as the
place where the deceased was allegedly
seen with accused Rajpal and Manoj
having Kulhari in their hands by the
witnesses. The distance of place (B) and
(C) has not been shown in the site plan
whereas distance of place (A) and (B) is
mentioned at 93 paces. There is nothing on
the record which indicates that the
occupant of the hut where the deceased was
seen having liquor namely Ramesh
Kushwaha or Ramesh Kachi Maali (as
shown in the site plan) had been
interrogated by the Investigating Officer.
From the above circumstances also, the
possibility of any person other than the
accused appellants being the author of the
crime cannot be ruled out.

58. It is also not believable that P.W.-2
being the resident of the same village was not
aware for about 3 to 4 days that deceased
Vijay Pal Singh had gone missing, when
P.W.-1 deposed that the entire village knew
about the missing of Vijay Pal Singh. Another
witness of last seen who was allegedly
traveling with P.W.-2 had not been produced
in the witness box. Moreover, the testimony
of PW.-2 is found untrustworthy and it also
could not be corroborated by the surrounding

circumstances. It is a case where the
prosecution has not been able to prove the
fact of last seen of the deceased alive in the
company of the accused in close proximity of
time, leaving all possibilities of any
supervening event so as to draw a reasonable
inference against the accused Rajpal &
Manoj to shift onus upon under Section 106
of the Evidence Act. Both the accused
persons namely Rajpal and Manoj in their
examination under Section 313 Cr.P.C. in
reply to the question No.5 relating to the
circumstance of last seen had refuted the
statement of the witnesses Pradeep and
Rakesh Awasthi being "false".

59. Moreover, the 'last seen theory' is
only a link in the chain of circumstances
though an important link but even if it is
established the mere circumstance that the
deceased was last seen alive in the company
of the accused is an unsafe hypothesis to
convict on a charge of murder. In a case like
this where the prosecution found it difficult to
positively establish that the deceased was last
seen with the accused as there was a long gap
and possibility of other persons coming in
between exists, without any other positive
evidence to corroborate by mere concluding
that the accused and the deceased were last
seen together, it would be hazardous to come
to the conclusion of guilt. The corroboration
of the circumstance of last seen with other
evidence on record so as to form chain will
be necessary in such a case.

60. In the instant case, the other
circumstances which the prosecution
brought in support of its theory of last seen
in order to form a chain are:-

(i) The statement of PW-3 Vishwa
Nath Singh that he met accused Manoj and
Rajpal on 23.12.1991 at about 05.00 PM at
the Medh of the field of deceased Vijay Pal
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and they themselves told him that Vijay Pal
Singh would be killed from their hands in
case he met them and would not be spared
on that day. In the examination-in-chief,
PW-3 stated that prior to the fateful day,
Rajpal did not tell anything to him nor they
met. He then stated that when Rajpal and
Manoj met him they were carrying Kulhari
(Axe) in their hands. PW-3 states that after
talking to the accused, he went to
Malkhanpur and in the evening when he
came back, he came to know that Vijay Pal
Singh did not return home. The dead body
was found near the Nursery at a distance of
one furlong concealed in the Payar of
Paddy.

In cross, this witness has admitted
that his house was located in front of the
house of the deceased Vijay Pal Singh and
he and deceased belong to the same family.
The purpose of visiting Malkhanpur which
was a distance of about 03 Km from the
village was not disclosed by PW-3 saying
that it was a private work which could not
be disclosed. On a suggestion PW-3 denied
that he did not enter inside the Nursery and,
therefore, could not tell as to whether two
employees of the Nursery were residing
there. He then stated that he reached
Malkhanpur within five minutes by bicycle
and stayed there for 15-20 minutes and his
work was finished by then. When he
returned from Malkhanpur, sun was set and
that accused Rajpal and Manoj did not meet
him at the field of Vijay Pal Singh after he
returned from Malkhanpur. In the cross,
PW-3 further stated that he got to know, at
about 10.00 PM in the night on the same
day, i.e. 23.12.1991, that Vijay Pal Singh
did not return home from Rasoolabad, but
gave an explanation that he could not tell as
the brother of the deceased namely Jeet
Singh was not met. He further denied the
suggestion that search for Vijay Pal was
being made in the village and the nearby

places. PW-3 further goes on to tell that on
the next day, he left at about 06.00 AM for
Hardoi to meet his daughter and before he
left, he could not talk to Jeet Singh about
Vijay Pal Singh. He returned to his village
from Hardoi on 27.12.1991 in the evening
and when he came back, police was not in
the village. He then came to know that the
body of Vijay Pal was found concealed in
the Payar. After hearing the said news he
straightway went to the place where the
dead body was discovered and reached
there at about 09.00 PM. PW-3 further
stated that he stayed besides the dead body
for the whole night and the Investigating
Officer (Daroga Ji) also reached there. The
dead body was sealed and taken away from
the place of recovery in the morning at
about 04.00 AM. He also went to the police
station alongwith the sealed body and after
it was sent to Kanpur in the morning, he
came back to the village. PW-3
categorically stated that he did not give any
statement to the Investigating Officer at the
spot where he reached at the night and
further stated that he was not interrogated.
For the first time, he passed on the relevant
information to Jeet Singh, the first
informant. This witness has lastly stated
that his statement was recorded by the
Investigating Officer after 10 to 12 days in
the village and he did not tell the officer
about him going to Hardoi. He, thus, has
stated that he did not tell about the meeting
with the accused Rajpal and Manoj in the
field of Vijay Pal in the evening of
23.12.1991 or before 27.12.1991.
Analyzing testimony of this
witness, first and foremost point noticeable
is that this witness has admitted being the
member of the same family of the deceased
Vijay Pal Singh and that his house was
located in front of the house of Vijay Pal
Singh though he did not disclosed his
relationship with the deceased Vijay Pal
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Singh. The accused Manoj and Rajpal were
also resident of the same village. For the
reason of PW-3 being a relative, member of
the family of the deceased, it is
unbelievable that the accused Rajpal and
Manoj would make any confession before
him that too while carrying Kulharis (Axes)
in their hands so as to alert him that they
would kill Vijay Pal Singh on that very day
if he met them. The reason for going to the
field of Vijay Pal Singh in the evening at
about 05.00 PM given by this witness is
that he was going on a bicycle for his
private work from Usri to Malkhanpur.
There is no explanation as to why this
witness would go to the field of Vijay Pal
Singh which was located besides the Pakka
road on the northern side opposite the
Nursery (as shown in the site plan). The
distance of Malkhanpur from the village
Usti is disclose as 03 km by PW-3, how he
had reached there within 5 minutes from
bicycle also remains explained. The
purpose of visit to Malkhanpur had not
been disclosed by PW-3. This witness
admittedly did not disclose the factum of
meeting the accused persons till the time of
the inquest as according to him he met Jeet
Singh, the first informant, after coming
back from Hardoi on 27.12.1991 when he
reached at the place of recovery of the body
at about 09.00 PM. The statement of PW-3
that he reached at the place of discovery of
the dead body on 27.12.1991 at about 09.00
AM and the body was sealed and sent from
the spot at about 04.00 AM where he
remained for the whole night is in clear
contradiction to the documents on record.
The inquest report and the site plan clearly
indicate that the inquest commenced on
27.12.1991 at about 11.15 hrs (after the
first information was lodged at about 10.30
hrs) and was completed by 12.20 hrs on
27.12.1991 and the body was sent for the
postmortem which was conducted on

28.12.1991 at about 01.00 PM. Other
witnesses proved that after inquest body
was sealed and sent for postmortem.
Further this witness had admitted that he
did not make any statement to the
Investigating Officer about going to
Hardoi. The explanation given by this
witness for keeping quiet for four days till
the dead body was discovered is not

convincing. His statement is full of
contradictions, inconsistencies and
embellishment on material particulars.

Even otherwise, he was not in a
relationship of trust with the accused
persons and being a relative of the deceased
living opposite his house, it seems highly
improbable that the accused would make
this kind of confession to him so as to alert
the deceased to save himself from their
clutches.

Moreover, it is settled that extra
judicial confession is a weak piece of
evidence. There must be some very good
reason for making the disclosure by the
accused to the witnesses for the Court to
place reliance on such an evidence.
Reference be made to Pakkirisamy Vs.
State of T.N. 1997 (8 SCC 158;
Sahadevan & another Vs. State of Tamil
Nadu 2012 (6) SCC 403. In the instant
case, we do not find any reason to accept
the evidence of PW-3 as a reliable and
trustworthy one.

(if). The next link in the chain is
the statement of PW-5 who had been
introduced as a witness of conspiracy
hatched by the appellants Munna Ram @
Baba, Manoj and Rajpal. PW-5 Laakhan
Singh, a resident of the same village,
admitted that his house was in front of the
house of the first informant Jeet Singh who
also belong to his community. As per the
version of this witness, on 23.12.1991 the
fateful day, at about 10.00 AM, while he
was going to Rasoolabad, on the way, he
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reached at the hut of Munna Ram @ Baba.
At that time, 2-3-4 persons were having
Charas in the hut of Munna Ram @ Baba
and amongst them Manoj and Rajpal were
present alongwith one more person whose
name was not known to him. PW-5 had
also identified the accused persons namely
Manoj, Rajpal and Munna Ram @ Baba
present in the Court during his deposition.
He then narrated that he evesdropped these
persons hatching the conspiracy to Kill
Vijay Pal Singh and Munna Ram @ Baba
agreed to provide Kulhari (murder weapon)
to commit the murder. PW-5 then stated
that he went to Rasoolabad by bicycle and
then had gone to Kanpur and after 5-6 days
when he returned back to the village on
27.12.1991 in the evening he came to know
that Vijay Pal was Killed.

On getting information, he went
to the house of Vijay Pal but no one other
than female family members were present
therein and Chatrapal was not met. He also
stated that he intimated them raising a
suspicion that Munna Ram @ Baba might
be having information of the murder of
Vijay Pal, he alongwith the family
members of deceased Vijay Pal, then, went
to the hut of Baba who was not found there.
They made a private enquiry and on
09.01.1992, they could catch hold of
Munna Ram @ Baba in his hut. They
threatened him that he would also be killed
and then Munna Ram @ Baba disclosed
that the bicycle and shoes of Vijay Pal
Singh were concealed in a Payar in the
field of Jairam on the southern side of the
road. The recovery of bicycle and shoes of
Vijay Pal was then made at the instance of
Munna Ram @ Baba and PW-5 alongwith
Chatrapal (PW-4), Puttan Singh, Vijay
Bahadur and other villagers, took Munna
Ram @ Baba to the police station after the
recovery. A report of the enquiry (Exhibit
Ka-4) had also been written by PW-5

Laakhan Singh, at the crossing of
Rasoolabad, in his handwriting and
submitted the said report in the police
station after getting signature and thumb
impression of the witnesses. According to
him, the recovered articles bicycle and
shoes were also deposited in the police
station by them and Munna Ram @ Baba
was handed over to the police. The memo
of recovery of bicycle and shoes was
prepared at the police station and read over
to him which is Exhibit ka-4.

At this juncture, it is relevant to
note that Exhibit Ka-4, the recovery memo
of bicycle and shoes of the deceased Vijay
Pal Singh was exhibited at the instance of
PW-4 who had identified his signature on
the said document. The contradiction in the
statement of PW-4 & 5 on the recovery
memo Exhibit Ka-4 would also be noted at
the appropriate place of this judgment.

Noticing further, we may note
that PW-5, in cross, had stated that the hut
of Munna Ram @ Baba was at a distance
of 25 to 30 paces from the Nursery. The
location of the hut of Munna Ram @ Baba
has not been shown in the site plan. On a
suggestion given to PW-5, he had denied
that he went to the hut of Munna Ram @
Baba to have Charas but said that he used
to go there to have Darshan of Munna Ram
@ Baba. For non disclosure of conspiracy
before 09.01.1992 an explanation has been
given by PW-5 that he did not give much
weight to the conversation of Rajpal,
Manoj and Munna Ram @ Baba as he
thought that they were in the state of
intoxication and did not think that they
would really commit murder. This witness
admittedly returned to the village on
27.12.1991 at about 03.00-04.00 PM after
the body of Vijay Pal Singh was discovered
but he denied that the body was discovered
on 27.12.1991 and stated that he went to
the house of the deceased Vijay Pal Singh
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in the evening at about 05.00 PM and then
about 07.00 PM but neither he could meet
Jeet Singh (first informant) nor Chatra Pal
(PW-4). He denied having knowledge of
the report of the murder having been
lodged in the police station and the names
of the person against whom the said report
was lodged. He then stated that when the
report of conspiracy of Munna Ram @
Baba Exhibit Ka-5 was given by him, the
Investigating Officer had recorded his
statement but he did not know at that time
that the police had earlier interrogated
Munna Ram @ Baba. On the suggestion as
to why he had mentioned the said fact in
his report, this witness gave a vague
answer.

From the analysis of the statement
of this witnesses, the story set up by him is
not found convincing for the contradictions in
his statement with regard to the time of
reaching the village and passing of the
information to the family members of the
deceased about the conspiracy of three
accused. This witness being a resident of a
house located in front of the house of the
deceased seems to be a got up witness set up
by PW-4 Chatrapal Singh, brother of the
deceased Vijay Pal Singh. The manner in
which enquiry was done by this witness on
his own and the statement given by him to the
Investigating Officer on 09.01.1992 after the
alleged recovery of bicycle and shoes of the
deceased at the instance of Munna Ram @
Baba indicated that this witness acted more as
a detective taking all credits to solve the
crime. He is not found to be an independent
witness, an impartial person. PW-5 has very
conveniently excluded the presence of the
first informant Jeet Singh from the scene to
buy time to create evidence about the whole
conspiracy chapter against the accused
persons.

(iii). The last witness PW-4
brought in the chain of circumstance is

Chatrapal Singh, brother of the deceased
Vijay Pal Singh. He has stated that he came
to know about the death of his brother
about 05.00 AM and reached at the place of
discovery of the body straightway where
the police was making the necessary
investigation. An application was given by
him, at about 09.00.-09.30 AM in his own
handwriting, to the Investigating Officer
before the dead body was sealed and sent
for postmortem but that report is not on
record. He did not remember as to the time
when he wrote the report. The body was
sent for the postmortem at about 10.00-
10.30 AM in his presence and, thereafter,
he went to his house. This witness then
stated that he stayed in the village for about
15 to 20 days and before 09.01.1992 PW-5
Laakhan Singh did not disclose anything to
him about the incident. For the first time on
09.01.1992, he had a talk with Laakhan
Singh (PW-5) at about 05.00-06.00 AM in
the village. Thereafter, they alongwith other
villagers accompanied with the
Investigating Officer had reached at the hut
of Munna Ram @ Baba within 20 minutes.
He then stated that the Investigating Officer
had reached at the hut of Munna Ram @
Baba at about 06.30 AM and then they all
went to the place wherefrom bicycle and
shoes were recovered. The place of
recovery was about 150 to 250 meter from
the Pakka road at the southern side of the
road. On a question put to PW-4, he
admitted that the memo of recovery of
bicycle and shoes was prepared at the
police station but his statement was
recorded by the Investigating Officer on
09.01.1992 at the spot. They all went to the
place of recovery of bicycle and shoes
alongwith the Investigating Officer and the
report was written by Laakhan Singh (PW-
5) and then signed by him.

Analyzing the testimony of this
witness, he is not found to be trustworthy
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because of the material contradictions in
his statement about the recovery of bicycle
and shoes of the deceased from near the
place of the incident at the instance of the
appellant Munna Ram @ Baba. From the
memo of recovery, Exhibit Ka-4 proved by
this witness, it is evident that it was noted
therein that one bicycle and one pair of
shoes were brought to the police station by
Laakhan Singh (PW-5) and the memo of
the same was prepared at the police station
in the presence of PW-4 Chatrapal. Another
important feature of his testimony is when
he states that Laakhan Singh conveyed the
information about conspiracy to him only
in the morning of 09.01.1992.

From the statement of this
witness and that of Laakhan Singh (PW-5),
it is evident that PW-5 opened up only on
09.01.1992 when he gave a report in
writing as 'Exhibit Ka-5' after nabbing the
third appellant Munna Ram @ Baba from
his hut. PW-5 though stated in his
deposition that he did not meet Chatrapal
(PW-4) on 27.12.1991 at about 07.00 PM
when he went to the house of the deceased
after discovery of the dead body but he
remained silent about the date and time
when he had disclosed his information of
the incident to Chatrapal (PW-4).

From the analysis of the above
evidence, it is proved that the prosecution
had concocted a story for implicating
Manoj and Rajpal at the instance of
Chatrapal (PW-4), the brother of the
deceased, who himself was not a resident
of the village, after he reached the village
on 27.12.1991. The accused persons
namely Rajpal and Manoj were introduced
in the scene of crime after the discovery of
the body when a report allegedly was given
by PW-4 Chatrapal naming them as the
suspected accused. The alleged report given
in the handwriting of Chatrapal (PW-4) had
not been proved by him. The report namely

Exhibit Ka-3, as is available on the record,
had been exhibited by PW-2 Rakesh
Awasthi, the witness who could have
simply proved his signature on the same.
The scribe of the said report who had
entered in the witness box as PW-4 did not
prove the same, rather stated that the report
given by him to the police was not
available on the record. No reliance as such
can be placed upon the document namely
Exhibit Ka-3 so as to treat it as a
supplementary report of the crime.

61. From the extract of the case diary,
noted above, it could be seen that the first
statement of PW-1, the first informant, was
recorded on 27.12.1991 at the place of
recovery of the body as soon as the police
reached at the spot alongwith him, after
registration of the first information report.
In Section 161 Cr.P.C. statement of PW-1,
he had introduced Pradeep Dubey and
Rakesh Awasthi as witnesses of last seen of
the deceased alive with accused Manoj and
Rajpal. He, thus, came to know on
27.12.1991 that Manoj and Rajpal were
behind the crime. This witness (PW-1) has
very conveniently stated that the
Investigating Officer did not record his
statement with regard to the incident at any
point of time and the statement of his
brother Chatrapal was recorded.

62. The above contradictions,
inconsistencies in the statements of
witnesses show that they were all made up
or got up witnesses. Three witnesses
namely PW-2 the witness of last seen; PW-
3 the witness of extra judicial confession
and PW-5 the witness of conspiracy came
to know that accused Manoj and Rajpal
were behind the crime when the deceased
had gone missing on 23.12.1991. They all
are either related to the deceased or were
his neighbour, but everyone surprisingly,
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had left the village on the same day or the
next day and, thus, explained why they did
not pass on their information to the family
members of the deceased/missing person
between 23.12.1991 to 27.12.1991 when
the search of the deceased was going on.
All of them together entered in the scene
(though at different times) after discovery
of the body on 27.12.1991.

63. From the case diary, it may be noted
that on the first date of discovery i.e. on
27.12.1991, the statement of PW-1, the first
informant Jeet Singh and Munna Ram @
Baba was recorded by the Investigating
Officer, before and after making the spot
inspection of the site of the discovery of the
body. The place where the deceased Vijay Pal
Singh was seen in the company of the
accused Manoj and Rajpal is also indicated in
the site plan as place (B). The witnesses of
last seen Pradeep Dubey and Rakesh Awasthi
were present on the spot of discovery as they
are witnesses of inquest, but the Investigating
Officer despite the information of last seen
(an important one) received by him did not
record the statement of these two material
witnesses for the reasons best known to him.
The statement of Vishwa Nath (PW-3) was
recorded in the case diary on 03.01.1992 after
accused Manoj was arrested by the
Investigating Officer as is evident from the
Parcha No.lll of the case diary dated
03.01.1992. The statements of Lakhan Singh
was recorded on 09.01.1992 after the
appellant Munna Ram @ Baba was handed
over to the police by the prosecution
witnesses. The statement of Chatrapal (PW-4)
as also Pradeep and Rakesh Awasthi (as both
witnesses of last seen and inquest) were
recorded on 14.01.1992 in the case diary at
Parcha No.lV.

64. There is no recovery of the
murder weapon. As per the statement of the

witnesses, one Axe used in the murder was
provided by the appellant Munna Ram @
Baba but from the statement of the
witnesses (PW-2 & PW-3) it seems that
both the accused persons were seen having
Axe in their hands that means two Kulharis
were introduced by the witnesses of last
seen. There is no clarity about the second
weapon.

65. On the implication of the third
appellant Munna Ram @ Baba, there is no
evidence of last seen of the deceased alive
in his company. Only evidence against
appellant Munna Ram @ Baba is the report
dated 09.01.1992 submitted by Laakhan
Singh (PW-5) which was based on a private
enquiry made by the prosecution witnesses.

66. As analysed above, the entire
story presented by PW-5 is proved to be a
concocted story for his unbelievable
version of the events after 27.12.1991 and
for the contradictions in the statement of
PW-5 and PW-4, PW-5 is proved to be an
unreliable/untrustworthy witness.
Moreover, the alleged recovery of bicycle
and shoes by PW-5 and PW-4 is proved to
be planted one as it was not made by the
Investigating Officer at the instance of the
accused Munna Ram @ Baba.

67. With regard to the recovery
memo, Exhibit Ka-4, it was prepared at the
police station and not at the spot. A site
plan of the place of recovery of these
articles is also on the record which contains
a signature bearing the date as 26.01.1992.
In view of non-examination of the
Investigating Officer, it could not be
ascertained as to when and where the
recovery was made and how the site plan of
the place of recovery was prepared by the
Investigating Officer on 26.01.1992. The
PW-4 though tried to suggest that the



50 INDIAN LAW REPORTS ALLAHABAD SERIES

Investigating Officer was accompanying
them at the time of recovery but it is
evident from the record that the appellant
Munna Ram @ Baba was not arrested by
the Investigating Officer prior to the
recovery and he was handed over to the
police by the prosecution witnesses hamely
PW-4 and PW-5 alongwith the alleged
recovered articles namely the bicycle and
shoes. The recovery memo namely Exhibit
Ka-4 is, thus, liable to be rejected.

68. From the above discussion, it is
evident that the prosecution witnesses who
were either related to the deceased or his
neighbours made lots of enquiries on their
own to find out the culprit and in that
process many different stories were
concocted. The contradictions in the
statement of the witnesses arose as they
made improvements to prove them right.
The prosecution has tried to form the chain
by connecting loose links from here and
there. Three prosecution witnesses namely
PW.2, PW.3 and PW-5 had seen or met the
accused persons namely Rajpal and Manoj
at different times on the very day when he
had gone missing, i.e. 23.12.1991, but all of
them had left the village for one or other
reason and entered in the scene only on
27.12.1991 after the discovery of the dead
body. The explanation offered by these
three witnesses for their absence in the
village between 23.12.1991 and 27.12.1991
is not convincing. These witness namely
PW-2, PW-4 and PW-5 are unreliable and
untrustworthy.

69. As far as the motive is concerned,
though a mortgage deed was presented in
the Court by PW-1 and the signature of his
deceased brother on the same was proved
as Exhibit Ka-2 but beyond that no other
evidence was brought before the Court to
prove the dispute of deceased with the

accused Rajpal. Only PW-4, another
brother of the deceased, in his examination-
in-chief, had stated the motive being the
mortgage of his field by the deceased Vijay
Pal Singh. The 'Exhibit Ka-3' which has
been placed on record as the report given
by Chatrapal (PW-4) to the Investigating
Officer, had not been proved by him, as
noted above. The contents of the said
report, therefore, cannot be seen.

70. With regard to another accused
Manoj, the motive assigned by PW-1 is too
weak. Moreover, both the accused had been
assigned different motives and there is no
evidence on record about meeting of mind
of these persons to kill the deceased, except
the testimony of PW-3 & PW-5 who have
been found to be unreliable witnesses. No
motive has been assigned to the third
accused Munna Ram @ Baba who has been
convicted by the trial court under Section
302 read with Section 34 IPC.

71. All the above circumstances put
together raised many questions about the
manner in which the investigation was
conducted and evidence was collected by
the Investigating Officer to submit charge
sheet against three accused persons namely
Manoj, Rajpal and Munna Ram @ Baba,
but it is one of those cases where the
Investigating Officer had not entered in the
witness box. All the questions, therefore,
remain unanswered.

72. The next issue, thus, to be
examined is as to whether the non-
examination of the Investigating Officer
caused prejudice to the accused appellants.

73. In this regard, it may be noted that
though the defence had admitted the
genuineness of papers of investigation such
as Chik FIR, recovery memo, Exhibit Ka-
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16, postmortem report Exhibit Ka-18, the
inquest report Exhibit Ka-10, the charge
sheet Exhibit Ka-19 and Ka-20 as also the
site plan Exhibit-8 & 9 but did not admit
the papers prepared by the prosecution
witnesses and given to the Investigating
Officer. Though with the acceptance of the
genuineness of the chik report, the written
report Exhibit Ka-1 also stood admitted,
but other reports such as Exhibit Ka-3,
Exhibit Ka-5 and the recovery memo
Exhibit ka-4 had not been admitted as
genuine documents by the defence. For
non-examination of the Investigating
Officer, it could not be proved as to how
and in what manner these papers were
included during the investigation. In
absence of the Investigating Officer, the
defence has been deprived of the
opportunity to cross examine him on the
documents entered in the case diary namely
the recovery memo Exhibit Ka-4 and the
reports Exhibit Ka-3 and Ka-5, allegedly
given by PW-4 and PW-5.

74. The question as to how the site plan
Exhibit Ka-8 was prepared on 26.01.1992, the
date of submission of the charge sheet,
remained unanswered. The delay in recording
the statement of material witnesses of last seen
(namely Pradeep Dubey and Rakesh Awasthi)
by the Investigating Officer remained
unexplained in his absence. The contradiction in
the statement of the prosecution witness PW-4
with regard to giving of the report naming the
witnesses of last seen could not be put to the
Investigating Officer so as to get his version.
The contradiction about the preparation of the
recovery memo Exhibit Ka-4 in the statement
of PW-4 and 5, the witnesses of the said
recovery memo, could not be put to the
Investigating Officer. The defence has, thus,
been seriously prejudiced in the instant case for
the non-examination of the Investigating
Officer.

75. We may note that in the matter of
non-examination of the Investigating
Officer, the legal position is that there can
be no universal straight jacket formula that
the non-examination of the Investigating
Officer per se vitiates the criminal trial. It
would depend upon the facts of the
particular case as to whether the non-
examination of the Investigating Officer
had caused prejudice to the accused. It has
to be shown by the defence that the accused
had been prejudiced and was deprived of
the opportunity to bring out contradiction
in the statement of the witnesses for the
prosecution before the police. It is held in
State of Karnataka Vs. Bhaskar Kushali
Kotharkar & others4 that as part of fair
trial, the Investigating Officer should be
examined in the trial cases, especially in a
sessions trial. The reason being that if any
of the prosecution witnesses give any
evidence contrary to their previous
statement recorded under Section 161 Cr.
P.C. or there is any omission of certain
material particulars, the previous statement
of these witnesses could be proved only by
examining the investigating officer who
must have recorded the statement of these
witnesses under Section 161 Cr. P.C.

76. In Ram Dev & another Vs. State
of U.P5 it was observed that it was
desirable for the prosecution to produce the
Investigating  Officer at the trial
notwithstanding the fact that various
documents which were to be proved by the
Investigating Officer were accepted by the
defence as genuine documents and were
not disputed.

77. Whether non-examination of the
Investigating Officer in any way create any
dent in the prosecution case or affect the
credibility of the witnesses would depend
upon the facts of the case. In any case, it
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has to be shown as to what prejudice has
been caused to the appellants for such non-
examination (reference Bahadur Naik Vs.
State of Bihar6).

78.  Keeping in mind the above
discussion in light of the principles noted
above we find that in the instant case, the
accused appellants have been seriously
prejudiced on account of non-examination
of the Investigating Officer and this
omission has created a deep dent in the
prosecution case. The cumulative effect of
the prosecution evidence, thus, is that the
witnesses of the prosecution have not been
found trustworthy; the contradictions in
their testimony remained unexplained for
non-examination of the Investigating
Officer; the chain of circumstances putforth
by the prosecution has many loose links
which could not be connected to each other.
The result is that the complete chain of the
circumstances could not be formed by the
prosecution to unerringly point towards the
guilt of the accused persons excluding
every possible hypothesis except one to be
proved.

79. The prosecution has failed to
establish every link in the chain of
circumstance beyond all reasonable doubt to
establish the guilt of the accused, leaving
reasonable grounds for the conclusion
consistent with the innocence of the accused.
It could not be shown that in all human
probabilities the act must have been done by
the accused persons and no on else.

80. Further none of these documents,
Exhibit Ka-3, Ka-4 and Ka-5 were put to
the accused persons in their examination
under Section 313 Cr.P.C. For the site plan,
a general question was framed as question
No0.19'" but the site plan exhibited as

Exhibit Ka-8 and Ka-9 were not put up to
the accused persons.

81. The trial court had, thus, erred in
relying upon these documents to draw
inference against the appellants and to
accept the submission of prosecution
witnesses for conviction of the accused
persons.

82. For the above discussion, we find
that the trial court namely the Illrd District
& Sessions Judge, Kanpur Dehat has
committed a manifest error of law in
convicting three accused persons namely
Rajpal, Manoj & Munna Ram @ Baba only
on an untrustworthy last seen evidence.

83. Accordingly, the judgment and
order dated 08.05.1997 passed by the Ilird
Additional District & Sessions Judge,
Kanpur Dehat in S.T. No.104 of 1992 and
S.T. No. 417 of 1992 arising out of Case
Crime No0.191 of 1991 under Section 302,
201, 120-B IPC, P.S. Rasoolabad, District
Kanpur Dehat, is set aside.

84. The accused-appellants are
entitled to be acquitted of all the offences
of which they were charged. Their
conviction is liable to be set aside.

85. The appeals are hereby allowed.

86. The appellant Rajpal and Munna
Ram @ Baba are on bail. Their sureties
shall stand discharged.

87. The appellant Manoj is in jail. He
shall be released forthwith, in case he is not
needed in any case.

88. Sri Kunwar Ajay Singh learned
Amicus  Curiae rendered valuable
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assistance to the Court. The Court
quantifies Rs.15,000/- to be paid to Sri
Kunwar Ajay Singh, Advocate towards fee
for the able assistance provided by him in
hearing of this Criminal Appeal. The said
payment shall be made to Sri Kunwar Ajay
Singh Advocate by the Registry of the
Court within the shortest possible time.

89. The office is directed to send back
the lower court record along with a
certified copy of this judgment for
information and necessary action.

90. The compliance report be
submitted to this Court through the
Registrar General, High Court, Allahabad.
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Charan Singh ...Appellant (In Jail)
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Sri Umesh Shankar, Sri Subedar Mishra
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Criminal Law- Code of Criminal Procedure,
1973- Section 318 - Trial of a deaf and
dumb person- No bar to proceed against a
deaf and dumb accused on a charge of a
criminal offence. But, whenever a criminal
proceeding is drawn against a deaf and
dumb person, the endeavour should be
that he understands the proceedings. If

the court finds that he understands the
proceedings, the trial must proceed in the
ordinary way. However, while doing so,
courts have to see to it that the trial is fair
and the accused gets a chance of putting
up such defences as he may have.

The only requirement before the court while
trying a deaf and dumb person is to ascertain as
to whether he understands the proceedings.

Evidence Law - Indian Evidence Act, 1872-
Illustration (e) to section 114 - Code of
Criminal Procedure, 1973- Section 318 -
There is a legal presumption that judicial
and official acts have been regularly
performed. In these circumstances once the
court had recorded its satisfaction with
regard to the ability of the accused to
understand and communicate, and there
being no application before that court
questioning its satisfaction or praying for
services of a sign language interpreter for
the accused, in our view, an unrebutted
legal presumption with regard to the
regularity of the judicial act would operate
against the accused-appellant. Thus,
keeping in mind the legal presumption as
also the statement of PW-4 that the
appellant is in a position to understand and
communicate and is not of weak mind, we
are satisfied that the trial did not vitiate for
lack of appointment of a sign language
interpreter for the accused-appellant.

Where the court records its satisfaction that the
accused is able to understand the proceedings
against him and the said satisfaction remains
unchallenged then the trial cannot be held to be
vitiated.

Evidence Law - Indian Evidence Act, 1872
- Non-examination of children and other
family members of the deceased- Where
the accused is ones own family member,
witnesses of that family are reluctant to
give evidence. More over, children rarely
go against their parents. Therefore, their
non-examination, in the facts of the case,
is not fatal to the prosecution case.

Non- examination of the family members of the
accused will not be fatal for the prosecution as
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the family members may be reluctant to depose
against the accused.

Criminal Law - Indian Penal Code, 1860 -
Section 302- Indian Evidence Act, 1872
Section 106 — Death of wife due to
strangulation- Appellant is that he is
admittedly the husband of the deceased
and there is no denial of the appellant
with regard to him residing with his wife
at the time and place of the incident. Most
importantly, the deceased died due to
strangulation - The appellant had escaped
from the spot and for several days he was
absconding.

The appellant, being the husband of the
deceased had failed to discharge the burden of
proof explaining the homicidal death of his wife
and had absconded after the commission of the
crime and therefore an adverse inference may
be drawn against him. ( Para 22, 23, 27, 28)

Criminal Appeal rejected. (E-3)

Judgements/ Case law relied upon:-

1. Emperor Vs Deaf and Dumb, AIR 1917 Bom.
288

2. Emperor Vs Ulfat Singh, AIR 1947 Alld 301

3. St. Vs Radhamal Sangatmal Sindhi, AIR 1960
Bom. 526

4. In re: Padmanabhan Nair Narayan Nair, AIR
1957 Ker. 9

(Delivered by Hon’ble Manoj Misra, J.)

1. This appeal is against the judgment
and order of conviction and sentence dated
12.01.2006 passed by the Additional
Sessions Judge (Fast Track Court), Court
No. 1, Pilibhit in Sessions Trial No. 695 of
2004 whereby, the appellant has been
convicted under section 302 I.P.C. and
sentenced to imprisonment for life with
fine of Rs. 5,000/- and on default of

payment of fine, additional six months
imprisonment.

INTRODUCTORY FACTS

2. On a written report (Exb. Ka-1),
lodged by Surendra Singh (PW-1), the
brother of the deceased, on 28.06.2004, at
17:35 hours, a Chik FIR (Ex. Ka-4) was
prepared by PW-5, giving rise to Case
Crime No. 54 of 2004, under Section 302
I.P.C., at P.S. Hazara, District Pilibhit.
The prosecution case, in brief, is that
informant's elder sister Banso Bai (the
deceased) was married to the appellant
(Charan Singh) twelve years ago; she had
five daughters and a son; the appellant
used to suspect and taunt the deceased of
being unchaste and treated her with
cruelty; in the evening of 27.06.2004, the
deceased and the accused had a fight; in
the night of 27/28.06.2004, deceased's
neighbours Darshan Singh (PW-3) and
Parsa Singh (PW-4), at about 2.00 am,
heard noises; upon which, PW-3 and PW-
4 went to the spot to notice that the
appellant was strangulating the deceased;
that, by the time they could come to the
rescue of the victim, she was dead and
the appellant escaped. It was claimed that
after receipt of the above information
from PW-3, PW-1 (informant) went to the
house of the deceased to confirm the
news and, upon finding her sister dead,
the report has been lodged.

3. The inquest was conducted by
19:50 hours on 28.06.2004, which was
witnessed by PW-1 (Surendra Singh-
informant); Jarnail Singh (not examined);
Satnam Singh (not examined); Puran Singh
(not examined) and Resham Singh (not
examined). The inquest report (Exb. Ka-2)
was prepared by PW-6.
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4. Autopsy of the body of the
deceased was conducted at about 4 pm on
29.06.2004. The autopsy report (Exb. Ka-3)
prepared by Dr. K.K. Sharma (PW-2)
notices as under:

External examination: Female
body of average build and muscularity;
face swollen, cynosed, eye-balls prominent
(sic) congested. Tongue swollen, bitten by
the teeth. Frothy blood coming out of
mouth and nostrils. Rigor mortis had
passed off from both upper limbs, passing
off from lower limbs. Signs of
decomposition present. Foul smell coming
out of body. Abdomen distended.

Ante-mortem injuries:

(@) Contusion 6 cm x 4 ¢cm on
upper part of neck, left side;

(b) Contusion 5 cm x 3 c¢cm on
upper part of neck, right side.

On deeper dissections:,

Underlying tissues are
ecchymosed; larynx, trachea, bronchial
tubes are congested (sic) frothy blood and
mucous.

Internal Examination:

(i) Both lungs congested;

(i) Stomach had 150 ml of
fluid; small intestine had fluid and gases;
and large intestine had faecal matter and
gases.

Cause of death -Asphyxia due to
throttling.

Estimated time of death: About
one and a half day before.

5. Charge-sheet (Exb. Ka-11) was
submitted on 18.08.2006 by S.O. Rajendra
Prasad (not examined) but it was proved by
PW-6. After taking cognisance on the
police report, on committal of the case to
the court of session, on 03.03.2005, charge
of the offence punishable under Section

302 I.P.C. was framed against the appellant,
which was denied and a trial was claimed.

PROSECUTION EVIDENCE

6. During the course of trial, the
prosecution examined as many as Six
witnesses. PW-1 (Surendra Singh) the
informant; PW-2 - the Doctor who carried
out autopsy; PW-3 (Darshan Singh) and
PW-4 (Parsa Singh) - eye-witnesses; PW-5
(Virendra Kumar Srivastava) is the
constable clerk, who made G.D. Entry of
the FIR (Ex. Ka-5) and prepared the Chik
FIR (Ex. Ka-4); and PW-6 (Narendra Singh
Tiwatiya) - the first investigating officer
(1.0.) who carried out initial stages of the
investigation including preparation of the
site plan, inquest report, etc but was, later,
transferred and replaced by Rajendra
Prasad, who was not examined. PW-6,
however, proved the charge-sheet
submitted by Rajendra Prasad.

7. At this stage, it would be
appropriate to notice the testimony of the
prosecution witnesses in some detail.

(i) PW-1 (Surendra Singh). He
stated that the deceased Banso Bai was
married to the accused-appellant 13 years
ago. Out of the wedlock, she had five
daughters and one son; that his brother-in-
law (the accused) used to level allegation of
unchastity on his sister and also used to
treat her cruelly. In respect of the incident,
PW-1stated that Darshan Singh (PW-3)
came and informed him that in the evening,
preceding the night of the incident, the
appellant and the deceased had a fight and,
at 2 am in the night, on hearing shrieks,
PW-3 and PW-4, who were neighbours of
the deceased, woke up and witnessed that
the accused was pressing the neck of the
deceased but, by the time they could save
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her, the deceased had died and the accused
escaped. PW-1 stated that upon getting the
above information, he went to the house of
the deceased at village Tatarganj, found
body of the deceased lying on a cot;
thereafter, PW-1 dictated the report to
Jarnail Singh (not examined), who wrote
the report, read it over to PW-1, which,
PW-1 signed. On this statement, the written
report was marked Exb. Ka-1. PW-1 also
proved that at the time of inquest
proceeding, he was present and had signed
the report, which was exhibited as Exb. Ka-
2. {Note: At the time when the statement in
chief of PW-1 was recorded, the accused
was not represented by a lawyer and,
therefore, the court appointed an Amicus
Curiae to represent the accused and assist
him in cross-examining the witnesses. The
Court, accordingly, fixed 14.07.2015 for
cross-examination of PW-1. However, the
cross-examination of PW-1 was held on
28.07.2005}.

(i-a) In his cross-examination,
PW-1 stated that, initially, the relations were
good between the accused and the deceased,;
that when he heard that the accused used to
level allegations of unchastity on the
deceased, he took no step, thinking that
bickering between husband and wife is
common. He admitted that his sister had not
told him that her husband was treating her
cruelly, perhaps, she used to hide all those
things. But, through her neighbours, he came
to know that she was being harassed by her
husband. In respect of the incident, he stated
that he came to know about the incident in
the morning, between 7.30 and 8.00 am,
through PW-3 (Darshan Singh). This
information came to him while he was
staying with his elder sister at Bazaar Ghat.
When PW-1 got information from Darshan
Singh, he and his elder sister, namely, Surno
Bai went to the house of Banso Bai (the
deceased). He stated that it took them one and

a half hours to reach the house of the
deceased. He stated that deceased's children
are being looked after by their Tau' (father's
elder brother) and that PW-1 is not looking
after them. In respect of the incident, PW-1
stated that when he had reached her sister's
place in the morning, he did not see any
policemen there, though her neighbours were
there; after staying there for one and a half
hours, PW-1 went to the police station with
his other sister to lodge report. PW-1 stated
that he saw his sister's body lying on a cot.
He stated that near the hut of her deceased
sister, at a short distance, there were huts of
PW-3 and PW-4. The hut of the deceased and
her husband had three shades (Chhappar).
Two shades were joint and one was separate.
Under the two joint shades there was a
kitchen and a Baithak (a platform for sitting
purposes), partitioned by a Tatiya (straw
mat). Under the third shade, animals of the
accused used to be tied, which was at a
distance of five to six paces. In respect of
writing the report, PW-1 stated that he met
the scribe of the FIR, namely, Jarnail Singh,
at a Tea Stall, outside the police station. By
the time the report was scribed, it was 4:30 to
5 pm. He stated that he had gone to the police
station on a bicycle and it must have taken
two and a half to three hours to reach the
police station. He stated that when he
returned from the police station it was
evening and while he was returning on his
bicycle, he saw the police proceeding in a
Jeep to the village. By the time PW-1 arrived
at the village, the police had already reached
there. PW-1 stated that the police had
prepared documents in his presence; that he
and his sister had arrived from the police
station by about 7 pm; that the first
information report must have been lodged
between 4:30 pm to 5 pm.

(i-b) In respect of the condition of
his sister's body, PW-1 stated that when he
had noticed his sister's body, she was
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wearing a Kurti and Salwar and her eyes
were shut and her hands were on her chest.
He had not noticed any injury on her hands
though, there were old injury marks on her
leg. He stated that on exposed parts of her
body, he had not noticed any injury though,
blood was oozing out from her nose and
mouth. He also stated that she had glass
bangles. PW-1 stated that at the time of
inquest there were many persons; that the
body of his sister was taken for autopsy in
the night, between 1.30 am to 2 am. He
denied the suggestion that there was
animosity between the accused-appellant
and his neighbours Darshan Singh and
Parsha Singh in respect of some land
dispute. He also denied the suggestion that
the deceased and the accused-appellant had
good relations. He also denied the
suggestion that he is telling a lie.

(i) PW-2 (Dr. K.K. Sharma).
He proved the autopsy report and accepted
the possibility of death of the deceased to
have occurred at about 2 am on 28.06.2004.

(ii-a) In his cross-examination,
he admitted that the estimated time of death
can vary by nine hours and it is also
possible that the injuries found on the body
of the deceased could be on account of use
of hard and blunt object.

(iti) PW-3 (Darshan Singh) -
Eye witness. He stated that he knows the
accused-appellant as his hut is near the hut
of PW-3; that the accused-appellant is deaf
and _dumb; that there used to be fights
between the accused-appellant and the
deceased as the accused-appellant used to
level allegations of unchastity on her; that
in the evening, preceding the night of the
incident, the accused and his wife (the
deceased) had a fight; that in the night of
the incident, while PW-3 was in his own
hut, at about 2 am, he heard noises coming
from the hut of the accused-appellant; on
hearing the noise, PW-3 and his brother

Parsa Singh (PW-4) went towards the hut
of the accused and saw the accused
strangulating his wife. Seeing PW-3 and
PW-4, the accused ran away but by the time
they reached there, the deceased had died.
PW-3 stated that he gave information about
the incident to the informant.

(ili-a) In his cross-examination,
PW-3 stated that the accused is his relative;
PW-1 is also his relative; his relationship
with the accused is through PW-1; the
accused has no agricultural holding though,
PW-3 has two acres of land; whereas, his
brother Parsa Singh (PW-4) has one and a
quarter acre of land; that the deceased, in
relation, is PW-3's 'Mausi' (mother's sister);
that deceased is a cousin of PW-3's uncle;
that the deceased had four daughters and a
son and the eldest, amongst the daughters,
is 11-12 years old whereas, youngest would
be 3-4 months old; that deceased and the
appellant had been fighting with each other
since last two to three months before the
incident; that PW-3 had not given
information about their fights to Surendra
Singh (PW-1); that Surendra Singh (PW-1)
had not visited the deceased in the last 2-3
months, though PW-1's father used to visit,
who is 60-70 years old; that in the night of
the incident, PW-1's father (Makhan Singh)
was not there as he was away; in PW-3's
village, there is no electricity; that PW-3's
hut is about 10 paces away from that of the
accused; that PW-3's brother Parsa Singh's
hut is towards east of his hut and the
distance between his hut and his brother's
hut is about 12 paces; that in the evening,
preceding the night of the incident, the
accused-appellant had not assaulted the
deceased with danda (stick) or slaps; that
accused-appellant can neither speak nor
listen; PW-2 denied the suggestion that
there use to be no fight between Charan
Singh (appellant) and Banso Bai (the
deceased).
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(ili-b)  On  further  cross-
examination, PW-3 stated that Charan
Singh can communicate with the help of
signs, through his fingers, and can also
understand what  others wish  to
communicate. He admitted that earlier,
relationship between Charan Singh and
Banso Bai was cordial and that, out of their
relationship, they had six children.

(iii-c) On further Cross-
examination, PW-3 stated that the night of the
incident was a dark night. When he heard
noises, he rushed to the spot from his own hut
and his brother also arrived there; that
deceased's children were there and were
crying; that Banso Bai's mother and father
were also sleeping there. PW-3 stated that
Charan Singh was pressing the neck of Banso
Bai and when PW-3 and PW-4 reached the
spot and were just about 5-6 paces away,
seeing them, accused-appellant ran away.
PW-3 stated that after Charan Singh ran
away, several others arrived at the spot; that
he went to inform the informant (PW-1) at
about 6 am on a cycle; that PW-3 reached
informant's house by 7 am and after giving
information to the informant, PW-3 returned
back. PW-3 stated that the police had arrived
by 12 (noon). PW-3 stated that he does not
remember as to what happened thereafter.
PW-3 also clarified that deceased's children
were young therefore, they could not save
their mother.

(iii-d)  PW-3  denied the
suggestion that thief/dacoit/robber Kkilled
Banso Bai in the night. PW-3 also denied
the suggestion that he has a dispute with
Charan Singh (the accused-appellant) and
therefore he is lying with a view to grab
Charan Singh's land. He also denied the
suggestion that because Surendra Singh
(informant) is his relative, therefore, he is

lying.

(iii-e) PW-3 told the Court that
when he went to the hut of Banso Bai, he

had a torch and in the light of the torch, he
had spotted Charan Singh strangulating the
victim. He also stated that he had screamed
at Charan Singh but, he did not respond.
Rather, he ran away. PW-3 stated that the
torch which he had, he has not brought. He
also could not remember whether he had
shown the torch to the 1.0. He also stated
that the cot where the deceased was lying
was outside the shade. He denied the
suggestion that he is telling a lie.

(iv) PW-4 (Parsha Singh)-
another eye-witness. In his statement in
chief, he narrates the same story as narrated
by PW-3 (Darshan Singh) including that
the accused is deaf and dumb. He also
stated that the incident was witnessed in the
light of a torch.

(iv-a) In his cross-examination,
he stated that the informant, in relation, is
his 'Mama' (maternal uncle) and the
deceased is his 'Mausi' (maternal aunt). He
also stated that deceased had six children
and her son is about 10-11 years old. PW-4
stated that he had disclosed to the 1.O. that
Banso Bai was of bad character but this
was not disclosed to Surendra Singh (PW-
1) and Banso Bai's mother and father. He
stated that at present Banso Bai's children
are being looked after by their grand
parents.

(iv-b)  On  further  cross-
examination, he admitted that Charan
Singh (the accused-appellant) held about
two acres of land, which is being ploughed
by him. He also stated that, after marriage,
Charan Singh and Banso Bai had good
relations though, since two months before
her death, they used to have fights. PW-4,
however, admitted that he never informed
Surendra Singh (PW-1) or mother and
father of Banso Bai about their fights. PW-
4 stated that a day before the incident, the
appellant had assaulted Banso Bai with a
lathi though it had left no injury mark. PW-
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4 stated that he had not informed brother,
father and mother of Banso Bai about this
incident.

(iv-c) In respect of the incident,
he stated that that night was dark; that
night, Banso Bai had cried 2-3 times and on
hearing her cries, he and his brother (PW-3)
went to the spot. Charan Singh's children
had also raised alarm but, as they were very
young, they could not save their mother.
PW-4 stated that outside the shade
(Chhappar), there was just one cot where
Banso Bai was lying. Rest were sleeping
inside the shade. He stated that other cot
was at some distance from the cot of Banso
Bai. When questioned about distance of the
other cot, PW-4 stated that it must have
been 20-25 hands away. On further cross-
examination, PW-3 stated that in that
separate cot Charan Singh's mother and
father were sleeping but they did not make
any attempt to save the deceased.

(iv-d)  On  further  cross-
examination, PW-3 stated that when he had
reached the spot, he had seen Charan Singh
on top of the cot and pressing the neck of
Banso Bai. Banso Bai was screaming but in
low volume. When he and his brother (PW-
3) arrived, Charan Singh left and ran away.
PW-4 further stated, that when they
examined Banso Bai from close proximity,
she was found dead. He stated that he saw
the incident from a distance of 6-7 paces in
torch light.

(iv-e) To Court - PW-3 stated that
Charan Singh cannot speak clearly but can
speak little bit and can communicate by
hand gestures. PW-4 also stated that Charan
Singh cannot properly hear but has good
eye sight and is not insane or of weak
mind.

(iv-f)  On  further  cross-
examination, PW-4 stated that he had
shown to the 1.O. the place where the cot
was lying and from where he and his

brother (Darshan Singh) had challenged
Charan Singh and the direction in which he
ran away towards the jungle but, if this fact
was not mentioned by the Investigating
Officer, then he cannot tell the reason. PW-
4 stated that after the incident, he had
stayed overnight at the spot whereas the
police had arrived in the morning at 9 am
and had prepared documents and had also
got his thumb impression. He stated that
the police had not taken thumb impression
of Jarnail Singh or anybody else in his
presence. PW-4 stated that the police had
lifted the body by about night. He denied
the suggestion that he had not witnessed the
incident and he is telling a lie because of
being a relative of Surendra Singh (PW-1).

(v) PW-5 (Constable Clerk-
Virendra Kumar Srivastava). He proved
lodging of the first information report at
17:35 hours on 28.06.2004 of which GD
entry no. 20 (Exb. Ka-5) and Chik FIR
(Exb. Ka-4) was prepared by him.

(v-a) In his cross-examination, he
stated that he is not aware as to how and by
what conveyance the informant came to the
police station. He stated that Chief Judicial
Magistrate had seen the Chik FIR on
02.07.2004. He further stated that at the
time of lodging the first information report,
the Investigating Officer was there and
papers were handed over to him; and that
he left immediately. PW-5 stated that the
body had not come to the police station. He
denied the suggestion that first information
report was ante-timed under the influence
of the informant.

(vi)j PW-6 (S.I. Narendra
Kumar Tivatia). He is the investigating
officer, who conducted investigation in the
matter up to 09.08.2004 whereafter, he was
transferred. PW-6 stated that after the FIR
was lodged, he took the informant with him
on official Jeep to village Tatarganj (the
village in which the crime was committed)
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and, upon reaching the spot, at the behest
of the informant, he inspected the spot,
prepared site plan (Exb. Ka-6), conducted
and prepared inquest report (Exb. Ka-2) as
well as letter for the CMO and other
documents in respect of post-mortem etc.
and, thereafter, recorded statement of the
inquest witnesses and made an effort to
search out the accused. He stated that on
29.06.2004, he made an effort to arrest the
accused but could not find him in his
house. Thereafter, on 30.06.2004, he got
copy of the post-mortem report which was
incorporated in the case diary. On
01.07.2004, he made efforts to arrest the
accused but the accused could not be
found. On the same day, he recorded
statement of witnesses Parsha Singh and
Darshan Singh. Again, on 02.07.2004;
04.07.2004; 07.07.2004; and 10.07.2004,
he made effort to arrest the accused-
appellant Charan Singh but he could not be
found. Finally, on 11.07.2004, he submitted
an application in Court, stating Charan
Singh has absconded therefore, proceeding
under Section 82 and 83 Cr.P.C. be initiated
on which, on 14.07.2004 he got
information from the Court that the
application  will be considered on
17.07.2004. On 17.07.2004, he obtained
processes, under section 82 Cr.P.C. as also
non-bailable warrants. On 21.07.2004, he
searched for the accused and took steps
under Section 82 Cr.P.C. On 31.07.2004,
again, raid was conducted to arrest Charan
Singh but he could not be found. On
09.08.2004, he came to know that Charan
Singh had left Uttar Pradesh for Uttranchal
and is in district Udham Singh Nagar. PW-
6 stated that, thereafter, he was transferred
and the remaining investigation was
conducted by Rajendra Prasad. PW-6 stated
that Rajendra Prasad arrested Charan Singh
and after recording his statement, submitted
charge-sheet. PW-6 proved the writing and

signature of the second 1.O. on the charge-
sheet, which was marked Exhibit Ka-11.

(vi-a) In his cross-examination,
PW-6 stated that he had not disclosed in the
site plan the route which Charan Singh took
to escape from the spot. He stated that
witnesses Darshan Singh and Parsha Singh
did not inform him the direction and the
route which the accused take to escape
from the spot. He, however, stated that huts
of the witnesses and the accused were at
close proximity to each other.

(vi-b) He denied the suggestion
that Surendra Singh (the informant) was
crossed by the police while he was on a
cycle, 5-6 kms away from the village.
PW-6 stated that when he had gone to
prepare the inquest report, deceased's
mother-in-law and children were there.
Children were young though, he could
not recollect their age. PW-6 stated that
he had enquired from the mother of the
accused but had not recorded her
statement. The children had no clue about
the incident as they were sleeping. He
stated that he had not questioned the
children at the time when he was
preparing the inquest report. He stated
that when he had visited the spot, he had
seen only one cot lying there where there
was dead body. He stated that the
witnesses had not shown any torch to
him. He denied the suggestion that he
reached the spot at noon. He also denied
the suggestion that he found the body of
Banso Bai in an open field. He stated that
the witness Parsha Singh had not
informed about the bad character of
Banso Bai though, Parsha Singh had told
him that Charan Singh, by gestures, did
communicate that his wife is not of good
character. On being shown paper no.
11/35, PW-6 stated that this was a letter
written by Station Officer Rajendra
Prasad to the Chief Medical Officer in
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respect of accused being deaf and dumb.
He stated that since he had been
transferred by then, he did not investigate
in that regard. PW-6 stated that from the
entry in the case diary, it appears, that the
investigating officer, namely, Rajendra
Prasad, had interrogated the accused with
the help of gestures though, he could not
find any report of the Chief Medical
Officer on the record. He denied the
suggestion  that  charge-sheet  was
submitted by conducting a bogus
investigation.

8. After the statement of the prosecution
witnesses were recorded, on 21.12.2005, the
statement of the accused was recorded under
Section 313 CrP.C. The order-sheet of the
court below reflects that the trial court on
21.12.2005 passed following order:-

"211205
ST Fegd SYFT  HI  SIEar
SUReIT | SMgFT WIE T8 §led g fdg
gl dl wHI ST & T JAABY T AN
3T §IT HE ST 8/ D fAgTT IJTET T
|FBE B THT T TP TEINT W AT 313
forear 7/
TS &G SGEY [qIT G S

T/
TARRT H [QTIF 24.1205 I THIE
WY 8 9T &)

9. The incriminating circumstances
appearing in the prosecution evidence were
put to the accused-appellant while recording
his statement under Section 313 Cr.P.C. and
at the bottom of that statement, following
note was put:-

"SFT G WY SURYT 99
SIURIERTT H @ T foreH SIgaT GINT
1% Tl @ quf g W& &rer srtae &)

10. After 21.12.2005, on 24.12.2005, a
written explanation was also submitted on

behalf of the accused, duly thumb marked
by him and signed by his lawyer, which
reads as follows:-

"=rgierg a7 ASJIFTC |

7Elgy, fetrfia
ST No. 695/04
T 719 TV g
&IVT 302 =%
o7 EYTINT
ST o]
foraa & ard WIS g

1. I8 & grff av7 g & Suvgad
g o goT BT TIT 8/

2 ¥E & gl @ 49 7 THT Py
a9 &Y BV P [AIT o el q¥T e 7 el
gver Rig 7 arff @ ucfl & A B gl der
g1V greff @ goT werar AT &/

3 ¥E & grff 7 ar aier grar 8 s 7
& o g7 grar & o7 @R 379+ qiadl glerd
F G ®E Tol FHE SV Gl gver Mg 7 9T
Rig @ s/ wreft gat Tarst @ ve &/ il arefror
gver g @9 g 7 gl @ A @Y ger
THGH BIITH BT 1397/

4. 77 & greff [daE & SuvrT s
gl @ Rl JAYdd HEdrd BNl Vel o1
Borvawy greff #1 gl @ T 9T 5%/ greff
P! gt TE GRFIT ) off

3T T oft & grefar 8 fa greff @7
ferféga @er7 @ifder gFae dvd ®l Fur Bl

T/
feTiw
greff
24.12.05
70 3o @vT g
v 5
80 390
GIT V.. TS0
vH0 30 FH0 T

11. The trial court, by the impugned
judgment and order dated 12.01.2006, held
that from the prosecution evidence it is
established that in the night of the incident,
the appellant killed his wife by
strangulating her and that the appellant
being husband of the deceased, living with
her, has given no explanation as to in what
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other manner the deceased was Killed,
accordingly, the appellant is liable to be
convicted and sentenced, as above. While
writing its judgment, in paragraph no.16
and 17 of the judgment, the trial court dealt
with the plea of the appellant that, because
he was deaf and dumb, he could not put his
defence properly. In this context, the trial
court held that the accused was not
mentally weak and could communicate
verbally, in a stuttering manner, as well as
by gestures and, therefore, could defend
himself. While holding so, it relied on its
own observations, the record and the
statement of PW-4.

12. We have heard Sri Subedar
Mishra for the appellant; Sri J.K.
Upadhyay, learned A.G.A., for the State;
and have perused the record.

SUBMISSIONS OF
APPELLANT

THE

13. The submission of the learned
counsel for the appellant is that it was
proved on record that the appellant is a deaf
and dumb person as this position is
admitted to the prosecution witnesses of
fact, namely, PW-1, PW-3 and PW-4, and a
letter was also written by the Investigating
Officer to the Chief Medical Officer for
medical examination of the accused as he
was deaf and dumb. The said letter dated
17.08.2004 is there on record as Paper No.
11/35 and it was put to PW-6 during cross-
examination wherein, he admitted that the
said letter was sent by the 1.0. to the Chief
Medical Officer, Pilibhit. The letter dated
August 17, 2004 is being extracted below:-

"y ¥,

orrsiRT — P.B.T.
7= fafdcaferar
et g

fdva— Ho 30 o 54,04 ERT 302
IPC s=m1 aifo === Rig S/O ek Rig R/O
crexiS o gkt P.B.T. & T3 98¢ @1 o™
B IR J 3T BRI v |

EREUS

feT & & o= =i w® 9
28.06.04 I 310 == g S/O Terer g R/O
CTeRAS AT B9IRT 310 Wil & fasg Jo 310
Ho 54,04 a1 302 IPC &1 Af¥amT doiiaa
g1} fader vafera &1 Y SR fad=ET arfdo
RA g ST BT @I, T8 B GBI H I7AT|
Ao =7 R ool ARwAR fan m@r g & 9
dr 91t uTar € SR T € g qPpar & VA a9 Ao
Ao =RA Rig & [ /T8 o Fia/ weqor g
Af amawId |

31 (Hﬂ@fﬂ g 5 afyo =7 R
SWIFd B PWT/TEUF DI g B aRomd

QAT BRI BT HAT B |
=T Jar H UfRT §
feTT® FT= 17. 04
B0 390
S.0.
17.8.04
ESENIN
oTHTETeT
FOIRT (Frefriia)”

14. By citing the above letter, the
learned counsel for the appellant submitted
that despite the said request and a clear-cut
statement made before the trial court that
the accused is deaf and dumb, no medical
examination of the accused was conducted
and no sign language interpreter was
provided to the accused either for getting
his statement recorded under Section 313
Cr.P.C. or to enable him to communicate
with his lawyer for setting up proper
defence, and to enable an effective cross-
examination.  This, therefore, caused
serious prejudice to the appellant, thereby,
vitiating the trial. It has been submitted that
the whole case turns on the ocular evidence
of PW-3 and PW-4. Admittedly, the
children who had reached the age of
understanding were not produced. The eye-
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witnesses stated that the mother and father
of the accused were there, but they have not
been examined. Noticeably, the body of the
deceased carried no injuries except on her
neck which is suggestive of the fact that
she might have been strangulated with the
help of others, who might have held her
hand and legs so that she could offer no
resistance. He further submits that it is
quite possible that if the facility of a sign
language interpreter had been provided to
the accused, the accused might have
explained that on the night of the incident
he was not even there at the house and was
elsewhere. Thus, not providing an
interpreter to the accused has resulted in
serious miscarriage of justice.

15. It has further been submitted that
the entire prosecution story does not inspire
confidence as the prosecution case is that
the accused used to accuse the deceased of
bad character but, if the accused was deaf
and dumb, how would he be able to level
those allegations and, if he did level those
allegations, how would others come to
know of it. Further, the prosecution case
that the accused used to suspect and taunt
his wife is not substantiated; because, PW-3
and PW-4 have not informed the informant
or anybody else in respect of such
accusations. He submitted that at the spot
only one cot was noticed; if there was just
one cot there, where was the accused
sleeping because the other cot, according to
PW-4, was of father and mother of the
accused. This suggests that the accused was
not even there at home when the deceased
died. It has also been submitted that the
investigating officer, who arrested the
accused, has not been examined because he
could have disclosed as to from where and
in what circumstances the accused was
arrested. As, admittedly, the accused was
not given the benefit of sign language

interpreter, which ought to be available to a
deaf and dumb person to enable him to
render his explanation, the accused was
seriously prejudiced as he was not able to
disclose the circumstances in which he was
arrested and whether he was there at the
spot or elsewhere. Equally, at the time of
framing of charge, the accused did not have
a counsel to represent him because when
the witness PW-1 was tendered for cross-
examination, the Court discovered that the
accused was unrepresented therefore, the
Court offered and provided him services of
an  Amicus  Curiae. Under  the
circumstances, even the recording of
statement of the witnesses in accused's
presence was meaningless as how will he
understand as to what the witnesses were
saying. Similarly, if the benefit of a sign
language interpreter was not provided to
the accused at the time of recording his
statement under Section 313 Cr.P.C., how
would he be able to understand as to what
incriminating  circumstances  appeared
against him. It has been submitted that, it
appears, by guess work, the statement of
accused has been recorded under Section
313 Cr.P.C. This vitiates the entire trial.

16. On merits, it was argued that the
prosecution story does not inspire
confidence inasmuch as, admittedly, the
village had no electricity, the witnesses are
stated to have seen the incident in the light
of a torch which was never produced before
the Investigating Officer and was never part
of the record. Further, the site plan did not
disclose the route taken by the accused to
escape from the scene. Meaning thereby
that the eye-witnesses had not seen the
incident and, therefore, it is a case, where,
with ill motive, to grab the land of the
appellant he has been implicated, which is
borne out from the statement of PW-4,
where he admits that PW-4 is ploughing the
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field of the appellant. Thus, in a nutshell,
the submissions of the appellant could be
summarised as follows:-

(@) The FIR is highly delayed; the
prosecution has suppressed evidence by not
examining vital witnesses, namely, mother
and father of the accused-appellant as well
as her children, who were all sleeping at the
place where the deceased was killed. More
so, when, according to own case of PW-3
and PW-4, the children were there and
crying. Even according to 1.0. (PW-6), the
children were sleeping there. Yet, their
statement was not recorded which means
that the investigating agency did not try to
verify the allegations;

(b) The ocular evidence does not
inspire confidence inasmuch as, admittedly,
the incident occurred on a dark night, the
body of the deceased showed no marks of
resistance, suggesting that she was caught
hold by someone and some other person
strangulated her. This circumstance renders
the ocular account untrustworthy;

(c) That the appellant was
deprived of the right of defence as he was
not provided services of a sign language
interpreter despite the fact that he was deaf
and dumb and, that too, to the knowledge
of the Court yet, despite application and
information to the Court that he was deaf
and dumb, the Court did not direct for his
medical examination to ascertain whether
he was in a position to understand and
communicate; and

(d) That the endorsement at the
bottom of the statement recorded under
Section 313 Cr.P.C. that it was recorded
with the help of gestures after being
satisfied as to what the accused wanted to
communicate, is contrary to the order
recorded on the order-sheet that the accused
could communicate in low tones and that
his statement was recorded with the help of

his counsel and the ADGC. All of this
would suggest that there was no serious
effort to understand the disability of the
accused and to record his statement.

SUBMISSIONS ON
BEHALF OF THE STATE

17. Per contra, the learned A.G.A.
submitted that though PW-1, PW-3 and
PW-4 stated that the accused was deaf and
dumb but, from their testimony it is clear
that the accused could communicate in low
tones and was not of a weak mind.
Moreover, the court recorded accused's
statement under Section 313 Cr.P.C. after
being satisfied that what the accused
wanted to communicate, he had
communicated. Hence, there was no
miscarriage of justice even if there had
been no formal medical examination of the
accused to ascertain whether he could hear
and communicate. He further submits that
even if the facility of sign language
interpreter was not provided to the accused
that, by itself, would not vitiate the
judgment and order of the trial court as
there is a legal presumption that all official
acts have been performed in accordance
with law unless proved otherwise. He
submits that since there is an endorsement
of the presiding officer of the court that the
statement under Section 313 Cr.P.C. was
recorded with the help of the advocates
after understanding the gestures and the
utterances made by the accused in low
tones and in a lisping manner, there was
substantial compliance of the legal
provisions in that regard and, therefore, the
trial did not vitiate.

18. On merits, the learned A.G.A.
submitted that this is a case where the wife
had died in the night on account of
strangulation; that the presence of the
appellant is proved by ocular account,
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burden was heavy on the accused to explain
the circumstances in which she had
suffered injuries but there appears no
explanation in what other manner she
suffered the injuries and, in fact, there was
not even a denial in respect of his presence
there, therefore, the trial court was justified
in recording conviction.

ANALYSIS

19. Having noticed the rival
submissions, before examining the merit of
the prosecution case, we deem it
appropriate to first examine the merits of
appellant's counsel's submission that the
trial vitiated because, firstly, no medical
examination of the appellant with regard to
his speech and hearing disability was
conducted to ascertain whether, without the
help of a sign language interpreter, the trial
could have proceeded against the accused
and, secondly, whether in absence of the
facility of a sign language interpreter to the
appellant, the appellant was seriously
prejudiced in setting up his defence,
resulting in complete miscarriage of justice.
Before we proceed to test the aforesaid
submission, we must first examine whether
the appellant is deaf and dumb, if so, to
what extent; and whether, in the facts of the
case, without medical examination of the
accused-appellant in  respect of his
disability, the trial court could have
proceeded on court's own understanding of
the issue, if not, whether it vitiates the trial.

20. Before we proceed to ascertain
whether the accused-appellant was deaf and
dumb and the consequences of him being
so, it would be useful to first examine the
law governing trial of deaf and dumb
accused. Section 318 of the Code of
Criminal Procedure, 1973, which is pari
materia section 341 of the Criminal

Procedure Code, 1898 (old Code), provides
as follows:

"S.  318. Procedure  where
accused does not understand proceedings.-
If the accused, though not of unsound mind,
cannot be made to understand the
proceedings, the Court may proceed with
the inquiry or trial; and, in the case of a
Court other than a High Court, if such
proceedings result in a conviction, the
proceedings shall be forwarded to the High
Court with a report of the circumstances of
the case, and the High Court shall pass
thereon such order as it thinks fit"

21. Interpreting section 341 of the old
Code, in Emperor V. Deaf and Dumb,
AIR 1917 Bombay 288, it was observed
that though great caution and diligence are
necessary in the trial of a deaf and dumb
person yet, if it be shown that such person
had sufficient intelligence to understand the
character of his criminal act, he is liable to
punishment. In Emperor V. Ulfat Singh,
AIR 1947 Alld 301, a single judge Bench
of Allahabad High Court, interpreting
section 341 of the old Code observed: "It
would appear from the section that the
Court has first to find whether the accused
can be made to wunderstand the
proceedings. If the Court finds that he
cannot it may proceed with inquiry or trial,
but proceedings have to be forwarded to
the High Court with a report of the
circumstances of the case for suitable
orders by the High Court." The court went
on to observe that there is no provision in
the Indian Penal Code under which accused
could be exempted from punishment
merely because he is deaf and dumb. The
court further observed that in such kind of
cases, the Courts have to do their best to
see that the trial is a fair trial and the
accused gets a chance of putting up such
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defences as he may have. The above view
has been noticed and followed by a
Division Bench of the Bombay High Court
in State V. Radhamal Sangatmal Sindhi,
AIR 1960 Bombay 526, wherein it was
observed that: "the Court trying such an
accused will be directed to see that he has
the necessary legal assistance, that the trial
proceeds on the basis that the accused has
pleaded not guilty to the charge, and that
all possible defences open to him in the
circumstances of the case are considered."
A Division Bench of Kerala High Court In
re: Padmanabhan Nair Narayan Nair,
AIR 1957 Kerala 9, in respect of holding
trial of a deaf and dumb person clarified the
law further, by observing that "it is court's
duty to make a proper endeavour to see
whether the accused can be made to
understand the proceedings. If the Judge
finds that the accused can be made to
understand the proceedings the trial must
proceed in the ordinary way. If the trial
proceeds in the ordinary way the court can
pass sentence if the accused is found guilty
and convicted. However, if it is found that
the accused cannot be made to understand
the proceedings the court can convict him if
the evidence warrants it, but it cannot pass
sentence against him. The court must
forward the proceedings to the High Court
to pass such orders as the High Court
thinks fit."

22. From the decisions noticed above,
the law as it stands is that there is no bar to
proceed against a deaf and dumb accused
on a charge of a criminal offence. But,
whenever a criminal proceeding is drawn
against a deaf and dumb person, the
endeavour should be that he understands
the proceedings. If the court finds that he
understands the proceedings, the trial must
proceed in the ordinary way. However,
while doing so, courts have to see to it that

the trial is fair and the accused gets a
chance of putting up such defences as he
may have.

23. In the case at hand, the court
below had satisfied itself that the accused
could communicate, though in low lisping
tone, and could understand the proceeding.
This satisfaction is reflected in the order
sheet of the trial court as well as the
impugned judgment. The finding returned
by the trial court in that regard has not
been questioned in the grounds of appeal.
No doubt, during the course of cross-
examination, the 1.0. (PW-6) was
confronted with an application moved by
the second 1.0. for medical examination of
the accused in respect of his disability, but,
during trial, no application for medical
examination of the accused in respect
thereto has been made, or, at least, brought
to our notice, even though the appellant
was represented by a  counsel.
Interestingly, after oral examination, under
section 313 CrPC, the appellant submitted
a written statement. In that written
statement, dated 24.12.2005, he stated that
he is deaf and dumb therefore, he could
not place his defence properly before the
police. This written statement no where
stated that he could not understand the
evidence led against him during the course
of trial or that he needed a sign language
interpreter to place his case properly
before the court. There is also no prayer in
that written statement for his medical
examination. Notably, prior to submission
of written statement, dated 24.12.2005, the
court, after personally examining the
accused, on 21.12.2005 had recorded its
satisfaction that the accused is in a
position to  understand and can
communicate with the help of gestures and
in a low lisping tone. We also notice from
record that at the instance of the appellant
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all the prosecution witnesses were cross-
examined at length, on various aspects,
negating the possibility of him not being
able to properly instruct his counsel
because of his professed disability.
Further, there appears no application of
the counsel representing the appellant to
provide a sign language interpreter to
enable the counsel to communicate with
the appellant or for the appellant to
communicate with the court. Under
illustration (e) to section 114 of the
Evidence Act, 1872 there is a legal
presumption that judicial and official acts
have been regularly performed. In these
circumstances once the court had recorded
its satisfaction with regard to the ability of
the accused to understand and
communicate, and there being no
application before that court questioning
its satisfaction or praying for services of a
sign language interpreter for the accused,
in our view, an unrebutted legal
presumption with regard to the regularity
of the judicial act would operate against
the accused-appellant. Thus, keeping in
mind the legal presumption as also the
statement of PW-4 that the appellant is in
a position to understand and communicate
and is not of weak mind, we are satisfied
that the trial did not vitiate for lack of
appointment of a sign language interpreter
for the accused-appellant or for any other
like reason. In addition to above, we
notice from the record that the appellant
has extensively put forth his defence not
only by undertaking gruelling cross-
examination of the prosecution witnesses
but also by making his statement, both
oral and written, under section 313 CrPC.
Consequently, we reject the defence plea
that the appellant was seriously prejudiced
in putting forth his defence on account of
his disability and non appointment of a
sign language interpreter to assist him.

24. Now, we shall examine the merit
of the prosecution case. In this regard, the
submissions on behalf of the appellant are
that it was a night incident, other than torch
light no source of light is professed,
whereas, the torch has not been shown to
the 1.0.; the FIR is delayed; family
members of the deceased including
children, who were there, have not been
examined; and all of this, coupled with the
delay in lodging the report, would suggest
that no body witnessed the incident, the
prosecution story is contrived with ill-
motives to grab the property of the
appellant.

25. In so far as the delay in lodging
the FIR is concerned, the explanation
offered is that the eye witness went to
inform the brother of the deceased who
resided elsewhere. After receipt of
information, the brother went to deceased's
place to confirm the news. When he
confirmed the news, he went to lodge the
report. The explanation offered is not an
eyewash. It appears realistic considering
that the informant, the witnesses and the
accused are men of ordinary means.
Notably, the informant travelled from one
place to the other on a bicycle carrying his
other sister. No doubt, the eye witnesses
could themselves have lodged the report
but, ultimately, it is their outlook.
Ordinarily, people do not like to interfere in
others' family matter. Indisputably, the
incident was post mid-night and early
morning the eye witness went to inform the
brother of the deceased. In these
circumstances, though the FIR may be a bit
delayed and could have been lodged much
earlier but, in the facts of the case, where
husband of the deceased is an accused for
the murder of the deceased, it does not, by
itself, give rise to an adverse inference
against the truth of the prosecution case.
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26. In so far as absence of light to
enable the witnesses to witness the incident
is concerned, no doubt, neither the torch
used, as a source of light, was shown to the
I.0. during investigation, nor was taken
into custody, but we must not be oblivious
of the fact that the eyewitnesses and the
deceased resided in their respective huts in
close proximity to each other. Notably, the
proximity of the hut of the
deceased/accused with those of the eye
witnesses have not been disputed rather, it
is proved by oral evidence as well as the
site plan prepared by the 1.0. on the basis
of spot inspection. The witnesses came out
of their huts on hearing noises and from
close proximity they witnessed the accused
pressing the neck of the deceased. The
deceased died due to strangulation. Further,
the incident is of the year 2004, by then,
presence of torches in areas where there is
no electric supply, as was the village
concerned, is a common feature. In these
circumstances, the oral deposition in
respect of use of torch is not liable to be
discarded merely because the 1.0. did not
guestion the witnesses with respect to the
source of light.

27. In so far as non-examination of
children and other family members of the
deceased is concerned, suffice it to say that
where the accused is ones own family
member, witnesses of that family are
reluctant to give evidence. More over,
children rarely go against their parents.
Therefore, their non-examination, in the
facts of the case, is not fatal to the
prosecution case.

28. Having dealt with the arguments
advanced on behalf of the appellant, what
clinches the issue against the appellant is
that he is admittedly the husband of the
deceased and there is no denial of the

appellant with regard to him residing with
his wife at the time and place of the
incident. Most importantly, the deceased
died due to strangulation. There is no
serious challenge to the incident occurring
at the time set out by the prosecution. Even
the autopsy surgeon accepts the possibility
of death occurring at the time set out by the
prosecution. Though, a feeble attempt is
there to point out that body was found in
the field but that is not substantiated by any
evidence. The body was noticed on a cot at
a place where the hut of the accused was
there, which fact was proved by the oral
testimony as well as the site plan prepared
by the 1.O. after inspecting the spot.
Further, from the statement of 1.O. it is
clear that the appellant had escaped from
the spot and for several days he was
absconding. In fact, a search had to be
made for him and, ultimately, after recourse
to coercive processes, appellant's arrest
could be secured. All these are highly
incriminating circumstances which, by
themselves, complete a chain of
circumstances pointing towards the guilt of
the appellant and in absence of cogent
explanation, could form the basis of
conviction. Whereas, to explain this chain
of incriminating circumstances, nothing has
come, either through cross-examination, or
by way of explanation under section 313
CrPC, that the appellant resided elsewhere
or worked for gain elsewhere and was not
present at the scene of crime in the night of
the incident. Notably, accused-appellant in
the written statement under section 313
CrPC has admitted that the deceased was
his wife and they had cordial relationship
out of which they had several issues,
which, in absence of any specific statement
of separation, or claim of residing
elsewhere in connection with work, would
give an impression that the appellant, as
husband, resided with the deceased. Thus,
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we do not find a good reason to disbelieve
the prosecution case or to discard the
prosecution evidence which proves the
guilt of the appellant in the murder of his
wife beyond reasonable doubt.

29.  Consequently, we affirm the
judgment and order of the trial court and
the appeal is, accordingly, dismissed. The
appellant is in jail and shall serve out the
sentence awarded to him without prejudice
to his right to apply for remission.

30. Let the record of the court below
along with certified copy of this order be
sent to the trial court below for information
and compliance.
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Criminal Appeal No. 1689 of 2021

Kamran ...Appellant
Versus

State of U.P. ...Respondent

Counsel for the Appellant:

Anil Kumar Pandey

Counsel for the Respondent:

G.A.

Criminal Law- Narcotic Drugs And

Psychotropic Substances Act, 1985-

Section 8/21(b)- Conviction for a sentence
of five years imprisonment and with fine
of Rs. 25,000/- Application for confession
of the aforesaid offence - Quantum of
sentence- Doctrine of proportionality- The
judicial trend in the county has been
towards striking a balance between the
reform and punishment. The protection of

society and stamping out a criminal
proclivity must be the object of law which
can be achieved by imposing appropriate
sentence on criminals and wrongdoers.
Law, as a tool maintain order and peace,
should effectively meet challenges
confronting the society. At the same time,
undue harshness should also be avoided
keeping in view the reformative approach
underlying in our criminal justice system.
In our country, the reformative and
corrective approach has been adopted in
criminal justice administration and thus so
far as the instant case is concern, there is
nothing on record to show that the
accused-appellant is incapable for being
reformative - Conduct and behavior of the
appellant shows that he is liable to be
reformed and there is no threat to the
society from the appellant- Sentence of
five years rigorous imprisonment awarded
to the appellant is reduced by four years
and as such one year sentence as well as
the fine of Rs. 25,000/- and in case of
default further six months additional
rigorous punishment is being upheld.

Settled law that the reformative and corrective
approach of criminal justice has been adopted in
our country and the same has to be balanced
with the proportionality of the punishment
imposed, hence the conduct and behaviour of
the accused would be a relevant factor in
modifying the sentence of the accused. (Para
15, 16, 17)

Criminal Appeal disposed of. (E-3)
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1. S.K. Sakkar Vs The St. of W.B, Crl. Appl. No.
1661 of 2010

2. Shanti Lal Vs St. of M.P.,(2007) (2) EFR 702

3. Mohd. Giasuddin Vs St. of AP, AIR 1977 SC
1926

4. St. of Punj. Vs Bawa Singh,Crl. Appl. No. 90
of 2015 arising out of SLP (Crl.) No. 5382 of
2014

5. Sham Sunder Vs Puran, (1990) 4 SCC 731
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(Delivered by Hon’ble Shree Prakash
Singh, J.)

1. Heard Sri Anil Kumar Pandey,
learned counsel for the appellant, Sri
Anirudh Kumar Singh, learned AGA-I for
the State and perused the record.

2. The present criminal appeal has
been preferred by the appellant against the
judgement and order dated 13.08.2021 and
punishment order dated 25.08.2021 passed
by Special Judge (N.D.P.S. Act), Court No.
10, Barabanki in Special Sessions Trial
(Special Criminal Case) No. 28/2014 (State
of U.P. vs. Kamran) arising out of Case
Crime No. 358/2013 relating to P.S.
Zaidpur, District Barabanki, whereby he
was convicted with sentence under Section
8/21(b) of N.D.P.S. Act for a period of five
years rigorous imprisonment and with fine
of Rs. 25,000/- and in case of default of
payment of fine further six months
additional imprisonment is awarded.

3. As per prosecution story, present
appellant including one other co-accused
person namely Anwar was arrested on
17.11.2013 and a contraband narcotic drug
i.e. 100 gm of morphine was recovered
from each of the accused. He submits that
infact two FIR's were lodged one is bearing
No. 357 of 2013 and the next one is bearing
no. 358 of 2013. The aforesaid recovery
was shown from both the accused persons
by a common recovery memo. Common
investigation was done and charge sheet
was filed bearing no. 13 of 2013. He
submits that trials were separately done and
one of the trial, which was proceeded in the
matter of Anwar i.e., Sessions Trial No.
27/2014, wherein, Anwar had confessed the
guilt and was awarded a punishment of one
year rigorous imprisonment and with fine
of Rs. 15,000/-. So far as the present

appellant is concerned, the trial proceeded
in S.S.T. No. 28/2014. During the trial
appellant was enlarged on bail. At the level
of framing of the charges, the present
appellant denied the charges and chose to
contest the case and in such an event, trial
proceeded in respect with the present
appellant.

4. The learned counsel for the
appellant contended that infact since 2013
no witness was produced by the
prosecution up till 2021 and the appellant
was running on each and every date and
appeared before the court as and when the
case was fixed. He also added that
prosecution had failed to produced any
witness and as such it is a case where there
iS no any witness was produced for
examination. He also submits that later on,
when under the compelling circumstances,
he moved an application for confession of
the aforesaid offence, the trial proceeded in
view of the application of confession so
submitted.

5. He submits that on 11.08.2021,
statement of present appellant was recorded
under Section 313 of the Cr.P.C. and after
considering the statement of the present
appellant as well the material on record the
trial court has passed the judgement dated
13.08.2021 and punishment order was
passed on 25.08.2021. By the aforesaid
judgement the sentence of 5 years rigorous
imprisonment and fine of Rs. 25,000/- was
awarded against the appellant.

6. Learned counsel for the appellant
has argued that the trial court has failed to
appreciate the evidences which was
adduced before it. It was also not
considered by the trail court that there is
non compliance of mandatory provision of
Section 50 of N.D.P.S. Act as the appellant
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was not produced before the Gazetted
Officer or Magistrate for his search. The
said occurrence was taken place on
17.11.2013 and after framing of the
charges, not a single witness or evidence
was produced before the court by
prosecution in spite of full co-operation of
the appellant. The quantum of sentence has
also been fixed harshly. It has also not been
considered by the trial court that the
appellant had no criminal history and the
identically  situated co-accused who
confessed his guilt was awarded one year
sentence in the similar circumstances.
Learned counsel for the appellant further
argued that provision of Section 52, 55 and
57 of the N.D.P.S. Act was not complied
with and the prosecution had failed to
prove that the alleged contraband substance
was under the safe custody. The place of
occurrence was also highly suspicious and
the provision provided for search and
seizure in Notification No. 1/88 and 1/89
issued by the Central Government was also
not been complied with. Further the alleged
contraband substance was not sent for
chemical examination within 72 hours from
the time of occurrence and sampling is not
done as per law. He submits that infact
there is no any independent eye witness of
the alleged recovery to support the
prosecution version and there is lack of
chain of evidences to prove the link of
offence.

7. It was further contended that infact
there is no minimum punishment
prescribed under Section 8/21 (b) of
N.D.P.S. Act though that can be extended
up to 10 years of imprisonment. There are
several authorities of the Hon'ble Apex
Court as well as of this Hon'ble Court that
in case of confession of the guilt, the liberal
view would be adopted by the Court's. He
also argued on the issue of proportionality

of the sentence awarded as he has drawn
attention towards one of the identical co-
accused namely Anwar who had confessed
his guilt at the level of framing of charges
and therefore awarded a punishment of one
year rigorous imprisonment as well as Rs.
15,000/- fine but so far as the present
appellant is concerned after running about
more than seven years from Court to Court,
he chose to confess the guilt and thus after
confession of the guilt, the court awarded
five years rigorous imprisonment and Rs.
25,000/- fine which is a hard blow and it is
not in consonance with the settled
principles of reform of the prisoners.

8. Further he added that in fact the
Hon'ble Apex Court in case of S.K. Sakkar
vs. The State of West Bengal in Criminal
Appeal No. 1661 of 2010 has held that it's
manifest from Section 20 (i) of N.D.P.S.
Act (as it stood in 1997) that even though a
maximum sentence of five years rigorous
imprisonment and a fine of Rs. 50,000/-
was prescribed but there was no minimum
mandatory sentence and as such the
legislature had its own wisdom left it to the
discretion of a court to award the minimum
sentence albeit guided by the well known
principles on the proportionality of
sentence which is extracted below:

10. We find some merit in the
submission noticed above. It may be noted
that the appellant committed the crime in
the year 1997, i.e., much before the
Narcotic Drugs and  Psychotropic
Substances (Amendment) Act, 2001 came
into force. The  punishment  for
contravention in relation to cannabis plant
or any other provision of the NDPS Act, in
his case, would thus be regulated by the
unamended Section 20 of the NDPS Act, as
it stood before the amendment of 2001 and
which reads as follows:
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"20. Punishment for
contravention in relation to cannabis plant
and cannabis. Whoever, in contravention of
any provision of this Act or any rule or
order made or condition of license granted
thereunder.

(a) cultivates any cannabis plant;
or

(b) produces, manufactures,
possesses, sells, purchases, transports,
imports inter-State, exports inter-State or
uses cannabis, shall be punishable,

(i) where such contravention
relates to ganja or the cultivation of
cannabis plant, with rigorous imprisonment
for a term which may extend to five years
and shall also be liable to fine which may
extend to fifty thousand rupees;

(i) where such contravention
relates to cannabis other than ganja, with
rigorous imprisonment for a term which
shall not be less than ten years but which
may extend to twenty years and shall also
be liable to fine which shall not be less than
one lakh rupees and which may extend to
two lakh rupees:

Provided that the court may, for
reasons to be recorded in the judgment,
impose a fine exceeding two lakh rupees.”
(emphasis supplied)

11. It is manifest from Section 20(i) of
NDPS Act (as it stood in 1997), that even
though a maximum sentence of five years RI
and a fine of upto Rs. 50,000/- was prescribed
but there was no minimum mandatory sentence.
The Legislature had in its wisdom left it to the
judicious discretion of a court to award the
minimum sentence albeit guided by the well
known principles on the proportionality of
sentence. Taking into consideration the peculiar
facts and circumstances of this case, it appears
to us that the ends of justice would be
adequately met if the appellant's sentence is
reduced to the extent of the period he has
already undergone. We order accordingly.

9. Referring the aforesaid learned
counsel has argued that infact there is no
minimum punishment prescribed and
therefore the proportionality of the sentence
is to be looked into by the court concerned
as the legislature has in its own wisdom left
it to the discretion of a court concerned. He
also referred one of the case Shanti Lal vs.
State of M.P., reported in (2007) (2) EFR
702 wherein Hon'ble Apex Court reduced
the sentence in lieu of fine of three years to
six months. He further added that in fact
the arguments on quantum of sentence is to
be heard and in fact it should be as per the
doctrine of proportionality as per various
settled proposition of law.

10. The learned counsel has also
placed reliance in the case of Mohd.
Giasuddin Vs. State of AP, reported in
AIR 1977 SC 1926, explaining rehabilitary
& reformative aspects and while sentencing
it has been observed by the Supreme Court,
extracted as follows:-

"Crime is a pathological
aberration. The criminal can ordinarily
be redeemed and the state has to
rehabilitate rather than avenge. The sub-
culture that leads to ante-social
behaviour has to be countered not by
undue cruelty but by re-culturization.
Therefore, the focus of interest in
penology in the individual and the goal is
salvaging him for the society. The
infliction of harsh and savage punishment
is thus a relic of past and regressive
times. The human today vies sentencing
as a process of reshaping a person who
has deteriorated into criminality and the
modern community has a primary stake in
the rehabilitation of the offender as a
means of a social defence. Hence a
therapeutic, rather than an 'in terrorem’
outlook should prevail in our criminal
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courts, since brutal incarceration of the
person merely produces laceration of his
mind. If you are to punish a man
retributively, you must injure him. If you
are to reform him, you must improve him
and, men are not improved by injuries.”

The Hon'ble Supreme Court has
basically focused that anti social behaviour
cannot be all time countered by civil laws
but by being mild through re-culturization,
the same can be achieved. Further the
punishment to the injured person and the
improvement cannot be adhered with
causing injury.

11.  After the aforesaid contention,
learned counsel for the appellant argued on
the quantum of sentence and has submitted
that the accused appellant has been in jail
prior to trial, for six months and after the trial
he is in jail since 13.08.2021. He further
submitted that accused has been convicted for
a sentence of five years rigorous
imprisonment and fine of Rs. 25,000/-. He
submits that appellant has served a substantial
period and as such accused-appellant should
be released on undergone or substantial
reduction in sentence may be done.

12. Countering the aforesaid learned
AGA-I has very vehemently opposed the
contention of the appellant's counsel and
submits that learned trial court has rightly
appreciated the statements of the witnesses
and the evidences adduced by the
prosecution and has passed the judgment
and order. He also added that though there
is no maximum punishment provided under
Section 8/21-b but the same may be
extended upto 10 years. He submitted that
this is an offence which is against the
society and as such the court may be harsh
even applying the reformative theory of
punishment.

13.  In support of his contention
learned counsel appearing for State has
placed reliance on the judgment of Hon'ble
Apex Court in case of State of Punjab vs.
Bawa Singh in Criminal Appeal No. 90
of 2015 arising out of SLP (Crl.) No.
5382 of 2014, wherein it is held that liberal
view while imposing inadequate sentence
would have an impact of more harm to the
justice system and the public confidence in
the efficacy of law shall be undermined and
there must be a serious threats to the
society. The relevant part of the aforesaid
judgement is extracted as under:-

8. Therefore, undue sympathy to
impose inadequate sentence would do more
harm to the justice system to undermine the
public confidence in the efficacy of law and
society could not long endure under such
serious threats. It is, therefore, the duty of
every court to award proper sentence
having regard to the nature of the offence
and the manner in which it was executed or
committed, etc."

16. A three-Judge Bench of this
Court in Ahmed Hussein Vali Mohammed
Saiyed vs. State of Gujarat, (2009) 7 SCC
254, observed as follows:

"99. ... The object of awarding
appropriate sentence should be to protect
the society and to deter the criminal from
achieving the avowed object to (sic break
the) law by imposing appropriate sentence.
It is expected that the courts would operate
the sentencing system so as to impose such
sentence which reflects the conscience of
the society and the sentencing process has
to be stern where it should be. Any liberal
attitude by imposing meagre sentences or
taking too sympathetic view merely on
account of lapse of time in respect of such
offences will be resultwise
counterproductive in the long run and
against the interest of society which needs
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to be cared for and strengthened by string
of deterrence inbuilt in the sentencing
system.

100. Justice demands that courts
should impose punishment befitting the
crime so that the courts reflect public
abhorrence of the crime. The court must not
only keep in view the rights of the victim of
the crime but the society at large while
considering the imposition of appropriate
[pic]punishment. The court will be failing
in its duty if appropriate punishment is not
awarded for a crime which has been
committed not only against the individual
victim but also against the society to which
both the criminal and the victim belong."

17. We again reiterate in this case
that undue sympathy to impose inadequate
sentence would do more harm to the justice
system to undermine the public confidence
in the efficacy of law. It is the duty of every
court to award proper sentence having
regard to the nature of the offence and the
manner in which it was executed or
committed. The sentencing courts are
expected to consider all relevant facts and
circumstances bearing on the question of
sentence and proceed to impose a sentence
commensurate with the gravity of the
offence. The court must not only keep in
view the rights of the victim of the crime
but also the society at large while
considering the imposition of appropriate
punishment. Meagre sentence imposed
solely on account of lapse of time without
considering the degree of the offence will
be counter-productive in the long run and
against the interest of the society.

18. Recently, in the cases of State
of Madhya Pradesh vs. Bablu, (2014) 9
SCC 281 and State of Madhya Pradesh vs.
Surendra Singh, 2014 (12) SCALE 672,
after considering and following the earlier
decisions, this Court reiterated the settled
proposition of law that one of the prime

objectives of criminal law is the imposition
of adequate, just, proportionate punishment
which commensurate with gravity, nature
of crime and the manner in which the
offence is committed. One should keep in
mind the social interest and conscience of
the society while considering the
determinative factor of sentence with
gravity of crime. The punishment should
not be so lenient that it shocks the
conscience of the society. It is, therefore,
solemn duty of the court to strike a proper
balance while awarding the sentence as
awarding lesser sentence encourages any
criminal and, as a result of the same, the
society suffers.

19. Perusal of the impugned order
passed by the High Court would show that
while reducing the sentence to the period
already undergone, the High Court has not
considered the law time and again laid
down by this Court. Hence the impugned
order passed by the High Court is set aside
and the matter is remanded back to the
High Court to pass a fresh order in the
revision petition taking into consideration
the law discussed hereinabove after giving
an opportunity of hearing to the parties.
The appeal is accordingly allowed with the
aforesaid direction.

14. He has further placed reliance in
case of Sham Sunder vs Puran, reported
in (1990) 4 SCC 731, where the high court
reduced the sentence for the offence under
section 304 part | into undergone; the
Supreme Court opined that the sentence
needs to be enhanced being inadequate. It
was held as under:-

"The court in fixing the
punishment for any particular crime should
take into consideration the nature of
offence, the circumstances in which it was
committed and the degree of deliberation
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shown by the offender. The measure of
punishment should be proportionate to the
gravity of offence."”

15. Considering the contention of the
counsel for the parties and after discussing
the law laid down by the Hon'ble Apex
Court as well as by the other High Courts,
it emerges that basic tenant of criminal law
is based on social contract theory that a
crime is always against the society and not
just against the victim. While prosecuting
the perpetrators is necessary to prove his
guilt. It is to ensure that the ends of justice
are met. There are four established theory
in the criminal jurisprudence with regard to
awarding punishment i.e., Retributive
theory, Deterrent theory, Preventive theory
and Reformative theory. Reformative
theory is based on concept that every
person is capable of being reformed and
reintegrated into the society. This is
internationally the most acceptable theory
of punishment in light of the International
Human Rights Law. The Hon'ble Apex
Court in Mohd. Giasudding (supra) has
held that the reformative or the restorative
theory of punishment states that the aim of
the penal system of a state should be
reforms of the criminals and not to purely
punish them.

16. The judicial trend in the county
has been towards striking a balance
between the reform and punishment. The
protection of society and stamping out a
criminal proclivity must be the object of
law which can be achieved by imposing
appropriate sentence on criminals and
wrongdoers. Law, as a tool maintain order
and peace, should effectively meet
challenges confronting the society. At the
same time, undue harshness should also be
avoided keeping in view the reformative
approach underlying in our criminal justice

system. In our country, the reformative and
corrective approach has been adopted in
criminal justice administration and thus so
far as the instant case is concern, there is
nothing on record to show that the accused-
appellant is  incapable  for  being
reformative.

17. In the instant matter, the accused-
appellant is in jail since 13.08.2021 and
prior to that he has served six months of
imprisonment and there is no any other
criminal antecedent of the appellant. It is
also considerable that every convict is
entitled for the advantage of reformative
and corrective jurisprudence. Further the
appellant was on bail during the pendency
of the trial and he did not misuse the liberty
of bail so granted. He also kept on
appearing on each dates fixed by the trial
court and never jumped the bail. All these
conduct and behavior of the appellant
shows that he is liable to be reformed and
there is no threat to the society from the
appellant.

18. Considering the facts and
circumstances of the case and the
submission of learned counsel for the
parties, the judgement and order dated
13.08.2021 and order dated 25.08.2021
passed by Special Judge (N.D.P.S. Act),
Court No. 10, Barabanki in Special
Sessions Trial (Special Criminal Case) No.
28/2014 (State of U.P. vs. Kamran) arising
out of Case Crime No. 358/2013 relating to
P.S. Zaidpur, District Barabanki whereby
the accused-appellant was convicted under
Section 8/21(b) of N.D.RS. Act for a
sentence of five years imprisonment and
with fine of Rs. 25,000/- and in case of
default of payment of fine further six
months additional rigorous imprisonment is
hereby modified and sentence of five years
rigorous imprisonment awarded to the
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appellant is reduced by four years and as
such one year sentence as well as the fine
of Rs. 25,000/- and in case of default
further six months additional rigorous
punishment is being upheld.

19. With the above modification, the
appeal is accordingly disposed off, finally.

20. Office is directed to send the
certified copy of this judgment along with
lower court record to the court concerned
for information and necessary action.

(2022)04ILR A76
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Criminal Appeal No. 3930 of 2016

Mohammad School ...Appellant
Versus
State of U.P. & Anr. ...Respondents

Counsel for the Appellant:

Sri Syed Irfan Ali, Sri Mohd, Naushad, Smt.
Beena Mishra, Sri Praveen Kumar
Srivastava, Sri Vijay Prakash Chaturvedi, Sri
A.K. Rai

Counsel for the Respondents:
A.GA.

Section 8/20 of NDPS Act

Criminal Law - Code of Criminal
Procedure, 1973- Section 3131- The
statement of the accused-appellant under
Section 313 Cr.P.C. is not a substantive
piece of evidence. It can be used for
appreciating evidence lead by the
prosecution to accept or reject it. The
statement of accused-appellant as stated
in statement under Section 313 Cr.P.C.

will be taken into consideration in
appreciating the evidence of prosecution
and in arriving at a conclusion regarding
the truthfulness and falsity of the
prosecution case.

Settled law that statement of the accused
recorded u/s 3131 of the CrPc is not substantive
evidence but the same can be used to
appreciate the evidence of the prosecution and
the truthfulness thereof.

Criminal Law - Narcotics Drugs and
Psychotropic Substances Act, 1985-
Section 50- The Charas was recovered
from the bag which was in his right hand
not from his personnel search, therefore,
the compliance of Section 50 of NDPS Act
was not needed.

Where the recovery of the contraband is made
from the bag of the accused and not from his
person, then Section 50 of the Act will not be
attracted.

Criminal Law - Narcotics Drugs and
Psychotropic Substances Act, 1985-
Indian Evidence Act, 1872- Section 118,
Code of Criminal Procedure, 1973- Section
100 (4) — Absence of public witnesses-
effect of- The recovery was made from the
accused-appellant without prior
knowledge by the police personnels that
accused-appellant has Charas and
recovery was made all of sudden in a
lonely place of grove where no public
witnesses were present. In above
circumstances, non-joining of public
witnesses in search will not affect the
prosecution case. Police personnels are
competent witness to adduce evidence
before the learned court below, therefore,
there is no substance in the argument of
the learned counsel for the accused-
appellant that in absence of independent
witness no reliance can be placed.

Where the recovery is sudden and from a
desolate spot where independent public
withnesses may not be available to the
prosecution, then merely because only police
personnel were examined as witnesses will not
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affect the case of the prosecution adversely as
police personnel are also competent witnesses.

Criminal Law - Narcotics Drugs and
Psychotropic Substances Act, 1985-
Section 52-A - Sending of the entire
contraband for chemical examination will
not render the recovery of contraband and
chemical examination report of forensic
science laboratory Ex.Ka-11 as
inadmissibility.

Section 52-A of the Act merely provides for the
disposal of the seized contraband and lays down
the procedure for the same. Hence, sending the
entire seized contraband to the FSL will not
make the recovery doubtful. ( Para 17, 19, 20,
23, 24, 30, 36)

Criminal Appeal rejected. (E-3)

Case law/ judgements relied upon:-

1. Mohammad Mustafa Vs St.
MANU/UP/0220/2014 ( cited)

of U.P.
2. Mohan Singh Vs Prem Singh AIR 2002 SC
3582

3. Dehal Singh Vs St. of H.P (2010) 9 SCC 85

4, St. of MP Vs Ramesh (2011) 4 SCC 784

5. Dharanidhar Vs St. of UP (2010) 7 SCC 759

6. St. of Raj. Vs Parmanand and ors (2014) 85
SCC 662

7. St. of Himachal Vs Pawan Kumar with St. of
Raj. Vs Bhanwarlal AIR 2005 SC 2265

8. Sama Alana Abdullah Vs St. of Guj. (1996) 1
SCC 427

9. Anil @ Andya Sadashiv Nandoskar Vs St. of
Maha. (1996) 2 SCC 589

10. Pradeep Narayan Madkoonkar Vs St. of
Maha. (1995 ) 4 SCC 255

11. Mohan Singh Vs St. of Har. (1995) 3 SCC
192

12. PP Beeran Vs St. of Ker. AIR 2001 SC 2420

13. Devendera Kumar Mishra Vs St. of UP 1998
Crl (J) 2348 (at page 2350 in paragraph 3)

(Delivered by Hon’ble Mohd. Aslam, J.)

1. Heard learned counsel for the
accused-appellant, learned A.G.A. for the
State and perused the record.

2. The instant appeal has been filed by
accused-appellant under Section 374(2) of
Cr.P.C. against the impugned judgement of
conviction and order of sentence dated
29.4.2013 passed by Additional Sessions
Judge (ECP), Siddharth Nagar in Special
Case No.9 of 2011 (State Vs. Mohd.
School), arising out of Case Crime No.11
of 2011, under Section 8/20 of NDPS Act,
Police  Station-  Shohratgarh, District
Siddharth Nagar, by which the accused-
appellant was convicted under Section
20(b)(ii)(C) of NDPS Act, 1985 and was
sentenced to undergo rigorous
imprisonment for a period of 10 years with
a fine of Rs.1,00,000/-, in default thereof,
to further undergo imprisonment for two
years.

3. The brief facts of the prosecution
case are that PW-1 S.I. Dinesh Kumar
Yadav, In-charge SOG along with his
companion police personnels was busy in
patrolling duty near Nepal border for taking
care of the area and for preventing of
smuggling by a Government Specio Jeep
No.UP55-G-0030 and on the way he took
along with him S.I. Ram Samujh Prabhakar
and Ct. Shriram Sharma from the police
booth Shohratgarh. As soon as they reached
near the north of grove in Village Dhanaura
Mustahkam, they saw a person in the light
of Jeep coming from Nepal side with a bag
and suddenly he started hiding himself in
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the grove to avoid the light of vehicle. On
suspicion, he was apprehended with the
help of his companion personnel. On being
asked the reason of hiding, he told that he
is having narcotic substance 'Charas’ and
told his name as Mohammad School. He
was informed that it is his legal right to be
searched before Magistrate or Gazetted
Officer, thereupon, he stated that he may be
searched by him and given his consent for
being searched after execution of consent
letter Ex.Ka-1. The yellow plastic bag
which was in his right hand, was searched
and from it four packets of beige coloured
plastic on which J.O.R. was written and
two packets of vyellow plastic were
recovered. On tearing the packets, Charas
was found and on being weighed by the
scale kept in vehicle, it was found to be 5
Kg and 150 gm along with plastic packet.
In respect of authorisation for keeping
Charas, he could not show any
authorization letter. Thereafter, he was told
that his act is punishable under Section
8/20 of NDPS Act and was taken in police
custody on 4.1.2011 at 19:50 p.m. He was
arrested and the arrest memo was prepared
Ex.Ka-2. After keeping the recovered
narcotic substance Charas in the same bag,
it was stitched and was sealed and the
sample seal was prepared. On enquiry, it
was also told by the accused-appellant that
the said Charas was given to him by Thapa
at Nepal Taulihwa Border. He has also told
that a year ago, he was escaped by digging
tunnel from Taulihwa Jail from Nepal along
with eight more prisoners. Recovery memo
of Charas was ascribed by S.I. Ram Samujh
Prabhakar (PW-2) on dictation of S.I.
Dinesh Kumar Yadav, which was read and
explained to accused-appellant and police
perssonels. ~ Thereupon, all  police
personnels put their signatures on recovery
memo (Ex.Ka-3) as witness. The
information regarding arrest of accused-

appellant was given to the family member
of the accused-appellant. He was taken to
the police station Shohratgarh and was
handed over along with contraband and
recovery memo to H.C.P. Dharambir Shahi
at 20:30 p.m. On 4.1.2011, H.CP.
Dharambir Shahi has ascribed the Check
Report (Ex.Ka-9) at 22:30 p.m. at Police
Station Shohratgarh and after making
necessary entry in GD (Ex.Ka-10) vide
report N0.48 , the case was registered as
Case Crime No.11 of 2011, under Section
8/20 of NDPS Act and the contraband was

kept in the Malkhana after making
necessary entry in Malkhana Register
(Ex.Ka-6).

4. The investigation of the case was
undertaken by S.O./S.I. Anoop Kumar
Shukla (PW-5). He copied the check report
and GD entry in the case diary. He also
copied the consent letter signed by
accused-appellant and  recorded the
statement of informant S.I. Dinesh Kumar
Yadav and inspected the place of
occurrence and prepared site plan Ex.Ka-7
at the pointing out of S.I. Dinesh Kumar
Yadav. The entire contraband recovered
from the accused-appellant was sent to
Forensic Science Laboratory, Lucknow
along with sample seal and docket Ex.Ka-4
by Ct. Babban Singh (PW-3) and entry in
this respect was made in Case Diary on
16.1.2011 (Ex.Ka-5). Contraband was
received on 17.1.2011 at Forensic Science
Laboratory, Lucknow at SI. No. 347. On
physical and chemical analysis vide report
dated 17.1.2011 Ex.Ka-11, the contraband
was found to be Charas. He recorded the
statements of accompanying police
personnels as witnesses of recovery and
after completing the investigation, the

charge-sheet (Ex.Ka-8) was submitted
against the accused-appellant Mohd.
School.
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5. The cognizance of offence
punishable under Section 8/20 NDPS Act
was taken by the then learned Sessions
Judge, Siddharth Nagar on 30.3.2011
against the accused-appellant and the
copies of police papers were given to the
accused-appellant in compliance of Section
207 Cr.P.C. After hearing learned counsel
for the parties, charge of the offence
punishable under Section 20(b)(ii)(C) of
NDPS Act was framed against the accused-
appellant to which he has pleaded not
guilty and claimed to be tried.

6. In order to prove its case,
prosecution has examined informant SI
Dinesh Kumar Yadav as PW-1 and S.I.
Ram Samujh Prabhakar as PW-2 to prove
factum of recovery of contraband, recovery
memo Ex.Ka-3, consent letter Ex.Ka-1 and
memo of arrest Ex.Ka-2. Prosecution has
also examined Ct. Babban Singh as PW-3
to prove carrying of contraband along with
sample seal and docket Ex.Ka-4, safe
custody and entry of GD Ex.Ka-5.
Prosecution has also examined Ct. Ram
Agya Prasad as PW-4 to prove the safe
custody of the contraband at police station
and its entry in Malkhana Register Ex.Ka-
6. Prosecution has also examined 1.0./S.1.
Anil Kumar as PW-5 to prove site plan
Ex.Ka-7, charge-sheet Ex.Ka-8 and step
taken in investigation. He proved by
secondary evidence the check report
Ex.Ka-9 and GD entry registering the case
Ex.Ka-10. The report of Forensic Science
Laboratory Ex.Ka-11 was also tendered by
prosecution.

7. The statement of the accused-
appellant under Section 313 of Cr.P.C. was
recorded by learned court below, wherein
he has stated that the witnesses are
deposing falsely against him. Regarding
deposition of Ram Agya Prasad (PW-4)

relating to entry made by him in Malkhana
Register, the accused-appellant has stated
that false entry was made in the Malkhana
Register. With regard to the Investigation,
he stated that fake charge-sheet was filed
by conducting fictitious investigation
against him. It is stated that he was picked
up from Sukrauli Bazar by police in
presence of public and was kept there for
two days and had taken his mobile and
cycle. Thereafter, he was sent to police
station Siddharth Nagar, where he was kept
for four days and thereafter, he was taken to
the police station Jogiya where he was kept
for 22 days. After that by planting false
recovery, he was booked in this case. The
accused-appellant has not examined any
witness in his defence.

8. After hearing learned counsel for
the parties and appreciating the evidence on
record, learned court below has held that
the testimonies of the prosecution witnesses
are liable to be relied on and it is proved
beyond reasonable doubt that on 4.1.2011
at 19:50 p.m. in the grove in the north of
Village Dhanaura Mustahkam 5 Kg and
150 gm of Nepali Charas was recovered
from the accused-appellant for which he
has no authorization letter and convicted
him for offence punishable under Section
20(b)(ii)(C) of NDPS Act and sentenced
him to undergo rigorous imprisonment for
10 years with a fine of Rs.1,00,000/-, in
default thereof, to further undergo
imprisonment for two years by impugned
judgement of conviction and order of
sentence. Feeling aggrieved by it, the
instant appeal has been preferred by the
accused-appellant Mohd. School.

9. It is contended by learned counsel
for the accused-appellant that recovery
memo does not bear the signature of the
witnesses of the recovery. It is further
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contended that no independent witness was
made by the police party to join the search
of the accused-appellant, therefore, the
recovery is doubtful. It is further contended
that accused-appellant has not signed on
the consent letter and his signature on
recovery memo does not match with his
signature on consent letter. It is further
contended that on the recovery memo there
is over writing on number 20 of 8/20 NDPS
Act as earlier it was written as 8/22 NDPS
Act which indicates that recovery memo is
fabricated and doubtful. It is further
contended that before search procedure the
provision of Section 50 of NDPS Act was
not followed. It is further contended that
the sample seal, by which the contraband
was sealed at the time of recovery, was not
produced before the court below, therefore,
it is not proved that the contraband, which
is alleged to have been recovered from the
accused-appellant, was produced before the
court below and on this ground alone the
accused-appellant is entitled for taking the
advantage of acquittal. He relied on the law
laid-down by Hon'ble High Court
Allahabad in ""Mohammad Mustafa Vs.
State of U.P. MANU/UP/0220/2014". It is
further submitted that the impugned
judgement of conviction and order of
sentence dated 29.4.2013 passed by learned
court below is against law and is liable to
be set aside. It is further contended that the
sentence awarded to the accused-appellant
is too severe and excessive. It is further
contended that the accused-appellant has
neither committed the alleged offence nor
the charges have been proved against him
beyond reasonable doubt, and therefore, the
court below has committed manifest error
and illegality in convicting and sentencing
the accused-appellant in the present case. It
is further contended that the prosecution
has failed to prove its case beyond
reasonable doubt. It is further contended

that there are so many doubts and suspicion
regarding the alleged recovery of the
contraband from the accused-appellant,
therefore, the benefit of doubt might have
been extended in favour of the accused-
appellant by the learned court below. It is
further contended that police has prepared a
forged and fabricated consent letter by
putting a forged signature of the accused-
appellant because the accused-appellant has
not signed the consent letter. It is further
contended that from the recovery memo it
transpires that nothing was recovered from
his personal search except alleged recovery
of contraband from the bag which is
alleged to have in his right hand. It is
further contended that the case against
accused-appellant was not proved beyond
doubt and the impugned judgement of
conviction and order of the sentence passed
by learned court below is liable to be set
aside and accused-appellant is liable to be
acquitted.

10. Learned A.G.A. for the State has
opposed the arguments advanced by the
learned counsel for accused-appellant and
has contended that the recovery of
contraband from the possession of the
accused-appellant is proved from the
statements of S.l. Dinesh Yadav (PW-1)
and Ram Samujh Prabhakar (PW-2). It is
further contended that from the statement
of PW-1 it is proved that the recovery
memo was prepared on the spot on his
dictation to S.I. Ram Samujh Prabhakar
(PW-2) and was witnessed by companion
police personnels. It is further contended
that the safe custody of keeping the
contraband after entering in the Malkhana
Register is proved by the statement of Ct.
Ram Agya Prasad (PW-4). He had also
proved the extract of Malkhana Register
Ex.Ka-6. It is further proved from the
statement of Ct. Babban Singh (PW-3) that
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he had brought the contraband along with
docket Ex.Ka-5 to the Forensic Science
Laboratory for its chemical analysis. It is
further contended that he has also proved
the entry of GD dated 16.1.2011, by which
the contraband was taken out from the
Malkhana and brought to Forensic Science
Laboratory. It is also contended that on
physical and chemical examination of the
contraband was found to be Charas which
is a narcotic substance. It is further
contended that the accused-appellant was
apprehended all of sudden with a bag
containing the contraband in his right hand,
therefore, there was no necessity for
compliance of Section 50 of NDPS Act. It
is further contended that the accused-
appellant was searched after giving his
consent by signing the consent letter stating
therein that he does not want to be searched
before Magistrate or Gazetted Officer and
he has trust upon the informant and wants
to be searched by him. It is further
contended that after drawing proforma of
the consent, the accused-appellant has
signed on it, thereafter he was searched. He
has further contended that the accused-
appellant has deliberately missed "0' in
between 'Mo' and 'School' on the consent
letter so that he may create false defence. It
is further contended that the contraband
was recovered from the accused-appellant
in the lonely place so no independent
witness was available to join the search. It
is further contended that the recovery of the
contraband is corroborated by the
testimony of SI Ram Samujh Prabhakar
(PW-2). It is further contended that the
contraband was produced by S.I. Dinesh
Kumar Yadav (PW-2) in the court and got it
exhibited as material exhibit. It is further
contended that the safe custody of the
contraband in Malkhana of the police is
proved by the prosecution as well as
sending the contraband to Forensic Science

Laboratory is also proved by the
prosecution. It is further submitted that
learned court below has rightly held the
accused-appellant guilty and convicted and
sentenced him in accordance with law. It is
further contended that the minimum
sentence prescribed by law was awarded to
the accused-appellant. It is further
contended that the judgement of conviction
and order of sentence passed by court
below suffers from no illegality, therefore,
the appeal is liable to be dismissed.

11. I have given thoughtful
consideration to the contentions raised by
learned counsel for the parties and have
gone through the record. After considering
the submission of learned counsel for the
parties and perusing the lower court record
as well as the record of appeal, the
following questions are necessary to be
determined for deciding this appeal:-

(i) Wheather the 'Charas' which
is alleged to have been recovered from the
accused-appellant has been falsely planted
by the police officer and accompanying
police personnels upon the accused-
appellant and the signature of the accused-
appellant on the consent letter was forged
by the police personnels?

(i) Whether the compliance of
Section 50 of NDPS Act is needed and if it
is so whether the compliance of Section 50
of NDPS Act has been made?

(iif) Whether the signature of the
accused-appellant on the consent letter
Ex.Ka-1 is forged?

12. In this case S.I. Dinesh Kumar
Yadav (PW-1) in his testimony has stated
that on 4.1.2011, he was posted as Incharge
of SOG at Siddharth Nagar and was going
towords the border of Nepal on patrolling
duty for taking care of his area by
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Government Spacio Jeep No.UP50-G-0030
along with his companion Ct. Ravindra
Mohan Pandey and Ct. Panna Lal for
prevention of smuggling and on the way he
took along with him S.I. Ram Samujh
Prabhakar and Ct. Shriram from police
Booth Shohratgarh. When they reached
near the north of the grove of Village
Dhanaura Mustahkam, in the light of the
vehicle they saw a person with a bag in his
hand coming from the side of Nepal, who
started hiding himself in the grove to avoid
the light of the wvehicle. On being
suspicious, he was apprehended from the
grove with the help of his companion
police personnels and on being asked his
name and address as well as the reason of
hiding himself, he disclosed his name as
Mohd. School son of Rahmatullah resident
of Baldia Chilha Bazar, Police Station-
Chiliha, District- Siddharth Nagar and also
told that he was having narcotic substance
'‘Charas' and that is why he was hiding
himself from the light. When the police
personnels came to know that he is
possessing 'Charas’. S.l. Dinesh Yadav
informed his right of personal search before
the competent Magistrate or Gazetted
Officer, thereupon, he desired to be
searched by them. Thereafter, the police
party searched each other and on being
satisfied that no one has any objectionable
thing, he drew written consent of Mohd.
School and he put his signature on it. After
execution of consent letter Ex.Ka-1, he
searched the bag which was in his hand and
inside the bag four packets of Beige
coloured plastic packets and two packets of
yellow colour were recovered and being
opened 'Charas’ was found wrapped in
white polythene in each packet and on
weighing from scale it was found 5 Kg and
150 gm Charas. Thereafter, accused-
appellant Mohd. School was arrested after
informing him the grounds of arrest that his

act is punishable under Section 8/20 of
NDPS Act at 19:50 p.m. Thereafter,
recovery memo was prepared by S.I. Ram
Samujh Prabhakar on his dictation and the
recovery memo was signed by the police
party. The copy of the same was given to
the accused-appellant and the packets were
again kept in the bag and sealed it and
prepared sample seal, recovery memo
Ex.Ka-3. He further deposed that before
arrest the arrest memo Ex.Ka-2 was
prepared and he proved the consent letter,
recovery memo and arrest memo. He
further deposed that the accused-appellant
along with contraband and recovery memo
was brought to the police stations
Shohratgarh and the contraband was
handed over to Constable/Clerk who
deposited the contraband in police
Malkhana after making necessary entry in
Malkhana Register and registered the case
against accused-appellant and lodged into
the lock up. S.I. Dinesh Yadav (PW-1) has
deposed and proved the contraband article
in the court and got exhibited as material
exhibit. The contraband article and the
sealed bag related to this case was
produced by Ct. Ram Agya Prasad from
Malkhana Police Station- Shohratgarh in
sealed condition to which the case was
registered under Section 8/20 of NDPS Act,
Police Station-  Shohratgarh, District
Siddharth Nagar, was written and having
signature in English which is illegible and
he stated and identified the handwriting as
well as signature of S.I. Ram Samujh. On
opening the sealed packet before the court,
four packets were found beige coloured
plastic and two packets in yellow plastic
from the bag. Individually each of the six
packets, it was found written as 178 -C-
111. The cylindrical rod shaped charas was
found wrapped in golden and white plastic
foil in each packet. Witness S.I. Dinesh
Kumar has deposed that these contraband
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articles were recovered from the bag
possessing by accused-appellant in his right
hand at the time of search. From which one
yellow packing in which two packets of
Charas was found, one is found in white
packing and material containing charas as
Material Ex.-1, and other in yellow colour
packing containing Charas Material EX.-2
and yellow packing in which the above two
packets were found was exhibited as
Material Ex.-3. Likewise, in beige packet in
which four packets of Charas wrapped in
golden plastic foil charas as Material Ex.4,
packet of Charas as Material Ex.-5, beige
packet Charas as Material Ex.-6, and black
packet charas as Material Ex.-7 were
produced in the court and got exhibited. He
also deposed that the seal on the bag was
found intact at the time of producing it
before the court.

13. Witness S.I. Dinesh Kumar Yadav
was cross-examined whereby he has
admitted that the sample seal by which the
bag containing contraband was sealed was
not available before the court. He has
further stated on oath that prior to this case
he has not sent the entire recovered
contraband for testing to Forensic Science
Laboratory. He has further deposed that he
could not remember that there was no
public way adjacent to the place of
occurrence. It is further deposed by him
that each packet of Charas which he has
produced in the court was opened from
corners at the time of production before the
court when the sealed packet was opened.
He has further deposed that he does not
know that who had opened the packets. He
has also stated that the packets of Charas
are not in sealed condition. He has denied
the suggestion of the counsel for accused-
appellant that Charas was not recovered
from the accused-appellant Mohd. School.
He has also denied the suggestion that

Mohd. School has been falsely implicated
in this case and no recovery has been made
from him. At this point, it is relevant to
refer the statement of the accused-appellant
recorded under Section 313 of Cr.P.C. the
purpose of which is elucidated by Hon'ble
Apex Court in the case of ""Mohan Singh
Vs. Prem Singh AIR 2002 SC 3582 are as
under:-

...... The statement of accused
under Section 313 CrP.C. is not a
substantive piece of evidence. It can be
used for appreciating evidence led by the
prosecution to accept or reject it. It is,
however, not a substitute for the evidence of
the persecution. As held in the case of Nishi
Kant (supra) by this Court, if the
exculpatory part of his statement is found
to be false and the evidence led by the
prosecution is reliable, the inculpatory part
of his statement can be taken aid of to lend
assurance to the evidence of the
prosecution. If the prosecution evidence
does not inspire confidence to sustain the
conviction of the accused, the inculpatory
part of his statement under Section 313
Cr.P.C. cannot be made the sole basis of his
conviction."

14. The Hon'ble Supreme Court in the
case of "Dehal Singh Vs. State of
Himachal Pradesh (2010) 9 SCC 85" has
observed as under:-

...... We do not find any substance
in this submission of Mr. Mishra. Statement
under section 313 of the code of criminal
procedure is taken into consideration to
appreciate the truthfullness or otherwise of
the case of prosecution and it is not an
evidence. Statement of an accused under
section 313 of the code of criminal
procedure is recorded without
administering oath and therefore said
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statement cannot be treated as evidence
within the meaning of section 3 of the
Evidence Act. Appellants have not chosen
to examine any other witness to support
this plea and in case none was available
they were free to examine themselves in
terms of section 315 of the Code of
Criminal Procedure which, inter-alia
provides that a person accused of an
offence is a competent witness of the
defence and may give evidence on oath in
disproof of the charges. There is reason not
to treat the statement under section 313 of
the code of criminal procedure as evidence
as the accused cannot be cross-examined,
with  reference to those statements.
However, when an accused appears as
witness in defence to disproof the charge,
his version can be tested by his cross-
examination. Therefore, in our opinion the
plea of the appellant Dinesh Kumar that he
had taken lift in the car is not fit to be
accepted only on the basis of the statements
of the appellants under section 313 of the
Code of Criminal Procedure."

15. The Hon'ble Apex Court in the
case of "'State of MP Vs. Ramesh (2011) 4
SCC 784" has held as under:-

...... Statement of the accused
made under section 313 Cr.P.C. can be
taken into consideration to appreciate the
truthfulness or otherwise of the prosecution
case. However, as such a statement is not
recorded after administration of oath and
the accused cannot be cross-examined, his
statement so recorded under section 313
Cr.P.C. cannot be treated to be evidence
within the meaning of section 3 of Indian
Evidence Act 1872. Section 315 CRPC
enables an accused to give evidence on his
own behalf to disprove the charges made
against him. However, for such a course,
the accused has to offer in writing to give

his evidence in defence. Thus, the accused
becomes ready to enter into the witness
box, to take oath and to be cross-examined
on behalf of the prosecution and/or of the
accomplice, if it is true required."

16. The Hon'ble Supreme Court in the
case of ""Dharanidhar Vs. State of UP
(2010) 7 SCC 759" has held as under:-

..... The proper methodology to
be adopted by the court while recording the
statement of accused under section 313
CRPC is to invite the attention of the
accused to the circumstances and
substantial evidence in relation to the
offence, for which he has been charged and
invite his explanation. In other words, it
provides an opportunity to an accused state
before the Court as to what is the truth and
what is his defence, in accordance with law.
It was for the accused to avail of that
opportunity and if he fails to do so then it is
for the court to examine the case of
prosecution on its evidence with reference
to the statement made by the accused under
section 313 CRPC."

17. The statement of the accused-
appellant under Section 313 Cr.RP.C. was
recorded, wherein he has stated that the
witnesses have given false testimony
against him. Regarding deposition of Ram
Agya Prasad (PW-4) with respect to entry
made by him in Malkhana Register, he has
stated that the false entry was made in the
Malkhana Register. With regard to the
investigation, he has stated that fake
charge-sheet has been prepared by fictitious
investigation. He has further stated that he
was taken away from Sukrauli Bazar by
police of police station Mohana in presence
of public and was kept there for two days
and his mobile and cycle was taken in
police custody. Thereafter, he was sent to
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the police station of Siddharth Nagar,
where he was kept for four days and was
taken to police station Jogiya, where he
was kept for 22 days. After that by showing
false recovery, he was booked in this case.
But in cross-examination nothing was
asked from the witnesses S.1. Dinesh Yadav
(PW-1) and S.I. Ram Samujh (PW-2)
regarding his arrest from the Sukrauli
Bazar openly and keeping him in different
police station for 22 days, and thereafter, he
was booked in this case. From the law laid
down by Hon'ble Apex Court as discussed
above, it is quite evident that a statement
given by the accused-appellant under
Section 313 Cr.P.C. can be taken into the
consideration for appreciating the evidence
of the prosecution with reference to the
statement made under Section 313 Cr.P.C.
The statement of that accused-appellant
made under Section 313 CrP.C. can be
taken into consideration to appreciate the
truthfullness or  otherwise of the
prosecution case. The statement of the
accused-appellant under Section 313
CrP.C. is not a substantive piece of
evidence. It can be used for appreciating
evidence lead by the prosecution to accept
or reject it. Witnesses of the recovery, S.I.
Dinesh Yadav (PW-1) and S.l. Ram Samujh
Prabhakar (PW-2) were cross- examined by
learned counsel for the accused-appellant in
the lower court in reference to the
statement given by accused under Section
313 of Cr.P.C., which lead assurance that
the recovery of the Charas as alleged by
them is truthful and reliable and inspires
confidence.

18. In this regard, it is also pertinent
to mention that S.I. Ram Samujh (PW-2) in
his statement before the court has stated
that on 4.1.2011, he was posted at Police
Station- Shohratgarh. He has further stated
that on that day he was present near the

Police Booth Shohratgarh at about 07:00
p.m. in connection with law and order duty
along with Ct. Shriram Sharma Ram.
Meanwhile, S.I. Dinesh Yadav SOG
incharge arrived there in company with Ct.
Panna Lal Yadav, Ct. Ravindra Mohan
Pandey with Government Jeep and all of
them proceeded for taking care of his area
and for prevention of smuggling and as
soon as they reached near the north grove
of the village Mustahkam, in light of the
Jeep, a person was found coming from
Nepal side with a bag in hand, he started
hiding himself to avoid the light of Jeep.
On being suspicion, he was stopped by
companion police personnels in the grove
and on being asked the name and address
and also the reason of hiding himself, he
became stunned. Again on being asked for
reason of hiding by applying tactics, he told
his name as Mohd. School son of late
Rahmatullah resident of Chilha and told
that he is in possession of narcotics. He was
told that he has right to be searched before
competent Magistrate or Gazetted Officer,
if you so desire they will be called or he
will be taken before them for search. He
has stressed upon them that they may
search him. After obtaining the consent of
Mohd. School on consent letter, he has
stated that he was caught by them and even
if it is searched before the Magistrate or
Gazetted Officer, Charas will come out
before them also. Thereafter, consent and
memo were prepared and got it signed by
accused-appellant. After which police party
searched each other, then no suspicious
object was found with anyone. After that
Mohd. School was searched and a bag was
found in his right hand inside it two plastic
packets one yellow colour and one beige
plastic packets were recovered and inside
the yellow colour plastic packet two small
packets of Charas wrapped in white and
yellow plastic foil and four packets were
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found in beige plastic. Inside the packet,
Charas in shape of cylindrical rod was
found wrapped in plastic polythene. The
charas was weighed by scale which was
kept in Jeep and its weight was found 5 Kg.
and 150 gm of Charas. The accused-
appellant was asked to show the
authorisation for possession or carrying
Charas but he could not show it and started
apologizing for his mistake again and
again. Charas was taken in custody at about
19:50 p.m. and recovered Charas was put in
the same bag and was sealed and sample
seal was prepared. Thereafter, accused-
appellant was asked about the source of the
charas received, it was told that narcotic
substance Charas was given by a Thapa at
the Tawliwa border in Nepal the name is
not known. On enquiry he told that one
year ago he fled by digging tunnel from of
Tawliwa in Nepal and along with him eight
other prisoners were also escaped. He has
further stated that S.I. Ram Samujh (PW-2)
scribed the recovery memo Ex.Ka-3 on
dictation of S.I. Dinesh Kumar and has read
over to informant and accompanying police
personnels and thereafter S.I. Dinesh
Kumar informant signed it and police
personnels also signed on recovery memo
as witnesses and the copy of it was given to
accused-appellant Mohd. School. He has
further deposed that S.I. Dinesh Kumar
Yadav had taken to police station the
recovered contraband along with accused-
appellant and recovery memo and got the
case registered at Police Station-
Shohratgarh. It was further deposed that the
recovery memo, consent memo in
compliance of Section 50 NDPS Act and
the memo of arrest of the accused-appellant
was prepared in light of torch and headlight
of the Jeep. In cross-examination, he has
stated that SOG incharge S.I. Dinesh
Kumar though met him in Shohratgarh
Town at 07:00 p.m. He has further

corroborated that the place of occurrence is
6 kilometer from Shohratgarh police booth.
He has further corroborated that they
reached at the place of occurrence at 07:40
p.m. and had seen the accused-appellant
hiding from headlight of Jeep at the same
time. He has further corroborated that it
took two hours in completing the entire
proceeding at the place of occurrence. He
has further stated that the Charas was
sealed and sample seal was prepared at the
place of occurrence. He has further
corroborated that the Charas was sealed in
that bag from which it was recovered. He
has denied the suggestion of counsel for the
accused-appellant that he had apprehended
the accused-appellant from his house. He
has also denied the suggestion of counsel
for the accused-appellant that Mohd.
School was doing business of firecrackers
by preparing it manually and because of not
greasing the hand of SOG incharge he was
falsely implicated.

19. As discussed earlier that the
counsel for accused-appellant has not asked
any question regarding apprehending the
accused-appellant from Sukrauli bazar in
broad day in public view and later he was
kept for 22 days in illegal police custody
and later on he was challenged by planting
false recovery. Therefore, in above
circumstances the statement of accused-
appellant as stated in statement under
Section 313 Cr.P.C. will be taken into
consideration in appreciating the evidence
of prosecution and in arriving at a
conclusion regarding the truthfulness and
falsity of the prosecution case. Nothing
came in their cross-examination which
indicates that false recovery was planted on
accused-appellant. In above circumstances,
it is proved that the depositions of the
witness S.1. Dinesh Kumar (PW-1) and S.1.
Ram Samujh (PW-2) is unimpeachable and
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liable to be relied. From their consistent
statements, it is proved beyond doubt that
on 4.1.2010 a bag was recovered from
accused-appellant in which two packets
were recovered out of one packet two
packets and out of another packet four
packets of contraband were recovered.

20. From above unimpeached
testimonies of S.I. Dinesh Kumar (PW-1)
and S.I. Ram Samujh (PW-2), it is proved
beyond reasonable doubt that accused-
appellant was apprehended at 07:40 p.m.
on 4.1.2021 in the lonely place from grove.
There is no evidence on record, which
proves that they have any previous
knowledge regarding possession and
carrying of contraband by the accused-
appellant. From the evidence on record, it
also transpires that the accused-appellant
stopped on suspicion all of sudden and he
told that he has Charas in his bag in his
right hand, therefore, no public witness can
be procured which is quite natural.
Therefore, non-joining the public witnesses
in search is not in any way adversely affect
the prosecution case. It is further proved by
the evidence on record that the Charas was
recovered from the bag which was in his
right hand not from his personnel search,
therefore, the compliance of Section 50 of
NDPS Act was not needed although it is
proved beyond reasonable doubt from an
unimpeached testimonies of S.I. Dinesh
Kumar (PW-1) and S.I. Ram Samujh
Prabhakar (PW-2) that he was informed
about his legal right to be searched before
competent Magistrate or Gazetted Officer
but accused-appellant has stated that
Charas will be recovered before Gazetted
Officer or Magistrate and it will make no
difference and has authorised S.I. Dinesh
Kumar to search him and signed on consent
letter Ex.Ka-1 which is proved to be
ascribed by S.I. Ram Samujh Prabhakar

(PW-2) and thereafter search was made.
The signature of Mohd. School and
recovery memo and consent letter were
proved by above witnesses. So far as
absence of zero in between I and School
on consent form and presence of zero (0) in
between T and School on recovery memo
is concerned, it appears that it was
deliberately done by accused-appellant to
create the defence. He has not moved any
application for comparing his signature on
consent form with the recovery memo or by
giving specimen signature to handwriting
expert, but that was not done. From above,
it appears that it was deliberately done by
accused-appellant to create the defence.
Therefore, in above circumstances, it is
proved beyond reasonable doubt that
accused-appellant Mohd. School has
executed the consent form and deliberately
omitted '0' from HI. Therefore, it cannot be
said that some other person has signed the
consent form and | find the argument of
counsel for accused-appellant is devoid of
merit.

21. The Hon'ble Apex Court in the
case of "State of Rajasthan Vs.
Parmanand and others (2014) 85 SCC
662" has held as under:-

"....Thus, if merely a bag carried
by a person is searched without there being
any search of his person, Section 50 of
NDPS Act will have no application. But if
the bag carried by him is searched and his
person is also searched, section 50 NDPS
act will have application. In this case
respondent no.l Parmanand's bag was
searched. From the bag opium was
recovered. His personal search was also
carried out. Personal search of respondent
no.2 Surajmal was also conducted.
Therefore, in light of the judgement of this
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Court mentioned in the preceding
paragraph, section 50 of NDPS act will
have application."

22. The Hon'ble Supreme Court in the
case of "'State of Himachal Vs. Pawan
Kumar with State of Rajasthan Vs.
Bhanwarlal AIR 2005 SC 2265" has
observed as under:-

"....A bag, briefcase or any such
article or container etc. can, under no
circumstances, be treated as body of a
human being. They are given a separate
name and are identifiable as such. They
cannot even remotely be treated to be part
of the body of a human being. Depending
upon the physical capacity of a person, he
may carry any number of items like a bag,
a briefcase, a suitcase, a tin box, a Thaila,
a Jhola, a Gathri, a holdall, a carton etc. of
varying size, dimensional or weight.
However, while carrying or moving along
with them, some extra effort or energy
would be required. They would have to be
carried either by the hand or hung on
shoulder or Back or placed on the head. In
common parlance it would be said that a
person is carrying a particular article,
specifying the manner in which it was
carried like hand, shoulder, back or head
etc. Therefore, it is not possible to include
these articles within the ambit of the word
"person” occurring in section 50 of the Act.

23. In case in hand, the contraband
was recovered from the bag carrying by the
accused-appellant in  his right hand,
therefore, the compliance of Section 50 of
NDPS Act was not needed although it was
complied as precaution.

24. So far as the argument of learned
counsel for accused-appellant regarding

non-joining of public witnesses in the
search is concerned, it is proved from
evidence on record that the recovery was
made from the accused-appellant without
prior knowledge by the police personnels
that accused-appellant has Charas and
recovery was made all of sudden in a
lonely place of grove where no public
witnesses  were present. In  above
circumstances, non-joining of public
witnesses in search will not affect the
prosecution case.

25. The exposition of law regarding
the evidence of police personnels, the
Division Bench of Hon'ble Apex Court in
case of Sama Alana Abdullah Vs. State of
Gujarat (1996) 1 SCC 427 has held as
under:-

".....0nly P..B.B. Dwivedi and
P.S.l. Gohil have stated that the map was
found from the house from a tin trunk kept
on a cupboard. Therefore, in the absence of
any independent evidence the High Court
ought not to have held that the appellant
was in conscious possession of the said
map particularly when at the time of the
raid he was not present in the house. In
support of the submissions that the
evidence of P.I. Dwivedi and P.S.l. Gohil
should not be regarded as sufficient it was
also submitted that they had taken two
persons of Bhuj as Panchas to witness the
raid instead of taking independent
witnesses from the locality i.e. Village Nana
Dinara and does it becomes apparent that
they were selected Panch witnesses and
therefore to that extent the investigation
was not fair and impartial. Even on close
scrutiny of the evidence of P.l. Dwivedi and
P.S.1. Gohil, we see no reason to disbelieve
this explanation. It cannot, therefore, be
said that the investigation was not fair and
therefore independent Corroboration was
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necessary. Again their evidence cannot be
rejected only on the ground that they are
police witnesses and were members of the
raiding party. Their evidence receives
corroboration from the Punchnama. It may
be stated that the other panch witness could
not be examined by the prosecution
because he had expired before his evidence
could be recorded.”

26. A Division Bench of Hon'ble
Supreme Court in case of "Anil @ Andya
Sadashiv Nandoskar Vs. State of
Maharashtra (1996) 2 SCC 589" has held
as under:-

....... Indeed all the 5 prosecution
witnesses who have been examined in
support of search and seizure were
members of the raiding party. They are all
police officials. There is, however, no rule
of law that the evidence of police officials
has to be discarded or that it suffers from
some inherent infirmity. Prudence, however,
requires that the evidence of the police
officials, who are interested in the outcome
of the result of the case, needs to be
carefully scrutinised and independently
appreciated. The police officials do not
suffer from any disability to give evidence
and the mere fact that they are police
officials does not by itself give rise to any
doubt about their Creditworthiness."

27. It inspires confidence and learned
counsel for the accused-appellant has not
been able to point out any serious infirmity
in their evidence. The Division Bench of
Hon'ble Supreme Court in the case of
"Pradeep Narayan Madkoonkar Vs. State
of Maharashtra (1995 ) 4 SCC 255" has
held as under:-

"..... The evidence of the officials
(police) witnesses cannot be discarded

merely on the ground that they belong to
the police force and are, either interested in
the investigating or the prosecuting agency
but prudence dictates that their evidence
needs to be subjected to strict scrutiny and
as far as possible corroboration of their
evidence in material particulars should be
sought. Their desire to see the success of
the case based on their investigation,
requires greater care to appreciate their
testimony.”

28. The Division Bench of Hon'ble
Supreme Court in the case of *Mohan
Singh Vs. State of Haryana (1995) 3 SCC
192" has held as under:-

...... In these facts and
circumstances when the police officials
deliberately avoided to join any public
witness or railway officials though
available at the time when the appellant
was apprehended the evidence of Heera Lal
who is nothing but a chance witness and
the evidence of police officials PW6 and
PW7 has to be closely scrutinised with
certain amount of care and caution.”

29. The three judges bench of the
Hon'ble Supreme Court in case of "PP
Beeran Vs. State of Kerala AIR 2001 SC
2420 has held as under:

"....The case alleged against him
shows that he was found in possession of
23.5 grams of opium at the time when he
was intercepted and searched by PW2, sub-
inspector of police. We have noticed that
two witnesses were called by PW2 at the
time of search out of whom one was
examined as PW1 and the other was not
examined. But even the one examined
(PW1) did not support the prosecution and
hence he was treated as hostile. Though an
argument was addressed by Mr. R.
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Venkataramani, learned senior counsel for
the appellant that the evidence of PW2,
sub-inspector  of  police  remained
uncorroborated, and therefore, that should
not be made the sole basis for conviction, it
is too late in the day for us to reject the
testimony of PW2 on that ground alone.
Even otherwise, it cannot be said that
evidence of PW2 remains uncorroborated
because the fact that opium was recovered
from his person and also Exhibit P2 which
is an endorsement containing the signature
of the appellant could be treated as
circumstances corroborating the testimony
of PW2.”

30. The police personnels are
competent witness to adduce evidence
before the learned court below, therefore,
there is no substance in the argument of the
learned counsel for the accused-appellant
that in absence of independent witness no
reliance can be placed. Other police
personnels who are the persons by whom
and by whose presence the recovery of
Charas and on Charas a yellow packet
Material Ex.-2 was marked and Charas was
found in white packet Material Ex.-3 was
marked on Charas found in yellow packet.

31. The witness Anoop Kumar Shukla
(PW-5) has stated on oath that the
investigation of this case was undertaken
by him on 5.1.2011. He copied the check
report and GD registering the case in CD.
He also recorded the statement of S.I.
Dinesh Kumar and prepared site plan
Ex.Ka-7 on pointing out of S.I. Dinesh
Kumar. He also deposed that entire
recovered contraband was sent to Forensic
Science  Laboratory  for  chemical
examination.

32. Ct. Baban Singh (PW-3) deposed
that he was posted on 16.1.2011 at Police

Station- Shohratgarh and on that day he left
Shohratgarh for going to Forensic Science
Laboratory at 18:45 p.m. by getting docket
made with specimen seal and sealed bag of
Crime No.11 of 2011, under Section 8/22
of NDPS Act pertaining to accused-
appellant Mohd. School and handed over
the same to Forensic Science Laboratory,
Lucknow on 17.1.2011 along with
specimen seal at Receipt N0.347. He
further deposed that he took the contraband
in sealed condition and handed over to
Forensic Science Laboratory in safe
custody along with specimen seal in intact
sealed condition. He had also proved
docket Ex.Ka-4. He further desposed that
he has taken the contraband in sealed
condition from the Malkhana Moharir and
proceeded to FSL, Lucknow and entry in
this regard was made in GD Report No.36
on 16.1.2011. He also proved the photo
copy of entry of GD Report No.36 dated
16.1.2011 Ex.Ka-5. In cross-examination,
he has stated that the contraband was
handed over to him by incharge Malkhana.
He has further stated that he received the
contraband in sealed condition and sealed
was found intact. He further admitted the
suggestion of learned counsel for the
accused-appellant that on specimen seal
Mohd. School was written. He further
stated that the contraband with sample seal
was handed over to FSL for its analysis.
Nothing came in his cross-examination
which makes his statement unreliable. In
above circumstances, his statement can be
safely relied on and from it, it is proved
that he has obtained the contraband from
Malkhana of Police Station- Shohratgarh
along with specimen seal in intact
condition and had handed over it to FSL
along with specimen seal in safe custody.

33. Ct. Ram Agya Prasad was also
examined as PW-4 to prove the safe
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custody of the contraband in police
Malkhana and he has stated that he came
with Malkana Register of Police Station
Shohratgarh of the year 2011 wherein at
Serial No.1 the details of the contraband
along with Crime No.11 of 2011 under
NDPS Act (State Vs. Mohd. School) is
entered. He further deposed that entry of
this register begins from the year 2010 and
contained the entry up to 7.6.2011 and
Goshwara was appended at the end of each
month. He further deposed that the entery
was signed by Head Muharir and officer-in-
charge of the station Shri Anoop Kumar
Shukla along seal. He has proved the entry
and the signature of S.I. Anoop Kumar
Shukla and has filed the photo copy of
relevant entry pertaining to this case as
Ex.Ka-6. In cross-examination he has
admitted that he is working at Police
Station  Shohratgarh  from  8.9.2011,
therefore, he could not tell as to who has
made entry in the register. No other
guestion was put in cross-examination.
From the deposition of Ram Agya Prasad
(PW-4), it is proved that the Malkhana
Register was produced from proper custody
and it was also proved from the statement
of Ct. Babban Singh (PW-3) that he
received the case property to be conveyed
to FSL which was kept in safe custody at
Police Station Shohratgarh. From the
statement of PW-3 and PW-4, safe custody
of the contraband is proved beyond
reasonable doubt. It is pertinent to mention
here that S.l. Anoop Kumar Shukla (PW-5)
was also examined, but he was not cross-
examined to contradict PW-3 regarding
entry and safe custody of the contraband. It
is proved from the statement of PW-3 that
S.I. Anoop Kumar Shukla (PW-5) was the
Station House Officer of Police Station
Shohratgarh, therefore, the statement of
Ram Agya Prasad (PW-3) is liable to be
relied on, and therefore, it is proved that the

case property was kept in Police Station in
safe custody. It is also proved from the
statement of Ct. Babban Singh (PW-3) that
the contraband was carried to FSL for
chemical analysis in safe custody and
thereafter was kept in Police Station in safe
custody and later was produced before the
court from the Police Station in safe
custody.

34. It is submitted by learned counsel
for the accused-appellant that no sample
was taken from the contraband and entire
contraband was sent to FSL for its chemical
analysis, therefore, on this count for
violation of provision of Section 52-A of
NDPS Act, the forensic science report is in
accordance with the evidence. It is further
submitted that due to a reason, it is not
proved that the contraband alleged to be
recovered from the accused was Charas,
therefore, offence under Section 8/22 of
NDPS Act is not proved against the
accused-appellant.

35. A co-ordinate Bench of this Court
in the case of ""Devendera Kumar Mishra
Vs. State of UP" reported in 1998 Crl (J)
2348 (at page 2350 in paragraph 3) has
observed as under:-

..... The learned Counsel for the
applicant then switched gear to another
submission of there being no compliance
with the requirements of section 52-A of the
Act. The submission of the learned counsel
too is sans any substance. Section 52-A of
the Act postulates disposal of seized
Narcotic Drugs and  Psychotropic
Substances and lays down the procedure
therefor. Non-compliance, if any, of section
52-A of the Act, would not render the
search and seizure illegal, nor will it
degenerate the recovery of contraband into
one being inadmissible in evidence...."
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36. Therefore, sending of the entire
contraband for chemical examination will not
render the recovery of contraband and
chemical examination report of forensic
science laboratory Ex.Ka-11 as
inadmissibility. ~ From  analysis  and
appreciation of evidence led by prosecution,
it is proved beyond reasonable doubt that the
contraband recovered from the accused-
appellant was found to be Charas and for
possessing of which he has no authorisation
letter.

37. So far as the argument of learned
counsel for accused-appellant regarding non-
production of specimen seal of the
contraband in the court is concerned, it is
proved beyond reasonable doubt that the
recovered contraband was sent to FSL for
chemical examination and it was opened after
comparing with specimen seal and was after
taking sample for chemical examination and
was resealed by FSL authorities and there is a
presumption that public authorities will
discharge their duties according to law. There
is no evidence on record which establishes
that the accused has complained to higher
authorities regarding illegal planting of the
contraband by PW-1 and PW-2.

38. In above circumstances, | find no
substance in the argument of learned counsel
for the accused-appellant that the law laid
down by High Court of Allahabad in
Mohammad Mustafa (supra) is applicable in
this case being distinguishable from the fact
and circumstances of this case. Therefore, it
is proved beyond reasonable doubt that the
accused-appellant has signed the consent
letter Ex.Ka-1 and deliberately omitted 'O’
after "Mo", which is written in Hindi to
mislead the prosecution and the court as well.
From the evidence on record, it is established
that the contraband Charas 5 kg and 150 gm
was recovered from accused-appellant. It is

also proved beyond reasonable doubt that the
search was made without prior information as
surprise in secluded place grove in the late
evening, therefore, non-joinder of the such by
independent witness will not affect the
prosecution case. Point of determination (i) to
(iii) are decided accordingly. Therefore, it is
held that learned court below has rightly held
the accused-appellant guilty for offence
punishable under Section 20(b)(ii)(C) of
NDPS Act. The court has awarded the
minimum punishment that is rigourous
imprisonment for 10 years with a fine of
Rs.1,00,000/-, therefore, it cannot be said that
the sentence awarded by the learned court
below was severe. This appeal is liable to be
dismissed and, accordingly, the appeal is
dismissed. Consequently, the impugned
judgement of conviction and order of
sentence dated 29.4.2013 passed by court
below is hereby confirmed.
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A.GA.

Evidence Law - Indian Evidence Act, 1872-
Section 24- Extra-judicial confession made
by the accused Sunita before near
relations was without undue influence,
coercion or pressure. It was voluntary, no
suggestion was made in the cross-
examination that such extra-judicial
confession are tempted or non-voluntary.
Thus, the said extra-judicial confession is
reliable and admissible evidence being
trustworthy and accepted as a whole.
There is no enmity of Sunita against Raju
& Amit Chopra.

Where the extra- judicial confession made by
the accused is voluntary and without any undue
influence, inducement or coercion, the same can
be relied and accepted by the court.

Evidence Law - Indian Evidence Act, 1872-
Section 8- Conduct- From the cogent &
trustworthy evidence, it is proved that
accused Sunita, wife of the deceased, who
was present in the room, at the time of
incident, did not interfere or made
struggle with the other accused to save
the life of her husband. She had not made
any noise or even hue and cry/scream;
she was not only silent spectator of the
incident but also offered assistance in
commission of the crime. Thus, the
inaction shown by the accused Sunita
indicates that she has mala fides and
knew everything about murder of her
husband.

The conduct of the accused, who was the wife
of the deceased, at the time of commission of
the offence would be a relevant fact for being
considered by the court.

Evidence Law - Indian Evidence Act, 1872-
Section 106- Burden of proof where the
facts are especially in knowledge of the
accused- From the evidence, it is proved
that at the time of incident, accused
Sunita was in the room with her husband,
so Sunita is the best witness for the
murder of her husband. Section 106 of the
Evidence Act lays down that "when any

fact is established within the knowledge
of any person, the burden of proving that
fact is upon him." Thus, how the husband
of Sunita had been murdered is especially
within her knowledge that who has killed
him and she has not made any noise to
save the life of her husband. Accused
Sunita failed to discharge the burden of
proving these facts. This fact also goes
against Sunita and indicates that she
knows the actual assailant, which has
been disclosed by her in her extra-judicial
confession.

Settled law that the burden of proof lies upon
the person where the facts are especially in
knowledge of that person and failure to
discharge the said burden with a credible
explanation is bound to draw an adverse
inference against the accused. ( Para 43, 46,
48)

Criminal Appeal rejected. (E-3)
Judgements/ Case law relied upon:-
1. St. of U.P Vs M.K. Anthony (1985) 1 SCC 505

2. Satish & ors Vs St. of Har. (2018) 2 SCC Cr.
652

3. St. of H.P Vs Raj Kumar (2018) SCC Cr. 452

4. Ishwari Lal Vs St. of Chattis. 2020 (1) SCC Cr.
13

5. Sahoo Vs St. of U.P., 1966 AIR 40, 1965 SCR
(3) 86

6. Pyara Singh Vs St. of Punj. (1978) 1 SCR
661

7. Palvinder Kaur Vs St. of Punj. AIR 1952 SC
354

8. Marvadi Kishore Paramanand Vs St. of Guj.
(1994) 4 SCC 549

9. Leela Ram Vs St. of Har. (1999) 9 SCC 525

(Delivered by Hon’ble Om Prakash
Tripathi, J.)
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1. Heard Ms. Sushma Devi, learned
amicus curiae, counsel for appellant nos. 1
& 2, Sri Abhishek Kumar Srivastava,
learned counsel for appellant no. 3, Sri
AN. Mulla, learned AGA for the State and
perused the record.

2. This criminal appeal has been
preferred against the judgment and order
dated 21.08.2008 passed by the
Special/Additional Sessions Judge, Court
No.4, Saharanpur in Sessions Trial No. 294
of 2004, arising out of Case Crime No. 206
of 2004 (State Vs. Sunita & others), Police
Station Kotwali Nagar, District Saharanpur
convicting and sentencing the appellants to
undergo life imprisonment under Section
302/34 of India Penal Code (for short
"IPC") with a fine of Rs.10,000/- each, in
default thereof, to undergo three months
additional imprisonment.

3. The prosecution case in brief is that
complainant, Om Prakash lodged the first
information report on 18.04.2004 at Police
Station Kotwali Nagar, District Saharanpur
with the allegation that on 18.04.2004, at
07:15 am, wife of Charan Jeet @ Babbu
told the informant that last night, at 11:30
pm, four persons who came from Delhi,
were very well known to her husband,
administered him intoxicating material, on
account of which, he became unconscious.
On the next morning, she found her
husband dead. She also said that two days
ago, two men had come to inquire about
her husband. On the basis of written report,
Ex.Ka.1, police registered FIR being Case
Crime No. 206 of 2004, under Section 302
IPC against four unknown persons. During

investigation, Investigating Officer
prepared site plan and recorded the
statements of the witnesses. After

completion of investigation, Investigating
Officer submitted a charge sheet, Ex.Ka.17,

in the Court of Chief Judicial Magistrate,
Saharanpur under Section 302 IPC.
Cognizance of offence was taken by the
Magistrate concerned. Thereafter, case was
committed to the Court of Sessions for
trial.

4. The case was transferred to the
Court of Special/Additional  Sessions
Judge, Court No.4, Saharanpur and charge
was framed against the appellants under
Section 302/34 IPC on 09.08.2004.
Accused-appellants pleaded not guilty and
claimed to be tried.

5. In order to prove the charge framed
against the appellants, prosecution has
examined (PW-1) Om Prakash, (PW-2) Raj
Rani, (PW-3) Sudhir Pal, (PW-4) Raj
Singh, (PW-5) Dr. R.K. Agrawal, (PW-6)
Sandeep, (PW-7) Bina Devi, (PW-8)
Mukesh Rawal, (P.W.-9) Igbalujama Khan.
Prosecution has proved written report
Ex.ka.1, Panchayatnama Ex.ka.2, letter loss
Ex.ka.3, Photo loss Ex.ka.4, letter CMO
Ex.ka.5, letter R.l. Ex.ka.6, recovery memo
table leg Ex.ka.7, recovery memo wrapper
of medicine Ex.ka.8, recovery memo by
which legs and hands of the deceased were
tied Ex.ka.9, blood stained and simple earth
Ex.ka.10, recovery memo of clothes of
deceased Ex.ka.11l, recovery memo of
blood wiped clothes Ex.ka.12, Chick FIR
Ex.ka.13, GD Ex.ka.14, post-mortem report
Ex.ka.15, spot map Ex.ka.16, charge sheet
Exka.l7, report FSL Ex.kal8 as
documentary evidence.

6. PW.1 complainant Om Prakash
stated that deceased was his cousin. On
18.04.2004, at about 07:00am, Sunita came
to his house and stated that on 17.04.2004,
at about 11:30 pm, four persons came from
Delhi and administered her husband
intoxicating material. Sunita went to
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another room. They all assaulted
Charanjeet on his head by leg of table due
to which he has sustained injuries on his
head as a result of which he died.
Charanjeet has two children, who are
mentally disabled.

7. Charanjeet was doing job of
Conductor in Delhi. He had been living in
Delhi since six years. On the day of the
incident, he came along with his wife and
children from Delhi. Sunita is lady of bad
character. Six years ago, at the house of
Sunita at Sharanpur, Charanjeet caught
Sunita red handed with one person. Parents
of Sunita came, made apology, after
accepting the said apology, Charanjeet
pardoned his wife. At the house of
Charanjeet, Ashok Kumar, his wife Bina
and their children lived as tenant. Sunita
told the name of Amit Chopra, Raju and
Dinesh, who were neighbours at her
paternal home in Delhi. Sunita told that all
the four children, who born from the
wedlock of her and Charanjeet, were
handicapped. Two are alive and two died.
Sunita told that she had made illicit
relations with three accused, so that, the
coming generation would be hale and
hearty.

8. P.W.2 Rajrani has stated that the
deceased was his nephew. Her sister's name
was Prakash Rani, who died. Charanjeet @
Babbu was only son of her sister Prakash
Rani. Earlier, Charanjeet lived in Numaish
Camp at Saharanpur, after that, he lived at
his in-laws' house in Delhi along with his
wife and children and doing job of
conductor. Her sister Prakash Rani was
living with P.W.2 Rajrani and at the time of
incident also, her sister was with her in
Ludhiyana. Charajeet @ Babbu died about
two years and nine months ago. When she
knew about the murder of Charanjeet, then

she came along with her sister Praksh Rani
at Saharanpur from Ludhiana. On third day
of the incident, PW.2 and her sister sat at
her room. All relatives have gone. Her
sister Prakash Rani was very sad and was
lamenting due to murder of his son. Sunita
fell on the legs of Prakash Rani,
apologizing that "she had developed illicit
relationship with Amit Chopra (friend of
his brother). Charanjeet began to suspect on
her and used to be angry with her and
forbades her to meet Amit Chopra. Due to
this, Sunita became annoyed, she and Amit
Chopra made a plan in Delhi to remove
Charanjeet from their way. Amit, Raju,
Dinesh came from Delhi, on 17.04.2004, at
about 09-10 pm and came at the house of
Charanjeet. She administered intoxicating
pills in the sikanji of Charanjeet and he
became unconscious. Thereafter Amit,
Raju, Dinesh and she killed Charanjeet
jointly." This statement was given by
Sunita before PW2 and her sister and also
stated that if she is not pardoned then she
will commit suicide with children.

09. P.W. 2 has stated in her cross-
examination that she has problem of
hearing and vision. Her sister Prakash Rani
died one and a half year ago. She had been
living with her since three years. Om
Prakash is son of her sister-in-law (nand).
She has stated that Charanjeet died on 17th
April but she does not remember the year
of his death. She has stated that she has no
knowledge of her hearing and vision
problem. Charanjeet had been living in
Delhi since 3-3% years before the incident.
He comes to Saharanpur occasionally. She
got the information of murder of
Charanjeet from Om Prakash by telephone.
Om Prakash told her that three persons
came from Delhi and murdered Charanjeet.
Sunita apologized on 20th April, 2004, at
that time, P.W.2 and her sister were present
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there. Her sister was weeping. On the day
of the incident, she came from Ludhiana.

10. She stated that she came from
Ludhiana to Saharanpur at about 02:00-
02:30 pm on 18.04.2004. After the incident,
she went back to Ludhiana. Her sister
Prakash Rani sold his house. She heard that
at the house of Charanjeet, some persons
came at about 09-10 pm. Sunita had
apologized to her mother-in-law.

11. P.W.3 S.I. Sudhir Pal has stated
that on 18.04.2004, at about 10:00 am, he
has prepared inquest report, letter CMO,
letter R.l., photograph of dead body,
recovery memo of one wooden table,
wrapper of medicines. Recovery memo of
clothes by which legs and hands of the
deceased was tied with white patti on his
head, one pink dupatta by which his legs
were tied. Recovery of blood stained earth
& plain earth, blood stained clothes, green
trouser of the deceased, brown
undergarment etc. were sealed.

12. PW4 Constable Raj Singh
deposed that on 18.04.2004, he has written
chick FIR, Ex.Ka.13 and GD, Ex.Ka.14.
Witness has proved FIR and G.D.

13.  The postmortem examination,
Ex.ka.15, was conducted on the dead body
of the deceased, Charan Jeet @ Babbu by
Dr. R.K. Agarwal on 18.04.2004 at 03:00
pm. The cause of death was shock and
haemorrhage as a result of ante-mortem
injuries at about half day before the time of
postmortem.  Post-mortem  report was
proved as Ex.ka.15 by P.W.5.

14. P.W.6 Sandeep deposed that he
lives in the same locality where Charanjeet
@ Babbu died. Charanjit had gone to
Delhi. On 17/18.04.2004 at around 11:00

pm, he had forbidden three persons from
ringing the bell of his house, in front of
Police Inspector, he did not even recognize
the three persons. He also denied having
witnessed the culprits. He is hostile
witness.

15. P.W.7 Bina Devi deposed that
when the murder took place, she was the
tenant in that house and Sunita told about
the murder; the people who came on the
night of the incident did not saw them. On
questioning by the police, she has told that
three people had come, whom the landlord
had disclosed as her relatives, who had
come from Delhi. At 07:00 am, Sunita told
her that four men had killed her hushand
and all made him unconscious. She also
denied having witnessed the culprits. She is
hostile witness.

16. P.W.8 Mukesh Rawal deposed that
Sunita is his sister, she was married to
Charanjit Singh, who worked as a
conductor in a private bus in Delhi. Amit
Chopra lived in a rented house near the
house of the deceased and this witness.
Sunita has an illicit relationship with Amit
Chopra. This witness has forbade Amit
Chopra to meet Sunita. When he told the
deceased Charanjit about Sunita's illicit
relationship, he came to Saharanpur with
Sunita and his children.

17. PW9 Investigating Officer
Igbalujama Khan along with SI Sudhir Pal
and other police personnel has visited the
spot on 18.04.2004. Wooden table,
nitrogen, medicine cover and clothes to
which the head, legs and hands of deceased
Charanjit were tied, blood stained clothes
and other clothes were recovered and
prepared  recovery memo.  During
investigation, he came to know that Sunita
is a woman of bad character. He tried to
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take statement of the wife of the deceased,
but he was unsuccessful. On 19.04.2004,
statement of Witnesses, namely, Sandeep
Soni, Smt. Bina, Lal Bahadur, SI Sudir Pal
were recorded. On the same day, statements
of the deceased's mother and aunt (mausi)
were also recorded. With the help of Sunita
and Sandeep, accused Amit, Raju and
Dinesh were arrested from Saharanpur bus
stand and their statements were also
recorded. Charge sheet, Ex.ka.17, Report of
the Vidhi Vigyan Prayogshala, Ex.ka.18,
broken wooden table, Ex.ka.l, Dupatta,
Clothes etc., Ex.ka2, Ex.ka.13 were proved
by the witness.

18. Statement of accused under Section
313 Cr.P.C was recorded, accused Sunita has
denied her illicit relations with anyone and
also stated that her husband Charanjeet @
Babbu had come to Saharanpur for taking
rented money. She denied the incident dated
17.04.2004 and also denied having given any
intoxicating tablet to her husband. She has
stated that she had not told Om Prakash about
the incident. Lastly, she stated that the
prosecution witnesses are deposing falsely
only because of property dispute. Statement
of the accused Raju under Section 313
Cr.P.C. was recorded, he denied the incident
dated 17/18.04.2004 and he also denied the
illicit relations of Sunita with anyone.
Statement of the accused, Amit Chopra under
Section 313 Cr.P.C. was recorded. He has
denied having knowledge about Sunita and
her family and he also denied the illicit
relations with her and denied the incident
dated 17.04.2004. He has stated that
Investigation Officer has arrested him from
his house and he also stated that the
prosecution witnesses are totally false.

19. Accused had examined DW-1
(Aruna) in his defence. She stated that her
sister Sunita had no illicit relation with

accused and some unknown persons came
on 17/18.04.2004 and murdered Charanjeet
@ Babbu.

20. Learned counsel for the appellants
has submitted that they have been falsely
implicated in this case and has also
contended that the case is based on
circumstantial evidence. There is no eye
witness of the incident. There is no
evidence of illicit relationship of Sunita,
Amit Chopra and Raju. There is no motive
established by the prosecution for causing
this serious offence. Evidence given by the
witnesses are not reliable and accused are
innocent and liable to be acquitted.

21. These arguments were opposed by
learned AGA and submitted that accused
Sunita had given natural and unambiguous
extra-judicial confession before near
relatives, which is trustworthy. Chain of
circumstantial evidence is complete and
case against the present appellants is
proved beyond reasonable doubt.

22. So far as the FIR of the case is
concerned, incident took place in the fateful
night on 17/18.04.2004. FIR was lodged by
Om Prakash, who is cousin of the deceased.
On 18.04.2004, at about 08:45 am, under
Section 302 IPC Crime No. 119 of 2004,
P.S. Kotwali Nagar, District Saharanpur.
The incident took place in the intervening
night of 17/18.04.2004 from 11:30 pm till
morning. The place of incident is 2km far
from the police station. It is alleged in the
FIR that at about 07:15 am, wife of the
deceased Sunita told him that at about
11:30 pm, four persons came from Delhi;
all were very well known to her husband;
they administered her intoxicating material.
Sunita found her husband Charanjeet @
Babbu dead in the morning. Murder had
been committed by those persons. This
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written report was prepared by the
complainant Om Prakash and given to the
police station within two hours. He had not
mentioned the name of the assailants. He
had reported only on the basis of what was
told by Sunita (wife of deceased). Written
report was proved by PW1 as Ex.Ka.1l and
Chick FIR has been proved by PW4
(Constable Raj Singh), Ex.ka.13 and
Kayami GD Rapat No.17, Ex.ka.14, there
is nothing in the cross-examination of
PW4, which shows that FIR is ante-time. It
is apparent that FIR has been lodged
promptly without any consultation.

23. The main question for
determination is that what was the motive
for the incident by the accused, why they
killed the deceased Charanjeet @ Babboo.
P.W.1 has stated that Sunita and Charanjeet
had two children, both are mentally retarted
and physically handicapped. Charanjeet
was doing the job of conductor for the last
six years in Delhi. Charanjeet and Sunita
along with their children came in the
evening on the date of the incident. Sunita
is a woman of loose character. About 6-6 %2
years ago, deceased caught Sunita in his
home with a male in an objectionable
condition. The members of parental side of
Sunita and her father came and tendered
apology. Charanjeet accepted the apology
and pardoned his wife. Ashok Kumar along
with his wife Bina and their children lived
as tenant in the house of the deceased.
Sandeep is neighbour. Sunita told the name
of Amit Chopra, Raju and Dinesh, who
were neighbours at her paternal home in
Delhi. Sunita told that all the four children,
who born  from her wedlock with
Charanjeet, were handicapped. Two are
alive and two had died. Sunita told that she
had developed illicit relations with three
accused, so that, the coming generation
would be hale and hearty. There is nothing

contrary in the cross-examination of the
witness PW1.

24. PW.2 (Raj Rani) is the maternal
aunt, aged about 75 years, she also deposed
that deceased was the only son of her sister
Prakash Rani. Prakash Rani used to live
with her in Ludhiana. She was in Ludhiana
with her at the time of incident. Sunita
made extra-judicial confession before her
that "she had illicit relationship with Amit
Chopra. Charanjeet began to suspect her
and used to be angry and forbade her to
meet Amit Chopra. Because of this, she
made a plan in Delhi with Amit Chopra to
end Charanjeet. She mixed intoxicating
pills in juice (sikanji) and served to
Charanjeet. Thereafter, with the help of
Amit, Raju and Dinesh, all the four have
committed the murder of Charanjeet."
Nothing adverse came in the cross-
examination of the witness.

25. PW.8 Mukesh Rawal, adopted
brother of the accused Sunita, had stated
that there was illicit relationship between
Amit Chopra and Sunita, then, he forbade
Amit Chopra from meeting Sunita.
Charanjeet also came to know this fact, so
he went to Saharanpur along with her wife
Sunita and children. Sunita was detained in
jail with her children. About four years ago,
Sunita met him in court and repented that
she had committed a mistake and she with
the help of Amit Chopra, Raju and Dinesh
killed Charanjeet, kindly help her. He has
not seen Raju and Dinesh ever. Amit
Chopra had also told the name of co-
accused Raju and Dinesh.

26. Although this fact was denied by
the accused in statement under Section 313
Cr.P.C. but on the basis of corroborated and
credible evidence, it is proved that accused
Sunita and Amit Chopra had illicit
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relationship. It is also proved that Sunita
gave birth to four disabled children from
the wedlock of Charanjeet. Two died and
two are alive. They are in jail with Sunita.

27. Prior to the incident, deceased
came to know that Sunita had illicit
relationship with Amit Chopra and Raju
due to this, they came from Delhi to
Saharanpur, where, the deceased was
brutally murdered. The motive for causing
murder was begetting of healthy offspring.
That's why, the accused Sunita, Amit
Chopra and Raju planned to get rid of from
deceased Charanjeet. Thus, the prosecution
had succeeded to establish the motive for
the present crime against Sunita, Amit
Chopra and Raju.

28. PW.-5 Dr. R.K. Agrawal had
performed the post-mortem report of the
deceased on 18.04.2004, at about 03:00
pm. The report is as under :

29. Accused was about 33 years old,
healthy body, eyes and mouth were closed.
Rigormortis was present in both the hands
and legs after the death. Following injuries
were found on the body of the deceased :

(i) torn wound on right side of
head of size 5cm x 1cm x muscle deep.

(if) torn wound at the centre of
the forehead of size 7cm x lcm located
deep bone injury.

iii) torn wound on left of head
6cm x 1cm x muscle deep.

iv) torn wound on left of head
4cm x 1cm x muscle deep.

v) torn wound on left-back side of
head of size 10cm x 1.5cm x bone deep X
broken bone under the injury.

vi) torn wound on top of the head
size of 7cm x 1cm x muscle deep.

vii) torn wound on left of head of
size 8cm x 1cm x muscle deep.

viii) torn wound on top of the
head of size of 6cm x 1.5cm x bone deep
and broken bone of injury.

ix) torn wound on right side of
head of size 6cm x 1cm x muscle deep.

X) torn wound on right side of
head of size 2cm x % cm muscle deep.

xi) torn wound on right side of
head of size 4cm x 1cm x muscle deep.

30. The cause of death is due to ante-
mortem injuries, excessive bleeding and
shock half day earlier caused by blunt
object as piece of wood.

31. Deceased had 11 injuries on the
head. The bones of the head had been
injured from many points and there was no
other injury except head. Injuries only on
the head, vital part of the body shows only
intention to kill Charanjeet.

32. The main question before us is
that whether accused Sunita, Amit
Chopra and Raju had killed Charanjeet
on 17/18.04.2004 in the night. This case
is based on extra-judicial confession
made by the accused Sunita and
circumstantial evidence. She had made
extra-judicial confession before PW2 (
maternal aunt), aged about 75 years and
PW-1 Om Prakash, who is cousin of the
deceased and in presence of her mother-
in-law Prakash Rani, who died later on.
PW-8 Mukesh Rawal adopted son of his
father. On the point of extra-judicial
confession, following rulings are
mentioned as under:

33. State of Uttar Pradesh Vs. M.K.
Anthony (1985) 1 SCC 505, it has been
held that :
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"an extra-judicial confession was
made by the accused to his friend. The
court found that the statement was made by
the accused was unambiguous and
unmistakably conveyed that the accused
was perpetrator of the crime. Testimony of
friend was true, reliable and trustworthy.
Confession of accused on such extra-
judicial confession was proper and no
corroboration was necessary  which
importance should not be given to minor
discrepancies and  technical  error.
Generally, extra-judicial confession is
made before an unbiased person, not the
enemy of the accused and that person has
not such motive to speak false statement. It
should be voluntarily unambiguous and
clear. No fact has been concealed with
regard to the incident."

34. Satish and others vs. State of
Haryana (2018) 2 SCC Cr. 652, it has
been held that :

"Extra-judicial confession is a
week piece of evidence, normally by itself,
it can be corroborative only. It should be
proved like other evidence. It is not
necessary that witness should speak the
same about as told by the accused."

35. State of Himachal Pradesh vs.
Raj Kumar (2018) SCC Cr. 452, it has
been held that :

"circumstantial ~ evidence  of
prosecution establishing circumstances by
cogent and  convincing  evidence.
Circumstances cumulatively taken, form
accompanied, general pointing out that
murder was committed by accused and

none else, burden under Section 106
Evidence Act not discharged by the
accused.  Accused  should  explain

incriminating circumstances against him."

36. Ishwari Lal vs. State of
Chattisgarh 2020 (1) SCC Cr. 13, it has
been held that :

"extra-judicial confession is a
weak piece of evidence but at the same
time, if the same is corroborated by other
evidence on record such confession can be
taken into consideration to prove the guilt
of the accused."

37. Sahoo vs. State of U.P., 1966
AIR 40, 1965 SCR (3) 86, it has been held
that :

"an extra-judicial confession may
be an expression of conflict of emotion, a
conscious effort to stifle the pricked
conscience; an argument to find excuse or
justification for his act; or a penitent or
remorseful act of exaggeration of his part
in the crime."” Before evidence in this behalf
is accepted, it must be established by
cogent evidence what were the exact words
used by the accused. The Court proceeded
to state that even if so much was
established, prudence and justice demand
that such evidence cannot be made the sole
ground of conviction. It may be used only
as a corroborative piece of evidence. The
High Court did not interfere with the
conviction observing that the evidence of
extra-judicial confession is corroborated by
circumstantial evidence.

Pyara Singh Vs.
Punjab (1978) 1 SCR 661,

Apex Court observed that the law
does not require that evidence of an extra-
judicial confession should in all cases be
corroborated. It thus appears that extra-
judicial confession appears to have been
treated as a weak piece of evidence but
there is no rule of law nor rule of prudence
that it cannot be acted upon unless
corroborated. If the evidence about extra-

State of
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judicial confession comes from the mouth
of witness/witnesses who appear to be
unbiased, not even remotely inimical to the
accused, and in respect of whom nothing is
brought out which may tend to indicate that
he may have a motive for attributing an
untruthful statement to the accused; the
words spoken to by the witness are clear,
unambiguous and unmistakably convey that
the accused is the perpetrator of the crime
and nothing is omitted by the witness which
may militate against it, then after
subjecting the evidence of the witness to a
rigorous test on the touchstone of
credibility, if it passes the test, the extra-
judicial confession can be accepted and
can be the basis of a conviction. In such a
situation to go in search of corroboration
itself tends to cast a shadow of doubt over
the evidence. If the evidence of extra-
judicial confession is reliable, trustworthy
and beyond reproach the same can be
relied upon and a conviction can be
founded thereon.

Palvinder Kaur Vs. State of
Punjab AIR 1952 SC 354,

"if extra-judicial confession
was not acceptable in part, it has to be
rejected completely. It could be held to
be discredited for some purpose, and
yet accepted as evidence for other
purpose.”

38. In the present case, extra-judicial
confession was made by accused Sunita,
first time on the day following the incident
i.e. 18.04.2004 at 07:00 am, before PW-1
complainant (cousin of the deceased) who
was residing nearby.  Extra-judicial
confession is as under :

"first of all intoxicating pills were
administered to Charanjeet, then she went
in another room, Sunita told that they
inflicted head injury to Charanjeet by leg of

the table and he died due to the injury
received."”

39. In the cross-examination, no
question has been asked about the said
extra-judicial confession, but it was
suggested that it is wrong to say that Sunita
accused had not stated such fact. FIR was
lodged against four unknown persons but it
will not affect the prosecution case.

40. PW.-2 Raj Rani was 75 years old
and in relation she is aunt (mausi). Sunita
made extra-judicial confession before her
after third day from the incident as under:

"Her sister Prakash Rani was
very sad and was weeping due to death of
his son. Sunita fell on the legs of Prakash
Rani and apologizing that she had
developed illicit relationship with Amit
Chopra (friend of his brother). Charanjeet
began to suspect on her and angry with her
and forbades her to meet with Amit
Chopra. Due to this, she became annoyed,
she and Amit Chopra made a plan in Delhi
to remove Charanjeet from their way. Amit,
Raju, Dinesh came from Delhi, on
17.04.2004, at about 09-10 pm and came at
the house of Charanjeet. She administered
intoxicating pills in the sikanji of
Charanjeet, thereafter Amit, Raju, Dinesh
and she killed Charanjeet jointly."

This statement was given by
Sunita before PW2 and her sister and also
stated that if she had not pardoned her then
she will suicide with children.

41. Mother of the deceased Prakash
Rani died later on. PW. 2 Raj Rani is about
75 years old. She is impartial and has no
enmity with the accused, she has no motive
to give a false statement. P.W. 1 has also no
motive to give false statement. The said
statement of the accused is clear and
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unambiguous and unmistakably conveyed
that accused Sunita and other appellants are
the only perpetrator of the crime.
Testimony of aunt PW2 and cousin PW1 is
true, reliable and trustworthy. Both the
witnesses PW1 and PW2 corroborated the
extra-judicial confession made by Sunita.
The extra-judicial confession was made by
Sunita before PW1 on the first day of the
incident and third day of the incident before
PW2.

42. Such extra-judicial confession was
also made before the Investigating Officer by
Sunita which was also heard by Raj Rani and
Prakash Rani. This will not affect the
prosecution case as extra-judicial confession
made by Sunita was given before PW2 and
later on before police which was also heard
by the PW2. Such extra-judicial confession is
also made by the accused Sunita before PW8
Mukesh Rawal, who is adopted son of
Indrasen. He is brother of the accused Sunita.
This witness was neither charge-sheeted nor
permitted by court to be examined and he has
stated that when he went to meet Sunita in
jail/Court three and a half years ago and she
had made above confession is not relevant
because it is not clear that when the extra-
judicial confession has been made before
PW8 and why he has not disclosed this fact to
the Investigating Officer.

43. Thus, it is evident that above extra-
judicial confession made by the accused
Sunita before near relations was without
undue influence, coercion or pressure. It was
voluntary, no suggestion was made in the
cross-examination that such extra-judicial
confession are tempted or non-voluntary.
Thus, the said extra-judicial confession is
reliable and admissible evidence being
trustworthy and accepted as a whole. There is
no enmity of Sunita against Raju & Amit
Chopra.

44. Spot map of the case has been
proved, Ex.Ka.16, which is not challenged by
the defence. This shows that on the point A
dead body of Charanjeet was lying near
double bed and sofa and this shows that it was
the living room of Sunita. It is also admitted
fact that one tenant Sandeep (PW-6) was also
residing in the same house. This shows that the
deceased, Sunita, Amit Chopra and Raju were
present in the same room where the dead body
of the deceased was lying and no other living
room is shown in the spot map or suggested by
the defence that Sunita was sleeping in another
adjoining room. After the incident, Sunita had
not made any hue and cry or scream for
protection of her husband. She was silent
throughout the night. PW-6, neighbour of the
same premises has also stated that Sunita had
not told about the murder of Charanjeet in the
intervening night of 17/18.04.2004. She had
also not told about the incident to the tenant
Bina Devi PW.7. Accused Sunita told about
the incident to PW.1 Om Prakash at 07:15 am
and in the meantime, she was silent about the
incident.

45. It is true that every person has
distinct reactions during/after incident.
Some make interference in the incident,
some become silent spectator and some flee
from the spot to save her life. On the point
of reaction, following rulings are necessary
to be mentioned here:

Marvadi Kishore Paramanand
Vs. State of Gujarat (1994) 4 SCC 549,

"Different persons react
differently in different situations and
circumstances. No hard and fast rule of
universal application with regard to the
reaction of a person in a given
circumstance can be laid down. Most often
when a person happens to see or come
across a gruesome and cruel act being
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perpetrated within his sight then there is a
possibility that he may lose his equilibrium
and balance of mind and therefore he may
remain as a silent spectator till he is able to
reconcile himself and then react in his own
way. There may be a person who may react
by shouting for help while others may even
choose to quietly slip away from the place
of occurrence giving an impression as if
they have seen nothing with a view to avoid
their involvement, in any way, with the
occurrence. Yet, there may be persons who
may be so daring, hazardous and
chivalrous enough to come forward
unhesitantly and jump in the fray at the
peril of their own life with a zeal to scare
away the assailants and save the victim
from further assailants."

Leela Ram Vs. State of Haryana
(1999) 9 SCC 525,

"Reaction of eye witness, different
witnesses react differently. There cannot be
any set pattern of or a rule of human
reaction on the basis of non-confirmity
where with a piece of evidence may be
discarded.”

46. From the cogent & trustworthy
evidence, it is proved that accused Sunita,
wife of the deceased, who was present in
the room, at the time of incident, did not
interfere or made struggle with the other
accused to save the life of her husband. She
had not made any noise or even hue and
cry/scream; she was not only silent
spectator of the incident but also offered
assistance in commission of the crime.
Thus, the inaction shown by the accused
Sunita indicates that she has mala fides and
knew everything about murder of her
husband.

47. Ex.ka.8, is recovery memo of
wrapper of medicine nitrogen 10mg from
the place of occurrence. It was

administered in juice (sikanji) to the
deceased by Sunita, due to which, he
became unconscious. This was necessary
for the accused, because in conscious
position, they were not in a position to kill
the deceased silently. How the empty
wrapper of the said medicine was found
from the place of occurrence is not
explained by the accused in the statement
under Section 313 Cr.P.C. No suggestion
was made in cross-examination that this
wrapper was planted. Due to this, deceased
was not in position to defend himself,
unable to make any hue & cry. It is the case
of prosecution that injury on the head of the
deceased was inflicted through leg of the
table. Recovery memo of wooden table was
proved as Ex.ka.7. The wooden leg of the
table was recovered from the spot. From
the evidence, it is apparent that the wooden
leg of the table has not been sent for
chemical examination to FSL and on the
leg of the table, presence of blood is not
proved. This will not damage the
prosecution case. Sunita herself stated that
Charanjeet was inflicted injury on his head
with the leg of the table. There was no
injury on the body of the accused Sunita,
this shows that she had not made any
intervention to save the life of her hushand,
who was murdered by the accused.

48. From the evidence, it is proved
that at the time of incident, accused Sunita
was in the room with her husband, so
Sunita is the best witness for the murder of
her husband. Section 106 of the Evidence
Act lays down that "when any fact is
established within the knowledge of any
person, the burden of proving that fact is
upon him." Thus, how the husband of
Sunita had been murdered is especially
within her knowledge that who has killed
him and she has not made any noise to save
the life of her husband. Accused Sunita
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failed to discharge the burden of proving
these facts. This fact also goes against
Sunita and indicates that she knows the
actual assailant, which has been disclosed
by her in her extra-judicial confession.

49. From the perusal of inquest report,
Ex.ka.2, it reveals that dead body of the
deceased Charanjeet was lying near the
bed. Both legs were tied up with chunni,
both hands were tied up with rosy chunni
from the back side. There was bandage of
white clothes on the head of the deceased.
There were clothes full of blood near the
dead body. There were sandal in both the
legs. Zip of pant was found open. There
were injuries on the forehead and back side
of the head. From the post-mortem report,
there was no other injury except head of the
deceased. This shows that injuries has been
inflicted on the vital part of the deceased in
helpless condition, when hands and legs of
the deceased were tied up by the Chunni.
This Chunni relates to Sunita and this fact
was not denied by her. The bandage of
white clothes on the head of the deceased
shows that stranger will not put such sort of
bandage on the head of the deceased.
Clothes full of blood found near the dead
body also shows that there was profused
oozing of blood from the injuries of the
deceased. Such act cannot be expected
from a stranger/outside Killer. The stranger
killer will never keep the clothes tied on the
head of the deceased and will never wipe
the blood spilled on the floor. The said
topography only indicates that accused had
clear-cut intention to kill the deceased and
none else. From the perusal of FSL report,
Ex.ka.18, viscera report, no chemical
poison was found in the stomach of the
deceased. Sandal was found on the feet of
the deceased. This shows that the incident
took place before bedtime. No person will
wear sandal on his feet while sleeping. This

also shows that the murder was committed
before sleeping.

50. Defence taken by the accused
Sunita in her statement under Section 313
CrP.C. is that informant Om Prakash
lodged this report that she may not demand
her share in the house. She also stated that
due to dispute of property, informant has
given false evidence. But the accused
Sunita had not submitted any documentary
evidence with regard to dispute between
Om Prakash and Sunita. Deceased is the
son of maternal uncle of Om Prakash. From
the evidence of PW2, it reveals that
Prakash Rani mother of the deceased has
sold the house of her husband that is father
of the deceased. It also reveals that Om
Prakash had helped Prakash Rani in selling
that house. It is admitted fact that
Charanjeet and Sunita came to Saharanpur
to collect the rent of his house from Delhi.
This shows that the defence taken by the
accused Sunita is not believable or
probable. Informant/PW1 has no enmity to
implicate accused falsely. The next defence
taken by Sunita is that PW8 Mukesh Rawal
wants to usurp the property of her father in
Delhi. From the evidence, it is apparent that
Mukesh Rawal is adopted son of Indrasen.
Indrasen has no son, so he had adopted
Mukesh Rawal, the son of his sister. After
death of Indrasen, property of Indrasen was
inherited by Mukesh Rawal and in that
house Sunita and deceased also lived
during their service.

51. PWS8, who alleges himself as
brother of Sunita also came to see her in
Court Saharanpur. D.W.1 Aruna, sister of
Sunita also stated that Mukesh has taken
possession of the house of her father, but it
is not clear that what sort of enmity
Mukesh Rawal had with Sunita. It was not
established by the defence, so this defence
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taken by Sunita is not probable. Accused
Raju has taken the plea that he has been
falsely implicated in the case and he has
been arrested at his house.

52. It is also submitted that PW8 has
stated that police has arrested the accused
from Delhi after two days. Accused Amit
Chopra had taken the defence that he has
been falsely implicated. Jija of Sunita came
with the police and arrested him at his
home. Brother of Sunita lives in his
mohalla.  Contrary to this, PWS9,
Investigating Officer of the case has
deposed that at the pointing of Sunita and
Sandeep, he arrested Amit, Raju and
Dinesh  from roadways bus stand
Saharanpur nearby Neelam Hotel. It is also
submitted that place of arrest of the accused
is suspicious, but this will not affect the
prosecution case. Place of arrest is not so
material. Main question is the role of the
accused in committing the crime.

53. It is also submitted that prior to
the incident, two persons also came at the
house of the deceased who want to know
about Charanjeet. Investigating Officer has
not traced those two persons. This fact will
not damage the case of prosecution.

54. PW6 Sandeep is the neighbour of
Sunita. He is a hostile witness. He has not
seen any person in the intervening night of
18.04.2004 at 11:30 pm and he also denied
that accused were arrested before him. He
has not supported the case of prosecution.
But his evidence is not in a position to
support the defence.

55. PW.7 Bina Devi is tenant in the
house of the deceased and she has stated
that it is true that the information of murder
was given by Sunita to her about 3-3%
years ago. She has not seen the persons

who came in the night. But in the cross-
examination, she has stated that she has
given statement to the Investigating Officer
that three males had come, whom Aunty
(Sunita) was stating to be her relative from
Delhi. She has also given statement to the
Investigating Officer that at 07:00 am,
landlady Smt. Sunita came in her room and
told that four criminals came in the night,
they made her unconscious and committed
murder of her husband. Although, this
witness is hostile witness but in the cross-
examination, the said evidence is also
relevant and supports the case of
prosecution.

56. On the basis of above discussion,
we are of the view that chain of evidence is
complete in this case. Extra-judicial
confession made by the accused Sunita is
corroborated by the other circumstantial
evidence. The only hypothesis is that
accused Amit Chopra, Raju and Sunita has
committed gruesome murder of Charanjeet
with planning and cool mind. Thus,
prosecution has proved beyond reasonable
doubt that accused Sunita, Amit Chopra
and Raju has committed the murder of
Charanjeet in intervening night of
17/18.04.2004.

57.  In our opinion, the guilt of
appellants has been established by the
prosecution beyond reasonable doubt and
their acquittal would result in grave
miscarriage of justice. There is no manifest
error or illegality in the finding of the trial
court.

58. In the result, the judgment and
order of the trial court dated 21.08.2008
passed by the Special/Additional Sessions
Judge, Court No.4, Saharanpur in Sessions
Trial No. 294 of 2004, arising out of Case
Crime No. 206 of 2004 (State Vs. Sunita &
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others), Police Station Kotwali Nagar,
District ~ Saharanpur  convicting  and
sentencing the appellants to undergo life
imprisonment under Section 302/34 of
India Penal Code with a fine of Rs.10,000/-
each, in default thereof, to undergo three
months additional imprisonment, is hereby
confirmed.

59. During appeal, appellants Sunita,
Amit Chopra and Raju had remained in
judicial custody. They are directed to serve
out the remaining period of sentence.

60. The appeal under Section 302/34
is devoid of merits and accordingly
dismissed.
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Evidence Law - Indian Evidence Act,
1872- Section 3- The site plan does not
disclose PW-1's presence but shows him
to be emerging from the dwelling unit-

PW-2 is not reliable; firstly, because he
has a separate residence and is a chance
witness, secondly, his location is not
disclosed in the site plan and, thirdly, he
has faulted on directions. Rather, it
appears to us, PW-2 arrived at the spot,
as a neighbour and brother of the
deceased, after he heard the gunshot.

Where it is shown from the own evidence of the
prosecution that the witnesses of fact are
chance witnesses who had arrived after the
commission of the offence and their testimonies
stand contradicted by other material, then no
reliance can be placed upon the testimony of
such witnesses.

Criminal Law - Code of Criminal
Procedure, 1973- Section 154- FIR being
ante-timed- the FIR is being lodged at
00.30 hrs in a typed format by claiming
that it was got typed by about mid night
- the inquest was conducted after day
break at 10.30 hrs. even though the
body was at the chowki- lodging of a
typed report at 00.30 hours creates a
strong suspicion with regard to the FIR
being ante-timed-GD Entry/ Chik maker
not examined- the Diwan who, allegedly,
accompanied the informant to the police
station to lodge the FIR has not been
examined. This coupled with the delay
in conducting the inquest lends credence
to the defence suggestion that the FIR
was lodged in the morning after getting
it typed. Once this is the position, the
prosecution case gets shrouded in
suspicion throwing multiple possibilities
including a strong probability of the
incident being a hit and run kind of an
incident, witnessed by none, and the
prosecution story developing on guess-
work based on strong suspicion with
implication of those with whom the
deceased had enmity. Probability of such
guess-work becomes stronger also from
the circumstance that as against a
solitary gunshot injury three persons
have been roped in, out of which, two
have not been assigned any major role
except that they came with weapons
and escaped with the assailant.
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When the prosecution fails to give any credible
explanation for the suspicious circumstances
attending the lodging of the FIR and the same is
found to be ante-timed and ante- dated, then
the story of the prosecution cannot be relied.
(Para 26, 28, 29, 30)

Criminal Appeal allowed. (E-3)
(Delivered by Hon’ble Manoj Misra, J.)

1. This appeal is preferred against the
judgment and order dated
24.08.2007/25.08.2007 passed by Sessions
Judge, Rampur in Sessions Trial No. 496 of
2005 convicting the appellant no.2 (Tej Pal)
under Section 302 I.P.C. and appellant no.1
(Birnami) under Section 302 read with
Section 34 I.P.C., and sentencing them to
imprisonment for life and fine of Rs.
10,000/- each with a default sentence of
one year R.1I.

INTRODUCTORY FACTS

2. On a typed written report (Exb. Ka-
1) submitted by PW-1 (son of the deceased
- Sitaram) at 00.30 hours, on 07.07.2005,
Case Crime No. 227 of 2005 was registered
at P.S. Milak, District Rampur of which
Chik FIR (Exb. Ka-15) was prepared. The
allegation in the FIR is that on 06.07.2005,
at about 9 pm, when PW-1's father (the
deceased) was sitting on a cot, smoking a
Beedi, the accused-appellants along with
one unknown person came and, before the
deceased could react, appellant no.2 (Tej
Pal) fired a shot at the deceased. Upon
which, PW-1, his brother- Sompal (not
examined) and his uncle Indraman (PW-2),
who were present there, and many others
who arrived on hearing gunshot, made an
attempt to apprehend the accused but they
ran away, brandishing their weapons. It was
alleged that the informant recognised the
two named accused in the light of lantern

and torch but could not recognise the third
person. It was also alleged that the
deceased was taken on a cart for medical
attention but by the time they could cross
the river the deceased expired therefore, he
was brought to Police Chowki Param.

3. Inquest was completed on 07.07.
2005 by about 10.30 hrs at Police Chowki
Param whilst the body of the deceased was
on a Dunlop cart (a bullock cart with tyres).
The inquest report (Exb. Ka-3) was
prepared by S.C. Tyagi (PW-4). The inquest
report notices that the body was wrapped in
a bed spread / mattress and was lying in a
supine position on that Dunlop cart.

4. Autopsy was conducted by Doctor
M.A. Ali (PW-3) on 07.07.2005 at about
4.30 pm. Autopsy report (Exb. Ka-2), in
respect of body condition and injuries,
recites:-

(i) External Examination:-

Rigor mortis passed off in neck
but present in both upper and lower
extremities. No sign of decomposition.

(if) Ante-mortem injuries:

Firearm wound measuring 5.5 cm
X 4 cm x 16 cm situated over right side of
upper part of abdomen, 12.5 cm below
right nipple. Margins abraded and
blackening present (wound of entry). The
tract of wound directed inwards and
upwards. No wound of exit found.

(iii) Internal Examination:-

(a) Seventh and Eighth ribs, on
right side broken;

(b) Underlying pleura on right
side lacerated;

() Right lung lacerated. 10
pellets recovered from right lung. Two
litres of clotted blood present in right
pleural cavity. Six pellets and one cock
recovered from right pleural cavity. Left
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lung -NAD and Pale. Pericardium- NAD
and pale.

(d) Heart - NAD and empty.

(e) Cavity- about 1 litre of clotted
blood present in abdominal cavity.

(f) Stomach: NAD, 150 ml of
semi-digested food matter present.

() Small intestine - NAD -
digested food matter and gases present.

(h) Large intestine - NAD, faecal
matter and gases are present.

(i) Liver - lacerated, 12 pellets
recovered from liver.

() In all 28 pellets recovered
from the body

(iv) Cause of death:
Haemorrhage and shock due to ante-
mortem firearm injury.

(v) The estimated time of death
- About one day before.

5. After completion of the
investigation, two persons, namely, the
appellants, were charge-sheeted by PW-4
vide charge-sheet dated 22.07.2005 (Exb.
Ka-14) on which cognisance was taken on
11.08.2005 and the case was committed to
the Court of Session where, vide order
dated 02.01.2006, the appellants were
charged for offence punishable under
Section 302 read with Section 34 1.P.C. The
accused-appellants pleaded not guilty and
claimed to be tried.

PROSECUTION EVIDENCE

6. During the course of trial, the
prosecution examined four witnesses, their
testimony, in brief, is noticed below:-

(i) PW-1 - Surendra (informant -
son of the deceased). He stated that on
06.07.2005, at about 9 pm, while the
deceased was smoking Beedi at the Baithak
(sitting place) in front of his house and PW-

1 was returning to the house, after serving
water to the deceased, the accused -
Birnami and Tej Pal, along with an
unknown person, came and, before the
deceased could realise, Tej Pal (appellant
no.2) fired a shot at the deceased. All of
this was witnessed by Sompal (younger
brother of PW-1) and Indraman (PW-3 -
brother of the deceased) and they made an
effort to nab the accused but they ran away
brandishing their weapons. PW-1 stated
that he and the witnesses saw and
recognised the accused in the light of
lantern and torch though, they could not
recognise the third unknown person. PW-1
stated that thereafter the injured was taken
on a Dunlop cart for medical attention but,
by the time they could cross the river
Naurah, he expired. Therefore, they took
the body on that Dunlop Cart to the police
chowki Param. PW-1 stated that after
parking the Dunlop cart there, he went to
police station Milak where, on getting the
report typed, he lodged the report after
signing the same. The typed report was
exhibited as Exb. Ka-1. PW-1 stated that
accused were inimical to the deceased
because government tap was installed in
the premises of the deceased.

(ia) In his cross-examination,
PW-1 stated that his house and PW-2's
house are separate from each other. The
deceased and PW-1 stayed in one house.
The 'Baithak' where the deceased was
sitting at the time of occurrence is on the
outer side, below a shade (chhappar), open
from three sides and towards north of the
house. The distance between that '‘Baithak’
and the house is 8-10 paces. When PW-1
was about 5 paces away from the deceased,
he heard gun shot, before that he could
sense someone coming and when he turned,
simultaneously, gun shot was heard and he
saw three persons holding pistols in their
hands. PW-1 stated that the shot was fired
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in his presence; and that shot was fired
from a distance of about 1 feet and,
immediately thereafter, the accused ran
away. PW-1 stated that they chased the
accused for 2-4 paces but returned to attend
to the deceased who was lying injured. PW-
1 stated that upto the Chowki he was
accompanied by his brother (Sompal), his
mother and PW-2 but other villagers, due to
fear, did not accompany them though they
had arrived at the spot. They reached
Chowki at 10.30 pm where they informed
Diwan about the incident but the report was
not written. They stayed there for half an
hour, whereafter, PW-1 went to P.S. Milak
along with Diwan. They reached there by
quarter to twelve. By that time the Bazaar
was closed. At the police station, PW-1 met
Daroga (1.0.) and informed him about the

from Chowki Param, he went on a cycle
with Diwan and returned back to the
chowki on the same cycle; and that night
they did not return back to the village.

(id) In respect of the time he
served food to the deceased- PW-1 stated
that that night he had served food to the
deceased about 15 minutes before 9 pm.
The deceased had consumed Roti and Sabji
(vegetable) and after that meal he had gone
to serve water to the deceased.

(ie) In respect of animosity-
PW-1 stated that though there was
animosity between the accused and his
family but there was no pending litigation.

(if) In respect of source of light,
PW-1 stated that he had a torch; and a
lantern was hanging from the Chhappar.
He had disclosed to the 1.O. the spot where

incident. Daroga told PW-1 to get the

the lantern was hanging from the Chhappar

report in writing. Next to the police station,

but the I.O. had not taken the lantern into

at the Tehsil, he found a man who got the

custody. He stated that he had also shown

written report typed. Prior to that, he had
never seen that typist. That at that time
there was just one typist available. The

his torch to the 1.0. but the torch was not
taken into custody by the 1.O. He denied
the suggestion that he had not seen the

typist did not type his name in the report.

incident in the light of torch/lantern as they

The typed report was given at the police

were not there. He also denied the

station at about 00.30 hrs. He denied the

suggestion that he had not shown the torch

suggestion that the report was typed in the

and the lantern to the 1.0O.

morning_after sunrise and thereafter was
given at the police station. He stated that
the 1.O. did not ask him as to from where
he got the report typed. At this stage, the
witness was confronted with his statement
under Section 161 Cr.P.C. where he had not
stated that the report was got typed at the
Tehsil.

(ib) In respect of position of the
deceased when the shot was fired, PW-1
stated that the shot had hit the deceased
while he was sitting on the cot; the shot
was fired from the right side. Blood had
dropped on the cot.

(ic) In respect of conveyance
used to lodge report, PW-1 stated that

(ig) In respect of the third
accused, PW-1 stated that he did not know
him. PW-1 also could not describe him by
his height and body structure. He stated
that all the three accused came together and
were standing together at one place when
they fired at the deceased. He denied the
suggestion that it was dark therefore, he
could not recognise the third person. He
also denied the suggestion that it was dark
at the place of occurrence. He also denied
the suggestion that it was dark and he could
not recognise any person. He denied the
suggestion that the accused were not
involved but have been falsely implicated
on account of enmity. He further denied the
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suggestion that the accused-appellants
neither brandished their weapons nor
extended threats.

(i) PW-2 - Indarman (younger
brother of the deceased and uncle of PW-
1). He stated that while he was standing on
the rasta, in front of his house, he saw the
accused-appellants and one another coming
out of their house and going towards the
house of the deceased. Seeing them
together, PW-2 also went towards the house
of the deceased when he saw accused (Tej
Pal-appellant no.2) firing a shot at the
deceased. Thereafter, PW-2, PW-1, PW-1's
brother (Sompal) and PW-1's mother
challenged the accused and tried to catch
them but the accused ran away brandishing
their weapons and extending threats. PW-2
stated that, at that time, there was a lantern
hanging from the Chhappar and he had a
torch in his hand and in the light thereof, he
saw the incident and could recognise the
accused. He stated that after the incident,
they took the deceased on a Dunlop cart for
medical attention at Milak but the deceased
died on way and, therefore, they took the
body to Param Chowki. From Chowki,
PW-1 went to the police station to lodge the
report.

(ila) In his cross-examination,
PW-2 stated that his house and the house of
the deceased are separate with separate
entrance. He stated that soon before the
incident, the deceased has had his food. At
the time of the incident, PW-2's wife and
children were inside the house. He stated
that, during investigation, he had informed
the 1.0. that he was standing on the rasta at
the time of the incident but when
confronted with the omission in that regard,
he stated that if that was not written, he
cannot tell the reason for the same. He
denied the suggestion that he is lying that
he was standing on the rasta at the time of
the incident and therefore he had not made

disclosure of this fact to the 1.O0. He
admitted that he had not informed the 1.0.
that there was lantern hanging from
Chhappar_and that he had a torch in his
hand. He, however, denied the suggestion
that he did not make disclosure of the
lantern hanging from Chappar and about
the torch in his hand because they were not
there. Immediately, thereafter, he stated that
he had informed the 1.0. about the lantern
and the torch. When PW-2 was confronted
with the omission in his statement in that
regard, he stated that if that was not
mentioned in his statement under Section
161 Cr.P.C., he cannot give its reason.

(ilb) On  further  cross-
examination, he stated that at about 9 pm,
on the day of the incident, he had come out
to urinate, then he spotted the accused
roaming and by the time he could finish
urinating, he heard gun shot. As soon as
gun shot was fired by accused-appellant
(Tej Pal), he arrived at the spot where he
saw deceased's both sons and wife and
other than them there was no one else there.
PW-2 stated that after being hit by the gun
shot, the deceased fell there. Thereafter, the
deceased was taken on a Dunlop cart. He
stated that the distance between Param
Chowki and the spot is 3-4 kilometer. He
stated that he had accompanied the cart up
to police chowki Param. Thereafter, as the
body of his brother was kept at the Chowki,
he remained at the Chowki, whereas, PW-1
went to police station Milak to lodge the
report. He stated that from the spot to
Chowki Param, it took them about 45
minutes. He stated that from Milak, police
personnel had arrived in the night between
12.00- 1.00 pm and they were there at the
Chowki till day break. Thereafter, they
brought the body to the police station by
about noon. He stated that when PW-1 had
gone from Chowki Param to Police Station
Milak, a constable had accompanied him.
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(iic) On being queried as to
whether the accused had covered their
faces, he stated that their faces were not
covered. He stated that since before the
incident there were disputes between the
deceased and accused-appellants (Tej Pal
and Birnami); and that a month before the
present incident, there was a fight though
no one had received any serious injury; that
incident had occurred at 8-9 am in the
morning but that incident was not reported
and no information of that incident was
given to the 1.O. In respect of the present
incident, his statement was recorded next
day of the incident. He stated that he had
also informed the police personnel of the
police chowki about the incident but when
they were informed, the 1.0. was not
present. He stated that he was not asked by
the 1.0. to handover the batteries (should be
read as torch) therefore, he had not shown
the batteries to the 1.0.

(iid) In respect of the direction
in which the deceased was sitting at the
time of the incident, he stated that the
deceased at the time of the incident was
sitting on a cot smoking a Beedi;
deceased's face was towards East and
deceased's house was towards West;
whereas, the Chhappar was overhead.
PW-2 stated that deceased was shot from
the Galliyara (lane) located towards East
of that Chhappar. When he was
questioned as to whether he is aware
about directions, PW-2 stated that he is
aware of the directions. He denied the
suggestion that there is no Galliyara
towards the East of the Chhappar of the
deceased. He stated that Chhappar of the
deceased joins his house towards North.
He stated that in between his and
deceased's house there is Kothri and near
the Chhappar, apart from his house, there
is no other house. He denied the
suggestion that he did not witness the

incident and as the incident involved the
murder of his brother, he has told lies.

(iii) PW-3- Dr. M.A. Ali. He
proved the autopsy report which was
marked as Exhibit Ka-2. He stated that
death of the deceased could have
occurred in between 9 pm to 11 pm on
06.07.2005.

(iiia) In his cross-examination,
he stated that the position from where the
shot was fired at the deceased must have
been lower than the position at which the
deceased was when he was hit by the
shot. He stated that if shot is fired from a
distance less than 2 feet blackening
would be noticed though it depends upon
the nature of the gun powder in the bullet
as also the clothes worn by the deceased.
He stated that scorching and tattooing
would be noticed if the shot is fired from
a distance between 1 to 2 feet but it all
depends upon the nature of the firearm.

(ifib)  In  respect of his
estimation with regard to the time of
death, he stated that there could be a
variation of plus-minus 4 to 6 hours.

(iiic)_In respect of presence of
semi-digested food material in the stomach
of the deceased, he stated that this suggests
that the deceased might have had his meal
4-6 hours before. He stated that if the
deceased had died about 10 pm, he might
have had his meal at around 4.30 pm and if
he had died at about 4.30 pm then he might
have had his meal between 10-10.30 am.

(iv) PW-4-S.1. S.C. Tyagi
(Investigating Officer). He stated that on
the date of lodging the first information
report he was posted at P.S. Milak as Sub-
Inspector and he took over the investigation
of the case under the direction of the
Station House Officer. After taking over the
investigation of the case, he recorded the
statement of Chatrapal Singh, who had
prepared the Chik FIR and the GD Entry of
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the receipt of the written report; thereafter,
he recorded the statement of the informant.
Vide GD Report No. 2, he left for police
chowki Param along with other police
personnel where he saw the body of the
deceased. The body of the deceased was
inspected but as it was late night, the
inquest was deferred to morning and was,
accordingly, conducted in the morning. He
proved the inquest report. He stated that
after the inquest, the body was sealed and
papers in respect of autopsy were prepared.
At the time of sealing the body, pieces of
bed-sheets and mattress were taken
whereafter, he proceeded to the spot. At the
spot, the site plan was prepared on the
instructions of PW-2. The site plan was
exhibited as Exb. Ka-10. PW-4 stated that
he took blood stained pieces of the cot
where the deceased was sitting and
prepared a memorandum thereof, which
was marked Exhibit Ka-11. He stated that
in that cot there was bed sheet and mattress
which were blood stained and he took their
pieces of which seizure memo (Exb.Ka-12)
was prepared. He also proved lifting of
blood stained and plain earth from the spot
of which seizure memo prepared was
exhibited as Exb. Ka-13. He stated that the
accused - Birnami was arrested on
09.07.2005; whereas, the accused-Tej Pal
was arrested in PW-4's absence on
16.07.2005. He stated that after he recorded
the statement of the eye-witnesses
including Sompal (other son of the
deceased) and Premwati (wife of the
deceased), charge-sheet was prepared and
submitted, which was exhibited as Exb.
Ka-14. He stated that the articles seized
were sent for forensic examination. He
stated that at the time of inquest, the
deceased was wearing a Kurta, Aangocha
and an underwear which were sealed and
sent for forensic examination. He produced
plain earth/blood stained earth, clothes etc.

which were made material exhibits. He
proved the signature of Chhatrapal -
constable, who prepared the Chik FIR, and
stated that Chhatrapal could not be
produced as a witness because he is on VIP
duty and there is no possibility of him
being available. On PW-4 recognizing the
signature of Chahtrapal, the Chik FIR and
the GD entry of the report were exhibited
as Exb. Ka-15 and Exb. Ka-16,
respectively.

(iva) In his cross-examination,
he stated that the FIR was registered in his
presence. At the time of registration of the
first_information report, 2-3 persons had
come for lodging the first information
report. He, however, could not tell the
conveyance used by the informant to reach
the police station. He stated that the FIR
was _scribed at the police station.
Immediately thereafter, he stated that it was
already written. He stated that from village
Koop (place of occurrence) if one comes to
the police station, Param Chowki falls in
between. PW-4 stated that the informant
had informed that the body of the deceased
was lying at Param Chowki._He stated that
he left the police station at 12.30 am (0030
hours) to reach Param Chowki; the
informant _had accompanied them; and
police personnel had gone on a Jeep. He
stated that the statement of Chik maker and
the informant was recorded at the police
station. He stated that the distance between
Param Chowki and the police station would
be 8-10 kms. PW-4 took about an hour to
reach Param Chowki as the road was very
bad. On reaching Chowki, the body of the
deceased was seen and PW-4 stayed
overnight at the Chowki where family
members of the deceased were also present.
Amongst villagers, Kripal and others were
also there; that there must have 10-15
people there. He stated that though PW-2
was present at the Chowki but his statement
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was not recorded then, and no step in
furtherance of investigation was taken
there. He stated that no separate order was
passed for him to investigate the case, in
fact the SHO (Amrit Lal) was also present
at the time of lodging the FIR and the order
in respect of investigation of the case by
PW-4 was written in the Chik FIR itself.

(ivb) In  respect of the
investigation being assigned to him, PW-4
stated that the investigation was assigned
to him because the incident occurred
within his Halka (circle). He stated that he
does not remain at the Chowki during
night but is either on round or at the
Thana. He stated that, that entire night the
body remained on Dunlop Cart and the
proceedings commenced in the morning
between 8 and 9 am. He stated that sun
rise must have occurred between 6.00 and
6.15 am. He stated that at the time of
inspection of the body, the body was on a
mattress and a bed-sheet, which were
soaked with blood, but there was no blood
on the dunlop cart. He could not tell as to
what mode of transport was used for
carrying the body from the Chowki to
Sadar Hospital. He stated that uncle of the
informant, namely, PW-2, took him from
police chowki to village Koop i.e. the
place of occurrence.

(ive) In  respect of the
description of the spot i.e. the place of
occurrence, PW-4 stated that a cot was seen
at the Baithak. The Baithak was covered by
Chappar. He could not tell whether
mattress/ bedcover was there on the cot but
the cot had blood stains. He could not tell
the exact portion of the cot in which blood
stain was present but stated that there was
blood also on the floor in a dimension of 2-
3 inches as was on the cot. He stated that
the informant did not have a separate room
but the entire family used to reside at one
place in the house.

(ivd) In respect of various other
steps during investigation, he stated that
eye-witnesses of the incident were
informant (PW-1), his brother Sompal, his
uncle (PW-2) and informant's mother and
no other. He stated that the statement of
deceased's wife was recorded on
22.07.2005 because earlier, when he visited
the spot, she was not found. He denied the
suggestion that on the day of the incident,
wife of the deceased was not present._He
stated that he had prepared the site plan on
the instruction of (PW-2). He stated that on
09.07.2005, he had arrested Brijmani from
his house. He denied the suggestion that he
completed the investigation while sitting in
his office. He reiterated that he recorded the
statement of the informant in the night of
the incident itself at the police station but
the time of its recording was not entered in
the general diary. He stated that at the time
of recording statement of the informant,
PW-2 was not present.

(ive) In respect of typed report of
the written report (FIR), PW-4 stated that
when the informant had come to lodge the
report he had a written report with him
which was seen by him. PW-4 stated that
copy of the report and the copy of the Chik
was provided to him. He stated that he does
not know from where the informant got the
report typed. He also stated that he does not
know whether the typed report was given at
police station Milak in the morning. He
stated that he did not record the statement
of the person who typed the first
information report and he cannot tell the
reason for the same. He stated that he did
not ask the informant as to from where he
could get the written report typed in the
night. He also did not ask any question as
to the name of the typist.

(iv f) In respect of the time
when he left the police station for
investigation, he stated that after
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completing the formalities, he left at 1.30
hours for Chowki Param.

(iv g) In respect of the time
when he reached village-Koop (the place
of occurrence), he stated that he reached
there at 10.30 hrs in the morning but before
that he had reached Param Chowki. He
stated when he had reached village-Koop
then PW-2 was with him.

(iv h) In respect of describing
the surroundings of the spot - He stated
that the house of the informant (PW-1),
PW-1's brother (Sompal) and PW-1's wife
(Premwati) was common; whereas, the

present at the time of the incident there was
no lantern shown in the map and that no
such lantern was recovered. The informant
(PW-1) and his uncle (PW-2) had also not
given their torches to the custody of the
police. The informant had also not
disclosed the presence of lantern at the
spot. He admitted that at Point 'A' he had
not shown presence of blood. He stated that
neither PW-1 nor PW-2 in their statement
recorded under Section 161 Cr.P.C. had
disclosed to him the distance from where
the deceased was shot at. That he had not
noticed any bullet at the spot nor he could

house of PW-2 is separate and PW-2

notice any pellet marks. He also stated that

resides separately. He stated that though the
two houses are separate but there is no
boundary in between._He stated that in the

the two eye-witnesses had also not
disclosed to him as to how they could
recognise the assailants. He stated that at

house of the deceased, there are 2 or 3
rooms facing North. All three rooms are
Pakka. At the time of occurrence,
informant (PW-1) and the deceased used to
stay in the same house but in different
rooms. He stated that in the site plan the
house of the accused is across the road. He
stated that towards north of the house of the
deceased there is Chappar and there is a
gap between the Chhappar and the house
(where the deceased and other members of
his family resided). PW-4 stated that in the
site plan he had not shown the three rooms
separately but has shown the location of the
entire_house. On being shown the site plan
prepared by him, he stated that in the site
plan he has shown the direction from where
the informant (PW-1) and PW-1's mother
(Premwati) and PW-1's brother (Sompal)
had come out of their house to the spot. He
stated that the place where the incident
occurred (Point 'A") is about 7-8 paces from
the house of the informant.

(Iv i) In respect of the presence
of lantern and torch, when PW-4 was
guestioned, he stated that at point 'A" where
the cot was laid on which the deceased was

the spot he did not notice any empty
cartridge. He denied the suggestion that
investigation was completed sitting at one
place. He stated that he had collected
pieces of the cot from the spot but he had
not mentioned the length of those pieces
and he had also not mentioned in the case
diary as to how many pieces were sent to
the forensic laboratory. He denied the
suggestion that the recovered articles were
not properly kept and entered in the records
before being sent for forensic examination.
He stated that recovered articles were sent
for forensic examination after submission
of charge-sheet. He denied the suggestion
that the forensic report is bogus.

7. The incriminating circumstances
appearing in the prosecution evidence were
put to the accused-appellants. They denied
the incriminating  circumstances and
claimed that they have been falsely
implicated on account of land dispute.

8. The trial court found that the FIR
was promptly lodged, the ocular account of
PW-1 and PW-2 was reliable and consistent
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with the medical evidence, accordingly,
convicted the appellant no.2-Tej Pal under
Section 302 I.P.C. and appellant no.1
Birnami under Section 302 read with
Section 34 |.P.C.

9. We have heard Sri Vinay Saran,
learned senior counsel, assisted by Sri
Pradeep Kumar Mishra, for the appellants
and Sri H.M.B. Sinha, learned A.G.A., for
the State and have perused the record.

SUBMISSIONS ON BEHALF
OF THE APPELLANT

10. Learned counsel for the appellants
submitted that the incident is of late night;
existence of electricity light is neither
alleged nor proved; incident is stated to
have been witnessed in the light of lantern
and torch whereas, neither lantern nor torch
was shown to the 1.0. and their existence
was not confirmed during investigation
therefore, in the darkness of night no one
could identify the assailant; whereas, the
FIR was lodged by guess-work, implicating
three suspects against one injury; that the
FIR was ante-timed; and that the trial court
failed to properly test the prosecution
evidence, particularly, when a close
scrutiny was required as the ocular account
was coming through interested witnesses.

11. It was contended that the place of
incident, as per the site plan, was adjoining
Aam Rasta (public lane). Admittedly, the
deceased was seated underneath a
Chhappar which was open from three sides
including lane/ road-side, therefore,
anybody from the road could have fired a
shot at the deceased from close range and
run away. It is thus a case of hit and run,
giving no opportunity to the witnesses to
identify the assailants. Moreover, the
incident occurred without altercation or

dialogue. It was a split second affair. When
the testimony of PW-1 is carefully
scrutinised, it would appear that he rushed
out from his room on hearing gun shot and,
therefore, possibility of his witnessing the
actual firing is not there. Notably, the site
plan discloses arrows/ directions from
where the witnesses arrived and not the
spot from where they witnessed the
incident.

12. There is a strong suspicion with
regard to the FIR being ante-timed as it is
not at all probable that at 12 midnight a
typist would be available to type the report.
This suspicion has not been dispelled by
examination of the scribe / typist of the
written report or the constable who
prepared the Chik FIR/ GD Entry in respect
of its receipt. Rather, the suspicion gets
amplified by non-disclosure of the identity
of that typist despite questioning. It is
therefore a case where the report was
lodged on guess-work and suspicion in the
morning by ante-timing the same. This is
corroborated by the inordinate delay in
conducting the inquest. All of this raise a
strong suspicion with regard to the
truthfulness of the prosecution case
entitling the accused to the benefit of
doubt.

13. It was next argued that in so far as
PW-2 is concerned, he appears to be a
chance witness whose presence at the spot,
at the time of the incident, appears doubtful
becausel-33 the reason that he discloses for
his presence is that he had been out to
urinate. This reason is not disclosed by him
in his statement recorded under section 161
CrPC. Other than that his presence is not
natural because he has a separate house.
Moreover, the site plan, which is prepared
at his instance, does not disclose his
location from where he witnessed the
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incident. Further, the disclosure by him
with regard to the direction in which the
deceased was sitting i.e. with his face
towards east, is at variance with the spot
position including the site plan because, if
the deceased was facing east then had the
shot been fired from lane, which is towards
north, as shown in the site plan, the
deceased would have been hit on the left
side, whereas the shot had hit the deceased
on the right side.

14. In so far as PW-1 is concerned,
it appears, he rushed out of the house on
hearing the gun shot. Further, PW-1 is
not reliable because, according to him,
he had served dinner to the deceased just
15 minutes before the incident; whereas,
semi-digested food was noticed in
deceased's stomach, which, according to
the doctor, might have been eaten about
4 hours before. This also suggests that
the incident might have occurred late
night and not as suggested by the
prosecution.

15. Further, it is a case where there is
no corroboration to the ocular account from
recovery of the murder weapon or from any
independent witness, hence, conviction of
the appellants, under the circumstances,
would not be safe and, therefore, it is a fit
case where the benefit of doubt be extended
to the appellants.

16. Lastly, there existed no strong
motive for the crime. If there was any, there
appeared no motive for three persons to
join hand. Even the two named persons
belong to different families though they
both reside near the house of the deceased
across the road.

SUBMISSIONS ON BEHALF
OF THE STATE

17. Per contra, the learned A.G.A.
stated that PW-1 was a co-resident with the
deceased and PW-2 resided next door, thus,
their presence at the spot is natural. Their
ocular account is consistent with medical
evidence and the first information report
was promptly lodged in the night itself; that
source of light has been disclosed in the
FIR as well as in the testimony. Therefore,
merely because the investigating officer
was not vigilant in effecting recovery of
lantern and torches, non production of
lantern/ torch would not prove fatal to the
prosecution case.

18. Absence of a strong motive for the
crime would not be material as the case is
based on ocular account which is consistent
with medical evidence. Importantly, the
place and time of occurrence has not been
challenged by putting suggestions to the
eye-witnesses  therefore, once it is
established that the incident occurred in
close proximity to the dwelling unit of the
witnesses, their presence becomes natural
on the spot and their testimony cannot be
discarded merely because they are not
independent witnesses.

19. No presumption can be drawn that
a typed report cannot be prepared late in
the night. Similarly, if the inquest was
deferred till day break, an inference cannot
be drawn that the FIR was not in existence
by then because in villages where there is
no facility of electric light, inquest usually
awaits day break. Thus, there is no logical
reason to assume that the first information
report is ante-timed.

20. Presence of semi-digested food in
the stomach of the deceased does not
render the ocular account of PW-1 in
respect of the incident doubtful because his
presence in the house at the time of the
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incident has not been challenged. The
learned AGA thus prayed that the appeal be
dismissed.

ANALYSIS

21. Having considered the entire
prosecution evidence and the rival
submissions, we are of the view that the
prosecution has been able to prove beyond
doubt the following:

(i) The place of incident i.e.
where the deceased was shot at. The place
of occurrence is the Baithak of deceased's
house, just in front of the house of the
deceased, adjoining public lane, covered by
a Chhappar (a shade), which is open from
three sides including the lane side, and is 7-
8 paces north of the dwelling units of
deceased's house. Notably, there is no
suggestion to the eyewitnesses to dispute
the spot. Further, there is no serious
challenge to the deceased sitting on a cot,
placed on that Baithak, at the time he was
shot. This is also confirmed by collection
and production of blood stained pieces of
cot etc found on that 'Baithak'.

(i) The time of the incident.
Though, presence of semi-digested food
matter in the stomach of the deceased has
been highlighted by learned counsel for the
appellants to develop an argument that if
food had been served 15 minutes before the
incident, as is the testimony of PW-1, there
would be undigested food and not semi-
digested food in the stomach therefore, it
appears, the incident was of late night but,
interestingly, there is no suggestion to the
eye-witnesses PW-1 and PW-2 that the
incident occurred at some other place or at
some other time.

22. As the prosecution has been able
to fix the place of occurrence, we shall now

closely scrutinise the spot described in the
site plan (Ex. Ka-10) prepared by 1.0O. after
inspection of the spot on the guidance of
PW-2, the alleged eye witness of the
incident. The site plan (Ex. Ka-10),
indicates that the entire area of the
deceased's house is in three parts. First
being the main dwelling unit, which is
towards South. Second is the Baithak -
Point A (the place of occurrence),
underneath a Chhappar (a shade), which is
located north - east of the dwelling unit, at
a distance of 8 paces from the dwelling
unit; and the third, namely, Point B is open
space located in front, towards north, of the
dwelling unit and towards west of the
Baithak. Notably, this is the open area in
respect of which, as per item no.2 in the
index of the site plan, there is a dispute.
The place of occurrence i.e. 'Baithak’,
which has been marked by alphabet "A',
adjoins the Aam Rasta (public lane) located
north to it. Across that public lane, further
north, there are separate houses of Parmi
(father of appellant no.2) and Chunni
(father of appellant no.1l). What is
important is that the houses of accused-
appellants are across the road in front of the
residential area of the deceased. The house
of PW-2 (Indraman) is located east to the
house of the deceased.

23.  According to PW-3 (autopsy
surgeon who conducted autopsy and
prepared the autopsy report Ex. Ka-2), the
bullet travelled in a direction lower to
upper, that is, the shot was fired at the
deceased from a level lower to that at
which the deceased was positioned. As per
prosecution evidence the deceased was
sitting on a cot placed at the 'Baithak'.
Ordinarily, 'Baithak’ is higher than the
adjoining ground level. The site plan
reflects that the 'Baithak’ in question
adjoins Aam Rasta (public lane). The
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arrows in the site plan (Ex. Ka-10), indicate
the direction from where the accused
arrived and escaped. These arrows suggest
that neither the accused entered the
residential area of the deceased nor stepped
on to that Baithak. Rather, they fired from
the margin of the public lane, adjoining the
Baithak, and escaped. Putting all these
circumstances together, in our view, it
appears to be a case where the shot was
fired at the deceased from the adjoining
public lane and the assailants escaped using
that lane. The incident is, therefore, a hit
and run kind of an incident. More so,
because it is not the prosecution case that
there was an altercation or exhortation
preceding the shot.

24. In these circumstances, what we
have to examine is whether PW-1 and PW-
2 had the opportunity to witness the
incident in the darkness of night or it is a
case where they came out on hearing
gunshot and by the time they could come
out, the assailant had vanished; whereafter,
on strong suspicion, or guess-work, a
named FIR was lodged. Notably, PW-1 is
the son of the deceased and he resides in
the same house. But, the dwelling unit of
that house is separate from the Baithak
where the deceased was seated at the time
when the shot was fired at him. Admittedly,
in the house there were deceased's wife and
the other son who carried the deceased to
the police chowki yet, they have not been
examined. PW-1 (the informant), the other
son of the deceased, to show his presence at
the spot for the purposes of witnessing the
incident, claims that 15 minutes before the
incident, PW-1 had served Roti - Sabyji
(food) to his father (the deceased) and to
serve him water thereafter, he had come out
and when, after serving water, he was
returning to the dwelling unit, he could
sense some one coming and by the time he

turned, shot was fired. In that small span of
time, he noticed as to who fired the shot
and who were the others present.
Interestingly, he claims to have noticed two
persons, namely, the two appellants with
whom, according to PW-1, there was some
dispute in respect of the land. He, however,
could not recognise the third person and
could not describe his physical attributes
despite being questioned on that aspect. At
this stage, to test the above story, the
statement of PW-3 (the autopsy surgeon)
need be noticed. According to PW-3, he
noticed semi-digested food in the stomach
of the deceased which, in his opinion,
would suggest that the deceased had his
meals 4 to 6 hours before. This throws two
possibilities, that is, either the occurrence
was late in the night or, the story narrated
that the deceased had meals 15 minutes
before the incident is contrived as a ploy to
justify PW-1's presence at the spot in the
nick of time. Both possibilities would have
to be ruled out even if we assume that
medical evidence cannot, with precision,
determine the time when the meal was
taken inasmuch as much would depend on
the digestive power of the person and the
nature of the food consumed. But as these
possibilities have arisen, to rule out all
doubts, we would have to carefully
scrutinise and test the prosecution
evidence. A careful scrutiny of the
prosecution evidence is otherwise also
required because it flows from witnesses
who are closely related to the deceased and
the deceased admittedly had a dispute with
the two named accused and, in the past,
they have had a fight.

25. As a first step in our endeavour to
test the prosecution evidence, we shall
notice the site plan (Ex. Ka-10). When we
notice the site plan (Ex. Ka-10), item No. 3
of its index, would suggest that the
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informant and the witnesses had arrived
together from the dwelling unit to witness
the incident. Notably, the dwelling unit
comprises of three rooms and is 8 paces
away from the spot where the deceased was
shot at. Admittedly, the incident is of night
and the prosecution has not taken up a case
that there was electric light in the area. To
prove the source of light, the burden was on
the prosecution. To discharge that burden,
the prosecution story was that there were
torches and a burning lantern hanging from
the Chhappar under which the deceased
was sitting. Neither the lantern was shown
to the investigating officer nor the place
where the lantern was hanging was shown
to the 1.0. The site plan does not disclose
the spot where the lantern was hanging.
Even the torches were not presented before
the 1.O. and, admittedly, there was no
custody or seizure memo of either the torch
or the lantern. These circumstances may
not be sufficient to discard the testimony of
the eye witnesses of the incident as they
may be on account of lapses in
investigation but they are of consequence
to the extent that the ocular account in
respect of the presence of those objects i.e.
lantern and torch does not get support from
any material collected during investigation.
Consequently, the ocular account would
have to be tested independently.

26. Before testing the testimony of
PW-1, as a second step, we shall test the
testimony of PW-2 i.e. the brother of the
deceased. In so far as PW-2 is concerned,
he has a separate house and, notably, the
site plan, though is prepared at his instance
yet, it does not disclose as to from where
PW-2 witnessed the incident. Further, PW-2
appears to be a chance witness, who was
out of his house to urinate when he got the
opportunity to witness the incident.
Importantly, when PW-2 was questioned as

regards the direction in which the deceased
was sitting when he was shot at, PW-2
stated that the deceased was facing East at
the time when he was shot. Had it been so,
the shot fired from northern side of the
deceased (as is according to the site plan)
would have hit the deceased on the left side
whereas the post-mortem report suggests
that the deceased suffered injury on the
right side. In our view, PW-2 is not reliable;
firstly, because he has a separate residence
and is a chance witness, secondly, his
location is not disclosed in the site plan
and, thirdly, he has faulted on directions.
Rather, it appears to us, PW-2 arrived at the
spot, as a neighbour and brother of the
deceased, after he heard the gunshot.

27. Now, we arrive at the testimony of
PW-1 to find out whether it is reliable and
trustworthy. Before we proceed to test the
testimony of PW-1, we may observe that
there are no cut and dried formulae to test
the reliability and credibility of a witness.
The reliability of a witness not only
depends on his consistency but also on
surrounding facts and circumstances of the
case. As a first step, the court must test
whether the presence of the witness at the
spot at the crucial time is natural or is by
chance. If it is natural, then whether he had
the opportunity to witness the incident. If
the presence is by chance, then there ought
to be an acceptable explanation for his
presence there. Ordinarily, when there is a
prompt reporting of an incident based on an
ocular account of a witness, that ocular
account is considered truthful because he
gets lesser opportunity to embellish the
account by guess work or ill motives.
Therefore, to make the prosecution story
look truthful, at times there is an effort to
ante-time the FIR. We shall therefore
proceed to test the ocular account rendered
by PW-1 not only on its own merit but also
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by examining the possibility of the FIR
being ante-timed.

28. As regards the presence of PW-1,
we notice that the incident occurred in the
night at the Baithak of the house of the
deceased with whom PW-1 resided.
Considering that by night hours, after
finishing day's chores, one would return to
the comfort of his house, the probability of
PW-1 being present in the house at the time
of the incident is quite high. Under the
circumstances, the presence of PW-1 in the
house at the time of the incident is natural.
Moreover, no suggestion has been given to
PW-1 that he was elsewhere at the time of
the incident. But that, by itself, is not
sufficient for us to accept that PW-1 had
witnessed the incident. Notably, the site
plan prepared by the 1.O. would suggest
that the dwelling unit of the house of the
deceased had three rooms. Admittedly, the
deceased had two sons and a wife residing
with him. The dwelling unit comprising of
three rooms was separate from 'Baithak’
(where the deceased was seated on a cot at
the time when he was shot), which was
about 8 paces away from the dwelling unit.
Notably, this 'Baithak’ adjoins the Aam
Rasta (public lane). Instant case, is a case
of single gun shot which, from the site
plan, appears to have been fired from the
public lane and which fact is corroborated
by medical evidence as the direction of the
shot was from lower to higher level, as
already discussed above. Notably, there
was no altercation or exhortation preceding
the incident and there was no scuffle before
or after the incident. No doubt, PW-1 stated
in the FIR that the accused had brandished
their weapons to threaten the witnesses
while escaping but has not disclosed about
their utterances. Further, during cross-
examination on 21.11.2008, he stated that
PW-1 could chase them to a distance of

only 2 to 4 paces thereafter he returned to
his father (the injured, who died later). It
was thus a hit and run kind of an incident
and therefore, what needs to be examined is
whether in that short time span PW-1, in
the darkness of the night, had the
opportunity to identify the assailants or
whether it is a case where the assailant
fired and ran away and on hearing the
gunshot, the inmates of the house rushed
out from their dwelling units. Notably, in
the site plan the presence of PW-1 is not
specifically shown. Rather, direction is
given from where the witnesses emerged to
arrive at the spot. The site plan no doubt is
not prepared at the instance of PW-1
therefore, it cannot be used to contradict
him but what is important is that it does not
disclose PW-1's presence but shows him to
be emerging from the dwelling unit.
Importantly, even PW-1 does not say that
he was sitting with his father at the Baithak.
Rather, to show his presence, he sets up a
story that his father had eaten his meals 15
minutes before the incident and, therefore,
to serve him water PW-1 had come out and,
after serving water, when he was returning
to the dwelling unit he could sense some
one coming and as soon as he turned, he
saw three persons including the appellants
and Tejpal firing a shot at his father
whereafter they ran away. The story of
serving meal 15 minutes before the incident
is not supported by medical evidence as
semi-digested food was found and,
according to PW-3, the autopsy doctor,
meal might have been taken 4 to 6 hours
before. Though this piece of circumstance
might not be sufficient to outright discard
the account as being not truthful, but it does
throws some doubt on it. More so, when
the source of light i.e. presence of lantern
hanging from the Chhappar has not been
confirmed during investigation and torches
were also not shown to the 1.O. But
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assuming that that could be a lapse on the
part of the 1.0., we do not propose to use it
to discard the prosecution evidence.
However, what clinches the issue for us is
an important circumstance, which is,
whether the first information report was
lodged at the time alleged by the
prosecution.

29. According to the prosecution, the
FIR was lodged by PW-1 at 00.30 hours.
According to PW-1, when the deceased was
shot, the deceased was taken on a Dunlop
Cart for medical attention but by the time
they could cross the river, the deceased
expired. Therefore, they took the body of
the deceased on that cart to the police
chowki Param. They reached the chowki by
about 10.30 pm. At the chowki, PW-1
stayed for half an hour and thereafter, PW-1
went with Diwanji ( a constable) posted
there, on a bicycle, to the police station to
lodge the FIR. They reached the police
station at quarter to 12 (midnight). PW-1
found Daroga (1.0.) there. At that time, the
entire bazaar had shut and when he
disclosed the incident to the 1.0., the 1.0.
told him to submit a written report. Near
the police station, at the Tehsil, he found a
man who typed the report, which was
handed over by PW-1 to the police. The
defence challenges this part of the evidence
as completely unacceptable and,
consequently, questioned PW-1 about the
typist. PW-1 replied by stating that he does
not know that man and earlier also he had
never seen that man. He stated that he had
informed the 1.0. that he had got the report
typed at the Tehsil but the 1.O. had not
written in the report that the first
information report was got typed before
being lodged. Notably, suggestion was
given to PW-1 that he got the report typed
in the morning and that the report was
lodged in the morning. PW-1 denied the

suggestion. The learned counsel for the
appellants submitted that this a strange case
where the 1.0O. insisted for a written report
at midnight and did not bother to check as
to from where the informant got it typed.
Importantly, the name of the typist is also
not disclosed to enable the defence to
verify as to who typed it at midnight. It is
argued that the inquest was conducted at
10.30 hrs, late in the morning, even though
the body was at the Chowki where artificial
light is expected. Thus, it is a clear cut case
where the FIR was lodged in the morning
and was ante-timed.

30. In our view, the circumstances
noticed above do raise a strong suspicion
with regard to the FIR being ante-timed.
This suspicion could have been dispelled
had the prosecution examined the constable
who made GD Entry of the receipt of the
written report and had prepared the Chik
report. It could also have been dispelled if
the name of that typist had been disclosed
either in the typed report or in the
testimony. Notably, from the testimony of
PW-4, it appears, the GD Entry /Chik
maker was alive but he was not produced
under the excuse that he was attending to
VIP duty. Further, the Diwan who,
allegedly, accompanied the informant to the
police station to lodge the FIR has not been
examined. In that backdrop, the defence put
several questions to the 1.O. (PW-4) to
demonstrate that the FIR was not lodged at
the time when it is purported to have been
lodged. In fact, during cross-examination,
PW-4 (1.0.), in an answer to one such
question, stated that he is not aware
whether the report was got typed and
delivered at the police station in the
morning, which is in stark contrast to what
he had stated earlier that the report was
registered in his presence. In fact, PW-4, at
one stage of his cross-examination (i.e.
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dated 20.03.2007), stated that when PW-1
had come to lodge the report, at that time,
he had a written report with him. If that
was so, what was the occasion for PW-4 to
be evasive to the specific suggestion that
the FIR was got typed and submitted in the
morning. Importantly, PW-1 stated that it
was the 1.0. who requested him to bring a
written report. From the above discussion it
appears that the prosecution was searching
for answers to disclose the reason for there
being a typed report at that odd hour of the
night. In ordinary circumstances, this issue
would not have been material but it
assumes importance in this case because
the FIR is being lodged at 00.30 hrs in a
typed format by claiming that it was got
typed by about mid night. In this kind of a
situation, submitting a typed report at 00.30
hrs is an unusual circumstance which
needed explanation, particularly, when the
admitted case is that the entire Bazaar had
closed down by that time. This
circumstance is also unusual for the reason
that there is no prohibition in law in
accepting an oral information to lodge a
first information report. In that background,
the explanation offered by PW-1 as to why
he got the FIR typed appears to have no
basis. This explanation is there, only to
explain a strange circumstance of getting
the report typed around mid-night when
otherwise there was no need to submit a
typed report or even a written report. When
we notice this strange circumstance in
conjunction with another circumstance,
which is, that the inquest was conducted
after day break at 10.30 hrs. even though
the body was at the chowki, we get a strong
feeling that the FIR had not come into
existence in the night. Rather, it was got
typed and lodged in the morning after day
break, as is the defence suggestion, and,
only thereafter, the inquest was conducted.
Ordinarily, in night occurrences, an inquest

might be deferred to morning hours,
particularly, where the source of light is not
available or the place where the inquest is
to be conducted is far off from police
establishment. But, here, the body was at
the Chowki where light sources, in ordinary
course, are expected. Moreover, it is not the
specific case of the prosecution that there
was no source of light at the police chowki.
Further, no police witness from that police
chowki has been examined to clear our
doubts as to why the inquest could not be
conducted in the night hours or in the early
hours of the morning, earlier than 10.30
hrs. In this background, lodging of a typed
report at 00.30 hours creates a strong
suspicion with regard to the FIR being
ante-timed. This coupled with the delay in
conducting the inquest lends credence to
the defence suggestion that the FIR was
lodged in the morning after getting it typed.
Once this is the position, the prosecution
case gets shrouded in suspicion throwing
multiple possibilities including a strong
probability of the incident being a hit and
run kind of an incident, witnessed by none,
and the prosecution story developing on
guess-work based on strong suspicion with
implication of those with whom the
deceased had enmity. Probability of such
guess-work becomes stronger also from the
circumstance that as against a solitary
gunshot injury three persons have been
roped in, out of which, two have not been
assigned any major role except that they
came with weapons and escaped with the
assailant.

31. The upshot of the discussion
above is that there is a cloak of doubt
shrouding the prosecution case and,
therefore, the prosecution has failed to
prove its case against the appellants beyond
reasonable doubt. Consequently, the
appellants are entitled to the benefit of
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doubt. As a result, the appeal is allowed.
The judgment and order of the trial court is
set aside. The appellants are acquitted of
the charges for which they have been tried.
The appellant no.1 (Birnami) is on bail, he
need not surrender subject to compliance of
section 437-A Cr.P.C. to the satisfaction of
the court below. The appellant no.2 (Tej
Pal) is reportedly in jail. He shall be set at
liberty forthwith subject to compliance of
the provisions of section 437-A Cr.P.C. to
the satisfaction of the court below.

32. Let the certified copy of the
judgment and the record of the court below
be sent to the trial court for information and
compliance.
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