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REVISIONAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 01.11.2004

BEFORE
THE HON’BLE RAJES KUMAR, J.

Trade Tax Revision No. 41 (Defective) of 2004
And
Trade Tax Revision No. 42 (Defective) of 2004

Bikaner Assam Roadlines India Ltd,
Ghaziabad. ...Applicant
Versus
Commissioner, Trade Tax, U.P. Lucknow.

...Opposite-party
Counsel for the Applicant:
Sri Kunwar Saksena

Counsel for the Respondent:
S.C.

U.P. Trade Tax Act-S. 28-B and S. 15-A

(1) (9)-Under S. 28-B there
rebuttable presumption in case of non
surrender of Transit pass, that goods
have been sold inside State of U.P.-No
evidence adduced to prove that ‘goods
have not been inside State of U.P.-Thus
presumption of sale of goods inside U.P.
can not be held, stand'rebutted-Burden
has on party taking ‘form 34 and not on
revenue- in present case transit form
was not surrendered-Hence under S. 28
B, it has been rightly presumed that
goods have been sold inside State of U.P.
absence of ‘any evidence to contrary-
Admlttedly, vehicle belongs to applicant
and driver was employee of applicant-
Therefore, for act of driver, held,
applicant liable to Tax-However, penalty
. reduced from Rs.60,000/- to Rs.10,000/-
“f;varlous liability.

. Held: Para5 & 6

~_ Under section 28-B of the Act, in case of
) non-surrender

__presumption is that the goods have been
" sold inside the State of U.P. Hon'ble

of transit pass, the

Supreme Court in the case of M/s Sodhi
Transport Co. & another Etc. Vs. State of
U.P. and another, reported in 1986 UPTC,

721 held that such presumption is
rebuttable, which can be rebutted by
adducing the evidence by the person,
who has obtained the transit pass. In the
present case, no evidence has ‘been
adduced to prove that the goqu have
not been sold inside the State of U.P.
and, therefore, the presumption of sale
inside the State of U P‘ ‘can"not be held,
stand  rebutted.< "~ rebut the
presumption, burden lles upon the party,
who has taken Form-34 and not on the
revenue. In the present case it was
found that the transit pass has not been
surrendered, therefore, under section
28-B of/ the ‘Act, it has been rightly
presumed that the goods have been sold
inside the State of U.P in the absence of
any eVIdence to the contrary. Argument

< of. Ieamed counsel for the applicant that
,,—kthe misappropriation of the goods was

made by his driver and not by him and

~-no liability of tax can be created against
vthe applicant can not be accepted.

is a ~ Admittedly,

vehicle belongs to the
applicant and the driver was an
employee of the applicant and,
therefore, for the act of the driver, the
applicant is liable to tax. Therefore, the
tax has been rightly assessed against the
applicant.

So far as revision no.42 (Defective) of
2004 with regard to penalty is
concerned, in my opinion, on the facts
and circumstances, the levy of penalty at
Rs.60,000/- is excessive. The facts of the
case prima-facie does not establishes the
involvement of the applicant in
misappropriation of the goods but at the
same time the applicant can not be
absolved from his responsibility for the
act done by its employee. On the facts
and circumstances, a sum of Rs.10,000/-
towards penalty would be reasonable.
Case law discussed:

1986 UPTC 721 (SC)

(Delivered by Hon’ble Rajes Kumar, J.)

1. These two revisions under section
11 of the U.P. Trade Tax Act (hereinafter



2 INDIAN LAW REPORTS ALLAHABAD SERIES

referred to as the “Acf”) are directed
against the order of the Tribunal dated
20™ September, 2003 both relating to the
assessment year, 1988-89.

Revision no.41 (defective) of 2004
relates to assessment proceeding and
revision no. 42 (defective) of 2004 relates

to penalty proceeding under section 15-A
(1) (q) of the Act.

2. Brief facts of the case are that the
applicant is a transporter. Vehicle No.DL-
1G/2664 belongs to the applicant. It is
alleged that the vehicle was driven by the
driver, Sri Kamlesh Yadav, son of
Chennai Ram Yadav, who was the

employee of the applicant. In the Vehlcle\
222 cartoons of parchun goods valuing ™

Rs.3,67,982/- , which were meant fo

driver of the vehicle obtained transitﬂ}i)as‘
n0.2095 dated 21.04.1998 at the entry
T.P. Nagar check post in respect of 222
cartons of parchun goods, Whi¢ was to
be surrendered at Tankuhiraj, ~district
Deoria by 30.04.1998 under sect
of the Act. The case of/the’applicant is
that when the goeds could not reach
Gauhati by 26.04; nd the applicant
had a doubt about the misappropriation of
the goods by the driver of the vehicle on
26.04. 1998 a first information report was
lodged  with~ the Station Officer
Sahlbab d, “district Ghaziabad. The said
slodged against the driver of the
fzveh le,~Sri Kamlesh Yadav, son of Sri
‘hennai Ram Yadav, resident of village
) post Chatai Kala, Tehsil Shahganj,
dlstrlct Jaunpur and his assistant Hardeo
Singh, son of Arvind Kumar. Said F.L.R.
»was registered by the police under section
406 L.P.C. Application and F.ILLR are
annexed as annexure-2 to the revision.
However, on 24.04.1998 the chaukidar of
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the village Kurari, district Hamirpur
found the aforesaid truck standing with
fire. He reported to the police statio
Hamirpur who had sent information to

police station Ghaziabad. Applwant also
informed to the police sta‘uQn Sahibabad
about the vehicle bem \;{standlng at

Hamirpur. It appears that- -on 17 06.1998
by the

0.DL-1G/2664 was
rea of police station Kurari,
district Hamirpﬁf in which goods relating
to the case wasnot found and the vehicle
was found burnt from the front side. In
pursuance of the report, charge sheet has

fthex\éizi"sion. The vehicle was insured and,
_therefore, on the information being given
“to the Insurance Company, survey was
transport from Delhi to Gauhati. The

conducted by Sri S.K.Gupta, Surveyor
and Loss Accessor. Report of the
surveyor is annexed as annexure-3 to the
revision. A perusal of the report shows
that it only reported the loss of vehicle
and there is no reference to the goods. On
the information being received that
alleged  Form-34  No.2095  dated
21.04.1998 was not surrendered at the exit
check post. Proceeding under section 7
(4) and section 15-A (1) (q) of the Act
were initiated and after consideration of
the reply of the applicant, a sum of
RS.54,375/- was imposed towards tax
vide order under section 7(4) a sum of
Rs.2,00,000/- had been imposed under
section 15-A (1) (q) of the Act towards
penalty. Applicant filed two appeals
before the Deputy Commissioner, Trade
Tax, Ghaziabd. First appellate authority
allowed both the appeals in part and
reduced the amount of tax to Rs.43,500/-
and amount of penalty to Rs.60,000/-
Being aggrieved by the order of first
appellate authority, applicant as well as
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Commissioner of Trade Tax filed appeals
before the Trade Tax  Tribunal,
Ghaziabad, who vide order dated
20.09.2003 rejected all the four appeals.

3. Heard learned counsel fro the
parties.

Learned Counsel for the applicant
submitted that the facts and circumstances
shows that  the goods  were
misappropriated by the driver of the
vehicle and no case had been made by the
revenue that there was any involvement of
the applicant in disposing of the goods
and, therefore, for the criminal act of the
driver, the applicant should not be

subjected to liability of tax under the Act

and should also not be subjected to
penalty.

belongs to the applicant and the drlver

the vehicle was the employee  of ‘the

applicant and, therefore, for the a ::Qf the
driver, the applicant is liable /to tax. He
submitted that the order of Trlbimal both
in respect of the assessment and the
penalty is liable to< upheld Learned
Counsel for the applicant submitted that
there is no finding that the goods have
been sold 1n51de tl‘ie\State of U.P.

4. 1 ha* e perused the order of the
Tribunal and the authorities below.
Section 28 -B of the Act reads as follows:

“Transzt of goods by road through

‘the. State and issue of [authorization for
“\transit of goods]----- When a vehicle
coming from any place outside the State

: and bound for any other place outside

)) the State, and carrying goods referred to
> in sub-section (1) of Section 28-A, passes
through the State, the driver or other
person-in-charge of such vehicle shall
obtain in the prescribed manner an

Learned Standing Counsel-

~owned by a person, is
submitted that admittedly, the vehicle

[authorization for transit of goods] from
the officer-in-charge of the First Check
Post or barrier after his entry. mto the
State and deliver it to the off' icer-in-
charge of the Last Check Post or ‘barrier
before his exit from the \state, falling
which it shall be presumed that the
goods carried thereby hgve been sold
within the State by the owner or person-
in-charge of the vehicle

Provided - that, 'where the goods
carried by such vehicle are, after their
entry into the State, transported outside
the State by any other vehicle or
conveyance, ‘the onus of proving that
goads have actually moved out of the

State shall be on the owner or person-in-
;charge of the vehicle.

Explanation: In a case where a vehicle
hired for
transportation of goods by some other

person, the hirer of the vehicle shall for

the purposes of this section, be deemed to
be the owner of the vehicle.”

Section 15-A (1) (q) of the Act reads
as follows:

“Penalties in certain cases- (1) If
the Assessing Authority is satisfied that
any dealer or other person-- (q) fails to
obtained [authorization for transit of
goods] or to deliver the same, as provided
in section 28-B or:”

5. A perusal of the order of the first
appellate authority and the Tribunal
shows that the fact stated by the applicant
that the goods have been misappropriated
by the driver in respect of which, F.I.R.
was lodged and the vehicle was found at
district Hamirpur in a burnt stage and
have not been disputed. Perusal of the
surveyor report and the police report
shows that when the vehicle was found in
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burnt stage, the goods were not found. No
one has reported that the goods were
burnt. Even it is not the case of the
applicant that the goods were burnt
alongwith the vehicle. I do not agree with
the submission of the learned counsel for
the applicant that in absence of any
positive evidence that the goods have
been sold inside the State of U.P. and in
the absence of any evidence that in the
mis-appropriation of goods, there was
involvement of the applicant, liability of
tax can not be fastened on the applicant.
Under section 28-B of the Act, in case of
non-surrender of transit pass, the
presumption is that the goods have been
sold inside the State of U.P. Hon’ble

Supreme Court in the case of M/s Sodhi

Transport Co. & another Etc. Vs. State o

U.P. and another, reported in 1986 UPTC,
such  presumption —is

721 held that
rebuttable, which can be rebutted

adducing the evidence by the person; Who

has obtained the transit pass. Ir
present case, no evidence'' has~ been
adduced to prove that the goods have not
been sold inside the State of
therefore, the presumpuon of sale inside
the State of U.P. can not be held, stand
rebutted. To rebu _the presumption,
burden lies upon fhe - party, who has taken
Form-34 and not on the revenue. In the
present case it was found that the transit
pass has not been surrendered, therefore,
under sex kon 28-B of the Act, it has been
rlghtly preSumed that the goods have been

sold inside the State of U.P in the absence
< ny evidence to the contrary. Argument
learned counsel for the applicant that

- the misappropriation of the goods was

)) made by his driver and not by him and no
> liability of tax can be created against the
applicant can not be accepted.
Admittedly, vehicle belongs to the
applicant and the driver was an employee

involvement of the

[2005

of the applicant and, therefore, for the act
of the driver, the applicant is liable to tax.
Therefore, the tax has been rlghtIy
assessed against the apphcant

For the reasons stat;:d above, 1
upheld the order of the Tribunal so far as

it relates to the assessmen V

6. SO far as revision no.42
(Defectlve) of 2004 with regard to penalty
is concerned in my opinion, on the facts
cumstances, the levy of penalty at

,:Rs 60 000/- is excessive. The facts of the

prima-facie does not establishes the
applicant  in
misappropriation of the goods but at the

“same time the applicant can not be

absolved from his responsibility for the
act done by its employee. On the facts and
circumstances, a sum of Rs.10,000/-
towards penalty would be reasonable.

7. In the result, revision no. 41
(Defective) of 2004 is dismissed and
revision no.42 (Defective) of 2004 is
allowed in part and order of the Tribunal
is modified to the extent reducing the
amount of penalty from Rs.60,000/- to
Rs.10,000/-.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 05.11.2004

BEFORE
THE HON’BLE VIKRAM NATH, J.

Civil Misc. Writ Petition No.6070 of 2001

Shyam Singh ...Petitioner
Versus

Allahabad Bank & another...Respondents
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Counsel for the Petitioner:
Sri Ram Sheel Sharma

Counsel for the Respondents:
Sri Himanshu Tewari

Dying in Harness Rules, 1974-Claim for
Compassionate appointment by

petitioner on death of his mother-Claim
rejected by Bank authorities-Writ
against-Bank directed to frame a
uniform policy and provide all necessary
guidelines for consideration of
appropriate authority by fixing amount
under different heads for calculating
minimum to be fixed for refusing
compassionate appointment on ground
of financial condition of family of
deceased employee-Leaving at sole
discretion of authority to fix such an

amount would result into discrimination®

and arbitrations in giving appointment

on compassionate basis-Hence |mpugnedkr

order by Bank authorities set aside.

Held: Para8 & 9

Considering the facts and circunista\nces
of the case and also the law- Iald down as
stated above, the Bank has to frame a
clear policy and provude -all the necessary
guide lines for< onSIderatlon of
concerned approp —authority by
fixing the amount under different heads
for calculating the ' minimum to be fixed
for refusing compassionate appointment
on the ground of financial condition of
family of deceased employee. It cannot
be left at the sole discretion of the
concerned —authority to fix such an
amount resulting into discrimination and
arbitrariness in giving appointment on
~_compassionate basis. There has to be a
“.uniform policy.

)\ In the circumstances, the order passed

) by the respondent Bank is set aside and
, the matter is sent back for consideration
of the Bank for fixing the scales under
different heads and thereafter circulate a
uniform policy to be adopted throughout
the institution. In case the scaling so

fixed entitles the petitioner for
consideration, his case may . be
considered and if he is excluded (under
the scales fixed, he may be intimated
accordingly. Such decision should be
taken at the earliest and (in any case
within a period of four months from the
date of production of cert'fled copy of
this order. Y

Case law discusse

JT 2004 (6) SC 418
2002 (2) LBESR 530 (AII)
2002 (1) LBESR73 (All) (LB)
2000 (2) LBESR 622 (All)
199 (2) LBESR 492 (All)
2003 (1) LBESR 435 (All)
2003 (2)- UPLBEC 1172
2004 3) UPLBEC 2244 (DB)

Delivered by Hon’ble Vikram Nath, J.)

o 1. This petition has been filed for
quashing of the order dated 19.4.2000 and

| 8.5.2001 passed by the respondents and

for further direction to the respondents to
provide appointment to the petitioner
under dying in harness rule as class IV
employees.

I have heard Sri Ram Sheel Sharma,
learned counsel for the petitioner and Sri
Himanshu Tiwari learned counsel
representing the respondents bank.

2. The facts giving rise to this
petition are that the mother of the
petitioner was appointed as Class IV
employee on 12.6.76. After completing
about 8 years she was regularized on the
post of IVth class employee on 9.4.84 and
she died in harness on 19.1.98. The
petitioner after taking no objection from
the other heirs of Smt. Gulab Devi applied
for being giving appointment on
compassionate basis. The said request of
the petitioner for appointment on
compassionate ground was declined vide
order dated 19.4.2000 which is filed as
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Annexure-9 to the petition. The present
petition was filed for quashing the order-
dated 19.4.2000 and for direction to give
appointment on compassionate basis. This
Court vide order dated 19.2.2001 while
issuing notices to the respondents also
granted liberty to the petitioner to make a
fresh representation to the respondents
no.2 and directed him to pass speaking
order on the said representation disclosing
the ground on which the application of the
petitioner had been rejected. The
respondent no.2 by order dated 8.5.2001
passed speaking order, which was
subsequently challenged by means of
amendment. Reasons given in the said
order dated 8.5.2001 are as follows:

(i) the source of sustenance has been,

taken into consideration.

(i) The deceased had left 8 children out'~

of which 5 sons were employed, thre
remained two sons and one daughte

(iii) The monthly source of income was
estimated to be Rs.3900/-, » 1
thought sufficient for sustenance of
three unemployed memBers.‘

(iv) Five elder brothe also
expected to take:care/0f the remaining
three unemplo‘ ed chlldren

The said order ha§ been challenged by the
petitioner on *the ¢ ground that materials
facts > been taken into
cons1derat1c>n and that the petitioner was
still en ﬂe >to be given compassionate
appoln ent.

. Counter affidavit and rejoinder
fidavit have been exchanged. Sri
; Tiwari  learned  counsel
)) representing the respondent Bank has also
> placed on record the circular issued by the
Indian Bank Association and the scheme
for giving appointment on compassionate
grounds to the heirs of the officers and

Famlly Pension

[2005

employees of the Bank who died in
harness. The circular dated 23.8.96 has
been issued by Indian Bank Assc matlon
to all the Public Sector Banks Clause v
of the said circular gives the heading of
financial condition of the\famﬂy, the same
is quoted here under: '

Financial Condi Qx’i:bf the Family

The Hon’ble Supreme Court has
observed that dep ,dant s of an employee
dying in harness can be considered for
compassmnate appomtment provided the
family is w1th0ut any means of livelihood.
:the rules may pr0V1de for

)  Gratuity amount received

“¢) Employee’s/ employer’s contribution

to provident Fund

d) Any compensation paid by the bank
or its welfare Fund

e) Proceeds of LIC Policy and other
investments of the deceased employee

f) Income for family from other sources
g) Employment of other family
members

h) Size of the family and liabilities, if
any etc.

Public sector banks may amend the
present  policy of  compassionate
appointment of dependants of deceased
employees and dependants of retired
employees on medical grounds, keeping
in view the judgment of the Hon’ble
Supreme Court.”

4. The above clause provides that
the necessary rules will take into account
the said factors to determine the financial
condition. On query being made as to
what scales of minimum earning of family
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of the deceased had been decided in the
rules which will determine whether the
dependant is within the limit or not, the
counsel for the respondent bank stated
that there was no such scaling provided
and the rules are silent on this aspect. This
would mean that it was left exclusively at
the discretion of the concerned authority
to determine whether the financial
condition made the dependent eligible or
not for giving appointment on
compassionate grounds.

5. Learned counsel for the petitioner
has relied upon several decision of
Allahabad High Court reported in
2002()LBESR  530(Alld)  Dhlraj
Kumar Dixit Versus

India & others,
(All) Smt.Jagat Ram Versus Executive
Engineer Construction D1v1§log &
others, 199(2) LBESR 492(All) Smt.
Saroj Devi Vs. State of U.P., 2003(1)
LBESR 935(All) Smt. Paamzi Pathak
Versus Managlng Dlrector, Pubjab
National Bank anc nother, 2003(2)
UPLBEC 1172 Rahul Tandon Vs.
Regional Manaéen Allahabad Bankl,
Regional Office, Allahabad and others.
The aforesaidkkk‘d‘ﬁ‘:‘cisions have been cited
for the ,pﬁrpoéé' that family pension; and
payment of 'post death benefits cannot
form the ‘grounds for refusal to give
ffappéintﬁient on compassionate basis.

V6. The consideration of the financial

- cbhdition has to be based upon a uniform

))policy to be adopted throughout the
Learned counsel for the
petitioner has also relied upon the
decision of Division Bench of this Court
reported in 2004 (3) UPLBEC 2244 (DB)

The General
Manager(Persona)UCO Bank Calcutta -
& others, 2002(1) LBESR 73 (AID(L.B.)
RamPiyarey Versus State Bank of
2000(2) LBESR 622~

Chief General Manager, State Bank of
India, Lucknowand others Vs. Durgesh
Kumar Tiwari wherein it has® beenk held
that the family pension having b
substantially reduced the decmon of the
Bank for non grantmg compassmnate
appointment was set aSIde;and direction
of the Single Judge issued to grant
appointment on compassmnate basis was

7. Counsel fOr the respondent Bank
has placed rellance upon the Judgment of
Supreme ( Court reported in J.T.2004(6)
S.C. 418 Pumab National Bank and
others Vs _Ashwini Kumar Taneja. As

perkthe facts mentioned in the said case
~learned single Judge of Rajsasthan High
kkkaourt had allowed the

request for
ppointment on the compassionate ground

) over ruling the decision of the Bank

refusing compassionate appointment as no
financial hardship was caused to the
family due to the fact that retirement
benefits had been paid to the family. The
Division Bench of Rajasthan High Court
up held the decision of learned single
Judge. The Supreme Court held that the
financial condition of the family can be a
valid ground for not granting appointment
on compassionate basis. It set aside the
judgment of Single Judge as well as the
Division Bench and allowed the appeal of
the Bank. However, it permitted that the
case of the respondents to be considered
sympathetically under any other scheme
or policy in accordance with law.

8. Considering the facts and
circumstances of the case and also the law
laid down as stated above, the Bank has to
frame a clear policy and provide all the
necessary guide lines for consideration of
concerned appropriate authority by fixing
the amount under different heads for
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calculating the minimum to be fixed for
refusing compassionate appointment on
the ground of financial condition of
family of deceased employee. It cannot be
left at the sole discretion of the concerned
authority to fix such an amount resulting
into discrimination and arbitrariness in
giving appointment on compassionate
basis. There has to be a uniform policy.

9. In the circumstances, the order
passed by the respondent Bank is set aside
and the matter is sent back for
consideration of the Bank for fixing the
scales under different heads and thereafter
circulate a uniform policy to be adopted
throughout the institution. In case the

earliest and in any case within a pveﬁod\o/f
four months from the date of pr‘”‘du\ctlon
of certified copy of this order a4

Accordingly, the writ  petition is
allowed with the aforesald

efltlon Allowed.

ORIGINAEJ JRISDICTION
CIVII; ‘SIDE
DATED: ALLAHABAD 05.11.2004

~ BEFORE
THE HON’BLE SHISHIR KUMAR, J.

A CMI Misc. Wit Petitio.45709 of 2004

“Sura] Prasad Tewari

...Petitioner
N Versus
Z|Ia Commandant Home Guards,
_Hamirpur and others  ...Respondents

Counsel for the Petitioner:
Sri R.R. Shivahare

[2005

Counsel for the Respondent:
S.C.

Constitution of India-Articles 14,16,21, &
311-Applicability-Home Guards, Act,
1963-]. 10 Explanation- canceliatlon of
petitioner’s assignment _as Company
Commander by D|V|S|Qnal ~Commandant
Home Guards-Petitioners plea that
impugned order violative of Articles
14,16,21 and 311-Since no opportunity
of hearing give _ito petitioner before
passing of order-HeId a Home Guard
shall not be deemed to be a ‘holder of a
Civil Post merlly by reason of his
enrolment as home guard’-Writ petition
dlsmISSed_‘

N Held Para 2&3

scaling so fixed entitles the petitioner for .
consideration, his case may be considered -
and if he is excluded under the scales—
fixed, he may be intimated accordingly.
Such decision should be taken at'the~

,»Iearned Standing Counsel has placed

fehance on the explanation of Section 10

of U.P. Home Guards Act 1963 and 2003
Educational and Services Cases Vol. IV
1964 in which the Division Bench of this
Court while considering the similar
question regarding explanation of
Section 10 has held that a home guard
shall not be deemed to be a “holder of a
civil post merely by reason of his
enrolment as home guard” The Division
Bench of this Court has also considered
the earlier judgment cited by the
petitoner and has come to the conclusion
that as he is not holding a civil post,
therefore, he does not come in the
definition as provided. It has also
considered that Article 311 of the
Constitution while deciding the
controversy whether in spite of the fact
the consideration of Section 10, the
explanation that clearly stated that the
home hard shall not be deemed to a
holder of civil post. The Division Bench
has also considered the judgment of Writ
petition no. 29824 of 1992 and held that
in the said judgment, the aforesaid point
was not for adjudication.

I have heard the learned counsel for the
petitioner and the learned Standing
Counsel and after hearing both the
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parties I am of opinion that the
controversy involved in the present writ
petition is fully covered by the judgment
of the Division Bench of this Court
delivered in Writ Petition No. 23570 of
1987, Riasat Ali Vs. State of U.P. and
others.

Case law discussed:

1998 Vol. III AWC 1623

1986 UPLBEC 1130

2003 E & SC Vol. IV 1964 (DB) (All)

W.P. 29824 of 1992

W.P. No. 23570 of 1987 (All)(DB)

(Delivered by Hon’ble Shishir Kumar, J.)
1. The petitioner is aggrieved by the

order dated 15.10.2004, Annexure-1 to
the writ petition by which his assignment

as a Company Commander has been

cancelled by the Divisional Commandan
Home Guards, Jhansi.
contends that the aforesaid order-
violative of Articles 14,16,21 and 311

the Constitution of India and( before

passing the aforesaid order no op rtumty
of hearing or show cause has beenjglven
to the petitioner. The petlten fheis placed
reliance on a single Judge j dgment of
this Court in the case of* Sura] Tiwari Vs.
Zila Commissio Home Guard,
Hamirpur and others- reported in 1998
Vol. III A.W.C. f623 It has been stated
that while de “d’ng the aforesaid case, the
Hon’ ble sm ¢ Judge has adopted the
" the earlier judgment

Slngh Vs. State and others reported in
1986 "UPLBEC 1130. Various other
.gro nds have been raised on behalf of the

& ‘pﬁtltoner that though the petitoer was
~ being paid honorarium, yet he was

/entitled for show cause notice and
> opportunity of hearing and as such in the
absence of it, the order passed by the
respondent is illegal and is liable to be
quashed.

The petitioner -
is-—

2. The learned Standing Counsel has
placed reliance on the explanation of
Section 10 of U.P. Home Guards \Act
1963 and 2003 Educational and Services
Cases Vol. IV 1964 in which The/D1v1s1on
Bench of this Court while consrdermg the
similar question regardlng jplanatlon of
Section 10 has held tha a ‘home guard
‘to be a “holder of a
civil post merely by reason of his
enrolment as home guard” The Division
Bench of this: Conrt has also considered
the earlier Judgment cited by the petitoner
and has come to the conclusion that as he
is not; holdmg a civil post, therefore, he
doese not come in the definition as
1 ed It has also considered that
Ie*f 311 of the Constitution while

\deeldmg the controversy whether in spite

f the fact the consideration of Section 10,

" the explanation that clearly stated that the

home hard shall not be deemed to a holder
of civil post. The Division Bench has also
considered the judgment of Writ petition
no. 29824 of 1992 and held that in the
said judgment, the aforesaid point was not
for adjudication.

3. I have heard the learned counsel
for the petitoner and the learned Standing
Counsel and after hearing both the parties
I am of opinion that the controversy
involved in the present writ petition is
fully covered by the judgment of the
Division Bench of this Court delivered in
Writ Petition No. 23570 of 1987, Riasat
Ali Vs. State of U.P. and others.

In view of the aforesaid facts the
petition is dismissed. There shall be no
order as to costs.

Petition Dismissed.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 20.01.2005

BEFORE
THE HON’BLE S.U. KHAN, J.

Civil Misc. Writ Petition No.1887 of 2005

Shyam Kunwar and others ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioners:
Sri R.K. Shukla

Counsel for the Respondents:
Sri S.R. Jalil

Sri Anuj Kumar

S.C.

Constitution of India

basis-Deputy District Maglstrate
submitted report that the current rate as
offered by the petitioner /about Rs.
2000/- is most appropriate=while’ at the
intervention of court make offer of Rs.
25000/- per year-without issuing the
notices to the Private (party direction
issued that if the petitioner deposits Rs.
25000 for one year the authorities shall
put auction and settled the same on the
basis highest: bid-if no higher amount
offered only then lease can be sifted with
the petitioner for remaining period of 5
years at the rate of Rs.25,000/- per year
basis. - N

;Held' Para 7

) “fAccordlneg, it is directed that within six
" weeks from today petitioners shall
Rs.25,000/- before Deputy
/ Collector concerned as first year’s rent
> from 1.4.2005 till 31.3.2006. On such
deposit being made Deputy Collector
shall within one month invite respondent
no.4—Chhotkun, son of Ramat as well as
any other person who may be interested

Article  226-
Fisheries Rights-grant of lease earller,;"
the lease granted for Rs.700/- per yearf"'

[2005

in taking the lease of the pond in dispute
to offer higher amount i.e. more than
Rs.25,000/- per year. For inviting other
interested persons such procedure may
be adopted by the Deputy Collector as he
considers appropriate. . If( no person
offers higher amount then ten years’
fisheries lease in favour of petitioners
effective from 1.4.2005  shall be
executed on yearly rent ‘of Rs.25,000/-
payable every year in advance and
recoverable like‘arrears of land revenue
in case of ¢ default However, if
respondent no. 4 “Chhotkun or any other
person offers higher amount then
auction must ‘take place in between
those, persons and the petitioners in the
office of Deputy Collector and lease shall
be- settled in favour of the highest bidder

aqwrth simllar terms in respect of payment

irent

O ase law discussed:

AIR 1985 SC 1147

172004 (96) RD 645

1995 ACJ 1066
1997 RC 656
1999 ACJ-312
2002 ACJ 1148
2004 RD 645 (FB)

(Delivered by Hon’ble S.U. Khan, J.

1. Fisheries lease in respect of a
pond comprised in plot n0.290 area 1.137
hectares situate in village Surhurpur,
Tappa-Haveli, Pargana and Tehsil
Mohammdabad Gohna, District Mau was
granted by Deputy Collector in favour of
respondent no.4-Chhotkun for only
Rs.2,000/- per year and that also without
any advertisement or auction. There are
several authorities of this Court (op.cit) to
the effect that fisheries lease shall be
granted only and only through auction,
and that auction cannot be confined to
members of any particular caste, society
or group of professionals (Machhuva
Samudai). In the aforesaid authorities it
has also been held that fisheries lease
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cannot be renewed and after expiry of
fisheries lease fresh auction/re-auction
shall take place. Like the present case I
have found that in several cases fisheries
leases are being settled without any
auction and just on the recommendation
of Naib Tehsildar/Tehsildar or resolution
of Gaon sabha and that also for highly
inadequate rents. In several such matters
where two parties were claiming for grant
of fisheries lease I settled the matter by
auction in open court in between the
contesting parties drawing inspiration
from the authority of the Supreme Court
reported in Ram & Shyam Company V.
state of Haryana, A.LR. 1985 S.C. 1147.
In several such auctions parties offered
quite handsome amount. I therefore, held
in Babban Ram V. State 2004 (2) R.D
675 that normally fisheries lease shoul

hectare per year. However, on the basr
of experience gained in Subsequent
auctions I found that even the said rent
was on the lower side. In se}i/erali cases
parties offered in between R 25 000/- to
Rs.50,000/- per year rent. -In few cases
rent offered was around 'Rs.1 lac per
hectare per year. - ursuance of my
order dated 17.1.2005 passed in this writ
petition Deputy Collector concerned has
filed his afﬁdavn\statmg therein that as
earlier lease was granted for Rs.700/- per
year hen“ Rs:2,000/- appeared to be
approprlate ‘to him and that he was also
not aware of the Full Bench authority of
i ;_ourt reported in Feru Vs. State of
. /2004 (96) R.D. 645]. The court
- refrains from making any comment on
~_ this blissful ignorance.

» 2. Facts of the instant case are that
ten years’ fisheries lease in respect of
pond in dispute was granted in favour of
petitioner’s father in the year 1994 on
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28.3.1994 for Rs.700 per year even
though lease deed (copy of which is
Annexure-3 to the writ petluo \
executed on 30.7.1996 but the perlod of
lease was from 1.4.1995 to 31.3.2005. It
has further been stated\; ‘that Land
Management Committee ~on  4.7.2004
passed a resolution for grant of fisheries
lease for ten years i \fayour of Chhotkun,
respondent no.4." Initially on the said
resolution a report was submitted that as
the period ~of = lease in favour of
petitioners’ \ ‘father was to expire on
31.3.2005 hence before that period no
fresh lease could be granted. However,
Tehsildar on  25.10.2004  submitted

& another report to the effect that lease in
Qfav \u/r of petitioners’ father was granted
by order dated 28.3.1994 hence it expired
d on 28.3.2004,
be settled at the rent of Rs.10,000/- per

therefore resolution of
Gaon Sabha shall be accepted. Said
report was given by Tehsildar on
25.10.2004 which was accepted by
Deputy Collector/S.D.O. by order dated
19.11.2004 which is Annexure-6 to the
writ petition. The said order is under
challenge in the instant writ petition.

3. In the following authorities it has
been held that fisheries lease shall be
settled through open auction and after
expiry of period of lease, re-auction shall
take place and initial lease shall not be
renewed:

1. Ashok Kumar Vs. State 1995
Allahabad Civil Journal 1066

2. Abdul Gaffar Vs. State of U.P. and
others, 1997 R.D. 656

3. Panchoo Vs. Collector, 1999
Allahabad Civil Journal 312
4. Ram Bharosey Lal Vs. State of

U.P.2002 Alld, Civil Journal 1148
5. Feru Vs. State of U.P. 2004 R.D.
645 (Full Bench)
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4. Tt is a matter of grave concern that
inspite of the aforesaid judgments Deputy
Collectors are settling fisheries pattas
without auction on highly inadequate
premiums which is some times almost no
premium as in the instant case.

5. On enquiry from court learned
counsel for the petitioners stated that
petitioners were ready to take fresh lease
of the pond in dispute at the rate of
Rs.25,000/- per year effective from
1.4.2005.

6. As the earlier lease in favour of
the petitioners’ father was granted from
1.4.1995 till 31.3.2005 hence fresh lease

can be granted only with effect from

1.4.2005. Even though order for grant o

lease was passed in the year 1994
however, as lease deed itself mentloned\_

that it was for the period from 1.4.19

till 31.3.2005 hence there was no. questreﬁ

of granting fresh lease effectiv before
31.3.2005 on the ground thab )
some error in respect of 10(:{ in the
lease deed.

7. According s directed that
within six weeks fron today petitioners
shall deposit Rs. 25 ,000/- before Deputy
Collector conoerned as first year’s rent
from 1.4.200 ~till 31.3.2006. On such
deposit being’ made Deputy Collector
shall w1th1 one month invite respondent
n0.4— Chhotkun, son of Ramat as well as
any other person who may be interested in
“ taking the lease of the pond in dispute to
~ offer higher amount i.e. more than
N Rs.25,000/- per year. For inviting other
)) interested persons such procedure may be
> adopted by the Deputy Collector as he
considers appropriate. If no person offers
higher amount then ten years’ fisheries
lease in favour of petitioners effective

[2005

from 1.4.2005 shall be executed on yearly
rent of Rs.25,000/- payable every year in
advance and recoverable like “arrears “of
land revenue in case of default. However

if respondent no.4 Chhotkun or any other
person offers higher amount;then auction
must take place in between those persons
and the petitioners in the ofﬁce of Deputy
Collector and leas hall be settled in
favour of the hlghest bidder with similar
terms in respect of payment of rent. This
order is bemg “passed without issuing
notice or . hearing respondent no.4
Chhotkun as his interest has sufficiently
been. Safeguarded in the order. However,

if respondent no.4 feels aggrieved by this
d /heis at liberty to apply for its recall.

> 8. As the period of initial lease in
avour of petitioners’ father is to continue

“till 31.3.2005 hence till then respondent

no.4 shall not make any interference in
petitioners’ right of using pond in dispute
for fisheries purposes. Deputy Collector
shall conclude the proceedings for grant
of fresh lease as directed above before
31.3.2005.

9. In Babban Ram Vs. State 2004
R.D. 675 1 had directed that fisheries
lease shall normally be granted at the rate
of Rs.10,000/- per hectare per year
however, as stated above the said amount
has been found to be on the lower side.
Accordingly, it is directed that in future
all the Deputy Collectors shall make
efforts to grant fisheries lease for
Rs.20,000/- per hectare per year unless
there are special reasons for granting the
same for lesser amount in which
eventuality reasons must be given while
granting the lease. If at the time of
auction Deputy Collectors take special
interest then rent may easily be enhanced.
In several cases the court has found that
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on the mere suggestion of the court
parties agree to enhance the rent by
several times.

Writ petition
accordingly.

disposed of

10. Shri S.R. Jalil, learned standing
counsel is directed to send copies of this
judgment to Chief Secretary, Revenue
Secretary and all the Collectors of the
Districts of Uttar Pradesh for perusal and
communication to Deputy Collectors.

Let a copy of this order be given free
of cost to Shri S.R. Jalil, learned standing
counsel.

ORIGINAL JURISDICTION
CIVIL SIDE \
DATED: ALLAHABAD 30.11.2004

BEFORE . h
THE HON’BLE ANJANI KUMAR, Js

Civil Misc. Writ Petition No 4(2319’ of 2003

Dr. Ganshyam Das At d another

; —...Petitioners
Versus
Roop Kishore Chandak ‘and others
, - ...Respondents

Counsel for‘k‘fhé"'Petitioners:

CounSe‘I“‘foi"":the Respondents:
Sri H: M Srlvastava
S: C N

anstltution of India-Article 226-

- Exercise of power under U.P. Act 13 of
))1972-Ss. 21 (1) (a) and 22-Application

_for release findings as to bonafide
"requirement as well as comparative
hardship affirmed by appellate authority-
Writ Petition-held, findings recorded by
Prescribed Authorities and affirmed by

Petition Disposed of.

appellate authority on question of
bonafide need as well as comparative
hardship, need no interference:! under
Article 226, as writ Court is not.a C

of appeal.

Y
) )

Held: Para 7

Applying the guidelines and tests as laid
down by the Apex Court in the aforesaid
case I do not find this case to be a fit
case, particularly m\ view of the fact that
the findings recorded by the prescribed
authority and aff' rmed by the appellate
authority on. the question of bona fide
reqmrement as well as comparative
hardship, for interference under Article
226 of the Constitution of India. This
writ. petltlon, therefore, has no force and

*«gdeserVes to be dismissed.
~ Case law followed:
(2003) 6 SCC 575

- V(Delivered by Hon’ble Anjani Kumar, J.)

1. This writ petition under Article
226 of the Constitution of India is filed by
the tenant challenging the orders passed
by the prescribed authority as well as
appellate authority whereby both the
authorities have allowed the application
filed by the landlord under Section 21 (1)
(a) of U.P. Act No.13 of 1972 (hereinafter
referred to as the Act) for release of the
accommodation in question in favour of
the landlord.

2. The respondent-landlord filed
application under Section 21 (1) (a) of the
Act on the ground that the son of the
landlord has grown up and has passed his
M.Com examination. He wants to start his
own business in the shop in dispute.
Therefore, to establish his son the
landlord bona fide requires the shop in
question and the need of the landlord is
more pressing as compared to that of the
tenant inasmuch as the tenants are
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carrying on business of brick kiln. It was,
therefore, prayed for that the shop in
question be released in favour of the
landlord. It is also alleged by the landlord
that when the landlord requested the
tenant to vacate the premises they
demanded Pagri (premium) for vacating
the same.

The aforesaid application was
contested by the tenant on the ground that
the landlord, in fact, wanted to enhance
the rent to which the tenant has not
agreed, therefore, this application has
been filed for mala fide intention. The
tenant has further taken up the case that in
fact the son of the landlord for whose
need the
employed in a private firm at Delhi and is
drawing salary of Rs.10,000/- per month

whereas in the shop in question the son-of "

the tenant is carrylng on his practlce

Dentist and is earning his livelihood.- In

case the shop in question is rel
favour of the landlord the ten' tis to
vacate it and will suffer aloss.

3. Before the: rescrrbed authority
both the parties “have. —adduced their
respective evidence, After considering the
case set up by bdth,xlandlord and tenant,
and on the basis of evidence on the record
the prescribed authority has arrived at a
conclusion a‘t‘“‘the need of the landlord is

av ur""of the landlord.

< Aggrieved thereby the tenant
)/ preferred an appeal as contemplated under
> Section 22 of the Act. The appellate
authority affirmed the findings recorded
by the prescribed authority. Thus this writ
petition challenging the order passed by

application was filed is

[2005

the prescribed authority as well as the
appellate authority. \

5. Learned counsel for the petitioner
has argued before me that the’ pxescrlbed
authority as well as the appellate authorlty
have committed error whr i
error of law inasmuch as \hey have come
to the conclusion that ‘the son of the
landlord, for whose need the release of the
shop was prayed. “for, was in fact
employed in-a- prwate firm at Delhi but
still the shop in question was released.
Thus the ﬁndmgs arrived at by the
prescrrbed authority and affirmed by the
appel}ate authority on both the questions,

on mely, bona fide requirement as well as
f‘cemparatrve hardship deserve

to be
quashed and the application filed by the
andlord deserves to be set aside and
application under Section 21 (1)(a) of the
Act deserves to be rejected. The
prescribed authority aw well as the
appellate authority have considered this
aspect of the argument and have recorded
a finding that it has been categorically
stated that the son of the landlord for the
time being had joined the job which is the
job of a private company so that he may
not sit idle and as soon as the shop was
release he would start his own business.
This finding of the prescribed authority
has been affirmed by the appellate
authority along with the finding recorded
by the prescribed authority on the
question of bona fide requirement of the
landlord as well as comparative hardship.
Learned counsel for the petitioner cited
one sentence or the other from the
judgment here and there and tried to press
that the findings arrived by the prescribed
authority and affirmed by the appellate
authority deserve to be quashed.
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6. This is settled law that this Court
in exercise of power under Article 226 of
the Constitution of India will not sit in
appeal over the findings arrived at by the
prescribed authority and affirmed by the
appellate authority. The Apex Court in a
recent judgment reported in (2003) 6 SCC
675, Surya Dev Rai v. Ram Chander Rai,
sub-paras (5), (6), (7) and (8) are
reproduced below, clearly held the scope
of interference by this Court under Article
226 of the Constitution of India:-

(5) Be it a writ of certiorari or the
exercise of supervisory jurisdiction,
none is available to correct mere
errors of fact or of law unless the
following requirements are satisfied :
(i) the error is manifest and apparen
on the face of the proceedings such a
when it is based on clear ignorance or
utter disregard of the provisions, of
law, and (ii) a grave injustice or gross
failure of justice has oc
thereby. (YN

6) A patent error 1s an error wi \ch is self

a long-drawn’ pro;ess of reasoning.
Where two 1rfferences are reasonably

(7
1 superv1s0ry jurisdiction are to be
xercised sparingly and only in
appropriate cases where the judicial
vconscience of the High Court dictates
it to act lest a gross failure of justice
or grave injustice should occasioned.
Care, caution and circumspection
need to be exercised, when any of the
above said two jurisdictions is sought
to be invoked during the-pendency of

any suit or proceedings in a
subordinate court and the error though
calling for correction is yet‘capable of
being corrected at the conclﬁSIoh of
the proceedings in an appeal or
revision preferred the' agamst and
entertaining a petl fion”  invoking
certiorari or supervisory jurisdiction
of the High Coi _would obstruct the
smooth flow. and/or early disposal of
the suit or pi ceedings. The High
Court may feel inclined to intervene
where the error is such, as, if not
corrected at that very moment, may

«:ibeceme ‘incapable of correction at a

iter stage and refusal to intervene

(« would result in travesty of justice or

where such refusal itself would result

in prolonging of the lis.

) The High Court in exercise of
certiorari or supervisory jurisdiction
will not convert itself into a court of
appeal and indulge in reappreciation
or evaluation of evidence or correct
errors in drawing inferences or correct
errors of mere formal or technical
character.”

7. Applying the guidelines and tests
as laid down by the Apex Court in the
aforesaid case I do not find this case to be
a fit case, particularly in view of the fact
that the findings recorded by the
prescribed authority and affirmed by the
appellate authority on the question of
bona fide requirement as well as
comparative hardship, for interference
under Article 226 of the Constitution of
India. This writ petition, therefore, has no
force and deserves to be dismissed.

8. Lastly it is submitted by the
learned counsel for the petitioner that
since the petitioner’s son is carrying on
his profession of Dentist in the shop in
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question, he may be allowed some time to
vacate the shop in question. In the facts
and circumstances of the case it would be
in the interest of justice that the petitioner
is granted time till 30™ June 2005 to
vacate the shop in question provided:

1. the petitioner furnishes undertaking
before the prescribed authority within
a period of three weeks from today
that he will hand over peaceful vacant
possession of the shop in question to
the landlord on or before 30™ June
2005;

2. the petitioner undertakes to deposit
the entire arrears of rent/damages
calculated at the rate of rent within
same period of three weeks from

before the

depositing the same

prescribed authority or paying the
same to the landlord-respondent and .~
future

keeps on depositing the
rent/damages by first week  of the
succeeding month in the ”‘manner
prescribed above as and When it falls
due so long as the tenant*~rema1ns in
possession of the shop ot till 30" June
2005 whichever arlier. The
amount if deposited before the
prescribed authority by the petitioner-
tenant, the same shall be permitted to
w1thdraw by the landlord.

In th‘e{event of default of any of the
condi,tkioﬁks{k mentioned above, it will be
open'to the landlord to get the order of
release “executed against the petitioner
‘fs_through process of law.

~ < In view of what has been stated
J above the writ petition is dismissed.
> Petition Dismissed.

[2005

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 19.11.2004

BEFORE )
THE HON’BLE SABHAJEET YAIiAV,

Civil Misc. Writ Petition: No 35499 of 2001

Lalit Kumar Srlvastava ...Petitioner
Versus
State of U.P. and o hers ...Respondents

Counsel for the Petitioner:
Sri Ashok/ Khare

Sri R.C. Shukla

Sri Ajay. Shankar

Srl V. K\ Singh
today, if not already paid, by either ‘

;;‘unsel for the Respondents:
Sri R.K. Tripathi

»S.C.

Dying in Harness Rules, 1974-G.0. dated
4.9.2000-Compassionate appointment-

Claims for-Petitioner applied for
appointment under Dying in Harness
Rules on Class III post on death of his
father -Appointment given on Class IV
post in Junior High School-on 2.8.81
Subsequent appointment of two other
persons on class III posts under Dying in

Harness Rules-Writ petition-plea of
discrimination-Director of Basic
Education, (Chairman of the Board)

directed to enquiry into matter-In case it
is found that on date of petitioner's
application, there was any vacancy in
class III post, he may be offered
appointment against Class III post on
principle of ‘first come first serve’-In
case vacancies occurred subsequent to
appointment of petitioner on class IV
post and he has made application for
class III post and has not moved his
claim is required to be considered for
appointment on class III post even
though he was appointed on class IV
post-Director of Basic Education ordered
to pass reason and speaking order-
Further, Govt. directed to constitute
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monitoring cell at regional level and
Head office level to supervise and ensure
proper and effective implementation of
Govt. Order dated 4.9.2000 in respect of
appointment under Dying in Harness
Rules-Constitution of India-Article 14
and 16 (1).

Held: Para 15

After due enquiry if it is found that on
the date of offer of appointment to the
petitioner i.e. on 2.8.1999 any vacancy
against class-III post in the district was
available, it was required to be offered to
the petitioner on the basis of principle of
“first come first serve” and in case there
exists no such vacancy in class-III post
in the district and the petitioner has
moved his revised application for class-
IV post to the appointing authority, only
in that event of the matter the

appointing authority could have offered

appointment to the petitioner agains

class-IV post and not otherwise in:
accordance with class (5) of paragraph'3_
of the Government order dated 4.9.2000.
If it is found that on the date ‘of

appointment of petitioner any: vacancy
against class-III post in the district was
not available in that event ofthe ‘matter
he ought to have been: asked -either to
wait for occurrence of such vacancy or
revise his appllcatlon for class IV post.
The offer of appointment to the
petitioner against clas: -1V post and
acceptance by him without following the
aforesaid procedu’r,e"' is of no legal
consequence and Cannot be taken to be
any way |mped|ment in accepting the
claim of the petltloner against class-III
post. <
Case law d isCussed:
AIR 1989 SC 1976
AIR 1998 'SC 2230

< (1994) 4 SCC 138

2002 SCC (L & S) 1115

2001 (1) ESC 419

_ (Delivered by Hon’ble Sabhajeet Yadav, J.)

1. On 29.10.2004 Sri Ashok Khare
learned Senior Advocate for the petitioner
and Sri R.K.Tripathi Advocate for

respondents no.2 and 3 have been heard at
length and on conclusion of hearlng the
judgment was reserved. < e

2. The brief facts of the/ can:‘are that
the father of the petltloner late” Hira Sri
Lal Srivastava, while Worklng as head
master in the Prlmary School Gauspur,
Hathgaon, District ehpur run by the
Uttar Pradesh Basic Education Board,
died in harness ‘on 9.6.1999 leaving
behind him, hls wife, four sons and one
daughter. After Jhis death, his uneducated
widow demanded the service for the
petmoner ;‘who is her second eldest son,

AN ‘,‘class -III post under Dying in
s, Rules applicable to the
k‘ph)yees (teaching and non-teaching) of
tar Pradesh Basic Education Board.
According to the case of the petitioner, he

)"is duly qualified to be appointed as a

teacher or clerk in the establishment of
the respondents, but he was offered only
class-IV post in the Junior High School,
Amilispal, Hathgaon, District Fatehpur, as
he was told that no vacancy exists in
class-III post and his class-1V post will be
changed on availability of vacancy in
class-III post in future. Accordingly he
joined on class-IV post as offered to him
vide order dated 2.8.1999 passed by the

District  Basic  Education  Officer,
Fatehpur. According to the petitioner,
shortly thereafter on 24.4.2000 the

District Basic Education Officer, Fatehpur
has appointed Sri Pawan Kumar Uttam
and Smt.Sweta as class-III employees in
the office of Deputy Basic Education
Officer, Fatehpur in the pay scale of
Rs.3050/- 4590/- under Dying in Harness
Rules. They have also qualification of
Intermediate. The petitioner has also filed
the letter of appointment issued to Sri
Pawan Kumar Uttam and Smt. Sweta as
Annexure-2 of the writ petition. Feeling
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aggrieved against the aforesaid action of
the District Basic Education Officer, the
petitioner has approached the Secretary
Basic Education, Government of Uttar
Pradesh as well as the Minister of the
concerned department of education by
moving applications before them. The
aforesaid applications have also been filed
by the petitioner as Annexures-3 and 4 of
the writ petition. On the application of the
petitioner it  appears that some
endorsement has been made to the District
Basic Education Officer by the concerned
Minister of the Government of Uttar
Pradesh indicating therein that the
petitioner may be adjusted against class-
IIT post. In support of his claim petitioner
has also filed Government Order dated
4.9.2000 issued under Section 13(1) o
Uttar Pradesh Basic Education Act, 197
(U.P.Act No.34 of 1972) herein after
referred to as Act-1972, as Annexure-5 of
the writ petition. Finding no favour- with
the concerned District Basic ,E ucation
Officer, Fatehpur, the petltlone :
the instant writ petition seekmg the relief
to the effect that a writ, orde: ;;of direction
in the nature of mandamu V
commanding  the: :
appoint/promoted. the petitioner on the
post of un-trained (teacher or clerk at the
earliest as per. provisions of Dying in
Harness Rules and further a relief has
been sought for in the nature of writ,
order or direction to the effect that
respo dent' no.3 may be directed to
comply ‘with the order of departmental
linister/Secretary of Govt. of U.P..

>~ 3. Dr. Chandra Pal, the then working
as District Basic Education Officer,
> Fatehpur has filed counter affidavit on
behalf of respondents no.2 and 3 in the
writ petition and has come forward, inter
alia, with the case that the petitioner has

[2005

been offered appointment on class-IV
post on compassmnate ground in the
institution in question and i, |
thereof he has joined the post without any
objection and since _then . ‘he s
continuously working dn' the “aforesaid
post and is being paid his sa aii’y month to
month. It is further \averred in the counter
affidavit that there as no assurance by
any of the ofl ers/" District Basic
Education Offi i’ changing his class-
IV post in class-IIl post on account of
availability of vacancy in class-IIT post in
future. The Minister and Secretary of the
department ‘concerned have only directed
for «doing ‘the needful in accordance with

o he pmwsmns of law. Therefore, the
‘pe \ ttoner can have no cause of complaint

to maintain the instant writ petition before
this Court for the reliefs claimed in it.

4. For better appreciation of the case
of respondents, the averments contained
in paragraphs 8 and 9 of the counter
affidavit are quoted herein below:-

“8. That the contents of paragraphs
no.6 and 7 of the writ petition has already
been reply in the proceeding paragraphs
of this affidavit, as such they are denied
accordingly. However, in reply it is
hereby submitted that the petitioner was
never assured for changing his
appointment from class-iv to class-iii
cadre, as such the averment in this respect
made in para under reply is wholly falls
and baseless. So far as the letters of
Hon’ble Minister and Secretary Basic
Education and concern, it is made clear
that a direction and recommendation has
been made to District Basic Education
Officer for doing the needful in the
interest of justice.

9. That the contents of para no.8 of the
writ petition are not admitted as stated
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being misconceived and misleading
before this Hon’ble Court. In reply it is
hereby submitted that in the Government
order dated 4.9.2000 it has never been
provided that in case once a person
appointed in class-iv post due to non
availability of any class-iii post, in future
on the availability of the class-iii post the
said person can again to be posted from
class-iv to class-iii cadre towards the
compassionate appointment. Since the
petitioner is already working and
obtaining salary from the date of his
initial appointment i.e. 2.8.99 on class-iv
post, as such the petitioner cannot claim
again to avail the benefit of Dying in
Harness Rules. The allegation against the

respondent no.3 regarding malafide and

violation of constitutional provision i

wholly baseless and the petitioner has—
made the same in para under reply just to
make out his case in the instant(‘writ”

petition. Rest of the averment;imédéf\ih
para under reply being contra “the
facts hence they are denied.” (

5. The thrust of th
the counsel for thﬂe/*a -

ibmission of

offer a
to the

appomtment of the petltloner on
999, the other persons, namely, Sri

Pawan Kumar Uttam and Smt. Sweta,

/who have also identical educational
> qualification as Intermediate, have been
offered appointment on class-III post vide
letter of appointment dated 24.4.2000,
Therefore, the petitioner has been grossly

)" petitioner,

discriminated in the matter of
employment in utter violation of  the
provisions of Article 16(1Y. o ‘the
Constitution of India. Sri Kh f*"has
further contended that s1nce in the ‘counter
affidavit filed by the District Basic
Education Officer, Fatehpur“there is no
averment at all spemﬁcally denying the
fact that at the 'time of offer of
appointment to the petitioner there exists
no vacancy i the establishment of
respondents, against class-III post and the
vacancies, whlch were offered to Sri
Pawan Kumar Uttam and Smt. Sweta,
have | been occurred later on after
appomtrnent of the petitioner. Therefore it

. is established that the petitioner has been
—grossly” /discriminated in the matter of

iployment In any event of the matter
while considering the claim of the
the relevant provisions of
Government Order dated 4.9.2000 have
not been adhered to. In support of his
contentions the learned counsel for the
petitioner has placed reliance upon the
decision of Apex Court rendered in Surya
Kant Kadam Versus State of Karnataka
and others, reported in 2002 Supreme
Court Cases (L & S) 1115 and a decision
of this Court rendered in Sudhakar
Srivastava Vs. Deputy Director of
Education (Secondary) 9™ Region,
Faizabad and others, reported in 2001(1)
Education and Services Cases 419.

6. Before dealing with the rival
contentions of the parties, it is necessary
to examine the aims, object and purpose
of the scheme underlying in Dying in
Harness Rules for grant of compassionate
appointment. The issue of grant of
compassionate appointment under Dying
in Harness Rules is not res-integra. The
Apex Court and this Court have
considered the issue from time to time
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and provided sufficient guidance for
giving employment under Dying in
Harness Rules. In the case of
Smt.Sushma Gosain and others Vs.
Union of India and others, reported in
AIR 1989 Supreme Court 1976, in
paragraph 9 of the report it was observed
that:-

“9. We consider that it must be
stated unequivocally that in all claims for
appointment on compassionate grounds,
there should not be any delay in
appointment. The purpose of providing
appointment on compassionate ground is
to mitigate the hardship due to death of
the bread earner in the family. Such
appointment  should, therefore, be
provided immediately to redeem the

family in distress. It is improper to keep—
such case pending for years. If there isno-

suitable post for appomtme

supernumerary post should be created to

accommodate the applicant.”

7. In the case ‘of; Director of
Education (Secondary) a another Vs.
Pushpendra Kumar and, 0i‘hei's, reported
in AIR 1998 Supreme Court, 2230, while
taking note of the ¢ 1yef decision of the
Apex Court rendered in the case of
Umesh Kumar Nagpal V. State of
Haryana, re orted in 1994(4) SCC 138
in paragraph 8 of the judgment it was

~The object underlying a provision
or grant of compassionate employment is
o0 ‘enable the family of the deceased

- employee to tide over the sudden crisis

))resulting due to death of the bread earner
> which has left the family in penury and
without any means of livelihood. Out of
pure humanitarian consideration and
having regard to the fact that unless some

taking
conferred by the main provision. Care
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source of livelihood is provided, the
family would not be able to make-both
ends meet, a provision is made for ying
gainful appointment to one of, " the
dependents of the deceased WhO ‘may be
eligible for such appomtment ‘Such a
provision makes a departuré from the
general prov1s1ons prov1d1ng for
appointment on the ost'by following a
particular proced‘ e. ~'Since such a
provision enables _appointment  being
made w1th0ut “following the said
procedure, it is in the nature of an
exceptiofi to the general provisions. An
exception cannot sub-sume the main
pr0v1s1on to which it is an exception and
» nullity the main provision by
away completely the right

as, therefore, to be taken that a provision
for grant of compassionate employment
which is in the nature of an exception to
the general provisions, does not unduly
interfere with the right of other persons
who are eligible for appointment to seek
employment against the; post which
would have been available to them, but
for the provision enabling appointment
being made on compassionate grounds of
the dependent of a deceased employee. In
Umesh Kumar Nagpal V. State of
Haryana, 1994 (4) S.C.C.138: (1994 AIR
SCW 2305) this Court has taken note of
the object underlying the rules providing
for appointment on compassionate
grounds and has held that the Government
or the public authority concerned has to
examine the financial condition of the
family of the deceased and it is only if it
is satisfied that but for the provision of
employment, the family will not be able
to meet the crisis that a job is to be
offered to the eligible member of the
family. In that case the Court was
considering the  question  whether
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appointment on compassionate grounds
could be made against posts higher than
posts in Classes III and IV. It was held
that such appointment could only be made
against the lowest posts in non-manual
and manual categories. It was observed at
page 2308 of AIR SCW:-

“The provision of employment in
such lowest posts by making an exception
to the rule is justifiable and valid since it
is not discriminatory. The favourable
treatment given to such dependent of the
deceased employee in such posts has a
rational nexus with the object sought to be
achieved, viz., relief against destitution.
No other posts are expected or required to
be given by the public authorities for the
purpose. It must be remembered in this

connection that as against the destitute

family of the deceased there are million

of other families which are equally, if not”

more destitute. The exception: the- ‘rule
made in favour of the family o:
deceased employee is in conSLderatlon of
the services rendered by h1m -and the
legitimate expectations and the change in
status and affairs ,of “the family
engendered by the rstwhlfe employment
which are suddenly upturned.”
A

While sﬁﬁérseding the earlier
Governmqnt I on the subject

> scheme has been provided for
appointment under Dying in
~ He Rules to the dependent of
AN deceased teaching and non-teaching
))employees of Uttar Pradesh Basic
> Education Board, herein after referred to
as the Board. This scheme has statutory
sanction and statutory force to be
enforceable in the court of law. The

. making
‘Harness
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Government Order has retrospective
operation with effect from 8.1.1999. For
better apprema'uon of the- 7’p\ vision
underlying in Dying in Harness Scheme
contained in the aforesaid Government
Order, it is necessary to re;pr()duce the
same in toto:-
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10. A scrutiny of the aforesaid
Government Order dated 4.9.2000 reveals
that in case of death of any teaching or
non-teaching employee of the Board
during the course of service, one member
of deceased employee will be considered
for grant of compassionate appointment in
terms and conditions as laid down in the
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aforesaid Government Order. The details
of terms and conditions have been
elaborately mentioned. In clause (1) of
paragraph 3 of the aforesaid Government
Order it is stated that compassionate
appointment to the dependent of deceased
employee of the Board may be given
according to the Dying in Harness Rules
applicable to the Government employees.
In clause (2) of paragraph 3 of the
Government Order the posts upon which
compassionate appointment may be
offered, are enumerated which, inter alia,
provides that compassionate appointment
may be given on the post of Assistant
Teacher in the primary school and on the
lowest post in class-III service or class-IV

post having regard to the educational
qualification and experience, by relaxing -

the rules of recruitment. In clause (3) o
paragraph 3 it has been specifically
mentioned that compass10nate
appointment on the post of¢ ASSLStaIlt
Teacher may be given to the dependqnt of
deceased employee agalnst any) “vacant
post at district level or- m absence of
vacancy on supernumerary ost provided
the candidate is ehglbleffor ‘appomtment
on the post of teache nder Uttar Pradesh
Basic Education Teachers Services Rules,
1981 as amended from time to time. In
clause (4) of paragraph 3 of the aforesaid
Government der specific provision has
been made for appointment to the
dependent of deceased employee on the
“of “Assistant Teacher, who is
: but  have  academic

11. Clause (5) of paragraph 3 of the
> aforesaid Government Order specifically
deals with the cases of dependents of
deceased employees, who  possess
Intermediate qualification or above that

[2005

and have applied for class-III post in
clerical cadre. They may be  given
employment at the lowest post‘i clerlcal
cadre against vacant posts. In, ~the
aforesaid paragraph the further provmon
has been made to the effect 'that for
providing employment agamst the vacant
posts in clerical cadre at district level, all
the applications hav to¢ be registered on
the basis of the pr inciple of “first come
first serve” and the appointing authorities
are required to ‘publish the list of
dependents, of deceased employee at the
notice board) of their office and further
after appemtment against vacant posts in

'y 1 onth the aforesaid list has to be

& modlﬁed for next coming month and the

¢ shall also be placed and published at

_the notice board of their office. If no

vacancy in class-III post occurs within
five years and the candidates applied for
appointment against class-1II posts, could
not be given appointment in class-11I post
in the aforesaid period of five years. In
that event of the matter, their names from
the aforesaid list shall be deleted and such
candidates shall not be eligible for
seeking appointment against class-III
post, but before the expiry of the aforesaid
period of five years, if such candidates
place their revised/amended applications
for appointment against class-IV posts
and get them registered in the office of
appointing authority, the same can be
considered. It is further provided that in
case if any dependent of deceased
employee having regard to the financial
scarcity and poverty of his family, could
not be in a position to wait much time for
appointment against class-III post and
seeks immediate employment and makes
revised/ amended  application  for
appointment against class-IV post either
against available vacancy or against any
supernumerary post, then the appointing
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authority can make appointment either
against any vacancy of class-IV post or
against any supernumerary post and once
such appointment is made, the same
cannot be re-opened.

12. Before applying the provisions
of the aforesaid G.O. another question
arises for consideration is that since the
Government Order dated 4.9.2000 came
into being subsequent to the appointment
of the petitioner, though it has
retrospective effect with effect from
8.1.1999, what would be the legal effect
of the aforesaid Government Order in the
facts and circumstances of the case. In
this regard it is to be noted that the
Government order dated 4.9.2000 has
been made applicable with effect from
8.1.1999 as indicated in paragraph 5 o
the Government Order, meaning thereby
this Court has to assume the things by

way of legal fiction from the date when~

the Government Order has: \Lbeqeme
operative on 8.1.1999 and the right and
obligation of the parties have to be
decided keeping the view in mind the

aforesaid date for the of
commencement o t aforesaid
Government Ordet: in the

aforesaid Governt

Government Order
\1ts retrospectlve effect. In absence
ny - indication in the Government
Order itself since it is beneficial piece of
gislation, therefore a liberal construction
in favour of the
)) beneficiary of the Government Order. By
>viewing the matter from this angle the
necessary consequence which flows from
the aforesaid Government Order is that
having regard to the educational
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qualification of the petitioner as
Intermediate, the appointing authority i
required to consider the ‘claim ¢
petitioner for grant of compaSsmnate
appointment against class-III posl

13. It is necessary 'to-mention here
that the petitioner has( sought relief of
mandamus either for appomtment on the
post of untrained teacher ‘or on the post of
clerk under Dymg in’ Harness Rules.
Therefore, it is necessary to examine as to
whether he, could have been considered
for compassmnate appointment  as

untrained  teacher. Since under the
esaid Government Order in order to
clalm -employment under Dying in

& Harness Rules in teaching staff on the
‘po\t‘ ‘of ‘Assistant Teacher in the pr1mary

school run by the Board, the candidate is
required to satisfy the eligibility criteria to

)"be appointed as teacher under Uttar

Pradesh Basic Education Teachers
Services Rules, 1981. Rule 8 of the
aforesaid Rules prescribes the academic
qualification for appointment on the post
of Assistant Teacher, a candidate must
have Bachelor degree from a University
established by law in India or a degree
recognized by the Government as
equivalent thereto together with training
qualification like BTC, HTC, JTC, CT or
any other training course recognized by
the State Government as equivalent
thereto. Although under the Government
Order a provision has been made to
appoint untrained teacher and permit the
appointee to complete training course
during the course of employment, but
since the petitioner is lacking essential
academic qualification of Bachelor
degree, therefore, his claim cannot be
considered for appointment on the post of
Assistant Teacher even as an untrained
teacher, that is why it appears that the
learned counsel for the petitioner did not



26 INDIAN LAW REPORTS ALLAHABAD SERIES

press the aforesaid relief claimed in the
writ petition.

14.  Although the petitioner has
mentioned in the writ petition that the
departmental Minister has directed the
District Basic Education Officer, Fatehpur
to appoint him in clerical cadre and
endorsement to the said effect has been
made on the application of the petitioner.
In this regard it would be sufficient to say
that unless the Government issue any
order in conformity with the provisions of
Article 166 of the Constitution of India,
the same has no legal effect and
consequence. Therefore, the alleged
noting and endorsement by the
departmental Minister on the application
of the petitioner for his appointmen

against class-III post is of no legal

consequence. It is well settled law that th
noting on the office file either by’ : the
departmental authority or by the. Mlmster
does not confer any right in whos ‘favour
it is made, that is why it appears that the
learned counsel for the p p;entlonér did not
press the issue in his arg;

15. Now - the - for
consideration is that a to whether any
vacancy against class III post in the
establishment ‘of respondents no.2 and 3
was existing at> the time of offer of
appointment to’the petitioner on class-IV
post. In this-regard the submission of the
leam‘ | counsel for the petitioner is that in
the counter affidavit filed on behalf of
pondents no.2 and 3 there is no specific

- denial that there exists no vacancy against

N class-III post on the date of offer of
))appointment to the petitioner against
> class-IV post, but simultaneously I found
no material on record to establish that
there exists any vacancy in class-III post
in the establishment of respondents no.2

[2005

and 3 either on the date of application of
the petltloner or on the date of foer\of

post. Therefore, this question \requlres
ﬁthher probe in the matter for all fairness

required to be &ffered to the petmoner on
the bas1s of. pr1n01ple of “first come first
serve” and in case there exists no such
>y in class-II1 post in the district and
petitioner has moved his revised

o pphcatlon for class-IV post to the

thmg authority, only in that event of
the matter the appointing authority could
have offered appointment to the petitioner

)" against class-IV post and not otherwise in

accordance with class (5) of paragraph 3
of the Government order dated 4.9.2000.
If it is found that on the date of
appointment of petitioner any vacancy
against class-III post in the district was
not available in that event of the matter he
ought to have been asked either to wait
for occurrence of such vacancy or revise
his application for class-IV post. The
offer of appointment to the petitioner
against class-IV post and acceptance by
him without following the aforesaid
procedure is of no legal consequence and
cannot be taken to be any way
impediment in accepting the claim of the
petitioner against class-III post. It is also
necessary to make it clear that right to be
considered for compassionate
appointment may not be understood in the
terms of any statutory or vested right in
the legal parlance, rather it should be
construed and meant in the terms of
Dying in Harness Rules applicable to the
Government employees inasmuch as the
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provisions contained in the Government
Order in question. Therefore, it is
dependent upon the terms and conditions
laid down for compassionate appointment
under Dying in Harness Rules applicable
to the Government employees inasmuch
as the scheme wunderlying in the
Government Order in question applicable
to the dependents of deceased employees
of the Board.

16. Now the next question arises for
consideration as to whether the petitioner
has been discriminated in the matter of
consideration for employment vis-a-vis to
other persons mentioned in the writ
petition. In this regard the counsel of the

petitioner has contended that Sri Pawan

Kumar Uttam and Smt. Sweta, who havi

also identical academic qualification to~

the petitioner as intermediate, have bee:
offered appointment against class- III'i)os
on 24.4.2000, but the petitioner: has been
discriminated in  the ~/ of

noted, as 1nd1cated in the ear;l\r part of
the judgment that in case th > orovisions of

come first serve”’

would be othe

IS applled the position
ise. In this regard it is to

fered appomtment ﬁrst on occurrence of
cancy in class-1II post in the district. In

- case the applications of Sri Pawan Kumar

) Uttam and Smt. Sweta are found earlier in
> point of time, they could be dealt with in
accordance with the provisions of the
aforesaid Government Order. In order to
decide this question, further probe is

o ap omtment as
fAs stant/Clerk,

needed by the authority as indicated in the
earlier part of the judgment and for: that
purpose he is also required to.give |

opportunity of hearing to the petltloner as
well as Sri Pawan Kumar Uttam and Smt.
Sweta in the time framed to be indicated
hereinafter. In support of his’ contention
learned counsel for the ;pétltloner Sri
Ashok Khare has ‘“ehed “upon a decision
of the Apex Court endered in Surya Kant
Kadam  (Supra). The facts and
circumstances- \of ‘the instant case are
different and dlstmgulshable from the
facts of _the aforesaid case. In the
aforesaid case on the death of his father,
the\appellant was given a compassionate
Second  Division
even though he had
plied for the post of Sub-Inspector of
Excise and did possess the necessary
qualification  for the said post.
Respondents no.3 and 4 whose father also
died while in service were appointed
similarly as Second Division Assistant/
Clerk on 9.1.1978 and 19.12.1979
respectively. Those respondents no.3 and
4 while continuing as Second Division
Assistant/  Clerk  were later on
promoted/appointed as Sub-Inspector of
Excise on 3.10.1987 and 27.4.1988. The
appellant, who had been earlier appointed
on compassionate ground as Second
Division Assistant/Clerk and was entitled
to be considered for appointment as Sub-
Inspector of Excise was not considered
when respondents no.3 and 4 were
appointed as Sub-Inspector of Excise.
Therefore, in the aforesaid context the
Apex Court has held that the appellant of
the aforesaid case has been discriminated
in the matter of employment, but in the
case in hand from the materials available
on record there is nothing to establish at
this stage that the petitioner as well as Sri
Pawan Kumar Uttam and Smt. Sweta has
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simultaneously applied under Dying in
Harness Rules against class-1II post or
they have applied later on and vacancies
against class-IIl post were already
existing in the district. Therefore, it
cannot be said at all at this stage that the
petitioner  has  been  met  any
discriminatory treatment vis-a-vis to Sri
Pawan Kumar Uttam and Smt. Sweta
unless the aforesaid facts are probed by
the authority to be indicated herein after
in this judgment in the time framed to be
indicated in it.

17. Learned counsel for the
petitioner has also placed reliance upon
another decision of this Court rendered in
the case of Sudhakar Srivastava (Supra).
The aforesaid case is also distinguishabls
on the facts, as the aforesaid case relate;
to the case of compassionate appointment
on the post of Assistant Teacher in' LT
Grade in Govt. aided privately: managed
Secondary School, wherein y dxfff:rent
scheme of Dylng J

Harness  Rules " ( uhfierlymg in the

Government Order dated 4.9.2000 is

assistance to the petitioner.

18. Now the next question arises for
onsideration that which relief can be

- gfénted to the petitioner in this writ

)) petition. In this regard, as observed in the
>preceding part of the judgment, it is
pertinent to mention here that now a days
rampant corruption in the public life has
become a national malady. Therefore, I
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am of the considered view that the
Director of Basic Education, who is
chairman of the Board, have pow‘r nd
jurisdiction to superv1se
superintendence over the/ affalrs of
administration, may be dlrected to enquire
into the matter by summoning the record
from the office of District Basic
Education Ofﬁcer“‘Fatehpur in respect of
the application moved by the petitioner as
well as by Sri-Pawan Kumar Uttam and
Smt. Sweta and probe the existence of
vacancies agamst class-III post in the
district concerned and applications moved
against- such vacancies under Dying ;i

Hamess Rules in the district and the

& reglstratlon of such application from the

office of District Basic Education Officer,
atehpur and decide the controversy by
affording an opportunity of hearing to the

)" petitioner as well as Sri Pawan Kumar

Uttam and Smt. Sweta within a period of
three months . In case if it is found that on
the date of application of the petitioner,
there was any vacancy in class-III post in
the district, he may be offered
appointment against class-III post on the
principle of “first come first serve”. In
case the vacancies have occurred later on
after appointment of the petitioner against
class-1V post and he has made application
for appointment against class-III post and
has not moved another revised application
for appointment against class-IV post, his
claim is required to be considered for
appointment against class-III post on the
principle of “first come first serve” inspite
of the fact that he has been appointed
against class-IV post. If it is found that
any vacancy in class-III post was not
existing in the district concern at the time
of appointment of petitioner on class-IV
post and on account of possible delay in
occurrence of vacancy in class-III post, he
could not have waited for occurrence of
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such vacancy due to his pressing need of
employment having regard to financial
stringency and poverty of his family, he
eventuality alone his appointment on
class-IV post need not to be re-opened
and not otherwise. While probing of the
vacancies against class-III post in the
district, the Director of Basic Education is
required to state the manner of occurrence
of vacancies also as to how and when the
vacancies have occurred and as to
whether they have been occurred on
account of death/ retirement or otherwise
and the date of occurrence of vacancies is
required to be mentioned in the order. It is
made further clear that the appointment
on supernumerary post can only be made
on class-IV post and on the post of
Assistant Teacher in the primary schoo
run by the Board. There can be no clalm
for compassionate appointment

made clear that while deciding the
controversy, Director Basic Edueatioh is
expected to pass reasoned and speélkmg
order. ¢

19. Before«
judgment, I m
transparent policy

the
the
the Government in
respect of appointment under Dying in
Harness Rules « contained in the
Government Order dated 4.9.2000. To my
mind the ‘aforesaid transparent policy of
the Government cannot be properly and
i ’implemented on account of
: it ‘corruption in the public life and
er sort of favouritism, nepotism and so
~, many other factors, which determines the
N functioning of Government/public
) functionaries in day to day working unless
> some monitoring cell is constituted at
regional level and at head office level by
the Government whereunder the regional
Officer at regional level and the Chairman

o Governrnent

supernumerary post in class-IIL. It is ‘also

has submitted his revised application for
appointment on class-IV post in that

of the Board/ Director of Basic Education
at head office level ‘may be  held
responsible for proper ‘and - effective
implementation  of (‘the -~ aforesaid
Government Order. Therefore I direct
that within three months the Government
may take steps ‘:to constitute monitoring
cell at regional level and at head office
level to supervise and ensure proper and
effective . implementation  of  the
Government Order dated 4.9.2000 in
respect Of appomtment under Dying in
Harness Rules underlying in the aforesaid
Order. The Registrar
feral High Court is directed to
communicate the copy of this judgment to
the Secretary of Basic Education,

)" Government of Uttar Pradesh as well as

the Chief Secretary of Government of
Uttar Pradesh for its compliance and
necessary action.

20. The petitioner is directed to
move an application alongwith certified
copy of this judgment before the Director
of Basic Education Uttar Pradesh within
15 days from today who is directed to
pass appropriate order in the light of
observations and directions made in the
body of the judgment within three
months.

21. With the aforesaid observations
and directions this writ petition is
disposed of finally. The parties shall bear
their own costs. Petition disposed of.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 30.11.2004

BEFORE
THE HON’BLE V.C. MISRA, J.
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Civil Misc. Writ Petition No.40590 of 1997
Beche Lal ...Petitioner
Versus

Commissioner, Bareilly and others
...Opposite Parties

Counsel for the Petitioner:
Sri M.D. Misra

Counsel for the Opposite Parties:
Sri R.K. Awasthi
S.C.

U.P. Panchayat Raj Act, 1947-S.11-U.P.

Panchayat Raj Rules, 1947-Rr. 31, 32, 33
and 35-A-Cancellation of petitioner’s

licence by Commissioner for distribution
of Sugar and Kerosene on technical

ground-held, meeting of Gaon Sabha was_

contend in accordance with S. 11 of P.R

Acts, validity of which was duly endorsed-
by Khand Vikas Adhikari-petitioner was_ )
functioning-till appeal was dismissed by
technical

Commissioner merely on
ground-Commissioner failed to apply its
mined to question that licence” of
petitioner could not be canceHed merely
on ground that technical procedure laid
down in G.O. had not been ‘complied
with, though Gaon// Sabha passed
proposal as per Rr: ;31,32 33 and 35-A of
Rules read with S 11 of P.R. Act-

Held: Para 8 &9

I have looked into the record of the case
and find that the meeting of the Gaon
Sabha was convened in accordance with
the provisions of Section 11 of the
Panchayat Raj Act, the validity of which
‘was duly endorsed by the concerned
. Khand Vikas Adhikari and the petitioner
. 'who had been granted the licence by the
concerned authority was functioning till
was dismissed by the
“Commissioner merely on technical
vground without any  basis. The
Commissioner failed to apply its mind to
the question that the licence of the
petitioner could not be cancelled merely
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on the ground that the technical
procedure laid down in the Government
Order had not been complled with

proposal in accordance with
provisions of Rules 31,32,33 & 35-A of
the Rules read with Sectldn 11 of the
Act. v

In view of the above ald facts and
circumstances of © the’ case and
observations made hereinabove, the
impugned order . dated 8.4.1997
(annexure-4 to the writ petition) and the
order of , the Commissioner dated
5.11.1997 (annexure-7 to the writ
petition)'a're hereby quashed. The case is
remanded —back to the authority
concerned to proceed and dispose off the
same . ‘afresh in accordance with law

aqunder the terms and conditions laid
,,—\d\own in Uttar Pradesh Panchayat Raj
Act, 1947 and the rules and Government

Order dated 3.7.1990, preferably within
a period of two months from the date a
certified copy of this order is placed
before it.

(Delivered by Hon’ble V.C. Misra, J.)

1. Heard Shri M.D. Misra, learned
counsel for the petitioner, and Shri R.K.
Awasthi, learned standing counsel on
behalf of respondents no.l1 & 2. No one
has put in appearance on behalf of
respondent no.3 inspite of notice having
been served upon it.

2. This writ petition has been filed
challenging the order-dated 5.11.1997
(annexure-7 to the writ petition) passed by
the  respondent  no.l-Commissioner
Bareilly division, Bareilly in appeal
No.71 of 1997. The opposite party no.3
was granted a licence under the U.P.
Scheduled Commodities Dealers
(Licencing and Restriction of Hoarding)
Order, 1989 (hereinafter referred to as the
Control Order) for the purposes of
distribution of sugar and kerosene on fair
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price shop to the members of Gaon Sabha,
the allegation was made against
respondent no.3 for not distributing the
sugar and kerosene properly to the
residents of the Gaon Sabha and was
selling the scheduled commodities in
black market after charging excessive
price for the same. Looking into the
difficulties of the people due to the said
allegations, a meeting of the Gaon Sabha
was convened in accordance with the
provisions of Section 11 of the U.P.
Panchayat Raj Act, 1947. In the said
meeting dated 24.6.1995 a resolution was
passed that the extending licence of the
licensee Bhogarj may be cancelled and in
his place a licence may be granted to
Beche Lal-petitioner. The concerned
Khand Vikas Adhikari endorsed the saic
resolution and  recommended  the

granted a licence in favour of!/
petitioner. In pursuance of the aforesaid
recommendation the licence of thgraj—
respondent no.3 and Ram! Pal’ was
cancelled vide order dated. 778. 9 1995 and
granted licence to Bech .l

Murti. /

‘ ed, Bhograj and
Ram Pal filed a writ/petition before this
Court, which was “dismissed with the
observations that the petitioners could file
an appeal before the Commissioner and in
pursuance of the same, both the persons
filed Ap eal Nos.11 and 12 of 1995. The
Co ”rmssmner vide its Judgment and
ler dated 13.2.1997 allowed both the

<, appeals separately in part and remanded
. the case to the Sub Divisional Officer,

Bareilly, on the technical ground that the
»Sub Divisional Officer while cancelling
the licence of the opposite party no.3
failed to give any show cause notice to it.
On the remand of the case, the Sub

Divisional Officer, Bareilly vide its order
dated 8.4.1997 cancelled the licence of
the opposite party no.3 on the gro’j d\that
resolution dated 24.6.1995 seeking
cancellation of the licence/ of/opposne
party no.3 and grant of - licence to the
petitioner did not bear the sIgnature of the
Secretary and the Observer and violated
the provisions of the Government Order
No.F-3967/29 d“‘t d " 3.7.1990. The
petitioner filed an ‘appeal before the
Commissioner- and obtained an interim
stay order on 1/5.1997. In pursuance of
the stay granted by the Commissioner, the
petitioner . contlnued lifting the quota of
the: goods Ultimately, vide order-dated

&5 11 1997 the Commissioner dismissed
fthe;\appeal of the petitioner merely on the
_technical
Government Order.
cancellation of the licence of Bhograj and

ground contained in the

4. Being aggrieved, the petitioner
has filed the present writ petition on the
ground inter alia that the authorities had
failed to consider the method and
procedure for convening the meeting of
the Gaon Sabha as laid down under
Section 11 of the Act and Rules 31,32,33
& 35-A of the Rules, as alleged, the
Government Order cannot supercede the
statutory provision in the Act.

5. Learned counsel for the petitioner
has submitted that the impugned order
dated 5.11.1997 (annexure-7 to the writ
petition) has been passed on the basis of
Government Order No.F3967/29 dated
3.7.1990 wherein the Gaon Sabha has
been authorized to convene and open
meeting and seek the opinion of the
members of the village community and
thereafter on its basis proposed the name
of the incumbent. As per Clauses 5 & 5
(1) of the Government Order to ascertain
as to whether the meeting was held in
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open or not, the Gram Panchayat Adhikari
along with a high ranking officer as an
observer shall remain present in the
meeting, and it shall be the duty of the
observer to make available the so passed
proposal of the Gaon Sabha to the Sub
Divisional Officer. This procedure was
admittedly not followed.

6. Learned counsel for the petitioner
has submitted that in case the procedure
aforesaid as laid down in the Government
Order, is not complied with as such and
the proposal has been passed in
accordance with the provisions of Rules
31,32,33 and 35-A of the Panchayat Raj
Rules and Section 11 of the U.P.
Panchayat Raj Act, 1947, then under the
said circumstances the licence of the
petitioner could not be cancelled.

7. Learned
respondents  has

counsel for(

submitted <that

per Article 162 of the Constrtutrdn of
India and the same has rho‘t been
challenged. The Gove ment  Order
framed exercising < he poWers under
Article 162 read with Atticle 243-G of the
Constitution of Ind
public distribution system, Wthh finds
place at ser1al“no.28 in the 11™ Schedule.

. authority subordinate to it, under such
condition as it may deem fit to impose.

: Learned counsel for the respondents in

))rebuttal has stressed that the authorities
> below have failed to consider the fact that
the Government Order has been issued to
ensure the genuineness of the meeting and
the resolution passed and as such
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contemplates endorsement of the higher
authorities, in the present case. The block
development authority has”. lready
endorsed the meeting and recommended
the matter to the Sub D1V1$10naI Ofﬁcer

8. 1 have looked into he record of
the case and find that th \meetmg of the
Gaon Sabha was convened in accordance
with the provisions of Section 11 of the
Panchayat Raj-Act, the validity of which
was duly endorsed by the concerned
Khand Vlkas Adhikari and the petitioner
who had been granted the licence by the
concerned authorlty was functioning till
was dismissed by the

merely on technical
without any  basis. The

errrlsswner failed to apply its mind to

he question that the licence of the

" petitioner could not be cancelled merely

on the ground that the technical procedure
laid down in the Government Order had
not been complied with though the Gaon
Sabha had passed the proposal in
accordance with the provisions of Rules
31,32,33 & 35-A of the Rules read with
Section 11 of the Act.

9. In view of the above said facts
and circumstances of the case and
observations made hereinabove, the
impugned  order  dated 8.4.1997
(annexure-4 to the writ petition) and the
order of the Commissioner dated
5.11.1997 (annexure-7 to the writ
petition) are hereby quashed. The case is
remanded back to the authority concerned
to proceed and dispose off the same
afresh in accordance with law under the
terms and conditions laid down in Uttar
Pradesh Panchayat Raj Act, 1947 and the
rules and Government Order dated
3.7.1990, preferably within a period of
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two months from the date a certified copy
of this order is placed before it.

APPELLATE JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 17.12.2004

BEFORE
THE HON’BLE DR. B.S. CHAUHAN, J.

Special Appeal (D) NO. 248 of 2003

State of U.P. and others
Versus
...Respondent

...Appellant

Sunil Kumar

Counsel for the Appellants:
S.C.

Counsel for the Respondent:
Sri Vinod Sinha

Constitution of India
Selection of petition-under reserve quota
of S.T.-belonging to the cost of ‘Meena’
in State of Rajasthan-but not/in~Uttar
Pradesh-appointment < cancelled No
Cause notice requlrect-benef' t of
reservation-can not be clalmed

Held: Para 12 & 15

Thus, in view 'of the aforesaid
observations ° of the Hon'ble Supreme
Court, it has to be held that the
petitioneri‘-appellant cannot claim the
benefit (of reservation as a Scheduled
Tribe on the sole basis that Meena caste
had-been declared as a Scheduled Tribe
'f'in th‘e State of Rajasthan.

_*In wview of the law laid down by the

~ Supreme Court, no other conclusion is
.\ possible and, therefore, in our opinion,

" the order impugned in the writ petition

> cannot be quashed solely on the ground
that the principles of natural justice have
not been complied with.

Case law discussed:

)" hearing

Article - 226—”’

The Writ petition is allowed No
order as to costs. A
Petition-a lgwed.

JT 2000 (9) SC-502
AIR 1981 SC- 136
AIR 1970 SC-679
1990 (3) SCC-130
1994 (5) SCC-244
AIR 2000 SC 525
1.T. 1994 (4) SC-42:
2003 (1) UPLBEC-34

(Delivered byﬁaﬁime Dr. B.S. Chauhan, J.)

A1 Thls spec1a1 appeal has been filed
t\the judgment and order dated

07.10.2002 of a learned Judge, by which
/y;‘thekk petmon filed by the respondent has

en allowed only on the ground that he
had not been given an opportunity of
before cancelling his
appointment/training on the post of
Constable.

2. The facts and circumstances
giving rise to this case are that the
appellants issued an advertisement
advertising 5225 vacancies of Constables
in Civil Police. The petitioner-respondent
applied in pursuance of the same. His
candidature was considered and he was
selected. However, he was not sent for
training on the ground that he was not
eligible to be selected in the reserved
category of Scheduled Tribes for the
reason that he belonged to the Meena
community which is a Scheduled Tribe in
the State of Rajasthan but not in State of
Uttar Pradesh. Feeling aggrieved, he filed
the writ petition which has been allowed
by the learned Single Judge only on the
ground that no show cause notice was
given to him before cancelling his
candidature. Hence, this special appeal.
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3. Undoubtedly, in the instant case,
petitioner had not been given any notice
or opportunity of hearing before passing
the order  of  cancellation of
appointment/training. In S.L. Kapoor Vs.
Jagmohan & Ors., AIR 1981 SC 136, the
Hon'ble Supreme Court has observed that
where on admitted or undisputed facts,
only one conclusion is possible and under
the law only one penalty is permissible,
the Court may not issue the writ to
compel the observance of the principles of
natural justice as it would amount to
issuing a futile writ.

4. The Hon'ble Supreme Court in the
case of Aligarh Muslim University & Ors.
Vs. Mansoor Ali Khan etc., JT 2000 (9)
SC 502, also considered this aspect and

held that if no other conclusion was-
possible on admitted or indisputable facts,
then it was not necessary to quash'the~

order passed in violation of the« prmclples
of natural justice.

5. Similarly, in State\of 5.5P:'"\/s Om
Prakash Gupta, AIR 1970 SC 679, the
Hon'ble Supreme Court- has ‘observed that
the Courts have ‘to see ‘whether non-
observance of any of the principles
enshrined in statlftory rules or principles
of natural Justlce have resulted in
deflecting the course of justice. Thus, it
can be held that even if i in a given case

resulted in grave injustice or has
~ rejudlced the cause of the delinquent,
‘the ‘Court may decline to interfere.

6. The basic fact therefore which is

Vpetitioner—respondent was eligible to be
considered in the reserved category for
the post of Constable in Civil Police and
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whether the show cause notice was
requlred to be given. This is because in a
given case, like this, we have tog\ nside
whether it was possible for the respondent
to submit a reply that merely because his
caste was included as a Scheduled Tribe
in Rajasthan but not in the ’tate of Uttar
Pradesh, he could still cla 3 1
reservation in the State /Qf Uttar Pradesh.
In our view, it wa“ hlS/ issue which was
required to be examing

7. Shn Vmod Sinha, learned counsel
appearmg for the respondent submitted
that he is desirous that the issue may be

resolk d by this Court as it would not be

i ~é for the authority concerned to

:k‘dec ¢ the same. With the consent of the
learned counsel

for the parties, we
roceeded with the hearing of the case on

" merit only on that issue.

8. A Constitution Bench of the
Hon'ble Supreme Court in Marri Chandra
Shekhar Rao Vs. Dean, Seth G.S. Medical
College & Ors., (1990) 3 SCC 130,
considered the case of admission of
students in a Medical College in
Mabharastra on the basis of the Scheduled
Caste Certificate issued by the State of
Andhra Praesh. The Hon'ble Apex Court
rejected the contention observing that a
person in one State may be Scheduled
Caste/Scheduled Tribe but he may not be
entitled for the benefit in another State.
Similarly, in Action Committee on Issue
of Caste Certificate to Scheduled Castes
and Scheduled Tribes in the State of
Maharashtra & Anr. Vs. Union of India,
(1994) 5 SCC 244, the Hon'ble Supreme
Court examined the issue as to whether
the benefit and privilege to the Scheduled
Castes and Scheduled Tribes in State of
Maharashtra was also available to the
persons belonging to other States and the
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Court held that it is for the State
Government to choose whether to give the
benefit of reservation or not for the reason
that the State Government is competent
enough to restrict the benefit of
reservation to the persons belonging to the
reserved category provided they belong to
the said State and may not extend the
same to the candidates belonging to other
States for many reasons. The aforesaid
judgment clearly holds that a person
belonging to reserved category in State
"A" may not be able to claim the benefit
in State "B" unless State "B" also so
provides. Reservation depends on a large
number of considerations including the
social and financial status of a particular

community, which may be restricted to a

particular part of the State or even to .

particular part of a District and a person—
belonging to the same community in a
part of a District or a part of the State,”

may be denied the said rights in the other
parts. Therefore, whether the reservation
is to be provided or not, falbwﬁhm the
exclusive domain of the Stat ahcf no one
else has any right to so clal

9. In Union o India & Ors. Vs.
Dudh Nath Prasad, /IK 2000 SC 525, the
Hon'ble Supréme Court held that if a
candidate belonging to a particular
community has migrated at a very early
age to another State where his community
has been put under reserved category, he

‘may be entitled for the benefit of the
’ ition policy.

10.  Shri Vinod Sinha, learned
counsel for the appellant placed strong
- reliance upon a Division Bench judgment
~ of this Court rendered on 24th April, 2004
in Writ Petition No. 22271 of 2000, Sunil
Kumar Vs. Life Insurance Corporation &

‘;of ; UP Public Service Commission,
Allahabad V.

Ors., in support of his submissions that
the petltloner-appellant was entitled to the
benefit of a Schedule Tribe even hough
the Meena Community had been declared
a Schedule Tribe in the State of Rajasthan
and not in the State of Uttar Pradesh. A
perusal of the aforesaid D jision Bench
judgment indicates that it “had placed
reliance upon another ,\DIVISIOH Bench

Sanjay Kumar. S rh
Anr. (2000) 1 UPLBEC 729

Sanjay Kumar Singh,
2003) 7 SCC 657 and, therefore, it is not
open to the petitioner-appellant to take the
benefit of the decision given in the case of
Sunil Kumar (supra). The Hon'ble
Supreme Court in the said case considered
whether it was open to the respondents to
claim the benefit of reservation in public
service in the State of Uttar Pradesh as a
member of Scheduled Tribe though
"Naga" was not specified Scheduled Tribe
in the State of U.P. and observed as
follows:-

"It may be noted that the reservation
in favour of Scheduled Tribes to the extent
of 2% is provided for by the U.P. Public
Services (Reservation for Scheduled
Castes, Scheduled Tribes and other
Backward Classes) Act, 1994. There is no
particular definition of "Scheduled Tribe'
in the Act. However, the term "Scheduled
Tribe' can only be wunderstood in
accordance with the provisions of Article
342 read with the notifications issued
thereunder as interpreted by this
Court.........
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The contention of the appellants
should therefore be accepted and the
appellant cannot be treated as a
Scheduled Tribe candidate so as to
qualify himself to claim reservation
against the vacancy reserved for
Scheduled Tribe in public services in the
State of U.P. The view of the High Court
cannot be sustained as it goes counter to
the pronouncements of this Court. Hence
it is set aside and the appeals are allowed
without cost. However, in the peculiar
circumstances of the case, the ends of
Justice would be met if the appellants are
directed to consider the case of the
respondent in general category and if in
comparison with the general category
candidates selected, the respondent hae

secured higher marks/grading, he should
be offered appointment to an appropriate

post against one of
vacancies."

12. Thus, in view of the a oresaid
observations of the HQ 7ble Supreme
Court, it has to be held that the petitioner-
appellant cannot clal\m‘ he benefit of
reservation as a Scheduled Tribe on the
sole basis that Meena caste had been
declared as a Schéduled Tribe in the State

&7 "It must also be realized that the
anguage of clause (1) of both the Articles
>341 and 342 is quite plain  and
unambiguous. It clearly states that the
President may specify the castes or tribes,
as the case may be, in relation to each

> Commission & Ors.,
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State or Union Territory for the purposes
of the Constitution. It must also . be
realized that before specifying* th/
or tribes under either of the two rtzcles
the President is, in the case of, @ State,
obliged to consult Gover\ r‘of that State.
Therefore, when a class is spe&zf ed by the
President after consultmg the Governor
of State A, it is dlﬁic It to. understand how
that specificatio, ¢ "in relation to
that State' can be rédted as specification
in relation, io\any other State whose
Governor ihe President  has  not
consulted.” <

The aforesaid judgment was

C«fQHO’ ved by a Division Bench of this
ﬁrt in the case of Satpal Meena & Ors.

of U.P. Public Service
(2003) 1 UPLBEC
349, which related to Meena Caste and it
was sought to be contended, as in the
present case, that since the said caste was
considered as a Scheduled Tribe in
Rajasthan, it should also be considered as
a Scheduled Tribe in the State of U.P.
This plea was rejected by the Court.

State

15. In view of the law laid down by
the Supreme Court, no other conclusion is
possible and, therefore, in our opinion, the
order impugned in the writ petition cannot
be quashed solely on the ground that the
principles of natural justice have not been
complied with.

16. In view of the above, the special
appeal deserves to be allowed and the
order impugned is liable to be set aside.

17. The special appeal is, therefore,
allowed and the judgment and order dated
7th October, 2004 of the learned Judge of
this Court is set aside. However, as
directed by the Hon'ble Supreme Court in
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the case of Sanjay Kumar Singh (supra)
the appellants are directed to consider the
case of the respondent in General
Category and if in comparison with the
against one of the existing vacancies, if
any. The parties shall bear their own
costs.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 30.11.2004

BEFORE
THE HON’BLE VIKRAM NATH, J.

Writ Petition No. 8573 of 1984

Sri Kripa Shankar & another ...Petitioners

Versus

The Vth Addl. District Judge and others
...Respondents

Counsel for the Petitioner:
Sri V.K. Singh
Sri S.K. Singh
Sri M.N. Singh

Counsel for the Respondents
Sri R.K. Misra >

Sri Neeraj Agarwal

Sri Vipin Saxena
C.S.C.

%

UP Urban Bulldln s (Regulation of

Scope-Release application by landlord-
Allowed by Prescribed Authority-findings
affirmed in appeal- Writ by Tenant-
) ‘Release ‘application filed 28 years ago-
“T;No attempt made by tenant to find out

accommodation- Held no

o premises in findings of fact and do not

_call for any interference by Writ Court-
“No perversity or material illegality in
findings shown by petitioner-Writ
dismissed.

General category candidates selected, the
respondent ~ had secured ‘higher
marks/grading, he should be o fered
appointment to an appropriate . post
Held: Paras 8 & 10 o (T a®

The tenant has to establrs\ ‘:that he has
not been able to find ‘out another
accommodation. In the present case the
tenant has not been able to show that he
made efforts for. fmdmg out alternative
accomodation, bu has not been able to
find out any other accommodation for
living in future.)In any case the release
application was filed in the year 1976
and almost 28 years have passed. The
tenant has not been able to find out
another ‘alternative  accommodation.

ka,There can be no justification for the
te

nant for continuing in the premises in

"'7\d|spute The comparison of hardship

ikely to be suffered by the tenant loses

- its importance after a certain period and
/ specially after 28 years.

I have considered the rival submissions
made by the parties. The findings
recorded by the Prescribed Authority and
the Appellate Court are based upon the
material available on record. These are
findings of fact and do not call for any
interference by this Court. The petitioner
has not been able to show any perversity
or material illegality in the findings of
the Courts below. The petition has no
force and is, accordingly, dismissed.

Case law discussed:

1980 ARC 134

1980 ARC 140

1978 ARC 536

1978 ARC 355

(Delivered by Hon’ble Vikram Nath, J.)

1. This writ petition has been filed
by the tenant against the judgment and
orders dated 09.02.1984 and 07.11.1977
passed by the respondent nos. 1 and 2
respectively, whereby the application for
release of the accommodation in dispute,
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filed by the respondent landlord under
Section 21 (1)(a) of the U.P. Urban
Buildings (Regulation of Letting, Rent
and Eviction) Act, 1972 (in short the Act)
has been allowed and the appeal of the
tenant against the same has also been
dismissed.

2.  The dispute relates to house
situated in Mohalla Misrana, Katra, Kasba
Etah, District Etah. Sri Karori Lal
Varshney was the owner and landlord of
the said building and the petitioners were
tenants in the same. The landlord filed
application for release in the year 1976 on
the ground that he has got a big family
consisting of himself, his wife, four sons
and two daughters. Two sons were
married and the other four children were
also of marriageable age. They were al

living with him and were suffering g/r;eat\ — v

hardship due to paucity |
accommodation. The premises dn/ dlspute

own use and for the use of h1s‘£h11dfen It
was also alleged that the tenant has got his

tenant petitioners on the ground that the
landlord has ‘ﬁeyefail other buildings in
different localities and can easily shift
there, it we s further alleged that he could
have casily ‘made arrangements for living

the children in the other

;kk:o:datlon available with him.

Both the parties led evidence in
The Prescribed
Authority  vide  judgment dated
»07.11.1977 held that the need set up by
the landlord was bona fide and after
comparing the hardship likely to be faced
by the landlord and tenant held that the
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landlord would suffer greater hardship in
case the premises in dispute were: ~not
released. On these findings thefj ole
application was allowed. Against the said
Judgment the tenant filed an appeal under
Section 22 of the Act, Whlch ‘was also
dismissed by judgment ( dated 27.01.1979
and the finding recorded by the Prescribed
Authority were conﬁrmed Aggrieved by
the same the tenant filed writ petition
before this Court, which was registered as
CMWP No., 1329 of 1979, Kripa Shankar
vs. VIIth Addmonal District Judge. The
said wrlt petltlon was allowed by this
Court’?VIde judgment dated 12.02.1982
and;{the matter was remanded to the

o Appellate Court for reconsideration on the

question of comparative hardship between

the\tenant and the landlord. The relevant

art of the judgment of this Court
containing the direction is Dbeing
reproduced below:-

“Thus it is clear that the appellate
court did not proceed with the case in a
satisfactory manner and did not take into
consideration the guide-lines laid down in
Rule 16 of the Rules framed under U.P.
Act No. 13 of 1972 for residential
accommodation which was obligatory on
him and  without considering  the
comparative needs and the hardships to
be suffered by the parties in the light of
facts established and the guide lines
provided in the relevant Rules decided the
matter as such the order passed by the
appellate court affirming the order passed
by the Prescribed Authority deserves to be
quashed.”

4. Subsequently, the Appellate
Authority, after considering the material
on record in the light of the judgment of
this Court, again held that on the question
of comparative hardship the landlord will
face greater hardship if the application is
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rejected and, accordingly dismissed the
appeal vide judgment dated 09.02.1984.
Against the said judgment the present writ
petition has been filed.

5. I have heard Sri V.K. Singh,
learned counsel for the petitioners and Sri
R.K. Mishra, Advocate holding brief of
Sri Neeraj Agarwal, learned counsel
representing the respondents.

6. The contention raised by the
learned counsel for the petitioners is that
the landlord has other accommodation
available with him which can be occupied
by him for use of his family members and
the tenant will face greater hardship as he
has no alternative accommodation
available with him. Learned counsel fo

the petitioner has also relied upon the—
following four judgments of this Court -

support of his contention:-

1. 1980 Allahabad Rent Cases page
134, Sri Ramesh Ji Nigqm "’&(bihers
vs. The District Judge, Kar
others.

2. 1980 Allahabad Renl‘gCases page

\ ; Dass vs. The

District  Judge,

Allahabad. ('
3. 1978 Allahabad Rent Cases page
536, Smt Ram Kali Devi & others vs.
Sri Jagat Ram Arora & others.
4. 1978 Allahabad Rent Cases page
1,355 Than Singh vs. District Judge,
Ahgarh & others.

o judgements relied upon by the
N learned counsel for the petitioner do not
))help as they are distinguishable on facts.
> The judgements referred to and relied
upon by the petitioner deal with different
situations in each case. These judgements
are 25 years old and are based upon the

particular facts of each case. In the
present case, writ petition has - been
pending since last 20 years. There cannot
be any parity or comparison with cases
decided 25 years back. In’ any case
question of comparative assessment of the
likely hardship of the/ tenant and the
landlord has lost its lmp()rtance after 28

~other hand, learned
counsel for the: respondents has contended
that firstly, the landlord did not have any
other sultabIe accommodation available
where he 1s living. The accomodatlon

ty where the premises in dispute is

k:fsrtu te. 1t is in different locality. Further
the landlord cannot be compelled to live

n particular accommodation at the
dictates and instructions of the tenant.

8. The tenant has to establish that he
has not been able to find out another
accommodation. In the present case the
tenant has not been able to show that he
made efforts for finding out alternative
accomodation but has not been able to
find out any other accommodation for
living in future. In any case the release
application was filed in the year 1976 and
almost 28 years have passed. The tenant
has not been able to find out another
alternative accommodation. There can be
no justification for the tenant for
continuing in the premises in dispute. The
comparison of hardship likely to be
suffered by the tenant loses its importance
after a certain period and specially after
28 years.

9. It is further contended by the
learned counsel for the respondent that the
tenant is enjoying the premises at the
monthly rent of Rs. 1.44paise. There can
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be no greater injustice to the owner /
landlord that he is being deprived of
reasonable rent and also the use of his
property. It is because of this nominal rent
that the tenant still wants to continue to
occupy the premises in dispute and hold
on to it.

10. I have considered the rival
submissions made by the parties. The
findings recorded by the Prescribed
Authority and the Appellate Court are
based upon the material available on
record. These are findings of fact and do
not call for any interference by this Court.
The petitioner has not been able to show
any perversity or material illegality in the
findings of the Courts below. The petition
has no force and is,
dismissed.

11. Learned counsel for he >
petitioner has prayed for 6 months tlme 1o~

vacate the premises. Counsel - for
respondents has agreed for the- ‘same.
Subject to undertaking belng ﬁled by the
petitioner.

Petltlon dlsmlssed.
ORIGINAL J! RISDICTION
CIVIL SIDE
DATED: AI.LAHABAD 16.12.2004

BEFORE
THE HON’BLE V.C. MISRA, J.

Civil Mls k:;ert Petition No.12814 of 1999

) ‘Staié ~~of u.P.

..Petitioner

Versus
“PreS|d|ng Officer, Labour Court, Varanasi
...Respondents

) 'f'\ and another

_Counsel for the Petitioner:
~ Sri R.K. Awasthi
S.C.

Counsel for the Respondents:

accordingly, f"'ﬂretrenchment compensation was paid in
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Sri Devendra Pratap Singh
S.C.

Constitution of India, Article 226-Labour
Court award-validity challenged-flndmg
of facts regarded on the basis of record-
do not suffer any |IIegahty‘;perV|S|ty or
manifest error apparent on, the face of
record-can not be interfered under
Article 226 of the Constitution.

Held: Para 5 & €

The labour Court after hearing the
parties and looking into the record held
that the pefltloner-employer had since
accepted the fact that prior to the
terminatlon of the services of the

w,workman respondent no.2 no notice

whatsoever was sent nor any

compllance of the provisions of Section
6-N of the Industrial Disputes Act the

/)" termination of the services of the

workman-respondent no.2 was wrong,
bad and illegal.

The petitioner has not been able to
demonstrate before this Court that the
findings of fact recorded in the impugned
award suffers from any illegality,
perversity or any manifest error
apparent on the face of the record. More
so, the said findings of fact, arrived at by
the respondent on the basis of which the
impugned award has been passed, being
based on relevant material on record, is
not open to challenge before this Court
while exercising its special and extra
ordinary jurisdiction under Article 226 of
the Constitution of India.

(Delivered by Hon’ble V.C. Misra, J.)

Heard Sri R.K. Awasthi learned
standing counsel on behalf of the
petitioner and Sri D.P. Singh learned
counsel for the workman-respondent no.2.
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1. The present writ petition is
directed against the award passed by the
Presiding Officer, Labour Court dated
28.5.1997, which was published on notice
service, 1i.e., 1.9.1989 till date of
reinstatement. It was further directed that
other benefit for which the workman was
entitled from time to time shall also be
paid to him.

2. The facts of the case in brief are
that the workman-respondent no.2 had
been working with the petitioner since
1.7.1986. His services were terminated
with effect from 1.9.1989. An industrial
dispute was raised and Adjudication Case
No0.203/1992 was registered before the
labour
workman filed his

written statemen

stating therein that he has been working"
since 1.7.1986 till 31.8.1989 as a muyster

roll employee contmuously but w1th

any reason his services were teﬂnlnated

with effect from 1.9.1989 without-
any retrenchment allowance /hence the
termination order in utter fo}e(tlon of
Section 6-N of the U. Industrial
Disputes Act (herernafter referred to as
the Act). Learned counsel for the
petitioner has submitte | that juniors to
workman are Wofkmg/ln the department
and even some ~of them have been
regularized andvalso by making fresh
appointments, 'the employer is taking
he workman has been wrongly
) ‘of work while the duty

fzidlscharged by him was of a permanent
. nature hence, he should be reinstated.

" On behalf of the petitioner, a written
)) statement (annexure-3 to the writ petition)
>was also filed before respondentno.l,
denying the allegations made by the
workman. It has been averred that the
department of the petitioner is not an

Court-respondent no.l. The

board on 27.10.1997 by which the
workman was reinstated along ‘with
continuity in service with minim m\pay
scale from the date of termination of
Industry and no industrial dlspute arose
between  the petltlone “and  the
respondent-workman wasnot engaged
against any regular post but in fact he was
working as daily wage work charge
employee for spe fic’ work and after
completion of . w k\f his engagement has
come to an end automatically. The
petitioner- employer raised a preliminary
issue to the extent that it did not fall under
the: deﬁmtlon of Industry and therefore,
thec Act was not applicable. However,
eérmg the parties, the labour Court
eeded with the matter treating the

petitioner as an industry.

3. Documentary evidence was filed
on behalf of the parties and oral evidence
was led, the respondent no.l-workman
required the petitioner to file certain
documents such as the attendance register,
pay register, payment bills of work-charge
employee and other documents which
were admittedly not produced before the
Labour Court except for some of the
payment bills. Respondent no.2-workman
filed experience certificate which had
been challenged by the petitioner as
having forged signature, though in the
case P.W. Case 34/1991 filed by the
workman under the provisions of
Payment of Wages Act the concerned
Executive Engineer on behalf of the
petitioner had accepted that the workman-
respondent no.2 had worked till
31.8.1989, and the Chief Senior Assistant,
had confirmed the signature and admitted
the authenticity of the said experience
certificate.
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4. In this writ petition an interim
order dated 2.4.1999 has been passed by
this Court wherein the petitioner was
directed to comply with the provisions of
Section 17-B of the Industrial Disputes
Act which admittedly they have not
complied with. However, they have
deposited the same amount towards back
wages and have filed the Photostat copies
of the certificate regarding deposits made
before the labour Court.

5. The labour Court after hearing the
parties and looking into the record held
that the petitioner-employer had since
accepted the fact that prior to the
termination of the services of the
workman-respondent no.2 no notice
whatsoever ~ was  sent nor  any
retrenchment compensation was paid in

compliance of the provisions of Section 6--

N of the Industrial Dlsputes Act t
termination of the services: jof the

workman-respondent no.2 was\ Wmng,
bad and illegal.

6. I have looked 1nto h‘evrecord of
the case and find <that, after thorough
examination and critical scrutiny of the

pleadings and rele \VV,tV/ material and
evidence avalla’ble on record the
respondent no.l has passed a well
reasoned . award dated  25.5.1997

(annexure-1 to’the writ petition) on the
basis of the-findings of fact arrived at by
it. Th‘\ petitioner has not been able to
‘dem nstrate before this Court that the
ndings of fact recorded in the impugned
yyard suffers from any illegality,

: perversity or any manifest error apparent

on the face of the record. More so, the
~>said findings of fact, arrived at by the
respondent on the basis of which the
impugned award has been passed, being
based on relevant material on record, is
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not open to challenge before this Court
while exercising its special and -extra
ordinary jurisdiction under Artlcle 226 of
the Constitution of India.

7. Under the aboxfé said- facts and
circumstances of the case .1 do not find
that any illegality has been committed by
the respondent noil\ in passing the

impugned award- kdated 25.5.1997
(annexure-1 A he  writ  petition).
However, lookmg into the facts and

circumstances of the case and also since,
there is( ng) averment made by the
workmani‘;\ that he was not gainfully
empl* yed anywhere else nor there is any

& such finding to this effect that the

vorkman- -respondent no.2 was not

gainfully employed at any other place

during the period he was not permitted to
work he shall not be entitled to full back
wages. The impugned award-dated
25.5.1997 (annexure-1 to the writ
petition) is modified to the extent that
50% of the back wages shall be payable to
the workman-respondent no.2 from the
date of the termination till the date of the
passing of the award.

With the above said observations the
writ petition is dismissed. No order as to
costs.

Petition dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 05.11.2004

BEFORE
THE HON’BLE R.K. AGRAWAL, J.
THE HON’BLE K.N. OJHA, J.

Civil Misc. Writ Petition No. 851 of 1995

Sunil Kumar Jain ...Petitioner

Versus
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The Income Tax Officer Ward 3 (4),
Kanpur and others ...Respondents

Counsel for the Petitioner:
Sri R.S. Agrawal

Sri Shalabh Singh

Sri S. Chopra

Sri G. Krishna

Sri A.N. Mahajan

S.C.

Income Tax Act, 1961-Ss. 147 and 148-
Search and seizure- Notices under S. 148
to petitioners-Writ against-held,
according to claim made by petitioners
amount in question belonged to ‘s’ who
bequeathed same to them-Not
withstanding fact that said amount has
been assessed to tax in hands of ‘P’, he

belong to him and instead belonged to

‘S’-thus it is not clear as to in whose:
hands said amount is to be assessed-
Hence, L.T.0. was, held, justified in
taking proceedings under S. 147 (for

assessing amounts in questlon at hands
of petitioners according to clalms ‘made
by petitioners-Writ petltlon dls issed.

Held: Para 40

Applying the principle laid down in the
aforesaid cases to the facts of the
present case, we fmd,, that according to
the claim made by the petitioners the
amount in rquestlxon belonged to Smt.
Shyama DeVi;kW\ho had bequeathed the
same to them. Notwithstanding the fact
that the said amount has been assessed
to tax inii;the hands of Prem Chandra
Jain, he has taken a stand that the
‘amount-does not belong to him and
’l;lnstead belonged to Smt. Shyama Devi.
. Therefore, it is not clear as to in whose
_ hands the amount in question has to be
\ assessed. Thus, the Income Tax Officer
" was justified in taking proceedings under
> Section 147 of the Act for assessing the
aforesaid amounts at the hands of the
petitioners according to the claim made
by the petitioners.

Counsel for the Respondents
Sri Bharat Ji Agrawal
Sri Ashok Kumar

Case law discussed:
(1961) 43 ITR 287 (SC) <\(
(1976) 103 ITR 579 (P&H)
(1980) 122 ITR 105 (P&H)
(1992) 195 ITR 582 (Kant.)
(1986) 161 ITR 505 (SC)
(1994) 207 ITR 55 (Kant)
(1998) 234 ITR 249 (All)
(2001) 247 ITR 271 (SC)
(2000) 247 ITR 436 (All)
(2003) 259 ITR 19 (SC)
(2003)-264 TTR 472 (All)

. (2003) 264 ITR 566 (SC)

took stand that seized amount did not_ ,,,,—‘(2004) 266 ITR 553 (P&H)

(2004) 267 ITR 200 (Bom)
(1996) 222 ITR 831 (Guj)

- 187 CTR 462 (Uttaranchal)
/" 187 CRT 557 (Delhi)

(2004) 266 ITR 597 (All)
(1963) 47 ITR 472 (All)
(1969) 73 ITR 226 (All)
(1972) 84 ITR 616 (Delhi)
(1986) 158 ITR 174 (Delhi)
(1960) 38 ITR 301 (Cal)
(1968) 69 ITR 461 (All)
(1961) 41 ITR 191 SC
(1975) 98 ITR 486 (Pat)
(1965) 57 ITR 637 (SC)
(1981) 130 ITR 1 (SC)
(1967) 63 ITR 219 (SC)
(1967) 63 ITR 638 (SC)
(1970) 77 ITR 268 (SC)
(1968) 70 ITR 79 (SC)
(1976) 103 ITR 437 (SC)
(1974) 97 ITR 239 (SC)
(1973) 31 STC 293 (SC)
(1994) 3 SCC 2999
(1973) 88 ITR 439 (SC)
(1971) 82 ITR 147 (SC)
AIR 1954 SC 207

AIR 1955 SC 425

AIR 1957 SC 882

AIR 1958 SC 86

AIR 1966 SC 1089
(2003) 2 SCC 107
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(Delivered by Hon’ble R.K.Agrawal, J.)

1. Civil Misc. Writ Petition No. 851
of 1995 has been filed by Sunil Kumar
Jain whereas Civil Misc. Writ Petition
No. 852 of 1995 has been filed by Suresh
Chandra Jain, Hindu Undivided Family
seeking a writ, order or direction in the
nature of certiorari quashing separate
notice dated 31" March, 1995 issued
under Section 148 of the Income Tax Act,
1961 (hereinafter referred to as the Act)
by the Income Tax Officer, Ward 3(4),
Kanpur- respondent no.l1 for the
Assessment Year 1986-87 and other
consequential reliefs.

2. Briefly stated the facts giving rise

to the present petition are as follows:

3. According to the petitioner- 1n

Civil Misc. Writ Petition No. 851 of 19

he is carrying on business of Electrémé

goods on small scale basis under the ‘name
and style of Anu Electronics and ls‘belng
assessed to tax by the Income: tax Officer
ward 3(4), Kanpur- respondent no.l since
the Assessment Year 1981- 82. The grand
father of the petitioner late Darbari Lal
was the Karta of { indu Undivided
Family which ow/ned‘ certained moveable
and 1mm0veable properties in Jasrana
town, dlstrl Mainpuri (now in the
district of rozabad) After the death of

the Karta of the Hindu Und1V1ded Family.
< Suresh Chandra Jain, the Karta, has filed
o Writ Petition No. 852 of 1985. It is
AN alleged by the petitioners that on 6 June,
)1995 the Income Tax Department
> conducted a search at the residential and
business premises of one Sri Prem
Chandra Jain, Mohalla Baniyat, Jasrana,
district Mainpuri (now district
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Ferozabad). During the course of search
the Officers of the Income

Department  forcibly i
residential premises of Suresh
Jain without there being any/ warrant
under Section 132 (1) of the Act. It may
be mentioned here that ~the’ house of
Suresh Chandra Jain is: \d'acent to the
house of Prem Cha,ndrak\Jam The search
party broke open th 1ocks and entered the
premises. Smt. S yama Devi, the mother
of Suresh Chandra Jain had gone to
Kanpur for. treatment since  Suresh
Chandra Jaln was residing at Kanpur as
he was in service there. In the house there
was. steel safe belonging to Smt.

o Shya a Devi which was locked. The
;‘of:ﬁcers of the search party with the help
of gas cutter cut open the safe and took

way the sum of Rs. 2,19,000/- and
pawned articles valued at Rs. 10,506/-
kept therein on the ground that it
belonged to Prem Kumar Jain. In the
course of search Prem Chandra Jain gave
his statement stating therein that the cash
and pawned articles found from the safe
of Smt. Shyama Devi did not belong to
him, it either belong to Smt. Shyama Devi
or to her son and he had nothing to do
with the same. According to the
petitioners there have been a family
partition in the year 1937 between their
forefathers and of Prem Chandra Jain and
thereafter they are residing separately.
Vide letter dated 12" August, 1985, the
petitioners prayed for return of the
pawned articles. It may be mentioned here
that the petitioners claim that Smt.
Shyama Devi had executed a will and this
fact had been corroborated by the writer
and the witness. However, the Income
Tax Officer while passing the order under
Section 132(5) of the Act on 1* October,
1985 had held that the cash and pawned
articles belonged to Prem Chandra Jain
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and was his undisclosed income. An
objection against the said order had been
filed under Section 132(5) of the Act by
the petitioners.

4. The proceedings under Section
148 has been initiated against Prem
Chandra Jain under Section 147 of the
Act for the Assessment Year 1986-87 and
the cash amount of Rs. 2,19,000/- and the
pawned articles valued at Rs. 10,506/- has
been assessed as belonging to Prem
Chandra Jain. However, in the appeal
preferred by Prem Chandra Jain, the
Commissioner of Income Tax (Appeals)
vide order dated 5" December, 1994 had
set aside the assessment on the ground

that it was barred by limitation against

which the Department preferred an appea!

before the Tribunal. The Tribunal vide
order dated 27" February, 2004 _/bad\_

allowed the appeal filed by [ '
Department and remanded the< matter o
the Commissioner of Income “Tax
(Appeals) for deciding the appeal,afresh
in accordance with law.. Ther‘eéfter the
Income Tax Officer Ward 3'(4), Kanpur,
respondent no.1 had 'ssued notice under
Section 148 of the A forihe Assessment
Year 1986-87 to both - he petitioners. In
compliance to thenotice the petitioners
filed their return under protest and had
requested _that the reason for issuing
notice under Section 148 of the Act be
ed to them in writing. The
Incom“ Tax Officer Ward 3(4), Kanpur,

Tespor kkdent no.l had communicated the
.. common reasons which are as follows:

o “However, keeping in view the
)) contents made in the alleged 'Will' dated
> 2.6.85, wherein Smt. Shyama Devi had
bequethed the above assets to his grand
son Sri Sunil Kumar Jain, has not been
considered as genuine in the assessment

aniountmg to Rs.
710 506/~ has escaped assessment in the

order in the case of Sri Prem Chand Jain,
HUF. In the interest of revenue the
explamed cash and jewellel as

hands of Sri Sunil Kumar/ Jam/*m his
mdlvzdual capacity on pretectlve basis as

Year 1986-87. )
In view of the above facts it is found that
the source of acq aition of cash and
Jjewellery amount ,to Rs. 2,19,000/- and
Rs. 10,506/~ respectlvely have not been
satlsfactorzly explained either by Sri
Suresh Chand Jain HUF or Sri Sunil
Kumar Jain, therefore, I have reasons to
~that income chargeable to tax
2,19,000/- and Rs.

‘hands of Sri Suresh Chand Jain (HUF)
nd Sri Sunil Kumar Jain for the
Assessment Year 1986-87. Therefore, it is
a fit case for taking action u/s 147.”

The notices dated 31% March, 1995
are under challenge in both the writ
petitions.

5. We have heard Sri Shalabh Singh,
learned counsel assisted by Sri R.S.
Agrawal, learned counsel for the
petitioners and Sri A.N.Mahajan, learned
standing counsel for the respondent.

6. The learned counsel for the
petitioner submitted that the notices under
Section 148 of the Act are wholly illegal
and without jurisdiction as they have been
issued on a change of opinion and there
was no basis or justification nor any
material before the respondent no.l to
form a belief that the income had escaped
assessment to tax. He further submitted
that from the reasons recorded by the
respondent no.1 it is absolutely clear that
he had not come to a definite conclusion



46 INDIAN LAW REPORTS ALLAHABAD SERIES

that the income of the petitioner had
escaped assessment to tax and in whose
hands it has to be assessed and that too on
the protective basis and, therefore, the
entire proceedings are liable to be
quashed. In support of the aforesaid pleas

he had relied upon the following
decisions:
1. Lalji Haridas vs. Income Tax

Officer and another [(1961) 43 ITR
287 (SO)]

2. Jagmohan Mahajan and another
vs. Commissioner of Income Tax,
Punjab, and others [(1976) 103 ITR
579 (Punjab & Haryana)]

3. Smt. Sita Devi vs. Commissioner of
Income Tax, Patiala, and others

[(1980) 122 ITR 105(Punjab &
Haryana)]
4. Nenmal Shankarlal Parmer vs

Assistant Commissioner of Income ’
Tax, (Investigation) [(1992) 195 ITR:%

582 (Karnataka)
5. Commlsswner

of Incom

others [(199’4,); © 207 ITR 55
(Karnataka)]

7. Commlssmner of Income Tax, vs.
Smt. Durgawatl Singh [(1998) 234
I"[R 249 (Alld.)]

8. Comunidado of Chicalim vs.
Income Tax Officer and others

[(2001) 247 ITR 271 (SC)]

‘Foramer vs. Commissioner of

“ Income Tax, and others [(2001) 247

ITR 436 (Alld.)]

. GKN Driveshafts (India) Ltd. vs.

Income Tax Officer and others

[(2003) 259 ITR 19 (SO)]
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11. Smt. Kavita Agarwal and another
vs. Director of Income — Tax
(Investigation) and other: 2003)
264 ITR 472 (Alld.)] ‘

12. Commissioner of Income Tax, and
others vs. Foramer 7F~rance [(2003)
264 ITR 566 (SC)] . -

13. V.K. Packaging Industrles vs. Tax
Recovery Ofﬁcer and others [(2004)
266 ITR 283, (Alld.)]

14. Naresh Kumar Kohli VvS.
Commlssmner of Income Tax, and
others [(2004) 266 ITR 553 (P&H)]

15. Ajanta Pharma Ltd. vs. Assistant

«::Commtssmner of Income Tax and
) \*;others [(2004) 267 ITR 200(Bom.)]

. Banyan and Berry Vs.

‘ommissioner of Income Tax,

- [(1996) 222 ITR 831 (Guj)]

7. Oil and Natural Gas Corporation

Ltd. vs. Deputy Commissioner of

Income Tax and others [187 CTR

462 (Uttaranchal)]

18. AMS Jewellers vs. Commissioner of
Income Tax, and another [187 CRT
557 (Delhi)]

19. Dr. Anita Sahai vs. Director of
Income Tax (Investigation) (2004)
266 ITR 597 (Alld.)

7. The learned standing counsel,
however, submitted that even though the
Department has taken a stand that the
amount of Rs.2,19,000/- and the pawned
articles worth Rs.10,506/- belongs to
Prem Chandra Jain but as the petitioners
have claimed that the said amount belongs
to them, the respondent no.l was well
within his jurisdiction to form a belief that
the income has escaped assessment and
initiated proceedings under Section 147 of
the Act as it is always open to the Income
Tax Officer to assess the income in the
right hands notwithstanding the fact that
the same amount has been assessed in the
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hands of another person. He further
submitted that the petitioners have already
filed objection in response to the notice
under section 148 of the Act and had also
been supplied reason for reopening the
assessment and, therefore, they should
contest the matter before the authorities
and the writ petition is not maintainable.
In support of his aforesaid pleas he has
relied upon the following decisions:

1. Lalji Haridas vs. Income Tax
Officer and another [(1961) 43 ITR 287
(SO

2. S. Gyani Ram and Co. vs. Income
Tax Officer, A.Ward, Firozabad
[(1963) 47 ITR 472 (Alld.)]

3. Sidh Gopal Gajanand and others

vs. Income Tax Officer, Central Circle
(IIT), Kanpur and others [(1969) 73 ITR*‘

226 (Alld.)]

4. R. Dalmia vs. Union of India and~ -

others [(1972) 84 ITR 616 (Delhi)

5. Sohan Singh vs. Commlsswnar of

for the parties, we ﬁnd/that in the present
case the notice: under Section 148 of the
Act and the reasons which have been
recorded for initiating proceedings for
reassessment has been challenged on the
ground that from the material on record
the Income Tax Officer could not have
: ed any belief that any part of the
ncome has escaped assessment to tax

~_ which is the prerequisite condition for

assuming the jurisdiction of the Assessing
» Authority to initiate proceedings under
section 147/148 of the Act.

486, (Pat).

9. Under Section 147 of the Act the
proceedings for the assessment can. be
initiated only if the Assessing ofﬁcer has
reason to believe that any income
chargeable to tax has escaped assessment
for any assessment year. < ~The” questlon
whether the Assessmg Officer had
reasons to believe is not. a question of
limitation only but - iSO ‘a question of
jurisdiction, a v hing, which can
always be investigated by the Court in an
application ,under” Article 226 of the
Constltutlon as held in Daulatram
Rawatmal v, ITO (1960) 38 ITR 301
(Cal)y, Jamna Lal Kabra v. ITO, (1968)
69 ¢ ITR 461(All); Calcutta Discount

~ Co.Ltd. v. ITO, (1961) 41 ITR 191 (SC);

. Rajgharia v. ITO, (1975) 98 ITR

and Madhya Pradesh
“Industries Ltd. v. Income Tax Officer,
7 (1965) 57 ITR 637 (SC).

10. The words “has reason to
believe” are stronger than the words “is
satisfied”. The belief entertained by the
Assessing Officer must not be arbitrary or
irrational. It must be reasonable or, in
other words, it must be based on reasons
which are relevant and material as held by
the Apex Court in Ganga Saran & Sons
P. Ltd. v. ITO, (1981) 130 ITR 1 (SC).

11.  The expression “reason to
believe” in Section 147 does not mean
purely subjective satisfaction on the part
of the Assessing Officer. The belief must
be held in good faith; it cannot be merely
a pretence. It is open to the Court to
examine whether the reasons for the belief
have a rational connection or a relevant
bearing to the formation of the belief and
are not extraneous or irrelevant to the
purpose of the section. To this limited
extent, the action of the Assessing Officer
in starting proceedings under Section 147
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is open to challenge in a Court of law as
held in S. Narayanappa V.
Commissioner of Income Tax, (1967) 63
ITR 219(SC); Kantamani Venkata
Narayana & Sons v. Addl. ITO, (1967)
63 ITR 638 (SC); Madhya Pradesh
Industries Ltd. v. ITO, (1970) 77 ITR
268 (SC); Sowdagar Ahmed Khan v.
ITO, (1968) 70 ITR 79 (SC), ITO v.
Lakhmani Mewal Das, (1976) 103 ITR
437 (SC); ITO v. Nawab Mir Barkat Ali
Khan Bahadur, (1974) 97 ITR 239(SC);
CST v. Bhagwan Industries (P) Ltd.,
(1973) 31 STC 293(SC) and State of
Punjab v. Balbir Singh, (1994) 3 SCC
2999.

12. The formation of the required
opinion and belief by the Assessing -

Officer is a condition precedent. Withou
such formation, he will not ;
jurisdiction to initiate proceedings uﬁdé‘
Section 147. The fulfillment (of this
condition is not a mere formality | ‘ug it is
mandatory. The failure to/fulﬁl that
condition would vitiate| “the " entire
proceedings as held by the Apex Court in
the case of Johrilal v. CIT, (1973) 88
ITR 439 (SC) and" Nath Singh v.
AAC, (1971) 82 ITR>147 (SC). The
reasons for the formatlon of the belief
must have ratlonal connection with or
relevant bearing’ on the formation of
belief. Ratlonal connection postulates
- must be a direct nexus or live
ween the material coming to the
of the Assessing Officer and the
mation of his belief that there has been
+ escapement of income of the assessee
~_ from assessment in the particular year. It
is not any and every material, howsoever
»vague and indefinite or distant, remote
and farfetched, which would warrant the
formation of the belief relating to
escapement of income of the assessee

have
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from assessment as held by the Hon'ble
Supreme Court in the Case of LL.TQ v.
Lakhmani Mewal Das (1976) ., 103\ ITR
437. 1f there is no rational and intelligible
nexus between the reasons and the belief,
so that, on such reasons, no one- properly
instructed on facts ~and law could
reasonably entertain the belief, the
conclusion would b \\in@ﬁsoapable that the
Assessing officer could not have reason to
belief. In such a case, the notice issued
by him would be liable to be struck down
as invalid as. held in the case of Ganga
Saran & Sons P. Ltd v. ITO, (1981) 130

( 13. In the case of GKN Driveshafts
dia) Ltd. (supra) the Apex Court has

\k;\hel»d‘ as follows:

“When a notice under section 148 of
he Income-tax Act, 1961, is issued, the
proper course of action for the notice is to
file the return and, if he so desires, to seek
reasons for issuing the notices. The
Assessing Officer is bound to furnish
reasons within a reasonable time. On
receipt of reasons, the noticee is entitled
to file objections to issuance of notice and
the Assessing Officer is bound to dispose
of the same by passing a speaking order.

On receiving notices under section 148
the appellant filed the returns. The
appellant also received notices under
section 143(2) calling for further
information on certain points in
connection with the returns. Thereupon
the appellant filed writ petitions
challenging the notices. The High Court
dismissed the writ petitions holding that
the petitions were premature and the
appellant could raise its objections to the
notices by filing reply to the notices
before the Assessing Officer (see e.g.
[2002] 257 ITR 702). The appellant
preferred appeals and the Supreme Court
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dismissed the appeals, observing that
since the reasons for reopening of
assessments under section 148 had been
disclosed in respect of five assessment
years, the Assessing Officer had to
dispose of the objections, if filed, by
passing a speaking order before
proceeding with the assessments for those
years”

14. The Constitution Benches of the
Hon’ble Supreme Court, in K.S. Rashid
and Sons v. Income tax Investigation
Commission and others, A.I.LR. 1954 SC
207; Sangram Singh v. Election
Tribunal, Kotah and others, A.I.R. 1955
SC 425; Union of India v. T.R. Varma,

A.ILR. 1957 SC 882; State of U.P. and

others v. Mohammad Nooh, A I.R. 1958

SC 86 and M/s K.S. Venkataraman and -
Co. (P) Ltd. v. State of Madras, A,I;.R )

1966 SC 1089 has held that Article 226

the Constitution confers on all the ngh

Courts a very wide power in the rnatger of
issuing writs. However, the /remedy of
writ is an absolutely dlscretionary ‘remedy
and the High Court has always the
discretion to refuse to grant any writ if it
is satisfied that the grleved party can
have an adequat suitable relief
elsewhere. The Court, in extraordinary
circumstances, ,.may exercise the power if
it comes to t e conclusion that there has
been a,b‘r ch’ of principles of natural

e or procedure required for decision
| not be adopted.

5. In Harbans Lal Sahnia v.
o Indian Qil Corporation Ltd., (2003) 2
N S.C.C. 107, the Hon'ble Supreme Court
)) has held that the rule of exclusion of writ
> jurisdiction by availability of alternative
remedy is a rule of discretion and not one
of compulsion and the Court must
consider the pros and cons of the case and

then may interfere if it comes to the
conclusion that the petitioner ~seeks
enforcement of any of the fundamental
rights; where there is failure of prmc1ple
of natural justice or where the Qrders of
proceedings  are  wholly  without
jurisdiction or the vires of an Act is
challenged. \ /

16. As held by the Apex Court in the
case of Calcutta,\ Discount Co. and
Madhya Pradesh Industries Ltd.
(supra), thls Court under Article 226 is
entitled to go into the relevancy of the
reasons as. also to scrutinize as to whether
there /as ‘teasonable belief or not.

17 In the case of Comunidado of

‘Chicalim (supra) the Apex Court had

eld that when an assessee challenges a
notice to reopen an assessment under
Section 147 of the Act on the ground that
no reasons under Section 148 had been
recorded or disclosed, the Court must call
for and examine the reason, and, in fact,
ordinarily, the reasons are set out by the
respondents to the writ petitioner in their
counter.

18. In the case of Foramer (supra)
this Court has held that notice under
Section 147 should not be given on mere
change of opinion and if notice under
Section 148 was without jurisdiction the
petitioner should not be relegated to the
alternative remedy and the writ petition
was maintainable, which has been upheld
by the Apex Court in the civil appeal filed
by the Department reported in (2003) 264
ITR 566 (SC).

19. In the case of Ajanta Pharma
Ltd. (Supra) the Bombay High Court has
held that GKN Driveshafts (India) Ltd.
(supra) nowhere lays down that the party
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is totally debarred from approaching the
High Court under Article 226 of the
Constitution of India when the exercise of
power by the authority under Section 148
of the Act, ex facie appears to be without
jurisdiction. Undoubtedly, whether such
an exercise is with or without jurisdiction
will have to be revealed from the notice
and reasons on the face thereof. At the
same time, it is also well settled, and
Calcutta Discourt Co. Ltd. (supra) is
very clear on the point, that mere
availability of alternative relief can be no
bar for exercise of writ jurisdiction when
the authorities seek to assume jurisdiction
which they do not possess or act in totally
arbitrary manner. The decision in GKN

Driveshafts (India) Ltd. (supra) reminds

the assessee that when a notice unde:

Section 148 of the Act is issued the proper

course of action is to file a reply with hi
objections including those in relation

the obsence of jurisdiction. However, it

does not lay down that when; uch’ an
objection is in relation to the /abSenbe of
jurisdiction and the same s re\fealed ex
facie or apparent on the fac of a notice or
reasons in support ¢ ereof ,-the assessee
has compulsorily to- tic/an order from
the Assessing Officer in relation to the
absence of Jurlsdlétlon

Thi ourt in Civil Misc. Writ
Petition No 257 of 2004 (Indra Prastha
Chemlcals “Pvt. Ltd. and others vs.
Commissioner of Income Tax and

‘othe k)\demded on 16.8.2004 has repelled
.the similar arguments raised by the
department

21. Thus, it is well settled that the
> ‘reason to believe’ under Section 147

must be held in good faith and should
have a rational connection and relevant
bearing on the formation of the belief and
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should not be extraneous or irrelevant.
Further this Court in proceedings under
Article 226 of the Constitutioni, ndla
can scrutinize the reasons recorde
Assessing  Officer for 1n1t1atmg the
proceedings under Section147/148 of the
Act. The sufficiency( of the material
cannot be gone into - but relevancy
certainly be gone int .

Thus, the writ: petmon under Article
226 1s mamtamable

22. Gomg to the merits of the case,
we find that it is not in dispute that the
cash. amount of Rs. 2,19,000/- and the

pawned artlcles valued at Rs. 10,506/- has

claimed by the petitioners as

lk‘bel nging to them. Merely because it has
been taxed at the hands of Sri Prem

Chandra Jain will not preclude the Income

" Tax Officer from assessing the same at

the hands of the right person. From the
reason recorded for reopening of the
assessment which has been reproduced
above it will be seen that the basis for
initiating proceedings is the claim made
by the petitioners on the basis of the
alleged will executed by Smt. Shyama
Devi, thus it cannot be said that there was
no relevant material for taking
proceedings under Section 147 of the Act.

23. In the case of Jagmohan
Mahajan (supra) the Punjab and Haryana
High Court has held that search and
seizure cannot be conducted on the basis
of the blank search warrant sent and
issued by the Commissioner.

24. In the case of Smt. Sita Devi
(supra) the Punjab and Haryana High
Court has held that provisions of Section
131 (1)(b)(iii) of the Act envisages that
the search of the premises had to be a
valid and authorised search in that there
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must be a legal and valid search warrant
for searching the premises of the persons
who, on information, are believed to
reside therein or occupy the same and it is
not necessary that the person against
whom the warrant is issued should be in
exclusive possession of specified portions
and proceeding was, therefore, valid.

25. In the case of Tarsem Kumar
(supra) the Apex Court has held that on a
construction of Section 132 of the Act and
the context in which the words “search”,
“possession”, and “seizure” had been used
in the section and the rules, there could
not be any order in respect of goods or
money or papers which were in the
custody of  another
Department under legal authority.

26. In
Shankarlal Parmer  (supra) |
Karnataka High Court has held that Where
there was no reference at all /?'the
warrant of authorisation that an
article or thrng was in th pesSeSsron of
the petitioner in his 1nd1V1d*\ | capacity as
a  necessary —consequence,’ the mere
mention of residential premises did not
enable the Department to effect seizure
either of gold, jewellery or other articles
or documents belonging to the partner
from such mises and, therefore, the
order of assessment passed under Sectron

27. In the case of Southern Herbals
(supra) the Karnataka High Court

has held that it is not for the Court to

/examine the sufficiency of the material
> leading to the belief of the authority that
search shall have to be conducted: the
Court has to see that the belief was
reasonable, in the sense, it was formed on

Government

the case of Nenmal\

the basis of relevant  material
(information): the Court cannot substitute
its own opinion as to the reasen"‘bleness
of the belief. The Court has to examine to
see whether the belief is an’irrational or
blind belief, formed out offprejudlce or
the result of relying Qn wﬂd gossip or
baseless rumours, etc.

28. ~case of Naresh Kumar
Kohli (supra). the Punjab and Haryana
High Court, has held that sub-section (3)
of Section ' 132B of the Act clearly
indicates that the seized assets or proceeds
thereof hrch remain after the liabilities
referred to in Clause (i) of Sub-section (1)
‘been discharged, have to be

k‘fe with made over or paid to the

rsons from whose custody the assets

were seized.

29. In the case of A.M.S.Jewellers
(supra) the Delhi High Court had only
directed the settlement commission to
decide the application for return of
jewellery which is not the case here.

30. In the case of Dr. Mrs. Anita
Sahai (supra) this Court has held that
before taking any action under Section
132 of the Act the condition precedent is
information in the possession of the
Director of Income Tax which gives him
reason to believe that a person is in
possession of some article, jewellery,
bullion or money which represents wholly
or partly his income which was not
disclosed or would not be disclosed. If the
aforesaid condition is missing the
Commissioner or Director of
Investigation will have no jurisdiction to
issue the warrant of authorisation under
Section 132(1) of the Act. Search and
seizure cannot be a fishing expedition.
Before search is authorised the Director
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must on the relevant material have reason
to believe that the assessee has not or
would not disclose his income. The
reason to believe must exist and must be
taken into consideration bys the Director/
Commissioner at the time of issuing the
warrant of authorisation. If the reason to
believe comes into existence later, i.e.,
after issuance of the warrant of
authorisation, then the warrant of
authorisation and entire search and
seizure will be illegal even if the material
on the basis of which the Director formed
his opinion that there was reason to
believe existed prior to the issuance of
warrant of authorisation. In the case of
Smt. Kavita Agarwal (supra) this Court
has taken the similar view.

31. Even though in the writ petitior
a prayer for releasing the seized articles
has been made, it may be mentioned 't
the seizure was effected on 6™ June, 1985
and as the matter stands today it has Dbeen
held to be the belonging of Prem Chandra
Jain so long as it is not/( he}d ‘that the
seized articles belonged to th ctitioners,
it cannot be returned to th It is another
thing that after asse ‘nf of individual
case of Prem Chan ain is taken as
satisfied, selzed’ (money and pawned
articles, after ‘lts return to Prem Chandra
Jain, can be claimed by the petitioners
from the said Prem Chandra Jain. All the
aforesaid decisions cited by the learned
1 for the petitioner relate to search,
ity~of search and seizure, which is
in issue in the present writ petitions.

~»" 32. In the case of Lalji Haridas
(supra) the Apex Court has held that in
> cases where it appears to the Income Tax
authorities that certain income has been
received during the relevant year but it is
not clear who has received that income;
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and, prima facie, it appears that the
income may have been received by A or
by B or by both together, it would b Qp\én
to the Income Tax Authorities  to
determine the question who i 1s resp0n51ble
to pay tax by takmg{; -assessment
proceedings both agams\tAnz}nd B.

33. In the cas of S. Gyani Ram
and Co. (supra). thls\Court has held that
mere fact that a particular income has
been assessed in the hands of a particular
person as_his income will not prevent the
Income Tax ‘Officer from coming to the
concluswn on fresh materials that that
1ncome\ is the income of another person

o nd takmg proceedings under Section 34
‘ofkkthe ‘Act for reassessment against the

atter on the ground that this income had
escaped assessment in his assessment.

34. In the case of Sidh Gopal
Gajanand (supra) this Court has held that
the validity of notice under section 34 of
the Indian Income Tax Act, 1922 cannot
be impugned on the ground that the
assessment proceeding was already
pending in respect of the same income
against another entity and where it
appears that the income may have been
received either by A or by B or by both
together, it would be open to the Income
Tax authorities to determine the said
question by  taking appropriate
proceedings against both A and B.

35. In the case of R. Dalmia (supra)
the Delhi High Court has held that where
the items of escaped income in respect of
which the assessment is proposed is
specific but the question as to whether the
income, if earned, was earned by one
person singly or by him along with others
is a matter of inquiry, if the Income Tax
Officer has reason to believe that it could
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have been earned either by one person
singly or by him along with others there is
nothing to prevent him from initiating
proceedings against the concerned
assessees in both capacities. In such a
case where it appears to the Income Tax
Officer, that certain income had been
received during a particular year but it is
not clear who has received that income it
is open to the Income Tax Officer to start
proceedings against al the persons
individually or collectively to ascertain
the correct position. In the case of Sohan
Singh (supra) the Delhi High Court has
taken the similar view.

36. In the case of Smt. Durgawati
Singh (supra) this Court has held that it is
settled that when there is a doubt as t

which person amongst the two was liable
to be assessed, parallel proceedings may

be taken against both and alternat :
assessments may also be framed. It is: also
equally true that while a prcte&tlve
assessment is permissible, it is ndt open to
the Income Tax Appellafe Authormes

assessment  of :
successively in different hands. The tax
can only be levied and collected and
collected in the. halds of the person who
has reallyﬂea rmed the income and is liable
to pay ta thereon

In the case of Banyan and
Berr (supra) the Apex Court has held
that where there is doubt or ambiguity

- about the real entity in whose hands a
NN partlcular income is to be assessed, the

))assessing authority is entitled to have
vrecourse  to making a  protective
assessment in the case of one and a
regular assessment does not affect the
validity of the other assessment inasmuch

as if ultimately one of the entities is really
found to be liable to assessment, then- \the
assessment in the hands of ‘the
alone remains the effective asseSSIHent
and the other becomes 1nfructu0us The
levy is enforceable onl: “under one
assessment and not under bo

38. In the ca&eiof/ Oll and Natural
Gas Corporation Ltd. (Supra) the
Uttaranchal High Court has held that the
assessee havingf sclosed all facts about
borrowings ' and investments in public
sector undertaklngs and the fact that there
Was- | autious consideration of the
pomted facts at the time of assessment

o ould‘xnot be a ground for reopening of

\ssment by virtue of proviso to Section
7 of the Act.

39. In the case of V.K. Packaging
Industries (supra) this Court has
observed that before parting with the case
we would like to state that we cannot
appreciate this practice of the Income Tax
Department of  hurriedly  passing
assessment orders shortly before the
limitation period is about to expire and
justifying this practice by saying that
there was shortage of time and hence it
was impossible to verify the facts
properly, and hence the additions were
being made. It is common knowledge that
when the limitation for making as
assessment is about to expire (usually on
31* March) there is a sudden rush and
scramble to complete the assessments. If
this practice is countenanced the citizens
of the country will be put to great
harassment as exorbitant demands can be
made against them merely by saying that
there was shortage of time and hence
additions were being made for this reason
without verifying the facts correctly. It is
the duty of the Department to make a
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correct assessment and not to make an
excessive assessment merely on the
ground of shortage of time. No doubt the
Department has to assess and collect the
correct tax, but for this purpose it should
devise and set up a rational scheme in
accordance with law. It should certainly
not make assessment hurriedly merely by
saying that there is shortage of time (as
often happens), thus putting the citizens to
great harassment.

40. Applying the principle laid down
in the aforesaid cases to the facts of the
present case, we find that according to the
claim made by the petitioners the amount
in question belonged to Smt. Shyama

them. Notwithstanding the fact that the

said amount has been assessed to tax in

the hands of Prem Chandra Jain, he has:

taken a stand that the amount does/rio“tfff

belong to him and instead belQnged to
Smt. Shyama Devi. Therefore, it is’
clear as to in whose hands the' amount in
question has to be assessed.  Thus, the
s ju in
Section 147 of

si the aforesaid
amounts at the han‘d f the petitioners
according to thé (claim made by the
petitioners. "\ &

41. In>view of the foregoing
discussibns, ‘we do not find any merit in
both the writ petitions which are hereby
ff'dlsmlssed However, there shall be no
* order as to costs.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 05.11.2004

BEFORE
THE HON’BLE SHISHIR KUMAR, J.

[2005
Civil Misc. Writ petition No.21191 of 2004
Ganesh Narain Shukla

Versus
State of U.P. and others

Peﬁ 'o\ri:é‘r

Respondents

Counsel for the Petltlone\.,
Sri L.M. Singh

Counsel for the ‘espondents
S.C. ~

U.P. Officers of Subordinate Rank
(Punlshment and Appeal) Rules, 1991-
R.8-Petitioner appointed as Constable

i ,fngoIlce) -On complaint  that
oner was acting in collusion with
Crmllnal dlsmlssal order passed without

1 a(any enquiry or without affording any
Devi who had bequeathed the same to

)portunity of hearing to petitioner-Writ

‘against-In present case from perusal of

order of dismissal, it appears that

v disciplinary authority-respondent no. 2
" did not record any reasons that it is not

possible to hold an enquiry-since said
reason is lacking in order of dismissal
against petitioner, petitioner, held,
entitled to relief-Impugned order of
dismissal quashed.

Held: Para 7

In the present case, from the perusal of
the order of dismissal, it appears the
disciplinary authority respondent no.2
has not recorded any reason that it is not
possible to hold an enquiry. As the said
reason is lacking in the order of dismissal
against the petitioner, the petitioner is
entitled for relief.

(Delivered by Hon’ble Shishir Kumar, J.)

1. By means of the present writ
petition, the petitioner has challenged the
order dated 28.5.2004 passed by
respondent No.2 by which the services of
the petitioner have been dismissed. The
case of the petitioner is that he was
appointed as Constable (Civil Police) on
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3.12.1987 and since then he has been
working on the said post in the different
police station of District Kanpur Nagar.
There is no complaint whatsoever against
appears that some inimical person in the
locality made complaint against the
petitioner in which it has been alleged that
the petitioner is in acting in collusion with
one Dilip Chaurasia who is said to be a
criminal. The respondent no.2 without
any enquiry in the complaint made against
the petitioner, passed an order dismissing
the services of the petitioner without any
notice of show cause or after giving an
opportunity of hearing to the petitioner.
The petitioner has annexed the dismissal
order dated 28.5.2004 as Annexure 1 to

the writ petition. It has been submitted on
behalf of the petitioner that the order of -
dismissal dated 28.5.2004 is contrary to

law as the petitioner is a perman
employee in the police department and the
services of the petitioner cannot “be
dismissed without holding any. enqurry or
without any show cause and the &
be passed only after gwmg due
opportunity to the petltlone - It has also
been argued on behalf’ of “the petitioner
that it is well settled pr c1p1e of law that
an employee whe subjected to a
complaint should be given an opportunity
to show cause to «slibmit his explanation
for the purposes of the complaint. As
before passing the order of dismissal, no
opportunity “or hearing has been given,
thereft ore, the order of dismissal is bad in
fflaw ind is in clear violation of principle
atural justice. It has also been stated
rder of dismissal is absolutely vague

: and without any evidence in support

thereof.

2. Learned Standing Counsel was
granted time to file counter affidavit.
Counter and rejoinder affidavit have been

the petitioner and the petitioner’s conduct
was found satisfactory. The petitioner is
presently posted as constable” at“‘ poll(:e
station Gwaltoli District Kanpur Nagar. It
exchange and with the consent “of the
parties the writ pet1t10n 1s belng dlsposed
of finally. ’

3. After hearing ‘counsel for the
parties and after perusal of the record, it
appears before passing the order of
dismissal peﬂtloner has not been issued
any show cause notice. The case of the
pet1t10ner has ‘been controverted by way
of the ‘counter affidavit filed on behalf of

respondents. The only averment made

oin 'para 8 of the affidavit is that some

ity 'was made against the petitioner

_on the basis of the complaint and said

enquiry, report has been filed as
Annexure C.A.1 to the counter affidavit.
From the perusal of the counter affidavit,
it is clear that a show cause notice or
opportunity has not been given to the
petitioner. It has been stated on behalf of
the respondents that according to the
provisions of the U.P. Officers of
Subordinate Rank (Punishment and
Appeal), Rules, 1991, Rule 8 provides
that the services of the police personnel
can be dismissed without any enquiry.
Rule 8 is quoted below:-

8. Dismissal and removal — (1) No police
Officer shall be dismissed or removed
from service by an authority subordinate
to the appointing authority.

(2) No police officer shall be
dismissed, removed or reduced in rank
except after proper inquiry and
disciplinary proceedings as contemplated
by these rules:

Provided that this rule shall not
apply-
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(a) Where a person is dismissed or
removed or reduced in rank on the
ground of conduct which has led to his
conviction on a criminal charge; or

(b) Where the authority empowered to
dismiss or remove a person or to reduce
him in rank is satisfied that for some
reason to be recorded by that authority in
writing, it is not reasonably practicable to
hold such enquiry, or

(c) Where the Government is satisfied
that in the interest of the security of the
State it is not expedient to hold such

enquiry.

(3) All orders of dismissal and removal
of head Constables or Constables shall be

passed by the Superintendent of Police.
Cases in which the Superintendent of"

Police recommends dismissal or remova
of a Sub-Inspector or an Inspector sha
be forwarded to the Deputy InspeCt'
General concerned for orders. < (-
(4) (a) The punishment for mtentwﬂally
or negligently allowing a person;ir police
custody or judicial custody esbafne shall
be dismissal unless —the punlshzng
authority for reasons_to 'be recorded in
writing awards a lésser unishment.

(b) Every officer conv cted by the court
for an offence zn{/olvmg moral turpitude
shall be dismissed. unless the punishing
authority for reasons to be recorded in
writing considers it otherwise.

The petitioner has filed the

ffrejo ;;de affidavit and has stated the fact
* that there is no dispute to this effect that
¢+ there is a rule and under Rule 8 (2) Sub-
AN clause (C), the respondent No.2 has got
power to dismiss the services of the police
> employee but Clause 8 (4) (b) clearly
states that if such order is passed under
the aforesaid Rule, the punishing
authority has to record a reason in writing
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that the holding of such enquiry is not
possible in the security of the State.

5. T have considered the arg ﬁient of
the parties and perused the record as well
as Rule 8 of the Rules mentmned ‘above.

The aforesaid prov151on under the
Rules of 1991 is s1m11ar to the Article 311
of the Constltutmn‘ of India. Article 311
is being quoted b Wf-

311. Dlsmlssal removal or reduction in
rank of persons employed in civil
cap;\lcltles\under the Union or a State -

No person who is a member of a civil

:’;;‘se;'wce‘ of the Union or an all-India

ice or civil service of a State or holds
civil post under the Union or a State

“shall be dismissed or removed by an

authority subordinate to that by which he
was appointed.

(2) No such person as aforesaid shall
be dismissed or removed or reduced in
rank except after an inquiry in which he
has been informed of the charges against
him and given a reasonable opportunity
of being heard in respect of those
charges.

(Provided that where it is proposed
after such inquiry, to impose upon him
any such penalty, such penalty may be
imposed on the basis of the evidence
adduced during such inquiry and it shall
not be necessary to give such person any
opportunity of making representation on
the penalty proposed:

Provided further that this clause
shall not apply -)
(a) where a person is dismissed or
removed or reduced in rank on the
ground of conduct which has led to his
conviction on a criminal charge; or
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(b) where the authority empowered to
dismiss or remove a person or to reduce
him in rank is satisfied that for some
reason, to be recorded by that authority in
interest of the security of the State it is not
expedient to hold such inquiry.

(3) If, in respect of any such person as
aforesaid, a question arises whether it is
reasonably practicable to hold such
inquiry as is referred to in clause (2), the
decision thereon of the authority
empowered to dismiss or remove such
person or to reduce him in rank shall be
final.

6. From the perusal of Article 311
(2) (b), of the Constitution of India the

authority has been given power to dismiss

or remove a person or to reduce in rank i

he is satisfied that it is not reasonable and'
practicable to hold such enqulry but‘ )

reasons are to be recorded.

7. In the present case, from the
perusal of the order of dLsmissal it
appears  the dlsc1p11nary f;‘/
respondent no.2 has not recorded any
reason that it is not possible to hold an
enquiry. As the sai -rea: on is lacking in
the order of dismrssal against the
petitioner, the pétltwner is entitled for
relief. ‘

8. Inview of above, the order passed
by the “respbndent no.2 dated May 20,
2004 Annexure 1 is liable to be quashed.
dn the result the petition is allowed. The
order dated 20.05.2004 passed by
- respondent no.2 is quashed and the

- petitioner will be reinstated in service and

/will be paid his salary. It would however
>be open to the respondents to hold an
enquiry and pass the appropriate orders
according to law after giving an
opportunity of hearing to the petitioner.

Ph\uleshwar

writing, it is not reasonably pmcttcable to
hold such inquiry, or AN
(c) where the President or the’ Gox rnor
as the case may be, is satzsf ed tha‘ in the

No order as to costs.  1

THE HON’BLE D.P. SINGH, J.

s ;;,contempt Petition No. 1487 of
2001

...Applicant
Versus
Smt Maya Niranjan and another
...Opposite Party

Counsel for the Applicant:
Sri K.J. Khare
S.C.

Counsel for the Opposite Party:
Sri S.B. Singh

Sri R.P. Tripathi

Sri Ashutosh Tripathi

Sri C.B. Yadav, C.S.C.-II

Sri Sudhir Agrawal, A.G.A.

Contempt of Courts Act, 1971-S. 12-
Punishment under Order by Writ Court
for reinstatement and payment of
current salary and arrears of salary for
ten years treating petitioner's date of
birth as 13.7.1944-Deliberate
disobedience of order by DIOS-II for 4
years-Contempt petition by petitioner, a
permanent employee of aided School-
Held, examining conduct of contemnor
DIOS-II in leave no room for doubt that
she deliberately embased upon a course
to create hurdles in execution of order
with reprehensive defiance- Plea that
since order has been complied with now,
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Court should drop proceedings for
contempt-From proceedings it is
apparent that contemnor was the officer
who set cat among pigeons which
resulted in willful defiance and non
compliance of order for four and half
years, though it was to be complied
within two months-No explanation by
contemnor why at least currant salary
was not released or any effort was made
by her even though she held office
released on any effort was made by her
even though she held office for eight
months from date of order-Hence she
was held guilty of contempt-Sentence of
two months simple imprisonment and
fine of Rs.2000/- passed.

Held: Para 24

Examining the conduct of Smt. Maya ;
more than four years when it was to be

Niranjan from any angle leaves no room

of doubt that she consciously and:
deliberately embarked upon a course to.
create hurdles in the execution of'the],,f g
order with reprehensive defiance.’ Thﬁ'"

main thrust of the argument “has
remained that since the order has been
complied with now, the court 'should
drop the proceedings. -From the facts
examined hereinabove, and also in the
connected Contempt Petltlon No.522 of
2001 it is apparent. that Smt. Maya
Niranjan was the Offi who set the cat
among the pigeons- Wwhich resulted in
willful defiance énd non-compliance of
the order for kfok\u_r "and a half years,
though it was to be complied within two
months. Theré},is' no explanation by Smt.
Maya Niranjan why at least the current
salary.was not released or any effort in
that_direction was made by her even
ffthough 'she held the office for eight
<._months from the date of the order. In my

N “oplmon, on these facts there is no other

_ option for the court except to hold her
O\ guilty.

/ Case law discussed:

»2002 (47) ALR 378
2002 (48) ALR 121 (SC)

AIR 2004 SC (Ist Supp.) 942

(1995) 2 SCC 584

AIR 1995 SC 2320

[2005

AIR 1976 SC 1967
AIR 1984 SC 1374

(Delivered by Hon’ble D.P. Siﬁg . 1)

1. Heard Shri Krlshnaji Khare
counsel for the applicant: and Shri C.B.
Yadav, learned Chief Standlng Counsel-
II for the opposite party no 1.

the - first blush this case
appeared to be an exermse in futility and I
was about | to discharge the notices
because /the executor of the judgment,
Smt. Maya~ Niranjan, had already been
transferred from the post and the order

and judgment of the court had been

inphed by her successor, though after

gdfnplied within two months. It appeared

»”to be yet another case of stagnant

officialdom relying upon the procedural
delays, which mars the working of nearly
every department of the Government. But
the counsel for the applicant, a reasonable
man, begged couple of minutes,
otherwise, he said, he would be failing in
his duty to the courts and the society.
With some reluctance, I agreed.

3. He started with some brief facts
and took me to certain paragraphs of the
writ judgment and couple of paragraphs
of counter affidavit and its annexures.
And he stopped. I could not. We together
read the judgment, the petition and the
counter with its annexures. He was right.
Though it was agonizing reading, but it
brought forth the defiant and “care two
hoots” attitude of Smt. Maya Niranjan. A
sense of helplessness slowly crept in, but
soon gave way to the duty that I owe to
the institution and the society.
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Smt. Maya Niranjan is a veterant of
contempt matters. She has about 60
matters pending against her before this
court. It spans her entire career.

4. The applicant was appointed as a
Farrash, on a fixed salary, in a duly
recognized and aided Intermediate
College on 27.10.1959. He was given
permanent appointment as a peon with
effect from 1.8.1973. The date of birth of
the applicant was recorded in the Service
Book as 13.7.1944 and it remained
unchallenged for more than two decades.
However, he was restrained from
functioning as such by the College
Authorities with effect from 13.7.1994,

treating his date of birth as 13.7.1934.

Aggrieved, he represented his cause

before the District Inspector of Schools 11,
who, after due enquiry and opportunity to-

the Management, held by his order dat

29. 11 1994 after examining the/ schooi

therefore, the applicant - Was tQ Tetire in
July, 2004. Thls order was. neyer set a51de

the

2022 of 1995 agaﬁnst ‘Ehe aforesaid order
wherein an interim order, staying the

writ_petition, the opposite party no. 1

fadlrec_d 'the Associate District Inspector
“.of Schools, vide her order dated
~ 22.1.2000, to enquire into the correctness
AN of the date of birth of the applicant
))recorded in the Service Book. The
> Associate District Inspector of Schools,
without any opportunity to the applicant,
finalized the enquiry and submitted a
report dated 4.2.2000 to the opposite party

no.l1, holding that the date of birth of the
apphcant was 1934. The aforesaid enquiry
report was filed in the pending writ
petition through a supplementary affidavit
on 11.2.2000. A Learned SmgIe/Judge of
this court, after hearing ‘the parties and
after considering the enqmry report in
detail, rejected the enquiry report and
dismissed the writ petmqn vide order and
judgment dated ~21.22000 with the
following directio

“For the reasons given above, the
writ petttlon fazls and is accordingly
dismissed. “The applicant and opposite
pamy 10. 3 are dlrected to reinstate the

;éntzre arrears of salary within a period of
o months from the date a certified copy

5. In the writ petition the opposite
party no. 1, was impleaded as opposite
party no. 3 whilst the applicant was
impleaded as opposite party no. 4.

The certified copy of the judgment of
this court was served on Smt. Maya
Niranjan through a covering letter dated
28.3.2000 which was admittedly received
by her on 30.3.2000. The order of the
learned Single Judge was never
challenged by any of the Educational
Authorities, including Smt. Maya
Niranjan, before any competent court of
law. However, the Management filed a
Special Appeal no. 295 of 2000, but no
interim order was granted in the Special
Appeal, which was subsequently also
dismissed vide order dated 9.4.2000 by a
Division Bench of this court by a
reasoned order.
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6. The applicant filed a contempt
petition no. 522 of 2001 impleading the
immediate successor in office of Smit.
Maya Niranjan when his current salary
and so also the arrears were not paid
within time. Notices were issued on that
contempt petition on 26.2.2001 when a
counter affidavit was filed by Smt.
Shantwana Tiwari in that contempt
petition on 15.5.2001, whereafter the
applicant came to know that his salary has
not been paid in view of the fact that the
matter has been referred to the State
Government.

7. The present contempt petition,
was thereafter filed on 22.5.2001 and
notices were issued to Smt.
Niranjan on 23.5.2001. Subsequently.

vide order dated 31.1.2003, both the—

contempt petitions were connected.

8. The allegation in the present
contempt petition is that in - spit
service of the order of the leamed~j81ngle
Judge and the Division Bench, the order
of the courts were bemg\\ ﬁed by Smt.
Maya Niranjan and dnstead of complying
with the same she was: “questioning the
very correctness’ legality of the
judgment in her/ letter dated 9.5.2000
before the “Director of Education
(Secondary) vherein she had reiterated
the enqulry report submltted on her

‘“was once again repeated in her
tter stating  that
complying with the orders and judgments

- of this court would unnecessarily burden

) the State Exchequer with the salary of ten
vyears on forged date of birth of the
applicant.

Maya
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9. Upon being noticed, Smt. Maya
Niranjan filed her counter afﬁdavitial;ong
with a discharge ate
6.8.2001. In the counter afﬁdav1t she has
stated that she relinquished charge of the
Office of District Inspectot of Schools 11
on 3.10.2000 but she admitted that the
enquiry report was submltted on her
orders and had been con51dered by the
court in its Judgment” She has further
admitted that \sh ,ad written the letter
dated 9.5.2000 but she explains that it was
only to br‘mg the entire facts and
controversy in  the notice of the
government and had sought directions for
complymg with the order of this court.
as also admitted authoring the letter
126.9.2000 stating that it was only a

kremmder seeking direction for compliance

f the courts order and since no directions

“and instructions were received, she could

not make the payment before she
relinquished charge on 3.10.2000. In
paragraph 14 she admits that District
Inspector of Schools II alone is the
Competent Authority to pay salary to the
applicant in compliance of this courts
order.

After hearing the counsel for the
applicant and Smt. Maya Niranjan, this
court found a triable case against Smit.
Maya Niranjan, and as such, in the
presence of her counsel, framed the
following charge on 11.8.2004: -

“You, Smt. Maya Niranjan, the then
District Inspector of Schools II, show
cause why you should not be tried and
punished under Section 12 of the
Contempt of Courts Act for willful and
deliberate violation and defiance of the
order and judgment dated 21.2.2000 as
affirmed in the Special Appeal.”
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10. In pursuance of the said show
cause, Smt. Maya Niranjan has filed her
reply to the charges along with a
discharge application dated 18.8.2004. In
her reply she has reiterated the contents of
the earlier counter affidavit, the contents
of which have already been noted above.
Apart from it, she has stated that the letter
dated 9.5.2000 was only a paper
transaction between her and the Director
of Education and there was no intention
of deliberate disobedience and it was only
to seek permission for filing Special
Leave Petition and for the release of fund.
She has further stated that she was not
competent to release the current or arrears
of salary to the applicant and, therefore,

she had sought permission from the

appropriate Authority for the release of

fund. Further, she says that the
government finally granted sanction on. "
22.5.2001 for compliance of the courts”

order but as she had already ;\delmtted‘
office on 3.10.2000 she could no reiease
the salary and arrears. as -~

such the apphcanf Was disqualified to get
a governmem“job She has stated that as

>she was unable to take
approp iate decision without seeking prior
<iappr0va1 and sanction of the government.
. She has also stated that in view of
-, Government Orders dated 19.12.2000 and
AN 19.1.1984 and also a circular of the
)) Director of Education dated 21.4.1993 as
> the financial burden was much beyond her
powers, she had to refer it to the Director
of Education. After the arguments had
been heard and the court invited the

argurnents it

- f“umstances

counsel for the opposite party to address it
on the question of sentence, the matter
was got adjourned whereafter ‘Sri Su 1
Agarwal, learned Additional Advocate-
General raised an absolutely new
argument that the District J\Inspector of
Schools II was not competeﬁt to release
the salary as this power vested only with
District Inspector of Schools Finally, she
has stated that now the order of the writ
court has been phed and this court
should show- its ]ud101al grace and end the
matter. N

~Before 1 deal with the
appears appropriate to

amine the attending facts and

12.  Though the applicant was
appointed on a fixed salary as Farrash in
1959, he was given a regular appointment
as a Peon in 1973 when his Service Book
was prepared and the date of birth was
recorded therein as 13.7.1944. This date
of birth remained unchallenged for two
decades. However, the management,
while granting selection grade to the
applicant, changed the date of birth to 13™
July, 1934 and it held that the applicant
would retire on 31.7.1994. The applicant
represented his case before the District
Inspector of Schools II and also to the
Regional Deputy Director of Education,
who vide order dated 17.8.1994 directed
the District Inspector of Schools II to
enquire into the cause and take a decision.
The District Inspector of Schools II, after
giving opportunity to the Management
and after relying upon the Government
Order dated 2.5.1974 held that the date of
birth of the applicant was 13.7.1944 and
set aside the order of the Management and
asked it to continue the applicant in
service vide its order dated 29.11.1994.
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This order was challenged by the
Management in the writ petition, wherein
the aforesaid order and judgment was
passed. Before the learned Single Judge,
specific argument was raised that if the
date of birth of the applicant was taken to
be as 13.7.1944, he would have been only
15 years of age when appointed in 1959,
but the same was turned down by the
learned Single Judge. The specific
allegation with regard to mention of the
date of birth in the Manager’s Return of
1969-70 was also considered and rejected.
Report of the enquiry conducted during
pendency of the writ petition was also
considered and rejected. These are the
main facts which have to be considered
while considering the defence set up by
the opposite party.

It would also be necessary to note the
findings and strictures recorded by the
learned Judge while dlsm1ss1ng5the writ
petition. NN

Judgé while
eport and the

The learned writ
considering the Inquiry-
conduct of Smt. Maya iranjan during
pendency of the wri petition had recorded
the following mdlctlng strictures against

n_not-issuing any notice to the
petitioner and - the District Inspector of
as—the learned counsel for the
pondent is more anxious for early
'fdzsp ‘Sal of the writ petition. He is not
rested in any action against the
tioner or the District Inspector of

- Schools But I consider it necessary, after

closely examining the material, to record
> my strong disapproval of the crude and
undesirable manner in  which the
petitioner and the present District
Inspector of School/ Deputy Director of
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Education have attempted to over reach
this court.’ o~

Further, while considering,
holding of enquiry and/ reachmg a
different result, the court heldé— —

“The petitioner _or  the District
Inspector of Schools could not render the
proceedings mfru tuous by  this
impermissible method. To that extent the
learned counsel f \he respondent is fully
Justified in urgmg ‘that they deliberately
have attempted to interference with
course ofjusﬁce 7

< Furt] er it went on to hold:-
~“Im any case, it was most
tisfactory manner of attempting to

_nullify the effect of earlier order passed

by the District Inspector of Schools.”

13. On the basis of the reply filed by
Smt. Maya Niranjan, it is urged that since
Smt. Maya Niranjan did not have the
power to sanction the release of salary
and arrears of the applicant, she had no
other option but to refer it to the Director
of Education.

From a perusal of the two affidavits
filed by Smt. Maya Niranjan, it is
apparent that she has taken a conflicting
stand as to the authority which is
competent to pay the salary and arrears in
compliance of this court’s order. In the
counter affidavit filed along with the
discharge  application  6.8.2001, in
paragraph 14 Smt. Maya Niranjan has
stated as follows: -

“In this regard it is further relevant
to state that Smt. Santevna Tiwari (who
has now been promoted) has also handed
over the charge of office of District
Inspector of Schools II, Alld and at
present Smt. Ferhana Siddiqui is posted
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as District Inspector of Schools II, Alld
who alone is Competent Authority to pay
the salary and arrears to the applicant in
compliance of the orders of this Hon ble
court.”

14. In pursuance of this statement,
Smt. Maya Niranjan cannot be heard
saying that she did not have the Authority
or power to comply with the courts order.
In effect she says that when she was
holding the post of District Inspector of
Schools II, she was not competent, but
when Smt. Ferhana Siddiqui was holding
it, she was competent. It would be
worthwhile to examine the statute on this
point.

Payment of salary to Teachers an\d’
Employees
Intermediate Colleges is governed by U.P

High School and Intermediate Colleg

(Payment of Salaries of Teachei"sn‘;\énd
other Employees) Act, 1971 (hereinafter
referred to as the ‘Act’). Section “of the
Act has fixed the time within Wthh salary
of Teachers and Emplo es of aided
institutions has to be paid, and that too
without any deduction. Under Section 5
onsibility for payment
of salary to employees is laid upon the
Inspector. Theiliabfi'lity for payment of
salary, under section 10, is with the State
Government. The Government has framed
Rules, un er 16 of the Act namely U.P.
ngh School and Intermediate Colleges
fzi(Payment of Salaries of Teachers and
. other “Employees) Rules, 1993. Under
- Rule 6 the salary bill is to be submitted by
N the 20" of the month to the Inspector,
))which has to be verified by the Account
> Officer. The over all responsibility for
payment of salary has been placed upon
the Inspector under Rule 18 of the Rules.

of aided and recognized

15. Thus, under the Act and the
Rules the liability for payment of salary,

in Rule 8, lies with the Inspector. In my
opinion, this argument of ’the learned
counsel for opposite party ).
merit as under the Act and 1e Rules, she
was obliged to pay the eu rent and arrears
of salary. >

It has then been urged that without
the release — of ‘grant by the State
Government ‘or the Director, she could not
have released the arrears or the current

" The Institution was an aided

;I tltutlon as mentioned in Section 2 (b)
of the Act and the maintenance grant, as

mentioned in clause (¢) of Section 2 had

“already been approved for payment of

salary to the employees of the institution.
It is not denied that the Institution was
receiving maintenance grant from the
State. It is also not disputed that the
applicant was a permanent employee in
the Institution and prior to 13.7.1994 his
salary was being paid by the District
Inspector of Schools II from the grant
already released by the State Government.
It is nobody’s case that the grant from
which the salary of the applicant was
being paid was at any point of time
withdrawn by the State Government or
the Director. Thus, there was no occasion
for Smt. Maya Niranjan to have asked the
Director or the State Government for
release of grant.

17. The learned counsel has further
urged that in view of the Government
Orders, as already noted above, Smt.
Maya Niranjan could not have released
the salary without approval of the
Director and that is why she had to write
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letters to the Director seeking approval for
release of salary to the applicant.
Assuming the argument to be correct, let
us examine whether she sought approval
of the Director.

In the letter dated 9.5.2000 addressed
to the Director, there is no prayer for
release of grant or for seeking approval
for payment. In fact, in the said letter she
has stated that:-

“Special Appeal kharij ho jane se
Shri Puleshwar paricharak ko bina kaam
ke Dinak 1.8.1994 se Shasan/Vibhag ko
vetan dena padega jisese shaskiya dhan
ka durupyog hoga.”
and then she goes on to request as
follows: - ,
“Chunki Prakaran dus varsh tak farg

Jjanam tithi badha lane se sambandhit hai-

Jisese shasan par unaavashyak vyay bha
badhega! Aisi istithi mein prakaran,

sambandh main aavashyak nirnaya lekar

aavashyak karyawahi ke liye is
ko nirdesh dene ka kasht karein't
ke nirdesh ke anupalan mein aavashyak
karyawahi ki ja sake!”

Again she wrote’
26.9.2000 where she reiter
“Ukt ke sambandh mein aapko avgat
karaya ja chuka ‘hai ki prakaran dus
varsh tak fargl‘]anam tithi badhakar lene
shaskiya vyay bhar
mbandhzt hai”

letter dated

se unaavashyakff

badhne se

a awahi/nirdesh dene ki kripa karein,
S sambandh  mein
- agrattar karyawahi ke ja sake!”

> 18. It is apparent from a perusal of

the said two letters and the prayer quoted
hereinabove, that there is absolutely no
demand for release of grant or approval
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for release of salary of the applicant. It
could also not be, because, as noted
above, under the Act and the Rules the
entire responsibility for payment of
salary, including arrears, lay w1th Smt.
Maya Niranjan. In fact, b the said two
letters the applicant was goading the
Director to defy and Vlolate the order and
judgment of this court.” Even the two
government orders and the Circular, on
which she has str uOUSly placed reliance,
cannot be —a —valid defence. The
Government - rder dated 19" January,

1984relates to certain sanctions of 1982 to
1983.; Tts- perusal shows that it relates to
new.

alms made for the first time and
not relate to release of arrears or

;current salary in the facts of this case. The
Government order dated 19" December,

000 cannot be passed into service on the

" facts of this case, as the writ judgment in

this case was delivered on 21.2.2000 and
its directions were to be carried out within
two months. The circular dated 21.4.1993
basically relates to exparte orders,
however, it stipulates that where the order
has to be complied forthwith, the grant
may be sought after following the due
procedure of law. It is admitted to Smt.
Niranjan that the procedure is to get the
salary bills from the management and
after getting it verified from the Accounts
Officer, the superior Authority may be
approached for release of grant. But she
did not follow this procedure or in fact did
not make any effort to obtain the bills
from the management. Nevertheless, the
circular basically deals with those cases
where a new demand is raised for the first
time. In any view, none of the
Government orders or the circular can
over ride the powers of the statute. None
of the aforesaid three documents
prohibited Smt. Niranjan from exercising
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her powers under the Statute on the
directions of the court.

19. Assuming that she could not
release the arrears of salary, but there is
absolutely no reason given in her reply as
to why atleast the current salary was not
released within the time specified by the
court, in spite of the fact that the
management had reinstated the applicant
on 30.7.2000 and the bills for the current
salary was served in her office by the
Principal through letters dated 26.8.2000
and 30.9.2000. These averments in the
counter affidavit of the Principal has not
been denied. A faint submission has been
made that there was no direction of the

writ court for payment of current salary. It

is preposterous. There was clear direction

for reinstatement, which was done by the
management. Does it mean that he was to-

work without salary? The Apex Court
Lakshman Prasad Agarwal V

has to be paid by the monthrelven if there
was no such d1rect1

Therefore, tlﬁ argument of learned
counsel for the. apphcant is also without
any basis. >

20. is also alleged that she has
sought perm1ss10n to file the Special
Leave Petition but that is only an
C.averment and is not supported by any
- documents at all on the record. During
; the court had specifically
)) asked her counsel Sri Yadav, who after
> consulting Smt. Maya Niranjan, admitted
that she never sought permission to file
Special Leave Petition.

21. From the aforesaid fact, it would
be clear that Smt. Maya Niranjan was
holding the charge of District Insp\ ctor of
Schools I, when the hearing “in " the
aforesaid writ petition was going’ ‘on and
she was the authorlty\i ‘who " directed

to the date of birth of the apphcant In the

5 she has reiterated that
in case the date, ,of 1rth of the applicant
was taken to 71944, his initial
appointment - would ‘have been illegal as
the apphcant would only have been 15
years old. ‘This very argument was
conmdered by the learned Single Judge
but\waskre]ected holding that the applicant
as gwén a fresh regular appointment as
“on in 1973 and which had remained
unchallenged for about two decades and
here was nothing on record to establish
that the applicant was instrumental in
alleged altering of his date of birth. The
learned Judge found that in the Manager’s
Return in 1970-71 and onwards his date
of birth has remained unchanged as 1944.
The learned Judge has also taken into
account the School leaving certificate
which matched the date of birth as entered
in the Service Book. However, in spite of
these findings, Smt. Maya Niranjan is
adamant in questioning the correctness of
the judgment without challenging the
same. As already noted above, she never
approached the Director or the State
Government for filing a Special Leave
Petition against the judgment. She is also
adamant in stating that date of birth which
has been upheld by this court was forged,
even though the finding is categorically
otherwise.

22. The Apex Court in Lakshman
Prasad Agarwal (supra) has propounded
that while considering the question of
disobedience or otherwise of an order not
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only the letter of the order but also its
sprit has to be considered by the court.

Further, in Anil Ratan Sarkar and
others v. Hirakh Ghosh 2002 (48) A.L.R.
121, the Apex Court while dealing with a
case where there was a clear direction, it
held :

“The Contempt of Courts Act, 1971
has been introduced in the Statute Book
for the purpose of securing the feeling of
confidence of the people in general and
for due and proper administration of
justice in the country......... ?

1t has further observed :
“evieee....The  Government is not a
machinery for oppression and ours being
a welfare State as a matter of fact be

opposed thereto. It is the peoples welfare
that the State is primarily concerned with

and avoidance of compliance wzth c
specific order of the court cannot. “be
termed to be a proper working Jo a-State
body in terms of the wishes and aspzfdtlon
of founding Father of our Cor tmftlon ”

23. The Apex: Court in the case of
Bank of Baroda v. Sadruddin Hasan Daya
ALR. 2004 S.C. (First Supplementary)
942, while consfdem{g the nature and
power of contempt has held to the

- < In the same case the court went on to
))hold that :
> “One who played fraud on the court,

he obstructs the course of justice and
brings the judicial institution into
disrepute.”

[2005

In this very judgment, the Apex
Court has reiterated the ratio laid down by
it in re: Vinay Chandra Mlshra (1995) 2
S.C.C.584,hasheld: [ .©

“At the same time, the court should
act with seriousness and \se\//erlty where
justice is Jeopardizedﬁ by a grossly
contemptuous act.of “a party. If the
judiciary is to. \rform its duties and

functions effectlvely and true to the sprit
with which they are sacredly entrusted,
the dlgnlty and authority of the courts
have to- be respected and protected at all

_WIth it will disappear the rule of

9

In the midst of the hearing, which
has taken place over several dates, the
learned  Additional ~Advocate-General
appeared and sought time to argue, even
though the arguments had nearly finished,
in all fairness he was also given an
opportunity. He has raised a new
argument that the District Inspector of
Schools II, did not have any financial
powers and thus Smt. Maya Niranjan
could not have complied with the order
even with regard to current salary bills of
August and September, 2000, inasmuch
as, she had relinquished charge of the post
of District Inspector of Schools II in
August itself and only exercised
administrative powers. It has also
submitted by him that the Principal of the
Institution had mischievously submitted
the salary bills to her, though normally the
salary bill has to go to the District
Inspector of Schools, Allahabad and has
relied upon a letter dated 30™ October,
1998. To a pointed question as to by
which Government Order the post of
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District Inspector of Schools II was
created he could not point to any
document on record. As has been noted
earlier the case of Smt. Maya Niranjan
throughout was that the District Inspector
of Schools II, was the competent authority
to release the salary and now she has
sworn another affidavit denying that.
Learned counsel for the Principal has
urged that the direction of the learned
Single Judge and the Division Bench was
to the District Inspector of Schools II,
Allahabad and thus she had no other
option but to send the salary bill to her.
He has further submitted that during the
pendency of this case Smt. Maya Niranjan
has got her payment of salary stopped to
pressurize her further. It is not denied by
the learned Additional Advocate-Genera
that the salary of the Principal of the
institution has been stopped. Either of the
two affidavits are false and in thatﬁ‘(/;a :
this court would pass anotherorder. for
sending the matter to the concqmed
competent court for trying her/for ﬁhng a
false affidavit to her knqwledge In my
opinion, the stand taken by the learned
Additional  Advocate- General is not
supported by any doci lentary evidence
on the record. Even assuming that she
had only admlnlstfatlve powers, even then
as there was drrectlon of the writ court she
should have taken prompt action when the
bills were presented to her and in that case
as 1o necessity for her to have
> .the’ two letters mentioned above.
. there is no escape from the
onclusion that Smt. Maya Niranjan with
lafide attitude and defiance was

- éféating hurdles in the compliance of the

writ order.

24. Examining the conduct of Smt.
Maya Niranjan from any angle leaves no
room of doubt that she consciously and

deliberately embarked upon a course to
create hurdles in the execution of the
order with reprehensive defiance. The
main thrust of the argument has femalned
that since the order has been )comphed
with now, the court should drop the
proceedings. From the/ facts examined
hereinabove, and also in the connected
Contempt Petition 1 .522 of 2001 it is
apparent that Smt. Maya Niranjan was the
Officer who set the cat among the pigeons
which resulted in” willful defiance and
non- comphance of the order for four and
a half years though it was to be complied
intwo There is no
explanatlon by Smt. Maya Niranjan why

 at least the current salary was not released

ny effort in that direction was made

by her even though she held the office for

2ight months from the date of the order.
In my opinion, on these facts there is no
other option for the court except to hold
her guilty.

25. Learned counsel for the
applicant has urged that Smt. Maya
Niranjan is a habitual offender and in
several cases she has taken a defiant stand
and large number of contempt petitions
are pending against her. The court
requested the counsel for Mrs. Maya
Niranjan to file affidavit stating that she
remembers about four contempt petitions
which are pending, the details of which
have been given in the affidavit. The court
sent for those files and examined two of
them. She has further said that she has
sent letters to various officers to enquire
about the details of others.

26. However, on the insistence of
the counsel for the applicant, the court
requested the Registry to supply
information as to how many contempt
petitions are pending against Smt. Maya
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Niranjan. The Registry has submitted a
list of at least 67 Contempt petitions
which are pending against Smt. Maya
Niranjan. Just to refresh her memory, it
was shown to her. It spans her career.

27. During the course of hearing,
when confronted with the number of
contempt case filed against Smt. Niranjan,
Sri Yadav explained to the court that
throughout her career of 14 years, except
for a couple of months she has remained
posted at Allahabad in one or the other
capacity, and since there is easy access for
the teachers and employees of recognized
institutions to the Allahabad High Court,
the number of contempt cases are high.

This would be casting aspersion on the

Judges of this Court. Do Judges of this

Court issue notices on contempt petition

without application of mind or for mer

asking ? I am sure, Sri Yadav of hisﬁbw,f/

could not have said it, but ‘was only
offering the explanation glven y;\/Smt
Niranjan.

28. There is yet anoth r-facet which
is noticeable. She has remamed glued to
Allahabad for the 14 years i.e. her entire
career except for couple ‘of months. She
is quite regularly” holdmg two posts at a
time. From the writ proceedings it is clear
yosted as District Inspector
yols and also holding charge of
Deputy Dlrector Region. Again as Deputy
Dlrector of the Region she is holding the

<icharge ‘of Joint Director (Finance). She
. has to’ have some magic in her, to have
weathered not only the change in so many

- governments but to be landing with two

‘jﬁ pies in both hands, whoever rules at

> Lucknow.

These facts, though are staring at the
court, but to draw any conclusions, may

“apology is neither genuine,

[2005

be presumptive, so better lay them where
they are.

29. An apology has been glveﬁ; by
Smt. Maya Niranjan but the ~same is
conditional and does not appear to be
genuine. A apology should be an act of
real contrition or repenta €. "The apology
lacks both. The Apex Court in (Dr.) K.L.
Saha v. Harishaiker (A.LR. 1995 S.C.
2320) has held that ‘there is no rule that
the court is~ bound to accept even an
uncondmonal apology It has further went
on to hold in KA. Mohammad v.
Parsanand “(A.LR. 1976 S.C. 454) and
hettrapal v. High Court (AIR.
. 1967) that the right to punish is

-not ‘ost by acceptance of apology.

On all these facts, in my opinion, the
nor any
repentance is shown. She has been in
contempt in several other cases, spanning
her entire career which reflects at her
attitude towards court orders. The apology
cannot be accepted.

30. It is settled law that fine is the
rule and sentence is only in rare cases.
The fact that even though Smt. Maya
Niranjan was fresh from the indicting
strictures passed against her by the writ
court with regard to her conduct during
hearing of the writ petition, has had no
effect on her and she reiterates before the
Director and the State Government that
the enquiry ordered by her shows that the
date of birth was incorrectly recorded and
she spurs them into defying the order. In
Jaikwal v. State of U.P. (A.LLR. 1984 S.C.
1374). Justice Thakkar very aptly
observed:

“We are sorry to say, we cannot
subscribe to the ‘slap-say-sorry and
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forget’; school of thought in the
administration of contempt jurisdiction.”

31. Considering her conduct and
also taking into account that her career
spanning more than a decade is marred
the flame may engulf the entire lot. In my
opinion, the court would be failing in its
duty by merely imposing fine and if no
deterrent punishment is awarded the very
faith of the people in efficacy of the
courts order would be shaken and it
would send down a wrong message that
defiance, even after stricture, costs only
apology or fine. The court is conscious
that Smt. Maya Niranjan is a young
officer having put in only about more than

a decade of service but her conduct is

such that brooks no apathy as the publi

interest in due administration of justice"
and upholding the dignity of the courts, is-
more sacred than the career of an;v

individual.

32. For the
hereinabove,  Smt. /
opposite party no.1 is hereb\ sentenced to
two months mmplelrnpnsonfnent and a
fine of Rs.2000/- payable within four
weeks from today; to th TReglstrar General
of this court. In cdse Qf default, she would
further undergo one month’s
imprisonment.

Sﬁm‘t.k;Maya Niranjan, who is present
in court should be taken in custody by the
< urtOfﬁcer of this court and sent to Jail
rough the Chief Judicial Magistrate,

~ Allahabad forthwith to serve out the
~._sentence.

> With regard to filing of false
affidavit, the court would pass a separate
order. Application Allowed.

with more than sixty contempt cases and
considering the fact that the State is the
largest litigant and if in such® fc"ses ‘the
recalcitrant officers are handled w \h‘ kid
gloves it would act as spark to tmder and

Let a copy of this orderbe sent to the
Chief Secretary, Government of Uttar
Pradesh, Se “etary,’ﬁ Education
(Secondary), U.P., Lucknow with the
hope that they would administratively
deal with Srnt Maya Niranjan.

ORIGINAL JURISDICTION
~CRIMINAL SIDE
ATED ALLAHABAD 20.12.2004.

A BEFORE
THE HON'BLE RAVINDRA SINGH, J.

Criminal Misc. Writ Petition No. 6160 of 2002

Neeraj Tyagi ...Petitioner
Versus

State of U.P. and another ...Respondents

Counsel for the Petitioner:
Sri Santosh Tripathi

Sri Dharmendra Pratap Singh
Sri sanjay Goswamy

Counsel for the Respondents:
Sri Ashok Nath Tripathi

Sri B.K. Tripathi

Sri N.K. Sharma

A.G.A.

S.C.

Code of Criminal Procedure-Section 482
—Protest Petition—final report in offence
under section 498-A, 323 I1.P.C. 34 Dowry
Prohibition Act submitted- On Protest
application without holding any Re-
investigation simply on the basis of
protest application as well as on final
report —held—- illegal without
reinvestigation on without treating the
protest application as complaint
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impugned order passed by the Court,
below can not sustain.

Held: Para 5

It also appears that the learned Chief
Judicial Magistrate, Ghaziabad has not
considered the investigation done by the
Investigating Officer. In such
circumstance, the learned Chief Judicial
Magistrate, Ghaziabad was under
obligation to send the matter for
reinvestigation or to proceed further as a
complaint case, as such the impugned
order dated 30.5.1995 is illegal which is
liable to be setaside. The order dated
10.9.2002 passed by learned Sessions
Judge, Ghaziabad in Criminal Revision
No. 445 of 2002 is also illegal order
because he has also not considered the

settled legal position. As such the order.

dated 10.9.2002 is also liable to be

setaside. Therefore, the impugned order >
dated 30.5.1996 passed by learned Chief. )
Judicial Magistrate, Ghaziabad and order

dated 10.9.2002 passed by learned
Sessions Judge, Ghaziabad in" Crlmlnal
Revision No. 445 of 2002 are seta lde

(Delivered by Hon'ble Ra\‘ ndra Singh. J.)

1. Heard S Santosh Tripathi,
learned counsel for petltloner learned
A.G.A and Sri( AN.Tripathi, learned

counsel for the. respondent no.2.

2. Th1 " kI‘It petition has been filed
against order dated 30.5.1996, passed by
learned *fi‘;_ hief Judicial Magistrate,
Ghamabad by which the final report
submitted by the Investigating Officer
is rejected and the petitioner ahad been

summoned to face trial for the offence
. punishable under Sections 498-A, 323

“LP.C. And % Dowry Prohibition Act and

“the order dated 10.9.2002 passed by
learned Sessions Judge, Ghaziabad in
Criminal

WltHCSSeS
,,,k‘agamst petitioner while rejecting the final
report

[2005

Revision No.445 of 2002, whereby the
revision filed by the petltloner was
dismissed. N

It is contended by (the. learned
counsel for the petitioner in which the
final report was submi ed by the
Investigating Ofﬁcer " Thereafter,
respondent no.2 ﬁeld a protest petition in
the court of | S rned Chief Judicial
Magistrate, Ghamabéd and filed affidavit
of the w1tnesses Learned Chief Judicial
Magistrate, ‘Ghaziabad relying upon the
afidavits ﬁled by the respondent no.2 had
relied upon the protest petition of
petltloner ‘and affidavits filed by the
and had taken cognizance

3. It is contended that from the
perusal of the impugned order dated
30.5.1996, it is clear that the learned
Magistrate had ignored the material
collected by the Investigating Officer
during investigation, as such he had not
taken into account the investigation done
by the Investigating Officer. It is
contended that if the learned Magistrate
was not satisfied with the investigation
done by the Investigating Officer, the
matter could have been sent for
reinvestigation or if the learned
Magistrate was relying upon the protest
petition and the affidavits filed by the
witnesses, the protest petition could have
been treated as complaint case and the
procedure prescribed for complaint case
could have been followed. The learned
Magistrate neither sent the matter for
reinvestigation nor he treated this protest
writ petition as complaint and not
followed the procedure prescribed for a
complaint case, as such the impugned
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order is illegal which is liable to be
setaside.

4. This contention is opposed by
learned A.G.A. and Sri A.N. Tripathi,
learned counsel for the respondent no. 2
by submitting that there is sufficient

5. From the perusal of the record as
well as the impugned order dated
30.5.1996, passed by learned Chief
Judicial Magistrate, Gaziabad, it appears
that the learned Chief Judicial Magistrate,
Ghaziabad had considered only protest
petition, final report and the affidavit filed
by respondent no. 2 and had taken
cognizance against the petitioner and
rejected the final report. It also appears
that the learned Chief Judicial Magistrate
Ghaziabad has not considered the
investigation done by the Investigating

Officer. In such circumstance, the learned

Chief Judicial Magistrate, Ghaziabad ' Wa‘
under obligation to send the matter- for
reinvestigation or to proceed further-as a

complaint case, as such the/ 1mpugned
order dated 30.5.1995 is: 1IIegaI which is
liable to be setaside. The order dated

10.9.2002 passed by ‘learned Sessions

settled legal posmon As such the order
dated 10/{9 02 is also liable to be

aglstrate Ghaziabad and order
10.9.2002 passed by learned
sions Judge, Ghaziabad in Criminal
Revision No. 445 of 2002 are setaside.

6. Considering all the facts and
»circumstances of the case learned Chief
Judicial Magistrate, Ghaziabad is directed
to pass a fresh order on police report in

material present on the record to show
that the petitioner has committed. the
alleged offence and after considering “all
the facts and circumstances of thxg; ase,
the learned Chief Judicial/ Maglstrate
Ghaziabad has summoned the petitioner
to face trial by rejecting. the ﬁnal report.

accordance with the provmons of the law
within a period of tw \;\months from today.

With this observation, this writ
petition is ﬁnally dlsposed of.

Petition Disposed of.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 05.11.2004

BEFORE
THE HON’BLE VINEET SARAN, J.

Civil Misc. Writ Petition No. 46983 of 2004

Amit Kumar Singh ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri Deepak Jaiswal
Sri R.L. Singh

Counsel for the Respondents:
C.S.C.

Harness _ Rules, 1974

Dying __in

Compassionate appointment-Petitioner
accepted appointment on class 1V post\f‘
Thus his claim for appointment under

Dying in Harness Rules stood exhausted-
Therefore, held, relief of his adJustment
on class III post after already havmg
availed benefit of compasslonate
appointment cannot be granted

Held: Para 5

The Government ,Order ated 28.5.2004
would also not 'help-the petitioner. It
only provides that compassionate
appointment. should not be given on a
higher post than the one on which the
deceased employee was working. The
same cannot be interpreted to mean that
such an appointment should necessarily
be made on a post equivalent to the one
~ on which the deceased employee was
*f;workmg Since the same only provides

» that such appointment cannot be given
~>_on a higher post, it would not mean that

)the dependent cannot be given
,appointment on a lower post. In the
present case the petitioner was offered
appointment on a class IV post and on
his acceptance of the same, his claim for
appointment under the Dying in Harness

[2005

Rules stood exhausted. In the absence of
any provision for re-considering his claim
for appointment on a higher post whenit
falls vacant, in my view, the relief for
adjustment on a class III post\ after
already having once availed the benefit
of appointment on compassmnate
ground, cannot now be granted

Case law discussed:

(1994) 6 SCC560 ¢
2000 (3) UPLBEC 25

(Delivered byHon’ble Vineet Saran, J.)

1. The father of the petitioner was
Senior clerk (a Class IIT post) in Nagar
Panc \ayat Phoolpur, Azamgarh. He died
in harness on 20.7.1998. The petitioner

ereﬁaﬁer applied for appointment on

passionate ground under the Dying in

Héi‘ness Rules, 1974. By an order dated
> 13.12.1999

the petitioner was given
appointment on a class IV post as Peon in
Nagar Panchayat Phoolpur, Azamgarh.
The petitioner now claims that since he is
qualified for being appointed on a class
IIT post, which was not vacant at the time
when he was given appointment on
compassionate ground in the year 1999
and has now fallen vacant on 10.12.2003,
he should be adjusted on such class III
post. In support of his contention he relies
on a Government Order dated 28.5.2004
wherein in Paragraph 3 it has been stated
that the dependents of the employee who
die in harness should not be appointed on
a higher post than that on which the
deceased employee was  working.
According to the petitioner the dependent
of an employee thus ought to be given
employment on such post on which the
deceased employee was working if he has
the requisite qualifications for
appointment on such post. He thus
contends that since the petitioner has the
requisite qualification for appointment on
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a class III post, he should be adjusted on
such post which has now fallen vacant.

2. Having heard learned counsel for
the petitioner as well as learned Standing
counsel appearing for the State-
Respondents and considering the facts
and circumstances of this case, I do not
find that the petitioner is entitled to the
reliefs claimed in this writ petition.

3. The  appointment  on
compassionate ground is given to tide
away the sudden financial crisis which is
suffered by the family members on
account of death of the sole bread earner.
Once such appointment has already been

offered to, and accepted by, the dependent

of such deceased employee, the purpos:
of giving such
compassionate ground is achieved
Appointment on compassionate gro/‘un‘
cannot be treated as an alternate: soiirce\o/f
claim adjustment on a class IIT. post when
it later falls vacant. The law, does not
provide for a person to ”beagWen the
benefit of compassionate appomtment
more than once. As such no mandamus
can be issued to the eSp ;ndent authorities
directing them to pro de employment to
the petitioner on aclass IIT post when it
falls vacant ‘after four years of the
petitioner having already availed the
benefit of ppointment under the Dying in
'Rules. He would be entitled to
promotlon on such post, in accordance
with law, or else if the post is to be filled
by direct recruitment, he can compete
other candidates and seek such

appointment if he is otherwise found

D) eligible and entitled for such appointment.

5. The Government Order dated
28.5.2004 would also not help the
petitioner. It only provides that

appointment  on-

recruitment or employment.  Such
appointment is prov1ded for a specific
purpose which is to give immediate
financial relief to the famlly members of
the deceased employee. o

4. Following the decision of the
Apex court in State of Rzilasthan VvS.
Umrao_Singh 1994 (6) S.C.C. 560 a
Division Bench of thls Court in the case
of Dinesh Chandra Sharma vs. District
Inspector_of" Schools, Meerut 2000(3)
UPLBEC ;522,,has held that no person is
entitled to claim the benefit of Dying in
Harness: ‘Rules more than once. In the
presen \\case admittedly there was no
ass Il post vacant at the time when

ap ointment had been given to the

titioner on a class IV post. The
petitioner having once accepted such

)" appointment on compassionate ground,

cannot now after more than four years

compassionate appointment should not be
given on a higher post than the one on
which the deceased employee was
working. The same cannot be interpreted
to mean that such an appointment should
necessarily be made on a post equivalent
to the one on which the deceased
employee was working. Since the same
only provides that such appointment
cannot be given on a higher post, it would
not mean that the dependent cannot be
given appointment on a lower post. In the
present case the petitioner was offered
appointment on a class IV post and on his
acceptance of the same, his claim for
appointment under the Dying in Harness
Rules stood exhausted. In the absence of
any provision for re-considering his claim
for appointment on a higher post when it
falls vacant, in my view, the relief for
adjustment on a class III post after already
having once availed the benefit of
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appointment on compassionate ground,
cannot now be granted.

The writ petition is, accordingly,
dismissed. No order as to cost.
Petition Dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 18.11.2004

BEFORE
THE HON’BLE VINEET SARAN, J.

Civil Misc. Writ Petition No. 6104 of 2003
Ram Singh ...Petitioner
Versus

U.P. State Road Transport Corporation
and others

Counsel for the Petitioner:
Sri O.N. Tripathi
Sri A.K. Verma

Counsel for the Respondents.‘
Sri M.P.S. Niranjan
Sri C.P. Tripathi
Sri Sameer Sharma

Petition to quash |mpugned order passed
by Managing" Dlrector of Corporation
denying petitioner relief of inclusion of
period during which he worked as work

charge < employee for purposes of
payment . of pension-held, petitioner
having opted for Employees Provident
ff'Eund‘;SCheme and having accepted the

<. amount under said scheme, cannot after
“more than two decodes, be permitted to
~ switch over to pension scheme.

" Held: Para 6

In the case of V.K. Ramamurthy vs.
Union of India (1997) 1 UPLBEC 439 the
Apex Court has held that once an

(1997)

...Respondents"

[2005

employee has opted for the Employees
Provident Fund Scheme and - has
withdrawn the entire amount, then such
employee cannot be permitted to switch
over to the pension scheme. The ratio of
the said decision would squarely apply to
the facts of this case. The -petitioner
herein having opted fpr the ‘Employees
Provident Fund Scheme and having
accepted the amount under the said
scheme, cannot now,- specually in this
case after more than two decades, be
permitted to switch over to the pension
scheme. The offer of refund of the
amount already paid under the
Employees Provident Fund Scheme also
cannot be accepted

Case law discussed:

U.P.L.B.E.C. 439 (SC)

DéliVéred by Hon’ble Vineet Saran, J.)

1. T have heard Sri O.N.Tripathi,

' learned counsel for the petitioner as well

as Sri Sameer Sharma, learned counsel
appearing on behalf of the Respondents
and have perused the record. Counter and
rejoinder affidavits have been exchanged
and with the consent of the learned
counsel for the parties this writ petition
has been heard and is being finally
disposed of at this stage.

2. It is the admitted case that the
petitioner retired from service in the year
1979. It was for the first time in the year
2001 he filed an application to the
respondent-authorities for inclusion of the
period during which he worked as a work-
charge employee for the purposes of
payment of pension. Thereafter he
approached this Court by filing Civil
Misc. Writ petition No. 27784 of 2002
which was disposed of by this court on
23.7.2002 with a direction to the
Respondent-Corporation to decide his
representation  dated 8.11.2001, in
accordance with law. By the impugned
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order dated 30.11.2002 the representation
of the petitioner has been disposed of by
the Managing director of the Corporation
and the petitioner has been denied the
relief of inclusion of the period during
which he worked as work-charge
employee for the purposes of payment of
pension.

3. This writ petition has now been
filed with a prayer to quash the order
dated 30.11.2001 passed by Managing
Director, U.P. State Road Transport
Corporation, Lucknow, Respondent no.2,
and also for a direction to the respondents
to compute the period of work-charge i.e.
from 1.10.1947 to 31.3.1961 for the

purposes of preparation of the pension of

the petitioner and make payment o
arrears along with
petitioner.

the pension scheme. During th period
when the petitioner worked/ as-work-
charge employee under State
Transport Department, he\ ad opted for
the Employees Provident ‘Fund Scheme
and had also received: the prov1dent fund

position is not denied by the learned
counsel for ,,the petltloner He has only

period 1‘0 1947 to 31.3.1961 and he

<ishou1d be granted pension and the arrears
*.along with interest after including the said
~ period of 1.10.1947 to 31.3.1961 for the
. said purposes.

> 6. In the case of V.K. Ramamurthy

vs. Union of India (1997) 1 UPLBEC
439 the Apex Court has held that once an
employee has opted for the Employees

o Respondents
;‘C rporation has only one scheme which is
Employees

interest to the-

“into existence, the

4. Sri Tripathi, learned counsel for
the petitioner, has not been able to-point
out any legal ground on the basis. whlch
he claims that the said period should be
included for the purposes of payment of
pension to the petitioner. He- merely relies
on the decision of the Labo “Court in the
case of Jwala Dutt Trlpathl where a
direction  had been ~dssued to the
Respondent-Corporation to include the

period during. which said Jwala Dutt
Trlpathl worked as’ “work- charge employee
for the pq{pese,s,of payment of pension.

o Sﬁ Sameer Sharma, learned
coun I appearing on behalf of the
\ submitted  that  the

Provident Fund Scheme.
However, before the Corporation came
State  Transport
Department had two schemes, namely,
Employees Provident Fund Scheme and
Provident Fund Scheme and has
withdrawn the entire amount, then such
employee cannot be permitted to switch
over to the pension scheme. The ratio of
the said decision would squarely apply to
the facts of this case. The petitioner herein
having opted for the Employees Provident
Fund Scheme and having accepted the
amount under the said scheme, cannot
now, specially in this case after more than
two decades, be permitted to switch over
to the pension scheme. The offer of
refund of the amount already paid under
the Employees Provident Fund Scheme
also cannot be accepted.

7. For the foregoing reasons the
petitioner is not entitled to any relief. This
writ petition is, accordingly, dismissed.
No order as to cost.

Petition Dismissed.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 29.11.2004

BEFORE
THE HON’BLE VINEET SARAN, J.

Civil Misc. Writ Petition No. 25950 of 2003

Govind Narayan Shukla ...Petitioner
Versus
State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri M.P. Singh

Counsel for the Respondents:
Sri Ashok Kumar Srivastava
S.C.

U.P. Cooperation Societies Employees

Service Regulation, 1975-Reg. 84 (1) (¢) -
to (g). 87-Dismissal-Appointment of
petitioner as clerk in District Cooperation

Federation in 1972-In 2002 he was
instructed to run Wheat Purchase
Centre-on certain |rregular|t|es _being
found, order of dismissal passed by
Incharge Secretary-Writ \agamst -held,
admittedly, order of ~dismissal from
service was passed: nder ‘Regs. 84(1)
(e) to (g)-as such ‘bs‘ence of prior
concurrence of Boa;rd;‘“held, no such
order could have'been-passed under Reg.
87 of 1975 Regulations-Since impugned
order was:: passed in violation of
Regulatlons, same was liable to be set
aside. ;

Held:"‘ParaA

;_(Befefé, going into the grounds raised
“\which are based on factual

v centroversies, I shall first consider this
~._case on its legal aspects. In the writ

/) petition a clear assertion has been made
. that before passing of the impugned
order of dismissal the respondent-
authorities had not obtained the prior
concurrence of the Board. There is no
specific denial of this assertion in the
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counter affidavit. Admittedly the order of
dismissal from service has been passed
under Regulation 84 (1) (e) to(g)'and as
such in the absence of the prior
concurrence of the Board no such order
could have been passed as provided
under Regulation \
Regulations. Thus, this writ petition
deserves to be allowed only on this
ground as the order has been passed in
violation of the‘ provisions of the
Regulations. ~

(Dellvered by kHon’ble Vineet Saran, J.)

The petmoner was appointed as a
Clerk (in, the District Cooperative
Federatlon Ltd., Kanpur Nagar in the year

972.,Thereafter in the year 2002 he was

instructed to run Wheat Purchase Centre
at‘Rampur in Kanpur Nagar. On certain

- irregularities having been found in the

working of the petitioner, the respondent
No. 5, Sushil Kumar Tiwari, who was the
Incharge Secretary of the District
Cooperative Federation Ltd., Kanpur
Nagar, passed order of dismissal of the
petitioner on 20.5.2003. Aggrieved by the
said order the petitioner has filed this writ
petition for quashing the dismissal order
dated 20.5.2003 as well as for a direction
to the respondents to treat the petitioner in
service and pay him his salary month by
month and also arrears of salary with
effect from 1.1.1993.

2. 1 have heard Sri M.P.Gupta,
learned counsel appearing for the
petitioner and Sri Ashok  Kumar
Srivastava, learned counsel appearing for
the contesting respondent-District
Cooperative Federation and have perused
the record.

3. The main grounds raised by the
learned counsel for the petitioner
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challenging the impugned order can be
summarized as under:-

(1) the impugned order has been
passed by respondent No. 5 as Incharge
Secretary of the Federation. The
Respondent no.5 having been appointed
as Incharge Secretary on 28.2.2002, as per

Rule 127 of the U.P. Cooperative
Societies Rules, 1968 read with
Regulation 5 of the U.P. Cooperative
Societies Employees’ Service

Regulations, 1975, on expiry of the period
of six months, i.e. on 28.8.2002, the said
respondent No. 5 ceased to remain as
Incharge Secretary and thus the impugned
order passed by him on 20.5.2003 was
without jurisdiction. ,

(ii) the respondent No. 6 not being an

employee of the Federation (as he was an—

Advocate) was not competent to b
appomted as enquiry officer. Furthér,

raised objections
impartiality in conducting the enqun"y, he
ought to have been changed. As such the
entire enquiry proceedlngs, 1 th
which the impugnc orderw has been
passed, was bad in 1 g
(iii) the Comm “of Management

of the District Cooperative Federation
Ltd. was the appomtmg authority of the
petitioner ; an‘ as such it was only by the
resolution . of the Committee of
Manage‘i’\hek > that the petitioner could
have bsen dismissed from service and not
by ’fhe “order of the Incharge Secretary;

(iv) under Regulation 87 of the
. Regulations of 1975, prior concurrence of
))respondent No. 2 U.P. Cooperative
> Institutional Service Board ought to have
been obtained before passing of the
dismissal order and in the absence of the

view of the fact that the petmoner \had

same, the impugned order is 11able to be
set aside. \

4. Before going into the gmﬁnds
raised which are based  on. “factual
controversies, 1 shall ﬁrst onsider this
case on its legal aspects In the writ
petition a clear assertion has been made
that before passing of the impugned order
of dismissal the - espondent authorities
had not obtalned the prior concurrence of
the Board. There 18 no specific denial of
this assertion in the counter affidavit.
Admlttedly the order of dismissal from
service has been passed under Regulation
(e) to (g) and as such in the absence

of th prior concurrence of the Board no

~order could have been passed as

p ovided under Regulation 87 of 1975

Regulations.  Thus, this writ petition

“deserves to be allowed only on this

ground as the order has been passed in
violation of the provisions of the
Regulations.

5. There is an assertion in the writ
petition that there was no resolution by
the Committee of Management before
passing of the impugned order. In the
counter affidavit, although there is denial
of this fact but no resolution of the
Committee of Management has been
filed. Sri Ashok Kumar Srivastava,
learned counsel appearing for the
contesting respondent has stated that such
resolution had been passed on 17.5.2003
but due to inadvertence could not be
placed on record alongwith the counter
affidavit. Be that as it may, since I have
already held that the impugned order
could not have been passed without prior
concurrence of the Board, which had not
been obtained in the present case, I am
not inclined to go into this question of fact
as to whether the resolution of the
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Committee of Management had been
actually passed or not. This writ petition
deserves to be allowed only on the
aforesaid ground itself that prior
concurrence of the Board had not been
obtained before the passing of the
dismissal order.

6. In view of the statement made by
Sri Ashok Kumar Srivastava, learned
counsel for the contesting respondent that
since the writ petition is being allowed on
technical ground, the respondent-
authorities may be permitted to initiate de
novo proceeding against the petitioner
and fresh enquiry may be permitted to be
conducted in accordance with law on the

passed, I am not inclined to go into th

question as to whether the Enquiry

Officer was properly appointed or not.,

7. This writ petition is, aceordlngly,

allowed. The impugned orde* N
20.5.2003 is quashed. The petmoner shall
be entitled to all consequentlal “benefits.
He shall be reinstated in service and be
paid his salary alongw1th

to which he may ‘be four
under law.

v

8. Having regard to the facts and
circumstances —of this case, if the
Respondent Federatlon is so advised,
shall be" open to them to take sultable
actlon in accordance with law only after
ffconductlng fresh enquiry as per the
“.applicable Rules and Regulations, in
- ‘which the petitioner shall be permitted to

- participate, and the Federation may pass

appropriate fresh orders on the basis of
> the said enquiry report.
Petition Allowed.
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ORIGINAL JURISDICTION
CIVIL SIDE RN
DATED: ALLAHABAD 30.11.2004

BEFORE
THE HON’BLE ARUN TANDON, J.

Civil Misc. Writ PetitionzNOJ*SOGO of 1999

Navin Chandra . ...Petitioner
Versus

Basic Shiksha Adhikarl, Etah and others.

...Respondents

Counsel for “th"e Petitioner:
Sri L.N= Mlsra
Sr| A il Bhushan

basis of which suitable order may be /;;ounsel for the Respondents:

i Anupam Shukla
Sri P.K. Sharma

~S.C.

U.P. Junior High School (Payment of
Salary to Teachers and other Employees
Act, 1978-Appoint of petitioner Assistant
Teacher on vacancy caused by removal
of Smt. Sudha Yadav-Salary withheld on
objection by Accounts officer-matter
referred to D.E. (Basic)-Rejection of
petitioner’s claim for payment of salary
by Director of Education (Basic) on
ground that under High Courts order one
Ram Prakash was entitled to be adjusted
against vacancy caused one termination
of services of Smt. Sudha Yadav-Writ
against-held, impugned orders passed by
D.E. (Basic) and Basic Shiksha Adhikari
are illegal as they are based on
misconception of fact that Sri Ram
Prakash was liable to adjusted against
vacancy caused due to removal of Smt.
Susha Yadav-held, said vacancy is a
independent vacancy-It has nothing to
do with payment of salary to Sri Ram
Prakash, nor right of petitioner can be
defected on ground that Ram Prakash
should be adjusted against vacancy
caused on removal of Sudha Yadav-
impugned order quashed.
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Held: Para 7

In view of the above the order passed by
the Director of Education (Basic) dated
29.12.1998 and the order dated
01.01.1999 passed by the Basic Shiksha
Adhikari are illegal inasmuch as they are
based on misconception of fact that Sri
Ram Prakash was liable to be adjusted
against the vacancy which has been
caused due to removal of Srimati Sudha
Yadav. It is held that the vacancy which
has been caused due to removal of
Srimati Sudha Yadav is an independent
vacancy which has nothing to do with
the payment of salary to Sri Ram
Prakash nor the right of the petitioner
can be defeated on the ground that Ram
Prakash should be adjusted against the
vacancy caused due to removal of
Srimati Sudha Yadav.

(Delivered by Hon’ble Arun Tandon, J )

1. Heard Sri Anil Bhushan on béﬁalf 5

of the petitioner, Standing Counsel. on
was being paid salary under the grant-ln—
aid upto the year 1996, were/termmated
by the Committee of Managenfent the
resolution whereof was approved by the
Zila Basic Shiksha: Adhikari by order
dated 22.11.1996. In the vacancy so
caused the management applied for
permission to make fresh appointment,
after the permission was granted
necessary | advertlsement was made and a
selection comnnttee was constituted. The
petlthne ~applied for the said post in
pursuance of the said advertisement. The
selection committee found the petitioner
_be’ most suitable and accordingly
ommended  the  petitioner  for
Relevant papers for
Japproval of the Zila Basic Shiksha
> Adhikari  were forwarded by the
Committee of Management. The Zila
Basic Shiksha Adhikari vide order dated
06.02.1997 approved the said selection

behalf of respondents 1, 3 and 4, Sri
Anupam Shukla and Pramod Kumar
Sharma on behalf of respondentno. 2. -

2. The institution by /the /name of
Junior High School, Rustamgarh district
Etah, is a recognized institution under the
provisions of the Basic Educatlon Act and
is also on the grant-in-aid- list of the State.
The provisions o the U.P. Junior High
School (Payment of ‘Salary to Teachers
and other Employées) Act, 1978 are fully
applicable to the said institution. The said
institution was taken on the grant-in-aid
list: ofthefState on 02.11.1985 w.e.f. 1984

~at the relevant time one post of

,,,Prm‘CIpal 5 posts of teachers, clerk and
,,{cl s IV employees were duly sanctioned
for the said institution. According to the

petitioner the services of one Srimati

)”Sudha Yadav who was working as

Assistant Teacher in the institution and

and granted permission for appointment
of the petitioner. The Committee of
Management issued appointment letter
dated 07.02.1997 in favour of the
petitioner.  In pursuance of the said
appointment letter the petitioner joined on
08.02.1997 and since then is continuously
working in the institution as Assistant
Teacher. The salary bill submitted by the
management of the institution in respect
of the petitioner was not cleared and an
objection was raised by the Accounts
Officer, respondent no. 4. The matter as
such was referred to the Director of
Education (Basic). @ The Director of
Education (Basic) vide order dated
19.12.1998 turned down the claim of the
petitioner for payment of salary on the
ground that under the orders of this Court
one Sri Ram Prakash was entitled to be
adjusted against the vacancy which has
been caused due to termination of services
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of Srimati Yadav in view of the fact that
there were only 5 sanctioned posts of
Assistant Teacher and if payment of
salary is made to the petitioner it may
amount to sanction of an additional post
of Assistant Teacher. In compliance of
the aforesaid order the Basic Shiksha
Adhikari refused to grant permission for
payment of salary to the petitioner vide
letter dated 01.01.1999 with the remark
that the vacancy which has been caused
due to resignation of Srimati Sudha
Yadav is to be adjusted by the
appointment of Sri Ram Prakash. It is
against the aforesaid order that the present
writ petition has been filed.

3. It is contended on behalf of the

petitioner that Sri Ram Prakash had filed

Writ Petition No. 14467 of 1996 with the

allegation that he was appointed —a
Assistant Teacher in the institution in/‘ft
year 1987. When the institution was
taken on the grant-in-aid list his name was
wrongly left out from berng mclﬁded as
valid teacher for the purpose ef payment
of salary under the U.P. Junior High
School (Payment of Salary “to Teachers
and other Employees) t, 1978. The
writ petition filed by Sri Ram Prakash
was allowed by fneans of judgment and
order dated 25.08. 1997and it was held
: “Prakash is entltled to

“In the result this petition succeeds
—_and is allowed. Opposite party no. 2 is
))directed to pay salary of petitioner from
> 1984 till date and continue paying the
same.”

V ic) ‘and the Basic Shiksha Adhikari
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4. In this back ground it is submitted
that admittedly Sri Ram Prakash was paid
salary under the orders of this CQ' Wrth
effect from 1984 i.e. from the
institution was taken on the grant in-aid
list and further during thls \perlﬂd Srimati

yert tted to work
as Assistant Teacher an \was also paid
her salary under the grant-in-aid. It is,
therefore, submitte: \that continuance of
Sri Ram Prakash as Assistant Teacher and
payment of salary to him under the orders
of this Court has nothing to do with the
Wthh has been caused due to
' ~Sudha  Yadav.

S;aby the Director of Education

t 29.12.1998 and 01.01.1999
respectively are based on misconception

" of fact in so far as they direct adjustment

of Ram Prakash against the vacancy
caused by the removal of Srimati Sudha
Yadav. Reference may also be had to the
fact that one Sri Dharam Pal Singh whose
name was included in the list of teachers
entitled for payment of salary after the
institution was brought on the grant-in-aid
list has left the institution and, therefore,
adjustment, if any, of Ram Prakash could
be made against the vacancy caused due
to Sri Dharam Pal having left the
institution.

5. On behalf of the State it is
submitted that the orders passed by the
Director of Education (Basic) dated
29.12.1998 and that passed by the Basic
Shiksha Adhikari in compliance thereof
dated 01.01.1999 have been issued in
compliance of the judgment and order
dated 25.08.1997 passed in the writ
petition filed by Ram Prakash referred to
above. There is no illegality in the said
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orders and the writ petition is liable to be
dismissed.

6. I have heard learned counsel for
the parties and gone through the record.
It is an undisputed fact that the claim set
up by Ram Prakash for payment of salary
under the grant-in-aid was based on his
right to be included in the list of teachers
entitled for payment of salary under the
U.P. Junior High School (Payment of
Salary to Teachers and other Employees)
Act, 1978, after the institution was
brought on the grant-in-aid list. The said
claim of Sri Ram Prakash has been upheld
by this Court vide judgment and order
dated 25.08.1997 passed in Writ Petition
No. 14467 of 1996.
adjustment of Sri Ram Prakash in such

circumstances against the vacancy which
was caused due to resignation of Srimati-
Sudha Yadav is totally uncalled for'and~

cannot be the basis for refusing: salary t0
the petitioner. Payment of salary -
Prakash in the aforesaid writ p ’1t10n In
the opinion of the Court the payfnent of
salary to Sri Ram Prakash in such
circumstances is not al ’"dependent upon
the post which has fallen
removal of Srima ,?udha Yadav and
further there is no occasion for adjustment
of Sri Ram ,Prakash against the vacancy
which has been caused due to removal of
Smt. Sudha Yadav.

In’ view of the above the order
by the Director of Education
" (Basic) dated 29.12.1998 and the order
~ dated 01.01.1999 passed by the Basic
N Shiksha Adhikari are illegal inasmuch as
))they are based on misconception of fact
>that Sri Ram Prakash was liable to be
adjusted against the vacancy which has
been caused due to removal of Srimati
Sudha Yadav. It is held that the vacancy

The question of

teachers was being made without
including the name of Sri Ram Prakash
when the institution was taken” o Lgrant—
in-aid which was a cause for Sri Ram
Prakash to approach this Court by ‘means
of writ petition referred&f‘tﬂ above.
Therefore, if this Court has ‘upheld the
claim of Sri Ram Prakash for being
included in the hstfof teachers entitled for
payment of salary‘ rom the grant-in-aid
fund, it necessarily means that the
respondents, were- ‘obliged under law to
sanction one more post of Assistant
Teacher for payment of salary to Sri Ram
Prahkash“;as’ at the relevant time Sudha
Yada wlth other teachers was already on

the hst} of approved teachers entitled for

ry under grant-in-aid. It is not in

\dlspute between the parties that Srimati

udha Yadav has continued as Assistant
Teacher in her independent right upto the
year 1996 and her continuance was
against the post which was not dependent
in any manner on the claim set up by Ram
which has been caused due to removal of
Srimati Sudha Yadav is an independent
vacancy which has nothing to do with the
payment of salary to Sri Ram Prakash nor
the right of the petitioner can be defeated
on the ground that Ram Prakash should be
adjusted against the vacancy caused due
to removal of Srimati Sudha Yadav.

8. In view of the aforesaid the writ
petition is allowed. The order passed by
the Director of Education (Basic) dated
29.12.1998 and the order dated
01.01.1999 passed by the Basic Shiksha
Adhikari are quashed. The Zila Basic
Shiksha Adhikari is directed to re-
consider the claim of the petitioner for
payment of salary strictly in accordance
with the observations made hereinabove,
within a period of one month from the
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date a certified copy of this order is filed ORIGINAL JURISDICTION

before him. CIVIL SIDE A
DATED: ALLAHABAD 24.11:2004

BEFORE .
THE HON’BLE ASHOK BHUSHAN, J.

Civil Misc. Writ Petition No. 48967 of 2004

M/s U.P. Statéyf"i:;ROad Transport
Corporation / ...Petitioner

Versus
Ram Prakash-and others ...Respondents

Counsel for the Petitioner:
Sri Samir Sharma

Caﬁnsel' for the Respondents:
S8.C )

Payment of Gratuity Act, 1972-S. 7 (7)
- read with Limitation Act, 1963-Ss. 29 (2)
- and 5-Delay of two years and one month
in filing appeal against order passed for
payment of gratuity-Dismissal-Writ
Petition-held, S. 29(2) of Limitation Act
read with S. 7 (7) of payment of Gratuity
Act makes clear that extension under S.
5 of Limitation Act is permissible only for
a period of sixty days-Extension beyond
60 days impliedly excluded-by virtue of
S. 29 (2) of Limitation Act readwith S. 7
(7) of Gratuity Act, Appellate Authority
has no power to extend Limitation
beyond sixty days.

Held: Para 7

By a conjoint reading of Section 29(2) of
the Limitation Act read with Section 7(7)
of the Act, it is clear that extension as
contemplated under Section 5 of the
Limitation Act is permissible only for a
period of sixty days. The extension of the
limitation beyond sixty days has to be
read as excluded by necessary
implication. By virtue of Section 29(2) of
the Limitation Act read with Section 7(7)
of the Act it has to be learn that there is
no power with the appellate authority to
extend the limitation beyond sixty days.
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Case law discussed:
AIR 1991 SC 2156

(Delivered by Hon’ble Ashok Bhushan, J.)
Heard counsel for the petitioner.

1. These two writ petitions raise
similar questions and are being decided
by this common order. It is sufficient to
note facts of Writ Petition No. 48967 of
2004 for disposal of both the writ
petitions.

2. By the writ petition prayer has
been made for quashing the orders dated
18" October, 2001 passed by Controlling
Authority.

3. On an application filed by the ;

respondents under the Payment Qf
Gratuity Act, 1972 (hereinafter referred

as the Act), an order was passed. by the

Controlling Authority on 18th October
2001. Against the said order’ ‘a a
was filed by the petmon N on 17"

{ authorrty has
"the ground that
according to Section (7) of the Act, the
appellate authority/ has no jurisdiction to
condone the delay of more than 120 days.

dismissed the appeal ¢

4. Learned counsel for the petitioner
contended that Section 5 of the Limitation
e applicable and the appellate
-authe i have jurisdiction to
k'ndone the delay in filing the appeal
. even beyond 120 days by aid of Section 5
, gf‘the Limitation Act.

5. T have considered the submissions
and perused the record.

o Provz‘ded that  the
;‘Government or the appellate authority, as

Section 7 (7) of the Act provides
appeal against an order passed under sub-
section (4) within sixty days from the date
of receipt of the order. Sectron \(7) is
extracted below:- (O AC

“7. Determination of the*iamount of

gratuity.- ( 1 )

(7) Any person. aggrieved by an order
under sub-sectio. \(\4) may, within sixty
days from the date of the receipt of the
order, prefer\an appeal to the appropriate
Government ‘or such other authority as
may- be- speczf ed by the appropriate
Government in this behalf.

appropriate

the case may be, may if it is satisfied that
he appellant was prevented by sufficient

" cause from preferring the appeal within

the said period of sixty days, extend the
said period by a further period of sixty
days.

[Provided further that no appeal by an
employer shall be admitted unless at the
time of preferring the appeal, the
appellant either produces a certificate of
the controlling authority to the effect that
the appellant has deposited with him an
amount equal to the amount of gratuity
required to be deposited under sub-
section (4), or deposits with the appellate
authority such amount.]”

The first proviso to sub-section (7) of
Section 7 of the Act provides that if the
appellate authority is satisfied that the
appellant was prevented by sufficient
cause from preferring appeal within the
said period of sixty days, he can extend
the said period by a further period of sixty
days. From a perusal of the said
provision, it is thus clear that power to
condone the delay is only for a further
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period of sixty days. Sub-section (7) of
Section 7 of the Act, thus, provides that
provision does not empower condonation
of delay beyond 60 days. In the present
case appeal was filed beyond more than
two years and according to provisions of
sub-section (7) of Section 7 first proviso,
the appellate authority does not have
power to condone the delay beyond sixty
days.

6. Learned counsel for the petitioner
has submitted that with the aid of Section
5 of the Limitation Act, the appellate
authority can condone the delay. Section
5 of the Limitation Act provides for
extension of prescribed period in certain
cases. Section 5 of the Limitation Act
provides that appeal may be admitted

after the prescribed period if the appellant

or the applicant satisfies the court that h.
had sufficient cause for not preferring t
appeal or making the application within

Act which is relevant for the/purpbse is
extracted below:- .

aﬂect Sectzon 25
Act, 1872. : .
(2) Where any /special or local law
prescribes  for “any) suit, appeal or
application a perlod of llmltatzon different

he‘ anzdn Contract

prescr‘ ed: by the Schedule and for the
purpose »of determining any period of
\limitation prescribed for any suit, appeal
o or application by any special or local law,
NN the provisions contained in Sections 4 to
)) 24 (inclusive) shall apply only insofar as,
>and to the extent to which, they are not
expressly excluded by such special or
local law.
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(3) Save as otherwise provided in any
law for the time being in force with
respect to marriage and divorce; othmg
in this Act shall apply to any suit or-other
proceeding under any such law. .~

(4) Sections 25 and 26 and the definition
of “easement” in Sectzo 2 shall not
apply to cases arising in the territories to
which the Indian Easements Act, 1882,
may for the time(bfémg extend.”

7. Sectlon\29(2) of the Limitation
Act prov1des that where any special or
local law prescrlbes for any suit, appeal or
apphcatlon a period of limitation different

from the  period prescribed by the

ule, the provisions of Section 3
~apply as if such period were the

k perlod prescribed by the Schedule and for

he purpose of determining any period of

" limitation prescribed for any suit, appeal

or application by any special or local law,
the provisions contained in Sections 4 to
24 shall apply only insofar as, and to the
extent to which they are not expressly
excluded by such special or local law. By
a conjoint reading of Section 29 (2) of the
Limitation Act read with Section 7 (7) of
the Act, it is clear that extension as
contemplated under Section 5 of the
Limitation Act is permissible only for a
period of sixty days. The extension of the
limitation beyond sixty days has to be
read as excluded by necessary
implication. By virtue of Section 29 (2) of
the Limitation Act read with Section 7 (7)
of the Act it has to be learn that there is
no power with the appellate authority to
extend the limitation beyond sixty days.
The apex Court in AIR 1991 S.C. 2156;
Vinod Gurudas Raikar Vs. National
Insurance Co. Limited and others had
occasion to consider the provisions of
Section 217 and 166 of Motor Vehicle
Act, 1988. The limitation as prescribed
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was six months from the date of accident.
Section 166(3) of Motor Vehicle Act, as
enacted, provided:-

“166.  Application for
compensation-(1) ..... ...

(3). No application for such
compensation shall be entertained unless
it is made within six months of the
occurrence of the accident:

Provided that the Claims Tribunal may
entertain the application after the expiry
of the said period of six months but not
later than twelve months, if it is satisfied
that the applicant was prevented by
sufficient  cause
application in time.”

8. In the case before the apex C,Qu\r;t* -
accident took place on 22.1.1989.('The~

Motor Vehicle Act, 1988 came-into force
with effect from 1% July, 1989. The period
of limitation for filing a clatm ‘petition
both under the old Act and the new Act
being six months, expired on 22.7.1989.
The claim petition was fi d"belatedly on
15.3.1990 with a p ye “for condonation
of delay The apex Court considering the
provisions of Sectlon 166(3) of Motor
Vehicle Act held that the limitation has to
be govemed by the new law and
condonatlon being permissible only for a
period of one years, the
apphcatlon could not have been
eentertained for condonation after one year
m the date of accident. The order of the
Claims  Tribunal  dismissing  the

application as barred by time was upheld

)by the apex Court. The apex Court in the
>said judgment held that question of
condonation of delay must be governed
by new law. The provisions of Section
166(3) of Motor Vehicle Act which was

o summarlly rejected.
from  making  the Z

considered by the apex Court in the said
judgment is almost similar to provmons
of Section 7(7) of the Act which is.
consideration in the present case.,
judgment of the apex Court as mentloned
above, fully supports the “yiew which is
being taken in this case,

9. In view of- ;foregOmg discussions,
it is clear that ‘,thek appeal filed by the
petitioner was- rightly dismissed by the
appellate authorlty No grounds have been
made out to interfere with the impugned
orders. C 9y

he wrlt petitions lack merit and are

Petition Dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 10.11.2004

BEFORE
THE HON’BLE ARUN TANDON, J

Civil Misc. Writ Petition No. 32167 of 2004

Purnima Singh ...Petitioner
Versus
State of U.P. and others ...Respondents
Counsel for the Petitioner:

Sri S.M. Mishra

Counsel for the Respondents:
Smt. Sunita Agrawal

Deen Dayal Upadhyaya Gorakhpur
University Rules for Admission to B.Ed.

Course-Entrance Examination for B. Ed.
Course-claim of 15% weightage marks
for admission by petitioner on basis of
N.S.S. Certificates signed issued by
principal of Institution and counter
signed by Project officer-refusal of
admission by University on ground that
petitioner not entitled to any weightage
marks-Admittedly petitioner had not put
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in 240 hours of service of NSS-Therefore,
she does not fulfill essential qualification
for grant of any weightage marks-
Further, under Clause providing for
weightage marks, there is a specific
endorsement that certificate must be
issued by University and Counter signed
by Vice Chancellor-petitioner, held, not
entitled to an weightage marks.

Held: Para 6 & 7

From the conditions so reproduced, it is
apparently clear that a candidate who
has completed 240 hours of service with
attendance in two special camps of
N.S.S. alone is entitled to 15 weightage
marks. A candidate having rendered 240
hours of service with attendance in one
special camp of N.S.S. is entitled to 10

weightage marks while a candidate with_

service of 240 hours only is entitled to !
weightage marks.

weightage can

have completed at least 240" hours of
service in N.S.S. The number of marks
may vary having regard to the/number of
special camps attended by the ‘candidate
but the requirement of 240 houts service
is a condition precedent for any
weightage marks g ‘awarded in all
the three categori m the certificate
which has been closed by the
petitioner it is’ 'apparent that the
petitioner has’ been certified to have put
in 120 hours of service in Rashtriya Sewa
Yojana (NSS). In view of the aforesaid it
is admitted position that the petitioner
has not put in 240 hours of service in
NSS and therefore she does not fulfill the
‘essential qualifications for grant of any
<. weightage marks. Further the certificate
_‘which has been enclosed by the
~ petitioner along with the application

. form has admittedly been signed/issued

/by the Principal of the institution and
> counter signed by the Project Officer.
Under the clause providing for
weightage marks there is a specific
endorsement that the certificate must be
issued by the University and counter

It is clear from the:
aforesaid provisions that before any
be awarded by a
candidate it is mandatory that he must'"
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signed by the Vice Chancellor. The
certificate produced by the petitioner
does not satisfy the reqwrement of the
aforesaid clause also. >

In view of the above there is noillegality
or infirmity in the action” of the
University refusing admission to the
petitioner in B.Ed. course. The writ
petition is accordmgly dlsmlssed No
order as to costs AN,

(Delivered byiik‘I;—kka‘oi;l”ible Arun Tandon, J.)

1. Heard Sri S. K. Mishra Advocate
on behalf of the petitioner, Srimati Sunita
Aga /al - Advocate on  behalf of
respondent no. 1 and Standing Counsel on

“ behalf qf respondent no. 1.

2. Purnima Singh, the petitioner,

- claims to have appeared in the Entrance

Examinations conducted by the Deen
Dayal Upadhyaya Gorakhpur University,
Gorakhpur for admission to B.Ed. course
for the academic session 2004-05. The
result of the said examination was
declared on 212.07.2004. The petitioner
having cleared the entrance examination
was issued a call letter for councilling and
for that purpose she was required to
appear at University Campus on
03.08.2004. On 03.08.2004 the Head of
B. Ed. Department refused admission to
the petitioner in B. Ed. course on the
ground that the certificates of Rashtriya
Sewa Yojana (National Service Scheme)
(hereinafter referred to as N.S.S)
enclosed by her for the purposes of
claiming weightage of 15 marks because
of her having worked for more than 240
hours under the National Service Scheme
with at least two special camps, was
factually incorrect and therefore she is not
entitled to 15 weightage marks which
have been wrongly awarded to her. It was
also pointed out that the N.S.S. certificate
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enclosed by the petitioner was not counter
signed by the Vice Chancellor of the
University nor it has been issued by the
University. Feeling aggrieved by the
aforesaid action of the respondents the
petitioner has filed the present writ
petition for a writ of mandamus directing
the respondents to admit the petitioner in
B.Ed. course.

3. A counter affidavit has been filed
on behalf of the University. Along with
the counter affidavit the application form
submitted by the petitioner has been
enclosed whereunder she has claimed 15
weightage marks because of her being
possessed of the certificate of N.S.S. The

respondents have also brought on record

copy of the rules for admission which

were enclosed as part of the application

form and circulated to all the student
concerned, on the basis whereof (
contended that the petitioner (is  not
entitled to any weightage marks—and
therefore it is asserted that the petmoner

has rightly been refused dIIhSSlOIl in
B.Ed. course. ,

4. For the purposes of appreciating
the controversy rais¢ ‘the writ petition

following facts “are) retrial. It is an
undisputed yfact that in the application
form the p kkltmner had claimed 15

“.and relied upon by the petitioner has been
-, filed as annexure-6 to the writ petition,
~ which reads as follows:--

THI-TH
yeIfer fRm ST & f oot Rie G o e
N e T 39 Teeeg 9 TS a4 ae @
f&ig % & 99 R009.200% T 001.2003 F HFT

foram | sﬂzsraﬁrﬁeaosrﬂ%a'oﬁgamwﬁa?ﬁaﬁs?m

farfere @ o=t o e A |

T SR oS AT e
e T FeTeer, 3t |
o Fo T / W ’

qrudw{tﬂ“ﬂ%q EEIR |
FATEHIT Felferer, 2 |

5. For the purposes of determining
as to whethet\ in view of the said
certificate the petitioner is entitled to 15
weightage marks as claimed by her or not
reference may be had to the relevant
clagses, of the rules applicable for

<fiadm1ss1on to B.Ed. course as notified by
’\‘E\he\ University, copy whereof has been

nclosed as annexure CA-2 to the counter
ffidavit filed by the University, the

relevant portions whereof are as follows:-

TLA T Ao F SR %0 TS
A dT & A A A e [
fafeR § W) A9 gt et @
a
<| 19 WAl T F_STRIE 80 g9
) Tar dq uw 99 BT § 9% o
st @t

9y 3k

Jo 3
a
T TG JoTT B TR _R¥o HUS
QA HA A Tt Y 3%

RUsIR I v o ot e e O e 2 0 G 2 A U s
Ug a1 UfeEriid ey 9% &l 6 &Rl |

6. The applicability of the aforesaid
conditions has not been disputed on
behalf of the petitioner.  From the
conditions so reproduced, it is apparently
clear that a candidate who has completed
240 hours of service with attendance in
two special camps of N.S.S. alone is
entitled to 15 weightage marks. A
candidate having rendered 240 hours of
service with attendance in one special
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camp of N.S.S. is entitled to 10 weightage
marks while a candidate with service of
240 hours only is entitled to 5 weightage
marks. It is clear from the aforesaid
provisions that before any weightage can
be awarded by a candidate it is mandatory
that he must have completed at least 240
hours of service in N.S.S. The number of
marks may vary having regard to the
number of special camps attended by the
candidate but the requirement of 240
hours service is a condition precedent for
any weightage marks being awarded in all
the three categories. From the certificate
which has been enclosed by the petitioner
it is apparent that the petitioner has been
certified to have put in 120 hours of

service in Rashtriya Sewa Yojana (NSS).

In view of the aforesaid it is admitte

position that the petitioner has not put in
240 hours of service in NSS and therefore-

she does not fulfill the ‘
qualifications for grant of any weightage
marks. Further the certificate which has
been enclosed by the petjtibriérfﬁf7élong
with the application form has admittedly
been signed/issued by the Principal of the
institution and counter  sighed by the
Project Officer. = Under the clause
providing for weightage marks there is a
specific endorsement) that the certificate
must be issued by the University and
counter signed by the Vice Chancellor.
The certificate produced by the petitioner
does not satisfy the requirement of the
aforesaid clause also.

7. In view of the above there is no
- illegality or infirmity in the action of the

University refusing admission to the

) petitioner in B.Ed. course. The writ
>petition is accordingly dismissed. No
order as to costs.

Petition Dismissed.
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ORIGINAL JURISDICTION
CIVIL SIDE N
DATED: ALLAHABAD 18.11.2004

BEFORE
THE HON’BLE S.N. SRIVASTAVA, J.

Civil Misc. Writ Petition No. 52002 of 2002

Mritunjay Mishra,k:" ...Petitioner
versus
Chief General Manager State Bank of

India and another ' ...Respondents

Counsel"foif‘ﬁith:'e Petitioner:
Sri M.S. Khan

Coﬁnsel‘ for the Respondents:

' Sri Vipin Sinha

Dying in Harness Rules-Compassionate

-, appointment-request for, by eldest son
fore—/ of deceased employee-Rejection by Bank
essential”

Authorities by cryptic order-Validity-
Income of family of deceased not
correctly assessed by Bank authorities-
Deceased left behind five school going
children-Four daughters to be married-
liabilities not taken into account while
assessing income-non application of
mind-Impugned order not sustainable-
benefit of employment by way of
compassionate appointment under Dying
in Harness Rules, held, should flow
liberally unless there be clinching
endorse demonstrate that family of
deceased had sufficient means to fall
back upon-Scheme for compassionate
appointment a beneficial legislation-
Nationalized Bank an in stementality of
State, expected to behave as a model
employer-No reasons assigned for
conclusion that fiscal condition of family
would enobbe family to meet crises-
Decision by authorities held, selective
and not objective-Hence impugned order
quashed.

Held: Paras 11,12,13 & 14
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Upon consideration of the above
guidelines, it would crystallise that the
Bank has to examine the financial
condition of the family of the deceased
and only if it is satisfied that but for the
provisions of employment, the family will
not be able to meet the crisis that a job
is to be offered to the eligible member of
the family. As stated supra, the Bank has
added up the total of all amount received
in lump sum by the family of the
deceased employee and converged to
assessing monthly income without, at
the same time, regard being had to the
liabilities and obligations to be
discharged after the death of deceased
employee. The petitioner clearly
disclosed that the family is survived by
five school going children the youngest
one being 7 years old and that during

ailment of the deceased employee, the
incur -
expenditure to the extent of Rs.2.50 lac-
which the Bank Authority did not include
while computing aggregate income of
the family. In my considered view, if the

family had to borrow and

Bank had considered the entire @amount
recelved by the Family of the decgased
vis-a-vis the liabilities left behind by the
deceased employee, the. amount which
may be distilled as income: ould be very
negligible and would~ not*f' constitute
sufficient means. No, easons, as stated
supra, have been recorded and
subjective satisfaction recorded by the
Bank authorities has no grounding. The
Bank authorities have also not reckoned
with the aspect of liabilities of marriage
of the four daughters and also the aspect
of maintenance of family members the
youngest. being 7 vyears old, after
20.5.2006 when the pension would stand
reduced to a paltry sum of Rs.565/-. In
<\ the circumstances, the impugned orders
_ ‘cannot be sustained being one having
~ been passed sans consideration of
: aspects bearing on the
'sustenance of the family members.

> According to own showing of the Bank,

the family had no immoveable property
or any source of income, which could be
said to be of permanent character and
perennial nature. The amount disclosed

in the impugned order is of dissipating
character inasmuch as the same cannot
be said to be perennial source of income.
The eldest daughter aged 19 ‘years is
said to be receiving education in B.A and
by all reckoning, she can be said to be of
marriageable age and may be required to
be married off in a year or two. Even if it
be assumed that a cumUIative amount of
Rs. 2.50 lacs may“be, reqmred to be
incurred in the( ‘marriage of one
daughter, a net< amount of Rs. 10 lac is
required to be marrled off four daughters
and by this’ reckomng also, the income
on that count cannot be said to be
income of permanent character. Having
regard to - “the above calculation and
computation, it would appear that only
source of income for the family is by way

~~«jof pensnon and too for a period of five
years which by no stretch of imagination
can be said to be adequate or sufficient.

In my considered view, the order

»> impugned here falls short of compliance

on the own showing of the Bank, with
the guideline (c) as delineated in
Anenxure 8 to the writ petition.

In this view of the matter, I am of the
view that the income has not been
correctly assessed by the Bank and
therefore, impugned order cannot be
sustained. I would not forbear from
articulating that benefit of employment
by way of compassionate appointment
under dying in harness Rules should flow
liberally unless there be clinching
evidence to demonstrate that the family
of the deceased had sufficient means to
fall back upon. The scheme for
appointment on compassionate ground is
a scheme in the nature of beneficial
legislation to those on whom the destiny
has inflicted the unkindest cut and it
would not be proper to inflict further cut
on the family bedeviled by misfortune.

I would also like to observe that it is a
sad commentary that the family of an
employee who has devoted his best
years in the service of Bank, has been
left in lurch without care and concern by
the employer as to how surviving school
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going children would receive education
from scantiness of means. The employer,
in the instant case, is a Nationalized
Bank, an instrumentality of State and
therefore, it is expected to behave as a
model employer also taking into
consideration that right to education is a
right enshrined under Article 41 of the
Constitution of India and in case for
want of sufficient means, the right to
education of any of the children left
behind by the deceased is affected, it
would be seen to be infringing upon the
goals cherished in the Constitution of
India.

It would also appear from a perusal of
impugned order turning down the
request for compassionate appointment
that it is a one liner order with no

reasons assigned for conclusion that the

fiscal condition of the family was sucl

which could enable the family to meet
the crisis. Besides, it would appear that
the satisfaction arrived at is by all means
subjective and not objective inasmuch as"’

there is no indicia of analysis of reasons
warranting conclusion that the famlly
with the lump sum would be able to tide
over the crisis occasioned by. the death
of the only earning member. In this
regard, it may be notlced that the basic
principle of Constltutlon makes it
imperative for admi tive authorities
clothed with th uty to decide
something on coﬁsi;:[eration of policy or
scheme, to act judicially in order to
guard against arbitrariness. It has been
reiterated’in ‘a;,,n"umber of decisions that
a clear application of mind must be
discernible in the order. Thus, it would
not. _be difficult to hold that the
ff'satlsfactlon is subjective and not

*:;,ob]ectlve

_ Case law discussed:
~ JT)2004 (6) SC 418

. JT 1994 (3) SC 525

/3T1989 (3) SC 570
> 1991 Supp. (2) SCC 689
(1995) 6 SCC 476
JT 1998 (4) SC 155

[2005

(Delivered by Hon’ble S.N. Srivastava 1)

I. Sri Uma Shanker Mlshra ‘a
regular employee of state Bank of India,
Balia City Branch, having died in harness
on 19.5.2001, the widow reprcsented the
matter to the Bank [/ auth0r1t1es for
compassionate appomtment “of her son,
namely, the petitioner on the ground that
the deceased was survived by two sons
and four unmarrie ,;daughters all school
going and the famﬂy of the deceased was
ill- equlpped to, fend for itself. The
petitioner bemg the eldest son and also
being/ equipped  with necessary
quahflcatlbns of having passed his B.Sc

exammatlon from V.B.S. Purvanchal

fV‘él‘Slty Jaunpur, was put forth for
mpassionate appointment by means of
representation dated 25.5.2001. The

)" representation travelled though haltingly

upto the end of respondent no.1 who was
then holding the office of Chief General
Manager, Local Headquarter Hazratganj
Lucknow where the matter was
considered and the request for
compassionate appointment was
ultimately turned down by a cryptic order
the substance of which is that considering
the cumulative/aggregate amount which
the family had received in the wake of the
death of deceased employee complete
with pension, the financial condition of
the family cannot be termed as penurious
and request/proposal for compassionate
appointment was accordingly rejected by
the competent authority. It is in the above
backdrop that the present petition has
been preferred for the relief of a writ of
certiorari for quashing the impugned
order dated 26.8.2002 and also for a writ
of mandamus directing the respondent
no.1 to offer appointment to the petitioner
under dying in harness Rules on
compassionate grounds.
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2. The learned counsel appearing for
the petitioner took us through the
impugned order and canvassed that the
authorities concerned have not reckoned
with the liabilities left behind by the
deceased employee in passing the
impugned order and also that the
impugned order bristled with error in
computation of income of the family. He
further submitted that at the time of death,
the deceased employee was drawing an
aggregate salary of Rs.18072/- and after
his death, a meagre amount of Rs.3415/-
has been fixed as pension payable to the
family that too for a period upto
20.5.2006. He further submitted that the
amount sanctioned to the family as

pension is payable only for five years and

thereafter, it would stand slashed to
paltry amount of Rs.
learned counsel also drew attention of th:
Court to the facet that the deceased’
survived by six children out of whom four
are school going unmarried daughters and
the youngest male child in thé "ﬁmrly is
Ashutosh aged about 7 years and that the

able to fend for itse
contra, ed counsel for the
respondents conténded that the details
enumerated m"athe 1mpugned order are

] which  constituted

ficic tmeans According to the learned
fzicounsel the Bank has assessed the
< cumulative income of deceased family
~ from all sources to the extent of Rs.
AN 10,051.00 per month after taking into
))reckoning each and every aspect, which
>by no means could be said to be
insufficient or inadequate to keep the pot
of the family boiling.

565/- only. The

3.  The learned counsel for the
respondents laid much emphasis - on a
recent decision of the Apex” Court i
Punjab National Bank and others v.
Ashwini Kumar Taneja to prop up his
submissions and contended that a similar
question was involved and the Apex
Court discountenanced the Vlew taken by
the Single Jud nd- thereafter by
Division Bench \e'ngh Court. This
decision has be‘ cited by the learned
counsel as a. “sheet anchor of his
arguments. I have been taken through this
decision! It would appear from a perusal
of the sald decision that learned Single

¢ of High Court directed the Bank

acé r 1ng1y holding that the receipt of

‘ _’lf;beneﬁt cannot be made a ground
 rejecting  the  request  for
0mpass10nate employment. The Division

" Bench also endorsed the said decision of

the learned Single Judge. The Apex Court
held that financial condition of the family
is a factor to be considered in the matter
of employment on compassionate grounds
as provided in the scheme of the Bank.
There is no quarrel with the contention
that financial condition of the family has
to be reckoned with but the moot point is
whether the manner in which the Bank
has made assessment of the income of the
deceased family from all sources, could
be said to be justifiable, sound and valid
one.

4. The ratio that flows from the said
decision is that the retiral benefits
payable/paid to the family of the deceased
cannot be eschewed from consideration in
assessing the fiscal condition of the
family. The question now that survives
for consideration whether considering the
liabilities of the family, the income is

'JT 2004 (6) SC 418
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adequate and comes within the periphery
of the expression ‘sufficient means’ and
(2) whether the assessment of income by
the Bank was correctly made?

5. In connection with the first

question, I feel called to scan the
liabilities  surviving the  deceased
employee. According to the learned

counsel for the petitioner, the deceased
employee was survived by six children
consisting of petitioner, the eldest son,
four daughters and thereafter one male
child aged about 7 years and his widow.
In para 11 to the writ petition, details of
children have been enumerated according
to which Km. Chandrakala Mishra is

studying in Intermediate standard, Km.

Shashikala Mishra is studying in High
School. Besides the above,

about 13 years are also school~ going
receiving their education in /,respe@tlve
educational institutions. The' youhgest
child namely, Ashutosh a aged

years is also stated to e
education. In the present set up, when
school/college education is a costlier
affair, it would be 1 ;xaggeratlon to say
that it would be a\dlfﬁcult task for the
widow of the deceased to meet the
) vincurred on imparting
education ‘to at least five college/school
gomg hlldren besides amount being
spent on fooding and maintenance of the
entire family. The learned counsel
P oximated expenditure at Rs. 800/- per
'month, which may be incurred on a child

SN towards education including expenses on

))the count of purchase of books,
> School/college dresses, and day-to-day
expenses besides transportation charges
etc. At a time when prices of each and
every item are rising high and there is

the third-
daughter namely, Km. Purnima aged -
about 15 years, Km. Arti Mishra aged~

[2005

inflation all round, a cumulative
expenditure approximating to a sum of
Rs.4000/- per month cannot be“sa
abnormally high on the count of e ucatlon
of at least five school/coﬁege going
children.

6. Yet another aspe t which may be
considered is that at he/tlme of his death,
the deceased emp yee was getting a
salary to the exte jof 18,070/- per month
and in the afterrnath of his death there
would be a net depletlon in the income of
the famlly to the extent of Rs.8000/- even
if the income as assessed by the Bank in
1mpugned order is posited to be correct.

o From'a: perusal of Anenxure 7 to the writ
fkpcfc‘\lf;toin which is a letter addressed to the
widow of deceased employee by the Bank

ated 23.11.2001, it is revealed that the

“pension payable to the deceased family

has been pegged at Rs. 3415/- + Rs.3063/-
as D.A. total Rs.6070/- which is payable
to the widow for the period between
20.5.2001 to 19.5.2006 and thereafter it is
further revealed, the pension would stand
reduced to a sum of Rs. 565/- per month.
Taking into reckoning the age of the
children, the youngest being 7 years old
and also reckoning with the facts that four
of the daughters still remain to be married
off, I am of the view that the total amount
assessed by the Bank as income of the
family has been over-stated and cannot,
by any stretch, be said to be sufficient to
sustain the family comprising seven
members.

7. In connection with the above, a
kindred question also comes in the
forefront for consideration as to what are
the objects underlying compassionate
appointment. This aspect need not be
stretched beyond a point inasmuch as this
question has received attention of the
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various High Courts as well as the Apex

Court in several decisions. The
quintessence of what has been
consistently held that the objects

underlying compassionate appointment is
to enable the family to get over sudden
financial crisis. In Umesh Kumar
Nagpal v. State of Haryana and others?,
it has been observed by the Apex Court
that the appointment on compassionate
ground is not another source of
recruitment but merely an exception to the
aforesaid  requirement taking into
consideration the fact of the death of
employee while in service leaving his
family without any means of livelihood. It
was further observed that in such cases

the objects is to enable the family to get

over sudden financial crisis but such

appointments on compassionate ground -
have to be made in accordance with the -
admmlstratl
instructions taking into cons1derat10n the

rules, regulations or
financial condition of the family-
deceased. It would be eloquent rom the
above decision that stress has' been laid on
‘livelihood’. In another deC1s10n in Smt.
Sushma Gosain an Ors +. Union of
India and others® has been held that
the purpose of provic mg appointment on
compassionate. ground is to mitigate the
hardship due to death of the bread earner
in the fami ly ~and such appointment
should ,,b? provided immediately to
redeem the family in distress. Again in
PhOOlWatl:‘V Union of India and Ors®,
‘Union of India and Ors. v. Bhagwan
< Singh® and in Director of Education
> (Secondary and Anr. v. Pushpendra

2JT 1994 (3) SC 525
3 JT 1989 (3) SC 570
41991 Supp. (2) SCC 689
31995 (6) SCC 476

Kumar and others®, the Apex Court held
on the lines that out of purely
humanitarian consideration and having
regard to the fact that unless some source
of livelihood is provided the farmly 'would
not be able to make both\ends meet,
provisions are made = fe giving
appointment to one of th dependents of
the deceased who,f may*~be eligible for
appointment. Agair stress has been laid
upon livelihood. DN

8. In the llght of the above decisions,

I feel called to delve into the aspect
whether the family of deceased employee
- sufficient means to keep the pot

o bml'ng,_It is worth noticing that the Bank
;‘has assessed income of the family to the
extent of Rs. 10,070/~ per month taking

nto reckoning the amount paid to the
family as gratuity and other retiral-cum-
death benefits at the same time.
According to the own showing of the
Bank, there is no immovable property left
behind by the deceased family to sustain
the Family and the only means of
livelihood are the lump-sum payment
made by the Bank and the monthly
pension as fixed. It would also appear that
the Bank has assessed monthly income on
the basis of lump sum payment on the
count of provident fund, gratuity, leave
encashment etc. without considering that
the amount received by the family in the
wake of the death of the deceased
employee. It would also appear that the
Bank had not set apart the amount equal
to liabilities left behind by the deceased
employee i.e. marrying off four daughters
and also that the pension fixed at Rs.
6,070/- payable to the family only upto
19.5.2006 would stand slashed to a sum
of Rs. 565/-.

6 JT 1998 (4) SC 155
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9. ‘Livelihood’ according to
dictionary meaning has been defined to
mean means of subsistence. Likewise
income means a regular payment or a
payment expected to be regular.
According to the ordinary meaning what
is received is of the character of income
of whether it is merely a casual receipt or
mere windfall. According to dictionary
meaning, income is whatever is received
as gain e.g. wages or salary, receipts from
business, dividends from investment etc.
What transpires from the above is that it
should be of regular character. As stated
supra, the income of the family as
assessed by the Bank consists of pension
and the interest from the lump-sum
amount received by the family in the
aftermath of the death of decease

employee which in my opinion, cannot be

said to be of regular character taking into
reckoning that the liabilities left beh1 ‘
the deceased i.e. marrying ¢ fo four
daughters and also taking into account
that the income in the form! of péhs1on
would stand slashed to<Rs.565/ in the
year 2006 have been \h\,ewed from
consideration by the \B: 1k authorities
while computing the me of the family
in entirety. The Bank,,\ uthority has also
not taken into (

lag ount the amount
borrowed from relatives and friends for
administratié of treatment of the
deceased employee. By this reckoning,
the income  of the family cannot be
characterized as regular income, which is
likely to' suffer depletion after a certain
iod’ leaving the family again in lurch
< and-penurious fiscal position. No doubt,
—_as held by the Apex Court, the post-
)) retiral/post-death  benefits which the
> family had received from the Bank have
to be included to consider the financial
condition of the family but at the same
time, the Bank has to take into reckoning

z;;ldecea d

[2005

the liabilities left by the deceased
employee and after deducting ayerage
amount towards liabilities what'is left has
to be taken into reckoning to constitute
income of the family. This hamng not
been done, the 1mpugned Order passed by
the Bank is not sustamable \as the same
has been passed Wlthout determining
amount towards habllmes and without
making necessary"‘ duction therefrom.

10. The Court is pained to notice
that in almost every case of this nature the
Bank authorities seem to be passing
ical orders initially giving details of
the: arnount received by the family of the
employee  without  any
ussion of reasons whether income
assessed by the Bank is of the character of
regular payment after meeting all the

)" liabilities left by the deceased employee.

It is also being noticed that the Bank
authorities, as a rule, eschew from
consideration the liabilities to be met by
the family of the deceased employee and
proceed on priori consideration to
compute the income without regard being
had to the objects underlying
compassionate appointment. No doubt,
payments being received by the family of
deceased are factors to be considered but
the same have to be considered
objectively and not subjectively as done
in the instant case by the Bank authorities.
It has become a common practice with the
State Bank authorities to enumerate
details of income and thereafter, in fewer
words to state reasons on thread-bare lines
and therefore, to obtain approval of the
competent authority thereon. In the instant
case, after stating details of amount, the
Bank compressed their reasons in still
fewer lines which were forwarded for
approval to the competent authority and
the competent authority marked his
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approval without anything being added.
The reasons in the form of
recommendations as  contained in
Annexure C.A. 1 to the Counter affidavit
are quoted below.

“In view of the Central Office
guidelines/Supreme Court judgment vis-a-
vis the above financial position of the
family, we observe that indigent
circumstances do not exist in the family.
We, therefore, recommend that request of
Smt. Ramawati Mishra for compassionate
appointment of her son, Mritunjai Mishra
in the Bank may please be declined. We
shall advise the Deputy General
Manager, State Bank of India, Zonal
office, Varanasi to advice Smt. Mishra
suitably and treat the matter as closed.”

11. In letter addressed to the w1d0w )

of the
26.8.2002,
communicating that the

deceased employee dat
request-—
compassionate appointment '*has~
rejected by the competent, '/aUthdrlty has
also spelt out the guldel es extracted
from various decisio: of the‘Apex Court
for  consideration ~—compassionate
appointment. The gu Qmes as recounted
in its letter, may be excerpted below.

suddén risis caused by the death of the
/ sole breadwmner and

- destitution and to help it get over the

. emergency.

))b) Mere death of an employee in
> harness does not entitle his family to such
source of livelihood

¢) The Government or public authority
has to examine the financial condition of

the Branch Manager~ “while
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the family of the deceased and only if it is
satisfied that but for the prov1ston of

to meet the crisis that a job is
offered to the eligible \member “of the

compassionate appomtments is  the
penurious condition> of©the deceased’s
family. Offering, employment irrespective
of the financial ¢ ;dltlon of the family is
legally i 1mperm 5 1ble ”

Upon COI’ISLdCratIOIl of the above
guldehnes “it would crystallise that the
) S to examine the financial
'ndltlon of the family of the deceased

‘13 donly if it is satisfied that but for the
provisions of employment, the family will

ot be able to meet the crisis that a job is
to be offered to the eligible member of the
family. As stated supra, the Bank has
added up the total of all amount received
in lump sum by the family of the deceased
employee and converged to assessing
monthly income without, at the same
time, regard being had to the liabilities
and obligations to be discharged after the
death of deceased employee. The
petitioner clearly disclosed that the family
is survived by five school going children
the youngest one being 7 years old and
that during ailment of the deceased
employee, the family had to borrow and
incur expenditure to the extent of Rs.2.50
lac which the Bank Authority did not
include while computing aggregate
income of the family. In my considered
view, if the Bank had considered the
entire amount received by the Family of
the deceased vis-a-vis the liabilities left
behind by the deceased employee, the
amount which may be distilled as income
would be very negligible and would not
constitute sufficient means. No reasons,
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as stated supra, have been recorded and
subjective satisfaction recorded by the
Bank authorities has no grounding. The
Bank authorities have also not reckoned
with the aspect of liabilities of marriage
of the four daughters and also the aspect
of maintenance of family members the
youngest being 7 years old, after
20.5.2006 when the pension would stand
reduced to a paltry sum of Rs.565/-. In the
circumstances, the impugned orders
cannot be sustained being one having
been passed sans consideration of pivotal
aspects bearing on the sustenance of the
family members. According to own
showing of the Bank, the family had no
immoveable property or any source of

income, which could be said to be of

permanent character and perennial nature

The amount disclosed in the impugned

order is of dissipating character inasmuc
as the same cannot be said to be perennra
source of income. The eldest: daughter
aged 19 years is said to be receiving
education in B.A and by all/‘ >ckoning,
she can be said to be of mamageable age
and may be required to be m: rrled offina
year or two. Even 1f\1t be ssumed that a
cumulative amount of Rs.2.50 lacs may
be required to be in in the marriage
of one daughter, a net amount of Rs. 10
lac is required. to. be married off four
daughters an this reckoning also, the
income on that count cannot be said to be
1ncorne‘ [ permanent character. Having
regard to~ the above calculation and
‘computation, it would appear that only
urce of income for the family is by way
pension and too for a period of five

- years which by no stretch of imagination

/ can be said to be adequate or sufficient. In
> my considered view, the order impugned
here falls short of compliance on the own
showing of the Bank, with the guideline
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(c) as delineated in Anenxure 8 to the writ
petition. 72N

12. Coming to the next question, it
is noticeable that an amount of Rs. 2.5
lacs stated to have been received from
outsiders by the deceased \employee has
not been taken into reckomng on the
ground that the sa e as-not verifiable. It
brooks no dispute that the deceased
employee was. alhng*and was hospitalized
for treatment at Mata Anand Mai Hospital
Varanasi. The Bank authorities reckoned
out of consrderatlon the sum of Rs.2.50
laccon mere ground that the said amount
ot verifiable. Besides, it would also
‘,fthe external liability has been
losed in the letter of the widow of
ceased employee dated 25.6.2002
(Anenxure 5 to the writ petition). From a
perusal of the contents of aforestated
letter, it would transpire that it has been
clearly stated in para 1 that a sum of Rs.
1,50,000/- had been incurred towards the
treatment of the deceased which payment
was repaid after receipt of gratuity and
provident fund. In para 2 of the letter, it
has been stated that a sum of Rs.40,000/-
was expended in performing last rites of
the deceased employee which amount was
repaid after receipt of provident/Gratuity
fund. In para 3 it has been stated that a
sum of Rs.60,000/- was borrowed from
various relatives which were spent on
maintaining family after the death of
deceased employee and the said amount
was repaid after receipt of
gratuity/provident fund. It is further stated
that the aforesaid amount was required as
payment of pension and fund etc. had
been delayed by seven months. In my
firm opinion, the expenses enumerated
above are normal expenses and the same
cannot be disputed and should not have
been eschewed from consideration. In
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reply to para 8 of the writ petition, the
deponent of the counter affidavit has not
denied the averments. The impugned
order does state external liabilities but the
same seems to be have been ignored as
not verifiable. There is no denying that
the deceased employee was ailing and
after protracted ailment, he breathed his
last. The expenses incurred on last rites
can also not be disputed and delay of
seven months in fixing pension and
payment of funds would naturally entail
borrowing, which has been done by the
family of the deceased in the case. In the
cumulative circumstances, the same
cannot be eschewed from consideration
merely on the ground that the same were
not verifiable. In this view of the matter, I
am of the view that the income has no

been correctly assessed by the Bank andt

therefore, impugned order cannot -

sustained. I would not forbear frorn

articulating that benefit of employmem by
way of compassionate appomtment under
dying in harness Rules shouldi?"x ﬂow
liberally unless there:.(

evidence to demonstrate t; t
the deceased had sufﬁcle

those on whorn kkthe destiny has inflicted
the unklndes‘ cut and it would not be
proper to inflict further cut on the family
bedeviled by misfortune.

I would also like to observe that
s a'sad commentary that the family of
- an ‘employee who has devoted his best

- years in the service of Bank, has been left

))in lurch without care and concern by the
>employer as to how surviving school
going children would receive education
from scantiness of means. The employer,
in the instant case, is a Nationalized Bank,

an instrumentality of State and therefore,
it is expected to behave as a model
employer also taking into consid eratlon
that right to education is a right enshrined
under Article 41 of the Constitution of
India and in case for want of sufficient
means, the right to educatlen df any of the
children left behind by the deceased is
affected, it would eenvto be infringing
upon the goals  cherished in the
Constitution of In .

14. It W()uld also appear from a
perusal of 1mpugned order turning down
thec. request for compassionate
appmntment that it is a one liner order

o 1th no, reasons assigned for conclusion

\ \»the fiscal condition of the family was
such which could enable the family to
meet the crisis. Besides, it would appear

)" that the satisfaction arrived at is by all

means subjective and not objective
inasmuch as there is no indicia of analysis
of reasons warranting conclusion that the
family with the lump sum would be able
to tide over the crisis occasioned by the
death of the only earning member. In this
regard, it may be noticed that the basic
principle of Constitution makes it
imperative for administrative authorities
clothed with the duty to decide something
on consideration of policy or scheme, to
act judicially in order to guard against
arbitrariness. It has been reiterated in a
number of decisions that a clear
application of mind must be discernible in
the order. Thus, it would not be difficult
to hold that the satisfaction is subjective
and not objective.

15. In the result, the petition
succeeds and is allowed and in
consequence, the impugned order dated
30.7.2002 (Annexure C.A. 1 to the
counter affidavit) and the communication
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letter dated 26.8.2002 (Anenxure 8 to the charge on groupd that an e_nquin:y
writ petition) are quashed. Before parting, ~ contemplated against him regarding his

I feel called to observe that the Bank conduct ~as officlating ,/'~~principal-
- . . . Impugned order voided, however, held,
authorities will assess the income taking

senior most teacher cannot be deprwed

into gonsidergtion the observe}tions made of officiating principal merely on protect
by this Court in the body of this Judgment of an enquiry-Committee of Management
and would pass appropriate speaking has stated that enqury would be

orders on objective consideration for completed in 3 months-Hence direction
compassionate  appointment of the issued to complete enquiry within 3

it fier takine int Konine th months and decision may be taken in
petitioner alter taking mnto reckoning the accordance with finding-In case enquiry

liabilities of the family also wi.thin one is not completed. within 3 months,
month from the date of receipt of a petitioner would be given back charge of
certified copy of this judgment. officiating plfl’l,'lCIpal However, inquiry

Petition Allowed. may still F’?“ti““e-

ORIGINAL JURISDICTION Held: Para 14 & 15

CIVIL SIDE NN

DATED: ALLAHABAD 30.112004 ~ We have not voided the impugned order
A \however the senior most teacher can not
BEFORE be deprived of officiating principal

: merely on the pretext of an inquiry. The
)’committee of management  has
~" mentioned that the inquiry would be
()77 completed in three months. In view of

Civil Misc. Writ Petition No. 452150f 2094 this, we dispose of the petition with
N direction that the inquiry be completed

THE HON’BLE YATINDRA SINGH, J
THE HON’BLE V.S. BAJPAI, J.

Dr. Birendra Singh Péfitibner in three months and a decision may be
Versus . /- taken in accordance with the finding. In
Director of Education, ngher and others case the inquiry is not completed in

~.Respondents three months then the petitioner would
be given back the charge of the
officiating principal however, the inquiry

Counsel for the Pe
/ in that event may still continue.

Sri P.S. Baghel

Counsel for the Respondents Our conclusions are as follows:

S a) For the first three months, there is
ri U.N. Shar e discretion with the committee of
Sri ROh't\P_ ande_y management to appoint any teacher as
Sri N.L. Tripathi the officiating principal but after three
Sri D.N. Tripathi months there is no discretion: the senior
Ms. Sunita Agrawal most teacher has to be appointed as the

<’:;‘.Sr| O.N. Tripathi officiating principal.
b) There is nothing in the Statute

R C ' 13.20 that mandates that even if an
inquiry is initiated against the officiating
principal, then he has to be continued as
such an officiating principal may be
relieved during inquiry if his continuance
is not in the interest of the institution.

c) Opportunity of hearing is necessary
only in the case of removal and not in

))Deen _Dayal Upadhyaya Gorakhpur
_University _ Statutes-Statute  13.20-
“Whether Senior most teacher in

officiated degree College is entitled to
continue as officiating principal under all
circumstances or can he be relieved of
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the case where the officiating principal is
relieved during pendency of an inquiry.
d) The inquiry is being conducted
against the petitioner for his conduct as
the officiating principal and not on his
conduct as a teacher. In these
circumstances, the action of the
management to relieve the petitioner
from the post of the officiating principal
rather than to suspend him can not be
faulted.

e) The senior most teacher can not be
deprived of acting as the officiating
principal merely on the pretext of an

inquiry.
(Delivered by Hon'ble Yatindra Singh, J.)

1. This writ petition deals with the

interpretation of statute 13.20 of Deen
Dayal Upadhyaya University, Gorakhpur

(the University). The question is whethe;

the senior most teacher in an afﬁliarteda
degree college is entitled to continue as >

officiating  principal under - all
circumstances or can he be reheved of the
charge on the ground that an' inquiry is
contemplated against him regarding his
conduct as the ofﬁ01at1ng pr1nc1pal

2. The pennanént Principal of Hira
Lal Ram Niwas Post Graduate College,
Khalilabad: di ;I‘ICt Sant Kabir Nagar (the
College): retlred and a vacancy arose on
30.6. 2003 Thls College is affiliated to the
Umver51ty Sri TN Upadhya is the senior
‘miost teacher in the College. Sri Upadhya
_not accept the post of officiating
prmmpal of the College. The petitioner is

. the second senior most in the College and

he was appointed as officiating principal
~on 1.7.2003. He is working since then.
There are some complaints against the
petitioner regarding his working as the
officiating principal. In this regard an

inquiry committee was constituted on
14.10.2004 by the Committee . of
management to give its report Wlthln three
months. In view of the 1nqu1ry,* ‘the
petitioner was relieved as officiating
principal and in his place Dr. Arjun Ram
Tripathi was appointed (as- the officiating
principal. Hence the present writ petition.

Submissions _f\the Petitioner

3. W¢ have heard counsel for the
parties. Counter and rejoinder affidavits
have been 'exchanged and with the
consent of the parties, the writ petition is
being ‘ﬁnally decided at this stage. The

“counsél) for the petitioner has raised
7\f0110w1ng submissions before us:

The use of the word 'shall' in the

Statute 13.20 shows that it is

mandatory and the petitioner is

entitled to continue even if any
inquiry is initiated against him.

II. The petitioner has filed the writ
petition no. 26937 of 2004 claiming
salary of the principal. The committee
of management has filed a counter
affidavit in this writ petition. There is
neither any allegation of
mismanagement in the counter
affidavit in WP 26937 of 2004 nor in
the certificate dated 14.1.2004 given
by the committee of management.
The inquiry is malafide and
purposive.

III. The petitioner may be suspended but
cannot be relieved as the officiating
Principal.

IV. The impugned order is null and void

as no opportunity has been afforded

to the petitioner.

1st Submission: Shall Mandatory - but
the Officiating Principal can be
relieved
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4. Statute 13.20 of the University is
as follows:

'When the office of the Principal of
an affiliated college falls vacant, the
management may appoint any teacher to
officiate as Principal for a period of three
months or until the appointment of a
regular principal, whichever is earlier. If
on or before the expiry of the period of
three months any regular principal is not
appointed, or such a principal does not
assume office, the senior most teacher in
the college shall officiate as principal of
such college until a regular principal is
appointed.'

5. The aforesaid Statute governs

appointment of the officiating principal in_

absence of appointment of the permanen

principal. It contemplates two different

periods: the appointment for the first thre:
months and the period thereafter. It glv
discretion to  the committee
management to appoint any /t

three months.
continues after that perlod \
most teacher is to officiate a ‘prlncrpal of
the College The Statu s uses 'may' for

.a division bench decision of our court
o reported in AP Singh vs. State of U.P. &
. others 2001(1) UPLBEC 638. But, is the

/person officiating a post, entitled to
»officiate in any circumstance? Even a
permanent principal can be suspended.
Does the officiating principal become

[2005

more permanent than the permanent
appointment? 7

6. There are complaints agains
petitioner. They are indicated  in sub-
paragraphs of paragraph 10-of the counter
affidavit. They are 1ndrcatedf1n Endnote-
2. These sub- paragraphs are denied in the
rejoinder affidavit “But the correctness of
these complaints. ~not to be judged in
this writ petition but is to be seen first by
the inquiry cetnrmttee The Committee of
Management ‘has submitted that no
inquiry cani be conducted against the
petitioner 1]1f ‘he continues as the principal
> College. It is in view of this that

ave relieved the petitioner from
charge ' of ofﬁ01at1ng principal till
mpletion of the inquiry. Considering
the complaints against the petitioner, it

J"can not be said that this submission is

unfounded. The petitioner has been
relieved till pendency of the inquiry; this
does not mean that the petitioner has been
removed as the principal. This order is
akin to suspension and not to removal.
There is nothing in the Statute 13.20 that
mandates that even if an inquiry is
initiated against the officiating principal,
then he has to be continued.

7. The counsel for the petitioner
cited Dr. Vijay Laxmi Agarwal vs. VC
MIJP Rohilkhand University and others
(the VijayLaxmi case) and submitted that
the impugned order is illegal as no
opportunity was afforded. However this
case partly supports the respondents and
is distinguishable on facts.

8. Our court in the VijayLaxmi case
after considering the other decisions held,

'While ordinarily the senior most
teacher should be appointed Principal of a
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Degree College, till regular selection, in
exceptional circumstances where it would
not be in the interest of the institution to
appoint the senior -most teacher, he can
be superseded and the next after him in
seniority can be appointed.'

9. The aforesaid enunciation of law
shows that even senior most teacher may
be ignored in case it is in the interest of
the College. Here, an inquiry has been
initiated against the petitioner; it is not in
the interest of the institution to continue
the petitioner as officiating principal
during pendency of these proceedings.

2nd Submission: Inquiry - Not
Malafide

10. The writ petition no. 26937 df

2004 is for a direction to the State
Government to give salary of pr1n01pal )
the petitioner. It does not relate to the
work and conduct of the petitioner.’ In
case nothing is mentioned r;:g'a ing any
complaint against the petitioner in the

the present case the
comm \te ‘'of management has appointed
the petitioner for the first three months
here there was discretion to appoint any
neas an officiating principal. They have

- continued with him for more than a year.

)) There is nothing on the record to suggest
> that action is malafide. The order can not
be faulted on the ground of malafides.

3rd Submission: Opportunity before
Relieving during Inquiry - Not:
Necessary <

12. It is correct that/‘ in the
VijayLaxmi case our coutt ‘
that opportunity is necessary and in this
case no opportunity was given to the
petitioner before tk mpugned order was
passed. However  the facts of the
VijayLaxmi case are different; it was the
case of removal ~This is not a case of
removal. It merely takes the charge of
0fﬁc1at1ng prlnc1pa1 from the petitioner
durmg th \“pendency of the i 1nqu1ry agamst

< proceedlng, and is akin to
In case the petitioner is
1SCharged in the inquiry then he has to be
continued as officiating principal again.

4th Submission: Suspension - Not
Necessary

13. The counsel for the petitioner
submitted that in case there is any inquiry
against the petitioner then he can be
suspended, but he can not be asked to
handover the charge. The petitioner is not
holding any substantive post. He was
merely officiating as principal. The
inquiry is being conducted for his conduct
as the officiating principal and not on his
conduct as a teacher. In these
circumstances, the action of the
management to relieve the petitioner from
the post of officiating principal rather than
to suspend him can not be faulted.

14. We have not voided the
impugned order however the senior most
teacher can not be deprived of officiating
principal merely on the pretext of an
inquiry. The committee of management
has mentioned that the inquiry would be
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completed in three months. In view of
this, we dispose of the petition with
direction that the inquiry be completed in
three months and a decision may be taken
in accordance with the finding. In case the
inquiry is not completed in three months
then the petitioner would be given back
the charge of the officiating principal
however, the inquiry in that event may
still continue.

CONCLUSIONS

15. Our conclusions are as follows:

a) For the first three months, there is
discretion with the committee of
management to appoint any teacher as
the officiating principal but after thre
months there is no discretion: the
senior most teacher has to be
appointed as the officiating principa

b) There is nothing in the Statute,l 20
that mandates that even if an nciulry
is initiated against the /offi
principal, then he has to be! coptmued
as such an ofﬁ01at1n pring
be relieved durmg q:nqulry if his
continuance is in-the interest of
the institution

¢) Opportunity Qf iearing is necessary
only in the case “of removal and not in
the case “where the officiating

ipal is, relieved during pendency

is being conducted
gamst the petitioner for his conduct
as the officiating principal and not on
his conduct as a teacher. In these
circumstances, the action of the
management to relieve the petitioner
from the post of the officiating
principal rather than to suspend him
can not be faulted.
e¢) The senior most teacher can not be
deprived of acting as the officiating
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principal merely on the pretext of an
inquiry. ;

16. In view of our conclus 61’15,‘
dispose off the writ petltlon w1th
observations and direction mentioned in
paragraph 14 of this Judgement‘.

Endnote 1: Sri PS‘V‘Babhel appeared for
the petitioner. | \Slﬁl\ UN Sharma, Sr.
Advocate, Sri Rohit Pandey, Ms. Sunita
Agrawal, Sri"NL Tripathi, Sri DN Tripahti
and the standing‘counsel appeared for the
responde /ts

Endnote 2: The complaints against the

& petltloner as indicated in paragraph 10 of

the counter affidavit are as follows:

» The petitioner is guilty of committing
financial irregularity by paying salary
of Dr. Vinod Kumar Singh, lecturer
(His Son) and Dr. Shivendra Bahadur
Singh, lecturer from the account of
Self Finance Salary Fund while they
are appointed under the Additional
Teaching Arrangement (ATT), which
is a government aided scheme, to
make their services permanent on the
self finance scheme.

ii. A letter dated 4.10.2004 was given to
the petitioner by the Secretary,
Committee of Management asking the
petitioner that some of the papers
were bearing the seal of principal and
some were bearing the seal of the
officiating principal and it was
directed that office should ensure that
all the papers must bear the seal of
officiating principal and not of the
principal.

iii. Inspite of the clear direction of the
committee of management the
petitioner kept on issuing the cheques
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iv.

V1.

) Vil.

under the seal of principal and
thereby committed disobedience of
the orders. A letter dated 9.10.2004
was given by the accountant of the
college to the Secretary, Committee
of Management informing that the
officiating principal has passed an
order that all the bills-voucher and the
cheque book would be sealed in the
name of principal from today.

A reply was called from the petitioner
by the committee of management by
its letter dated 11.10.2004 that, being
an officiating principal, why he has
issued the cheques under the seal of
principal of the College.

The petitioner was also found guilty‘l\‘

of misconduct of direc

correspondence with the Director
Higher Education, University ( andf&'

State Government without mformmg
the committee of management ami the
records of the correspondence was
called by the commltfee of
management, but same was not made
available by the petitioner.

The petitioner-has
the order dated) 1.10.2004 of the
commlttee Qf management  of
removing the two security guards
namely Sri‘Badri Nath Tiwari and Sri
Rajendra Singh from the security

.arrangement and allowed them to
continue in service which is clearly

evident from the attendance register
f the College.

That in order to cover his
irregularities and misconducts the
petitioner is not making available to
the management all the relevant
papers and audit reports of the
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college. A letter dated 30.9.2004 was
given to the petitioner to this effect by
the committee of management.

viii. On 11.10.2004 a surprlse 1nspect10n
was made by the - Secretary,
Committee of Management and it was
found that a number of irregularities
being conducted‘f'n the college which
is clear ev1dencek of disregard of the
utmost obje and purpose of the
College{; N\

ix. There are several incidents of
dlsobechence of the orders and of
) \mrsconduct of the petitioner as
g 0fﬁc1at1ng principal and on calling for
he,explanatlon, he abstained from his
» accountability.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 16.11.2004

BEFORE
THE HON’BLE S.K. SINGH, J.

Civil Misc. Writ Petition No. 2299 of 2002

Nathunee and others ...Petitioners
Versus

Deputy Director of Consolidation,

Ghazipur and another ...Respondents

Counsel for the Petitioners:
Sri P.N. Kushwaha
Sri Triveni Shanker

Counsel for the Respondents:
Sri H.L. Pandey

Sri Awadhesh Narain Srivastava
S.C.

U.P. Consolidation of Holdings Act-Ss. 19
and 20-Allotment of chaks-Consolidation
of Officer made adjustments after
making spot inspection-Confirmation of
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order of C.0. by Appellate Authority-
Revision before DDC allowed writ
petition-When lower authorities decided
claim of parties after making spot
inspection, held, it will be mandatory for
Revisional Court to makes spot
inspection while updating arrangement
made by Court below-Hence case
remanded.

Held: Para 6

Although making of spot inspection by
Revisional court in each and every case,
in allotment of chak proceedings may
not be said to be mandatory but, in view
of the observation as made above,
specially in respect to the cases where
equity has to be balanced, in the light of
the spot situation and specially when

lower authorities have decided the claim -

of the parties after making spo

inspection, it will be mandatory for the:
Revisional court to make spot inspection
while upsetting the arrangement made
by the court below. In respect to varluus'"

factual aspects as pleaded by the
petitioner in his objection befor& ‘the
Consolidation Officer and as -stated
before this Court, it appears to be in the
ends of justice that Rewsmnal ‘court may
be called upon to make spot ‘inspection,
keeping in mind the( stand of the
respondents and then decide the matter
after giving adequa,e opportunity of
hearing to the part|es, in accordance
with law. Needless to say that decision
by Revisional\ court will be his
independent exercise being uninfluenced
by any. observation or finding so
recorded by the lower courts as the
Revisional court is the last court of fact,
empowered to deal with the matter on
<. the question of facts and law as well.
N “fTh‘US, it is for the Revisional court now to
' take up the matter pursuant to the

~ command of this Court and to decide the

/claim of parties as observed above,
>without allowing any unwarranted
adjournment to them unless it is
required for very compelling reason,
preferably within a period of four months
from the date of receipt of a certified
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copy of this order from either of the
parties. It is made clear that this Court
has not expressed any opinion either
way in relation to the merits of claim of
the parties. o

/

(Delivered by Hon’ bleSi'\K ‘ Smgh 1)

1. Challenge in thI petition is the
order of Deputy Dykl‘rec\toﬁr; ‘of Consolidation
dated 9.1.2004 by which revision filed by
the opposite party: ‘has been allowed and
necessary changes has been made in the
chaks of the partles

- As the pleadings are complete, on
quest of learned counsel for the

~~gpa/;r/tleks .matter has been heard and is being

ﬁnally decided.

3. In the light of the submission as

/" advanced by learned counsel for the

parties, the Court has dealt with the

matter.

4. Proceedings are under section 20
of UPCH Act which is in respect to
allotment of land/plot in the respective
chaks of the chak holders.

5. Tt is not to be repeated again and
again that in the allotment of chak
proceedings, both parties can never be
satisfied. Unless the claim of both parties
is accepted they can not claim to be
satisfied. This may not be possible rather,
it is impossible. Every chak holder wants
best quality of land near Abadi, minimum
number of chaks, near roadside etc. and
thus both sides cannot be adjusted in the
light of their claim. In fact in the
allotment of chak proceedings, no party
suffers in terms of either reduction of area
or valuation as certain amount of variation
is permitted under section 19 of UPCH
Act. In these proceedings, parties are to
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be allotted compact chak as the land
possessed by them are spread at various
places and therefore, concern of the
consolidation authorities has to be to
consolidate the land of the tenure holders
which is spread at various places and
therefore, concern of the consolidation
authorities has to be to consolidate the
land of the tenure holders which is spread
and to allot minimum number of chaks
considering it to be more practicable,
keeping in mind the agricultural facilities
i.e. source of irrigation etc. Needless to
say that if the grievance of the parties is in
respect to enhancement/reduction of aria,
increase in number of chaks and no
allotment of chak on largest part of
holding and near source of irrigation or
any other ground of like nature then trutl

and correctness in rival claim has to be

examined looking into CH Form 23 and if
required by making spot 1nspect10n‘
Changes as made in these proceedmgs are
barred from fresh scrutiny in- Vi
Section 49 of UPCH Act Thu

aforesaid frame. B651d
provided in Sectiond9 of UPCH Act, the
court has to bala equity between
parties. A chak holder may be having
small holding and other may be a big
c ‘ he “Courts will have to
give practical and human approach to the
matter. It is not to be reminded that in the
villages ‘there are small number of persons
who_are having big holding and better
source of agriculture which consists of
dern techniques in various respects.
he’ majority consists of holders of small

- land and therefore, if they are not allowed

))chaks considering their convenience that
>will cause great hardship to them for
which, there cannot be any cure after
close of consolidation process. In view of
aforesaid, this Court need not to issue any
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strict guideline or cannot lay down a
particular procedure/process to handle the
situation but of course, this, \c‘ . “Be
observed that it has to be the concern of
all the consolidation authorities rlght from
the stage of Assistant < Consolidation
Officer up to the Deputy Dlrector of
Consolidation to keep in: ‘mind equitable
aspect and comparat VE ¢ hardshlp besides
the norms as provided in Section 19 of
UPCH Act as that is to reflect on the
future growth of afamily. In the past also
this Court  has opined for giving
consideration to the allotment of chak
’ *In‘k the aforesaid manner but now
me has come to glve caution to all

apphcatlon of mind, w1thout assigning
ny proper reason and  without

)" considering comparative hardship if is to

be faced by the parties on a particular
change as that will not be in accordance
with the spirit of this process for which,
law is made.

6. So far case in hand is concerned,
on the submission of learned counsel,
pleading and the judgments as placed on
record, it appears that Consolidation
Officer made adjustment after making
spot inspection, as stated in his order,
(although there is a dispute from the side
of respondents mainly for the reasons that
the order of the Consolidation Officer is
said to be without any notice/opportunity
to them). Be as it may, the matter went to
the Revisional court at the instance of
present opposite party, on conformation
of the order of Consolidation Officer, by
appellate authority. Learned counsel for
the respondents submits that prayer for
spot inspection was made on behalf of
revisionist for adjusting the chaks.
Admittedly, the order of Revisional court
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do not indicate that he has made spot
inspection. On a perusal of the judgment
of the Deputy Director of Consolidation,
it appears that after hearing counsel for
parties and on perusal of records, he
proceeded to record findings in respect to
factual aspects i.e. particular portion of
land is of good quality and is adjacent to
abadi. The finding recorded by the
Deputy Director of Consolidation is under
serious challenge from the side of
petitioners. The claim of rival parties is
dependent on acceptance/rejection of their
contention about position of the spot and
therefore, this Court cannot be in a
position to record any finding by
accepting/rejecting the claim of either of
the party. In view of aforesaid, and
keeping in mind the request which is sai

to have been made by the revisionist and

as the Consolidation Officer has referred

to spot inspection, it appears that it'/W s~

obligatory on the part of Revisional court
to have made spot inspection t “record
finding in respect to spot situation;, for the
purpose of acceptmg/repellmg claim of
either of the parties. Although making of
spot inspection by« /isional court in
each and every case otment of chak
proceedings may, not>be said to be

mandatory but, in'view of the observation
as made above spec1ally in respect to the
cases whc;e

juity has to be balanced, in
e spot situation and specially
rauthorities have decided the
claim \of ‘the parties after making spot
inspection, it will be mandatory for the
isional court to make spot inspection
- while upsetting the arrangement made by

: the court below. In respect to various

))factual aspects as pleaded by the
> petitioner in his objection before the
Consolidation Officer and as stated before
this Court, it appears to be in the ends of
justice that Revisional court may be called
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upon to make spot inspection, keeping in
mind the stand of the respondents and
then decide the matter after giy
adequate opportunity of hearing to " the
parties, in accordance with law. Needless
to say that decision by R' jisional court
will be his 1ndependent exercise being
uninfluenced by any \observatlon or
finding so recorded:by. the lower courts as
the Revisional court is the last court of
fact, empowered to deal with the matter
on the quesnon ‘of facts and law as well.
Thus, it 1s for. the Revisional court now to
take up _the matter pursuant to the
command of this Court and to decide the
clalm of parties as observed above,
. allowing any unwarranted
\urnment to them unless it is required
or very compelling reason, preferably
within a period of four months from the

)" date of receipt of a certified copy of this

order from either of the parties. It is made
clear that this Court has not expressed any
opinion either way in relation to the
merits of claim of the parties.

7. For the reasons recorded above,
this petition succeeds and is allowed. The
impugned judgment of the Deputy
Director of Consolidation dated 9.1.2002
(annexure 4) to the writ petition is hereby
quashed and the matter is remitted back to
the concerned Revisional court to do the
needful, in the light of the observation as
made above.

Petition Allowed.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD: 1.12.2004

BEFORE
THE HON'BLE RAKESH TIWARI, J.

Civil Misc. Writ Petition No. 18703 of 1999

Lala Yadav ...Petitioner
Versus
Secretary Madhyamiak Shiksha Parishad,

Allahabad and others ...Respondents

Counsel for the Petitioner:
Sri V.K. Srivastava

Counsel for the Respondent:
S.C.

Intermediate Education Act 1921-Chapt..
III Regulation 7 (as amended 1983)-
Correction of Date of Birth- in High
School Certificate — the dat e of birth as

recorded in Primary School was 5,7.63-in
Transfer Certificate wrongly recorded as
1.1.59- according the same  mistake
continued in High School certiflcate also-
Petitioner got appointed as accountant
in UPSRTC and in service book also date
of birth recorded ;1.1.,59- ‘passed High

representation made 1989- cannot be
changed- legal aspect explained.

Held- Para 10 & 11

If there was any mistake in the date of
birth entered into his service book the
pet|t|oner 'ought to have moved an
application at the very initial stage
~_immediately when the mistake came to
" his knowledge in 1978 or when he had

* first signed his service book after the
~._same was prepared. The assertion of the

) petitioner  that he moved the
, representation immediately on coming to

know about his incorrect date of birth is
falsified from the records.

The present case is squarely covered by
the aforesaid decision. In this view of
the matter, no writ of mandamus can be
issued to the educational authorlties to
correct the date of birth of the petitioner
and hence the prayer of the petltloner
cannot be granted. <

Case law discussed:
1994(24) ALR 173

(Delivered by HQ edeesh Tiwari, J.)

Heard ,c/:p‘iﬁnsel; for the parties and
perused the rccord.

V= ;Tkhe controversy involved in this
wrlt‘ etition is as to what is the correct

date of birth of the petitioner.

ST 2. This petition has been filed for a
direction to the respondents to correct the

) date of birth of the petitioner in all the

documents and certificate issued by the
educational and other authorities.

3. According to the petitioner,
1.1.1959, an incorrect date of his birth,
has been recorded in all the documents
including his service book and certificates
issued by the educational authorities. He
claims that his correct date of birth is
5.7.1963.

4. It appears that the petitioner was
appointed on the post of Accountant in
the U.P. State Road Transport
Corporation. The date of birth recorded in
the service book of the petitioner is
1.1.1959 on the basis of his High School
Certificate. The petitioner moved an
application to the Secretary Board of High
School and Intermediate Education, U.P.,
Allahabad for correction of his date of
birth as 5.7.1963 but the same is still
pending decision, hence this writ petition.
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5. The facts of the case, in brevity,
are that the petitioner alleges that he had
taken his primary education from the
Prathamik Vidyalaya Munari, Chaubepur
as is apparent from the transfer certificate
(Annexure 1 to the writ petition) issued
by the Head Master of the Primary School
Munari, Chaubepur and counter signed by
the Basic Shiksha Adhikari, Varanasi on
3.11.1998. According to the transfer
certificate the petitioner alleges to have
studied at the Prathamik Vidayalaya
Munari, Chaubepur up to V Class and his
date of birth is 5.7.1963. The petitioner
further alleges to have submitted his
original transfer certificate to the
Principal Veer Lorik Intermediate

College, Dhureshwari Dham, Gosaipur

Mohan, Varanasi at the time of takmg
admission in Class VI.

6. The counsel for the petltlon

submits that after the education of the
petitioner up to Class VIII in the\\,V eer
Lorik Intermediate College, the riﬁcipal
issued the transfer certlﬂcate (Ahﬂexure 2
to the writ petition) mentioning the date
of birth of the petitioner as 1.1.1959
arbitrarily and against the record on the
basis that the /pe ,101/1er had taken
education up to VII class at home and had
not studied in ‘any school up to Class VII
before takmg admission in the said
College. The counsel for the petitioner
further submits that the petitioner had
submitted his original transfer certificate
'iﬁlS/Slled by the Principal of the Veer Lorik
.Intermediate College at the time of
admission in Class IX in Subhash
; Chaubepur. He
))passed High School Examination as a
>regular student in the year 1978 from the
Board of High School and Intermediate
Education, U.P., Allahabad. In the High
School certificate issued by the Board of
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High School and Intermediate Education,
UP, Allahabad the date of birth of. the
petitioner was mentioned as 1’415.' 59
the basis of Class VIII certifica e,;,fThe
counsel for the petltloner submits“that as
soon as the petitioner came to know that
an incorrect date of (birth” has been
recorded in his High School certificate he
moved a representatxon to the Principal of
the Veer Lorik Int mediate College for
correction of his date of birth as 5.7.1963
on the basis- Qf the transfer certificate
issued by the 'Headmaster of Prathamik
Vldyala é Munarl Chaubepur but to no

“aV1t it has been averred that for the
first time the petitioner has made the
representation for correction of his date of
“birth on 29/30.9.1984 to the Principal of
the Veer Lorik Intermediate College

followed by representations dated
10.4.1989, 12.10.1989 and 18.10.1990
and the representation dated 15.4.1989 to
the Regional Manager, UP State Road
Transport Corporation, Faizabad Zone,
Faizabad while he was issued High
School examination. In paragraph 3 (c) it
is further stated that if there is any
mistake in the High School certificate, the
same may be got corrected within two
years of the issuance of the High School
certificate under Regulation 7 (chapter
III) of the Regulations (as amended in the
year 1983) framed under the U.P.
Intermediate Education Act, 1921. The
petitioner made such a representation on
27.11.1998, which is highly time barred.

8. The counsel for the respondents in
support of his contentions has relied upon
decision of this court rendered in
Rajendra Prasad Singh Vs. State of U.P.
& another, 1994 (24) ALR 173 wherein it
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has been held that it is the candidate who
has to declare his date of birth in
examination form and the Board cannot
examine its correctness. It is further held
that the Board is required to make
correction in the High School certificate if
there is any omission or error on the part
of the Board but the Board has no
jurisdiction to inquire as to what is the
correct date of birth even if an incorrect
date of birth is given by the examinee in
his examination form.

9. Admittedly the petitioner came to
know about the fact of incorrect recoding
of his date of birth in the transfer
certificate on 30.6.1976 issued by the
Principal of the Veer Lorik Intermediate
College. It is also apparent that the
petitioner had filled in the signed his dat

of birth as 1.1.1959 in the exam1nat1 n-

form of High School before appearing in
the examination. This date is also given in
the High School certificate, a pho‘gostat
copy of which is annexed as Annexure 3
to the writ petition. It is admltted fact that
the date of birth of the petitioner as
1.1.1959 is recorded in’ his service book
on the basis of ng\ Se 061 certificate. It

had taken ad ;SSIOH direct in Class VIII
in Veer Lorik Intermediate College after
taking education at home up to Class VII.

10.The transfer certificate alleged to
¢ been issued by the Headmaster of a
rimary school is not an incorrigible
the transfer certificate
issued by Principal of the Veer Lorik
> Intermediate College and in the High
School certificate as well as in the Service
Book of the petitioner of date of birth of
the petitioner is recorded as 1.1.1959. It is

settled law that in case of dispute about
the date of birth, the date of birth as
recorded in the Service Book* should be
taken as the authenticated date of birth as
this date of birth is recorded on the basis
of High School certificate. JIf there was
any mistake in the date’ of blrth entered
into his service book the petltloner ought
to have moved an apphcatlon at the very
initial stage immediately when the
mistake came to. knowledge in 1978 or
when he had first signed his service book
after the same was prepared. The

assertlon of the petltloner that he moved

o fa151ﬁed from the records.

> 11. The present case is squarely
covered by the aforesaid decision. In this
view of the matter, no writ of mandamus
can be issued to the educational
authorities to correct the date of birth of
the petitioner and hence the prayer of the
petitioner cannot be granted.

12. For the reasons stated above, this
is not a case for interference under Article
226 of the Constitution. The writ petition
is accordingly dismissed. No order as to
costs.

Petition Dismissed.
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ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 22.11.2004

BEFORE
THE HON’BLE ASHOK BHUSHAN, J.

Civil Misc. Application No. 191754 of
2004.
In
Civil Misc. Writ Petition No. 44673 of 2004

Track Parts of India Mazdoor Sabha
...Petitioner
Versus

State of U.P. and others ...Respondents

Counsel for the Petitioner:
Sri K.P. Agrawal

Miss Bushra Maryam

Anita Singh

Counsel for the Respondents 7

Sri S.M.A. Kazmi
Sri K.R. Sirohi
S.C.

Court fee Act 1870-Section 5-Whether
the order passed by Taxing Officer under
Section 5 of the Act is final on subject to
judicial review under ticle 226 of the
Constitution of  India?-held-order
became final onfy for the purposes of
court fee, but sub]ect to judicial review
under Artlcle 226 of the Constitution.

Held: Para 19 & 21

In vgew kof the law laid down by the apex
Court, as noted above, the order of
'*i;,kTaxing Officer is not immune from
“judicial review of this Court under Article
226 of the Constitution. The order of

Taxing Officer is final only for the

/ purposes of the Court Fees Act. The Full

> Bench of this Court in Smt. Gindori Bibi's

case (supra) has also taken the view that
opinion formed by Taxing Officer with
regard to importance of the question is
subject to writ of certiorari.

‘~~jset-aside the order
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From what has been said above, it is
clear that order of the Taxing Officer is
subject to scrutiny by this Court under
Article 226 of the Constitution and there
cannot be any fetter .in((exercise of
jurisdiction by this Court ‘under Article
226 of the Constitution while considering
the order of Taxing Officer. The
jurisdiction of this Court shall not
confine only to |ssue a writ directing the
Taxing Officer <to refer the question
under Section5. of the Court Fees Act. It
is true that’ thls Court while exercising
jurisdiction' under Article 226 of the
Constitution. ~can always issue direction
to the Taxmg Officer to make a reference
under Section 5 of the Court Fees Act but
apart from that the Court can always
and pass any
proprlate order in the ends of justice

( including an order setting aside the
“.report of the Stamp Reporter as well as
)’the order of the Taxing Officer and

making a declaration with regard to
sufficiency of the Court fee.
Case law discussed:

AIR 1981 SC 298

AIR 1987 SC 716

AIR 1964 SC 743

AIR 1977 Alld. 490

AIR 1998 Alld. 396

AIR 1977 Alld. 122

1997 (2) ACT 1496

AIR 1966 SC 249

AIR 1977 SC 237

AIR 1997 (3) SCC 261

2003 (6) SCC 675

1994 CRC (i) 16

(B) Court Fee Act 1870, Section 5-Court
fee-Petition filed by the sectary of Tax
part of India Mazdoor Sangh-challenging
the order passed by the Deputy Labour
Commissioner-being Regd. Trade Union-
entitled to expose the right of its
member-Petition files by the petitioner
held-maintainable-hence Single Court
fee sufficient.

Held: Para 23, 24 & 25

In the present case there is only one
petitioner i.e. registered Trade Union.
The petitioner being one, the writ
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petition is maintainable at the instance
of the Trade Union. The judgment in
Mota Singh's case (supra) is not
attracted simply because there are not
more than one petitioner in the present
case.

When the application was filed by the
Union itself before the Deputy Labour
Commissioner which is apparent from
the impugned order itself, the writ
petition is maintainable on behalf of the
petitioner-union and only one set of
court fee is liable to be paid in
accordance with the proposition as laid
down in Answer-1 of the Full Bench
judgment in paragraph 45.

Only one set of court fee was payable in
the present case in view of the

proposition laid down by the Full Bench

in Umesh Chand Vinod Kumar's cas

(supra) since the petitioner which is
registered trade union is entitled to
espouse the case of its member and the ”
order which was challenged was the"’

order passed on the appllcatlons of the
petitioner itself. The applications: flled by
the petitioner before the Deputy Labour
Commissioner were annexed to the writ
petition as Annexures-1, 2 and 3. There
is a specific averment ln“ the writ
petition, in paragraph 2 that petitioner-
Trade Union had right to sponsor the
case of all the;?mem ers before the
Deputy Labour Commissioner under the
provisions of the U.P. Industrial Disputes
Act, 1947 and the ‘rules and regulations
framed therem The judgment of the
apex Cqurt_ in Akhil Bhartiya Soshit
Karamchari ~ (Railway) Sangh's case
(supra) do support the contention of
«counsel for the petitioner that writ

’*ﬁ;,petltlon filed by petitioner-union is fully

N “malntalnable

- N (Dehvered by Hon'ble Ashok Bhushan, J.)

1. This is an application filed by the
petitioner praying for setting aside the
report of Stamp Reporter dated 5th
October, 2004 and the order of the Taxing

Officer dated 12th October, 2004
upholding the deficiency in the stamp
amounting to Rs.16,065/-. N

2. Heard Sri K.P. AgarwaL“Iearned
Senior Advocate appearing ~for the
petitioner, Sri S.M.A, | Kazml learned
Chief Standing Counsel appearmg for the
State and Sri K.R. Slrohl, learned counsel
appearing for resp 0 ndent No.4.

3. The writ petition has been filed by
Track Parts of India Mazdoor Sabha,
which is(a reglstered trade union under
the Trade Umon Act, 1926, praying for a
mandamus commanding respondent No.3

to\pay the workman the money that they
had claimed in their applications filed

der the Uttar Pradesh Industrial Peace
(Timely Payment of Wages) Act, 1978

)" which was rejected by the Deputy Labour

Commissioner vide order dated 23rd
September, 2003. It has further been
prayed that a writ be issued for quashing
the order dated 23rd September, 2003
passed by Deputy Labour Commissioner,
Kanpur Region, Kanpur (Annexures 10,
11 and 12) and direction be issued for
issuing recovery certificate in respect of
the wages of the workmen for the period
January, 2003 to June, 2003.

4. The Stamp Reporter vide his
report dated 5th October, 2004 reported
deficiency of stamp amounting to
Rs.16,065/- in the writ petition. The writ
petition has been filed paying stamp duty
of Rs.100/- only. Against the report of the
Stamp Reporter, the petitioner filed an
objection before the Taxing Officer. The
objection filed by the petitioner against
the report of the Stamp Reporter has been
rejected by the Taxing Officer vide its
order dated 12th October, 2004. The
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Taxing Officer while rejecting the
objection gave following reasons:-

"The contention of the learned
counsel for the petitioner is that a single
set of Court fees is payable. In my
opinion, every member of the petitioner
has a separate and individual cause of
action. Hence a single set of Court fees is
not payable as directed by Hon'ble
Supreme Court in the case of Mota Singh
Vs. State of Haryana, AIR 1981 Supreme
Court 484.

The petitioner to make good the
deficiency of Court fees."

5. Learned counsel for the petitioner,

challenging the aforesaid order of Taxing
Officer,

petitioner's Trade Union is liable to pay

separate court fee for entertainment of the

writ petition is erroneous and is n¢
accordance with law laid down by the
Full Bench of this Court/in "AIR 1984
Alld. 46; Umesh Chand Vlnod Kumar
and others Vs. Krishi- Utpe

Samiti and another, AIR 1981 S.C. 298;
Akhil Bhartiya - shlt Karamchari
(Railway) Sangh Vs/ Union of India
and others, AIR\1987 S.C. 716; A.N.
Pathak and thers Vs. Secretary to the
Government ‘Ministry of Defence and

. Learned counsel for the petitioner
sul mitted that the order of Taxing Officer
has been passed in exercise of jurisdiction

- conferred on Taxing Officer by Section 5

))of the Court Fees Act, 1870. The
> contention is that decision of the Taxing
Officer being not in accordance with law,
this Court in exercise of its jurisdiction
under Article 226 of the Constitution may

contended that the view of-
Taxing Officer that every member of the
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quash the report, hold the Court fees
already paid in the writ petition. as
sufficient and entertain the writ- etmon
Learned counsel for the petitioner further
contended that this Court” has also
jurisdiction to determine’ the\ questlon of
payment of court fees, whic \'15 incidental
to giving relief to the petitioner as
claimed in the writ: petmon Reliance has
also been placed by counsel for the
petitioner on AIR 1964 S.C. 743; Central
Bank of ~ Indla Ltd. Vs. P.S.
Rajagopalan etc.

7. Learned Chief Standing Counsel,
icS.M.A. Kazmi, appearing for the
has submitted that the question

;reg ding payment of court fees in the

writ petition is to be determined by the
Taxing Officer and in case his order is
being contested, at best, direction can be
issued to the Taxing Officer to refer the
question of any general importance to the
Judge nominated by Hon'ble the Chief
Justice under Section 5 of the Court Fees
Act. Sri Kazmi contended that although
the order of the Taxing Officer is subject
to jurisdiction of this Court under Article
226 of the Constitution but the
jurisdiction by this Court can be exercised
only to the extent of directing the Taxing
Officer to refer any question of general
importance to the Judge nominated under
Section 5 of the Court Fees Act. Reliance
was placed by Sri Kazmi on Full Bench
judgment of this Court in AIR 1973 Alld.
490; Smt. Gindori Bibi Vs. The Taxing
Officer and others, AIR 1998 Allahabad
396; Sushmakar Dubey Vs. Taxing
Officer and others, AIR 1977 Alld. 122;
Om Prakash and another Vs. State of
U.P. and another and 1997 (2) Alld.
Civil Journal 1496; Shyam Singh and
others Vs. Meerut Mandal Vikas
Nigam and others. Sri Kazmi has also
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placed reliance on the Full Bench
judgment of this Court in Umesh Chand
Vinod Kumar's case (supra) and
contended that according to principles
laid down by the Full Bench each member
of the petitioner-Union is liable to pay
court fee and Taxing Officer has rightly
placed reliance on the judgment of the
apex Court in Mota Singh's case (supra).

Sri K.R. Sirohi, learned counsel
appearing for the High Court has adopted
the arguments of Sri Kazmi in support of
his submission.

I have considered the submissions of
both the parties and perused the record.

8. From the facts of the present casg’
and submission made by counsel for the-
following questions arise for -

parties,
decision in the present case:-

(i) Whether the order of Taxmgl Ofﬁcer

nominated by <
Justice or judi‘

,,Co rt /’under Article 226 of the
‘Constitution, judicial review by this
urt shall confine only to the
question as to whether the Taxing
" Officer has erred in forming his
opinion as to whether the question is
one of the general importance which
require reference to the Judge
nominated under Section 5 of the
Court Fees Act?

(ii1)) Whether the present writ petition
filed by Track Parts of India Mazdoor
Sabha, which is a reglstered trade
union, can be entertained only when
each workman who is member of the
trade union for whose benefit the
application was made\before the
Deputy Labour Commissioner, pays
separate court ke 2 O

9. The ﬁrs and second questions
being 1nterrelated ‘are being considered
together.

Sectiqﬁ“55 f the Court Fees Act provides:-

. Procedure in case of difference

—\a to necessity or amount of fee- When

any difference arises between the officer
whose duty it is to see that any fee is paid
under this Chapter and any suitor or
attorney, as to the necessity of paying a
fee or the amount thereof, the question
shall, when the difference arises in any of
the said High Courts, be referred to the
taxing-officer, whose decision thereon
shall be final, except when the question is,
in his opinion, one of general importance,
in which case he shall refer it to the final
decision of the Chief Justice of such High
Court, or of such Judge of the High Court
as the Chief Justice shall appoint either
generally or specially in this behalf."

10. Section 5 of the Court Fees Act
lays down that decision of the Taxing
Officer, in the event of any difference
between the report of the stamp reporter
and the petitioner or his counsel arises,
shall be final. The section further provides
that there is only one exception regarding
finality of the order of Taxing Officer,
i.e., except when the question is, in the
opinion of Taxing Officer, one of general
importance, in which case he shall refer it
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to the final decision of the Chief Justice of
such High Court, or of such Judge of the
High Court as the Chief Justice shall
appoint either generally or specially in
this behalf. The order of Taxing Officer,
thus, is final except when he makes a
reference to the Judge nominated by the
Chief Justice when he is satisfied that the
question which has arisen in the case is of
general importance. In the present case,
no reference has been made by the Taxing
Officer to the Judge nominated by
Hon'ble the Chief Justice. The order of the
Taxing Officer, thus, is final under
Section 5 of the Court Fees Act. The
opinion which has to be formed by the
Taxing Officer as to whether the question
is one of general importance although is
subjective opinion but while forming the
said opinion the Taxing Officer has to ac
judicially. In case while forming the
opinion the Taxing Officer disregard any
statutory provision governing the field or
his opinion is contrary to law_ lald down
by this Court and the apex Court he said
opinion can be put to scrutiny \;T;The Full
Bench of this court in Smt. Gindori
Bibi's case (supra)cwhilg) aﬁalysmg the
provisions of Section 5 of the Court Fees
Act made follow observations in
paragraph 13:-  (

"13.
referred

Once a question is

\the> Taxing Officer on a
difference \ arising between the Stamp
Reporter-and the suitor, it is the duty of
the former to render a decision thereon
drrespective of the fact whether the
uestion was of ordinary importance or of
eral importance. The Taxing Officer is

SN Lmder a duty to render his decision on

merits. Having done that the Taxing
> Officer has to consider whether the
question is one of general importance and
once he is of opinion that the question is
one of general importance, then the

o questlon :
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decision rendered by him on merits will
not be final and he will be under a duty to
refer the question for the final dec ion of
the Taxing Judge. Thus the procedural
scheme under the section((is -that the
Taxing Judge will get the isdiction to
render a final decision on \the\?questzon of
the Court-fee only. when the Taxing
Officer refers the quest' "

11. The Fu Bench in Smt. Gindori
Bibi's case (supra) also laid down that
there is ng;hjng,m the scheme of Section
5 preventing a suitor to invite by
apphcatlon the Taxing Officer to form an

. as to the importance of the
In the present case, the
ioner is not praying for a direction to

_the Taxing Officer to form an opinion

with regard to importance of question
involved in the case. The prayer of the
petitioner is that order be quashed and it
be held that Court fee already paid is
sufficient. The Full Bench in Smt. Gindori
Bibi's case (supra) laid down following in
paragraph 16:-

"16. The Taxing Officer has to
perform a judicial function under Section
5. In forming an opinion as to the
importance of the question he is under a
duty to act judicially and not arbitrarily.
We think any opinion rendered by him on
the importance of the question may be
amenable to a writ of certiorari if in
forming his opinion the Taxing Olfficer
proceeded  arbitrarily and  against
established judicial principles. It is not
open to the Taxing Olfficer to decline at
his sweet will forming of an opinion on
the importance of the question ......... "

12. The question which arises for
consideration is as to whether the order of
Taxing Officer passed under Section 5 of
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the Court Fees Act is final and only
subject to decision by Judge nominated by
Hon'ble the Chief Justice under Section 5
of Court Fees Act on a reference made by
Taxing Officer or such decision can be
subject to judicial review by this Court
under Article 226 of the Constitution.
From the scheme of the Court Fees Act, it
is clear that for the purposes of the Act
the order of Taxing Officer is final. The
only exception provided under Section 5,
on which finality of the order of Taxing
Officer is put in jeopardy, is when a
reference is made by the Taxing Officer
after forming an opinion that question is
of general importance and in that case
decision given on the reference of Taxing

Officer by the Judge nominated under

Section 5 is final. Now taking a situation

when after order of the Taxing Officer no—
reference is made by the Taxing Officer

to the Judge nominated under Sectidn
whether the order of the Taxing: Qfﬁqer is
final and cannot be even chall :
proceeding under Article 226 of the
Constitution, is <questioii/ for
consideration. At this stage, it is relevant
to note the Division. Benchr judgment of
this Court in Shyai Smgli‘s case (supra)
where this Court observed that the order
of Taxing Officer was final and could not
ither in the Court or by
vappeal. The relevant
were made in paragraph 10
idgment  which is  extracted

10. In the present case, the taxing
o officer by his order dated 19th January,
N 1993, rejected the objection of the
)) appellants and upheld the report of the
> office showing deficiency of Rs.1785 in
the writ petition in terms of Section 3.
This order of the Taxing Officer was final
and could not be questioned either in the
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Court or by filing Special appeal. The
question has been examined by learned
Single Judge and he also agreed.) lth\ the
report of the Taxing Officer. However, in
our opinion, as the decision of the Taxing
Officer was final it could notlbe sub]ected
to scrutiny of the Court. Since i

in this case the learned \Judge has not
reversed the order of the taxing Officer
and the learned Judge‘has simply upheld
the same, no.. order is required to be
passed by this: Bench in this behalf- The
legal posztlon about the maintainability of
the Speclal appeal against the decision of
theTaxing Officer or Taxing Judge under
Secaon\ 5 of the Act arose for

« consideration before the Division Bench
;O‘ this Court in case of Om Prakash and

another v. State of U.P. and another,
AR. 1977, All. 122 (D.B). The Division

" Bench has held that the decision of the

Taxing Officer or the Taxing Judge under
Section 5 of the Court Fees Act shall be
final and conclusive for all purposes and
the decision shall not be open to revision
or appeal. The Division Bench has placed
reliance in the judgment of the Full Bench
of this court in Balkaran Rai v. Gobind
Nath Tiwary (1890) I.L.R. 12 All 129,
Kunwar Karan Singh v. Gopal Rai
(1910) I.L.R. 32 All. 59, Lurkhur Chaube
v. Ram Bhajan Chaube, (1903) AILW.C.
214 and  Sathappa  Chettiar v.
Ramanathan Chettiar (A.IL.R. 1958 SC
245)."

13. The above judgment was
rendered by Division Bench of this Court
in special appeal filed against order of
learned single Judge in a writ petition in
which legality of the order of Taxing
Officer was challenged. The Division
Bench ultimately found the special appeal
not maintainable and made following
observations in paragraph 13:-
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""13. For the reasons stated above, in
our opinion, this special appeal is not
legally maintainable and is liable to be
dismissed as such. In the circumstances, it
is not necessary for us to examine other
questions raised by learned counsel for
the parties on merits of the appeal. The
appeal is, accordingly, dismissed as not
maintainable.”

14. From above observations made
by the Division Bench of this Court in
Shyam Singh's case (supra), it appears
that Division Bench took the view that
order of the Taxing Officer being final
under Section 5 of the Court Fees Act
could not have been challenged in the
Court or by means of special appeal. The
observations of the Division Bench in the
said judgment have to be read in contex

of finality of the order of the Taxing-

Officer under Section 5 of the Court Fees
Act. The observations made by the
Division Bench cannot be read as deaylng
challenge of the order of Taxmg Officer
under Article 226 of the Constitution
since even in the Full Benc Qf this Court
in Smt. Gindori Bibi's case (supra) while
considering Section 5 of the Court Fees
Act, the Full Bencl f had laid down
in paragraph 16,")... We think any
opinion renderedv by him on the
importance of “the question may be
amenable ‘to a writ of certiorari if in
formmg h's opinion the Taxing Officer
arbitrary and  against
ffesta _klshed judicial principles......... ". The
order of the Taxing Officer rendered on
lifference between the Stamp Reporter

: and the petitioner or forming an opinion

with regard to importance of the question
> is an order under Section 5 and when the
opinion formed by the Taxing Officer
with regard to importance of the question
is amenable to writ of certiorari why
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cannot the order of Taxing Officer passed
in exercise of jurisdiction under Section 5
of the Court Fees Act can also‘be subject
to writ of certiorari in which order- ¢ has
not formed any opinion with’ regard to
importance of the questlo ‘There is one
more aspect, which needs;;to‘ be noted.
According to scheme of Section 5 of the
Court Fees Act, the eference by Taxing
Officer to a Judge nominated by Hon'ble
the Chief Justice is permissible when in
the opinion of Taxing Officer the question
is one of general importance. The
statutory prov1s10ns thus, contemplate
referenceito a Judge under Section 5 only

\ question is of general

& 1mp0rtance and if the question is not of

ral importance, the reference cannot

'\k\be;»made under Section 5 and the order of

axing Officer in that event is final. Where
decision of Taxing Officer in a case
which does not involve any question of
general importance but it prejudicially
effects the petitioner of a case is not
subject to any judicial scrutiny is a
question which is to be answered. The
finality of the order of Taxing Officer
under Section 5 of the Court Fees Act is
finality for the purposes of the said Act.
Finality attached to any order in a statute
is finality to that order qua that statute and
jurisdiction of this court under Article 226
of the Constitution to have judicial review
of the said order passed under any Statute
which is final for that Statute is not
excluded. The right of judicial review
given under Article 226 of the
Constitution cannot be whittled down by
attaching finality to any order under any
Statute. The right of judicial review of
any decision by this Court under Article
226 of the Constitution cannot be
curtailed by any statute be enacted by
Parliament or State Legislature.
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15. A Constitution Bench of the
apex Court in AIR 1966 SC 249; Bharat
Kala Bhandar Ltd. Vs. Municipal
Committee, Dhamangaon had occasion
to consider the provisions of Section 84
(3) of the Municipalities Act which
provided that no objection shall be taken
to any valuation, assessment, or levy, nor
shall the liability of any person to be
assessed or taxed be question, in any other
manner or by any other authority than is
provided in this Act. The apex Court held
that the said provisions does not effect the
remedy provided under Article 226 of the
Constitution to a citizen. Following was
observed in paragraph 30:-

M e Under Art. 226 the

Constitution has provided a remedy to
citizen to obtain redress in respect of a ta

Municipalities Act."

16. Similarly the a
occasion to consider
Industrial Disputes Act, 1947 in AIR
1977 SC 237; The, »tevofHaryana Vs.
The Haryana Co—operattve Transport
Ltd. and others. Section 9(1) of Industrial
Disputes Ac 1947 provided that no order
of the apprqprlate Government or of the
Central " Government appointing any
n as’the Chairman or any other
ffmember of a Board or Court or as the
siding officer of a Labour Court,
. Tribunal or National Tribunal shall be
~_called in question in any manner.
Considering the above provisions, the
> apex Court observed in paragraph 14:-
....... But it is impossible to construe
the provisions as in derogation of the
remedies provided by Arts. 226 and 227

ction 9(1) of

1ev1ed or collected under an invalid law N
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of the Constitution. The rights conferred
by those articles cannot be permitted to be
taken away by a broad and
provision in the nature of Sec 9
Act ....... " (4

17. A seven Judge Bench in (1997)
3 S.C.C. 261; L. Chandra ‘Kumar Vs.
Union of Indla and others considered
the provisions of ; icle 323-A and 323-B
of the Constltutlon ‘which provided for
making of~ approprlate law by the
parliament excludlng the jurisdiction of
all Courts except the jurisdiction of the
Supreme Court under Article 136 of the
Constltutlon thus by constitutional

& amendment the right of judicial review

der/Article 226 of the Constitution was

taken away. The seven Judge Bench in the
said judgment has held that power of

judicial review conferred on the High
Court under Article 226/227 of the
Constitution cannot be excluded. The
provisions of Clause 2(d) of Article 323-
A and Clause 3 (d) of Article 323-B of the
Constitution to the extent they excluded
the jurisdiction of the High Courts and the
Supreme Court under Articles 226/227
and 32 of the Constitution were struck
down and provisions of Section 28 of the
Administrative  Tribunal Act which
excluded the jurisdiction of the High
Court was also held to be
unconstitutional. The apex Court laid
down following in paragraph 99 of the
said judgment:-

"99. In view of the reasoning
adopted by us, we hold that clause 2(d) of
Article 323-A and clause 3(d) of Article
323-B, to the extent they exclude the
Jurisdiction of the High Courts and the
Supreme Court under Articles 226/227
and 32 of the Constitution, are
unconstitutional. Section 28 of the Act
and the "exclusion of jurisdiction” clauses
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in all other legislations enacted under the
aegis of Article 323-A and 323-B would,
to the same extent, be unconstitutional.
The jurisdiction conferred upon the High
Courts under Articles 226/227 and upon
the Supreme Court under Article 32 of the
Constitution is a part of inviolable basic
structure of our Constitution. While this
Jjurisdiction cannot be ousted, other courts
and  Tribunals may  perform a
supplemental role in discharging the
powers conferred by Articles 226/227 and
32 of the Constitution. ......... "

18. A recent judgment of the apex
Court in (2003) 6 S.C.C. 675; Surya Dev
Rai Vs. Ram Chander Rai and others had
considered the scope of Article 226/227
of the Constitution. The apex Court has

laid down in the said judgment that the-

jurisdiction conferred to the High Court
under Article 226 of the Constltutl -
cannot be taken away by any - }eg1slat1ve
enactment or by judicial pronouncement.
The apex Court while endorsing the view
of the Division Benchof Delhi High
Court, held following in :
the said Judgment - <

Chandra Kumar W Union of India dealt
with the nature of power of judicial
review confe ‘ed' by Article 226 of the
Constitution —~and  the  power  of
superm endence conferred by Article 227.
It was- eld that the jurisdiction conferred
‘on the Supreme Court under Article 32 of
“\the Constitution and on the High Courts
under Articles 226 and 226 of the
; is a part of the basic
)) structure of the Constitution, forming its
vintegral and essential feature, which
cannot be tampered with much less taken
away even by constitutional amendment,
not to speak of a parliamentary
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legislation. A recent Division Bench
decision by the Delhi High /[Court
(Dalveer Bhandari and H.R. Malhotm
JJ.) in Govind v. State (Govt. ofNCT of
Delhi) makes an in- depth survey of
decided cases including almost all the
leading decisions by thzs Co rt’and holds:

"74. The powers of the High Court
under Article 226 cannot be whittled
down, nulllﬁed _,urtalled abrogated,
diluted or taken either by amendment of
the Constltuuon The power of juridical
review is amn inherent part of the basic
structure “and it cannot be abrogated

w1thout\ affectlng the basic structure of the

tutlon "

The essence of constitutional and
egal principles, relevant to the issue at

“hand, has been correctly summed up by

the Division Bench of the High Court and
we record our approval of the same."

19. In view of the law laid down by
the apex Court, as noted above, the order
of Taxing Officer is not immune from
judicial review of this Court under Article
226 of the Constitution. The order of
Taxing Officer is final only for the
purposes of the Court Fees Act. The Full
Bench of this Court in Smt. Gindori
Bibi's case (supra) has also taken the
view that opinion formed by Taxing
Officer with regard to importance of the
question is subject to writ of certiorari. A
Division Bench of this Court in (1994) 1
CRC 16; Saroja Nand Jha and others
Vs. M/s Hari Fertilizers and another
while exercising the jurisdiction under
Article 226 of the Constitution has set-
aside the report of the Taxation Officer.
The judgment of Division Bench of this
Court in Sushmakar Dubey's case
(supra) also entertained a writ petition
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challenging the order of Taxing Officer
which writ petition was ultimately
allowed. In that case, however, the
Division Bench issued a direction to
Taxing Officer to refer the matter to
Taxing Judge for opinion. However, the
Division Bench after referring to the
judgment of Smt. Gindori Bibi's case
(supra) of this Court made following
observations in paragraph 13:-

"13. In view of the aforesaid dictum
of the Full Bench the question of the
matter being of general importance alone
can be examined by the writ Court in the
event of a contrary finding having been
recorded by the Taxing Officer or in the

event of his having not deciding the said

issue."

20. The Division Bench in the/s,ai‘rl* )

case, thus, took the view that writ Co

can only examine the question as to

whether the matter is of general
importance or not. The said observatron
of the Division Bench« has been made
relying on dictum of Full Berlch in Smt.
Gindori Bibi's case: upra) It is relevant
to note the facts of Smt. Gindori Bibi's
case (supra) and the ] aid down by this
Court in the said judgment A first appeal
was filed in thls Court by Smt. Gindori

] rejected the objectron of the

fziappellant and upheld the report of the
. Stamp’Report. An application was made
~ by the appellant before the Taxing Officer
N praying that Taxing Officer be pleased to
))refer the case for final decision to the
> Chief Justice or any Hon'ble Judge to be
appointed by the Chief Justice under
Section 5 of the Court Fees Act. The
Taxing Officer rejected the application

taking view that Taxing Officer has no
reason to make any reference to the Court,
as prayed. Thereafter writ petition. \WaS
filed by Smt. Gindori Bibi questioning the
report of the Stamp Report and »the order
of the Taxing Officer. A prayer was also
made for directing the, Taxrng Officer to
refer the question of d ficiency in the
Court fee to the court under Section 5 of
the Court Fees Act. The observation made
by the Full Bench in paragraph 16 of the
said judgment is- to the effect that any
opinion rendered by Taxing Officer on the
1mp0rtance ‘of the question may be
amenable to the writ of certiorari if in
formrn his opinion the Taxing Officer

eedéd arbitrarily and  against

‘:festabhshed judicial principles. The Full

Bench was neither called upon to express
ny opinion as to the limit of the
jurisdiction of this Court under Article
226 of the Constitution while considering
the order of taxing Officer nor the Full
Bench observed that exercise of writ
jurisdiction under Article 226 of the
Constitution shall be limited alone to
examine the opinion of the Taxing Officer
regarding general importance of the
question. The observation of the Division
Bench in Sushmakar Dubey's case
(supra) in paragraph 13, as noted above,
thus is not based on any such ratio laid
down in the Full Bench. No fetter can be
put on the exercise of writ jurisdiction by
this Court under Article 226 of the
Constitution by any legislative enactment
or by any judicial pronouncement as laid
down by the apex Court in Surya Dev
Rai's case (supra).

21. From what has been said above,
it is clear that order of the Taxing Officer
is subject to scrutiny by this Court under
Article 226 of the Constitution and there
cannot be any fetter in exercise of
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jurisdiction by this Court under Article
226 of the Constitution while considering
the order of Taxing Officer. The
jurisdiction of this Court shall not confine
only to issue a writ directing the Taxing
Officer to refer the question under Section
5 of the Court Fees Act. It is true that this
Court while exercising jurisdiction under
Article 226 of the Constitution can always
issue direction to the Taxing Officer to
make a reference under Section 5 of the
Court Fees Act but apart from that the
Court can always set-aside the order and
pass any appropriate order in the ends of
justice including an order setting aside the
report of the Stamp Reporter as well as
the order of the Taxing Officer and
making a declaration with regard to
sufficiency of the Court fee.

22. Now the question remains as-to
whether in the writ petition filed by»/‘ft o
petitioner Court fee was liable to be paid
by all the workmen who are member of
the Trade Union or not. The" Taxing
Officer has placed rehancé on judgment
of Mota Singh's case (supra) while
upholding the report’ /of ~ the stamp
reporter. In Mota mgh‘g' case (supra)
independent truck ;rators filed writ
petition challengmg the tax imposed on
each of the truck-owner. The facts and
reason given for holding that each truck
owner was liable to pay separate court fee
was given inparagraph 1 of the judgment,
which is quoted below:-

"1. We have carefully gone through
ffice report prepared pursuant to the

AN directions given by us. We are prima facie

satisfied that the petitioners have not paid
> court-fees legally payable and that the
petitioners have so modeled the title
clause of the petitions as may indicate
that the payment of the legally payable
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court fee could be evaded. Having regard
to the nature of these cases where every

transport of goods has a llabzllly \o\ipay
tax impugned in the petition, ‘edach one has
his own independent cause- factlon A
firm as understood under the Partnership
Act or a Company as understood under
the Indian compame Act, if it is entitled
in law to commence action either in the

firm name or in_the Company's name, can
do so by filing a pétition for the benefit of
the company or the partnership and in
such a case ‘court fee would be payable
dependmg upon the legal status of the
petmoner "But it is too much to expect

o that dzjj‘erent truck owners having no

ion'with each other either as partners

_oro any other legally subsisting jural

relationship of association of persons
would be liable to pay only one set of
court-fee simply, because they have joined
as petitioners in one petition. Each one
has his own cause of action arising out of
the liability to pay tax individually and
the petition of each one would be a
separate and independent petition and
each such person would be liable to pay
legally payable court-fee on his petition.
1t would be a travesty of law if one were
to hold that as each one uses high way, he
has common cause of action with the rest
of truck pliers."”

23. In the present case there is only
one petitioner i.e. registered Trade Union.
The petitioner being one, the writ petition
is maintainable at the instance of the
Trade Union. The judgment in Mota
Singh's case (supra) is not attracted
simply because there are not more than
one petitioner in the present case.

24. The Full Bench of this Court in
Umesh Chand Vinod Kumar's case
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(supra) considers in detail the question of
payment of Court fee with regard to
petitioners. One of the questions
considered by the Full Bench is the
question of payment of Court fee when a
writ petition is filed by registered
association/union for enforcement of
rights of its members as distinguished
from the enforcement of its own rights.
The present case is a case which may fall
in Question No.l as framed by the Full
Bench in Umesh Chand Vinod Kumar's
case (supra). It is necessary to note
relevant facts of this writ petition before
applying the proposition laid down by this
Court in Umesh Chand Vinod Kumar's
case (supra). Annexures-10, 11 and 12 of

the writ petition has been prayed to be

quashed. From a perusal of Annexures.

10, 11 and 12, it is clear that case was—

instituted by the petitioner-union. Th

first line of the order states that presen

case has been filed by Track Parts of India
Mazdoor Sabha. The Deputy- L@bour
Commissioner by the 1mpugne 7

dated 23rd September, 2003 has: taken the
view that establishment \as\ since been
closed on 16.1.2003 the apphcatlon for
payment of wages under Uttar Pradesh
Industrial Peace,’ \1/y Payment of
Wages) Act, 1978\ is not maintainable.
From reading of the orders, Annexures-
10, 11 and 12, it is clear that claim under
Uttar Pra"yd‘esh‘:‘lndustrial Peace (Timely

; also been endorsed to
. Pre 1dent/Secretary of the petitioner-
o union. When the order impugned was
N passed on the application filed on behalf
)) of the petitioner, the petitioner has right to
> challenge the said order. There cannot be
any dispute that petitioner being
registered Union, which union has been
registered under the provisions of the

Trade Union Act, is entitled to espouse
the cause of its members. When: the
application was filed by the Unic
before the Deputy Labour Commlssmner
which is apparent from the’ lmpugned
order itself, the writ" petition is
maintainable on behalf | of e’ petitioner-
union and only one set of court fee is
liable to be paid m\accordance with the
proposition as lald‘ own in Answer-1 of
the Full Bench-ju gfnent in paragraph 45.
Annexure-10-to -the writ petition also
makes it clear that application was filed
before the Deputy Labour Commissioner
by «the petrtloner The judgment of this
Cou; dated 24.9.2003 in Writ Petition

o No 33138 of 2003 (Akhil Bhartiya Safai
;‘Mazdoor Congress Vs.
Parishad, Ghaziabad and others), relied by

Nagar Palika

ounsel for the petitioner, copy of which

“has been filed as Annexure-4 to the writ

petition, fully supports the contention of
the petitioner. In above case also, the writ
petition was filed by registered Trade
Union praying for quashing the order by
which it was held that Safai Mazdoor
were drawing house rent allowance higher
than the amount to which they were
entitled and recovery was directed.

25. Only one set of court fee was
payable in the present case in view of the
proposition laid down by the Full Bench
in Umesh Chand Vinod Kumar's case
(supra) since the petitioner which is
registered trade union is entitled to
espouse the case of its member and the
order which was challenged was the order
passed on the applications of the
petitioner itself. The applications filed by
the petitioner before the Deputy Labour
Commissioner were annexed to the writ
petition as Annexures-1, 2 and 3. There is
a specific averment in the writ petition, in
paragraph 2, that petitioner-Trade Union



122 INDIAN LAW REPORTS ALLAHABAD SERIES

had right to sponsor the case of all the
members before the Deputy Labour
Commissioner under the provisions of the
U.P. Industrial Disputes Act, 1947 and the
rules and regulations framed therein. The
judgment of the apex Court in Akhil
Bhartiya Soshit Karamchari (Railway)
Sangh's case (supra) do support the
contention of counsel for the petitioner
that writ petition filed by petitioner-union
is fully maintainable.

26. In result, the order of the Taxing
Officer dated 12th October, 2004 and the
report of the Stamp Reporter dated 5th
October, 2004 are quashed. The writ
petition filed by the petitioner is held

maintainable on payment of one set of

Court fee.
The application stands
accordingly.

Application allowed.
ORIGINAL JURISDIGTION

CIVIL SIDE N

DATED: ALLAHABAD k

THE HON‘BLET“s.K. SINGH, J.

Civil Misc. Wr|t Pet}tlon No. 1892 of 2005

Harpal and another ...Petitioner
Versus
State of U.P and others ...Respondents

*;:Coun‘SeI for the Petitioners:
__Sri:Ram Niwas Singh
. SriV.K.S. Chandel

Counsel for the Respondents:
°S.C.

Constitution of India, Article 226-
alternative remedy- Petitioner being

allowed
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recorded tenure holder- on appeal filed
by Gaon Sabha as per direction of S.0.C.
The C.O. Directed to expunged the name
without affording any opportunity of
hearing- admittedly the revision under
section 48 of the Act as well as in civil
suit- interim order contmumg in favour
of petitioner-writ petition di rectly cannot
be entertained where the statutory
alternative remedy prowded on the
pertext the respondents with the
collusion of <the: local authorities
harassing the petitibner.

Held: Para 5&8

Neadless}‘to/r‘f‘say that question of right
and ownership in respect to the land in
dlspute -cannot be directly adjudicated

aqand decided by this Court and the proper
—forum-is the consolidation courts where
\matter is already pending. Thus as
. petitioners have already availed the
v alternative remedy as available to them

they cannot claim that this Court should
undertake the job of trial court,
appellate court and the revisional court
to examine the facts and the evidence
and to decide the question of title
straightaway.

In view of the aforesaid discussion, it is
clear that this is not the case where
petitioners have no remedy against the

order of the Settlement Officer
Consolidation rather they having
statutory, alternative remedy has

already availed the same it is also not
the case where the lower courts have
not granted interim protection to the
petitioners as Deputy Director of
Consolidation as well as the civil court
has granted full interim protection to the
petitioners in respect of their rights. On
these facts, this Court is not satisfied
that this is a case to entertain the writ
petition and by accepting the rights and
title of the petitioners grant relief of
injunction against the respondents.
Claim of the petitioners for adjudication
will lead to taking of the evidence and
recording of the findings on the question
of fact for which this is not the stage to
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go into the merits in the petitioners
claim.

Case law discussed:

AIR 2003 SC 2120

1995 ALJ 1319

(Delivered by Hon’ble S.K. Singh, J.)

1. Heard learned counsel for the
petitioners and learned State counsel.

2. Prayer in this petition is for
issuance of the writ in the nature of
mandamus or prohibition restraining the
respondents from evicting the petitioner
from the disputed land and pond except in
accordance with law. There is further
prayer for issuance of writ in the nature of

mandamus commanding the respondents.

from interfering in the possession of thi

petitioners over the land in dispute. B'y'“

moving amendment application prayer f )

quashing the order of the settlem\ 1t

officer consolidation dated 11.4. 2001 ‘has
been made and another prayer ha§> also

the Settlement Off
dated 11.4.2001 Wit

easonable time.

Argument of the learned counsel for
the petitioners c: ; ‘be summarised.

ispute is in respect to plot no.
843 and ‘837 situated in village Palri
' Shlkarpur district Muzaffarnagar.
m of the petitioner is that name of
i predecessor was recorded for a long
and admittedly when the present

~_consolidation proceedings started name of

/petitioners' father was recorded as
v Assami. It is claimed that several
objections came before the Consolidation
Officer in respect of the entry over the
land in dispute including one by the
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petitioner's  father besides Ramesh
Chandra and Gaon Sabha and they are
pending. In the meantime matter Went to
the Settlement Officer Consolidat on at
the instance of the Gaon Sabha in which it
is said that the order was’ assed by the
Settlement Officer Conso dation after

calling report from the C‘onsohdatlon
Officer and by order dated 11.4.2001

be expunged.. C agn is that as order
passed by the appellate authority was
without any: Opportunlty to the petitioners'
father and without their being any order
of the Cansohdatlon Officer, petitioners'
father ~filed revision along with stay
\1’on In the revision filed before
De;puty Director of Consolidation an
order directing to maintain status quo
regarding the disputed plots was granted.

J"1t has also come that petitioners' father

filed a civil suit for injunction i.e. original
suit no. 158 of 2001 in which an
injunction was granted in his favour and
his interest was protected. Inspite of the
aforesaid grievance as placed before this
Court appears to be that respondents in
collusion with each other are trying to
interfere in the petitioners possession
although the order of Settlement Officer
Consolidation dated 11.4.2001 is illegal.
Although revision is pending before the
Deputy Director of Consolidation in
which there is interim protection to the
petitioners and a civil suit is also pending
in which also there is interim stay but
petitioners submit that as the respondents
are bent upon to harass the petitioners the
writ petition should be entertained
straightaway as alternative remedy cannot
be said to be absolute bar. Submission is
that the claim of the petitioners is related
to bread and butter and, therefore, this
Court is to entertain the writ petition and
is to grant relief, as prayed. In support of
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the submission that writ petition can be
entertained straightaway irrespective of
alternative remedy reliance has been
placed on decision given in the case of
Harbanslal Sahnia and another Vs.
Indian Coil Corporation Ltd. and
others reported in AIR 2003 SC 2120,
decision given in the case of Babu Lal
and others Vs. Collector, Varanasi and
others reported in 1995 All. C.J. 1319
and decision given in Bidi Supply Co.
Vs. Union of India and others reported
in AIR 1956 SC 479.

4. In view of the aforesaid matter
has been examined.

5. In view of the facts as has come_

on record, there is no dispute about the
fact that against the order
Settlement Officer
petitioner has filed revision before,‘»/‘fth‘
Deputy Director of Consolidation is fully
empowered to consider propri e ‘and
illegality in any order passed\” W the
subordinate  authority. < Th\ Nt

Director of Consolidation is “conferred
with very wide powers ‘ag hy can examine
any factual aspect besid ‘the legal aspect.
There is already mter
by the revisional court in favour of the
petitioners. At the same time in the suit
filed from the petitioners side petitioners
interest ha: been adequately protected by
) i In V1ew of the

the competent forum rather competent
rt against the order of the Settlement

Officer Consolidation has been already

) approached. Needless to say that question
> of right and ownership in respect to the
land in dispute cannot be directly
adjudicated and decided by this Court and
the proper forum is the consolidation

of the
Consolidation
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courts where matter is already pending.
Thus as petitioners have already availed
the alternative remedy as available to
them they cannot claim that this Court
should undertake the job of trial” court,
appellate court and the reV1510nal court to
examine the facts and the ewdence and to
decide the question of title straightaway.

6. In the decision given by the Apex
Court in the. case, of Harbans Sahnia
(supra) agai’n{l&t\‘f’t‘he cancellation of
peteroleum ‘dealership writ petition was
filed straalgh“taway and thus as the action
was against the natural justice and was
basedf n irrelevant and non existent facts,
“held that writ petition was
mair It is the case where

titioners have already challenged the
order of the Settlement Officer
Consolidation before the Deputy Director
of Consolidation which is statutory forum
provided under Section 48 of the U.P.
C.H. Act and thus decision as referred by
the learned counsel has no application to
the facts.

7. In the decision given in the case
of Babu Lal and another (supra) referred
by the learned counsel situation was that
there was an order by the concerned
authority for demolition of the premises
and, therefore, a limited relief was granted
by this Court in respect of demolition part
and for vindicating rights and title the
petitioners were relegated to approach the
competent civil court and it was held that
this court is not proper forum for deciding
the question of ownership and possession
of the premises. It was also held in the
case of Babu Lal and another (supra) that
if the petitioners have already availed an
alternative remedy for redressal of their
grievance then writ petition is not
maintainable. The last decision in the case
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of Bidi Supply Co. (supra) as referred by
the learned counsel, no decision on the
matter in issue can be said to have been
given. Reliance as placed on para 25 of
the aforesaid decision has nothing to do
with the facts of the present case.

8. In view of the aforesaid
discussion, it is clear that this is not the
case where petitioners have no remedy
against the order of the Settlement Officer
Consolidation  rather they  having
statutory, alternative remedy has already
availed the same it is also not the case
where the lower courts have not granted
interim protection to the petitioners as
Deputy Director of Consolidation as well
as the civil court has granted full interim
protection to the petitioners in respect o
their rights. On these facts, this Court i
not satisfied that this is a case to entertain
the writ petition and by acceptmg ©
rights and title of the petltloners grant
relief  of  injunction  against the
respondents. Claim of the petltlohers for
adjudication will lead to\:takmg of the
evidence and recording of the
the question of fact for’ wh‘ h this is not
the stage to go in i~ merits in the
petitioners claim. //

9. So far the grievance of the
petitioners, that “inspite of there being
1nJunct10n/stay ‘granted in their favour by
the Deputy Director of Consolidation and
il court, respondents in collusion
ch other are creating complication
| are trying to interfere in the
- petitioners possession suffice it to say that

- the remedy of the petitioners is to

))approach the learned Collector and the
> Senior Superintendent of Police of the
district by placing before them the stay
orders which stands in their favour and it
is for them to ensure the strict compliance

of those orders. Needless to say that it is
the duty of the learned Collector and the
Senior Superintendent of Police’ to** t the
orders of the court complied in its true
sense faithfully. It is the duty -of the
administration to maintain’ law- and order
situation and, therefore,. they are bound to
take action in the light of the orders of the
court on which rehance has been placed
by the petitioners. Thus it is for the
pproach the concerned
administrative - authority ~along  with
certified copy of this order, annexing the
copy of the interim orders in their favour
so that needful may be done by the higher
ofﬁmals

./ So far the prayer for a direction
to- decide the revision by the Deputy
Director of Consolidation which has been

)" filed against the order of the settlement

officer consolidation dated 11.4.2001 is
concerned, as the petitioners are
complaining in respect to their
unwarranted harassment for which they
have come to this Court also it will be in
the ends of justice to accept that prayer.
Otherwise also any pending proceedings
before any court has to be disposed of at
earliest unless there is any legal
impediment. Be as it may, on the facts it
will be useful to give a direction to the
concerned revisional court to decide the
pending revision if it has not already been
decided, with all expedition, without
allowing any unwarranted adjournment to
either of the parties preferably within a
period of two months from the date of
receipt of the certified copy of this order,
after giving adequate opportunity of
hearing to all the parties concerned.

11. For the analysis made above,
this Court instead of granting any relief
straightaway in this petition to quash the
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order of the Settlement Officer
Consolidation dated 11.4.2001 and to
grant any injunction against the
respondents, proposes to dispose of the
writ petition in the light of the
observations as made above.

For the reasons recorded above, writ
petition stands disposed of.
Petition disposed of.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 27.01.2005

BEFORE
THE HON’BLE TARUN AGARWALA, J.

Civil Misc. Writ Petition No. 7186 of 2004 ,.

Abhai Raj Singh
Versus
Bank of Baroda & another ..

Counsel for the Petitioner:
Sri S.N. Dubey )

Counsel for the Respondents
Sri V.B. Singh V

Sri Vijay Sinha ;‘
Sri Saumitra Singh

Constitution of In/dia, Article 226-Service
Law-disciplinary <proceeding-and the
Criminal proceeding for the same set of
facts- 5|mu|taneously can go on-
difference between the two-explained-
instant ‘case nothing a whispers as to
how. the continuance of departmental
_‘proceeding would cause prejudice-
\\ petition dismissed.

~ Held: Para 11

“In the instant case, even though the
7 criminal action and disciplinary
proceedings are grounded upon the
same sets of fact, in my view, there is no
provision of law empowering the court to

...Petitioner

.Respondéhfs vl
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stay the departmental proceedings
merely because criminal prosecution is
pending in the criminal court.<In my
opinion, the purpose of the
proceedings are quite dlfferent;f The
object of the departmental (proceedings
is to ascertain whether the delinquent is
required to be retained in service or not.
On the other hand the object of criminal
prosecution is to find out whether the
offence in the penal statute has been
made out or no herefore, the area
covered by the two proceedings are not
identical. The -object in both the
proceedings are different. Whereas the
departmental ‘proceedings are taken to
maintain the discipline and the efficiency
in the service, the criminal proceedings
are lmtlated to punish a person for

aqcommittlng an offence violating any
publlc ‘duty. The Supreme Court has
clearly stated that where the case is of a
~.grave nature and involves questions of
v fact and law, in that event it would be

advisable for the employer to await the
decision of a criminal court. In the
present case, there is no complicated
questions of fact and law involved, nor
any evidence has been led by the
petitioner to show as to how he was
prejudiced in the continuance of the
departmental proceedings. Nothing has
been shown by the petitioner as to how
the proceedings in a criminal trial would
be prejudiced in the event the domestic
inquiry was not stayed.

Case law discussed:

AIR 1960 SC 806

AIR 1965 SC-155

AIR 1969 SC-30

AIR 1988 SC-2118

2004 ILR-950

(Delivered by Hon’ble Tarul Agarwala, J.)

1. The petitioner is working as a
Head Cashier in Bank of Baroda and is
posted in Tanda Shahabad Branch, in
District Rampur. It transpires that an
account holder in the bank filed a
complaint against the petitioner and two
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others for committing a fraud in his
account. Based on the F.IR. an
investigation was made and a report was
submitted to the competent court. The
Court took cognizance of the said report
and a case was registered as case Crime
No. 1402 of 2003 under Section 218, 420,
467, 468, 471 and 409 1.P.C. which is
pending in the court of Judicial
Magistrate, Rampur. The respondent bank
also made an in house inquiry and the
disciplinary authority by an order dated
8.10.2003 issued a charge sheet. The
petitioner alleges that subject matter of
the charge sheet in the domestic inquiry
proceedings and that pending before the
criminal court is one and the same and

further contended that the evidence in

and if the departmental proceedings are
original\i )
documents which are lying in the criminal~

allowed to continue, the
court could not be produced and that. the
domestic inquiry would contmue vithout
the production of the original' dochments
The petltloner therefore pi’ayed that the
domestic inquiry proceedi :
stayed till the decmon n’ crlme case No.
1402 of 2003, pending

Judicial Magistrate;
v

2. Heard‘Sri S.N. Dubey, the learned
counsel for the petitioner and Sri V.B.
Singh, learned  Senior Advocate assisted
by Sri Vijay Sinha, the learned counsel
for the respondent bank.

The learned counsel for the
submitted that since the
; proceedings and  the
))criminal proceedings are based on the
> same facts and that the documents relied
upon would be the same, it would be
appropriate  that the  departmental
proceedings be kept in abeyance till the

tltloner

decision of the criminal court. He relied
on the principles of “autre fois acquit”
and the common law rule embodled n the
maxim “Nemo debet bis vexari” (a, man
must not be put twice in peril for the same
offence) and the docrmeff‘of double
jeopardy and submltted that if the
departmental proceedmg \are allowed to
continue he would be

4. On the other hand the learned
counsel for the: respondents submitted that
the purpose of the departmental inquiry
was merely to help the department to
come(to-a “definite conclusion regarding
nduct of the delinquent and to
‘what penalty, if any, that could be

~imposed upon him. Even assuming that

the charges which the delinquent had been
alled upon to meet was in substance the
same, nonetheless there was no bar for
holding the disciplinary proceedings
during the pendency of the criminal trial.
The learned counsel further submitted that
it was for the disciplinary authority to
decide as to whether in a given case it
should be keep a domestic inquiry
pending till the outcome of the criminal
trial or not. The learned counsel submitted
that no such application had been made
by the delinquent petitioner before the
disciplinary authority and that the
petitioner approached this Hon’ble Court
immediately after the issuance of the
charge sheet. Learned counsel for the
respondents submitted that no evidence
had been led by the petitioner to show as
to how he would be prejudiced if the
domestic inquiry continues during the
pendency of the criminal trial. The
learned counsel for the respondents
further submitted that it was too early for
the petitioner to suggest that the original
documents would not be produced before
the domestic inquiry and it was not open
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to the petitioner to contend that the
domestic inquiry would continue without
the production of the relevant documents.

It is a well settled principle of law
that the degree of proof required in a
departmental inquiry is vastly different
than the degree of proof required to prove
a criminal charge. In the departmental
inquiry the finding can be recorded in
preponderance of probabilities and it is
not necessary that the charge must be
proved to the hilt. The departmental
proceedings and the criminal proceedings
are entirely different in nature. The
operate in different fields and they have
different objectives. The materials or the

evidence in the two proceedings may or

may not be the same and, in some cases

at least materials or evidence wh1ch<
open _for- -

would be relevant or

consideration in  the departmen

proceeding, may be irrelevant (in “the

criminal proceeding. The Rules. relatlng to
the appreciation of the ev1denc
two inquiries may also be/( dlfferent The
standard of proof, the mode\ of enquiry
and the rules governing, the “enquiry and
the trial in both caS€s are entirely
distinct and differen
/
5. The law is well settled that the
inquiry offict r-can come to a different
concluswn han arrived at by a criminal
court and*tk at it is immaterial whether the
charge were identical or the witnesses
fzwere_kthe same, as long as the power
“.exercised by the criminal court and the

- inquiry under the relevant law and the
—_service law was distinct and separate.

)) There is no bar for holding a disciplinary
> proceeding during the pendency of the
trial though the basis may be one and the
same. It is for the disciplinary authority to
decide as to whether in a given case it

[2005

should keep the domestic inquiry pending
till the outcome of the criminal trial or
not. O NN

6. In Delhi Cloth and General
Mills Ltd. Vs. Kushal Bhan, 4.1.R. 1960
SC 806, the Supreme Cgurfi gld:—

“It is true that ‘eryg ften employers
stay enquiries pending the decision of the
criminal trial €o s{, and that is fair; but
we cannot say- “that principles of natural
justice require 1 that an employer must wait
for the dec151on at least of the criminal
trial court before taking action against and

) a d:agé‘in held-

“We may, however, add that if the
case is of a grave nature or involves
questions of fact or law, which are not
simple, it would be advisable for the
employer to await the decision of the trial
court, so that the defence of the employee
in the criminal case may not be
prejudiced.”

7. Similar view was reiterated by the
Supreme Court in Tata Oil Mills’ Co.
Ltd. Vs. The Workmen, A.I.R. 1965 SC
155; Jang Bahadur Singh vs. Baij Nath
Tiwari, A.IL.R. 1969 SC 30, Kusheshwar
Dueby vs. M/s Bharat Coking Coal Ltd.
and others, A.LR. 1988 SC 2118.

In Kushewar Dubey’s case (supra),
the Supreme Court held that there was no
legal bar to simultaneous proceedings
being taken against an employee even
though there may be cases where it may
be appropriate to defer the disciplinary
proceedings awaiting the disposal of the
criminal case. The Supreme Court held
that it was neither possible nor advisable
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to evolve a hard and fast straight-jacket
formula and that in cases where the
charge against the employee was of a
grave nature and involved complex
questions of law and fact, in that event the
disciplinary  proceedings could be
deferred till the decision of the criminal
trial.

8. In Jang Bahadur Singh vs. Baij
Nath Tiwari, 4.LR. 1969 SC 30, the legal
position was summed up by the Supreme
Court as under-

“The issue in the disciplinary
proceedings is whether the employee is
guilty of the charges on which it is

proposed to take action against him. The

same issue may arise for decision in

civil or criminal proceeding pending in a-
court. But the pendency of the court -

proceeding does not bar the taking,

disciplinary action. The power: Qf'takmg;

such action is vested in the disciplinary
authority. The civil or crlmma/‘rct)uft has
no such power. Thet m ation and
continuation of disciphn ‘proceedlngs
in good faith is not ¢ Iculated to obstruct
or interfere with the urs/e of justice in
the pending cour roceeding. The
employee is free to ‘move the court for an
order restralnmg the continuance of the
disciplinary | koceedmgs If he obtains a

ts lawful powers.”

- < In State of Rajasthan vs. B.K.
Mena and others, 1996 (74) FLR 2550
> (SC), the entire case law on this issue was

reviewed and the Hon’ble Supreme Court
held-

“It would be evident from the above
decisions that each of them starts with- the
indisputable proposition that the”
legal bar for both proceedmgs to \go‘ on
simultaneously and then say/ that in
certain situations, it may - ‘not  be
‘desirable’ ‘advisable’ or *approprlate to
proceed with the dlsC}phnary enquiry
when a criminal ase vis pending on
identical ~ charges. The staying of
disciplinary proc dlngs it is emphasized,
is a matter to-be determined having regard
to the facts and circumstances of a given
case and that no hard and fast rules can be
enuncrated in that behalf. The only

ground\suggested in the above decisions

nstitutlng a valid ground for staying
disciplinary proceedlng is “that the

k\defence of the employee in the criminal

ase may not be prejudiced”. This ground
has, however, been hedged in by
providing further that this may be done in
cases of grave nature involving questions
of fact and law. In our respectful opinion,
it means that not only the charges must be
grave but that the case must involve
complicated question of law and fact.
Moreover, ‘advisability’, ‘desirability’ or
‘propriety’, as the case may be, has to be
determined in each case taking into
consideration all the facts and
circumstances of the case. The ground
indicated in D.C.M. and Tata Oil Mills is
not also an invariable rule. It is only a
factor which will go into the scales while
judging the advisability or desirability of
staying the disciplinary proceedings. One
of the contending consideration is that the
disciplinary enquiry cannot be-and should
not be- delayed unduly. So far as criminal
cases are concerned, it is well-known that
they drag on endlessly where high
officials or persons holding high public
offices are involved. They get bogged
down on one or the other ground. They
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hardly ever reach a prompt conclusion.
That is the reality inspite of repeated
advice and admonitions from this Court
and the High Courts. If a criminal case is
unduly delayed that may itself be a good
ground for going ahead with the
disciplinary enquiry even where the
disciplinary proceedings are held over at
an ecarlier stage, the interests of
administration and good Government
demand that these proceeding are
concluded expeditiously. It must be
remembered that interests of
administration demand that undesirable
elements are thrown out and any charge
of misdemeanor is enquired into
promptly. The disciplinary proceedings
are meant not really to punish the guilty
but to keep the administrative machinery
unsullied by getting rid of bad elements
The interest of the delinquent officer also
lies in a prompt conclusion oftf»/‘ft ;
disciplinary proceedings. If heis “not
guilty of the charges, his honour‘should
be vindicated at the earhes
moment and if he is guilty, he. Should be
dealt with promptly according to law. It is
not also in the interest of admmlstratlon
that persons  ac kkused serious
misdemeanour  shoul e contmued in
office indefinitely, i.¢., for long periods
awaiting  the result of  criminal
proceedings. It-is not in the interest of
administration. Tt only serves the interest
of the guilty and dishonest. While it is not
possit e to enumerate the various factors,
for and against the stay of disciplinary
. proceedings, we found it necessary to
mphasise some of the important

- considerations in view of the fact that

very often the disciplinary proceedings
> are being stayed for long periods pending
criminal proceedings. Stay of disciplinary
proceedings cannot be, and should not be,
a matter of course. All the relevant
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factors, for and against, should be
welghed and a decision taken keepmg in
view the various principles laid down in
the decisions referred to above.”

9. In Capt. M. Paul Anthony vs.
Bharat Gold Mines Ltd. and another,
1999(82) FLR 627, the Supreme Court
after considering allthe Judgments held-

1) tmental proceedings and
proceedings —in -a criminal case can
proceed smultaneously as there is no bar
in their belng conducted simultaneously
though separately

) 'If the departmental proceedings
d- “the criminal case are based on

identical and similar set of facts and the

charge in the criminal case against the
delinquent employee is of a grave nature
which involves complicated questions of
law and fact, it would be desirable to stay
the departmental proceedings till the
conclusion of the criminal case.

(iii) Whether the nature of a charge
in a criminal case is grave and whether
complicated questions of fact and law are
involved in that case, will depend upon
the nature of offence, the nature of the
case launched against the employee on the
basis of evidence and material collected
against him during investigation or as
reflected in the charge sheet.

(iv) The factors mentioned at (ii)
and (iii) above cannot be considered in
isolation to stay the departmental
proceedings but due regard has to be
given to the fact that the departmental
proceedings cannot be unduly delayed.

(v) If the criminal case does not
proceed or its disposal is being unduly
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delayed, the departmental proceedings,
even if they were stayed on account of the
pendency of the criminal case, can be
resumed and proceeded with so as to
conclude them at an early date, so that if
the employee is found not guilty his
honour may be vindicated and in case he
is found guilty, administration may get rid
of him at the earliest.

10. In State Bank of India and
others vs. R.B. Sharma, 2004 LLR 950,
the Supreme Court held-

“It is fairly well-settled position in
law that on basic principles proceedings
in criminal case and departmental

proceedings can go on simultaneously,

except where departmental proceedings

and criminal case are based on the same

set of facts and the evidence in both, th
proceedings is common.

The purpose of departmental nquiry
and of prosecution are two dlffefent and
distinct aspects. The crlmmal pfosiecutlon
is launched for an offence for violation of
a duty the offendero\yves‘t the society, or
for breach of which law has provided that
the offender shall ma‘ satisfaction to the
public. So crime fs ‘an act of commission
in violation of law or omission of public
duty The departmental enquiry is to

in sc1p11ne in the service and

f public service. It would,
~ be expedient that the
inary proceedings are conducted
d completed as expeditiously as
ssible. It is not, therefore, desirable to

lay down any guidelines as inflexible

Jrules in  which the departmental
> proceedings may or may not be stayed
pending trial in criminal case against the
delinquent officer. Each case requires to
be considered in the backdrop of its own

facts and circumstances. There would be
no bar to proceed simultaneously- with
departmental enquiry and trial of ~
criminal case unless the charge in’ the
criminal trial is of grave natare 1nVolv1ng
complicated questions of* \ct ‘and law.
Offence generally 1mp11es mfringement of
public duty, as dlstmgulshed from mere
private rights pumshable under criminal
law. When trial for criminal offence is
conducted it should be in accordance with
proof of the’ offence as per the evidence
defined under the provisions of the Indian
EV1dence Act, 1872 (in short the
‘EV}dence\Act ). Converse is the case of

depar‘t\ ental enquiry. The enquiry in a
departmental
€0 duct’ or

proceedings relates to
breach of duty of the
linquent officer to punish him or his
misconduct defined under the relevant

)" statutory rules or law. That the strict

standard of proof or applicability of the
Evidence Act stands excluded is a settled
legal position. Under these circumstances,
what ZX is required to be seen is whether
the department enquiry would seriously
prejudice the delinquent in his defence at
the trial in a criminal case. It is always a
question of fact to be considered in each
case depending on its own facts and
circumstances.”

11. The law as enunciated by the
Supreme Court leaves no scope for doubt
that all said and done, there is no bar for
simultaneous proceedings being taken
against the delinquent in the form of
criminal action and also disciplinary
proceedings unless the charges are
extremely serious and grave requiring the
judicial determination in preference to the

verdict in the domestic inquiry
proceeding. In the instant case, even
though the criminal action and

disciplinary proceedings are grounded
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upon the same sets of fact, in my view,
there is no provision of law empowering
the court to stay the departmental
proceedings merely because criminal
prosecution is pending in the criminal
court. In my opinion, the purpose of the
two proceedings are quite different. The
object of the departmental proceedings is
to ascertain whether the delinquent is
required to be retained in service or not.
On the other hand the object of criminal
prosecution is to find out whether the
offence in the penal statute has been made
out or not. Therefore, the area covered by
the two proceedings are not identical. The
object in both the proceedings are
different. Whereas the departmental
proceedings are taken to maintain the
dlsc1p11ne and the efficiency
service,
initiated to punish a person {0
committing an offence violating ( ‘any

public duty. The Supreme CQurt haS

clearly stated that where the cas
grave nature and involves questlons of
fact and law, in that event it would be
advisable for the employ \“tQ await the
decision of a criminal cou 1Ih the present
case, there is no com ted questions of
fact and law involved, nor any evidence
has been led by the petitioner to show as
to how he “was prejudiced in the
continuance . of  the  departmental
proceedmgs Nothmg has been shown by
the petitioner as to how the proceedings in
a criminal trial would be prejudiced in the
event the domestic inquiry was not

~»° 12, It may also be stated here that
immediately upon the issuance of the
> charge-sheet, the petitioner approached
this Court. The petitioner has not even
submitted his explanation and the
departmental  proceedings has not

petltlonef has not

the criminal proceedings are"
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progressed. It is, therefore, difficult for
the ngh Court to consider whether the
matter is of such a complex nature‘that it
would be better to stay the departmental
proceedings pending dlsposal/ ‘of the
criminal case. On the other and judicial

to how he would be
losed his evidence in
the departmental proceedings. Further the
disciplinary authorlty is the appropriate
authority | to) consider whether it is
worthwhlle or not to await the decision of

nowhere shown,
prejudiced if he

the«

rinal court. In the present case, the
approached the
k1p1mary authority and came to this
court directly.

13. For the reasons stated aforesaid,
I do not find it to be a fit case for
interference to stay the departmental
proceedings. Consequently, in my
opinion, there is no merit in the case and
is dismissed accordingly. In the
circumstances of the case there shall be
no order as to cost.
Petition Dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 25.11.2004

BEFORE
THE HON’BLE V.C. MISRA, J.

Civil Misc. Writ Petition No. 35099 of 2001
Ram Babu Gupta ...Petitioner
Versus

Presiding Officer, Labour Court, U.P.,
Allahabad and another ...Respondents

Counsel for the Petitioner:
Sri S.N. Dubey
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Counsel for the Respondents:
Sri V.R. Agrawal
S.C.

Apprenticeship Act 1961-Section 4-
Petitioner under unregistered
agreement-engaged for the period 22
years-termination after expiry of the
period given in agreement-Labour Court
recorded specific finding of fact-based
on relevant material on record-once

apprentice shall always apprentice-
unless followed by letter of
appointment-non registration of

agreement-not fetal-the apprentice can
not get the status of workman.

Held: Para 6 & 7

That the expression ‘shall’ appearing in

sub-section (4) of Section 4 of the |

Apprenticeship Act, 1961 is directory anc

non-registration of the contract will not
change the character of the apprentlce‘ -
and the incumbent will not acquire' the

status of a workman. Once an mcumbent
is appointed as an apprentlce -he will
continue to be apprentice/ unless a
formal order of appointmen is | fo,l/lowed

In the present case, after thorough
examination and crltlcal 'scrutiny of the
pleadings of the pal .and the relevant
material and the - |dence adduced by
the parties brought” on record, the
respondent no. 1-"labour court has
arrived at a well reasoned award dated
11.9.2000, (Annexure No. 5 to the writ
petltlon) \The  petitioner has not been
able to demonstrate before this Court
that the findings of fact recorded in the
impugned award suffers from any
._illegality, perversity or error apparent on
" the face of the record. More so, the said
> findings of fact, arrived at by the labour

- court-respondent no. 1 on the basis of
))which the impugned award has been

_ passed, being based on relevant material
“on record, is not open to challenge
before this Court while exercising its
special and extra ordinary jurisdiction

under Article 226 of the Constitution of
India.

Case law discussed: Q
W.P. 19954 of 2000 decided on 26 7
W.P. No. 19 of 1995 decided on 6 2. 2001‘
2004 FLR (102) 347 o>

(Delivered by Hon’blgyjyvk.f . Misra, J.)

Sri S.N. Dube; learned counsel for
the petitioner, Sr VlkVGk Ratan, learned
counsel for the respondent no. 2 and
Learned Standmg Counsel for the
respondent no. 1 are present. Counter and
rejoinder affidavits have been exchanged.
On¢ the Jemt request of learned counsel for
the< parties, this writ petition is being

~~gheard and finally disposed off, at this

age

7 1. This writ petition has been filed
challenging the impugned award dated
11.9.2000 (Annexure No. 5 to the writ
petition) passed by the labour court
Allahabad- respondent no. 1 against the
petitioner holding that the petitioner had
not been retrenched and was not entitled
to any relief.

2. The facts of the case in brief are
that the petitioner was engaged as an
Apprentice in Mechanic Maintenance
Chemical Plant Trade under the
Apprenticeship Act, 1961 for two years
with the respondent no. 2- Indian Farmers
Fertilizers Cooperative Ltd. Phoolpur,
District Allahabad (hereinafter referred to
as the IFFCO) on a stipend of Rs.335/-
per month subject to the terms and
conditions of the contract. The petitioner
had accepted the offer and the terms and
conditions mentioned in the said contract
and thereafter appended his signature on
14.7.1981. On completion of the
aforesaid period of two years, as
apprentice training, the petitioner was
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relieved w.e.f. 13.7.1983, as per the
intimation dated 13.7.1983 sent by the
respondent no. 2 to the petitioner. The
petitioner raised an industrial dispute
claiming himself to be a workman,
employed by the respondent no. 2, as
Assistant Technician. A reference was
made to the respondent no. 1 by the State
Government Under Section 4-K of the
U.P. Industrial Disputes Act, 1947,
whereupon adjudication case No. 136 of
1990 was registered.

3. The Presiding Officer of the

labour court- respondent no. 1 after
hearing both the parties passed the
impugned award dated  1.9.2000

(Annexure No. 5 to the writ petition) on

the basis of findings of fact to the effec

that the petitioner had accepted the
appointment letter dated 19.6.1981 and
had joined in the IFFCO- respondent no. 2-

accordingly on the basis of theterms and
the conditions provided thereunder.
workman had also accepted the act that
an agreement in writing had en‘tefed into
between the workman and he employer
though it was subsequent to the | joining of
the petitioner. The" bour court further
found that the petitioner was bemg paid
stipend per month jas agreed in the
contract and if. he had been required to
work over, tin e ‘it would not convert him
into an wor man.

,:;;4 \ Being aggrieved the petitioner has
“;;hls writ petition challenging the
mpugned award  dated  1.9.2000

> (Annexure No. 5 to the writ petition) inter
—_alia, on the ground that the agreement had

))not been registered in accordance with the
»provisions of Section 4 of the
Apprenticeship Act, 1961 and he had
been required to work overtime.
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5. Learned counsel for the petitioner
in support of his contention relied upon
the decisions rendered in M/S. Kanpu
Electric Supply Company, Kanpur Vs.
Presiding Officer, Labour lert-II
Kanpur & others (Civil Misc. Writ
Petition No. 19954 of, 20@0,::‘\~d601d6d on
26.7.2004), U.P. State Electr1c1tv Board
Vs. The Presiding_ Ofﬁcer, Labour
Court-1, U.P. Kanpur (Civil Misc. Writ
Petition No. 19° “of 1995, decided on
6.2.2001) and Sfate of Gujarat and
another Vs. | Chauhan _Ramjibhai
Karsanbhal (2004 (102) FLR 347) on the
point that it was necessary that the
agree lent should be registered before
i \nforceable

6. Learned counsel appearing on

\jbehalf of the respondent no. 2 has relied
)"upon the decision of the apex Court

rendered in U.P. State Electricity Board
Vs. Shri Shiv Mohan Singh and
another (JT 2004 (8) S.C. 272), on the
points as to whether the requirement of
registration of the apprenticeship contract
is mandatory or merely directory; whether
non registration of the contract renders the
apprenticeship void or illegal; whether a
person appointed as an apprentice ceases
to be an apprentice and becomes a
‘workman’ when the employer does not
register the contract with Apprenticeship
Advisor; and whether non registration of
the apprenticeship contract results in
breach of contract and, therefore, the
status of an incumbent is changed from
apprentice to that of a workman. The apex
Court has categorically held that the
expression ‘shall’ appearing in sub-
section (4) of Section 4 of the
Apprenticeship Act, 1961 is directory and
non-registration of the contract will not
change the character of the apprentice and
the incumbent will not acquire the status
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of a workman. Once an incumbent is
appointed as an apprentice he will
continue to be apprentice unless a formal
order of appointment is followed.

7. 1 have heard learned counsel for
the parties at length and find that the facts
of the present case is squarely covered
with the facts and the principles laid down
in the decision by the apex Court rendered
in U.P. State Electricity Board Vs. Shri
Shiv Mohan Singh and another (Supra)
cited by the learned Standing Counsel for
respondent no. 2. In the present case,
after thorough examination and critical
scrutiny of the pleadings of the parties
and the relevant material and the evidence

the respondent no. 1- labour court has

arrived at a well reasoned award dated
11.9.2000 (Annexure No. 5 to the writ
petition). The petitioner has not been able

to demonstrate before this Court. that‘th/e
findings of fact recorded in the 1mpugned
award suffers from any illegality,
perversity or error apparent on: the face of
the record. More so, the sai eﬁndlngs of
fact, arrived at by the Jlabour court-
respondent no. 1 on ) isis of which the
impugned award has been passed, being
based on relevant! materlal on record, is
not open to challenge before this Court
while exercising its special and extra
ordinary Jurlsdlctlon under Article 226 of
the Constitution of India.

\ k‘\Ac‘eordingly, the writ petition fails
ind is “dismissed. No order as to costs.
N Petition Dismissed.

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 15.09.2004

BEFORE )
THE HON’BLE S.N. SRIVASTAVA,

Civil Misc. Writ Petition:iiNo;‘ 609 of 2004

Mohan Singh ..Petitioner

District Judge,k

V *ranasu and others

N ...Respondents
Counsel”fo‘rjf‘th'e Petitioner:
Sri S.K. Pandey

Coﬁnsél‘ for the Respondents:

adduced by the parties brought on record, ‘\S”*P-,N.;Trlpathl

T.N: Tiwari

/ Civil Procedure Code, 1908 (as amended

on 2004)-Applicability-Rejection of
application for adjournment of evidence
on the personnel ground of counsel-
sufficient cause shown for adjournment-
Rejection illegal.

Held: Para 3 & 4

An amendment in the law of procedure
would ordinarily be retrospective but
that is only a presumption and where a
construction giving retrospectively to a
provision is textually inadmissible it
would have to be taken that the
provision is prospective in operation.

From a perusal of the material on record,
it transpires that counsel for the
petitioner was busy at home due to
personal reason and could not attend the
court. It would thus appear that cause
was shown which as contained in the
application was sufficient for adjourning
the case and the trial court wrongly and
illegally rejected the same. To cap it all,
the function of the court is to advance
the cause of justice. In my view, the
court should not act with rigidity in such
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matter unless it is of the conclusion on
valid reason and grounds that non-
appearance was with a specific purpose
to a design i.e. it was designed to
protract the litigation. In the facts and
circumstances of the present case,
absence of counsel on a particular date
unless it was deliberate or with the
avowed object of protracting expeditious
disposal of the matter should not be
treated as default on the part of the
litigant himself.

Case law discussed:

2003 ALR 424

AIR 1927 PC 242

AIR 1975 SC 1843

(Delivered by Hon’ble S.N. Srivastava, J.)

Petition in hand has been filed

assailing the order dated 25.3.2003 passe\d*
by Civil Judge (J.D.) City Varanasi 1n_

Suit No.1203 of 1997.

1. It would appear that by. means of
order dated 20.5.2003, apphcatmn ﬁled
by the petitioner seeking adj ournment was
rejected and evidence was, ordered to be
closed. Thereafter, apphca on " filed for
recall of that order also came to be
rejected by mea f” order  dated
1.11.2003. Revision preferred against the
said order was also/dismissed.

2. 1 have heard learned counsel for
the parties and perused the impugned
orders. It would transpire that evidence of
the petltloner was closed on the ground

that' the petitioner was disentitled to
Q journment in view of the amended
srovision. It is evident from the record,

~ that statement of one of the witnesses was
“recorded and the matter was fixed for

. cross examination and s ctatements of
~other witnesses. It would further appear
that on the date fixed, counsel for the
petitioner had not attended the court on
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that date and therefore, application for
adjournment was moved. In connection
with it, learned counsel for the’ pet’ ioner
submitted that the provisions of amended
provisions are not intended for apphcatlon
to a suit instituted prior to amendment In
the instant case the sult came to be
instituted in the year 1997 while the
amendment was brought: about with effect
from the year 2002 and therefore,
proceeds the submission, impugned order
of  rejection “of application  for
adjournment and closure of evidence of
the petmoner ‘was impaired. Per contra,
learned ~counsel for the Opp. parties
Vehemently lent support to the impugned

order argulng that the amended provisions
,,,“pertam 1o the matter of procedure and

thus would be applicable to the present

3. In the perspective of the above
controversy, | feel called to say that the
matter whether amended provisions
would be applicable to a suit instituted
prior to the amendment, stands clinched
by two decisions of the Court firstly, the
decision reported in Waqf Mausooma
Syed Husain v. Dilip Kumar Jain'. The
quintessence of the view taken by the
Court converging to the conclusion that
the amendment would be prospective and
not retrospective is that “an amendment in
the law of procedure would ordinarily be
retrospective  but that is only a
presumption and where a construction
giving retrospectively to a provision is
textually inadmissible it would have to be
taken that the provision is prospective in
operation.” Reference in this connection
was made to the decision in Delhi
Clothes and General Mill Company

12003 ALR 424
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Ltd. v. L.T. Commissioner’ and Jose
Decosta v. Basora Sadashiv’.

4. Yet another aspect is whether on
account of non-appearance of the counsel
for the petitioner, the petitioner could be
held to have committed default. It would
appear that default if any was on account
of absence of the counsel. In this
connection, I feel called to observe that a
litigant engages a counsel and entrusts
him with the brief and all requisite papers
in order to represent him in a judicial
court. The question is if counsel absents
himself on account of some unforeseen
emergency and is not able to represent his
client, would it be deemed to be a default

on the part of litigant himself. An

advocate means one who assists his clien

with advice and pleading for him. From a-

perusal of the material on record, it

transpires that counsel for the petiti(/)nerf

was busy at home due to personal reason
and could not attend the court. I ~would
thus appear that cause was shbw “which
as contained in the apphcahdn was
sufficient for adjourning the case and the
trial court wrongly and i gally rejected
the same. To cap it all, the function of the
court is to advance the cause of justice. In
my view, the coﬁrt should not act with
rigidity in such matter unless it is of the
conclusion on Vahd reason and grounds
that non- appearance was with a specific
purpose ‘to a design i.e. it was designed to
protract the litigation. In the facts and
«circumstances of the present case, absence
_counsel on a particular date unless it
deliberate or with the avowed object

- of protracting expeditious disposal of the

D) matter should not be treated as default on
> the part of the litigant himself.

2 AIR 1927 PC 242
3 AIR 1975 SC 1843

5. In the above perspective, the writ
petition is allowed and the 1mpugned
orders are quashed. In consequence, the
petitioner shall be at 11berty \t\o lead
evidence at a very early date

6. At this stage, the learned Counsel
for the petitioner urged that the suit itself
is very old and it should be ordered to be
decided  expediti ‘usly The learned
counsel has glven -undertaking that the
petitioner would fully cooperate with the
court below in expedltlous disposal of the
suit. Cons1der1ng that the suit is very old
and  the interest of justice of both the
partle \would be best attained if the suit is

- ordered to be disposed of expeditiously, it

kchr,ected that the trial court shall
deavour to decide the suit expeditiously
preferable within a period not exceeding

" one year. It may however be prescribed

that both the parties shall extend full

cooperation and would not seek
unnecessary adjournment.
Petition Allowed.
ORIGINAL JURISDICTION
CIVIL SIDE

DATED: ALLAHABAD 17.09.2004

BEFORE
THE HON’BLE RAKESH TIWARI, J.

Civil Misc. Writ Petition No. 38029 of 2002

Raj Kumar Gupta ...Petitioner
Versus
Chief of the Army Staff Army Head

Quarter and others ...Respondents

Counsel for the Petitioner:
Sri H.P. Mishra

Counsel for the Respondents:
Sri B.N. Singh, S.S.C.
Smt. Aradhana Chauhan
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Dying in Harness Rules Central Dying in
Harness Scheme-Murder of Petitioner’s

father in Train decoity, while serving in
Defence Security Corp-Petitioner’s
application for employment registered in
Army Head quarter-Petitioner failed to
qualify in Army-These being no vacancy
in Civil department, petitioner could not
be given appointment under Scheme and
Rules for compassionate appointment.

Held: Para 14

In the instant case, the petitioner has
failed to qualify in the Army and there
being no vacancy in the civil department
he could not be given appointment under
the scheme and the rules for
compassionate appointment. The action
of the respondents in not appointing the

petitioner on compassionate ground can_

not be said to be illegal or arbitrary.
Case law discussed:

ESC 2003 (Vol. I) 583

ESC 2003 (Vol. IIT) 1602

Civil and Revenue cases 2003 (Vol. III) 478
UPLBEC 2002 (Vol. III) 2807 ‘ B
JT (1994) 3 SC 525
(1996) 6 SCC 394
ESC 2002 (4) SC 25
(1994) 2 SCC 718
(1996) 4 SCC 560

(Delivered by Hon’ble Rakesh Tiwari, I.)

Heard counsef:ll\i/‘for the parties and
perused the record.”

©357692-H Late Naik Ram Gopal
Gupta father of the petitioner is alleged to
have been murdered in a train dacoity on
1.97 while he was serving in Defence
rity Corp (hereinafter referred to as
'DSC). The mother of the petitioner

~ " moved an application for providing

“employment to the petitioner on
“ compassionate ground under the Dying in
Harness scheme framed by the Central
Government.
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2. The petitioner’s application was
registered in the office of Head Quarter
A.S.C. Centre (South) Banglore being
Registration No. UP-33 dated 16.6.1998.
Pursuant to the registration/ a letter was
sent to the petitioner fromxthe office of
HQ ASC Centre (South) angalore for
completing formalmes regarding
compassionate appomtment under the
Dying in Harness. Rules

3. It \1s alleged that despite
completing all the formalities no action
was taken ¢ by the authority, which
compelled the petitioner to approach this
“for redressal of his grievance by
ca fpf Civil Misc. Writ Petition No.

06 of 2001 (Raj Kumar Gupta Vs.

Chief of the Army Staff, Army Head

Quarter, D.H.Q.P.O. New Delhi and

)" others). The aforesaid writ petition was

disposed of vide judgment dated 4.1.2002
with a direction to respondent no. 2 to
consider the case of the petitioner for
compassionate appointment.
Consequently the petitioner appeared for
physical test on 1.7.2002 and his
candidature was rejected. Having failed to
quality in the Army and not being
considered allegedly for appointment in a
clerical job in the civil department the
petitioner has moved this Court by filing
aforesaid writ petition for a direction in
the nature of mandamus to the
respondents to issue appointment letter to
him according to his qualification.

4. It is alleged in para 19 of the writ
petition that the candidature of the
petitioner was refused by the authority in
an arbitrary manner. The petitioner claims
that even if he had been declared unfit in
physical test for appointment in the army
he ought to have been considered for
appointment in clerical job in civil
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department for which he is also eligible
being a science graduate and that the
action of the respondents not considering
him even for the post of clerk in the civil
department is illegal without any basis
and is not in consonance with letter and
spirit of the judgment and direction issued
by the Court dated 4.1.2002 in writ
petition no. 42402 of 2001 Raj Kumar
Gupta (Supra).

5. The petitioner in para 24 of the
writ petition has averred that he had been
refused appointment on compassionate
ground because he had approached this
Court. It is further submitted that the
petitioner is full entitled to get the relief

claimed in this writ petition on the
grounds mentioned therein. The counsel -

for the petitioner has placed reliance o
the following case laws:

1. ESC 2003 Vol. I Page 583 Smt.
Kanti Srivastava Vs. State Bank' of
India and others. Y

2. ESC 2003 Vol. HI page 1602
Durgesh Kumar <Tiwari~ Vs. Chief
General Manager State ‘Bank of India

3. ClVll and Revenue Cases 2003
Vol. I1I page 478 Smt. Padma Pathak
Vs. Managmg Director, Punjab
Natlonal Bank New Delhi and others.

U.P. Local Bodies and
ucation Cases 2002 page 2807 Vol. 3

& Dhiraj Kumar Dixit Vs. The General
~_ Manager

(Personnel), UCO Bank,

Calcutta and others.

6. The judgments of Smt. Kanti
Srivastava Vs. State Bank of India and
others (supra) has been stayed by the

employees—Dymg

. children’s

Division Bench in Special Appeal No.
181 of 2003 vide order dated 25 3. 2003

Tiwari Vs. Chief General Manager,
Bank of India, Lucknow/ and‘ others
(Supra) challenged in Speclal Appeal no.
777 of 2003 has been ismi
judgment dated 20.7 004

2003 Vol. IIE page 478 Smt. Padma
Pathak Vs. Managlng Director, Punjab
Natlonal/,,Bank )New Delhi and others it
has been heldxfhat-

;ppomtment Compassionate

,r‘ground‘Refusal to absorb under scheme

~employment of dependent of
in Harness-Husband
ied due to cancer leaving behind minor
and widow-Rejection of
application of application without giving
proper reasons will amount to denial of

social justice and protection.”

8. Similarly in U.P. Local Bodies
and Education Cases 2002 page 2807
Vol. 3 Dhiraj Kumar Dixit Vs. The
General Manager (Personnel) UCO
Bank, Calcutta and others while
considering the validity of Clauses 7 & 8
of the Scheme for Recruitment of
Dependents of Deceased Employee on
Compassionate Ground held that:

“Application of the petitioner
rejected on ground that monthly income
of the family of the deceased was higher
than 60% of the last drawn salary of the
deceased employee. Respondents also
considered  retrial  benefits, family
pension, group insurance and insurance
policy for determining the family income
of the deceased. Scheme does not permit
an appointment on compassionate ground
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except in case falling under clause 7 (d),
which would not only be rare but would
be impossible for any dependent to be
eligible. Clauses 7 and 8 are arbitrary and
irrational.  Respondents  directed to
consider the representation of the
petitioner for compassionate appointment
according to his eligibility.”

9. Smt. Aradhana Chauhan, counsel
appearing for the respondents submits that
the object of the scheme for providing
appointment on compassionate ground is
to enable the penurious family of the
deceased employee to tide over the
sudden financial crisis and not to provide
employment. She has placed reliance

upon the averments made in the counter

affidavit that the mother of the petitione:

has received approximately a sum of-
Rs.2,81,000.00 as post death beneﬁt,,/ On—
this basis she contends that no ground”

exists for  providing employment
assistance to the dependent of ~the
deceased on compassionate grOun “as the
family was not in indigent/ circumstances
and moreover, the family ha Suerved for
more that 5 years,<as"sucl ‘there is no
emergency or in ate need for
compassionate appo nt in the instant
case.

offermg compassionate
a matter of course
espectlve of financial condition of the
amily deceased person is legally

- impermissible and it can be granted only

Jwithin a reasonable period. She
>vehemently contends that the Central
Government  has  framed  scheme
providing 5% quota for compassionate
appointment to the dependent of the
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deceased according to the availability of
suitable vacancy. She further submits: that
the death rate of DSC is very hlgh‘hen(:e
all the dependents can n
accommodated under the( scheme of
compassionate appomtment which s
limited to the prescribed; quota earmarked
for this purpose. Her further submission is
that in DSC the cw111an «cadre is limited
and _evolving . “a _civil _post _for
compassionate- ground is very rare; that
and the matter of the petitioner had
received /a;tent1on and had been examined
at various leyels. She further submits that
the:i}Government has stlpulated a time

pomtment on compassionate grounds
within prescribed quota accrues within a

)" period of one year, such cases are not

required to be considered for providing
employment assistance. Repelling the
contention of the petitioner that he has not
been offered a civil post at the time of
death of his father due to non availability
of vacancy on compassionate ground she
submits that no person has been given
appointment superseding the petitioner
and that even at present there is no
vacancy within the prescribed quota to
provide employment to the petitioner.

11. In Hidustan Aeronautics Ltd.
Vs. A. Radhika Thirumalai (Smt.)
(1996) 6 SCC-394 it has been held that in
the absence of any vacancy there is no
entitlement or vested right which may be
taken or exercised by the dependent of the
deceased at any time. The Apex Court has
again in Union of India Vs. Joginder
Sharma, ESC 2002 (4) SC-25 has held
that judicial interference in a discretionary
power of the authorities to provide
appointment on excess of percentage
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reserved for such  compassionate
appointment already exhausted is not
proper.

12. Appointment in public service
on compassionate ground has been carved
out as an exception to the normal
procedure for recruitment. The
compassionate appointment is based on
humanitarian approach and that the whole
object of the scheme is to enable the
family to tide over the sudden crisis. In
LIC Vs. Asha Ramchhandra
Ambedkar, (1994) 2 SCC-718 the Apex
Court has settled the legal position that an
appointment on compassionate ground
may be given only in accordance with

the relevant Rules and Guide-lines that

this purpose and no person can claim'
appointment on compassionate ground: )
dehorse the Rules and the Gulde hnes‘ N

13. In the case of Hlmanch\ lRoad
Transport Corporation Vs,
Kumar, 1996 (4) SCC-560
held that- -

Dlnesh

...In the absence of a vacancy it is
not open to the Corporation to appoint a
person to any post. It will be a gross abuse
of the powers of-a public authority to
appoint persons when vacancies are not
available. If persons are so appointed and

paid §1al"° ‘kkesik; it will be a mere misuse of
public. ~funds, which is totally
wnauthorized. Normally, even if the

ibunal finds that a person is qualified to
appointed to a post under the kith and

kin policy, the Tribunal should only give

J)a direction to the appropriate authority to
>consider the case of the particular
applicant, in the light of the relevant rules
and subject to the availability of the post.
It is not open to the Tribunal either to

direct the appointment of any person to a
post or direct the authorities concerned to
create a supernumerary post”arn then
appoint a person to such a post.

"

14. In the instant casexthe petmoner
has failed to qualify in the Army and there
being no vacancy in the - ivil department
he could not be gi ‘;en appomtment under
the scheme ,and ~the rules for
compassionate-a pomtment The action of
the respondents n not appointing the
petitioner on compassionate ground can
not be sald to be illegal or arbitrary.

For the reasons stated above and
3 _of the law laid down by the Apex
rt the writ petition is dismissed. No
order as to costs.
Petition Dismissed.
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 16.09.2004

BEFORE
THE HON’BLE S.N. SRIVASTAVA, J.

Civil Misc. Writ Petition No. 32788 of 1996

Mohd. Yusuf ...Petitioner
Versus

Board of Revenue U.P. at Allahabad and

others ...Respondents

Counsel for the Petitioner:
Sri M.A. Qadeer

Counsel for the Respondents:
Deoraj
S.C.

Evidence Act, 1872-S. 68-Proof of will-if
a person puts his signature to certify
that he is a scribble or an identifier or a
registering officer, he is not an attesting
witness-Record not showing that any of
attesting witnesses were either dead or
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not available to prove will-No notice was
issued to any of attesting witnesses
requiring then to prove will in question-
Hence writ dismissed.

Held: Para 11

In view of decision of the Apex Court in
Abdul Jabbar v. Venkata Sastri (supra), it
is amply borne out that if a person puts
his signature on the document for some
other purpose e.g. to certify that he is a
scribe or an identifier or a registering
officer, he is not an attesting witness. It
is not borne out from the record that any
of the attesting witnesses were either
dead or were not available to prove the
Will nor is there anything on the record
to show that any notice was issued to
any of the attesting witnesses requiring

them to prove the will in question. In the

circumstances, the decisions relied upor

by the learned counsel for the petitioners:
are unavailing and the ratio flowing from
them cannot be taken aid of to lend
cogency to the petitioner’s case. Q)7

Case law discussed:
2002 (93) RD 915
AIR 1930 Cal 750
AIR 1983 Orissa 24
2002 (93) RD 98
2004 (96) RD 347
AIR 1955 SC 351
AIR 1939 PC 117
AIR 1969 SC 1147 /

(Delivered by 'Hgn?;b]e S.N. Srivastava, J.)

1. Petition in hand has been filed

o the judgment dated 16.7.1996
passed by-the Board of Revenue by which
it has been held that a Scribe cannot be
ated to be attesting witness unless
ting witnesses were dead or were not

~—_in-a position to be examined.

S 2. It would appear from the record

that one Mohd. Hanif was Bhumidhar of
land in suit comprising in plot no. 201,
admeasuring 2 Bighas, 7 Biswas. He had

)" attesting  witnesses. In

[2005

three sons who are parties to the present
proceedings. Mohd. Yusuf one of the sons
instituted a suit under section 229 B f the
U.P.Z.A. & L.R. Act claiming hlmself to
be the exclusive Bhumidhar of the'land in
question on the basis of a Will dated
13.5.1979 which it was alleged was
executed by his father Mohd “Hanif in his
favour. In the wrltten statement the other
two sons of ] ohd Hanif ie. the
contesting Opp \ partles repudiated the
plaint allegatlons “and denied exclusive
rights as Bhumldhar of the plaintiff over
the property in question and claimed 1/3™
share ‘each to all the three brothers. The
contestlng ‘parties also denied execution

,r‘of Will and termed it as forged one. The

I court by means of judgment dated

'\k296 1993 dismissed the suit on the

ground that Will was not proved by
appeal, the
Commissioner clinched the issue in
favour of plaintiff on the ground that
though attesting witnesses were not
examined but the Scribe proved the Will.
In consequence, the suit was decreed in
appeal.  This  decision  of  the
Commissioner led to filing of second
appeal by defendant respondents which
was allowed by the Board of Revenue
recording a finding that there was no
explanation in the Will for dis-inheriting
the other brothers of the petitioner and
further that the Will was not proved by
attesting witnesses and a Scribe cannot be
treated to be an attesting witnesses unless
attesting witnesses were dead or were not
in a position to be examined.

3. I have heard learned counsel for
the parties and perused the materials on
record. The learned counsel for the
petitioner premised his submission by
canvassing that the Will dated 13.5.1979
was proved by the Scribe and Board of
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Revenue erred in law in holding to the
contrary. He further submitted that the
father of the petitioner was residing in
Bombay and he, with his free will and
mind, executed the will in favour of the
petitioner. Per contra, learned counsel
appearing for the Opp. Parties contended
that the Will was not proved to have been
executed by Mohd. Hanif and all the
brothers succeeded the property in
question.

4. Before proceeding to scan the
respective submissions on the aspect, it
would be apt to acquaint myself with the
provisions of the relevant Sections.
Section 68 of the Evidence Act being
germane to the point involved, it is quoted
below. »

“68. Proof of execution of document

required by law to be attested.- If a~

document is required by law/ to . be
attested, it shall not be used as evldence
until one attesting witness at "’least has
been called for the purpose of prdvmg its
execution, if there be an attesting witness
alive, and subject to. the process of the
Court and capable of v g evidence.

Provided tHa’; shall not be
necessary to call an attesting witness in
proof the ex uhon of any document not
being a Wkll which has been reglstered n
dance “with the provisions of the
n. Registration Act, 1908 (16 of
1908), unless its execution by the person
~whom it purports to have been

cuted is specifically denied.)”

5. It would thus crystallise from the
> provisions of the above section that if a
document is required by law to be
attested, it shall not be used as evidence
until one attesting witness at least has

been called for the purpose of proving its
execution if there be an attesting Wltness
alive, and subject to the process** §
court and capable of giving evidence,

6. The term “attested” has not be
defined in the Evidence Act.
of property Act, the said term has been
defined in section 3z ndkbelng relevant it
is quoted below.,

““attested’ in- reIatlon to an instrument,
means (and shall be deemed always to
have meant) attested by two or more
witnesses each of whom has been the
executant sign or affix his mark to the
i strumeht or has been some other person
. the/instrument in the presence and by
the "direction of the executant, or has
received from the executant a personal

)" acknowledgement of his signature or

mark or of the signature of such other
person, and each of whom has signed the
instrument in the presence of the
executant; but it shall not be necessary
that more than one of such witnesses shall
have been present at the same time, and
no particular form of attestation shall be
necessary.”

7.  Similarly, Section 63 of the
Indian Succession Act lays down the
meaning of attestation as under:

“Section 63 (c): The Will shall be
attested by two or more witnesses, each of
whom has seen the testator sign or affix
his mark to the Will or has seen some
other person sign the will, in the presence
and by the direction of the testator, or has
received from the testator a personal
acknowledgment of his signature or mark,
or of the signature of such other person
and each of the witnesses shall sign the
will in the presence of the testator but it
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shall not be necessary that more than one
witness be present at the same time, and
no particular form of attestation shall be
necessary.”

8. The question that surfaces in the
perspective of above discussion, is
whether a Scribe of the Will can be said
to be an attesting witness who could
prove a document required attestation.
The self-same question cropped up before
Apex Court in a case in Abdul Jabbar v.
Venkata Sastri'. In para 8 of the said
decision, the Apex Court enunciated the
point in question in the following manner.

“Briefly put, the essential conditions
of a valid attestation under Section 3 are:
(1) two or more witnesses have seen the

executant sign the instrument or have

received  from  him a  personal

acknowledgement of his signature;’ (2‘ )

with a view to attest or to bear Wl’mess 10
this fact each of them has s1gne(i ‘the
instrument in the presence of‘v the
executant. It is essential’ that the
should have put his s nature animo
attestandi, that is, <for’/the” purpose of
attesting that he has seen the executant
sign or has received from him a personal
acknowledgement (of 'his signature. If a
person puts his ignature on the document
for some oth"; ‘purpose, e.g. to certify that
he is a scribe or an identifier or a
reglsterm‘ officer, he is not an attesting

- decision of the Prlvy Council reported in

N AIR 1939 PC 117 further held that a
)) registering officer cannot be regarded as
> attesting witness as it is not proved that he
signed the document in the presence of

' AIR 1969 SC 1147

[2005

executant. A person identifying the
witness puts his signatures on document
to authenticate the fact thatti« ‘
identified the executant and the same is
not intended that he had put his Slgnatures
for the purposes of attestmg “witnesses.
The Apex also placed credence on a
decision in Girja Datt v. Gangotri® in
which it was held hat the two persons
who had 1dent1ﬁed estator at the time of
registration of document and had
appended their signatures at the foot of
the endorsement by Sub Registrar were
not the(( attestmg witnesses as their
s1gnatures‘ were not animo attenstandi.
Comlng to the present case, it would

& ppea ‘that the attesting witnesses were

‘examined to prove the Will. There is
not an iota of evidence on record to show
that the witnesses were dead or were not

J” traceable on the date fixed for evidence. It

is borne out from the record that the
attesting witnesses were not called by
issuing notices to prove Will. The Scribe
in his cross-examination, it would appear,
has stated that Will was not registered in
his presence and he did not go to the
office of Sub Registrar at the time of
Registration. No doubt, a scribe can be
said to be an attesting witness, provided
the two attesting witnesses are dead or
incapable to give evidence even after
being summoned for giving evidence if
the test laid down by the Apex court is
fully satisfied to the effect that the
witnesses should have put his signature
animo attestandi i.e. for the purpose of
attesting and he has seen executant sign
and has received from him a personal
acknowledgement of his signatures at the
time of registration. This clearly goes to
prove that scribe in the present case does
not satisfy the requirements laid down by

2 AIR 1955 SC 351
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the Apex Court and cannot be said to be
an attesting witness.

9. Yet another aspect to be taken
into reckoning is whether the Will spells
out any special reasons for disinheriting
other two sons by the father. This aspect
was reckoned with and the will was
rightly disbelieved by the Board of
Revenue. The circumstances in which the
Will was scribed and brought into
existence do foment doubts whether the
Will was at all executed by Mohd. Hanif
to the exclusion of the rights of other two
sons. No convincing explanation is
forthcoming in order to show that the two
sons were rightly disinherited by Mohd.

Hanif and in the circumstances, the Will

was rightly disbelieved. There should b

some valid justification on record to show

that father nursed any grievance agains
the remaining two sons whom he actually
wanted to disinherit. There being nothing
either in the Will or on record, 1t*arQuses
suspicion that the Will allege' e
executed by  Mohd: Hamf was
authenticated one.

10. Lastly, I come to grips with the
case-laws relied /upon> by the learned
counsel for the Petitioner. The cases
relied upon by the: learned counsel for the
petitioner are Smt. Bhuwan Kumari v.
Akbar Al mad and others’, Haripada
Maity, Annada Prosad Haldar and
others®, Dhruba Sahu (dead) and after him

Nalumoni Sahu and Anr. v. Paramananda
. Sahu’, Madhukar D. Shende v. Tarabai
- 'Aba Shedage® in vindication of his stand

- that a scribe could be attesting witness if

32002 (93) RD 915
* AIR 1930 Cal. 750
> AIR 1983 Orissa 24
62002 (93) RD 98

he has signed just after testator. The
learned counsel appearing for the-Opp.
Parties relied upon a decision in
Jayarajand Ms. V. Mohana’ to bri \home
the point that at least one w1tness is
necessary to prove a docu ent. -

11. In view of dec1s10n of the Apex
Court in Abdul “‘Jabbar v. Venkata
Sastri (supra), it amply borne out that
if a person puts his signature on the
document for- S\ome other purpose e.g. to
certify that he is a scribe or an identifier
or a reglstermg officer, he is not an
attestmg vitness. It is not borne out from
3 ord that any of the attesting

w1tn ssas were either dead or were not

\lable to prove the Will nor is there
ything on the record to show that any
notice was issued to any of the attesting

)" witnesses requiring them to prove the

Will in question. In the circumstances, the
decisions relied upon by the learned
counsel for the petitioners are unavailing
and the ratio flowing from them cannot be
taken aid of to lend cogency to the
petitioner’s case.

12. As a result of foregoing
discussion, the writ petition being devoid
of merit is liable to be dismissed and it is
accordingly dismissed.

Petition Dismissed.

72004 (96) RD 347
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APPELLATE JURISDICTION
CRIMINAL SIDE
DATED: ALLAHABAD 01.09.2004

BEFORE
THE HON’BLE S. RAFAT ALAM, J.
THE HON’BLE MUKTESHWAR PRASAD, J.

Criminal Appeal No. 1791 of 1981

Jawahar and others ...Appellants(In Jail)
Versus

State of U.P. ...Respondent

Counsel for the Appellants:

Sri K. Mohan

Sri R.C. Yadav

Sri Umesh Mohan

Sri O.N. Shukla

Sri S.P. Singh

Sri M.S. Yadav

Counsel for the Respondent:
A.G.A. ~~

Indian Penal Code, Ss. 141, 149 and 302-
Constitution under-Legailty-UnIawfuI
assembly-Evidence on record that
appellants reached scene o‘ ncident in a
group-They had common/ object to teach
a lession to deceased ‘aﬁd his family-
Moreover-They used thelr weapons and
take active part in commlssmn of crime-
Hence, contention that provisions of S.
149 are not attracted

Held: Pagfa ~~4O /

The explanation to Section 141 provides
An _clear-words that an assembly which is
~_not-unlawful when it assembled, may
\subsequently become unlawful

< as$embly. In the instant case, there is
~_overwhelming evidence of the injured

Jand the eye witnesses that the
- appellants reached the scene of incident
in a group and they had a common
object to teach a lesson to Hriday Narain
and his family. Moreover, they used their
weapons and took active part in

~vhave filed this
- judgment and order dated 7.8.1981 passed

[2005

commission of the crime. In this view of
the matter, it is not possible for us to
accept the submission made on beharf of
the appellants that provisions of Section
149 1.P.C. are not attracted and A- 2 to A-
5 (except Jawahar) ,could /not be
convicted under Sectlon 302w1th the aid
of Section 149 I.P.C. /
Case law discussed:
2004 SCC (Crl.) 146
2004 SCC (Crl.) 469
2004 (1) JIC 263 (S
1995 SCC (Crl.) 993 >
1991 SCC (Crl.) 1042
1998 SCC (CrI 2).461
AIR 1965(5C 202
AIR,‘19,79;SC,1230

ol 2 ed by Hon’ble Mukteshwar Prasad, J.)

‘71’;""'Five accused Jawahar, Chhakauri,
Nankhoo, Ram Nath and Ram Chandra
appeal against the

by Sri D.C. Srivastava, the then
Additional Sessions Judge, Gyanpur,
Varanasi whereby he convicted Jawahar
under Sections 148, 302 and 323/149
ILP.C. and sentenced him to suffer
rigorous imprisonment for a period of one
and half years, imprisonment for life and
six months rigorous imprisonment
respectively there under. The remaining
four accused were convicted under
Sections 147, 323 and 302/149 1.P.C. and
were sentenced to undergo rigorous
imprisonment for a period of one year, six
months and imprisonment for life
respectively. All the sentences of five
accused were directed to run concurrently.

2. The relevant facts of the case
leading to the trial of the appellants are as
under:

Accused Jawahar and Chhakauri are
sons of accused Ram Nath. P.W.8, Smt.
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Lalti Devi is wife of P.W.6 Lalmani. The
parties are residents of village Prkshpur,
P.S. Bhadohi.

3. On 26.3.1979 at about 9-00 a.m.,
Smt. Lalti Devi accompanied by Smt.
Vidhya, wife of P.W.4 Chhabinath, had
gone to collect grass in the fields for the
cattle. Accused Nankhoo, son of Munni
Lal, and Jawahar, son of Ram Nath,
arrived there, passed indecent remarks
and caught hands of Smt. Lalti Devi. She
complained to her husband Lalmani in the
night at about 9-30 p.m.

4. Next day i.e. on 27.3.1979,
Nannkhoo was coming towards house of
Lalmani. He lodged protest regarding his
behaviour with his wife and slapped him
twice. Nankhoo returned home an

Lalmani went for weaving of carpet. This. >

incident caused annoyance to Napkhoo
Jawahar and other members of his, 'family"

5. On the same day at about ’7—00
p.m., Mithai Lal along: \wrsh “Lalmani,
Hriday Narain, Chhabin and Bajranji
were sitting at the door Hriday Narain
and were talking ‘to- each other. In the
meantime, Jawahar, ed with a Ballam
and the remaining four accused, named
above, having. lathles in their hands
arrived there:. They exhorted each other
that all ,W‘ re-available at one place and
they had a golden chance to kill them and
ch a lesson. Accused Jawahar struck
<his Bgllétm in the chest of Hriday Narain
ho sustained grievous injuries and the

remammg four accused wielded their

- lathies and caused injuries to Lalmani and
Chhabinath. Thereafter, Mithai Lal and
»others picked up lathi-danda and female
members of the family raised alarm and
intervened. Jawahar and others sustained
injuries in the course of incident. On the
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alarm raised, a number of villagers
arrived there and saw the incident.
Jawahar and others took to their heel
Lalmani and Chhabinath
injuries and Hriday Narain succumbed to
his injuries on the spot. /

6. P.W.7 Mithai I:dli;;got a report of
the incident prepa byﬁkonve Mewa Lal on
the spot and “‘affixed his thumb
impression. He. accompamed by Lalmani
and Chhabmath took the dead body of
Hriday Naram to P.S. Bhadohi and on the
basis of! h1s ‘written report, P.W.3 Som

h Tiwari registered a case at crime no.
ade entry in the G.D. at serial no.

7. After registration of the case, S.I.
arv Jit Mishra, the then S.O. took up
investigation and recorded the statement
of Mithai Lal, Chhabinath and Lalmani at
the police station.

8. S.I. Kailash Nath Tripathi
prepared inquest report and other papers
relevant for autopsy. He sent the dead
body of Hriday Narain to mortuary along
with constables Kashi Nath Ojha and
Madan Mohan Singh.

9. Both Lalmani and Chhabinath
were sent to Government Hospital,
Bhadohi for medical examination of their
injuries through constable Surendra Rai.

10. P.W.2 Dr. R.V. Singh, the then
Medical Officer of P.H.C, Bhadohi,
examined the injuries of Lalmani at 9-30
pm. on 273.1979 and found one
lacerated wound over right parietal scalp,
10 cm. above right ear 1 cm. x 0.5 cm. x
skin deep fresh, bleeding present.
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11. In the opinion of Dr. Singh,
injury was caused by hard and blunt
object and was simple in nature and fresh.

12. On the same night at 9-48 p.m.
Dr. Singh further examined Chhabinath
and found one lacerated wound over
forehead 6 cm. above nasal root 1 cm. X
0.5 cm. X skin deep, bleeding present.

13. Dr. Singh opined that injury was
simple, fresh and was caused by hard and
blunt object.

14. PW.1 Dr. KN. Pandey
conducted post-mortem examination on
the dead body of Hriday Narain on
28.3.79 at 2-45 p.m. According to Dr
Pandey, the deceased was about 35 years
old and had died about 16 to 20 hour;

before. Rigor mortis was present in both

the limbs. Both eyes were closed -

Dr. Pandey found the followmgl urkes

(1) Punctured wound 2 ern X 0.75
cm. x chest cavity deep 0V€1’" front/of chest
(just over sternum) in  between both
nipples, direction. > upwards and
downwards. Margin of wound clean cut.
Direction of depth ound of slightly
towards right then going inwards.

2) In01sed ‘wound 0.75 cm. x 0.25
cm. X bone d ep over medial aspect of
orleg, 11 em. below right knee
k_1r tion upwards downwards.

. On internal examination, 5th rib
~ was found cut. Left lung was found
ruptured In the opinion of doctor, death
of Hriday Narain was caused due to
»ruptured lung and punctured heart and on
account of hemorrhage and shock
resulting from the injuries.

[2005

The investigating officer collected
blood-stained earth from the spot and
prepared site-plan on 28.3.79 - after
inspection. After completing
investigation, he submitted charge sheet
against all the five assallants named
above. ( '

16. Accusedfl‘; iw@haf was charged
under Section 147,148,302 and 323/149
I.P.C.on 2.3.81 /

Accused Chhakaurl Nankhoo, Ram
Nath and Ram Chandra were charged on
the: same day under Sections 147, 148,
302/ 149 and 323 of the Penal Code. They

& pleaded not guilty to the charges framed
“against them and claimed to be tried.

17. At the trial, in order to establish
ts case against the accused the
prosecution examined P.W.1 Dr. K.N.
Pandey, the Medical Officer, who
conducted autopsy, P.W.2 Dr. R.V. Singh,
who examined the injuries of Lalmani and
Chhabinath. He further examined injuries
of Ram Nath, Jawahar and Chhakauri (all
the three accused) on the same night at
10-10, 10-20 and 10-30 p.m. respectively.
P.W.3 H.C. S. B. Tiwari, who proved chik
report and made entry in the G.D., P.W .4
Chhabinath, one of the injured, P.W.5
constable K.N. Ojha, who took the dead
body to mortuary for post-mortem
examination, P.W.6 Lalmani, another
injured, P.W.7 Mithai Lal, the informant
and one of the eye witnesses, P.W.8 Smt.
Lalti Devi, P.W. 9 S.I. K.N. Tripathi who
prepared inquest report and relevant
papers and P.W.10 S.I. Sarv Jit Mishra
I1.O. of the case.

18. All the accused facing trial
pleaded their false implication in the case
on account of enmity and alleged that
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Hriday Narain, Lalmani, Chhabinath,
Mithai Lal, Jiudhan, Bhuidhan, Bajrangi
and Munna armed with lathies arrived at
the door of Jawahar and assaulted
Jawahar, Ram Nath and Chhakuri and
caused injuries to them and they in
exercise of their right of private defence
used lathies and the female inmates of the
house threw ‘Faar’ of the plough in
defence which caused injuries to Hriday
Narain. The other accused adopted the
statement given by Jawahar.

19. Accused examined D.W.1 Smt.
Chameli, wife of Jawahar, and D.W.2
constable Muin Ahmad, who proved chik
report (Ex- Ka-4) lodged by Ram
Chandra, one of the appellants, at P.S
Bhadohi on the same night at 10-00 p.m
Accused further got proved injury report
of Ram Nath, Jawahar and Chhakauri by

Dr. R.V. Singh (P.W.2), which are' (E

kha-1 to Ex-kha-3) respectively .

20. After close scrutiny df the” entire
evidence on record led by the parties and
considering the submissions made on
their behalf, learned Judge) found all the
five accused gullty and convicted and
sentenced them, asnoted above.

17

21. Aggﬁevé&/by their conviction
and sentence, the accused came up in
appeal

~22. We have heard learned counsel
¢ appellants and learned A.G.A. and
¢ perused the record also.

23, Learned counsel for the
appellants has assailed the impugned
»judgment mainly on the ground that site-
plan prepared by the 1.O. does not support
the prosecution version and has
demolished the whole prosecution case.

He contended with vehemence that there
was, in fact, no motive on the part of the
appellants to commit the offences and in
any case there was very weak motive.
According to him, the pOSSIbIhty of
falsely implicating all the appeﬂants in the
case cannot be ruled out and’ out of the
five appellants Jawahar Ram Nath and
Chhakauri sustained- njunes in the course
of incident and they all in exercise of their
right of private defence of person caused
injuries with- lathles and the female
members of the family used ‘Faar’ which
caused 1nJurles to Hriday Narain. It was
further submitted vehemently that there
was- no unlawful assembly and as such,

& the pr0V1510ns of Section 149 L.P.C. are

0t \attracted and all the appellants could

not be convicted with the aid of Section
149 1.P.C.

Learned counsel for the appellants
has placed reliance on the following
decisions:

1. State of U.P. Vs. Ram Bahadur Singh
and others, 2004 Supreme Court Cases
(Cri.) 1467.

2. Boya T. Venkateswarlu and Others
Vs. State of A.P. , 2004 Supreme Court
Cases (Cri) 469.

3. Bhargavan @ others Vs. State of
Kerala, [2004 (1) JIC 263 (SC)].

4. Bharwad Jakshibhai Nagjibhai and
others Vs. State of Gujarat, 1995
Supreme Court Cases (Cri) 993.

5. Jharu and others Avadh Ram and
others Vs. State of Madhya Pradesh,
1991 Supreme Court Cases (Cri) 1042.

6. Sudhir Samanta Vs. State of W.B.
and another, 1998 Supreme Court Cases
(Cri) 461.

24. On the other hand, learned
Additional Government Advocate
supported the judgment under appeal and
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urged that the trial court rightly concluded
that the appellants were the aggressors
and took law in their hands and caused
death of Hriday Narain and assaulted
Lalmani and Chhabinath in the course of
same incident. According to him, the
appellants had a motive to commit the
crime in question and in view of
promptness in lodging the F.LLR. at the
police station there was no question of
falsely implicating any of the appellants
in the case instead of real assailants.
Consequently, the appeal is liable to be
dismissed.

25. Reliance has been placed by the
State Counsel on two decisions of the
Supreme Court in Masalti Vs. State of
Uttar Pradesh, A.LR. 1965 Supreme

Court 202 (a judgment rendered by a
Bench of four Judges of the Court) and

Mannu and others Vs. State of Ut
Pradesh, A.LR. 1979 Supreme’ Court
1230.

26. We have given our anxious
consideration to the arguments ‘advanced
on behalf of the parties-and, have perused
the decisions rehed\ pon by them.

27. Accord”mg to the prosecution
case, the 1mpugned incident took place at

1ha1"" Lal and others arrlved at his door
~ and’ assaulted him, Ram Nath and
~ Chhakauri and they too wielded their
)) lathies in self-defence. Thus, we find that
> the appellants came to the Court with a
cross version and they also lodged a
written report at the police station on the
same night at 10-00 p.m. which is Ex-
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Kha-4 on record. It is, therefore, obvious
that incident in question took
27.3.79 at about 7-00 p.m.

28. Now we shall scrutnnze the
ev1dence Wlth a view to test ‘whether the

above the

W. . KN Pandey, P.W.2 Dr. RV
Singh, PW3 HC S.B. Tiwari, P.W.5
Constable Kash1 Nath tha PW.9 Sl

w1tnesses The
relied on the

formal
mainly

t thmony of P.W.4 Chhabinath and

.W.6 Lalmani who were allegedly
assaulted and sustained injuries in the
course of same incident in which Hriday
Narain was done to death. P.W.7 Mithai
Lal and P.W.8 Smt. Lalti Devi claimed
themselves to be eye witnesses.

30. P.W. 8 Smt. Lalti Devi, wife of
Lalmani, testified in clear words that on
26.3.79 she accompanied by Smt. Vidhya
went to collect (Scrap) grass to the fields
where Nankhoo and Jawahar arrived and
passed indecent remarks. They caught her
hands and dragged her. She narrated this
incident to her husband in the night at
about 9-00 p.m. Next day, Nankhoo was
questioned by Lalmani about his
misconduct towards his wife and lodged
protest. ~ Nankhoo  became  angry
whereupon Lalmani slapped him. This
incident of slapping to Nankhoo by
Lalmani is said to be the motive of the
crime. It was, therefore, urged that motive
was very weak in this case and
prosecution did not come to the Court
with clean hands. First of all, it is
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noteworthy that Smt. Lalti Devi was
cross-examined at length but she stood
successful in the test of cross-
examination. It is well settled that motive
is not a sine qua non for commission of a
crime. Moreover, where the prosecution
case rests on direct evidence of the
witnesses the motive looses its
significance. In the instant case, there was
a motive for the accused to commit the
crime and teach a lesson to Lalmani and
his family. In my opinion, the slapping to
Nankhoo at the hands of Lalmani publicly
must have caused annoyance. We,
therefore, hold that there was a motive for
the appellants to commit the offence.

31. According to the F.I.R. besides

the deceased Hriday Narain, Lalmani and

Chhabinath were also sitting there where
Jawahar pierced his Ballam in the chest of

Hriday Narain. Both Lalmani tf»/a

Chhabinath were also given lathi blows

by A-2 to A-4 who were having 1 hies in
their hands. We find from pemsalfidf the
injury reports of Chhabmaﬂl and TLalmani

injuries of both wer
of examination by
examined them at(9-48 p m. and 9-38
p-m. on the sarne mght Keepmg in mind

self-su ered only with a view to falsely

fzilmplmate the appellants/enemies. Besides
. the medical evidence on record, P.W.4
habinath  fully  supported  the
N prosecutlon story and testified that the
)) deceased was his cousin and they all were
> sitting at the door of Hriday Narain on the
impugned date. According to Chhabinath,
A-1 (Jawahar) exhorted his associates to
kill and teach a lesson as they were

present at one place. Accused Jawahar
himself struck his Ballam in the chest of
Hriday Narain and the remaining ccused
used their lathies and caused mjuues to
Chhabinath  and Lalmam ~YP.W.4
Chhabinath and P.W.6 Lalmani picked up
lathies and used in their, self defence The
witnesses  tried to apprehend Hriday
Narain whereupon Il the assailants ran
away and Hriday. Narain succumbed to his
injuries. It s noteworthy that the
statements of- LaImam and Chhabinath to
the effect that they too used lathies and
caused 1nJur1es to Jawahar and others in
the course: of the same incident find place
1n th written report handed over to the
: \y Mithai Lal.

> 32. P.W.6 Lalmani corroborated the
estimony of Chhabinath on all material
points and supported his wife on the point
of motive. He testified that his wife
narrated the incident to him in the night
regarding teasing by Jawahar and
Nankhoo and he next day gave two slaps
to Nankhoo. He too disclosed in
unambiguous words that A-1 pierced his
Ballam in the chest of Hriday Narain and
the appellants 2 to 4 having lathies
assaulted him and Chhabinath and caused
injuries. He admitted in very clear words
in cross-examination that Ram Nath,
Jawahar and Chhakauri had sustained
injuries in the course of incident. Both
Lalmani and Chhabinath were cross-
examined extensively on behalf of the
accused but nothing could be elicited in
their cross-examinations to disbelieve
their testimony. They stated categorically
that it were the appellants who arrived at
the door of Hriday Narain after forming
an unlawful assembly and at the
exhortation of Jawahar they committed
murder of Hriday Narain and caused
injuries to Lalmani and Chhabinath. They
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totally denied that they and another
attacked wupon the appellants. They
asserted that no brick batting was done by
the female member of the family.

33. P.W.7 Mithai Lal further
supported the prosecution story and
corroborated the testimony of the injured.
P.W.7 Mithai Lal was also cross-
examined at length but his testimony was
not shaken. There are a few minor
discrepancies in the statement of both the
injured and Mithai Lal but the
discrepancies are not fatal at all as they
are not on material points.

34. A perusal of the site-plan shows

that Hriday Narain was dragged by the

appellants and was left near the house of

Jawahar where he died. It was urged that
the 1.0. found no blood marks between*~_

the houses of Hriday Narain and Jawah

It is noteworthy that the 1.O. V131’fed the

scene of occurrence on 28.3.79-and-
inspection prepared site-plan, [t was
month of March. Moreover, the villagers
must have been using the :
throughout the night and day’and as such,
the 1.0. found no blood marks. The I.O.
had collected blood-stained earth from the
scene of incident and prepared a Fard
also. He collected blood-stained earth
from places shown at A & B of the site-
plan. SN

.35 "As pointed out above, the
<i1n01den in question took place at about 7-
©.00. pm. in which Hriday Narain was
killed on the spot and two persons
; and Chhabinath  sustained
))injuries. The dead body was also taken to
> the police station by the informant who
handed over a written report at P.S.
Bhadohi on the same night at 9.10 p.m. at
a distance of about six kilometers.
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Therefore, in view of prompt F.I.R. by the
informant there was no time at all for any
consultation or deliberation and. ‘ss}ich,

the possibility of falsely 1mpl1ca ng any
of the appellants is ruled out.

( S medical
evidence and ocular testimony on record.
Moreover, there is no contradiction in the
testimony of the inju ,"’d and the informant
who were sub]ected to lengthy cross-
exammatlon )

- Learned counsel for the

appellants " further submitted that A-1

ahar) alone could be convicted under

Section 302 LP.C. and other appellants
could not be convicted under Section 302

.P.C. with the help of Section 149 1.P.C.
According to him, there was no unlawful
assembly and in any case the other
appellants did not know the common
object of the assembly that Hriday Narain
would be killed. He drew our attention to
paragraph-16 of the judgment rendered by
the Apex Court in Bhargavan case
(Supra). In Lalji Vs. State of U.P., 1989
(1) SCC 437, it was observed that
common object of the unlawful assembly
can be gathered from the nature of the
assembly, arms used by them and the
behaviour of the assembly at or before the
scene of occurrence. It is an inference to
be deduced from the facts and
circumstances of each case. In State of
U.P. Vs. Dan Singh and others, JT 1997
(2) SC 149, it was observed that it is not
necessary for the prosecution to prove
which of the members of the unlawful
assembly did which or what act. The mere
presence in the unlawful assembly may
fasten vicariously criminal liability under
Section 149 L.P.C.
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38. There is a leading judgment of
the Supreme Court rendered by a Bench
of four Judges, reported in A.LR. 1965
SC 202. It was held in Masalti’s case
(Supra) that an assembly of five or more
persons actuated by, and entertaining one
or more of the common objects specified
by the five clauses of Section 141 is an
unlawful assembly. The crucial question
to determine in such a case is whether the
assembly consisted of five or more
persons and whether the said persons
entertained one or more of the common
objects as specified by Section 141. While
determining this question, it becomes
relevant to consider whether the assembly
consisted of some persons who were
merely passive witnesses and had joined
the assembly as a matter of idle curiosity
without intending to
common object of the assembly.

39. In a recent judgment delivered
by the Apex Court on 2942()04 in
Chanda and others Vs. State of U.P.
another, 2004 AIR SCW/(2954, it was
held that Section 149 LP.C. consi
two parts. Mere presence in-an unlawful
assembly cannot render a person liable
unless there was a c ,mbn object and he
was actuated by fhat /common object and
that object 1s Lone. ‘of those set out in
Section 141. Where common object of an
unlawful assembly is not proved, the
accused persons cannot be convicted with
the heIp of’Section 149 1.P.C. The crucial
question” to determine is whether the
ssembly consisted of five or more
versons and whether the said persons

2\ entertained one or more of the common

))objects, as specified in Section 141. It
cannot be laid down as a general
proposition of law that unless an overt act
is proved against a person, who is alleged
to be a member of unlawful assembly, it

entertain  the~

cannot be said that he is a member of an
assembly. The only thing required is: that
he should have understood” that th

assembly was unlawful and was li ely to
commit any of the acts, which fall'within
the purview of Section 14 LP.C/

40. We shall now scrutinize the
evidence on record 3 ith & view to find out
whether the app‘ lants were rightly

convicted by the co ,,rt below with the aid
of Section 149 LP.C. in the light of the
aforesaid proposmon of law enunciated
by thel(( Apex Court. According to
appellants Tearned counsel, there was no
unlawful ‘assembly and the appellants did

not know the common object of the
iass* rnbly that Hriday Narain would be
killed. In view of the facts of the case and

vidence on record led by the prosecution

“and the law laid down by the Supreme

Court, we are not inclined to accept this
contention. There is direct and reliable
evidence of two injured, the informant
and Smt. Lalti Devi also to the effect that
all the five accused armed with Ballam
and lathies arrived at the door of deceased
on the impugned date and they, on the
exhortation of Jawahar, committed the
crime. The law requires that the number
of assailants must be five or more and
such assembly of five or more persons
becomes unlawful assembly when
common object of the person composing
that assembly is to commit the offences
described in Clause 1% to 5™ of Section
141. The explanation to Section 141
provides in clear words that an assembly
which is not unlawful when it assembled,
may subsequently become unlawful
assembly. In the instant case, there is
overwhelming evidence of the injured and
the eye witnesses that the appellants
reached the scene of incident in a group
and they had a common object to teach a
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lesson to Hriday Narain and his family.
Moreover, they used their weapons and
took active part in commission of the
crime. In this view of the matter, it is not
possible for us to accept the submission
made on behalf of the appellants that
provisions of Section 149 I.P.C. are not
attracted and A-2 to A-5 (except Jawahar)
could not be convicted under Section 302
with the aid of Section 149 L.P.C.

41. On careful scrutiny of the entire
evidence on record, we are also of the
view that the prosecution succeeded in
bringing home the charges against the
appellants and, therefore, the conclusion
arrived at by the learned trial court is

that this appeal is devoid of merit and i
liable to be dismissed. '

42. The appeal fails and is hereby

dismissed. The conviction and sentence
recorded by the trial Judge are hercby
affirmed. The appellants e}ré‘”ibnf‘\ bail.
Their bail is cancelled: They shall be
taken into custody to serve out the
sentences passed agalnst t .

43. A copy of thi ]udgment shall be
sent to the <court concerned for
compliance of. ‘the order. Compliance
report shall ‘be ‘submitted to this Court
within two months

[2005

ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 17.09.2004

BEFORE
THE HON’BLE ARUN TANDON, J.

Civil Misc. Writ Petition No. 52466 of 2003

‘Managément

Committee of Janta
Vidyalaya Samiti ‘hpau Mathura and
another : ..Petitioners

The Deputy Reglstrar, Firms, Societies and
Chits, Agra U P & others ...Respondents

CounSeI for the Petitioners:

liable to be upheld. We, therefore, hold ‘\Counsel for the Respondents:

i Ashok Khare
Sri V.K. Agarwal

> Sri Sanjay Mishra
* Sri Digvijay Singh

S.C.

Societies Registration Act-Ss. 25 (1)
and-Dispute with regard to two riwal
elections, set up by parties must be
referred to Prescribed Authority within
one month-order deciding claim by Dy.
Registrar-held, without jurisdiction.

Held: Para 25 and 26

In the opinion of the Court in the facts
and circumstances of the case it is
established that there is a bona fide
dispute in respect of the two rival
elections of the office bearers of the
society and the Deputy Registrar could
not have decided the same on his own.

The order passed by the Deputy
Registrar, Firms, Societies and Chits,
Agra, U.P. is wholly without jurisdiction.
The dispute with regard to the two rival
elections set up by the parties must
necessarily be referred by the Deputy
Registrar to the Prescribed Authority
within one month from the date a
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certified copy of this order is filed before
him. It is further provided that the
Prescribed Authority shall proceed to
decide the dispute so referred at the
earliest possible after affording
opportunity of hearing of the parties and
after permitting the exchange of
documents within a period of three
months from the date of such reference.
Case Law discussed:

(1999) 2 UPLBEC 77

2003 (3) E & S.C. (All.) 1617

(1995) 2 UPLBEC 1242

(1988) UPLBEC 732

(1970) 1 SCC 613

AIR 1968 SC 1328

(Delivered by Hon’ble Arun Tandon, J.)

1. Heard Sri Mithilesh Kumar
Tiwari, learned
petitioners, Sri Ashok Khare,
Advocate, assisted by Sri V.K. Agarwal

learned counsel for the respondent/nos.
2,3, and 4 and Learned Standing Counsel

for the respondent nos. 1 and 5 N

2. Committee of . Management of
Janta Vidyalaya Samiti, Mahamaya Nagar
through its President, Sr1 Ajant Singh and
one Sri Neeraj Yada V- ve filed this writ
petition against the order of the Deputy
Registrar, Firms} "C its and  Societies,
Agra dated 19" November 2003 whereby,
after adJudlcatmg upon the rival set of
elections, he “has proceeded to hold that
the elections dated 30" June,2003 are
legal and valid and, therefore, has directed
that the list of office bearers submitted in
rsuance of the aforesaid elections be
T tered under Section 4 of the Societies
~ Registration Act.

. 3. It is contended on behalf of the
~ petitioners that the aforesaid order of the
Deputy Registrar dated 19" November,
2003 is without jurisdiction inasmuch as

counsel for  the
Senior

there was a bona fide dispute between two
rival set of office bearers on the basis of
two elections; first held on 18™ July \2003
wherein the petitioners, namely, Sri-Ajant
Singh was elected as President and Sri
Neeraj Yadav as Vyavasthapak/Manager
(elections of the pet1t10ners) “The other set
of elect10ns are alleged ;tol’ have taken
place on 30™ June 2003/;;111 which Sri Hari
Parasad Yadav was elected as President,
Sri Brijesh Kumar as Secretary and Sri
Bharat  Singh - Vyavasthapak/Manager
The said d1spute could have been
adjudlcated ‘upon by the Prescribed
Authority - under Section 25(1) of the
Societies Reg1strat10n Act and the Deputy

Reg1strar was under legal obligations, to
;‘h‘ Ve’referred the dispute to the Prescribed
\Authonty under Section 25(1) of the

ocieties Registration Act. Reliance, in

“support of the contention have been

placed upon the judgments of this Court
reported in (1999) 2 UPLBEC 77
(Committee of Management Versus
Secretary, Arya Kanya Inter College)
and 2003(3) Education & Service Cases
(Allahabad) 1617 (Sitaram Rai and
others Versus Additional Registrar,
Firm, Societies and Chits, Gorakhpur
Division, Gorakhpur and others).

4. It is stated that the impugned
order proceeds on misconception of fact
and law that the finding recorded in
Original Suit being Original Suit No. 138
of 1994 would operate as res judicata
against the petitioners. In paragraph no.3
of the writ petition it has been stated that
the impugned order dated 19" November,
2003 has been passed without affording
opportunity of hearing to the petitioners.

5. Lastly, it is submitted that even if
the alleged elections of the petitioner are
not accepted, the Deputy Registrar was



- Management

156 INDIAN LAW REPORTS ALLAHABAD SERIES

under legal obligations, to record
findings, (a) as to whether Sri Bharat
Singh was competent to hold fresh
elections or not, (b) whether the elections
dated 30" June, 2003 set up by Sri Bharat
Singh Yadav were held in accordance
with the registered bye-laws of the society
or not, which has not been done. The
order dated 1% November, 2003 was
passed in manifest of non-compliance of
Section 4 (1) (proviso) of the Societies
Registration Act, inasmuch as the list of
the office bearers submitted by Sri Bharat
Singh Yadav on the basis of the elections
dated 30™ June, 2003 was not
countersigned by the outgoing office
bearers.

6. On behalf of the respondents it i ’

contended that the Deputy Registrar under—
the impugned order has held that Sri
Neeraj Yadav is not even a primary-

member of the society and, consequently,
he could not have held any elec‘uons ‘and
as such there was no bona fide dlSpute of
elections, which was requlred to be
adjudicated upon by -the Prescribed
Authority under Sectlon ‘25(1) of the
Societies Registration ‘Act. The Deputy
Registrar is not req red to act as post
office. In the facts (of the present case the
Deputy Reglstrar has rightly held that
there was only one set of valid elections
and has, therefore, rightly registered the
list of. office bearers of the society under
the , 1mpugned order. In support the said
«contention, respondents have placed
“.reliance upon the judgment reported in
(1995) 2 UPLBEC 1242 (Committee of
; Kisan Shiksha Sadan,
)) Banksahi, District Basti and another
> Versus Assistant Registrar, Firms,
Societies and Chits, Gorakhpur Region,
Gorakhpur and another)
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7. Respondent submits that the
judgment of the Civil Judge, Sadabad,
Hathrash (Mahamaya Nagar) ‘dated \26"1
September, 2003 passed in Civil Sul, “No.
138 of 1994 with regard to Issue No. 11
would operate as res ]ua’lcam “The same
has become final between the ‘parties. The
Civil Judge has held that Sri Neeraj
Yadav was not even a prlmary member of
the general body nor the Manger of the
Committee of Management of the Janta
Vidyalaya, Mahamaya Nagar. The said
finding recorded by the Civil Judge in
respect of Issue no.11, which has become
final | between the parties, cannot be

pemmted to be questioned by Sri Neeraj

~ before the Deputy Registrar,
ms, Societies and Chits, Agra. In reply
~paragraph 31 of the writ petition, in
aragraph 25 of the counter affidavit it

“has been stated that the objections of the

petitioners have been rejected after
affording opportunity of hearing to the
petitioners for valid reasons.

8. I have heard learned counsel for
the parties and have gone through the
records of the present writ petition.

The relevant facts for decision of the
present writ petition are that Janta
Vidyalaya Samiti, Mahamaya Nagar is a
registered society under the Societies
Registration Act. The said society runs
and manages a recognized intermediate
college in the name and style of Janta
Inter College, Sahpau Mahamaya Nagar.
Under rule 6 of the bye laws of the
society, it is provided that the Managing
Committee of the society shall constitute
a Committee of Management to look after
the affairs of the educational institution.
The Vyawashthapak of the society ex
officio becomes the Manager of the
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Committee
institution.

of Management of the

9. Upto 4™ December, 1991 there
was no dispute in respect of the
Committee of Management or of the
institution. Sri Ram Prakash Yadav, who
was the Vyawashthapak/Manager, expired
on 4™ December, 1991. On his death Sri
Bharat Singh Yadav set up a claim for the
post of Manager of the institution. The
claim of Sri Bharat Singh Yadav was
turned down by the District Inspector of
Schools, Mathura vide order dated
26.12.1991. Feeling aggrieved by the
aforesaid order of District Inspector of
Schools, Sri Bharat Singh Yadav filed a

writ petition before this Court, being Writ

Petition No. Nil of 1992, and this Court

vide order dated 23" January, 1992
passed an interim order in his favour.. -

Under order of this Court Sri Bha

Singh Yadav continued to - \work as

Manager of the 1nst1tut10nc

remaining term.

10. On 6" Februar
elections of the office,
society took place ; whlch Sri Ajant
Singh Yadav (Petitio no.1) was elected
as Prabandhak/President, Sri Sohan Lal
was elected as‘aMantrl/Secretary and Sri
Jaswant  Si gh  was  elected as
Vyawashthapak/Manager of the society.
The aforesaid elections of the society
dated‘fith February, 1994 were questioned
by Srl ‘Bharat Singh Yadav by way of
*.objections before the Deputy Registrar,
Firms, Societies and Chits. The Deputy

~.1994 fresh
earers of the

- Reglstrar after affording opportunity to

))the parties concerned, by means of the
~order dated 18" July, 1994 held that the
elections set up by Sri Sohan Lal, claming
himself to be elected as Mantri/Secretary,
dated 6™ February, 1994 were in

accordance with the bye-laws of the
society, while the elections set up by Sri
Bharat Singh Yadav are claimed to- haVe
been held in accordance with, ~the
approved scheme of admlmstratLon of the
institution. In such circumstances, the
Deputy Registrar dlrectedx at’ the list of
office bearers elected on, 6" February,
1994 be registered; a k/the elections had
taken place in accordance with the

11. Feellng aggrieved by the
aforesaid order of Deputy Registrar dated
uly, 1994, respondent no.3 Sri

-at- Singh Yadav filed another wrlt

\whereln a conditional interim order was

ranted. Under said interim order of this
Court, no restrain was placed on the
functioning of the office bearers of the
society, the list whereof had already been
registered. Accordingly an advertisement
was invited by the officer bearers of the
society in Hindu Newspapers “Dainik

Jagaran” inviting elections of the
Committee of Management of the
institution.

Election notification so published by the
office bearers of the society, was
challenged by Sri Bharat Singh by means
of a suit being Civil Suit No. 138 of 1994
(Bharat Singh Versus Ajant Singh) before
the Court of Munsif, Sadabad, Mathura.
In the said suit no interim injunction was
granted as a result whereof fresh elections
for constituting the Committee of
Management of the institution took place
on 3 October, 1994 in which Sri Ajant
Singh was elected as Manger. Sri Bharat
Singh challenged the aforesaid elections
also by way of an amendment in the Civil
Suit No. 138 of 1994. During the
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pendency of the aforesaid Civil Suit
proceedings the term of the elected
Committee of Management (three years)
has expired. As such fresh elections of the
office bearers of the society took place on
20™ June, 1997 in which Sri Ajant Singh
was again elected as President and Sri
Sohan Lal was elected as Secretary. Sri
Bharat Singh filed objections to the list of
office bearers submitted in pursuance of
the aforesaid elections dated 20™ June,
1997 before the Deputy Registrar, Firms,
Societies and Chits. The objections so
filed by Sri Bharat Singh, the Deputy
Registrar referred the dispute under
Section 25 of the Societies Registration
Act to the Paragana Adhikari, Sadabad.

During the period of said proceedings,
Committee  of

elections of  the
Management of the institution also too

place on 13™ September, 1997 in wh;ic‘hx

Sri Neeraj Yadav was elected as;‘»/‘fth‘
Manager. Before the reference could bé
decided, the term of the -
Committee of Management' // was” also
expired and the fresh electlons of the
office bearers of the soci
4" June,2000 in which
was again elected sident. Against
the aforesaid elections: dated 4™ June,
2000 objections Were again filed by Sri
Bharat Singh before the Deputy Registrar,
Firms, Societi sand Chits. The Deputy
Registrar, . however, rejected the said
objectlo S ﬁled by Sri Bharat Singh and
e order dated 5" May, 2001 directed
‘that i‘hke list of office bearers elected on 4"
e, 2000 be registered. The term of the
+ Committee of Management elected in the
~_year 2000 was expired in the year 2003
and accordingly, the fresh elections were
Jinvited in daily newspaper “Aaj” for 18"
July, 2003. The elections were
accordingly, held and Sri Ajant Singh was
again elected as President, Sri Neeraj

Tl V/Aj ant Singh

[2005

Yadav was elected as Vyawashthapak and
Sri Ajeet Singh was elected as Mantri.
The proceedings in respect. _ the
elections dated 18" July,2003 ere
forwarded to the Deputy Reglstrar,«'Flrms
Societies and Chits after bemg duly
countersigned by the (outgoing office
bearers vide letter dated 21St July,2003.
Sri Bharat Singh Y. dav< instead of filing
the objections of aforesaid elections
dated 18" July,\ 2003 now set up his
independent elections dated 30™ June,
2003 and forwarded the papers pertaining
to the aforesald elections to the Deputy
Registrar Flrms Societies and Chits for
thefirst. time on 1% November, 2003. On

& the ; same date the Deputy Registrar

\hout complying with the provisions of

\:geét}ion 4 (1) proviso of the Societies

Registration Act registered the list of
office bearers submitted by Sri Bharat
Singh pertaining to the elections dated
30™ June, 2003. Against the said order
dated 1* November, 2003 the petitioner
moved an  application dated 3™
November, 2003 for recall of the said
order dated 1% November, 2003. The
application so filed by the petitioner has
been rejected by the Deputy Registrar by
means of the order dated 19" November,
2003. Under the impugned order it has
been held that Sri Neeraj Yadav is not
even a primary member of the society
and, consequently, the elections set up by
him cannot be recognized/accepted,
therefore, it has been decided to maintain
the order dated 1% November, 2003
whereby the list of office bearers
submitted by Sri Bharat Singh on the
basis of elections dated 30™ June, 2003
had been registered.

12. So far as the order dated 1%
November, 2003 is concerned, it is
established from records that the said
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order was passed by the Deputy Registrar
without complying with the requirements
of Section 4(1) proviso of the Societies
Registration Act. The list of office bearers
submitted by Sri Bharat Singh on the
basis of elections dated 30™ June, 2003
was not countersigned by the outgoing
office bearers. The Deputy Registrar did
not invite objections as contemplated by
the proviso to Section 4 (1) of the Act
proceeded to register the same on the very
date the list was submitted in his office.

13. In the opinion of the Court the
procedure adopted by the Deputy
Registrar, as such, is patently illegal and
order dated 1* November, 2003 cannot be
sustained.

14. So far as the order dated 19"
November, 2003 is
jurisdiction of the Deputy Registrar,
pass the impugned order is required to be
judged on the following issues, nam
(i) whether Sri Neeraj Yadav" was
bonafide member of the< general body of
the society and therefore, the elections set
up by him could not av been held to be
a mere transaction; whether in the
facts of the present case there was a
bonafide dispute | ((with regard to the
elections of the ofﬁce bearers of the
society, which are required to be referred
under Se‘ ion25 (1) of the Societies
i ‘ to the Prescribed

Decision on Issue No. (1)

O From the order passed by the
Deputy Registrar, Firms, Societies and
,Chits dated 19" November, 2003, it is
apparently clear that after reproducing the
portion of the order of the Civil Court
dated 26™ September, 2003, whereby in

concerned, the-

the Civil Suit No. 138 of 1994 Issue
No.11 has been decided no other finding

has been recorded by the . Deputy
Registrar. 5
16. Thus, the controversy with

regard to Sri Neeraj (Yadav being a
member of the general body of the society
revolves around 0 1 ~"iir» one quest10n
namely, whether

operate as' res judicata or mnot. For
dec1d1ng the sa1d issue it is worthwhlle to

,ER? ARSI ATGT STl RUCY  dfelvi B

QE[%TCF ERNGUESIS GRS I

17. The finding recorded by the
Civil Court in respect of said issue
mentioned on page 72 of the writ petition
reads as follows:

“TATell W BIs W VAT ey SUTES 8!
2T & ufqardrror 5 srow e ¥ 59 91 B
e fhar & & < a”R wxa 9 g AR
Y W P A | A EEd O e
YRIATERTOT 39 91 Bl AIfed B H 3%
@ & & Tar IR o & Oy & 959 <iRw
ged e I I W fIER H 918 fisg |
99 fgarsor & fowg dar a<) @ ' H
IERIAG w0 I [ fear o 98 wdia
gIar ¥ ifs 981 R I8 fJarg 78 g & e
B IRE ¥ RS gIed Ydud AT G © AT
Y| TS B ARG H Ol 98 Y§Hd B 59 9
BT o T 9 7 AU A H AT Y faam 7
3R 9fod gACSS wU W A& F AT 47 &
Afhd @7 SRR o< @ fafy # g8 T ar
TS AT 7 8 USIh o, 7 8 AP gRT Pls
T B g cRgd B W, T8 D
e TiRge far &k 7 & Saa w—iie 9 ey
T TIETT BRI 3R 7 8 AT BRIAT SURIRT
gRRofEl @1 #78s ToR I@d gY al’ fag
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AT Q9 aE B R H OUfard @ fIeg
JeRAs w0 9 [t e s = S
uiia grar € arg fag w99 ardl & g% A
el & fovg TR wu 9 A fear
STar g1 7

18. For a finding to operate as res
judicata having regard to the principles
enshrined under Section 11 of the Code of
Civil Procedure, it is necessary that the

following three conditions must be
satisfied, namely, (a) the issue was
directly and substantially in

considerations under former proce