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 1.  This appeal arises out of the 

judgment of conviction and order of 

sentence dated 30.10.1984 passed by the 

VII Additional Sessions Judge, Allahabad 

in S.T. No. 36 of 1982 convicting the 

appellants Chhabboo Lal, Modi and 

Mishrilal under Section 302/34 and 201 of 

IPC and sentencing them to undergo 

imprisonment for life and to undergo 

rigorous imprisonment for three years 

under Section 201 IPC. 
 

 2.  The prosecution case states that 

Sri Chandrama Singh (P.W.-9) submitted 

a written report (Ex-Ka-6) at P.S. 

Ghoorpur on 5.9.1981 with assertion that 

his cousin brother Sheo Sagar Singh @ 

Matar Singh (deceased), resident of 

village Neebi, P.S. Ghoorpur, District 

Allahabad on 3.9.1981 left his home in 

the afternoon for Sewar, but did not 

return. It came to his knowledge that on 

the same day at about 3 p.m., deceased 

was seen with Mishrilal at his house along 

with accused Chhabbu Lal and Modi. He 
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suspected that Sheo Sagar Singh @ Matar 

Singh has been killed by the accused 

appellants and thereafter the dead body 

has been removed. As per the details 

given the deceased was wearing a white 

sando vest and a white pyjama. 
 

 3.  The First Information Report (Ex-

ka-9) was lodged on 5.9.1981 at about 

21.45 P.M. at Police Station Ghoorpur, 

District Allahabad. After investigation, 

the police submitted a charge sheet (Ex-

Ka 22) on 21.10.1981 against the 

accused/appellants under sections 302, 

201,120 B IPC. The trial court framed the 

charges and charged the appellants 

Chhabboo Lal and Modi with the 

commission of offences under Section 

302, 201 IPC while the appellant 

Mishrilal was charged under section 302 

read with Section 34 IPC and 201 IPC. 

On denial of charges by the accused trial 

commenced. 
 

 4.  In support of its case, the 

prosecution produced 15 witnesses and 

exhibited 22 documents. The accused-

appellants were examined under Section 

313 Cr.P.C. and they were confronted 

with the incriminating evidence adduced 

against them during the course of trial, 

which they denied and pleaded innocence 

and false implication. 
 

 5.  The trial Court after examining 

the evidence available on record found 

that the circumstantial evidence available 

on record makes a chain of events that 

indicate definite involvement of the 

accused appellants in the crime in 

question and by the impugned judgment 

convicted and sentenced the appellants 

Chhabboo Lal, Mishrilal and Modi. 

Hence this appeal at the behest of 

convicted accused persons. 

 6.  It is contended by learned counsel 

for the appellants that there is no 

eyewitness account of the incident and the 

conviction rests on circumstantial 

evidence but none of the circumstances 

from which inference of guilt can be 

drawn has been proved beyond reasonable 

doubt. The alleged confession made by 

the appellant Chhabboo before P.W.-4 

Gajraj Singh is not corroborated by other 

cogent and reliable evidence and the 

recovery of dead body and seizure of 

various articles were not in accordance 

with law. 
 

 7.  On the other hand, learned AGA 

opposing the submission of the appellants 

and supporting the impugned judgment 

submitted that chain of circumstances 

established on basis of adequate evidence 

clearly indicates involvement of the accused 

appellant in committing the crime in 

question. It is pointed out that the accused 

appellants committed the murder of Sheo 

Sagar Singh and threw his body. The dead 

body and several articles were discovered at 

the pointing out of the accused appellants. 

All these circumstances have adequately 

been established by the prosecution 

evidence which is sufficient to prove 

involvement of the accused appellants in the 

crime in question. 
 

 8.  Heard learned counsels for the 

appellants, learned AGA and scanned the 

entire record and considered the 

arguments advanced. 
 

 9.  The case of the prosecution 

consisted of following 

circumstances:- 

 
  (i) evidence of last seen of the 

deceased Shiv Sagar Singh in the 

company of the appellants, 
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  (ii) extra judicial confession of 

the appellant Chhabboo Lal, and 
 

  (iii) discovery of incriminating 

articles relating to the offence at the 

instance of the appellants, while in police 

custody. 
 

  EVIDENCE OF LAST SEEN 

OF THE DECEASED IN THE 

COMPANY OF APPELLANTS  
 

 10.  The original story as set up in 

the FIR is at variance with the story set up 

by the prosecution at the trial. In the FIR 

only this much had been stated by the 

informant that on 3.9.1981 at about 3 p.m. 

deceased was seen sitting at the door of 

appellant Mishrilal along with other two 

appellants. This part of the FIR is 

extracted below:- 
 
  "mlh fnu f'ko lkxj yxHkx rhu cts 

fnu feJh yky iq= fcgkjh dsoV xzke uhch ds lkFk 

mlh ds njokts ij Nccw yky iq= jke yky ;kno 

o eksnh iq= jke dsoy dsoV xzke uhch ds lkFk cSBs 

ns[ks x;s Fks eq>s lansg gS fd bUgha rhuksa O;fDr;ksa us 

feydj f'ko lkxj dh gR;k djds yk'k dks dgha 

fNik fn;k gS ftl le; ?kj ls f'kolkxj ?kj ls 

fudys Fks "  
 

 11.  From the aforequoted version, it 

is clearly evident that the informant 

Chandrama Singh (P.W.-9) had himself 

not seen the deceased sitting alongwith 

the appellants at the house of appellant 

Mishrilal. Therefore from the said 

contents of the FIR, it is evident that the 

FIR version is based on some one else's 

information and the informant is not the 

witness of that fact. Before the trial court 

in his examination-in-chief, the informant 

(P.W-9) stated that he had seen the 

deceased at the house of appellant 

Mishrilal in the company of the 

appellants. However, under cross 

examination as to why did he not mention 

this fact in the FIR, what he is deposing in 

the court, he stated that what has been 

deposed by him in the Court had been 

written as such in the FIR. He infact 

admitted that he knew the said fact. When 

asked as to why did he not mention that 

fact in the FIR, he gave a strange answer 

that he did not write that fact because he 

did not want to raise a storm (rwQku) in 

the report. This was an absurd answer 

given by the said witness, therefore, on 

being further cross examined in that 

regard, he gave a different reason stating 

that in his understanding the said fact an 

important fact but he did not write that 

fact in the FIR as he could not recollect it 

when he wrote the FIR. He further stated 

that he did not tell this fact to the 

Investigating Officer during investigation, 

i.e. in his statement recorded under 

Section 161 Cr.P.C. 
 

 12.  Smt Panchraje (P.W.-8), is the 

mother of the deceased, claims to have 

last seen the deceased before his murder. 

She deposed that the accused Modi came 

to her house. Sheo Sagar Singh and Modi 

both left for Sewar and thereafter Sheo 

Sagar Singh did not return. In the cross-

examination this witness stated that she 

had told this fact to the informant (P.W.-

9) in the evening at about 6-7 p.m. on that 

day itself, i.e. on 3.9.1981. The FIR was 

lodged after two days on 5.9.1981 at 9.45 

p.m. If at all, it were a fact that P.W.-8 

had told P.W.-9 that her deceased son had 

gone for Sewar alongwith the appellant 

Modi there is no reason why the 

informant P.W.-9 (who is none else than 

her own nephew) would neither have 

lodged the FIR nor mention that fact in 

the FIR nor stated that fact to the 

Investigating Officer during investigation. 

It is highly improbable that such an 
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important fact of the case (i.e. the 

deceased was taken by the accused from 

the latters' house) would not be revealed 

by the informant in the FIR as well as 

during the investigation of the case. 
 

 13.  Since this story of the 

prosecution that the mother of the 

deceased, P.W.-8 had seen appellant Modi 

at her house and the deceased had gone 

alongwith him for Sewar that she had told 

this fact to the informant before lodging 

of the FIR was coming for the first time in 

the trial, therefore, when the informant 

(P.W.-9) appeared in the witness box he 

was questioned about this fact in the 

cross-examination. It was quite probable 

that the prosecution had introduced P.W.-

8 in the case as no other person of the 

village was coming forward to state that 

he had seen the deceased in the company 

of the appellants before the death of the 

deceased. It is doubtful that the P.W.-8 

had last seen the deceased Sheo Sagar 

Singh in the company of appellant-Modi. 
 

 14.  The statement of P.W.-9 in the 

court contradicts the version of the FIR. 

This appears to be a case where the 

witness was trying to improve upon the 

story as had been set up originally in the 

FIR and as such the deposition of P.W-9 

in the court, regarding his having seen the 

deceased the last in the company of 

appellants does not appears to be 

trustworthy and thus he is not a reliable 

witness. His credit as a witness thus stood 

impeached. 
 

 15.  However, even if it is accepted 

that P.W.-8 had last seen the deceased in 

the company of appellant Modi, that fact, 

itself is not sufficient to prove the charge 

of murder against Modi. Further, that 

evidence is not against the other two 

accused. Even otherwise it is a settled 

position of law that accused cannot be 

convicted unless there is some other 

corroborative pieces of evidence. The 

Supreme Court in the matter of State of 

Goa Vs Sanjay Thakran, 2007) 3 SCC 

755, Brahm Swaroop Vs State of UP, 6 

SCC 288 and Anjan Kumar Sharma 

and others Vs State of Assam, (2017) 

SCC online 622 has held as under:- 
 

  "In the absence of proof of other 

circumstances, the only circumstance of 

last seen together and absence of 

satisfactory explanation cannot be made 

the basis of conviction."  
 

  EXTRA JUDICIAL 

CONFESSION OF APPELLANT 

CHHABBOO LAL  
 

 16.  The prosecution witness Gajraj 

Singh (P.W.-4) has been examined to 

prove extra-judicial confession alleged to 

have been made to him by the appellant 

Chhabboo Lal. This witness had deposed 

that in the night of 5.9.1981 at about 

1/1.30 while he was sleeping, the 

appellant Chhabboo Lal came to him and 

woke him up and told him that he and 

other two appellants, on the asking of 

Satyawan, had murdered the deceased 

Sheo Sagar Singh in the house of 

appellant Mishrilal and requested him to 

save him from the police as the police was 

camping in the village and it had already 

arrested the other two appellants. He has 

further deposed in the examination in 

chief that after hearing the confessional 

statement of appellant Chhabboo Lal he 

was perturbed and he had asked the 

appellant to go away from him and he 

would not help him. Having said so he 

again slept. Later on in the morning the 

police arrested Chhabboo Lal at the door 
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of his house. In the cross-examination, 

this witness has categorically stated that 

he had no friendship with the police and 

he could not have helped the accused 

Chhabboo Lal. He has also stated that his 

house is nearly 1 km away from the house 

of Chhabboo Lal. There is no other 

corroborative evidence about this extra 

judicial confession. 
 

 17.  The testimony of witness P.W.-4 

does not inspire confidence. Firstly, 

because, there is no evidence that this 

witness is such a man, whom one would 

approach for help. The statement and the 

evidence do not suggest that any one 

would fall upon him in the hours of need 

or when placed in a difficult situation. 

Secondly, there is no evidence on record 

to even feebly suggest that he is a close 

associate of appellant Chhabboo Lal and 

that he used to help him or had even 

helped this appellant in the past. On the 

contrary, as already noted above, this 

witness had himself admitted in the cross-

examination that he could not have helped 

the appellant Chhabboo Lal as he had no 

friendship with the police. In this set of 

facts it is highly improbable that the 

appellant Chhabboo Lal would make any 

confession whatsoever before such a 

person. 
 

 18.  Law on extra judicial confession 

is well settled by the Apex Court. In State 

of Punjab Vs Bhajan Singh, AIR 1975 

SC 258, it has been held that extra-

judicial confession by itself is a very 

weak evidence which requires 

corroboration which would inspire utmost 

confidence. Thus, it would not at all safe 

to rely upon it. As regards extra-judicial 

confession, relevant paragraph of the 

Apex Court judgment in Makhan Singh 

Vs State of Punjab, 1988 (Supp) SCC 

526 is as under:- 
 

  " On 10 August, 1985 F.I.R. 

was lodged by Nihal Singh (PW-2)1 and 

on 13.8.85 the appellant went to Amrik 

Singh (PW-3) to make an extra judicial 

confession. Amrik Singh says that the 

appellant told him that as the Police was 

after him he had come and confessed the 

fact so that he might not be unnecessarily 

harassed. There is nothing to indicate that 

this Amrik Singh was a person having 

some influence with the Police or a 

person of some status to protect the 

appellant from harassment. In his cross- 

examination he admits that he is neither 

the Lumbardar or Sarpanch nor a person 

who is frequently visiting the Police 

Station. He further admits that when he 

produced the appellant there was a crowd 

of 10 to 12 persons. There is no other 

corroborative evidence about the extra 

judicial confession. As rightly conceded 

by the learned counsel for the State that 

extra judicial confession is a very weak 

piece of evidence and is hardly of any 

consequence."  
 

 19. In Balwinder Singh Vs State of 

Punjab, 1996 SCC (Cri) 59, while 

considering the evidentiary value of extra-

judicial confession, the Supreme Court 

has held as under. 
 

  "10.An extrajudicial confession 

by its very nature is rather a weak type of 

evidence and requires appreciation with a 

great deal of care and caution. Where an 

extrajudicial confession is surrounded by 

suspicious circumstances, its credibility 

becomes doubtful and it loses its 

importance. The courts generally look for 

independent reliable corroboration before 



6                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

placing any reliance upon an extra judicial 

confession."  
 

 20.  Thus, the extra-judicial 

confession made by appellant Chhabboo 

before P.W-4, is tested on the touchstone 

of aforesaid judicial pronouncements, it is 

rendered unworthy of credence, and being 

so does not inspire confidence of this 

court. 
 

  EVIDENCE OF 

DISCOVERY OF INCRIMINATING 

ARTICLES AT THE INSTANCE OF 

APPELLANTS.  
 

 21.  Before appreciating the 

testimony of the prosecution witnesses of 

recovery we may record an important fact 

relating to recovery of the body of the 

deceased. The dead body was recovered 

from the paddy field of one Sumer of the 

village Neebi, i.e the village where 

deceased lived. From the site plan Ex-ka-

20, it is evident that adjacent to the field 

of Sumer, on the three sides, there are 

fields of other persons, wherein paddy 

had been sown. These paddy fields lay at 

a distance of only one and half furlongs 

from the Abadi of village Neebi. It is thus 

clear that the field wherefrom dead body 

of deceased Sheo Sagar Singh was 

recovered was an open field accessible to 

all and sundry and visible from all sides 

and was quite close to the village Abadi. 

The Investigating Officer (P.W-12) had 

himself stated in the cross-examination 

that the field where the dead body was 

lying is open from three sides. He had 

further stated that when he went towards 

the paddy field where the dead body was 

lying it was visible from 10-12 steps from 

where he was standing. Thus, it cannot be 

said that the dead body of the deceased 

was discovered at the pointing out of the 

appellants Mishrilal and Modi. 
 

 22.  The other incriminating articles 

which were alleged to have been 

recovered at the pointing of the appellants 

were gandasa, ashes of half burnt pieces 

of baniyan, pieces of pyjama of the 

deceased, bamboo sticks, gamacha, dhoti 

and rope by which the body was allegedly 

tied. 
 

 23.  The offence of murder is alleged 

to have been committed in village Neebi 

and the incriminating articles are alleged 

to have been recovered from this village. 
 

 24.  The prosecution has produced 

Manik Chand Singh, P.W.-5, Genda 

Singh P.W.-6 and Investigating officer 

P.W.-12 to prove discovery of dead body 

of deceased and other incriminating 

articles, mentioned above, at the instance 

of pointing out of the appellants. 
 

 25.  So far as the prosecution 

witnesses P.W-5 and P.W.-6 are 

concerned they do not belong to Village 

Neebi. They belong to another village- 

Baramar. P.W.-6 has deposed that he and 

P.W.-5 belong to the same village. P.W.-5 

has deposed in his examination in chief 

that his village is 4-5 furlongs away from 

village Neebi. 
 

 26. T he testimony of these two 

witnesses are to the effect that it was in 

their presence that the appellants Modi 

and Mishrilal, being in police custody, 

had allegedly confessed before the police 

that they had killed Sheo Sagar Singh and 

they may show the places where they had 

kept his dead body and other 

incriminating articles relating to the 

offence. These two witnesses have also 
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stated that appellant Chhabboo Lal was 

arrested on 6.9.1981 and being in police 

custody he had got the recoveries made of 

the pyjama, gamacha, dhoti and rope. 
 

 27.  P.W-5 has deposed that he was 

sitting in his village at the tea shop of 

Mahangoo where 3-4 persons came from 

the side of village Neebi for taking paan 

and biri at the shop. They were talking 

that lot of police had come in the village 

Neebi. On hearing this he guessed that as 

Shiv Sagar Singh was missing the police 

might have come to the village in that 

connection. He then set out for village 

Neebi along with Rajendra and Lal Singh. 

When he reached village Neebi he saw 

that police personnel, appellants Modi and 

Mishrilal were sitting alongwith villagers. 

Investigating Officer was interrogating 

the appellants Modi and Mishrilal about 

the murder of the deceased Sheo Sagar 

Singh. The said two appellants had told 

the police before him that they had killed 

the deceased and that they can get dead 

body and other incriminating article 

recovered from the places where they are 

lying. 
 

 28.  It is an admitted case of the 

prosecution that after lodging of the FIR on 

5.9.1981 at about 9.45 p.m. the 

Investigating Officer (P.W.-12) reached 

village Neebi at about 11.15 p.m on the 

same date and he reached the house of 

appellants Modi and Mishrilal and any time 

after 12 in the mid night and started 

interrogating them. P.W-5 had stated in the 

cross-examination that he had reached 

village Neebi about 12 or 12.15 in the night. 
 

 29.  We may at the very outset state 

that it is highly improbable that P.W.-5 in 

the mid night, would take the trouble to 

go from his village Baramar to another 

village Neebi, that too just to see why the 

police is camping there. This witness has 

stated in his cross-examination that when 

he was taking tea in his village shop, few 

person came there from the side of village 

Neebi and it was from their conversation 

that he learnt that in village Neebi lot of 

police has come and then he set out for 

village Neebi. It would be significant to 

mention here that this witness had 

admitted in the cross-examination that he 

had not told the Investigating Officer 

during the investigation about the fact that 

he was taking tea in his village and that 

few persons from the side of Village 

Neebi had come and from them he learnt 

that police had come to village Neebi. 

This would mean that it is an afterthought 

of the prosecution and surely a deliberate 

attempt to improve the prosecution case in 

the trial to explain and justify the 

presence of this witness in village Neebi 

for being a witness of the case. We may, 

therefore, hold that it is unbelievable that 

P.W.-5 was taking tea at the tea shop of 

his village at about 11 or 12 in the night. 

The reason is that it is common 

knowledge that even these days tea shops 

in the villages are not open at such a dead 

hours of night, what to say of the times of 

38 years back in the year 1981, when the 

present incident had taken place. We, 

therefore, hold that P.W-5 is a got up 

witness of police and the prosecution has 

chosen him witness as no witness of 

village Neebi was coming forward to 

support the prosecution case. The 

suggestion given to this witness by the 

defence that he is a stooge of police and 

has made deposition under the influence 

of police appears to be correct. The 

incriminating articles were definitely not 

recovered in his presence. For all these 

reasons we hold that P.W-5 is not at all a 

reliable witness. 
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 30.  Another witness P.W-6 is also of 

the village of P.W.-5. His presence in 

village Neebi at the time of recovery is 

also unbelievable. This witness, for his 

presence in village Neebi, had given 

explanation in the trial that the millstone 

of his grist mill was not working so he 

had gone to village Neebi in the night at 

about 9 p.m. to call a mechanic named, 

Ganga Teli, who lived in village Neebi. 

He also stated that he went to the house of 

mechanic Ganga Teli who met him and 

thereafter he stayed whole night at the 

house of the said mechanic. He did so 

because the said mechanic asked him to 

stay at his home and in the morning he 

would accompany him to the place where 

the flour-mill of PW-6 was situated. He 

further stated that during his stay at the 

house of mechanic, the appellants had 

come to the village and at 12 to 12-30 in 

the night he reached at the house of the 

appellants. The appellant Modi was also 

present there and both the appellants told 

the SHO that they can show the place 

where they have hidden the dead body of 

the deceased. Thereafter PW-6 stated that 

he alongwith appellants and police went 

to the place where the dead body was 

lying. He had seen the dead body at the 

place where the appellants had indicated. 

This witness is also a witness of recovery 

of half burnt piece of baniyan of the 

deceased. He is also a witness of recovery 

of Gandasa and bamboo sticks from the 

house of the appellant Mishrilal. He is 

also a witness of recovery of pieces of 

pyjama, Dhoti, Gamcha etc. at the 

pointing out of appellant Chabbu Lal. 

These recoveries were made on 

06.09.1981. 
 

 31.  The statement of this witness 

does not inspire confidence particularly to 

the explanation that he had shown his 

presence in village Neebi. The deposition 

that this witness had gone to village Neebi 

to call mechanic Ganga Teli and he stayed 

at the house of the said mechanic is not 

believable. It is highly improbable that a 

person whose gristmill was not working, 

chose in the night by 9.00 P.M. to go to 

the village to call a mechanic of his 

choice for repairs. More so, when the 

repair could not have been undertaken in 

the night, there is no evidence of the fact 

that alleged repair work of the system was 

very urgent. To the contrary, the evidence 

is that there was no such urgency, 

otherwise this witness would not have 

stayed there whole night at the house of 

the said mechanic. It is also not 

comprehensible that a person who has 

gone to call the mechanic, has stayed in 

the night and would not return to his own 

village, which is only at a distance of a 

furlong from his village Neebi. The most 

significant fact that needs to be pointed 

out is that whatever explanation or reason 

that PW-6 has given about his presence is 

coming for the first time in the court and 

not during investigation. This is enough to 

suggest that said explanation of PW-6 

about his presence in village Neebi is 

nothing but an after-thought of the 

prosecution. Therefore, we hold that PW-

6 is a wholly unreliable witness. 

Therefore, the prosecution has failed to 

prove the discovery of incriminating 

articles at the instance of the appellant 

from the evidence of P.Ws.-5 and 6. 
 

 32.  Now remains the evidence of 

PW-12, the Investigating Officer of the 

case. 
 

 33.   The testimony of investigating 

officer PW-12 shows that he has not 

stated the actual words spoken by the 

appellants leading to the discovery of 
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dead body of the deceased and other 

incriminating articles of the case. It would 

be worthwhile to extract the examination 

in chief of this witness with regard to the 

discovery of incriminating articles at the 

instance of the appellants. He has deposed 

in his examination in chief as follows:- 
 

  "fnukad 5-9-81 dks eSa ,l-vks- /kwjiqj 

rS;kukr Fkk ;g eqdnek esjs ekStwnxh esa dk;e 

gqvk] rQrh'k eSaus [kqn yh mlh le; mlh fnu 

eSaus oknh eqdnek pUnjek flag dk c;ku fy;k 

mlds ckn e; QkslZ o ljdkjh thi ds eSkds 

ij xzke uhoh x;k ogk èrd dh eka Jherh 

iapjktk dk c;ku fy;k fnukad 6-9-81 dks 

yxkrkj jkr esa gh 12 cts ds ckn lafnX/k 

vfHk;qDr feJh yky o eksnh ls iwNrkN djus ds 

xjt ls muds fuokl LFkku ij x;k rks ;g 

yksx iqfyl dks ns[kdj Hkkxs fd iqfyl us ?ksj 

ekjdj idM fy;k vkSj muls iwNrkN dh xbZ 

nksuksa vknfe;ksa us vyx vyx iwNrkN ij tqeZ 

ls ,doky djds fer̀d f'ko lkxj flag ds 

yk'k dh cjkenxh djkus dks dgk fd muds 

fulku nsgh ij gejkg xokgku ftuds lkeus 

bdoky fd;k Fkk] xokgku ekfud pUn] xsank 

flag o eqdhe ds lkFk vUrjxr /kkjk 27 

evidence Act cktkQrk ykl dh cjkenxh 

dh xbZA"  

 
 34.  From the deposition of 

Investigating Officer (P.W.-12), it is clear 

that leave alone the material particulars of 

the place where the dead body was 

resting, even the substance of the 

whereabouts of the dead body and other 

recovered materials were not provided by 

the accused appellants. This deficiency in 

the evidence tendered by the Investigating 

Officer is itself fatal to the case of the 

prosecution. Moreover, the ingredients of 

a recovery which would incriminate the 

appellants under Section 27 of the Indian 

Evidence Act are not made out. The most 

essential ingredients of Section 27 of the 

Evidence Act is that accused had given 

the information to the police and it was 

upon that information something 

incriminating articles has been 

discovered. The prosecution has, thus, 

failed to prove that dead body and other 

incriminating articles were recovered at 

the pointing out of the appellants. From 

the aforesaid quotation, it is clear that this 

witness has not stated the actual words 

spoken by the appellants leading to 

discovery of dead body and other articles 

what he had stated is that he had made the 

alleged recovery according to Section 27 

of Evidence Act. 
 

 35.  In the case in hand, admittedly 

no motive has been established by the 

prosecution and further from the facts and 

circumstances of the case, it comes out 

that other circumstances are not 

constituting a chain of circumstance to 

record conviction of the appellants. 
 

 36.  It may also be noted that the Apex 

Court recently in the case of Devi Lal Vs 

State of Rajasthan (Criminal Appeal No. 

148 of 2010 decided on 8.1.2019 while 

dealing with circumstantial evidence, 

observed as under:- 
 

  "14. The classic enunciation of 

law pertaining to circumstantial evidence, 

its relevance and decisiveness, as a proof 

of charge of a criminal offence, is 

amongst others traceable decision of the 

court in Sharad Birdhichand Sarda Vs 

State of Maharashtra, 1984 (4) SCC 

116. The relevant excerpts from para 153 

of the decision is assuredly apposite:-  
 

  "153. A close analysis of this 

decision would show that the following 

conditions must be fulfilled before a case 

against an accused can be said to be fully 

established:  
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  (1) the circumstances from 

which the conclusion of guilt is to be 

drawn should be fully established. 
 

  It may be noted here that this Court 

indicated that the circumstances concerned 

"must or should" and not "may be" 

established. There is not only a grammatical 

but a legal distinction between "may be 

proved" and "must be or should be proved" as 

was held by this Court in Shivaji Sahabrao 

Bobade and Another Vs State of 

Maharashtra (1973) 2 CC 793 where the 

observations were made:  
  "Certainly, it is a primary 

principle that the accused must be and not 

merely may be guilty before a court can 

convict and the mental distance between 

'may be' and must be' is long and divides 

vague conjectures from sure conclusions."  
 

  (2) the facts so established 

should be consistent only with the 

hypothesis of the guilt of the accused, that 

is to say, they should not be explainable 

on any other hypothesis except that the 

accused is guilty; 
 

  (3) the circumstances should be 

of a conclusive nature and tendency; 
 

  (4) they should exclude every 

possible hypothesis except the one to be 

proved; and 
 

  (5) there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused." 
 

  15. It has further been 

considered by this Court in Sujit Biswas 

Vs State of Assam, 2013(12) SCC 406 and 

Raja Alias Rajinder Vs State of Haryana, 

2015 (11) SCC 43. It has been propounded 

that while scrutinizing the circumstantial 

evidence, a court has to evaluate it to ensure 

the chain of events is established clearly and 

completely to rule out any reasonable 

likelihood of innocence of the accused. The 

underlying principle is whether the chain is 

complete or not, indeed it would depend on 

the facts of each case emanating from the 

evidence and there cannot be a straight 

jacket formula which can be laid down for 

the purpose. But the circumstances adduced 

when considered collectively, it must lead 

only to the conclusion that there cannot be a 

person other than the accused who alone is 

the perpetrator of the crime alleged and the 

circumstances must establish the conclusive 

nature consistent only with the hypothesis 

of the guilt of the accused. 
 

 37.  In view of the settled legal 

position as well from the facts as stated 

above, we are of the considered opinion 

that this appeal deserves acceptance. 

Hence, the same is allowed. The judgment 

of conviction and order of sentence dated 

30.10.1984 passed by the VII Additional 

Sessions Judge, Allahabad in S.T. No. 36 

of 1982 is set aside. The accused 

appellants be acquitted from the charges 

under which they were found guilty. As 

per record, appellants Chhabboo Lal and 

Mishrilal are on bail, therefore, their bail 

bonds and sureties stand discharged. 

Appellant Modi who had been taken into 

custody pursuant to Non Bailable Warrant 

dated 21.2.2018, is directed to be set at 

liberty forthwith, if not wanted in any 

other case. 
 

The record of the court below be returned 

forthwith. 
----------
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 1.  This appeal has been filed against 

the judgment and order dated 03.11.1993 

passed by the 5th Additional Sessions 

Judge, Agra in S.T. No.299 of 1990 (State 

Vs. Raju alias Rajendra) whereby the 

appellant Raju @ Rajendra has been 

convicted for offence punishable under 

Section 302 IPC and has been sentenced 

to undergo imprisonment for life. 
 

 2.  The facts giving rise to the appeal 

are as under: 
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 3.  Lala Ram (PW-1) father of 

Mukesh (the deceased) lodged first 

information report (FIR) on 01.05.1990 at 

11.30 pm (Case Crime No.48 of 1990) at 

P.S. Madan Mohan Gate, District Agra, 

alleging that, at about 10 pm, when the 

informant was inside his house and his son 

Mukesh (the deceased) and his younger 

brother Nand Kishor (PW-3) were sleeping 

at the door of the house, he heard cries; 

upon which, he rushed to the spot and saw 

Raju alias Rajendra son of Gauri Shanker 

(the appellant) running away in the lane, 

just in front of his house, with a blood 

stained knife in his hand and his son 

Mukesh (the deceased) lying injured and 

under the care of informant's brother Nand 

Kishor (PW-3) and neighbour Jaggo Lal 

(PW-2). The incident was allegedly 

witnessed in the light of a bulb lit just 

outside informant's house. The FIR further 

alleges that Nand Kishor (PW-3) and 

Jaggo Lal (PW-2) informed the informant 

that Raju (the appellant) had assaulted 

Mukesh (the deceased) with knife and ran 

away. FIR also alleges that upon hearing 

cries, informant's son Dilip (not examined) 

and other neighbours including Bangali 

son of Babu Ram (not examined) arrived at 

the spot. It is alleged that they all took the 

deceased to the emergency ward where the 

doctor declared him dead. The motive for 

the crime disclosed in the FIR was that on 

29.04.1990 some altercation had taken 

place between the accused and the 

deceased at the time of marriage in the 

house of Taro Maharaj (not examined) in 

connection with which the accused had 

threatened the deceased. Thereafter, a day 

before the incident also, Raju (appellant) 

had come with boys of the locality and had 

extended threats to Mukesh (the deceased). 

In the first information report it was stated 

that the body of Mukesh (deceased) was 

lying at S.N. Hospital. 

 4.  Upon lodging of the FIR, the 

police swung into action. After preparing 

the inquest report at the hospital, on 

02.05.1990, blood soaked earth was taken 

from the spot; portion of the blood stained 

cot was collected; blood stained pillow 

and pillow cover was collected; and, on 

04.05.1990, recovery of blood stained 

knife was made on the pointing out of the 

accused. The postmortem report revealed 

two incised wounds. One on the upper 

region of the chest and the other on the 

stomach region. As per report, death was 

caused due to shock and haemorrhage as a 

result of anti mortem injuries. The 

postmortem was conducted on 02.05.1990 

at 2.30 pm and as per the doctor's opinion, 

the death could have occurred about half a 

day before. After conducting investigation 

charge sheet was submitted and the case 

was committed to the court of sessions. 

Charge of an offence of murder 

punishable under Section 302 IPC was 

framed against the accused-appellant who 

pleaded not guilty. 
 

 5.  In the trial, three eye witnesses of 

the incident were examined, namely, Lala 

Ram (PW-1); Jaggo Lal (PW-2) and Nand 

Kishor (PW-3). PW-1 - Lala Ram 

reiterated what was stated in the first 

information report and disclosed about 

existence of light at the time of incident. 

He also stated that the first information 

report was scribed by his son-in-law Vijay 

(PW-4) on his dictation and, thereafter, 

lodged at the police station. He proved the 

first information report which was marked 

Exhibit 1. He disclosed that, on 

29.04.1990, at the time of marriage in the 

locality, there had been altercation 

between Mukesh (the deceased) and Raju 

(the appellant) and, though, upon 

intervention, on that day, the situation was 

calmed down but, on the next day as well 
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as on the third day, Raju (the appellant) 

had extended threat of life to the 

deceased. In his cross examination, he 

disclosed that his house stood in the name 

of his father and that he has an electricity 

connection as well as an electricity meter. 

He stated that when he came out upon 

hearing the cries, he saw Raju (the 

appellant) running away in the lane. He 

also disclosed that, on that day, Mukesh 

(the deceased) had eaten his food between 

4 pm & 5 pm. He stated that Mukesh used 

to sleep outside at the door of the house 

where there was a bulb and just below it, 

Mukesh's (deceased's) cot was there. He 

denied the suggestion that there was no 

light or that he had no valid electricity 

connection. He stated that in Taro's 

daughter's wedding, he was present. He 

stated that Raju (the appellant) had been 

demanding money from his younger son 

Raju (not examined) though he was not 

aware as to for what purpose money was 

being demanded. Upon suggestion that 

money was being demanded in 

connection with betel shop dues, he stated 

that the appellant - Raju does not have a 

betel shop though his father Gauri has 

one. He denied the suggestion that his son 

Raju (not examined) had betel shop dues 

payable. He stated that in the altercation 

that had taken place during marriage, he 

had intervened. He denied the suggestion 

that the incident had occurred under the 

influence of liquor. He denied the 

suggestion that somebody else had 

inflicted knife injury to his son. He also 

denied the suggestion that he had made 

false implication on account of enmity. 
 

 6.  PW-2 - Jaggo Lal stated that in 

the night of the incident, he was sleeping 

at the Chabutra just outside his house and 

near him, the deceased (Mukesh) and 

Nand Kishor were sleeping. He stated that 

upon hearing cries, he and Nand Kishor 

woke up and saw Raju alias Rajendra (the 

appellant) inflicting knife blow on the 

stomach of the deceased (Mukesh). He 

stated that on hearing cries, Dilip (not 

examined) and Lala Ram (PW-1) had 

arrived. He stated that Mukesh raised 

alarm when he was inflicted knife blow 

on the neck and thereafter second knife 

blow was inflicted on the stomach. He 

stated that he saw Raju alias Rajendra (the 

appellant) inflicting knife blow in the 

light of a bulb, which was lit just outside 

the house of PW-1 (Lala Ram). He also 

stated that after inflicting knife blows, 

Raju ran away with the knife. In his cross 

examination, PW-2 stated that his house 

is situated just in front of the house of 

Lala Ram (PW-1) and, in between, there 

is a narrow lane about four hands wide. 

He stated that in front of his house, there 

is a Chabutra which is just 2 paces from 

his house and this Chabutra is about 3 

paces wide and 3 paces long. He stated 

that he was lying on the Chabutra with no 

cot laid there. He stated that his feet were 

towards the house of Lala Ram. He stated 

that Mukesh (the deceased) was sleeping 

on the cot placed in the lane just in front 

of his house. He disclosed that the bulb 

was placed just above the door on the wall 

of the house though he was not aware 

about the wattage of the bulb. He stated 

that Lala Ram is his neighbour and not a 

relative. He denied the suggestion that he 

was sleeping at the time of the incident. 

He stated that, in fact, he was awake. He 

stated that at the Chabutara, he was alone 

and there was no one else. He denied the 

suggestion that at the Chabutara Nand 

Kishor was sleeping. He stated that Nand 

Kishor's cot was just adjacent to the cot of 

the deceased (Mukesh), which was just 2 

paces away from the wall of the house of 

Lala Ram. He also stated that Raju's 
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house is just 10-11 paces away. He also 

disclosed that next to the house of Lala 

Ram, there are houses of Bangali and 

Ninnu. He stated that upon hearing the 

noise, members of the locality also 

arrived but before that, Raju had escaped. 

He disclosed that he had not gone to the 

hospital with Mukesh (the deceased). He 

denied the suggestion that he was cousin 

of Lala Ram. He denied the suggestion 

that he had not seen the incident. 
 

 7.  PW-3 -Nand Kishor stated that on 

the night of the incident, he was sleeping 

in a cot just next to the cot of the 

deceased. Near them, his neighbour Jaggo 

Lal (PW2) was also sleeping. He stated 

that he woke up on hearing the cry of 

Mukesh. He saw Gauri's son Raju alias 

Rajendra (the appellant) inflicting knife 

blow on Mukesh. He saw Raju inflicting 

knife blow around the neck and, 

thereafter, second knife blow on the 

stomach region. He stated that upon 

hearing the noise, his brother Lala Ram 

(PW-1), Dilip, Jaggo Lal (PW-2) and 

Bangali had arrived. He stated that he saw 

the appellant Raju in the light of bulb 

which was lit at the door of Lala Ram's 

house. He stated that there was also a bulb 

in the lane. He stated that there was 

sufficient light. He stated that after 

inflicting knife blows, the accused-

appellant had escaped. He stated that 

Mukesh was thereafter rushed to the 

emergency ward of the hospital where he 

was declared dead. He narrated the 

incident that occurred during the course of 

marriage of Taro Maharaj's daughter. He 

stated that in that incident, there was an 

altercation between the accused - Raju 

and the deceased-Mukesh. He stated that 

2-3 days later, Raju (the appellant) had 

extended threat of life to the deceased. In 

his cross examination, he disclosed that 

his cot lay just next to the cot of Mukesh 

(the deceased) and that the Chabutra of 

Jaggo Lal is just 3-4 paces away from 

where the cots were. He stated that Jaggo 

Lal was sleeping on the floor of his 

Chabutra. He stated that Lala Ram is his 

real brother and he resides in the same 

house. He stated that in the lane, there is 

tiled house of Bangali, which is just about 

8 paces away, where also there was a bulb 

lit on the night of the incident. He stated 

that there was another bulb at the door of 

Lala Ram. He stated that he was not 

aware about the wattage of those two 

bulbs. Upon being questioned as to who 

pays for the electricity bill, he stated that 

the electricity bill is paid by his brother. 

He denied the suggestion that there was 

no electricity connection in the house. He 

also denied the suggestion that there was 

no electricity bulb at the place. He stated 

that upon hearing the commotion and 

seeing people come, Raju escaped and 

could not be apprehended on the spot. He 

stated that he did not go to the hospital 

with Mukesh. He denied the suggestion 

that he had not witnessed the incident and 

was giving testimony only because he was 

brother of Lala Ram. 
 

 8.  PW-4- Vijay Singh, son-in-law of 

the informant (Lala Ram), deposed that he 

was the person who scribed the FIR on 

the dictation of his father-in-law Lala 

Ram. He stated that he had arrived at the 

emergency ward of the hospital. He 

proved the written report, which was 

marked exhibit-1. He denied the 

suggestion that the report was prepared as 

per the suggestion of the Inspector. 
 

 9.  PW-5- Sri O.P. Kalra, Sub 

Inspector. He stated that on the date when 

the first information report was lodged, he 

was S.O., P.S. Madan Mohan Gate, Agra; 
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that the case was registered at the police 

station in his presence; and he had 

investigated the matter. He stated that he 

had visited the spot and prepared site plan 

(Ex-3). He proved the inquest memo (Ex-

2). He stated that he collected blood 

soiled earth as well as blood stained 

pillow and blood stained cot, which were 

marked exhibits 4 to 6. He stated that 

members of the public had arrested Raju 

on 04.05.1990 and on his pointing out, he 

had recovered blood stained knife of 

which Fard (Ex-7) was prepared. He 

proved preparation and submission of the 

charge sheet (Ex-9). In nutshell he proved 

the various steps taken during the course 

of investigation. 
 

 10.  PW-6 -Dr. R.K. Yadav proved that 

the postmortem was conducted on 02.05.1990 

at 2.30 pm. He proved the postmortem report 

(Ex-12) . He stated that there were two anti-

mortem injuries. One was incised wound 2 

cm x 0.5 cm x cavity deep on the left side 

chest and the other was incised wound 2 cm x 

0.5 cm x cavity deep on the left side of 

stomach just 9 cm above from navel region at 

11 O'clock position. He stated that upon 

internal examination, left lung membrane and 

lung were found ruptured. Likewise, 

membrane of stomach was also found 

ruptured with blood in the cavity. He stated 

that the death was on account of shock and 

haemorrhage. He stated that the injuries were 

sufficient to cause death in ordinary course. 

He stated that he could not tell with certainty 

as to when death could have occurred. He, 

however, stated that the deceased might have 

had his meals about 6-8 hours before his 

death. He stated that according to the medical 

college/police record, the deceased was 

brought to the hospital at 10.50 pm. 
 

 11.  After closure of prosecution 

evidence, the statement of the accused-

appellant under Section 313 Cr.P.C. was 

recorded in which he denied the 

prosecution case and claimed that he has 

been falsely implicated on account of 

enmity. 
 

 12.  The trial court after assessing the 

evidence led before it came to the 

conclusion that the prosecution was 

successful in establishing the guilt of the 

accused beyond doubt; that the 

prosecution case was supported not only 

by the family members of the deceased, 

whose presence on the spot was natural, 

but also by the testimony of an 

independent witness, namely, Jaggo Lal, 

who was just few paces away from the 

place of the incident at the time of 

occurrence and who deposed that in the 

light of a bulb he saw the accused 

inflicting knife blows on the deceased. 

The trial court found that the spot where 

the incident occurred was duly proved by 

material exhibits such as blood soaked 

earth; blood drenched cot; and the site 

plan prepared by the Investigating 

Officer. The trial court found that the 

prosecution case was consistent with the 

medical evidence which disclosed that the 

deceased had sustained incised wound 

injuries on the upper region of the chest 

and stomach. Hence, it recorded 

conviction of the appellant for the offence 

punishable under section 302 IPC. 
 

 13.  After convicting the accused, the 

trial court heard the accused on the 

question of sentence and upon finding that 

the accused had been convicted for an 

offence punishable under Section 302 

IPC, awarded life sentence. 
 

 14.  We have heard Ms. Anita Singh 

for the appellant; and Sri Deepak Mishra, 

learned A.G.A., for the State. 
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 15.  The learned counsel for the 

appellant urged that the prosecution was 

not successful in establishing the guilt of 

the appellant for the following reasons:- 

(a) that the incident occurred in the 

darkness of the night when, admittedly, 

the witnesses were sleeping and, 

according to their own claim, they woke 

up on hearing cries and, therefore, it 

cannot be said that they saw as to who 

inflicted the injuries that caused the death 

of the deceased; (b) that the source of 

light at the place of occurrence was not 

duly established as no document was 

produced to prove that informant's house 

had an electricity connection in respect of 

which electricity bills were paid; (c) that 

the alleged recovery of the assault weapon 

(knife) was not proved, inasmuch as, the 

knife was not produced in court as a 

material exhibit and, otherwise also, the 

witness of the recovery other than the 

Investigating Officer was not examined; 

(d) that several other persons, who are 

stated to have arrived at the spot upon 

hearing commotion, were not produced by 

the prosecution; (e) that the motive shown 

for the alleged crime was not strong 

enough to warrant an act of murder; and 

(f) that the Panch witnesses were not 

examined. 
 

 16.  Per contra, Sri Deepak Mishra, 

learned A.G.A., submitted that the place 

of the incident was duly proved by the 

witnesses of fact as well as by the 

Investigating Officer who had visited the 

spot and had collected the blood soaked 

earth; pieces of blood drenched cot; blood 

drenched pillow; and blood drenched 

pillow cover and had also prepared a site 

plan showing that the incident had 

occurred just at the door of the 

informant's house where the deceased was 

sleeping in a cot next to the cot of his 

uncle (PW-3) and in front of the Chabutra 

of Jaggo Lal (PW-2) who had also 

witnessed the incident. He stated that the 

distance between the place where the 

deceased was sleeping and the place 

where Jaggo Lal (PW-2) was sleeping 

was hardly three paces and, therefore, as 

there were two knife blows inflicted, it 

was very much possible that upon victim's 

cry, on receipt of the first knife blow, the 

other two persons, who were sleeping in 

close proximity, would wake up and 

witness infliction of the second knife 

blow. He submitted that since PW-2 is an 

independent witness and he disclosed that 

he was at the spot when the incident 

occurred and had seen the accused 

inflicting knife blow, there is no reason to 

disbelieve his testimony and, otherwise 

also, the evidence led by the prosecution 

is consistent and unblemished. He 

submitted that merely because the 

material exhibit (knife) was not produced 

in court it would not render the 

prosecution case unbelievable as it was 

based on ocular evidence which was 

unblemished and consistent with the 

medical evidence. He, therefore, 

submitted that the appellant has rightly 

been convicted. 
 

 17.  We have carefully perused the 

record and have considered the rival 

submissions. 
 

 18.  Upon perusal of the record, we 

find that by producing material exhibits 

such as blood soaked earth; plain earth, 

blood stained pieces of cot; blood stained 

pillow cover; blood stained pillow; and 

oral evidence of the eyewitnesses as well 

as the investigation officer, who had also 

prepared the site plan, in absence of 

suggestion that the incident occurred at 

some other place, it was fully established 
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that the occurrence was at the door of the 

house of the informant which was situated 

just in front of the Chabutra of Jaggo Lal 

(PW-2) at a distance of just about three 

paces. 
 

 19.  The postmortem report 

established that there were two incised 

wounds, cavity deep, on the body of the 

deceased. One was on the left side chest 

region and the other was on the left side 

of stomach region. Nothing abnormal was 

detected with respect to Larynx, Pharynx, 

Trachea and Oesophagus. Thus, it could 

be assumed that, upon receipt of first 

incised wound on the chest, the deceased 

was in a position to raise alarm. Under the 

circumstances, it was probable that upon 

infliction of the first wound, the deceased 

raised an alarm which woke up the other 

two persons, sleeping nearby, to witness 

the incident. The postmortem was duly 

proved by the doctor who appeared as 

PW-6. He stated that he conducted the 

postmortem on 02.05.1990, at 2.30 pm. 

He also proved that from the medical 

college /police record it appears that the 

deceased was brought to the hospital at 

10.50 pm on 01.05.1990. He stated that 

the deceased could have had his food 6-8 

hours before he was inflicted injuries 

which matches with the statement of PW-

1, who, in his cross examination, had 

stated that the deceased must have had his 

food in between 4 pm and 5 pm. The 

lodging of the FIR was duly proved by 

PW-1 (Lala Ram); the investigation, 

preparation of the Panchnama; collection 

of blood soaked earth; plain earth; pillow; 

pieces of blood drenched cot were duly 

proved by PW-5 (Investigating Officer) 

who also proved the preparation of site 

plan. The inquest was conducted at the 

hospital at about 11.30 pm which was 

proved by the Investigating Officer (PW-

5) and was marked exhibit Ka-2. He 

disclosed that the information on the basis 

of which inquest was conducted was 

received from Lala Ram. Although there 

is overwriting in the digits "11.30" but the 

digits are also written in the brackets as 

23.30 over which there is no overwriting. 
 

 20.  From the above evidence, the 

place; the time of occurrence; and the 

lodging of the first information report is 

duly established. As the first information 

report had come into existence at the time 

of inquest, which was conducted at about 

11.30 pm (night), it is clear that the first 

information report was promptly lodged 

as is established from the chik FIR which 

has been proved by the Investigating 

Officer. 
 

 21.  Once the place and time of the 

occurrence has been proved, we have to 

examine the reliability of the testimony of 

the eye witnesses to find out whether they 

have truthfully deposed about the 

incident. 
 

 22.  From the statement of PW-1 it 

appears that he was inside the house and 

upon hearing cries he rushed outside to 

find out his son lying injured on the cot 

and the appellant-Raju running away with 

a blood stained knife in his hand. He 

proved the presence of his neighbour 

Jaggo Lal (PW-2); and his brother Nand 

Kishor (PW-3) at the place of occurrence. 

He proved the existence of the source of 

light by stating that at the door of his 

house, there was a bulb lit. He stated that 

in the light of that bulb as also other 

bulbs, he could see what he saw. He 

stated that he had rushed his son to the 

emergency ward of the hospital where the 

doctors declared him dead. He disclosed 

about the time of the incident as between 
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10 pm and 10.15 pm. He stated that the 

first information report was scribed at the 

hospital by his son-in-law Vijay (PW-4) 

upon his instruction. He also disclosed 

about the motive for the crime by stating 

that, on 29.04.1990, in a marriage 

procession, there had been an altercation 

between Mukesh (the deceased) and Raju 

(the appellant) and that in connection 

therewith, threats were extended to the 

deceased by the accused-appellant. In his 

cross examination, on a question put to 

him with regards to the existence of 

source of light, he stated that there existed 

a bulb and that he had a valid electricity 

connection. No question or suggestion 

was put to him that there was no supply of 

electricity in the locality where the 

incident took place. In his cross 

examination, PW-1 refuted the suggestion 

that he had not seen the incident. On the 

basis of his deposition, even if we hold 

that PW-1 did not see the actual infliction 

of injuries, he is reliable and trustworthy 

in so far as his statement relates to the 

motive for the crime; the time and place 

of occurrence; and as to the presence of 

the other two witnesses on the spot. 
 

 23.  In so far as PW-2 - Jaggo Lal is 

concerned, he stated that on the date of 

the incident in between 10 pm to 10.15 

pm he was lying at the Chabutra of his 

house, just in front of the place where the 

deceased (Mukesh) and Nand Kishor 

were sleeping. He stated that he heard a 

cry/shriek, upon which, he woke up and 

saw Raju (the appellant) inflicting a knife 

blow on the stomach of the deceased. He 

stated that upon hearing the commotion, 

Dilip; Lala Ram; and other neighbours 

also arrived. He stated that the deceased 

cried on being inflicted with wound on 

the neck region and thereafter wound was 

inflicted in the stomach region. He stated 

that he saw the accused-appellant 

inflicting knife injury in the light of the 

bulb. He stated that there was a bulb lit at 

the outer wall of the house of Lala Ram 

and Nand Kishor. He stated that after 

inflicting knife injury, Raju (appellant) 

ran away towards his house. In his cross 

examination, he stated that his house is 

just in front of the house of Lala Ram 

(informant) and, in between, there is a 

four hands wide lane (Gali). He stated that 

in front of his house, just two paces away, 

there is his Chabutara which is about 

three paces wide and three paces long. He 

stated that he was lying on this Chabutara 

at the time of the incident. He stated that 

when he was lying there, his feet were 

towards the house of Lala Ram; and 

Mukesh (the deceased) was sleeping on a 

cot in the lane which was in between the 

two houses. He stated that the bulb lit was 

fixed on a holder which was on the wall 

of Lala Ram. He denied the suggestion 

that he had any relations with Lala Ram. 

We find that he qualifies as an 

independent witness whose presence is 

disclosed in the FIR also. Further, no 

suggestion was made to him that he has 

enmity with the accused-appellant. His 

testimony has been consistent throughout 

and has not been shaken by the cross 

examination. 
 

 24.  PW-3 - Nand Kishor stated that 

he was sleeping on a separate cot next to 

the deceased and that he saw the accused-

appellant inflicting knife blows on the 

neck and stomach region of the deceased. 

He also disclosed about the existence of 

bulb and source of light. He disclosed that 

an incident of altercation between Raju 

(accused-appellant) and Mukesh (the 

deceased) had occurred during the course 

of marriage of the daughter of Taro 

Mahraj, which took place few days before 
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the incident. He also disclosed that threat 

was extended to the deceased by the 

accused-appellant. In his cross 

examination, nothing substantial came 

out. We are of the view that though he 

may be a relative of the informant and as 

such an interested witness but his 

presence is natural at the spot and is also 

proved by independent witness (PW-2). 
 

 25.  PW-4 -Vijay had disclosed that 

he had written the first information report, 

which was marked exhibit 1, on the 

instruction of his father-in-law (Lala 

Ram) given at the hospital. PW-5 - O.P. 

Kalra proved conducting of investigation. 

He proved the site plan and established 

the place of occurrence by proving 

recovery of blood soaked earth and plain 

earth as also blood stained pillow and 

pieces of blood drenched cot which were 

exhibited. PW-6 - Dr. R.K. Yadav proved 

the postmortem of the deceased and 

confirmed existence of two anti mortem 

incised wound injuries which are 

consistent with the ocular evidence. He 

also proved that from the medical college 

/police record it appears that the deceased 

was brought there at about 10.50 pm. 
 

 26.  When we proceed to analyze the 

evidence, we find that the witnesses have 

proved the place of occurrence; the time 

of occurrence; and the source of light at 

the time of incident. No suggestion was 

put to the witnesses that at the place 

where occurrence took place, there was 

no supply of electricity or that the 

electricity was not being supplied at the 

time of occurrence. The existence of bulb 

at the wall of the house of the informant is 

quite natural. It is also natural that the 

bulb remained lit as in summer months, to 

ward off heat, house inmates sleep 

outside. Moreover there is no suggestion 

that the parties were affluent, having the 

facility of cooler/ air conditioner etc, and, 

therefore would not sleep outside. The 

place of occurrence was established by 

collection of plain earth and blood soaked 

earth as also by collection of pieces of 

blood drenched cot and blood stained 

pillow. No suggestion was put to Jaggo 

Lal (PW-2) that he had any motive to 

falsely implicate the accused-appellant. 

The testimony of Jaggo Lal is clear and 

consistent and it demonstrates that he was 

there at the place and time of the 

occurrence and he heard cry of the 

deceased which invited his attention 

towards the deceased to enable him to 

witness infliction of knife blow by the 

appellant on the stomach of the deceased. 

As the injury was not such which severed 

vocal chord etc raising of alarm on receipt 

of first injury was quite natural thereby 

giving sufficient opportunity to the 

witnesses to witness infliction of the 

second blow even if they were sleeping 

when the first blow was inflicted. Further, 

the testimony of the witnesses is 

consistent with each other. The 

prosecution thus succeeded in not only 

proving the act of crime by the appellant 

but also the motive for the crime by 

disclosing that on 29.04.1990 there had 

been altercation between the deceased and 

the accused in connection with which 

threats were extended. The argument of 

the learned counsel for the appellant that 

the witnesses were sleeping at the time of 

incident and could not have witnessed the 

incident is not acceptable because there 

were two injuries inflicted on the body of 

the deceased and therefore it was highly 

probable that upon receipt of first blow 

the deceased would have raised an alarm 

thereby stirring up the persons sleeping 

near him to enable them to witness the 

second blow, as is the testimony of the 
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eye witnesses examined by the 

prosecution. 
 

 27.  The submission of the learned 

counsel for the appellant that the source 

of light was not proved as the electricity 

connection papers were not proved is also 

not acceptable because it is not the case of 

the defence that there was no supply of 

electricity in the locality. Otherwise, the 

existence of the bulb has been established 

by oral testimony and is also shown in the 

site plan prepared during the course of 

investigation. Moreover, Lala Ram (PW-

1) has also specifically stated that he had 

an electricity connection. Under the 

circumstances, non proving of electricity 

connection papers would not be fatal to 

the prosecution case. More so, when an 

independent witness has in his testimony 

disclosed that an electricity bulb was lit 

and nothing has come from his cross 

examination to suggest that he had any 

motive to falsely implicate the accused-

appellant. 
 

 28.  The contention of the learned 

counsel for the appellant that there had 

been no production of the recovered knife 

before the court and therefore there was a 

serious lacuna in the prosecution case 

rendering the conviction bad in law is not 

acceptable for the reason that it is well 

settled legal position that if the 

prosecution case is established by ocular 

evidence, which is reliable and consistent 

with the medical evidence, latches on the 

part of the investigating agency would not 

be sufficient to acquit the accused and 

discard the prosecution case which is 

otherwise proved by reliable oral 

testimony. In this context, regard be had 

to decision of the Apex Court in the case 

of Sanjeev Kumar Gupta Vs. State of 

U.P.: (2015) 11 SCC 69 wherein it was 

held that even if the investigation suffers 

from certain flaws such as non-recovery 

of the weapon used by the accused 

appellants and other material, the entire 

prosecution case cannot be brushed aside 

when it is proved by ocular evidence and 

corroborated by medical evidence. 

Similar view has been taken earlier by the 

Apex Court in the case of Amit Vs. State 

of U.P. (2012) 4 SCC 107. 
 

 29.  The contention of the learned 

counsel for the appellant that the 

prosecution has failed to examine other 

witnesses that had arrived on the spot and, 

therefore, the benefit must go to the 

accused-appellant is also not worthy of 

acceptance because it is not the quantity 

of the evidence but the quality of the 

evidence that is to be considered. 

(Govindaraju alias Govinda Vs. State: 

(2012) 4 SCC 722). The prosecution had 

examined three eye witnesses. First was 

the informant, who was a resident of the 

same house where the incident occurred. 

He deposed about hearing the cry of the 

deceased upon receipt of knife blow and 

accused-appellant running away with 

blood stained knife. The second witness 

(PW-2) is a person who was lying on his 

Chabutra just few paces away in front of 

the place where the deceased was lying. 

He disclosed that upon hearing cry from 

the deceased, he woke up and saw the 

appellant inflicting knife blow on the 

stomach region of the deceased. The third 

witness (PW-3) is a person who was an 

inmate of the same house at the door of 

which the deceased slept and the said 

witness was sleeping just next to the 

deceased. These three witnesses were 

consistent in their stand and their presence 

at the spot could not be doubted by the 

questions put to them in the cross 

examination. 
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 30.  The submission of the learned 

counsel for the appellant that Panch witnesses 

were not examined and, therefore, prosecution 

failed to prove its case is also worthy of 

rejection because the preparation of the Fard 

etc. was proved by the Investigating Officer 

and no such question was put to him to 

suggest that he had not been a witness to its 

preparation. 
 

 31.  In view of the above, we are of the 

considered view that the prosecution has 

been successful in establishing the guilt of 

the accused-appellant beyond the pale of 

doubt and that there exists a ring of truth in 

the prosecution story, therefore, we uphold 

the conviction of the appellant for the offence 

punishable under Section 302 IPC. 
 

 32.  At this stage, the learned counsel 

for the appellant invited attention of the 

Court to the statement of the appellant 

recorded under Section 313 CrPC, 

wherein he had disclosed his age as about 

18 years, to raise a claim for the benefit of 

juvenility. It was urged that the previous 

bench, upon noticing the said aspect, had 

allowed the appellant to set up the plea of 

juvenility. In that regard, attention of the 

Court was invited to order dated 

07.03.2017, which is extracted below:- 
 

  "Heard Kumari Anita Singh, 

learned counsel for the appellant.  
 

  It has been submitted by the 

learned counsel for the appellant that 

since the age of the appellant- Raju @ 

Rajendra mentioned in his statement 

under Section 313 Cr.P.C. is about 18 

years, he must have positively been 

juvenile on the date of the incident.  
 

  Learned counsel for the 

appellant prays for and is allowed two 

weeks' time to move an application under 

Section 7A of the Juvenile Justice (Care 

and Protection of Children) Act, 2000.  
 

  List this appeal on 30.3.2017."  
 

 33.  The learned counsel for the 

appellant submitted that pursuant to the 

above order, an application was filed on 

30.03.2017 to decide the appeal of the 

appellant as a juvenile in conflict with law. 

This application was supported by an 

affidavit in which Class-2 Transfer 

Certificate of the appellant issued by 

Headmistress of Mahatma Gandhi Junior 

High School, Agra, disclosing the date of 

birth of appellant as 06.11.1974, was 

enclosed along with an Election Voter ID 

Card disclosing the year of birth of the 

appellant as 1974. It was contended that 

from the above material it is ascertainable 

that on the date of commission of the crime, 

that is 01.05.1990, the appellant was below 

16 years in age and therefore was entitled to 

the benefit of the provisions of Juvenile 

Justice Act, 1986 as well as the subsequent 

Juvenile Justice (Care and Protection of 

Children) Act, 2000. 
 

 34.  On the aforesaid application, on 

17.07.2017, the previous Bench of this 

Court had passed the following order:- 
 

  "This application u/s 7-A of the 

Juvenile Justice (Care and Protection of 

Children) Act, 2000 has been filed on 

behalf of the appellant Raju @ Rajendra 

with the prayer to declare him juvenile in 

conflict with law.  
 

  The application is supported by 

an affidavit of one Pramod Kumar, S/O 

Sri Nem Singh, presently posted as Sub-

Inspector of police at P.S.- Madan Mohan 

Gate, District- Agra.  
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  It has been submitted by learned 

counsel for the appellant that age of the 

appellant Raju @ Rajendra mentioned in 

his statement recorded u/s 313 Cr.P.C. 

was about 18 years. Moreover, it is 

apparent from the perusal of the Scholar's 

Register & Transfer Certificate issued by 

the Principal of Mahatma Gandhi Junior 

High School Baah, District- Agra that the 

date of birth of the appellant Raju @ 

Rajendra is 06.11.1974 and hence the 

appellant on the date of incident i.e. 

01.05.1990, was minor and as such it 

should be declared that he was juvenile in 

conflict with law on the date of 

occurrence.  
 

  Per contra Sri J.K. Upadhyay, 

learned AGA submitted that the Scholar's 

Register & Transfer Certificate of the 

appellant Raju @ Rajendra, brought on 

record as Annexure No.1 to the affidavit 

accompanying the application u/s 7-A of 

the Juvenile Justice (Care and Protection 

of Children) Act, 2000, upon enquiry was 

found to be true.  
 

  After having heard the 

submissions made by learned counsel for 

the parties, we are of the view that the 

said issue should be examined by the 

concerned Juvenile Justice Board after 

giving notice to the complainant.  
 

  In view of the above, we remit 

this matter to the District & Sessions 

Judge, Agra with the direction to him to 

refer the appellant's claim for being 

declared juvenile in conflict with law to 

the Juvenile Justice Board, Agra within a 

week from the date of receipt of this order 

and the application u/s 7-A of the Juvenile 

Justice (Care & Protection of Children) 

Act, 2000. He shall further ensure that the 

Juvenile Justice Board, Agra adjudicates 

upon the appellant's claim for being 

declared juvenile in conflict with law 

within two months from the date of such 

reference after hearing the informant.  
 

  The report/ order of the Juvenile 

Justice Board, Agra shall be placed 

before this Court on the next date fixed.  
 

  List this appeal after six weeks.  
 

  Office is directed to 

communicate this order and transmit the 

complete record of the application u/s 7-A 

of the Juvenile Justice (Care & Protection 

of Children) Act, 2000 moved by the 

appellant Raju @ Rajendra to the District 

& Sessions Judge, Agra within a week 

from today. "  
 

 35.  Pursuant to the above order, the 

Juvenile Justice Board, Agra submitted its 

report dated 16.09.2017 stating that the 

appellant - Raju alias Rajendra was 

juvenile at the time of the incident and 

was aged 15 years 5 months and 25 days. 
 

 36.  By order dated 04.10.2017, 

photostat copy of the report, dated 

16.09.2017, was directed to be supplied to 

the learned A.G.A., to solicit an objection, 

if any. 
 

 37.  Pursuant to the above order, a 

counter affidavit was filed on behalf of 

the State. Thereafter, by order dated 

16.07.2018, office was directed to call for 

the records from the Juvenile Justice 

Board, Agra relating to the claim of 

juvenility set up by the appellant. 

Pursuant to which, the record of the Board 

has been placed before us. 
 

 38.  From a perusal of the record it 

appears that the Juvenile Justice Board, 
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Agra while conducting inquiry on the 

claim of juvenility had issued notice to 

the informant (Lala Ram). Pursuant to 

which, his son Dilip had appeared as a 

witness and his statement was recorded on 

16.09.2017. Dilip disclosed that his father 

Lala Ram is no more alive. In respect of 

the appellant's claim of juvenility, Dilip 

stated that he has no documentary 

evidence as regards the age of the 

appellant on the date of the incident but, 

according to his estimate, the appellant 

must have been 18-19 years old at the 

time of the incident. He further stated 

that, according to his estimate, the 

appellant must be 40 years old now. In his 

cross examination, he stated that he has 

done guesswork regarding the age of the 

appellant being 18-19 years old at the 

time of the incident though it may be one 

or two years less or more. The Board 

considered the statement of the appellant 

also. He had stated that he was born in the 

year 1974 and had studied up to Class-2. 

In his cross examination, he stated that 

except for Mahatma Gandhi Junior High 

School, he studied in no other school. He 

stated that he has one daughter and two 

sons. He stated that his elder daughter is 

aged about 19 years, born in 1996. He 

stated that he was married in the year 

1995. He also stated that he remained in 

jail for a period of about 10 months. 
 

 39.  In the inquiry, the statement of 

Nutan Mittal, Assistant Principal of 

Mahatma Gandhi Junior High School was 

also recorded. She had produced the 

scholar register of the institution. She 

stated that in the scholar register, the 

name of the appellant is entered at Sl. 

No.1463. The date of birth entered in the 

scholar register is 06.11.1974. She stated 

that as per the scholar register, the 

concerned student (appellant) took 

admission in Class-1 on 20.05.1982 and 

passed out Class-2 on 20.05.1984. She 

proved the Transfer Certificate which 

disclosed the date of birth of the appellant 

as 06.11.1974. She was crossed examined 

by the Assistant Prosecuting Officer. 
 

 40.  After recording the statement of 

the witnesses, the Juvenile Justice Board, 

Agra came to a definite conclusion that 

the date of birth of the appellant was 

06.11.1974 and that on the date of the 

incident, that is 01.05.1990, the appellant 

was aged 15 years 5 months and 25 days 

and, as such, a juvenile under the 

provisions of Section 2(h) of Juvenile 

Justice Act, 1986. 
 

 41.  Upon being called upon by the 

Court to submit an objection to the report 

submitted by the Juvenile Justice Board, a 

counter affidavit has been filed by Sri 

Krishna Upadhyay, Sub-Inspector, Police 

Station Madan Mohan Gate, District 

Agra. In paragraph 3 of the counter 

affidavit, dated 04th December, 2017, it 

has been stated as follows:- 
 

  "That in compliance of the 

order passed by this Court the deponent 

verified the aforesaid Scholar's register & 

Transfer Certificate Form from the office 

of Basic Shiksha Adhikari Agra in which 

the name of the appellant is mentioned at 

serial no. 1436 in which the date of birth 

of the appellant is recorded as 

06.11.1974, the deponent has also verified 

the aforesaid date of birth from the 

institution namely Mahatma Gandhi 

Junior High School B.M. Khan Agra, in 

which the aforesaid date of birth is 

mentioned. A copy of the Scholar's 

Register & Transfer Certificate Form 

verified by the Basic Shiksha Adhikari 

Agra along with certificate issued by the 
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Principal of institution are collectively 

being filed and marked herewith as 

Annexure no.CA-1 to this affidavit."  
 

 42.  A perusal of Annexure 1 to the 

counter affidavit would reveal that in the 

Scholar's Register & Transfer Certificate 

Form of Mahatma Gandhi Junior High 

School, Agra the name of Rajendra alias 

Raju son of Gauri Shanker is entered at 

Sl. No.1463 disclosing his date of birth as 

06.11.1974. The date of admission is 

03.07.1981 and date of passing out is 

30.06.1983. 
 

 43.  During the course of arguments, 

the learned A.G.A. could not demonstrate 

before us that victim's family had 

questioned the report of the Juvenile 

Justice Board, Agra declaring the 

appellant juvenile, that is aged 15 years 5 

months and 25 days, on the date of the 

incident. Even before us, in this appeal, 

no objection has been taken to the above 

report by any member of the victim's 

family. 
 

 44.  As the Juvenile Justice Board, 

Agra had conducted an inquiry to 

determine the age of the appellant at the 

time of the incident and, after giving 

opportunity of hearing to the members of 

the victim's family, on the basis of date of 

birth recorded in educational certificate, 

had come to a definite conclusion that the 

appellant was 15 years 5 months and 25 

days old at the time of the incident, we 

accept the report and hold that the 

appellant was a juvenile, as defined by 

Section 2(h) of the Juvenile Justice Act, 

1986; Section 2(k) of the Juvenile Justice 

(Care and Protection of Children) Act, 

2000; and Section 2(35) of the Juvenile 

Justice (Care and Protection of Children) 

Act, 2015, on the date of the incident. 

 45.  It is well settled legal principle 

that the claim of juvenility can be raised at 

any stage including the appellate stage. In 

the case of Jitendra Singh alias Babbu 

Singh Vs. State of U.P. (2013) 11 SCC 193 

the incident had occurred on the midnight of 

23.05.1988/24.05.1988. The allegation was 

that the accused-appellant had set his wife 

on fire for dowry. The appellant was 

convicted under Section 304-B IPC as also 

under Section 498-A IPC. The conviction 

and sentence was challenged in criminal 

appeal before the High Court, which was 

dismissed. Against the judgment and order 

passed by the High Court, the appellant 

went in appeal before the Supreme Court. 

During the pendency of the proceedings, the 

appellant filed a petition raising additional 

grounds including that on the date of 

commission of the offence, he was a 

juvenile or child within the meaning of that 

expression as defined in Section 2(k) of the 

Juvenile Justice (Care and Protection of 

Children) Act, 2000. According to the 

appellant, his date of birth was 31.08.1974 

and, therefore, when the offence took place, 

he was aged about 14 years. On the 

application claiming juvenility, a report was 

called. After receiving objections, the court 

came to a definite conclusion that the 

appellant was about 17 years old when the 

incident had occurred. The question that 

arose for consideration before the Apex 

Court was whether the conviction of the 

appellant could be sustained on merits and, 

if so, what was the sentence that could be 

awarded to the appellant. The Apex Court 

upheld the conviction and, on the question 

of sentence, by taking into account the 

provisions of Juvenile Justice Act, 1986, 

held as follows:- 
 

  "31. In the present case, the 

offence was committed by the appellant 

when the Juvenile Justice Act, 1986 was 



2 All.                                        Raju alias Rajendra Vs The State of U.P.  25 

in force. Therefore, only the ''punishments' 

not greater than those postulated by the 

Juvenile Justice Act, 1986 ought to be 

awarded to him. This is the requirement of 

Article 20(1) of the Constitution. The 

''punishments' provided under the Juvenile 

Justice Act, 1986 are given in Section 21 

thereof and they read as follows:  
 

  "21. Orders that may be passed 

regarding delinquent juveniles.--(1) 

Where a Juvenile Court is satisfied on 

inquiry that a juvenile has committed an 

offence, then, notwithstanding anything to 

the contrary contained in any other law 

for the time being in force, the Juvenile 

Court may, if it so thinks fit,-- 
 

  (a) allow the juvenile to go 

home after advice or admonition;  
 

  (b) direct the juvenile to be 

released on probation of good conduct 

and placed under the care of any parent, 

guardian or other fit person, on such 

parent, guardian or other fit person 

executing a bond, with or without surety 

as that Court may require, for the good 

behaviour and well-being of the juvenile 

for any period not exceeding three years;  
 

  (c) direct the juvenile to be 

released on probation of good conduct 

and placed under the care of any fit 

institution for the good behaviour and 

well-being of the juvenile for any period 

not exceeding three years; 
 

  (d) make an order directing the 

juvenile to be sent to a special home,-- 
 

  (i) in the case of a boy over 

fourteen years of age or of a girl over 

sixteen years of age, for a period of not 

less than three years; 

  (ii) in the case of any other 

juvenile, for the period until he ceases to 

be a juvenile: 
 

  Provided that .......  
  Provided further that .........  
 

  (e) order the juvenile to pay a 

fine if he is over fourteen years of age and 

earns money.  
 

  (2) Where an order under 

clause (b), clause (c) or clause (e) of sub- 

section (1) is made, the Juvenile Court 

may, if it is of opinion that in the interests 

of the juvenile and of the public it is 

expedient so to do, in addition make an 

order that the delinquent juvenile shall 

remain under the supervision of a 

probation officer named in the order 

during such period, not exceeding three 

years, as may be specified therein, and 

may in such supervision order impose 

such conditions as it deems necessary for 

the due supervision of the delinquent 

juvenile: 
 

  Provided that ........  
 

  (3) -(4)" 
 

 32.  A perusal of the ''punishments' 

provided for under the Juvenile Justice Act, 

1986 indicate that given the nature of the 

offence committed by the appellant, advising 

or admonishing him [clause (a)] is hardly a 

''punishment' that can be awarded since it is 

not at all commensurate with the gravity of the 

crime. Similarly, considering his age of about 

40 years, it is completely illusory to expect the 

appellant to be released on probation of good 

conduct, to be placed under the care of any 

parent, guardian or fit person [clause (b)]. 

For the same reason, the appellant cannot be 

released on probation of good conduct under 
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the care of a fit institution [clause (c)] nor can 

he be sent to a special home under Section 10 

of the Juvenile Justice Act, 1986 which is 

intended to be for the rehabilitation and 

reformation of delinquent juveniles [clause 

(d)]. The only realistic punishment that can 

possibly be awarded to the appellant on the 

facts of this case is to require him to pay a fine 

under clause (e) of Section 21(1) of the 

Juvenile Justice Act, 1986. 
 

  33.  While dealing with the case 

of the appellant under IPC, the fine 

imposed upon him is only Rs.100/-. This is 

ex facie inadequate punishment 

considering the fact that Asha Devi 

suffered a dowry death. 
 

  34.  Recently, one of us (T.S. 

Thakur, J.) had occasion to deal with the issue 

of compensation to the victim of a crime. An 

illuminating and detailed discussion in this 

regard is to be found in Ankush Shivaji 

Gaikwad v. State of Maharashtra (2013) 6 

SCC 770. Following the view taken therein 

read with the provisions of Section 20 of the 

Juvenile Justice (Care and Protection of 

Children) Act, 2000 the appropriate course of 

action in the present case would be to remand 

the matter to the jurisdictional Juvenile 

Justice Board constituted under the Juvenile 

Justice (Care and Protection of Children) Act, 

2000 for determining the appropriate 

quantum of fine that should be levied on the 

appellant and the compensation that should 

be awarded to the family of Asha Devi." 
 

 46. After holding as above, in 

paragraphs 57 to 60 of the report, the 

Apex Court concluded as follows:- 
 

  "57. The appellant was a 

juvenile on the date of the occurrence of 

the incident. His case has been examined 

on merits and his conviction is upheld. 

The only possible and realistic sentence 

that can be awarded to him is the 

imposition of a fine. The existing fine of 

Rs.100/- is grossly inadequate. To this 

extent, the punishment awarded to the 

appellant is set aside. The issue of the 

quantum of fine to be imposed on the 

appellant is remitted to the jurisdictional 

Juvenile Justice Board. The jurisdictional 

Juvenile Justice Board is also enjoined to 

examine the compensation to be awarded, 

if any, to the family of Asha Devi in terms 

of the decision of this Court in Ankush 

Shivaji Gaikwad.  
 

  58. Keeping in mind our 

domestic law and our international 

obligations, it is directed that the 

provisions of the Criminal Procedure Code 

relating to arrest and the provisions of the 

Juvenile Justice (Care and Protection of 

Children) Act, 2000 being the law of the 

land, should be scrupulously followed by 

the concerned authorities in respect of 

juveniles in conflict with law. 
 

  59. It is also directed that 

whenever an accused, who physically 

appears to be a juvenile, is produced 

before a Magistrate, he or she should 

form a prima facie opinion on the 

juvenility of the accused and record it. If 

any doubt persists, the Magistrate should 

conduct an age inquiry as required by 

Section 7A of the Juvenile Justice (Care 

and Protection of Children) Act, 2000 to 

determine the juvenility or otherwise of 

the accused person. In this regard, it is 

better to err on the side of caution in the 

first instance rather than have the entire 

proceedings reopened or vitiated at a 

subsequent stage or a guilty person go 

unpunished only because he or she is 

found to be a juvenile on the date of 

occurrence of the incident. 
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  60. Accordingly, the matter is 

remanded to the jurisdictional Juvenile 

Justice Board constituted under the 

Juvenile Justice (Care and Protection of 

Children) Act, 2000 for determining the 

appropriate quantum of fine that should 

be levied on the appellant and the 

compensation that should be awarded to 

the family of Asha Devi. Of course, in 

arriving at its conclusions, the said Board 

will take into consideration the facts of 

the case as also the fact that the appellant 

has undergone some period of 

incarceration." 
 

 47.  While agreeing with the above 

conclusion, Hon'ble T.S. Thakur, J., while 

supplementing the judgment, in 

paragraphs 85 and 86 of the judgment, as 

per report, concluded as follows:- 

 
 

  "85. In the totality of the above 

circumstances, there is no reason why 

the conviction of the appellant should 

be interfered with, simply because he is 

under the 2000 Act a juvenile entitled to 

the benefit of being referred to the 

Board for an order under Section 15 of 

the said Act. There is no gainsaying that 

even if the appellant had been less than 

sixteen years of age, on the date of the 

occurrence, he would have been 

referred for trial to the Juvenile Court 

in terms of Section 8 of the 1986 Act. 

The Juvenile Court would then hold a 

trial and record a conviction or 

acquittal depending upon the evidence 

adduced before it. In an ideal situation 

a case filed before an ordinary Criminal 

Court when referred to the Board or 

Juvenile Court may culminate in a 

conviction at the hands of the Board 

also. But law does not countenance a 

situation where a full-fledged trial and 

even an appeal ends in a conviction of 

the accused but the same is set aside 

without providing for a trial by the Board.  
 

  86. With the above 

observations, I agree with the Order 

proposed by brother Lokur, J." 
 

 48.  The aforesaid decision of the 

Apex Court was rendered at the time 

when the Juvenile Justice (Care and 

Protection of Children) Act, 2000 was in 

force. In the instant case, the claim of 

juvenility was raised after the Juvenile 

Justice (Care and Protection of Children) 

Act, 2015 had come into force with effect 

from 15.01.2016. 
 

 49.  The proviso to sub-section (2) of 

Section 9 of the Juvenile Justice (Care 

and Protection of Children) Act, 2015 (for 

short Act, 2015) enables raising of a claim 

before any court even after final disposal 

of the case and such a claim is to be 

determined in accordance with the 

provisions contained in the Act and the 

Rules made thereunder even if the person 

has ceased to be a child on or before the 

date of commencement of the Act. 
 

 50.  By order of this Court, an 

inquiry was held by the Juvenile Justice 

Board, Agra and the appellant has been 

found to be aged below 16 years and, 

therefore, is a child in conflict with law 

even as per the provisions of the Act, 

2015. Therefore, even if we deal with the 

appellant as per the provisions of the 

Act, 2015, the orders that could be 

passed regarding child found to be in 

conflict with law are those which have 

been provided in Section 18 of the 

Juvenile Justice (Care and Protection of 

Children) Act, 2015. Section 18 is 

extracted below:- 
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  "18. Orders regarding child 

found to be in conflict with law.- 1. 

Where a Board is satisfied on inquiry that 

a child irrespective of age has committed 

a petty offence, or a serious offence, or a 

child below the age of sixteen years has 

committed a heinous offence, then, 

notwithstanding anything contrary 

contained in any other law for the time 

being in force, and based on the nature of 

offence, specific need for supervision or 

intervention, circumstances as brought 

out in the social investigation report and 

past conduct of the child, the Board may, 

if it so thinks fit,-- 
 

  a. allow the child to go home 

after advice or admonition by following 

appropriate inquiry and counselling to 

such child and to his parents or the 

guardian;  
 

  b. direct the child to participate 

in group counselling and similar 

activities;  
 

  c. order the child to perform 

community service under the supervision 

of an organisation or institution, or a 

specified person, persons or group of 

persons identified by the Board; 
 

  d. order the child or parents or 

the guardian of the child to pay fine: 
 

  Provided that, in case the child 

is working, it may be ensured that the 

provisions of any labour law for the time 

being in force are not violated;  
 

  e. direct the child to be released 

on probation of good conduct and placed 

under the care of any parent, guardian or 

fit person, on such parent, guardian or fit 

person executing a bond, with or without 

surety, as the Board may require, for the 

good behaviour and child's well-being for 

any period not exceeding three years;  
 

  f. direct the child to be released 

on probation of good conduct and placed 

under the care and supervision of any fit 

facility for ensuring the good behaviour 

and child's well-being for any period not 

exceeding three years;  
 

  g. direct the child to be sent to a 

special home, for such period, not 

exceeding three years, as it thinks fit, for 

providing reformative services including 

education, skill development, counselling, 

behaviour modification therapy, and 

psychiatric support during the period of 

stay in the special home:  
 

  Provided that if the conduct and 

behaviour of the child has been such that, 

it would not be in the child's interest, or in 

the interest of other children housed in a 

special home, the Board may send such 

child to the place of safety.  
 

  2. If an order is passed under 

clauses (a) to (g) of sub-section (1), the 

Board may, in addition pass orders to-- 
 

  i. attend school; or 
 

  ii. attend a vocational training 

centre; or 
 

  iii. attend a therapeutic centre; 

or 
 

  iv. prohibit the child from 

visiting, frequenting or appearing at a 

specified place; or 
 

  v. undergo a de-addiction 

programme.
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  3. Where the Board after 

preliminary assessment under section 15 

pass an order that there is a need for trial 

of the said child as an adult, then the 

Board may order transfer of the trial of 

the case to the Children's Court having 

jurisdiction to try such offences." 
 

 51.  When we compare the 

provisions of Section 21 of Juvenile 

Justice Act, 1986 with the provisions of 

Section 18 of the Juvenile Justice (Care 

and Protection of Children) Act, 2015, we 

find that there exist similar provisions for 

orders that could be passed in respect of a 

juvenile in conflict with law including 

direction to pay fine. Hence, by applying 

the law laid down by the Apex Court in 

Jitendra Singh's case (Supra) and by 

keeping in mind the provisions of Section 

18(1) (d) of the Act, 2015, we are of the 

view that the appropriate punishment that 

ought to be awarded to the appellant, who 

was a juvenile on the date of the incident, 

would be 'fine'. We find that the court 

below while convicting the appellant has 

not awarded any fine. As to what quantum 

of fine is to be awarded can appropriately 

be determined by the Juvenile Justice 

Board after giving opportunity of hearing 

to the appellant in the light of the 

observations contained in the judgment of 

the Apex Court in Jitendra Singh's case 

(Supra). Accordingly, the appeal is 

partly allowed. The conviction of the 

appellant under Section 302 IPC is 

upheld. However, the punishment 

awarded to the appellant by the court 

below is set aside. The appellant who is 

on bail need not surrender. The sureties 

are discharged. The matter is remanded to 

the Juvenile Justice Board, Agra 

constituted under the Juvenile Justice 

(Care and Protection of Children) Act, 

2015 for determining the appropriate 

quantum of fine that should be levied on 

the appellant and the compensation that 

should be awarded to the family of the 

victim, as per the law. The appellant shall 

cooperate in the proceedings in that 

regard and shall put in appearance before 

the Juvenile Justice Board, Agra by or 

before 15th October, 2019. 
 

 52.  Let the record of the court below 

as well as the record of Juvenile Justice 

Board, Agra be sent back.  
-------- 
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A. Indian Penal Code, 1860 - Section 302 
read with Section 34 I.P.C- criminal 

appeal - section 313 Cr.P.C - injuries 
sustained by the deceased were very 
serious - so much of chaff has been 

mixed with the grain that it becomes 
almost impossible to sift the grain from 
the chaff. The benefit of which would 

have to be extended to the accused - 
prosecution has failed to establish the 
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guilt of the accused beyond the pale of 
doubt- The appellant's conviction is 

therefore unsustainable-appellant is 
entitled to the benefit of doubt.  
                                            (Para,32,41 & 43) 

 
Held:- Under the circumstances, the 
prosecution evidence has to be tested before 

its acceptance and conviction is to be recorded 
only when it is found reliable. Where doubts 
arise about the truthfulness of the prosecution 
evidence, the benefit of doubt would always 

go to the accused (Para-42) 
 
B. Code of criminal procedure 1973 - 

Section 157 - Procedure for 
investigation- no time-limit for a report 
under section 157 Cr.P.C could be 

specified as a rule - mere absence to 
mention crime number in inquest report 
or medical papers by itself is not 

significant to discard the FIR as ante-
timed or to disbelieve the prosecution 
case. (Para 31) 

 
Held:- It is equally well settled that each case 
would have to be tested on its own facts and 

circumstances derived from the evidence led. 
In cases where the substantive evidence led 
throws questions that are left unanswered or 
leaves out gaps in the prosecution story, such 

latches, as noticed in Meharaj Singh's case, 
may assume importance as to whether benefit 
of doubt is to be provided to the accused. 
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 1.  This appeal has been filed by 

Mahesh son of Dibbu Mehtar against the 

judgment and order dated 13.02.1991 

passed by the Ist Additional Sessions 

Judge, Aligarh in Sessions Trial No. 662 

of 1987 by which the appellant, along 

with Gajendra Singh @ Gajpal son of 

Girraj Singh Jat; and Jagdish son of Ram 

Swarupa Mehtar, has been convicted for 

offence punishable under Section 302 

read with Section 34 I.P.C. and awarded 

life imprisonment as well as fine of Rs. 

2,000/- and, in case of default in payment 

of fine, to undergo one year additional 

rigorous imprisonment. The other two 

convicted accused, namely, Jagdish and 

Gajendra Singh, had jointly filed a 

separate Criminal Appeal No. 232 of 

1991 which stood abated as they expired 

during the pendency of appeal. Thus, this 

judgment deals with the appeal filed by 

Mahesh only.  
 

 2.  Briefly put the prosecution case is 

as under. The deceased - Mahendra Singh 

was working as a Homeguard attached to 

Police Station (for short P.S.) Pisawa, 

Aligarh. Like every day, on 11.07.1987, 

at about 6.45 p.m., he, along with his 

father Todar Singh (informant-P.W.1) 

who had to sleep over night at the shop of 

his other son (Mehtab Singh) at Pisawa, 

was going on a bicycle to P.S. Pisawa to 

attend his duty. As they reached near 

Kumargarha Nala, four persons, namely, 

Jagdish son of Swarupa Mehtrar; Mahesh 

son of Dibbu Mehtar (appellant); 

Gajendra Singh @ Gajpal son of Girraj 

Jat; and an unknown person (later 

disclosed as Biri Singh), who were all 

hiding behind Patel bushes, came out and 

surrounded them. Gajendra shouted at 

Mahendra (the deceased) as to why he did 
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not allow the pigs of Jagdish and Mahesh 

to graze in his field. Upon which, the 

deceased - Mahendra responded by saying 

that they would have destroyed his maize 

crop. On hearing the reply, Gajendra 

exhorted the other accused persons to 

finish off Mahendra (deceased) 

whereafter all four accused took out their 

knives and after putting the deceased on 

ground started assaulting him with knives, 

as a result, the deceased received injury 

on his neck. Witnessing attack on his son, 

the informant (P.W.1) cried for help, upon 

which, villagers, namely, Gulzar (P.W.2); 

Girraj (not examined); Tara Singh (not 

examined); and Harveer Singh (not 

examined) arrived. On seeing them 

coming, and sensing that the deceased had 

died, the accused escaped. Thereafter, 

Mahendra was brought in an injured 

condition to P.S. Pisawa where the report 

(Ex. Ka 1) was scribed by Kishan Singh 

(not examined) on dictation of the 

informant (P.W.1). After signing the 

same, PW1 got the first information 

report (FIR) (Ex Ka 2) registered at P.S. 

Pisawa at 20:15 hours (8:15 p.m.) which 

was entered by Head Moharir Ramvir 

Singh (P.W.3) in the register on 11.7.1987 

as case crime no.32 of 1987 for offences 

punishable under sections 307/324 IPC. 

Thereafter, P.W.5 - Rajendra Singh 

Tomar, Investigation Officer (I.O.), 

proceeded to record the statement (Ex Ka 

10) of Mahendra Singh (the injured), 

under section 161 CrPC, at about 9.00 

p.m. However, as the condition of the 

injured was very serious he was taken to 

Pisawa hospital. There no doctor could be 

found. Hence, he was taken to J.N. 

Medical College Hospital, Aligarh and 

was admitted there at about 10.50 p.m. 

However, he succumbed to his injuries at 

the hospital at about 11.20 p.m. on 

11.07.1987 itself. As the said hospital was 

under P.S. Civil Lines, Aligarh, 

information of Mahendra Singh's death 

was given by the hospital to P.S. Civil 

Lines, Aligarh, which prepared the 

inquest report (Ex Ka 12). Thereafter, 

upon receipt of death report, on 

12.7.1987, the offences were altered and 

Sections 302 read with 34 IPC were 

added.  

 3.  The lodging of the FIR was 

proved by P.W. 1 and P.W.-3. Dr. Mohd. 

Arshad (P.W.4), who had examined the 

deceased - Mahendra at the hospital, 

proved the injury record (Ex Ka 5) and 

confidential memo (Ex Ka 6) to 

demonstrate that Mahendra (the deceased) 

was brought by his brother Mehtab (not 

examined) to the hospital at 10:50 p.m. on 

11.07.1987 as a case of cut-throat (stab 

injury neck), where he expired at 11:20 

p.m.  
 

 4.  The post mortem report (exhibit 

Ka-13) was proved by Dr. R.P. Gupta 

(P.W.6) of Malkhan Singh Hospital, 

Aligarh. The post mortem examination 

disclosed a solitary ante mortem injury as 

follows:-  
 

  "An incised wound measuring 4 

cm x 2 cm (in middle) muscle deep on left 

side neck, 5 cm above the medial end of 

left clavicle, oblique in direction. Spindle 

shaped in figure. Margins are well 

defined. On exposure, the wound runs 

towards right side downwards, cutting 

through and through trachea and 

oesophagus, reached right side in 

muscles. Great vessels of right side are 

also cut."  
 

 5.  The prosecution examined six 

witnesses. Only two were witnesses of 

fact, namely, P.W.1- informant -Todar 

Singh (father of the deceased) and P.W.2 
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- Gulzar. P.W.-3- Ramveer Singh was 

head moharir at the police station who 

made GD entry of the first information 

report; P.W.5 - Rajendra Singh Tomar 

conducted the investigation; P.W.4-Dr. 

Mohd Arshad is the doctor who examined 

the deceased when he was brought to the 

hospital in the night of 11.07.1987; and 

P.W.6 - Dr. R.P. Gupta is the doctor who 

conducted the post-mortem examination.  
 

 6.  P.W.4 in his testimony stated that 

the injured Mahendra Singh was brought 

to the hospital by his brother Mehtab 

Singh, where he died at 11:20 p.m. in the 

night of 11.07.1987 and information of 

his death was given to P.S. Civil Lines.  
 

 7.  P.W.6-Dr. R.P. Gupta proved the 

post-mortem report which disclosed that post 

mortem examination was conducted on 

12.7.1987 at about 3.30 p.m. and a solitary 

incised wound was found on the neck region. 

He stated that, according to his opinion, the 

deceased died due to excessive bleeding 

caused by the injury. He stated that it was 

possible that the deceased died on 

11.07.1987 at 11:20 p.m.; that the injury was 

caused by a knife; and that the injury might 

have been inflicted at about 6:45 p.m. on 

11.07.1987. On cross-examination, he stated 

that after receipt of such injury though it was 

possible that the injured might have been 

able to speak but the probability that he 

might not have been able to speak is higher. 

He also stated that if he could have managed 

to speak then such speech would not have 

lasted for more than 5-10 minutes after such 

injury. He stated that the possibility that the 

injury was caused between 8:30 and 9 p.m. 

of 11.07.1987 is there.  
 

 8.  P.W.1-Todar Singh, who is the 

informant, reiterated the story narrated in 

the first information report except that in 

his testimony he also named the fourth 

accused, who was left unnamed in the 

FIR, as Biri Singh. He stated that all four 

had assaulted the deceased with knives 

though the knife blow of Gajendra caused 

the injury. He stated that he had raised 

alarm, upon which, Gulzar, Tara, Harveer 

and Girraj arrived. Seeing them, the 

accused ran away. As his son was injured 

and bleeding, he tied a Tahmat (head-

cloth) on the neck of his son. Thereafter 

they arranged for a cot and carried the 

injured Mahendra to P.S. Pisawa where 

the FIR was written by Kishan Singh on 

dictation of informant and thereafter 

informant got it lodged after putting his 

signature. He disclosed that the deceased 

had been working as a homeguard and, on 

the fateful day, he was going to attend his 

duty at P.S. Pisawa. As regards the motive 

for the crime, he disclosed that 5-7 days 

before the incident, pigs of Jagdish and 

Mahesh had entered the field of the 

deceased and the deceased had scolded 

them therefore they had a grudge against 

the deceased. The fourth accused, namely, 

Biri Singh, was disclosed as brother-in-

law (Behnoi) of Mahesh. P.W.1 stated 

that he had taken his injured son 

Mahendra to M.S. Hospital and there he 

expired at about midnight. He stated that 

at the time of the incident, there was 

sunlight.  
 

 9.  In his cross-examination, he 

stated that before inflicting knife blows, 

the accused persons had exhorted each 

other and all four had caught hold the 

deceased and, after putting him down, had 

inflicted knife blows. He stated that while 

they were inflicting knife blows, 

Mahendra Singh was trying to get up and 

was twisting and moving sideways. He 

stated that he did not make any attempt to 

catch hold any of the accused persons 
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while they were inflicting knife blows 

because he was standing 2-3 paces away 

and the entire incident just lasted two 

minutes. He stated that only a single blow 

was received by the deceased although all 

four were trying to inflict blows. He 

stated that he is not in a position to 

disclose about the length of the knife. 

P.W.1 also stated that as soon as 

Mahendra received knife blow, he had 

raised alarm. Immediately, thereafter, he 

stated that he raised alarm the moment 

Mahendra was pinned down. He stated 

that Tara Singh and Harveer Singh had 

arrived before infliction of knife blow 

whereas rest arrived later. He stated that 

the field of Gulzar - P.W.2 is at a distance 

of 60-70 paces from the spot. He stated 

that the injured was taken on a cot. The 

cot was brought from Pisawa. He stated 

that Mahendra got unconscious on 

receiving knife blow but later regained 

consciousness and was conscious at the 

police station. He stated that in the FIR he 

had specifically disclosed about receipt of 

solitary knife blow by Mahendra but he 

does not know as to how it has been 

written that all four had inflicted knife 

injuries on the neck. He further stated that 

he had told the scribe to write that knife 

blow of Gajendra had caused the injury to 

his son but the scribe told him that it 

would result in death penalty. He also 

stated that the accused Gajendra is a Jat 

whereas the other accused are Bhangi. 
 

 10.  In his cross-examination, at the 

instance of Mahesh and Biri Singh, he 

stated that he had seen Biri Singh earlier 

but he was not aware of his name and 

relationship with Mahesh, though, later, 

after two days, he became aware of his 

name and relationship on being told by 

the investigation Officer. In his cross-

examination, he stated that the witnesses 

took 3-4 minutes to arrive after he had 

raised the alarm. Upon suggestion that 

Mahesh was falsely implicated because he 

had refused to lift night soil, he stated that 

Mahesh and his father never used to clean 

his toilets. He denied the suggestion that 

he had not seen the incident or that he had 

falsely implicated the accused only 

because they had stopped cleaning his 

toilets. He stated that after the incident, 

about 10 minutes were taken to arrange a 

cot as from the spot Pisawa was about a 

kilometer away. He also stated that 

Harveer, Tara had accompanied him to 

the Hospital. 
 

 11.  P.W.2 - Gulzar Singh stated that 

he arrived at the spot upon hearing shouts 

of Gajendra Singh. When he reached 

there, he found that Gajendra Singh; 

Jagdish; Mahesh; and Biri Singh were 

inflicting knife blows on Mahendra Singh 

(deceased). He stated that he was just 5-7 

paces away from the spot but he could not 

notice as to whose blow caused the injury 

to the deceased. He stated that at that time 

Tara, Harveer and Girraj Singh all had 

arrived and Todar Singh (informant) was 

shouting. He stated that upon seeing them, 

the accused escaped. In his cross-

examination, he stated that his field is 50-

60 yards away; that before his arrival, 

Todar Singh had arrived; that he, Harveer 

and Tara arrived simultaneously from 

different directions; that Girraj arrived 

later from the village. Harveer and Tara 

arrived on a Buggy (cart). He stated that 

when he had arrived there all four accused 

had put the deceased on the ground and 

were inflicting knife blows. He stated that 

he had seen all the accused inflicting 

knife blows but he is not sure as to who 

caused the injury. He stated that 

Mahendra was brought on a cot to P.S. 

Pisawa. The cot was called from Pisawa. 
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He stated that the distance between 

Pisawa and the place of occurrence is 

about four furlongs and that Pisawa is 

about six furlongs from his village. He 

stated that about 15-20 minutes were 

spent in arranging for the cot. He stated 

that he had been with the deceased till 10 

p.m. He denied the suggestion that he has 

falsely implicated the accused on account 

of party bandi.  
 

 12.  In his cross-examination, he stated 

that he knew Biri Singh from before as Biri 

Singh happens to be the Behnoi (brother in 

law) of Mahesh. However, his name was not 

known, which came to be known on the next 

day. He also stated that Todar Singh had 

dictated the first information report in his 

presence and he had informed Todar Singh at 

that time that Mahesh's brother in law is also 

one of the persons involved. In his cross-

examination, he admitted that Mahesh had 

been cleaning toilets though he claimed that 

he never used to clean his toilets. He denied 

the suggestion that Mahesh was implicated 

because he refused to lift his toilet's night soil.  
 

 13.  P.W.3- Ramveer Singh, Head 

Moharir (clerk), who made the GD entry 

of the FIR at P.S. Pisawa, though proved 

the lodging of the FIR but, during cross-

examination, upon suggestion that FIR 

was ante-timed and was lodged after 

death of Mahendra, after denying the said 

suggestion, admitted that on that day 

other than the concerned FIR only a non-

cognizable report was registered at 6:40 

am in the morning. He also stated that 

information / special report of the 

concerned FIR was sent on 13.7.1987 at 

about 8.00 am in the morning as in the 

night no vehicle was available.  
 

 14.  P.W.5- Rajendra Singh Tomar, 

who conducted the investigation, stated 

that he first recorded the statement of the 

injured Mahendra Singh; thereafter of the 

informant Todar Singh and of the scribe 

Ramveer Singh and, thereafter, he 

proceeded to the spot, collected samples 

of blood stained and plain earth and 

prepared site plan. On his return, on 

receipt of information regarding death of 

the injured, the case was converted into 

one under section 302 / 34 IPC on 

12.07.1987. He stated that inquest was 

carried out by P.S. Civil Lines. He stated 

that after completing the investigation the 

charge-sheet was filed under his 

signature.  
 

 15.  In his cross examination, he 

stated that along with informant and the 

injured several others had come to the 

police station. He stated that although the 

condition of the deceased was serious 

when he was brought to the police station 

but he could speak therefore, after lodging 

of the first information report, his 

statement was recorded and thereafter he 

was sent to the hospital. He stated that 

Mahendra was sent to Pisawa hospital but 

there the doctor was not available and 

therefore he was taken to Malkhan Singh 

Hospital. He stated that the informant had 

stayed back at the police station whereas 

the rest had gone to the hospital with the 

injured. He stated that the injured had a 

cloth tied around his neck of which 

possession was not taken by him. He 

stated that the informant had gone with 

him to the spot and had remained with 

him till about 6.30 am (next day 

morning). He stated that he had reached 

the spot at about 10.30 p.m. on the night 

of the incident. The site plan was prepared 

next day morning, at about 5:45 am. He 

stated that blood stained earth was found 

at that spot where, as per the site plan, 

knife blow is stated to have been inflicted, 
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and at no other place. He stated that the 

deceased Mahendra was Home Guard 

posted at P.S. Pisawa and his duty hours 

were from 6 pm to 4 am. He admitted that 

he had not noted the location of the fields 

of Gulzar and Girraj in the site plan. 
 

 16.  Upon recall, he stated that the 

statement of Mahendra (deceased) had 

been recorded by him. The statement was 

thereafter exhibited as Ex Ka 10.  
 

 17.  In his cross-examination, upon 

recall, he stated that he had recorded the 

statement of the injured at about 9 pm and 

that he took about 20 minutes to record 

the statement. He stated that he had not 

taken adequate precaution while recording 

statement and that he did not take the 

signature of the injured on his statement. 

He stated that when he recorded his 

statement no other person was present. He 

stated that the injured was in a fit 

condition to give his statement. He denied 

the suggestion that the injured was not in 

a position to give his statement and that 

the recorded statement is bogus. 
 

 18.  The accused were confronted 

with the prosecution evidence. They 

denied the prosecution case in their 

statement recorded under section 313 

CrPC and claimed that they have been 

falsely implicated. 
 

 19.  The trial court on the basis of the 

evidence produced by the prosecution 

convicted Jagdish; Mahesh (Appellant) 

and Gajendra Singh but acquitted Biri 

Singh by giving him benefit of doubt on 

the ground of non disclosure of his name 

or identity in the first information report 

even though his identity as Behnoi of 

Mahesh was known. The trial court also 

discarded the alleged dying declaration 

recorded by the Investigating Officer by 

observing that from the medical evidence 

it becomes clear that the deceased was not 

at all in a condition to get his statement 

recorded.  
 

 20.  We have heard Sri Sangam Lal 

Kesarwani and Sri Prem Chandra Yadav 

for the appellant; the learned A.G.A. for 

the State; and have perused the record.  
 

 21.  Sri Sangam Lal Kesarwani, 

learned counsel for the appellant, has 

submitted that according to the 

prosecution case all four accused were 

armed with knives and they had put down 

the deceased on the ground and had 

inflicted several knife blows and that the 

incident lasted for about two minutes but 

the post mortem report of the deceased 

reveals a solitary incised wound. This 

would suggest that the incident was not 

witnessed by the witnesses and the story 

was subsequently developed. 
 22.  He submitted that the presence 

of P.W.1 on the spot becomes doubtful 

for the following reasons: (a) his son was 

being assaulted in front of his eyes yet he 

makes no attempt to save him; (b) no 

bloodstained clothes of PW1 have been 

collected to demonstrate that he had been 

with the deceased at the time of the 

incident and had carried the deceased to 

the hospital; (c) that the medical papers 

suggests that the deceased was brought to 

the hospital by his brother - Mehtab Singh 

and not by PW1, whereas Mehtab Singh 

has not been examined as a witness. 

Moreover, it has not been disclosed as to 

how Mehtab Singh was with the deceased 

at the time of his medical examination.  
 

 23.  He submitted that FIR appears to 

be ante-timed for the following reasons: 

(a) no chitthi majroobi (letter for medical 
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examination of injured) was prepared and 

produced by the police and the medical 

papers also do not disclose that the 

injured was taken to the hospital with a 

letter from the police station concerned, 

which suggests that at the time when the 

deceased was taken to hospital, no report 

was in existence and registered at the 

police station and that after receipt of 

information about the death, first 

information report was lodged and the 

story was developed; (b) the inquest was 

conducted by a different police station; (c) 

the inquest papers do not disclose about 

prior registration of case, rather, it 

discloses that information was received 

from the hospital; and (d) that report 

under section 157 CrPC was given not on 

12.07.1987 but on 13.07.1987, that is, 

after the post mortem examination of the 

deceased.  
 

 24.  He also submitted that from the 

statement of P.W.1 it appears that Tara 

and Harveer, who were not examined as 

witness, had arrived earlier whereas the 

remaining witnesses arrived later, which 

suggests that Gulzar had not witnessed the 

incident and had arrived later upon getting 

information about the incident.  
 

 25.  It has been submitted that the 

nature of the incident suggests that some 

unknown assailant had inflicted injury 

upon the deceased and had escaped and 

the story was set up on the basis of 

suspicion and guess work.  
 

 26.  It has been submitted that neither 

the weapon of assault nor bloodstained 

clothes, if any, of the accused have been 

recovered. The prosecution has therefore 

not been able to establish its case beyond 

the pale of doubt. He further submitted 

that the very fact that the police had 

shown that a dying declaration was 

recorded when, in fact, the deceased was 

not at all in a condition to even speak, 

would go to show that there was an effort 

to falsely implicate persons to solve out 

the case as a Home Guard had been the 

victim.  
 

 27.  It was also argued that if the 

deceased, who was Home Guard deputed at 

P.S. Pisawa, been brought injured at the 

police station, it is but natural that a police 

constable would have accompanied him for 

medical examination/treatment. But, from 

medical papers, it appears, he was brought 

to the hospital by his brother who has not 

been produced as a witness. He thus 

submitted that the prosecution has left many 

questions unanswered, which leaves a lot of 

doubt about the truthfulness of the 

prosecution case, hence, the appellant is 

entitled to the benefit of doubt.  
 

 28. Per contra, learned A.G.A. has 

supported the judgment of the court below 

by submitting that the first information 

report was lodged promptly; the doctor in 

his cross-examination has admitted that 

the incident could have occurred on or 

about the time at which it is purported to 

have occurred; that the presence of eye-

witnesses cannot be doubted as they have 

appeared from adjoining fields; and that 

there is no cogent reason brought on 

record as to why the witnesses would be 

lying. It has also been submitted that there 

is no such serious conflict between ocular 

and medical evidence as very often blows 

may miss the body of the victim and, 

therefore, under the circumstances, 

merely because a solitary injury has been 

found, the involvement of four persons in 

the incident cannot be ruled out. 

Moreover, they have been convicted with 

the aid of section 34 IPC.  
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 29. We have given thoughtful 

consideration to the rival submissions and 

have perused the record carefully.  
 

 30.  Upon consideration of the rival 

submissions, one of the issues that falls 

for our consideration is whether the FIR 

was ante-timed. To find out whether the 

FIR has been ante-timed certain external 

checks are there. Some of these checks 

have been noticed by the apex court in 

Meharaj Singh (L/Nk.) v. State of U.P., 

(1994) 5 SCC 188, where, in paragraphs 

12 and 13 of the judgment, as reported, it 

was observed: 
 

  12. FIR in a criminal case and 

particularly in a murder case is a vital 

and valuable piece of evidence for the 

purpose of appreciating the evidence led 

at the trial. The object of insisting upon 

prompt lodging of the FIR is to obtain the 

earliest information regarding the 

circumstance in which the crime was 

committed, including the names of the 

actual culprits and the parts played by 

them, the weapons, if any, used, as also 

the names of the eyewitnesses, if any. 

Delay in lodging the FIR often results in 

embellishment, which is a creature of an 

afterthought. On account of delay, the 

FIR not only gets bereft of the advantage 

of spontaneity, danger also creeps in of 

the introduction of a coloured version or 

exaggerated story. With a view to 

determine whether the FIR was lodged at 

the time it is alleged to have been 

recorded, the courts generally look for 

certain external checks. One of the checks 

is the receipt of the copy of the FIR, 

called a special report in a murder case, 

by the local Magistrate. If this report is 

received by the Magistrate late it can give 

rise to an inference that the FIR was not 

lodged at the time it is alleged to have 

been recorded, unless, of course the 

prosecution can offer a satisfactory 

explanation for the delay in despatching 

or receipt of the copy of the FIR by the 

local Magistrate. Prosecution has led no 

evidence at all in this behalf. The second 

external check equally important is the 

sending of the copy of the FIR along with 

the dead body and its reference in the 

inquest report. Even though the inquest 

report, prepared under Section 174 

CrPC, is aimed at serving a statutory 

function, to lend credence to the 

prosecution case, the details of the FIR 

and the gist of statements recorded during 

inquest proceedings get reflected in the 

report. The absence of those details is 

indicative of the fact that the prosecution 

story was still in an embryo state and had 

not been given any shape and that the FIR 

came to be recorded later on after due 

deliberations and consultations and was 

then ante-timed to give it the colour of a 

promptly lodged FIR. In our opinion, on 

account of the infirmities as noticed 

above, the FIR has lost its value and 

authenticity and it appears to us that the 

same has been ante-timed and had not 

been recorded till the inquest proceedings 

were over at the spot by PW 8. 
 

  13. It appears that it was a blind 

murder and none of the eyewitnesses were 

actually present at the scene. The ante-

timing of the FIR was obviously made to 

introduce eyewitnesses to support the 

prosecution case.................." 
 

                                 (Emphasis Supplied)  
 

 31.  Though in several subsequent 

decisions the apex court has held that no 

time-limit for a report under section 157 

CrPC could be specified as a rule and that 

mere absence of mention of crime number 
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in inquest report or medical papers by 

itself is not significant to discard the FIR 

as ante-timed or to disbelieve the 

prosecution case, if otherwise the 

substantive evidence brings home the 

charge without reasonable doubt (vide 

Mahmood v. State of U.P., (2007) 14 

SCC 16; Jaishree Yadav v. State of UP, 

(2005) 9 SCC 788), but, it is equally well 

settled that each case would have to be 

tested on its own facts and circumstances 

derived from the evidence led. In cases 

where the substantive evidence led throws 

questions that are left unanswered or 

leaves out gaps in the prosecution story, 

such latches, as noticed in Meharaj 

Singh's case (supra), may assume 

importance as to whether benefit of doubt 

is to be provided to the accused.  
 

 32.  In the instant case, we find that 

the injuries sustained by the deceased 

were very serious inasmuch as his 

Trachea as well as Oesophagus, including 

the main vessels, were cut which, in 

ordinary course, would result in heavy 

bleeding and severe pain as well as shock. 

The doctor (P.W.6) who carried out the 

post mortem examination was of the view 

that with such an injury ordinarily the 

victim would not be in a position to speak 

and, if he could, that capacity would not 

last beyond 5 to 10 minutes from the time 

of infliction of the injury. The doctor 

(P.W.6) accepted the possibility that the 

injury sustained by the deceased might 

have been caused between 8.30 p.m. and 

9.00 p.m. of 11.7.1987, though he did not 

rule out the possibility of the injury being 

caused at the time stated by the 

prosecution. What assumes importance is 

that the nature of the injury suffered by 

the deceased was such that the normal 

course of human conduct, particularly, of 

father or close relative of the injured, 

would be to rush the injured to the 

hospital straight away for immediate 

medical attention rather than to take him 

to the police station and wait there for 

over an hour. The medical papers disclose 

that the injured was brought to the 

hospital by Mehtab Singh and not by the 

police, without any chitthi majroobi, 

which is suggestive of the possibility that 

the injured was rushed to the hospital 

straight away. This possibility gets 

credence from other circumstances 

noticed herein after. The deceased was a 

home guard posted at P.S. Pisawa. If he 

had been brought in an injured condition 

at that police station, the least that was 

expected is that a constable would have 

been deputed to accompany him to the 

hospital. As per medical papers/ evidence, 

deceased's brother, Mehtab Singh, 

brought him to the hospital. Though the 

I.O. (P.W.5) stated that a constable had 

gone to the Pisawa hospital and he 

returned because doctor could not be 

found there, but neither the name of that 

constable is disclosed nor Mehtab, whose 

name finds mention in medical papers, 

has been examined. Interestingly, the 

inquest proceeding was conducted at the 

hospital by the police of P.S. Civil Lines 

on information given by the hospital. Had 

there been information to the hospital that 

FIR has already been lodged at P.S. 

Pisawa there was a possibility of 

information being provided to that police 

station. Neither any one from police 

station Civil Lines nor any of the 

witnesses of inquest proceeding has been 

examined. Importantly, PW1 and PW2 

are not Panch witnesses.  
 

 33.  From the testimony of the doctor 

(P.W.6) the possibility of recording the 

statement of the injured by P.W.5 is ruled 

out, if the incident had occurred at 6.45 
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p.m. because the deceased could not have 

had sustained his speaking capacity beyond 5 

to 10 minutes post the incident so as to 

enable the I.O. (P.W.5) to record his 

statement at about 9.00 pm. and, that too, for 

about 20 minutes, as is the claim of P.W.5. 

This circumstance is suggestive of two 

possibilities. One that the incident did not 

occur at 6.45 p.m., as alleged, and the other 

is that the dying declaration is bogus. What 

was the reason to show that the statement of 

the injured was recorded. Perhaps, the 

answer of that can be found in the alleged 

statement of the injured (Ex. Ka 10), which 

has been discarded by the court below.  
 

 34.  On perusal of Ex Ka 10, the 

alleged statement of the injured made 

before his death, we find that it makes an 

effort to explain the absence of more than 

one injury on the injured as also to bring 

out the name of the fourth unnamed 

person, namely, Biri Singh. This clearly 

signifies that the I.O. had tried to fill in 

the gaps in the prosecution case, after 

getting information, by setting up the 

statement of the deceased. 
 

 35.  Further, we may observe that if 

the I.O. had recorded the statement of the 

deceased and had come to know about the 

identity of the fourth person there was no 

reason for him not to disclose this fact to 

the informant then and there at the police 

station itself on 11.07.1987. The 

informant (P.W.1), on the other hand, in 

his cross-examination, at the instance of 

Mahesh, stated that he came to know 

about the involvement of Biri Singh 

through the I.O. about 2 days later. This 

discrepancy not only throws doubt about 

recording of the dying declaration but is 

also suggestive of the probability that the 

I.O. filled up the police papers some time 

later to suit the prosecution case.  

 36. Another feature which is worthy 

of notice is that the I.O. (PW5) stated that 

the informant stayed with him till next 

day morning and in the night of 11.7.1987 

itself he went to the spot and took blood 

stained earth and plain earth samples. The 

fard (Ex-Ka-7) of that recovery discloses 

Chhido Nath and Vijendra Singh as 

witnesses of recovery. Both of them have 

not been examined. Interestingly, PW1 

states that from P.S. Pisawa he had 

brought the injured Mahendra to M.S. 

Hospital. If that was so, then how could 

he have stayed back at the police station 

as claimed by the I.O. so as to enable him 

to visit the spot and collect blood stained 

earth, etc in the night of 11.07.1987.  
 

 37.  When we see the prosecution 

evidence in its entirety and the aspects 

discussed above, ante-timing of the FIR 

or the incident cannot be ruled out. The 

statement of P.W.3 that prior to the 

registration of the concerned FIR only one 

non cognizable report had been entered in 

the morning of that day (11.07.1987) at 

the police station concerned shows that 

there was sufficient scope in the General 

Diary to make entries without the 

necessity of overwriting or interpolation.  
 

 38.  Now, we shall proceed to 

examine the reliability of the ocular 

evidence. P.W.1 is the father of the 

deceased. He claims himself to be an eye 

witness. He, in his FIR as well as 

statement in court, states that four accused 

surrounded the deceased, pinned him 

down, took out knives and inflicted him 

blows. As against multiple knife injuries a 

solitary incised wound has been found. 

Even assuming that few blows may have 

missed but when some one is pinned 

down and his entire body is available for 

attack it is quite unbelievable that all the 
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blows would miss. This discrepancy, 

PW1 sought to explain by stating that he 

tried to tell the scribe of the FIR that only 

the blow of Gajendra had caused the 

injury but the scribe retorted that it would 

result in death penalty. If P.W.1 had seen 

the incident and was convinced about 

what he saw why would he agree to dilute 

the case against Gajendra. Further, P.W.1 

stated that after infliction of injury the 

deceased stood up, ran few paces and then 

fell down unconscious and, thereafter, 

regained consciousness and was also able 

to speak. Interestingly, I.O. (PW 5) stated 

that he could find blood at only one spot. 

When we appreciate the statement of 

P.W.1 in the light of the statement of the 

doctor that the deceased could not have 

sustained his speech faculty for more than 

5 to 10 minutes after the injury, the 

statement of P.W.1 does not at all inspire 

confidence. Doubts as regards the 

presence of P.W.1 at the place of 

occurrence also surface from the medical 

papers which indicate that Mehtab Singh, 

son of P.W.1, who has not been 

examined, brought the deceased to the 

hospital. P.W.1 did not make any effort to 

save his son and has suffered no injury. 

Link evidence such as blood stained 

clothes of the informant to show that he 

has been with the deceased have not been 

collected and produced. No doubt, every 

person may react differently to a given 

situation and therefore absence of effort 

on the part of informant to save his son 

may not be a clinching circumstance to 

discredit him but when all the 

circumstances are put together, including 

attribution of role of inflicting knife blows 

on the deceased to four persons as against 

solitary injury found on his body, they 

throw a serious doubt about the presence 

of P.W.1 on the spot at the time of 

occurrence. Further, it may be noticed that 

though P.W.1 states that he had been to 

the hospital with his son (injured) but the 

Investigating Officer states that P.W.1 

had stayed at the police station. Under the 

circumstances, the statement of P.W.1 

does not inspire confidence to enable us 

to uphold conviction of the accused 

persons.  
 

 39.  The statement of P.W. 2 falls in 

the same category. More over, he appears 

to be a chance witness who came to the 

spot on hearing cries. He has neither 

accompanied the deceased to the hospital 

nor has been an inquest witness. He also 

states that all four accused pinned down 

the deceased and inflicted knife blows, 

which is in conflict with medical evidence 

as noticed above. That apart, from his 

testimony, it appears that he had informed 

the informant before lodging of the FIR 

that fourth accused was Behnoi of 

Mahesh but, interestingly, there is no such 

mention in the FIR, which is suggestive of 

the fact that he may not have been there 

with the informant till the time of lodging 

of the first information report. Thus, his 

testimony also does not inspire 

confidence to enable us to sustain the 

conviction.  
 

 40.  Apart from above, there is 

another unexplained gap in the 

prosecution story which is as to why 

Gajendra would espouse the cause of the 

other three co-accused more so when 

Gajendra was Jat by caste and the others 

were members of lower caste (Bhangi). 
 

 41.  When we test the prosecution 

case on all the aspects discussed above 

and keep in mind that four persons have 

been nominated with identical role of 

pinning down the deceased and inflicting 

blows on him with knives as against 
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solitary injury found on the deceased, we 

get the feeling that the prosecution case is 

not only embellished but also highly 

exaggerated. In this context, it would be 

useful to refer to the observations made 

by the apex court in Dinesh and Another 

V. State of Haryana (Criminal Appeal 

No. 1076 of 2000, decided on October 10, 

2001) reported in (2015) 17 SCC 804. In 

paragraph 17 of the judgment, as 

reported, it was observed: "If the 

prosecution has tried to implicate three 

persons-- the father and the two sons, 

while only one or two of them might have 

assaulted the injured Santra Devi and 

positive role is assigned to the three 

accused persons, which is not 

corroborated by medical evidence, the 

court is left guessing about the exact 

number of assailants and the manner in 

which they may have assaulted the 

injured. The present one is the case where 

a little grain has been mixed up with so 

much of chaff that it is almost not possible 

to separate the grain. Though a court of 

facts is obliged to make an effort at 

finding out the truth by separating it from 

the falsehood, but, on finding it not 

possible to do so, it is not permissible for 

the court to spin out altogether a new 

case, different from the one alleged by the 

prosecution, and to convict the accused." 

In the light of the decision noticed above, 

when we take a conspectus of the 

prosecution evidence it appears to us that 

so much of chaff has been mixed with the 

grain that it becomes almost impossible to 

sift the grain from the chaff. The benefit 

of which would have to be extended to the 

accused. We are therefore of the 

considered view that the prosecution has 

failed to establish the guilt of the accused 

beyond the pale of doubt. The appellant's 

conviction is therefore unsustainable. 
 

 42.  The contention of the learned 

AGA that the defense was not successful 

in establishing motive for false 

implication therefore the prosecution case 

was worthy of acceptance is unacceptable 

simply for the reason that the ultimate 

burden to prove the guilt beyond the pale 

of doubt is on the prosecution. The 

prosecution evidence is not to be accepted 

as gospel truth merely because no 

sufficient motive is shown for false 

implication. It may be observed that the 

apex court in Shankarlal Gyarasilal Dixit 

v. State of Maharashtra, (1981) 2 SCC 

35 (paragraph 35) had observed that 

"different motives operate on the minds of 

different persons in the making of 

unfounded accusations. Besides, human 

nature is too willing, when faced with 

brutal crimes, to spin stories out of strong 

suspicions." Under the circumstances, the 

prosecution evidence has to be tested 

before its acceptance and conviction is to 

be recorded only when it is found reliable. 

Where doubts arise about the truthfulness 

of the prosecution evidence, the benefit of 

doubt would always go to the accused.  
 

 43.  Thus, for all the reasons 

recorded above, the appellant is entitled to 

the benefit of doubt. The appeal is 

allowed. The judgment and order dated 

13.02.1991 passed by the Ist Additional 

Sessions Judge, Aligarh in Session Trial 

No. 662 of 1987 convicting and 

sentencing the appellant is hereby set 

aside. The appellant is acquitted of the 

charge. If the appellant is on bail, he need 

not surrender.  
 

 44.  Let a copy of the order as well 

lower court record be sent to the court 

concerned for compliance.  
---------- 
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Versus 

The State of U.P.             ...Opposite Party 
 

Counsel for the Appellants: 
Sri Rajendra Rai, Sri Shashi Bhushan Rai. 
 
Counsel for the Opposite Party: 
A.G.A., Sri Sharad Kumar Srivastava, Sri 

Rajesh Yadav, Sri S. N. Tripathi. 
 
A. Indian Penal Code, 1860 - criminal 

appeal - Sections 147 (punishment for 
rioting), Section 148 (rioting armed with 
deadly weapons), Section 149 (every 

member of unlawful assembly guilty of 
offence committed in prosecution of 
common object), Section304 (punishment 

for culpable homicide not amounting to 
murder),Section 326(voluntary causing 
grievous hurt by dangerous weapon or 
means),Section323(voluntarily causing 

grievous hurt), Section504 IPC (Intentional 
insult with intent to provoke breach of 
peace) - accused persons were examined 

under Section 313 Cr.P.C, 1973- 
Prosecution proved motive of the alleged 
incident. - the involvement of all the 

accused appellants in the alleged incident is 
established - injured witness has made 
clear and cogent statement - version is 

consistent with medical evidence- 
conviction. (Para 9, 27 & 28) 
 

B. Indian Evidence Act, 1872 - Natural 
witness may not be labelled as 
interested witness -Interested witnesses 

are those who want to derive some 

benefit out of the litigation/case- A 
witness is interested only if he derives 

benefit from the result of the case or as 
hostility to the accused. It is well settled 
that if a case is based on direct 

testimony of eye witnesses, proof of 
motive is not required. (Para 23 & 24) 
 

C. Indian Evidence Act, 1872 - Consistency 
of oral evidence with medical evidence - 
though the ocular testimony of a witness 
has greater evidentiary value vis-a-vis 

medical evidence, but when medical 
evidence makes the ocular testimony 
improbable, that becomes a relevant factor 

in the process of the evaluation of evidence.  
                                                     (Para 25) 
 

Held:- Whether the members of the unlawful 
assembly really had the common object to 
cause the murder of the deceased has to be 

decided in the facts and circumstances of each 
case, nature of weapons used by such 
members, the manner and sequence of attack 

made by those members on the deceased and 
the circumstances under which the occurrence 
took place. It is an inference to be deduced 

from the facts and circumstances of each case 
(Para 28) 
 
Criminal Appeal partly allowed (E-7)  
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(Delivered by Hon’ble Raj Beer Singh, J.) 
 

 1.  This appeal arises out of impugned 

judgment and order dated 02.11.2000 

passed by learned Additional District & 

Sessions Judge, Court No. 7, Azamgarh in 

Session Trial No. 203 of 1988 (State vs. 

Sankatha and Others), whereby accused-

appellant Dhruv Raj Rai has been convicted 

under Section 304 Indian Penal Code 

(hereinafter referred to as 'IPC') and 

sentenced to seven years rigorous 

imprisonment along with fine of Rs. 1,000/- 

and accused-appellants, namely Ramesh 

Rai, Radhey Shyam, Ghan Shyam alias 

Dhannu, Man Shyam alias Munnu, 

Rajeshwar Rai, Singhasan, Jagdish and 

Mahendra have been convicted under 

Section 304/149 IPC and sentenced to seven 

years rigorous imprisonment and fine of Rs. 

1,000/- each. All the appellants-accused 

were further convicted under Section 

326/149 IPC and sentenced to five years 

rigorous imprisonment with fine of Rs. 

500/- each. Accused-appellants Ramesh Rai 

and Radhey Shyam were further convicted 

under Section 147 IPC and sentenced to one 

year rigorous imprisonment. Accused-

appellants, namely, Ghan Shyam alias 

Dhannu, Man Shyam alias Mannu, 

Rajeshwar Rai, Singhasan, Jagdish, 

Mahendra and Dhruv Raj Rai were further 

convicted under Section 148 Cr.P.C. and 

sentenced to two years rigorous 

imprisonment. In default of payment of fine 

under Sections 304 and 326 IPC, accused-

appellants have to undergo six and three 

months additional imprisonment. The 

substantial sentences awarded to each of 

the accused persons were directed to run 

concurrently. 
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 2.  At the very outset it may be 

mentioned that co-accused Sankatha, 

Ghan Shyam and Surya Bali have died 

during trial, while accused-appellant no. 2 

Rajeshwar Rai and accused-appellant no. 

5 Ghan Shyam alias Dhannu have expired 

during pendency of this appeal and thus, 

appeal in respect of appellant no. 2 

Rajeshwar Rai and accused-appellant no. 

5 Ghan Shyam alias Dhannu stand abated. 
 

 3.  The prosecution version is that 

before the incident of the present case, 

on 09.01.1987 Ghan Shyam Rai and 

others have given beatings to 

complainant Rajender Rai (PW 1) and 

others and in that regard a case was 

lodged. The incident of the present case 

took place on 06.03.1989. It was alleged 

that on 06.03.1987 at around 11:30 AM 

when Bajrangi Rai was going to irrigate 

his field, the accused-appellants came 

there and hurling abuses, they asked him 

to stop irrigation. Hearing noise, one 

Phool Chand, Gorakh Rai, Harikesh Rai 

and some other persons also reached 

there but the accused-appellant no. 1 

Dhruv Raj Rai gave a spear (ballam) 

blow at Bajrangi while remaining 

accused persons started beating with 

lathis. When PW-2 Phool Chand, 

Rajendra Rai and Harikesh tried to 

intervene, they were also beaten by the 

accused persons. 
 

 4.  The complainant reported matter 

to police by submitting a written tehrir 

Ex. Ka-1 and on that basis, case was 

registered against all the accused persons 

under Sections 147, 148, 149, 326, 323, 

504 IPC on 06.03.1989 at about 12:45 PM 

vide FIR Ex. Ka-10. 
 

 5.  Injured Phool Chand was 

medically examined by PW-4 Dr. Abdul 

Moin vide MLC Ex. Ka-2 and following 

injuries were found on his person: 

 

  (i) 3.5 cm x 1 cm x muscle deep 

lacerated wound on the right side of 

forehead 1 cm above the right eyebrow. 

Clotted blood present. 
 

  (ii) 2.5 cm x 0.5 cm x muscle 

deep vertical lacerated wound on the 

forehead including inner part of right 

eyebrow. Clotted blood present. 
 

  (iii) 10 cm x 1 cm x scalp deep 

lacerated wound on the middle part of 

head 15 cm above the left ear. Clotted 

blood present. 
 

  (iv) 4.5 cm x 1.0 cm x through 

and through incised wound on the letf ear. 

Blood clotted present. Margins clear cut. 
 

  (v) 13.5 cm x 0.5 cm x muscle 

deep oblique incised wound on the left 

side of neck including the pinna of left 

ear. Margins clear cut blood present. 
 

  (vi) 2 cm x 0.5 x muscle deep 

incised wound on the left side of face 3 cm 

below the outer contusion of left eye. 

Blood present. 
 

  (vii) 4 cm linear abrasion on the inner 

part of right thigh 25 cm above the knee joint. 
 

  (viii) 19 cm linear abrasion on the 

back of left thigh 21 cm above the knee joint. 
 

  (ix) 22 cm x 14 cm contusion on 

the left forearm including elbow joint 

deformity just Adv. x-ray. 

 
  (x) 2 cm x 1.5 cm abrasion on 

the back of left elbow just. Clotted blood 

present. 
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  (xi) 3.5 cm x 0.5 cm x muscle 

deep irain severe incised wound on the 

outer and back of left upper arm 7 cm 

above the left elbow joint. 
 

  (xii) 10 cm linear abrasion on 

the left side of abdomen including lower 

part of chest. 
 

  (xiii) 15 cm x 2.5 cm contusion 

on the left side of outer part of chest 9 cm 

outer and below the left nipple. Colour 

reddish. 
 

  (xiv) 10 cm x 4 cm contusion on 

the dorsum of left hand. Adv. x-ray. Kept 

U.O. 
 

  On the same day, injured 

Harikesh Rai was also medically 

examined by PW-4 Dr. Abdul Moin vide 

MLC Ex. Ka-3 and following injuries 

were found on his person: 
 

  (i) 2 cm x 1.5 cm scalp deep 

triangular lacerated wound on the front of 

head 8 cm above the base of nose. 
 

  (ii) 8 cm x 1 cm abrasion on the 

right side of head 11 cm above the right 

ear. Blood present. 
 

  (iii) 17 cm x 2.5 cm oblique 

contusion on the right upper back 8 cm 

below the shoulder joint colour reddish. 
 

  (iv) 9 cm linear irain severe 

abrasion with 2 cm x 0.5 cm muscle deep 

incised wound on the midline of back 23 

cm below the 7th cervical spin. Blood 

present. 
  (v) 8 cm x 2 cm oblique 

contusion on the right upper back 15 cm 

below the right shoulder joint. Colour 

reddish. 

  (vi) 23 cm x 2.5 cm oblique 

contusion on the left side of chest and 

abdomen adjacent to left nipple. Colour 

reddish. 
 

  (vii) 2 cm x 0.5 cm x muscle 

deep incised wound on the left side of 

chest 7 cm inner and below the left nipple. 

Blood present. 
 

  (viii) 2 cm x 0.5 cm x muscle 

deep incised irain severe wound on the 

abdomen 3 cm below the umbilicus. Blood 

present. 
 

  (ix) 4 cm x 2.5 cm abrasion on 

the outer and back of left upper arm 6 cm 

above the elbow joint. Blood present. 
 

  (x) 15 cm x 2 cm contusion on 

the outer and back of left forearm 

including elbow joint colour reddish. 
 

  (xi) 13 cm x 11 cm contusion on 

the dorsum of left hand including wrist 

joint. Adv. X-ray. 
 

  (xii) 2 cm x 0.3 cm abrasion on 

the dorsum of right hand 4 cm below the 

wrist joint blood present. 
 

  Injured Rajendra Rai was 

medically examined by PW-4 Dr. Abdul 

Moin vide MLC Ex.Ka-4 and following 

injuries were found on his person:  
 

  (i) 3 cm x 0.5 cm x scalp deep 

irain severe incised wound on the front of 

head 7 cm above the base of nose. Blood 

present. Margins clean cut. 
  (ii) 4 cm x 0.5 cm x scalp deep 

vertical lacerated wound on the left side 

of head 10cm above the left ear. Blood 

present. 
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  (iii) 5 cm x 0.5 cm x upto bone 

deep lacerated wound on the middle part 

of head 2 cm above the injury no. II. 
 

  (iv) 3 cm x 0.5 cm x scalp deep 

lacerated wound on the right side of head 

11 cm above the right ear. 
 

  (v) 2 cm x 2.5 cm x scalp deep 

lacerated circular wound on the right side 

of head 2 cm below the injury no. IV. 
 

  (vi) 8 cm x 2.5 cm x 2 cm deep 

incised wound on the right shoulder 

region. Clotted blood present. Adv. x-ray 

kept U.O. 
 

  (vii) 7 cm x 2.5 cm abraded 

contusion on the outer part of right upper 

arm 14 cm below the injury no. VI. Blood 

present colour reddish. 
 

  (viii) 7 cm x 0.5 cm abrasion on 

the outer and lower part of right upper 

arm 4 cm above the elbow joint. Blood 

present. 
 

  (ix) 8 cm x 2 cm abraded 

contusion on the outer and back of right 

forearm 11 cm below the elbow joint. 

Blood present scalp not formed colour 

reddish. 
 

  (x) 8 cm x 5 cm contusion with 

0.5 cm x 0.2 cm x muscle deep lacerated 

wound on the dorsum of right hand 6 cm 

distal to wrist joint colour reddish. Blood 

present. 
 

  (xi) 5 cm x 1 cm x muscle deep 

incised wound on the ventral aspect of 

right palm including wrist joint margin 

clear cut blood present. 
 

  (xii) 3 cm x 0.5 cm x muscle 

deep incised wound on the right palm 

including base of ring finger margins 

clear cut. Blood present. 
 

  (xiii) 2.5 cm x 0.5 cm x muscle 

deep incised wound on the ventral aspect 

of right middle finger 1 cm x proximal to 

its tip. 
 

  (xiv) 4 cm x 0.5 cm x muscle 

deep incised wound on the ventral aspect 

of right ring finger 1.5 cm proximal to its 

tip. 
 

  (xv) 2 cm x 0.5 cm x muscle 

deep incised wound on the ventral aspect 

of right little finger 1 cm proximal to its 

tip. 
 

  (xvi) 0.5 cm x 0.3 cm x muscle 

deep lacerated wound on the outer part of 

right leg 18 cm below the knee joint. 

Blood present 
 

  (xvii) 5 cm x 0.5 cm x muscle 

deep incised wound on the front of right 

leg. 1.5 cm below the injury no. XVI. 
 

  (xviii) 2 multiple abrasion in the 

areas of 29 cm x 13 cm on the front and 

outer part of right leg 10 cm below the 

knee joint. 
 

  (xix) 12 cm x 2.5 cm contusion 

on the inner and front of left upper arm 

26 cm below the left shoulder joint. 
 

  (xx) 7 cm x 1 cm x muscle deep 

incised wound irain severe on the ventral 

aspect of left palm adjacent to writ joint. 
 

  (xxi) 12 cm x 2 cm x upto bone 

deep incised wound on the outer part of 
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left palm adjacent to injury no. XX. Adv. 

x-ray kept U.O. 
 

  (xxii) 6 cm x 1 cm x muscle deep 

incised wound on the ventral aspect of left 

thump upto its base. 
 

  (xxiii) 11 cm x 1 cm x skin deep 

incised wound on the left upper back 14 cm 

below the left shoulder joint blood present. 
 

  (xxiv) 14 cm x 2.5 cm oblique 

contusion on the left middle back 13 cm 

below the injury no. XXIII. Colour 

reddish. 
 

 6.  During treatment, injured 

Bajrangi Rai succumbed to injuries and 

thus, sec 304 IPC was added. Inquest 

proceedings on the dead body of Bajrangi 

Rai were conducted by S.I. Ambika 

Pandey and thereafter his dead body was 

sent for postmortem. 
 

 7.  PW-5 Dr. N.K. Jaiswal conducted 

post-mortem on the dead body of 

deceased vide post-mortem report Ex. Ka-

8 and following injuries were found on 

his person: 
 

 (i) penetrating wound 2.25 cm x 1 

cm x abdominal cavity deep left side 

abdomen oblique in direction 6 cm below 

and out from umbilicus 4 o'clock position. 
 

 (ii) 16 cm stitched wound (surgical) 

paramedian vescial rt side abdomen lower 

part 1 cm away from umbilicus one 

drainage tube present left side abdomen 

lower part. 
 

 According to autopsy surgeon, the 

cause of death of the deceased is due to 

shock and haemorrhage as a result of 

ante-mortem injury.  

 8.  After completion of investigation, 

all the accused-appellants were charge 

sheeted. Learned trial court framed charge 

against accused Dhruv Raj Rai under 

Section 304 IPC, 148, 304/149, 326/149 

IPC, while accused-appellants Ramesh Rai 

and Radhey Shyam were charged under 

section 147, 326/149 and 304/149 IPC and 

accused-appellants Ghan Shyam alias 

Dhannu, Man Shyam alias Mannu, 

Rajeshwar Rai, Singhasan, Jagdish and 

Mahendra were charged under Section 

148, 326/149 and 304/149 IPC. The 

accused persons pleaded not guilty and 

claimed trial. 
 

 9.  So as to hold the accused persons 

guilty, prosecution has examined seven 

witnesses. After prosecution evidence, 

accused persons were examined under 

Section 313 Cr.P.C, wherein they have 

denied the evidence and claimed false 

implication. However, no oral evidence 

was adduced in defence. In documentary 

evidence, accused persons have filed 

copies of certain documents viz Ex. Kha-

1 to kha-5 in their defence. 
 

 10.  After hearing and analyzing the 

evidence on record, learned Trial court 

convicted the accused-appellants under 

the aforesaid sections vide impugned 

judgment and order dated 02.11.2000 and 

sentenced them as mentioned in 

paragraph no. 1 of this judgment. 
 

 11.  Being aggrieved by the 

impugned judgment and order of trial 

court, the accused-appellants have 

preferred present criminal appeal. 
 

 12.  Heard Sri Rajendra Rai, learned 

counsel for the accused-appellants, Sri 

Sharad Kumar Srivastava, learned counsel 

for the complainant and Sri Nagendra 
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Kumar Srivastava, learned A.G.A. for the 

State-respondent. 
 

 13.  Learned counsel for the accused-

appellants has argued: 
 

  (i) that there is undue delay in 

lodging the FIR. As per prosecution 

version, the alleged incident took place on 

06.03.1987 at 11:30 AM but the FIR was 

lodged on 06.03.1987 at 12:45 hours, 

which shows that FIR was lodged after 

making consultation and the same makes 

prosecution case doubtful. 
 

  (ii) that PW-1 Rajender Rai, PW-2 

Phoolchand, PW-3 Surendra Kumar Rai are 

interested witnesses and thus, their testimony 

cannot be believed. Further, in his cross-

examination, PW 1 has not supported 

prosecution version regarding involvement 

of accused-appellants, which makes 

prosecution version doubtful. 
 

  (iii) that the appellants have 

been falsely implicated in this case on 

account of enmity. In that regard certain 

documents of previous litigation were 

also referred. It was argued that accused-

appellants have been falsely implicated on 

account of land dispute. 
 

  (iv) that medical evidence is not 

consistent with the ocular testimony of the 

witnesses and thus, the evidence of PW-1, 

PW-2 and PW-3 cannot be relied upon. 
 

  (v) that for the sake of 

argument, even if the prosecution version 

is taken as such, no offence under Section 

304/149, 326/149 IPC is made out. It was 

pointed out that the alleged incident has 

taken place in the year 1987 and thus, the 

period of about 32 years has already 

elapsed. 

  (vi) that there are serious 

contradictions and inconsistencies in the 

statements of the witnesses, which 

rendered their evidence unreliable. 
 

 14.  On the other hand, supporting 

the impugned judgement, it has been 

argued by State counsel that the 

conviction of the appellants is in 

accordance with law and there is no 

infirmity in the same. In the alleged 

incident several persons have sustained 

serious injuries and thus, the delay in 

lodging the FIR is quite natural as the first 

priority of injured persons would be to get 

medical treatment and not to rush to the 

police station for lodging FIR. In the 

alleged incident PW-2 Phoolchand and 

two more persons have sustained severe 

injuries and thus, their presence at the 

spot can not be doubted at the spot. The 

injured witness has made clear and cogent 

statement against the accused-appellants 

and no major contradiction or 

inconsistency could be pointed out. It was 

further submitted that testimony of a 

witness can not be disbelieved on the 

ground that he is related to deceased or is 

an interested witness. An injured witness 

would be the last person to spare the 

actual assailants and to falsely implicate 

any innocent person. It was further 

submitted that evidence of PW-1, PW-2 

and PW-3 has been amply corroborated 

by medical evidence and the nature of 

injuries sustained by injured persons as 

well as by deceased and the manner of 

assault and the weapon used, clearly 

brings out a case against the accused-

appellants under Section 304 and 326 of 

IPC besides Section 147/148 of IPC, 

under which they have been held guilty 

by the learned trial court. It was argued 

that conviction of all the accused-

appellants is based on evidence and there 
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is no error or illegality in the impugned 

judgment and order. 
 

 15.   I have considered the rival 

contentions of learned counsel for both 

the parties and perused record. 
 

 16.  In evidence, PW-1 Rajender Rai 

stated that before the incident, on 

09.01.1987 Dhruv Raj Rai, Mahender, 

Ramesh, Ghanshyam alias Dhannu and 

Singhasan have assaulted him and 

regarding that incident a case was 

registered at police station Phoolpur, 

district Azamgarh. The incident of present 

case took place on 06.03.1987 at 11:30 

AM. When Bajrangi Rai was going to 

irrigate his land by pumping set, accused 

Dhannu, Munnu, Rajeshwar having 

gandasa, accused Radhey Shyam, 

Sankatha, Ramesh having lathi, accused 

Singhashan, Ghan Shyam having sword, 

accused Dhruv Raj and Mahender having 

ballam and accused Jagdish having 

country made pistol, came there and 

making exhortation, accused Dhruv Raj 

assaulted Bajrangi by ballam and 

thereafter all the accused persons 

assaulted the injured as well as the 

deceased. 
 

 17.  PW-2 Phool Chand Rai stated 

that on the day of incident at about 11:15-

11:30 AM, he was present at his 

agricultural land. Near his land, deceased 

Bajrangi was irrigating his wheat crop. 

Accused Sankatha Rai, Dhruv Raj Rai, 

Ramesh Rai, Ghan Shyam Rai son of 

Surya Bali Rai, Jagdish Rai, Mahendra 

Rai, Rajendra Rai, Ghan Shyam alias 

Dhannu son of Rajeshwar Rai, Manshyam 

alias Munnu, Singhasan Rai, Radhey 

Shyam Rai came there. Accused 

Sankatha, Ramesh and Radhey Shyam 

were having lathi, accused Ghan Shyam, 

Man Shyam and Rajeshwar were having 

spear (ballam), accused Dhruv Raj and 

Mahendra were also having spear, 

accused Ghan Shyam, Man Shyam and 

Rajeshwar were having gadasi, accused 

Ghan Shyam son of Suryabali and 

Singhashan were having sword and 

Jagdish was having country made pistol. 

They asked Bajrangi to stop water of 

irrigation and when Bajrangi refused to do 

so, they hurled abuses and starting beating 

Bajrangi. Hearing noise, PW-2 Rajendra, 

Harikesh and one Rajendra reached there 

but they were also assaulted by the 

accused persons. Dhruv Raj has given a 

spear blow at Bajrangi. PW-2 Phool 

Chand further stated that in this incident, 

he as well as one Rajendra and Harikesh 

also sustained injuries. Bajrangi died of 

injuries sustained in the alleged incident 

as he has suffered a spear blow at his 

stomach. Bajrangi was taken to police 

station and thereafter to hospital. PW-2 

and other injured were also taken to 

hospital and were medically examined. 

Rajendra Rai has lodged report at police 

station and has taken deceased Bajrangi to 

hospital. PW 2 further stated that about 1-

1 ½ months prior to this incident, Ghan 

Shyam, Rajeshwar and Raju etc. have 

assaulted Rajendra and regarding that 

incident, Mahendra, Dhruv Raj, Ramesh, 

Singhasan and Ghan Shyam alias Dhannu 

have faced the trial and they were 

convicted in that case. In the alleged first 

incident, Bajrangi and his brother 

Surendra have helped Rajender and due to 

this reason, accused persons have 

developed an animosity towards Rajrangi 

and Surender. 
 

 18.  PW-3 Surendra Kumar Rai 

stated that on 08.01.1987 Ghan Shyam 

alias Dhannu, Singhasan, Mahendra, 

Dhruv Raj and Ramesh have assaulted 
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Rajender. He (PW-3) has taken Rajendra to 

Varanasi and provided treatment to him and in 

that incident, PW-3 was an witness. In that 

case, above stated accused persons were 

convicted. Due to this, accused persons have 

developed animosity towards him. The 

incident of this case took place on 06.03.1979 

at 11:30 AM. He (PW-3) and his brother 

Bajrangi were irrigating their land by 

pumping set and while his brother was at his 

land, hearing noise, PW-3 also reached there 

and saw that Sankatha Rai, Radhey Shyam 

and Ramesh were having lathi, Dhruv Raj Rai 

and Mahendra were having spear, Singhasan 

Rai and Ghan Shyam son of Suryabali were 

having sword, Jagdish was having country 

made pistol, Rajeshwar Rai, Ghan Shyam 

alias Dhannu, Ghan Shyam alias Munnu were 

having gadasi and they all were making 

exhortation to kill Bajrangi. Jagdish has fired a 

shot with country made pistol. Hearing noise, 

Harikesh Rai, Phool Chand Rai, Rajendra Rai 

also reached there. On the exhortation of 

Jagdish Rai, Dhruv Raj Rai gave a spear blow 

at Bajrangi, which hit at his stomach while 

rest of the accused persons assaulted Harikesh 

Rai, Phool Chand Rai and Rajendra. PW-3 

further stated that he was irrigating his land 

but accused persons wanted to irrigate their 

land and have asked them to stop water of 

irrigation. In this incident, Bajrangi, Harikesh 

Rai, Phool Chand and Rajendra have 

sustained injuries. Bajrangi has sustained 

serious injuries. Rajender Rai has lodged the 

FIR and Bajrangi was taken to the hospital. 

Harikesh, Phool Chand and Rajendra were 

also medically examined and were provided 

treatment. On 06.03.1987, Bajrangi Rai 

succumbed to injuries in district hospital. 
 

 19.  PW-4 Dr. Abdul Moin has 

medically examined injured Phool Chand 

Rai, Harikesh Rai, Rajendra Rai and has 

proved their MLC as Ex.Ka-2, Ex. Ka-3 

and Ex. Ka-4. 

 20.  PW-5 Dr. N.K. Jaiswal has 

conducted postmortem on the dead body 

of the deceased Bajrangi while PW-6 Dr. 

P.K. Sinha has medically examined 

deceased Bajrangi on 06.03.1987, while 

he was in injured condition. 
 

 21.  PW-7 S.I. Shakuntala Pandey 

has proved FIR Ex. Ka-10 and GD entry 

Ex.Ka-11 by way of secondary evidence. 

She has also proved other relevant 

documents of inquest Ex.Ka-13 to Ex.Ka-

16 including panchayatnama by way of 

secondary evidence. She has also proved 

site plan of the spot prepared by S.I. Vijay 

Singh as Ex.Ka-18 and chargesheet as 

Ex.Ka-19 by way of secondary evidence. 
 

 22.  So far as the question of delay in 

lodging FIR is concerned, it is well settled 

that if delay in lodging FIR has been 

explained from evidence on record, no 

adverse inference can be drawn against 

prosecution merely on the ground that the 

FIR was lodged with delay. There is no 

hard and fast rule that any length of delay 

in lodging FIR would automatically 

render the prosecution case doubtful. In 

"Ravinder Kumar & Anr. Vs. State of 

Punjab", (2001) 7SCC 690, Hon'ble 

Apex Court held that: 
 

  "The attack on prosecution 

cases on the ground of delay in lodging 

FIR has almost bogged down as a 

stereotyped redundancy in criminal cases. 

It is a recurring feature in most of the 

criminal cases that there would be some 

delay in furnishing the first information to 

the police. It has to be remembered that 

law has not fixed any time for lodging the 

FIR. Hence a delayed FIR is not illegal. 

Of course a prompt and immediate 

lodging of the FIR is the ideal as that 

would give the prosecution a twin 
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advantage. First is that it affords 

commencement of the investigation without 

any time lapse. Second is that it expels the 

opportunity for any possible concoction of a 

false version. Barring these two plus points 

for a promptly lodged FIR the demerits of 

the delayed FIR cannot operate as fatal to 

any prosecution case. It cannot be 

overlooked that even a promptly FIR is not 

an unreserved guarantee for the 

genuineness of the version incorporated 

therein. When there is criticism on the 

ground that FIR in a case was delayed the 

court has to look at the reason why there 

was such a delay. There can be a variety of 

genuine causes for FIR lodgment to get 

delayed. Rural people might be ignorant of 

the need for informing the police of a crime 

without any lapse of time. This kind of 

unconversantness is not too uncommon 

among urban people also. They might not 

immediately think of going to the police 

station. Another possibility is due to lack of 

adequate transport facilities for the 

informers to reach the police station. The 

third, which is a quite common bearing, is 

that the kith and kin of the deceased might 

take some appreciable time to regain a 

certain level of tranquility of mind or 

sedativeness of temper for moving to the 

police station for the purpose of furnishing 

the requisite information. Yet another cause 

is the persons who are supposed to give 

such information themselves could be so 

physically impaired that the police had to 

reach them on getting some nebulous 

information about the incident."  
 

  In Amar Singh Vs. Balwinder 

Singh & Ors. (2003) 2 SCC 518, the 

Hon'ble Apex Court held that :  
  
  "In our opinion, the period 

which elapsed in lodging the FIR of the 

incident has been fully explained from the 

evidence on record and no adverse 

inference can be drawn against the 

prosecution merely on the ground that the 

FIR was lodged at 9.20 p.m. on the next 

day. There is no hard and fast rule that 

any delay in lodging the FIR would 

automatically render the prosecution case 

doubtful. It necessarily depends upon 

facts and circumstances of each case 

whether there has been any such delay in 

lodging the FIR which may cast doubt 

about the veracity of the prosecution case 

and for this a host of circumstances like 

the condition of the first informant, the 

nature of injuries sustained, the number 

of victims, the efforts made to provide 

medical aid to them, the distance of the 

hospital and the police station etc. have to 

be taken into consideration. There is no 

mathematical formula by which an 

inference may be drawn either way 

merely on account of delay in lodging of 

the FIR."  
 

  In this connection it will also be 

useful to take note of the following 

observation made in Tara Singh V. State 

of Punjab AIR (1991) SC 63.  
 

  "The delay in giving the FIR by 

itself cannot be a ground to doubt the 

prosecution case. Knowing the Indian 

conditions as they are, one cannot expect 

these villagers to rush to the police 

station immediately after the occurrence. 

Human nature as it is, the kith and kin 

who have witnessed the occurrence 

cannot be expected to act mechanically 

with all the promptitude in giving the 

report to the police. At times being grief 

stricken because of the calamity it may 

not immediately occur to them that they 

should give a report. After all it is but 

natural in these circumstances for them to 

take some time to go to the police station 
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for giving the report. Of course, in cases 

arising out of acute factions there is a 

tendency to implicate persons belonging 

to the opposite faction falsely. In order to 

avert the danger of convicting such 

innocent persons the courts should be 

cautious to scrutinize the evidence of such 

interested witnesses with greater care and 

caution and separate grain from the chaff 

after subjecting the evidence to a closer 

scrutiny and in doing so the contents of 

the FIR also will have to be scrutinised 

carefully. However, unless there are 

indications of fabrication, the court 

cannot reject the prosecution version as 

given in the FIR and later substantiated 

by the evidence merely on the ground of 

delay. These are all matters for 

appreciation and much depends on the 

facts and circumstance of each case."  
 

  In Sahebrao & Anr. Vs. State 

of Maharashtra (2006) 9 SCC 794, 

Court has held:  
  "The settled principle of law of 

this Court is that delay in filing FIR by 

itself cannot be a ground to doubt the 

prosecution case and discard it. The delay 

in lodging the FIR would put the Court on 

its guard to search if any plausible 

explanation has been offered and if 

offered whether it is satisfactory."..  
 

  From the above discussed 

exposition of law, it is manifest that 

prosecution version can not be rejected 

solely on the ground of delay in lodging 

FIR. Court has to examine the explanation 

furnished by prosecution for explaining 

delay. There may be various 

circumstances particularly number of 

victims, atmosphere prevailing at the 

scene of incidence, the complainant may 

be scared and fearing the action against 

him in pursuance of the incident that has 

taken place. If prosecution explains the 

delay, Court should not reject prosecution 

story solely on this ground. Therefore, the 

entire incident as narrated by witnesses 

has to be construed and examined to 

decide whether there was an unreasonable 

and unexplained delay which goes to the 

root of the case of the prosecution and 

even if there is some unexplained delay, 

court has to take into consideration 

whether it can be termed as abnormal. 

Recently in Palani V State of 

Tamilnadu, Criminal Appeal No. 1100 

of 2009, decided on 27.11.2018, it was 

observed by the Hon'ble Supreme Court 

that in some cases delay in registration of 

FIR is inevitable. Even a long delay can 

be condoned if witness has no motive for 

falsely implicating the accused. In the 

instant case, the alleged incident took 

place on on 06.03.1987 at 11.30 AM and 

the FIR was registered on the same day at 

12.45 hours. In this case evidence shows 

that one person namely Bajrangi has 

sustained serious injuries and after the 

incident he was taken to hospital by the 

complainant. Three other injured have 

also sustained multiple injuries. The 

distance of police station from the spot 

was shown four miles. The FIR was 

registered within one hour 15 minutes of 

the incident. In view of all these facts, it 

can not be said that there is undue delay 

in lodging the FIR and thus, the 

contention of learned counsel for the 

appellant has no force.  
 

 23.  So far as the contention, that 

PW-1, PW-2 and PW-3 are interested 

witnesses, is concerned, it is well settled 

position that a natural witness may not be 

labelled as interested witness. Interested 

witnesses are those who want to derive 

some benefit out of the litigation/case. In 

case the circumstances reveal that a 
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witness was present on the scene of 

occurrence and had witnessed the crime, 

his deposition cannot be discarded merely 

on the ground of being closely related to 

the victim. Generally close relations of 

the victim are unlikely to falsely implicate 

anyone. Relationship is not sufficient to 

discredit a witness unless there is motive 

to give false evidence to spare the real 

culprit and falsely implicate an innocent 

person is alleged and proved. A witness is 

interested only if he derives benefit from 

the result of the case or as hostility to the 

accused. In case of State of Punjab Vs 

Hardam Singh, 2005, S.C.C. (Cr.) 834, 

it has been held by the Apex Court that 

ordinarily the mere relations of the 

deceased would not depose falsely against 

innocent persons so as to allow the real 

culprit to escape unpunished, rather the 

witness would always try to secure 

conviction of real culprit. In the case of 

Dilip Singh Vs State of Punjab, A.I.R. 

1983, S.C. 364, it was held by the 

Supreme Court that the grounds that the 

witnesses being the close relatives and 

consequently being the partition witness 

would not be relied upon has no 

substance. Similar view has been taken by 

the Supreme Court in Harbans Kaur V 

State of Haryana, 2005, S.C.C. (Crl.) 

1213; and in State of U.P. vs. Kishan 

Chandra and others, 2004 (7), S.C.C. 

629. The contention about branding the 

witnesses as 'interested witness' and 

credibility of close relationship of 

witnesses has been examined by Apex 

Court in number of cases. A close 

relative, who is a very natural witness in 

the circumstances of a case, cannot be 

regarded as an 'interested witness', as held 

by the Supreme Court in Dalbir Kaur v. 

State of Punjab, AIR 1977 SC 472. The 

mere fact that the witnesses were relations 

or interested would not by itself be 

sufficient to discard their evidence 

straight way unless it is proved that their 

evidence suffers from serious infirmities 

which raises considerable doubt in the 

mind of the court. Similar view was taken 

in case of State of Gujrat v. Naginbhai 

Dhulabhai Patel, AIR 1983 SC 839. 
 

  In the present case, it is correct 

that PW 3 Surender Kumar Rai is brother 

of deceased Bajrangi but it can not be a 

sole ground to doubt his testimony. PW 3 

has been subjected to cross-examination, 

but no such adverse effect could emerge, 

so as to make his presence at the scene of 

offence doubtful. Regarding PW-2 

Phoolchand it was submitted that there 

was litigation between him and some of 

the accused persons and thus, he is an 

enmical witness. In support of this 

contention some documents were also 

filed in defence. It may be seen that PW 2 

has made a clear and cogent statement 

regarding the alleged incident. His 

presence at the spot is established by the 

fact that he himself has sustained injuries 

in the incident. Medical examination 

report of PW 2 Phoolchand shows that he 

has sustained as many as 14 injuries, thus, 

his presence at the spot is established. He 

has been subjected to lengthy cross-

examination, but no such adverse effect 

could emerge, so as to affect his 

credibility. Version of PW-1 has been 

amply corroborated by PW-2 and PW-3. 

Thus, the contention of learned counsel 

for the accused-appellants has no force.  
 

 24.  So far as this contention is 

concerned that there was enmity between 

the parties on account of the land dispute 

and that the appellants have been falsely 

implicated on account of that enmity, it is 

well repeated legal saying that enmity is a 

double edged weapon and it cuts both 
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ways. On the one hand, it may be a reason 

for false implication while on the other 

hand, it may also provide a motive for 

commission of offence. In the instant 

case, one person (Bajrangi) has died and 

three persons sustained injuries in the 

alleged incident. PW-2 Phool Chand has 

sustained 14 injuries, Harikesh Rai has 

sustained 12 injuries and Rajendra Rai has 

sustained 24 injuries. In view of the 

injuries, it is apparent that deceased and 

injured persons were assaulted in a 

serious manner by using various types of 

weapons. The accused-appellants have 

not come up with any such case that if 

they were not involved in the incident, 

how deceased Bajrangi and injured 

persons have sustained alleged injuries. 

FIR of the alleged incident was lodged 

without any undue delay naming all the 

accused persons. In view of all attending 

facts and circumstances of the case and 

particularly keeping in view the nature of 

injuries sustained by deceased and injured 

persons, it cannot be imagined that the 

injured persons would falsely implicate 

the accused persons leaving their actual 

assailants. It is well settled that if a case is 

based on direct testimony of eye 

witnesses, proof of motive is not required. 

However, in the instant case it may also 

be seen that as per prosecution version 

before the incident in question, on 

08.01.1987 accused Ghan Shyam alias 

Dhannu, Singhasan, Mahendra, Dhruv 

Raj Rai and Ramesh have assaulted 

complainant of the present case namely 

Rajendra Rai and regarding that incident a 

case was registered against them, in 

which the above stated accused persons 

were convicted. PW-3 Surendra Kumar 

Rai was a prosecution witness in that 

case. Though the present case is based on 

direct testimony of eye witnesses but in 

view of the above-stated evidence, 

prosecution has been able to prove motive 

to commit the alleged incident. In view of 

the aforesaid, contention of learned 

counsel for the accused-appellants has no 

force. 
 

 25.  It was next argued that oral 

evidence is not consistent with medical 

evidence. It is trite law that oral evidence 

has to get primacy as medical evidence is 

basically opinionative. It is only when the 

medical evidence especially rules out the 

injury as claimed to have been inflicted as 

per the oral testimony, then only in a 

given case, the Court has to draw the 

adverse inference. It is well settled by a 

series of decisions of the Apex Court that 

while appreciating variance between 

medical evidence and ocular evidence, 

oral evidence of eyewitnesses has to get 

primacy as medical evidence is basically 

opinionative. But when the court finds 

inconsistency in the evidence given by the 

eyewitnesses which is totally inconsistent 

to that given by the medical experts, then 

evidence is appreciated in a different 

perspective by the courts. In Solanki 

Chimanbhai Ukabhai v. State of 

Gujarat, AIR 1983 SC 484, the Hon'ble 

Supreme Court observed as under: 
 

  "Ordinarily, the value of 

medical evidence is only corroborative. It 

proves that the injuries could have been 

caused in the manner alleged and nothing 

more. The use which the defence can 

make of the medical evidence is to prove 

that the injuries could not possibly have 

been caused in the manner alleged and 

thereby discredit the eye-witnesses. 

Unless, however the medical evidence in 

its turn goes so far that it completely rules 

out all possibilities whatsoever of injuries 

taking place in the manner alleged by 

eyewitnesses, the testimony of the eye-
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witnesses cannot be thrown out on the 

ground of alleged inconsistency between 

it and the medical evidence."  
 

  A similar view has been taken 

in Mani Ram & Ors. v. State of U.P., 

1994 Supp (2) SCC 289; Khambam 

Raja Reddy & Anr. v. Public 

Prosecutor, High Court of A.P., (2006) 

11 SCC 239; and State of U.P. v. 

Dinesh, (2009) 11 SCC 566. In State of 

U.P. v. Hari Chand, (2009) 13 SCC 542, 

the Hon'ble Apex Court re-iterated the 

aforementioned position of law and stated 

that in any event unless the oral evidence 

is totally irreconcilable with the medical 

evidence, it has primacy over the medical 

evidence.  
 

  From the above stated 

authorities, it is clear that though the 

ocular testimony of a witness has greater 

evidentiary value vis-a-vis medical 

evidence, but when medical evidence 

makes the ocular testimony improbable, 

that becomes a relevant factor in the 

process of the evaluation of evidence. 

Where the medical evidence goes so far 

that it completely rules out all possibility 

of the ocular evidence being true, the 

ocular evidence may be disbelieved. In 

the present case as per the prosecution 

version, deceased Bajrangi was attacked 

by accused Dhruraj with spear and the 

injury sustained by Bajragi were 

penetrating wound 2.25 cm x 1 cm x 

abdominal cavity deep on left side of 

abdomen and a 16 cm stitched wound at 

right side of abdomen. Similarly injured 

were attacked with clubs, sticks, 'gadasi, 

spear and sword. Considering the nature 

of injuries sustained by the deceased as 

well as by the injured persons, it is 

apparent that these injuries were possible 

by the alleged weapons. In view of these 

facts, it can not be said that oral evidence 

is not consistent with medical evidence. 

At any rate, it can not be said that the oral 

evidence is totally irreconcilable with the 

medical evidence. Further oral evidence 

has primacy over the medical evidence. 

The medical evidence does not make the 

ocular testimony improbable nor the 

alleged inconsistency is of such nature 

that it completely rules out all possibility 

of the ocular evidence being true. Thus, 

the contention of learned counsel for the 

accused-appellants has no force.  
 

 26.  Learned counsel for the accused-

appellants has pointed out certain 

contradiction and stated that in his cross-

examination, PW-1 has stated that after 

hearing noise when he was coming out 

from ''abadi'' area, Bajrangi has met him 

in injured condition and PW-1 took him 

to the police station and that neither 

Surendra nor any other persons was with 

him. PW-1 has also stated that in the 

earlier incident of 08.01.1987 Surendra 

Rai was a witness but he has not deposed 

from the side of complainant. It was 

further pointed out that in his cross-

examination PW-1 stated that the FIR was 

lodged on the version of injured Bajrangi 

Rai. From the cross-examination of PW-

1, it appears that in later part of his cross-

examination, he has back tracked from his 

earlier version and on certain important 

points he did not support the prosecution 

case. However, the alleged contradictions 

and inconsistencies emerged in his cross-

examination, are not supported by his 

statement recorded under Section 161 

Cr.P.C. In his examination in-chief, PW 1 

has made clear categorical statement 

against all the accused persons but in later 

part of his cross-examination, he made a 

volta facie on some substantial points. 

Considering the entire facts, it appears 
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that in his cross-examination, PW-1 has 

deliberately not supported the prosecution 

case and turned hostile and after some 

cross-examination, PW-1 was declared as 

hostile by the prosecution. However as his 

examination-in-chief is fully consistent 

with his earlier version and FIR and also 

corroborated by PW-2 and PW-3 and 

thus, the hostility of PW-1 in his cross-

examination would not affect the 

testimony of PW-2 and PW-3. Even the 

relevant part of examination of PW-1, 

which appears truthful and support 

prosecution may be taken in to 

consideration against the appellants-

accused. Thus, the argument of learned 

counsel for the accused-appellants has no 

force. 
 

  For the sake of arguments even 

if it is assumed that PW 1 Rajender Rai 

has not witnessed the incident, as claimed 

by him in later part of his cross-

examination, the testimony of injured 

witness PW 2 Phool Chand Rai is quite 

clear and cogent. In his statement, PW 2 

has stated vivid description of the 

incident. No major contradiction or 

inconsistency could be pointed out in his 

statement. His statement is consistent with 

medical evidence. Though in the FIR, no 

specific weapon was attributed to the 

accused persons except that of accused-

appellant Dhruv Raj Rai but it is well 

settled that FIR is not a encyclopaedia of 

case. Further, FIR was not lodged by PW-

2 Phool Chand Rai and as stated earlier, 

FIR was lodged by PW-1, who has 

admitted in his cross-examination that he 

has not witnessed the incident. It was 

pointed out that PW-2 has admitted in his 

cross-examination that there was enmity 

between him and accused persons, 

however, as discussed above, it can not be 

a factor to doubt his testimony, which 

otherwise is cogent and inspires 

confidence. The testimony of PW-2 has 

been corroborated by PW-3 Surendra 

Kumar Rai. The testimony of PW-3 was 

mainly assailed on the ground that PW-2 

has not spoken about his presence, 

however, it cannot be a reason to doubt 

the presence of PW-3 at the spot. The 

statement of PW-3 is clear and cogent and 

no important contradiction or infirmity 

could be shown in his statement. PW-2 

and PW-3 have been subjected to cross-

examination but no such important fact 

could emerge, which may create any dent 

on the prosecution version. As stated 

earlier, PW-2 is an injured witness. In 

Jarnail Singh Vs. State of Punjab 

(2009) 9SCC 719, the Supreme Court 

reiterated the special evidentiary status 

accorded to the testimony of an injured 

accused. It was held that the fact that 

witness sustained injuries at the time and 

place of occurrence, lends support to his 

testimony that he was present during the 

occurrence. In case, the injured witness is 

subjected to lengthy cross- examination 

and nothing can be elicited to discard his 

testimony, it should be relied upon. 

Similar view was expressed in the case of 

Krishan v State of Haryana, (2006) 12 

SCC 459. With respect to the evidence of 

victim, the Supreme Court in Criminal 

Appeal Nos. 513-514 of 2014 decided on 

09.01.2017 in case of Baleshwar Mahto 

& Anr. v. State of Bihar & Anr., has 

reiterated the law laid down in case of 

Abdul Sayeed v. State of Madhya 

Pradesh, (2010) 10 SCC 259, which 

reads as under :  
 

  "28. The question of the weight 

to be attached to the evidence of a witness 

that was himself injured in the course of 

the occurrence has been extensively 

discussed by this Court. Where a witness 
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to the occurrence has himself been injured 

in the incident, the testimony of such a 

witness is generally considered to be very 

reliable, as he is a witness that comes with 

a built-in guarantee of his presence at the 

scene of the crime and is unlikely to spare 

his actual assailant(s) in order to falsely 

implicate someone. 
 

  "Convincing evidence is required 

to discredit an injured witness." [Vide 

Ramlagan Singh v. State of Bihar [(1973) 3 

SCC 881:1973 SCC (Cri) 563:AIR 1972 

SC 2593], Malkhan Singh v. State of U.P. 

[(1975) 3 SCC 311 : 1974 SCC (Cri) 919 : 

AIR 1975 SC 12], Machhi Singh v. State of 

Punjab [(1983) 3 SCC 470 : 1983 SCC 

(Cri) 681], Appabhai v. State of Gujarat 

[1988 Supp SCC 241 : 1988 SCC (Cri) 559 

: AIR 1988 SC 696], Bonkya v. State of 

Maharashtra [(1995) 6 SCC 447 : 1995 

SCC (Cri) 1113], Bhag Singh [(1997) 7 

SCC 712 : 1997 SCC (Cri) 1163], Mohar v. 

State of U.P. [(2002) 7 SCC 606 : 2003 

SCC (Cri) 121] (SCC p. 606b-c), Dinesh 

Kumar v. State of Rajasthan [(2008) 8 SCC 

270 : (2008) 3 SCC (Cri) 472], Vishnu v. 

State of Rajasthan [(2009) 10 SCC 477 : 

(2010) 1 SCC (Cri) 302], Annareddy 

Sambasiva Reddy v. State of A.P. [(2009) 

12 SCC 546 : (2010) 1 SCC (Cri) 630] and 

Balraje v. State of Maharashtra [(2010) 6 

SCC 673 : (2010) 3 SCC (Cri) 211] 29. 

While deciding this issue, a similar view 

was taken in Jarnail Singh v. State of 

Punjab [(2009) 9 SCC 719 : (2010) 1 SCC 

(Cri) 107] , where this Court reiterated the 

special evidentiary status accorded to the 

testimony of an injured accused and relying 

on its earlier judgments held as under: (SCC 

pp. 726-27, paras 28-29)  
 

  "28. ......In Shivalingappa 

Kallayanappa v. State of Karnataka [1994 

Supp (3) SCC 235 : 1994 SCC (Cri) 

1694] this Court has held that the 

deposition of the injured witness should 

be relied upon unless there are strong 

grounds for rejection of his evidence on 

the basis of major contradictions and 

discrepancies, for the reason that his 

presence on the scene stands established 

in case it is proved that he suffered the 

injury during the said incident.  
 

  29. In State of U.P. v. Kishan 

Chand [(2004) 7 SCC 629 : 2004 SCC 

(Cri) 2021] a similar view has been 

reiterated observing that the testimony of 

a stamped witness has its own relevance 

and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony 

that he was present during the occurrence. 

In case the injured witness is subjected to 

lengthy cross-examination and nothing 

can be elicited to discard his testimony, it 

should be relied upon (vide Krishan v. 

State of Haryana [(2006) 12 SCC 459 : 

(2007) 2 SCC (Cri) 214] ). Thus, we are 

of the considered opinion that evidence of 

Darshan Singh (PW 4) has rightly been 

relied upon by the courts below." 
 

  30. The law on the point can be 

summarised to the effect that the 

testimony of the injured witness is 

accorded a special status in law. This is as 

a consequence of the fact that the injury to 

the witness is an inbuilt guarantee of his 

presence at the scene of the crime and 

because the witness will not want to let 

his actual assailant go unpunished merely 

to falsely implicate a third party for the 

commission of the offence. Thus, the 

deposition of the injured witness should 

be relied upon unless there are strong 

grounds for rejection of his evidence on 

the basis of major contradictions and 

discrepancies therein." 
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 27.  When the aforesaid principles 

are applied in the facts of this case, it 

would show that the injured witness PW-2 

Phool Chand has named all the accused-

appellants. As stated earlier, the testimony 

of the injured witness is accorded a 

special status in law and the deposition of 

the injured witness should be relied upon 

unless there are strong grounds for 

rejection of his evidence on the basis of 

major contradictions and discrepancies 

therein. In the instant case, injured 

witness PW 2 Phoolchand has made clear 

and cogent statement. He has been 

subjected to lengthy cross-examination, 

but nothing adverse could come out. His 

version is consistent with medical 

evidence. No such reasons could be 

shown as to why he would depose falsely 

against appellants-accused sparing his 

actual assailants. The prosecution has also 

proved motive of the alleged incident. 

Considering entire evidence on record, the 

involvement of all the accused appellants 

in the alleged incident is established. 
 

 28.  However, examining the entire 

evidence carefully, it appears that all the 

accused appellants are not liable for 

conviction under all the charges as held 

by learned trial court. So far death of 

deceased Bajrangi is concerned, 

appellant-accused Dhruraj has been 

convicted under section 304 IPC while 

rest of the appellants-accused have been 

convicted under section 304 IPC with the 

aid of section 149 IPC. The evidence 

shows that deceased Bajrangi Rai has 

sustained merely two injuries, which have 

been attributed to appellant-accused 

Dhruraj. Provisions of Section 149 of IPC 

provide that if an offence is committed by 

any member of an unlawful assembly in 

prosecution of the common object of that 

assembly, or such as the members of that 

assembly knew to be likely to be 

committed in prosecution of that object, 

every person who at the time of the 

committing of that offence, is a member 

of the same assembly is guilty of that 

offence. The first part of Section 149 IPC 

states about the commission of an offence 

in prosecution of the common object of 

the assembly whereas the second part 

takes within its fold knowledge of 

likelihood of the commission of that 

offence in prosecution of the common 

object. Scope of two parts of Section 149 

IPC has been explained in Rajendra 

Shantaram Todankar v. State of 

Maharashtra and Ors. [JT 2003 (2) SC 

95], the Apex Court has explained Section 

149 and held as under: 
 

  "14. Section 149 of the Indian 

Penal Code provides that if an offence is 

committed by any member of an unlawful 

assembly in prosecution of the common 

object of that assembly, or such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

that object, every person who at the time 

of the committing of that offence, is a 

member of the same assembly is guilty of 

that offence. The two clauses of Section 

149 vary in degree of certainty. The first 

clause contemplates the commission of an 

offence by any member of an unlawful 

assembly which can be held to have been 

committed in prosecution of the common 

object of the assembly. The second clause 

embraces within its fold the commission 

of an act which may not necessarily be the 

common object of the assembly, 

nevertheless, the members of the 

assembly had knowledge of likelihood of 

the commission of that offence in 

prosecution of the common object. The 

common object may be commission of 

one offence while there may be likelihood 
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of the commission of yet another offence, 

the knowledge whereof is capable of 

being safely attributable to the members 

of the unlawful assembly. In either case, 

every member of the assembly would be 

vicariously liable for the offence actually 

committed by any other member of the 

assembly. A mere possibility of the 

commission of the offence would not 

necessarily enable the court to draw an 

inference that the likelihood of 

commission of such offence was within 

the knowledge of every member of the 

unlawful assembly. It is difficult indeed, 

though not impossible, to collect direct 

evidence of such knowledge. An 

inference may be drawn from 

circumstances such as the background of 

the incident, the motive, the nature of the 

assembly, the nature of the arms carried 

by the members of the assembly, their 

common object and the behaviour of the 

members soon before, at or after the 

actual commission of the crime. Unless 

the applicability of Section 149 -- either 

clause -- is attracted and the court is 

convinced, on facts and in law, both, of 

liability capable of being fastened 

vicariously by reference to either clause 

of Section 149 IPC, merely because a 

criminal act was committed by a member 

of the assembly every other member 

thereof would not necessarily become 

liable for such criminal act. The inference 

as to likelihood of the commission of the 

given criminal act must be capable of 

being held to be within the knowledge of 

another member of the assembly who is 

sought to be held vicariously liable for the 

said criminal act......"  
 

  The same principles have been 

reiterated in State of Punjab v. Sanjiv 

Kumar alias Sanju and Ors. [JT 2007 

(9) SC 274].11. Creation of vicarious 

liability under Section 149 IPC is well 

elucidated in Allauddin Mian and 

Others, Sharif Mian and Anr. v. State 

of Bihar [JT 1989 (2) SC 171], this 

Court held: 
 

  "8. ........Therefore, in order to 

fasten vicarious responsibility on any 

member of an unlawful assembly the 

prosecution must prove that the act 

constituting an offence was done in 

prosecution of the common object of that 

assembly or the act done is such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

the common object of that assembly. 

Under this section, therefore, every 

member of an unlawful assembly renders 

himself liable for the criminal act or acts 

of any other member or members of that 

assembly provided the same is/are done in 

prosecution of the common object or 

is/are such as every member of that 

assembly knew to be likely to be 

committed. This section creates a specific 

offence and makes every member of the 

unlawful assembly liable for the offence 

or offences committed in the course of the 

occurrence provided the same was/were 

committed in prosecution of the common 

object or was/were such as the members 

of that assembly knew to be likely to be 

committed. Since this section imposes a 

constructive penal liability, it must be 

strictly construed as it seeks to punish 

members of an unlawful assembly for the 

offence or offences committed by their 

associate or associates in carrying out the 

common object of the assembly......" 

[underlining added].  
 

  The same principles were 

reiterated in paras (26) and (27) in Daya 

Kishan v. State of Haryana [JT 2010 (4) 

SC 325] and also in Kuldip Yadav and 
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Ors. v. State of Bihar [JT 2011 (4) SC 

436]. Whether the members of the 

unlawful assembly really had the common 

object to cause the murder of the deceased 

has to be decided in the facts and 

circumstances of each case, nature of 

weapons used by such members, the 

manner and sequence of attack made by 

those members on the deceased and the 

circumstances under which the occurrence 

took place. It is an inference to be 

deduced from the facts and circumstances 

of each case (vide Lalji and Ors. v. State 

of U.P. [JT 1989 (1) SC 109]; Ranbir 

Yadav v. State of Bihar [JT 1995 (3) SC 

228]; Rachamreddy Chenna Reddy and 

Ors. v. State of A.P. [JT 1999 (1) SC 

412]).  
 

  In prosecution of ''common 

object' means ''in order to attain the 

common object'. Effect of section 149 

may be different on different members of 

the same assembly. Common object is 

determined keeping in view nature of the 

assembly, arms carried by members and 

behaviour of members at or near the scene 

of incident. It is not necessary in all cases 

that the same must be translated into 

action or be successful. It is well settled 

that the expression ''in prosecution of 

common object'' has to be strictly 

construed as equivalent to ''in order to 

attain the common object.' The word 

''knew' used in the second part of section 

149 IPC implies something more than 

possibility and it cannot bear the sense of 

might have known'. When an offence is 

committed in prosecution of the common 

object, it would generally be an offence 

which the members of the unlawful 

assembly knew to be likely to be 

committed in prosecution of the common 

object. Members of an unlawful assembly 

may have community of object upto a 

certain point. The ''common object' of an 

assembly is to be ascertained from the 

acts and language of the members 

composing it, and from a consideration of 

all the surrounding circumstances.  
 

 29.  Coming to the facts of present 

case, it may be seen that as per injury 

report Ex. Ka-9, deceased Bajrangi Rai 

has sustained one lacerated wound of 2 

cm x 1.5 cm x 0.5 cm at left side of his 

stomach and another injury was swelling 

in the area of 4 cm x 3 cm at left arm. As 

per post-mortem report of deceased 

Bajrangi Rai, he has sustained one 

penetrating wound 2.25 cm x 1 cm x 

abdominal cavity deep left side of 

abdomen and one stitched wound of 16 

cm size at right side of stomach. 

According to prosecution, accused 

appellant Dhruv Raj Rai has attacked 

Bajrangi with spear and other accused 

persons have attacked with gandasi and 

sticks, however, in view of post-mortem 

report of the deceased, it is apparent that 

deceased has sustained merely two 

injuries and the fatal injury i.e. penetrated 

wound, is quite probable by spear. The 

post-mortem report of deceased does not 

indicate that he was assaulted by all the 

accused persons, who were eleven in 

numbers. PW-2 and PW-3 have also not 

attributed any specific role to the accused 

persons except that of Dhruv Raj Rai, in 

causing injuries to deceased Bajrangi. 

These witnesses have stated deceased was 

given spear blow by Dhruv Raj Rai and 

thereafter rest of the accused persons 

assaulted injured persons. All these facts 

indicate that unlawful assembly of 

accused persons might not have common 

object to cause death or culpable 

homicide of deceased. It was the 

individual act of accused appellant Dhruv 

Raj Rai, which is responsible for causing 
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fatal injury to the deceased. Here it would 

be pertinent to mention that even learned 

trial court has charged accused-appellant 

Dhruv Raj Rai under Section 304 IPC 

simpliciter while rest of the accused 

persons were charged under Section 

304/149 IPC. In the facts and 

circumstances of the case, this court is of 

the view that so far the death of deceased 

Bajrangi is concerned, the prosecution has 

not proved the existence of the common 

object of causing death of deceased 

amongst the accused persons and that all 

of them acted in furtherance of the 

common object to invoke the first part of 

Section 149 IPC and thus, it would not be 

safe to convict the accused persons under 

Section 304 IPC with the aid of Section 

149 IPC. Thus, conviction of accused 

appellants Ramesh Rai, Radhey Shyam, 

Man Shyam alias Mannu, Singhasan, 

Jagdish and Mahendra under Section 

304/149 IPC is not sustainable. However, 

so far as accused appellant Dhruv Raj Rai 

is concerned, his conviction under Section 

304 IPC is based on evidence and thus, 

liable to be upheld. So far as the 

conviction of all the accused-appellants 

under Section 326/149 IPC is concerned, 

it may be seen that learned trial court has 

found that accused-appellant Radhey 

Shyam, Sankatha and Ramesh were 

having lathi, while rest of the accused 

persons were armed with gandasi, spear, 

sword and country made pistol. Perusal of 

medical evidence shows that injured 

Phool Chand Rai has sustained 14 

injuries, which included lacerated, 

incised, abrasion and contusion wounds 

and as per x-ray report Ex.Ka-6, he has 

suffered fracture in radius ulna bone and 

parietal bone. Injured Harikesh Rai has 

sustained 12 injuries and as per ex-ray 

report Ex.Ka-5, he has suffered fracture in 

radius bone. Out of the injuries sustained 

by injured Harikesh Rai, there were three 

incised wounds and other were 

contusions. Injured Rajendra Rai has 

sustained as many as 24 injuries, which 

included incised, lacerated and contusion 

wounds etc. As per x-ray report Ex.Ka-7, 

injured Rajendra Rai has sustained 

fracture in spine and scapula. In view of 

the evidence on record conviction of all 

the appellants-accused 326/149 IPC is 

based on evidence. The conviction of 

appellant-accused Ramesh Rai and 

Radheysyam u/s 147 IPC and of 

appellant-accused Manshyam @ Mannu, 

Singhasan, Jagdish, Mahender and 

Dhruraj u/s 148 IPC is also based on 

evidence. 
 

 30.  In view of aforesaid, conviction 

of accused appellant Dhruv Raj Rai under 

Section 148, 304, 326/149 IPC is upheld. 

Similarly conviction of accused appellants 

Man Shyam alias Mannu, Singhasan, 

Jagdish, Mahendra, Ramesh Rai and 

Radhey Shyam under Section 326/149 

IPC is upheld, however, their conviction 

and sentence under Section 304/149 IPC 

is set aside. Conviction of appellant 

Ramesh Rai and Radhey Shyam under 

Section 147 IPC and of appellants-

accused Man Shyam alias Mannu, 

Singhasan, Jagdish and Mahendra under 

Section 148 IPC is also based on evidence 

and has to be upheld. 
 

 31.  So far as the question of 

sentence is concerned, it may be observed 

that alleged incident took place on 

06.03.1987 and since then the period of 

32 years has elapsed. Accused Sankatha, 

Ghan Shyam and Surya Bali have died 

during trial, while accused-appellant no. 2 

Rajeshwar Rai and accused-appellant no. 

5 Ghan Shyam alias Dhannu have expired 

during pendency of this appeal. No doubt, 
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a period of more than three decades has 

passed since the incident, however, it can 

not be ignored that in the alleged incident 

one person has lost his life and he was 

attacked with spear at his stomach and 

that three injured persons have sustained 

multiple injuries. Out of injured persons, 

injured Rajendra Rai has sustained as 

many as 24 injuries. So far as accused 

appellant Dhruv Raj Rai is concerned, 

considering the evidence and his specific 

act of attacking deceased with spear, his 

sentence of seven years along with fine of 

Rs. 1,000/- under Section 304 IPC is 

justified and the same is upheld 

accordingly. 
 

  So far as other appellants are 

concerned, they have not caused any 

injury to the deceased Bajrangi. Among 

the injured persons, injured Phoolchand 

has sustained fracture in lower V3 and in 

V3 shaft radius and injured Rajender Rai 

sustained in spine of scapula at lateral end 

of right scapula. Except these, all other 

injuries sustained by injured persons were 

simple in nature. Five co-accused persons 

have already died. At the time of 

recording statements under section 313 

CrPC in the year 2000, accused-appellant 

Jagdish Rai was aged 55 years and 

Radheyshyam was aged 46 years. Other 

accused were in late thirties or early 

forties. It was submitted that appellants 

Ghanshyam Rai and Manshyam have 

remained in jail for about three months, 

while rest of the appellants remained in 

jail for about one month. Considering all 

relevant facts at this stage it would not be 

appropriate to send them to jail. This 

court is of the view that ends of justice 

would met if appellants-accused Ramesh 

Rai, Radhey Shyam, Man Shyam alias 

Mannu, Singhasan, Jagdish and Mahendra 

are sentenced to the period alraedy 

undergone by them along with some 

substantial amount of fine.  
 

 32.  Resultantly conviction of 

appellants-accused Ramesh Rai, Radhey 

Shyam, Man Shyam alias Mannu, 

Singhasan, Jagdish and Mahendra u/s 

326/149 IPC is upheld but the sentence 

awarded by the trial court is set aside and 

they are sentenced to the period alraedy 

undergone by them along with fine of Rs 

25,000/ each under section 326/149 IPC. 

In default of payment of fine, they shall 

undergo one year imprisonment. 

Conviction of Appellant-accused Ramesh 

Rai and Radhey Shyam u/s 147 IPC is 

affirmed but sentence is modified and 

they are sentenced to the period already 

undergone with fine of Rs 2000/ each 

under Section 147 IPC. In default of 

payment of fine, they shall undergo two 

months imprisonment. Conviction of 

Appellants-accused Man Shyam alias 

Mannu, Singhasan, Jagdish and Mahendra 

u/s 148 IPC is affirmed but sentence is 

modified and they are sentenced to the 

period already undergone along with fine 

of 3000/ each under Section 148 IPC. In 

default of payment of fine, they shall 

undergo three months imprisonment. 

Conviction and sentence of appellants 

Man Shyam alias Mannu, Singhasan, 

Jagdish, Mahendra, Ramesh Rai and 

Radhey Shyam u/s 304/149 IPC is set 

aside. Appellants are on bail. Appellant 

Dhruv Raj Rai be taken into custody to 

serve out the sentence in accordance with 

law. Remaining appellants Ramesh Rai, 

Radhey Shyam, Man Shyam alias Mannu, 

Singhasan, Jagdish and Mahendra are 

granted three months time to deposit the 

fine. In case the fine is not deposited 

within the prescribed period, the trial 

court shall proceed in accordance with 

law.
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 33.  It is directed that out of the total 

fine realized, Rs 50,000/ shall be paid to 

the legal heirs of deceased Bajrangi and 

Rs 20,000/ each shall be paid to each of 

the three injured of the incident. 
 

 34.  The appeal is partly allowed in 

above terms.  
---------- 
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 1.  Heard learned counsel for the 

appellants, learned A.G.A. for the State 

and perused the material on record. 
 

 2.  This appeal has been filed by the 

appellants against the judgement and 

order dated 21.06.2005 passed in Sessions 

Trial No.193 of 2001 (State v/s Jagdish 

and others) under Section 307/34, 302/34 

I.P.C. and Sessions Trial No.194 of 2000, 

under Section 25 and 4/25 Arms Act, 
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Police Station Sureer, District Mathura 

whereby the learned Additional Sessions 

Judge-IV, Mathura has acquitted the 

appellants Jagdish, Rajendra Singh and 

Vijay Kumar under Section 307/34 I.P.C., 

u/s 4/25 and 25 Arms Act and has 

convicted them under Section 302/34 

I.P.C. and sentenced them to 

imprisonment for life with fine of 

Rs.10,000/- and in default of payment of 

fine further to undergo imprisonment for 

one year. 
 

 3.  Briefly stated the facts of the case 

are that on 21.12.2000 at about 4:30 p.m., 

Mukesh, the informant, Rohitash Kumar 

(deceased), his wife Mamta, sister of the 

first informant, niece Kavita, Sanjay son of 

Sumer Singh, Naresh son of Shri Indrapal 

Singh, Rajkumar son of Sri Kishori Lal and 

others were sitting on a chabutra (elevated 

floor) outside the house of Rohitash and 

talking among themselves when the three 

accused, namely, Jagdish, Rajendra and 

Vijay Kumar came there armed with 

weapon in their hand and stating that they 

would teach him a lesson with regard to 

Pradhan elections all the three accused 

persons fired at Rohitash with intention to 

kill. Rohitash after receiving fire arm injury 

in order to save himself entered into the 

house of Sumer Singh running through 

Gully, assailants also entered into the house 

of Sumer Singh firing behind him and they 

killed him there. When they reached the 

house of Sumer Singh, they found Rohitash 

lying dead and the assailants, the appellants 

herein, fled away firing at them with 

intention to kill them. 
 

 4.  Informant Mukesh Kumar got 

scribed the report Ext.Ka-1 by Satya Deo 

(P.W.5) and handed it over to the police 

station Sureer, District Mathura, on the 

basis of the written report (Ext.Ka-1), 

chik F.I.R. Ext.Ka-19, Case Crime 

No.149/2000, under Sections 302, 307/34 

I.P.C. was registered on 22.12.2000 at 

19:00 P.M. Investigation of the case was 

entrusted to S.H.O. Sri Shiv Kumar 

Singh. On the instruction of the 

Investigating Officer Shiv Kumar Singh, 

P.W.8 S.I. S.N. Singh prepared inquest 

report (Ext.Ka-5) of the deceased 

Rohitash Kumar. He also prepared 

relevant documents for post-mortem and 

dispatched the dead body for post-mortem 

along with Constable Shiv Kumar and 

Jayanti Prasad. 
 

 5.  Dr. V.S. Agnihotri (P.W.7) 

conducted autopsy on the dead body of 

the deceased Rohitash on 23.12.2000 at 

3:20 P.M. and prepared report (Ext.Ka-4), 

according to which following injuries 

were found on the person of the deceased: 
 

  1. Incised wound 1 c.m. X .3 

c.m. X .4 c.m. left side middle of neck. 
 

  2. Incised wound 1.5 c.m. X .3 

c.m. X .3 c.m. right side of the neck on the 

lower part. 
 

  3. Incised wound 1.5 c.m. X .3 

c.m. X .3 c.m. on the upper part of the 

right shoulder. 
 

  4. Incised wound 3 c.m. X 1 c.m. 

X cavity deep on the right side of intestine 

mid wall 3 c.m. below the sub- costa 

margin. 
 

  5. Incised wound 2 c.m. X .8 

c.m. muscle deep towards right of the 

chest above the 10th and 11th rib. 
 

  6. Incised wound 2.5 c.m. X 1 

c.m. muscle deep in front of chest above 

the 8th and 9th rib. 
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  7. Incised wound 2.5 c.m. X 1 

c.m. X chest cavity deep over 6th and 7th 

rib. 
 

  8. Incised wound 1.5 c.m. X .5 

c.m. X .4 c.m. in front of left middle 

finger. 
 

  9. Fire arm wound of entry .5 

c.m. X .2 c.m. X .3 c.m. on left side back, 8 

c.m. from L-1 spine. 
 

  In internal examination 6th, 9th 

and 10th right side ribs were found 

fractured and right side lung was 

ruptured. In the opinion of P.W.7 Dr. V.S. 

Agnihotri injury no.1 to 8 are possible by 

knife. Injury no.9 is possible by fire arm 

like country-made pistol and injuries were 

sufficient to cause death. Death was one 

day old from the time of examination and 

it was possible at 4:30 P.M. in the evening 

of 22.12.2000.  
 

 6.  The Investigating Officer took 

into his possession four live cartridges 

315 bore, one empty cartridge 315 bore, 

two bullets in which one like 303 bore 

and one 315 bore from the place of 

incident and house of Sumer Singh and 

prepared memo (Ext.Ka-3). He took into 

his possession blood stained and plain 

earth from the place of dead body and 

prepared memo (Ext.Ka-2). He also took 

all the accused in police custody remand 

on 19.01.2001 and recovered one country-

made pistol and a knife on the pointing 

out of accused Jagdish from the clump of 

bulrushes situated at the south of the 

hydrent about 75 steps north of the culvert 

towards north of side walk of both canals 

in village Mehmoodgadhi. He also 

recovered a country-made pistol and a 

knife on the pointing out of accused 

Rajendra from the clump of bulrushes 

situated at the north of the hydrent and 

from nearby a knife was also recovered 

on the pointing out of accused Vijay 

Kumar. He prepared recovery memo 

(Ext.Ka-16), thereafter, he took into 

custody the accused persons under 

Section 25 and 4/25 Arms Act and 

prepared custody memo (Ext.Ka-18). On 

the basis of the recovery memo chik 

F.I.R. (Ext.Ka-21), Case Crime 

No.3/2001 and 4/2001 u/s 25 and 4/25 

Arms Act against the accused Jagdish, 

Case Crime No.5/2001 and 6/2001 u/s 25 

and 4/25 Arms Act against accused 

Rajendra and Case Crime No.7/2001 and 

4/25 Arms Act against accused Vijay 

Kumar, was registered. 
 

 7.  The Investigating Officer after 

completing the investigation in Case 

Crime No.149/2000 submitted charge 

sheet (Ext.Ka-16 under Section 

302/307/34 I.P.C. against the accused 

Jagdish, Rajendra and Vijay Kumar 

before the court of C.J.M. The 

Investigating Officer of Case Crime No.3, 

4, 5, 6 and 7 of the year 2001, after 

completing the investigation in Case 

Crime No.7/2001 submitted charge sheet 

(Ext.Ka-26) u/s 4/25 Arms Act against 

accused Vijay Kumar. Charge sheet 

(Ext.Ka-27) in Case Crime No.6/2001 

under Section 4/25 Arms Act and charge 

sheet (Ext.Ka-28) in Case Crime 

No.5/2001 under Section 25 Arms Act 

against accused Rajendra, charge sheet 

(Ext.Ka-29) in Case Crime No.3/2001 

under Section 25 Arms Act and charge 

sheet (Ext.Ka-30) in Case Crime 

No.4/2001 under Section 4/25 Arms Act 

against Jagdish before C.J.M., who 

committed the accused for trial to the 

court of Session where Case Crime 

No.149/2001 was registered as a Session 

Trial No.193/2001 (State vs. Jagdish and 
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others) and Case Crime Nos. 3/2001, 

4/2001, 5/2001, 6/2001, 7/2001 were 

registered as Session Trial No.194/2001 

wherefrom the above mentioned both 

trials were transferred to the court of 

Additional Session Judge-IV, Mathura for 

trial who framed charge under u/s 307/34 

and 302/34 I.P.C. against the accused 

Jagdish, Rajendra and Vijai Kumar. He 

also framed charge u/s 4/25 and 25 Arms 

Act against accused Jagdish and Rajendra 

and u/s 4/25 Arms Act against accused 

Vijai Kumar. Accused denied the charge 

and claimed trial. 
 

 8.  To prove its case prosecution has 

examined 12 witnesses. P.W.1 Mukesh 

Kumar, informant, P.W.2 Narendra Kumar 

@ Naresh, P.W.3 Km. Kavita, P.W.4 Ram 

Chander and P.W.5 Satya Deo are witnesses 

of fact while P.W.6 Constable Jayanti Prasad 

brought the dead body for post-mortem, 

P.W.7 Dr. V.S. Agnihotri conducted 

autopsy, P.W.8 S.I. S.N. Singh conducted 

inquest, P.W.9 H.C.P. Narendra Singh 

witness of recovery of arms, P.W.10 S.I. 

Hakim Singh scribe of chik F.I.R. and G.D., 

P.W.11 Netra Pal scribe of chik F.I.R. and 

G.D. under Section 25 Arms Act and 4/25 

Arms Act, P.W.12 H.C.P. Ram Vir Singh 

I.O. of the Case Crime No.3, 4, 5, 6, 7 of 

2001 under Section 25 and 4/25 Arms Act 

are formal witnesses. 
 

 9.  After adducing prosecution 

evidence, the accused were examined 

under Section 313 Cr.P.C. in which they 

have stated that due to enmity of election 

of Pradhan they have been falsely 

implicated in the present case. Accused 

have produced D.W.1 Sahab Singh as 

defence witness. 
 

 10.  After hearing the parties and 

scrutinising the evidence on record 

learned Additional Session Judge-IV, 

Mathura has passed the impugned 

judgement and order as disclosed in para 

1 of the judgement. Hence this appeal. 
 

 11.  Learned counsel for the 

appellants submits that P.W.5 Satya Deo 

and accused Vijay Kumar had contested 

the election of Pradhan, deceased 

Rohitash had not contested the election 

and he was only supporter of P.W.5 Satya 

Deo the winner of election. Satya Deo has 

stated that Rohitash did not do any special 

work for him. He was not his polling 

agent. Neither he blazed flags of Vijay 

Kumar nor he did quarrel with any 

supporter of Vijay Kumar, nor he stopped 

his voters going to poll. So, there is no 

motive for the appellants to commit the 

offence. He also submits that according to 

prosecution in the house of Sumer Singh 

deceased Rohtash was killed but as per 

inquest memo dead body has been found 

on chabutra of Sumer Singh. P.W.5 Satya 

Deo has stated that on 22.12.2000 at 7:00 

P.M., he came seeing the dead body of 

Rohitash at that time dead body was at 

chabutra till then police had not come in 

the village, thus, from the evidence led by 

prosecution, place of incident is not 

established. He further submits that as per 

statement of Mukesh (P.W.1) deceased 

Rohtash died due to fire arm injury while 

P.W.-7 Dr. V.S. Agnihotri has found that 

there are eight incised wound and one 

injury of fire arm and no pellet or bullet 

was found from the injury, cause of death 

has been found shock and haemorrhage 

due to the injuries. Thus, from the 

prosecution evidence the alleged manner 

and mode of the incident is also not 

proved. He also submits that according to 

prosecution incident has been caused in 

the house of Sumer Singh and at that time 

his wife Savitri was present but she has 
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not been produced by the prosecution 

which is fatal to the prosecution case. 

Lastly he submits that time of incident is 

alleged 4:30 P.M. on 22.12.2000 and as 

per F.I.R. information has been given to 

the police at 19:00 P.M. while P.W.1 

Mukesh Kumar, informant has stated that 

report was scribed on the dictation of the 

villagers at 10:00 P.M. in presence of the 

police. He has also stated that daroga 

called him to the police station when it 

was less than one or two days to a month 

from the incident, where he got his 

signature on papers and he went to the 

police station for the first time when his 

signatures were obtained on papers which 

creates doubt regarding time of incident 

and giving information at the police 

station. There is also overwriting in the 

inquest memo in the column of distance 

of police station from the place of 

incident. In the column 18 has been made 

16 while in chik F.I.R. distance of police 

station from the place of incident has been 

mentioned 15 kilometers, if F.I.R. was in 

existence and available at the time of 

preparing inquest memo of dead body, 

then such overwriting could not have been 

made. These anomalies make the F.I.R. 

anti-timed also. In fact Rohitash was 

killed somewhere outside the village by 

some unknown persons. Accused Vijay 

Kumar had contested the Pradhan election 

against P.W.5 Satya Deo, who barely won 

the election. Neither deceased Rohitash 

contested the election nor he was agent. 

Due to election enmity Vijay Kumar and 

his supporter Jagdish and Rajendra have 

been implicated falsely in the case. He 

prays that prosecution has miserably 

failed to prove its case beyond reasonable 

doubt against the appellants-accused. 

Learned Additional Session Judge-IV, 

Mathura without proper appreciation of 

evidence has passed the impugned 

judgement and order which is not 

sustainable and liable to be set aside. 

Appellants are liable to be acquitted. 
 

 12.  On the contrary learned A.G.A. 

for the respondent-State, submitted that 

P.W.1 Mukesh, P.W.2 Narendra, P.W.3 

Km. Kavita (niece of the deceased) have 

supported the prosecution version. P.W.4 

Ram Chander, who is an independent 

witness has stated that on 23.12.2000 

blood stained and plain earth were taken 

into possession by the Investigating 

Officer in his presence from the place 

where the dead body was lying in the 

room, inside the house of Sumer Singh. 

He has proved the two containers in 

which blood stained and plain earth were 

kept and sealed in his presence as material 

(Ext-4 and 5). He has also stated that 

when darogaji came, he kept the dead 

body on the door of Sumer Singh, but 

before the police came the dead body was 

in the house of Sumer Singh. From the 

testimony P.W.4 Ram Chander place of 

occurrence is established. The learned 

A.G.A. further submits that statement of 

P.W.1 Mukesh Kumar started on 

10.07.2001 and was completed in five 

different dates on 12.09.2002. Informant 

Mukesh Kumar supported the prosecution 

story with regard to time of incident and 

lodging report at police station but when 

he settled the marriage of his sister (wife 

of the deceased) then he retracted from 

his previous statement and stated that the 

report was scribed on the dictation of 

villagers in the presence of police after 2 

to 3 hours of the incident and again stated 

the time as 10:00 P.M., which is liable to 

be discarded. He prays that from the 

evidence produced by the prosecution 

charge under Section 302/34 I.P.C. 

against the appellants-accused is fully 

proved and the learned Additional 
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Sessions Judge-IV, Mathura has rightly 

convicted and sentenced the appellants-

accused in which no interference is 

required by this Court and the appeal is 

liable to be dismissed. 
 

 13.  The incident is alleged to have 

occurred on 22.12.2000 at 4:30 P.M. and 

as per Ext.Ka-19 its information has been 

given at 19:00 P.M. on the same day. 

P.W.1 Mukesh has stated that after he got 

report scribed by Satya Deo Singh, 

reported the incident to the police station 

and proved it as Ext.Ka-1. In cross-

examination on 11.01.2002 he has stated 

that he himself scribed the report. He did 

not scribe the report by asking anyone but 

in cross-examination on 12.06.2002, he 

has retracted from his previous statement 

and has stated that the report was scribed 

by the villagers in presence of police. He 

does not know the name of anyone who 

scribed the report. He has further stated 

that after 2 to 3 hours of the incident and 

again stated that at 10:00 P.M. the report 

was scribed. He has also stated that after 

one or two days short of a month from 

incident darogaji called him and obtained 

his signatures on papers in the police 

station. On the recovery papers of 

country-made pistol and knife his 

signatures were obtained. First time he 

went to police station when his signatures 

were obtained on the papers. 
   
 14.  In State of U.P. v/s Ramesh 

Prasad Misra and others, (1996) 10 SCC 

360, it has been held that it is equally 

settled law that the evidence of a hostile 

witness would not be totally rejected if 

spoken in favour of the prosecution or the 

accused, but it can be subjected to close 

scrutiny and that portion of the evidence 

which is consistent with the case of the 

prosecution or defence may be accepted. 

 15.  In K. Anbazhagan v/s 

Superintendent of Police (2004) 3 SCC 

767, Hon'ble Supreme Court has held that 

if a court finds that in the process the 

credit of the witness has not been 

completely shaken, he may after reading 

and considering the evidence of the 

witness as a whole with due caution, 

accept, in the light of the evidence on the 

record that part of his testimony which it 

finds to be creditworthy and act upon it. 

The finding of K. Anbazhagan vs. 

Superintendent of Police (supra) has been 

relied on by the Hon'ble Supreme Court in 

Ramesh and others vs. State of Haryana, 

(2017) 1 SCC 529 . 
 

 16.  P.W.5 Satya Deo scribe of the 

report has stated that on the dictation of 

P.W.1 Mukesh, he has scribed the report 

on 22.12.2000 at about 5:00 P.M. at 

Khaira while returning from Delhi to his 

village and he had also proved it as 

Ext.Ka-1. He has denied the suggestion 

by defence that report was not scribed on 

dictation. From the cross-examination by 

defence nothing has been extracted, so 

that any adverse inference can be drawn 

that on dictation of P.W.1 Mukesh Kumar 

report was not scribed by him at about 

5:00 P.M. on 22.12.2000 at Khaira. Thus, 

previous statement of P.W.1 Mukesh 

scribing report Ext.Ka-1 from P.W.5 

Staya Deo is consistent with the 

prosecution case. 
 

 17.  P.W.10 Hakim Singh has stated 

that he was posted on 22.12.2000 at P.S. 

Sureer and he had registered chik F.I.R., 

Case Crime No.149/2000, under Section 

302, 307/34 I.P.C. on the basis of the 

written report of the informant Mukesh 

Kumar and proved it as Ext.Ka-19. He 

has also stated that he entered the case in 

G.D. No.32 on 22.12.2000 at 19:00 P.M. 
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and proved it as Ext.Ka-20. He has further 

stated that he copied the same as was 

scribed in the written report and denied 

the suggestion that chik and G.D. have 

been scribed anti-time. He has also stated 

that two persons had come along with the 

informant. In G.D. Ext.Ka-20, it is 

mentioned that Sri Mukesh son of Bhudev 

Singh, resident of Jait, P.S. Vrindavan, 

District Mathura and other companion 

Rakesh son of Sukhveer Singh, Raju son 

of Kishori, resident of Mehmoodgadhi, 

P.S. Sureer, District Mathura came and 

handed over an application written and 

signed by Satya Deo. Defence has also 

cross-examined this witness, nothing has 

been elicited from his cross-examination, 

so that adverse inference can be drawn 

that P.W.1 Mukesh (informant of the 

case) had not gone to the police station on 

22.12.2000 along with his companion 

Rakesh son of Sukhveer Singh and Raju 

son of Kishori, resident of 

Mehmoodgarhi, District Mathura and he 

did not hand over the written report to the 

witness. As such the testimony of P.W.1 

Mukesh giving information of the 

incident to police station is also consistent 

with the prosecution case. 
 

 18.  According to P.W.9 H.C.P. 

Narendra Singh, he recognizes the writing 

of Sri Shiv Kumar and has seen him 

writing and reading. He has died. 
 

 19.  P.W.8 S.I. S.N. Singh has stated 

that he was posted at police station Sureer 

as S.I. on 23.12.2000 and on the 

instruction of Inspector Shiv Kumar he 

conducted the inquest of deceased 

Rohitash Kumar @ Pappu. He was posted 

with him and recognizes his hand writing. 

He has proved the spot map Ext.Ka-6 and 

other papers. In cross-examination he has 

stated that he cannot tell where the 

statement of the informant was taken. He 

can however tell seeing the case diary. He 

cannot tell whether the informant went 

from the police station by his own vehicle 

or how he went. Since, the Investigating 

Officer has died and this witness has not 

disclosed where statement of informant 

was recorded, in such a situation for this 

purpose case diary has to be seen and 

according to it informant and scribe of 

F.I.R. H.M. 65 Hakim Singh were present 

in the police station on 22.12.2000 and 

their statements were recorded at the 

police station from which also presence of 

the informant Mukesh at the police station 

is supported and prosecution evidence 

regarding presence of informant at the 

police station is consistent. 
 

 20.  In view of the finding of Hon'ble 

Supreme Court in State of U.P. v/s 

Ramesh Prasad Misra and others, K. 

Anbazhagan vs. Superintendent of 

Police and Ramesh and others v/s State 

of Haryana (supra) and considering the 

statement of P.W.5 Satya Deo, P.W.10 

Hakim Singh and close scrutiny of the 

statement of P.W.1 Mukesh, the statement 

of P.W.1 Mukesh given in the cross-

examination before 12.06.2002 being 

consistent with the prosecution case is 

convincing and reliable that he got scribed 

the report Ext.Ka-1 from P.W.5 Satya 

Deo and reported the incident on 

22.12.2000 at 19:00 P.M. to police station 

Sureer, District Mathura going along with 

aforesaid Rakesh and Raju and the 

statement given on 12.06.2002 that after 

one or two days short of month the daroga 

called him and obtained his signatures on 

papers and first time he went to the police 

station when his signatures were obtained 

on the papers and written report Ext.Ka-1 

was scribed on dictation of villagers in 

presence of police are neither consistent 
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nor convincing nor acceptable. Bestowing 

our consideration on the whole statement 

of P.W.1 Mukesh Kumar as well as P.W.5 

Satya Deo, P.W.10 Hakim Singh and 

documents available on record, as 

discussed above, in our opinion, from 

prosecution evidences, it is established 

that the written report Ext.Ka-1 was 

scribed by P.W.5 Satya Deo on the 

dictation of P.W.1 Mukesh which was 

given by him at the police station going 

along with Rakesh and Raju and as such 

we find no force in the contention of 

learned counsel for the appellants that the 

time of incident and giving information at 

the police station is in any manner 

doubtful. 
 

 21.  As per F.I.R. Ext.Ka-19 the 

distance of the police station from the 

place of incidence is 15 kilometers. In 

cross-examination P.W.8 S.I. S.N. Singh 

has stated that in the body of the inquest 

memo initially 18 kilometers was written 

but subsequently 16 kilometers is written 

correctly. He has also stated that while 

preparing inquest memo chik F.I.R. was 

with him and he had read it and he has 

denied the suggestion of defence that in 

inquest memo and other papers blank 

space were left for crime number and 

sections. On going through the inquest 

memo, we find that it has been prepared 

in the same hand writing and ink. 

Although, he has stated that he read the 

chik F.I.R. but from his statement it is not 

clear that while reading the chik F.I.R. he 

entertained the distance of police station 

from the place of incident mentioned in it. 

It appears that by mistake in the inquest 

memo Ext.Ka-5 regarding the distance of 

police station from the place of incident 

previously 18 kilometers and 

subsequently 16 kilometers has been 

recorded. Contention of the learned 

counsel for the appellants also does not 

appeal to us for the reason that if the 

F.I.R. was not with the witness P.W.8 S.I. 

S.N. Singh and blank spaces were left in 

the inquest memo and other papers for 

crime number and sections, in that 

condition distance 15 kilometers as 

recorded in the F.I.R. Ext.Ka-19 should 

have been recorded in the inquest memo 

Ext.Ka-5 in place of subsequent recording 

it as16. 
 

 22.  Thus, upon considering the 

evidences led by the prosecution as 

discussed above, we also find no 

substance in the contention of the learned 

counsel for the appellants that as per 

F.I.R. distance of police station from the 

place of incident is 15 kilometers and 

there is overwriting in the column of 

distance of police station from the place 

of incident in the inquest memo, so the 

F.I.R. is anti-timed. 
 

 23.  P.W.5 Satya Deo has stated that 

he is the present by elected Pradhan of 

village Amanallapur (Mahmoodgadhi) 

and accused Vijay Kumar was defeated in 

the last election. He has admitted that 

Rohitash was his supporter who was not 

his polling agent. He did not do any 

special work for him. Rohitash did not set 

blazed any flag of Vijay Kumar nor 

quarrelled with his supporters. He also did 

not stop his voters going to poll. In view 

of the statement of P.W.5 Satya Deo 

apparently it appears that the act and 

conduct of the deceased was not such as 

to impel the accused Vijay Kumar, 

defeated candidate of Pradhan election, to 

bear enmity towards him. 
 

 24.  In the case of Praful Sudhakar 

Parab v/s State of Maharashtra, (2016) 

12 SCC 783, the Hon'ble Supreme Court 
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has held that motive for committing a 

crime is something which is hidden in the 

mind of the accused and it has been held 

by this Court that it is an impossible task 

for the prosecution to prove what 

precisely have impelled the murderer to 

kill a particular person. 
 

 25.  In State of H.P. v/s Jeet Singh, 

(1999) 4 SCC 370, the Hon'ble Supreme 

Court in para 33 has held as under: 
 

  "No doubt it is a sound principle 

to remember that every criminal act was 

done with a motive but its corollary is not 

that no criminal offence would have been 

committed if the prosecution has failed to 

prove the precise motive of the accused to 

commit it. When the prosecution 

succeeded in showing the possibility of 

some ire for the accused towards the 

victim, the inability to further put on 

record the manner in which such ire 

would have swelled up in the mind of the 

offender to such a degree as to impel him 

to commit the offence cannot be construed 

as a fatal weakness of the prosecution. It 

is almost an impossibility for the 

prosecution to unravel the full dimension 

of the mental disposition of an offender 

towards the person whom he offended."  
 

 26.  In Rajagopal vs. Muthupandi @ 

Thavakkalai and others, (2017) 11 SCC 

120, the Hon'ble Supreme Court has held 

that motive need not be established where 

direct evidence is available and in the case of 

Rajesh Govind Jagesha vs. State of 

Maharashtra, (1999) 8 SCC 428, the 

Hon'ble Supreme Court has held that 

"motive" in a criminal case based on ocular 

testimony of witnesses is not at all relevant. 
 

 27.  In the instant case prosecution 

version is that on 22.12.2000 at 4:30 P.M. 

informant Mukesh, deceased Rohitash 

Kumar his sister Mamta, niece Kavita, 

Savita, Sanjay, Naresh, Rajkumar and 

others were talking among themselves 

sitting on the chabutra outside the house 

of Rohitash. At that time the accused 

persons came and stating that they would 

teach lesson of Pradhan election fired at 

him. From which it is clear that the 

incident is of the day hours and it 

happened in the presence of witnesses, as 

such it is a case of direct evidence. In 

view of the opinion of the Hon'ble 

Supreme Court in the case of Rajagopal 

v/s Muthupandi @ Thavakkalai and 

others and Rajesh Govind Jagesha v/s 

State of Maharashtra (supra) in the 

instant case motive need not be 

established and motive is not at all 

relevant. 
 

 28.  Apart from it as per F.I.R. 

Ext.Ka-1 accused persons stating that they 

would teach the deceased a lesson with 

regard to Pradhan election fired at him 

which has been supported by P.W.2 

Narendra Kumar also through his 

testimony. According to P.W.5 Satya Deo 

deceased Rohitash was his supporter and 

as per statement of accused Vijay Kumar 

under Section 313 Cr.P.C. P.W.5 Satya 

Deo barely won the election. All accused 

have stated that due to Pradhan election 

they have been implicated falsely. 

Deceased Rohitash is said to be supporter 

of elected Pradhan P.W.5 Satya Deo, 

accused Vijay Kumar is the defeated 

candidate of Pradhan and accused Jagdish 

and Rajendra are his supporters, thus, 

deceased Rohitash being supporter of 

P.W.5 Satya Deo winner of Pradhan 

election there appears an ire of Pradhan 

election for the accused towards the 

deceased. As such, in view of the opinion 

of Hon'ble the Supreme Court in State of 
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H.P. v/s Jeet Singh (supra) we find that 

prosecution succeeded in proving an ire of 

Pradhan election for the accused towards 

the deceased to impel them to commit the 

offence. Accordingly, we do not find 

substance in the contention of learned 

counsel for the appellants also that there 

is no motive against the appellants to 

commit the offence. 
 

 29.  P.W.5 Satya Deo in his cross-

examination has stated that he came 

seeing the dead body of Rohitash on 

22.12.2000 at 7:00 P.M., at that time the 

dead body was kept on the chabutra till 

then police had not come in the village 

while P.W.4 Ram Chander has stated in 

the cross-examination that he met the 

daroga at 8:00 P.M. on the day of incident 

and next day morning at 8:00 A.M. When 

the daroga came, he kept the dead body of 

Rohitash at the door of Sumer Singh. 

Thus, according to P.W.5 Satya Deo, dead 

body of the deceased Rohitash was lying 

at the chabutra before coming of the 

police while as per statement of P.W.4 

Ram Chander police came and kept the 

dead body on the chabutra. Hence, there 

is contradiction in the statement of both 

witnesses regarding keeping the dead 

body of deceased Rohitash on the 

chabutra. So, we have to look for other 

evidences in this regard. 
 

 30.  P.W.4 Ram Chander has stated 

that Rohitash was murdered and 

Investigating Officer on 23.12.2000 

collected blood stained and plain earth 

from the place of incidence, in the room 

inside the house of Sumer Singh sealed 

and stamped in his and Pradhan Satya 

Deo's presence; prepared memo and 

obtained their signatures on the memo, 

and has proved it as Ext.Ka-2. P.W.5 

Satya Deo has also stated that 

Investigating Officer taking into his 

possession the blood stained and plain 

earth from the place of incidence in his 

and Ram Chander's, presence, prepared 

the memo and after reading out to him 

obtained his signature and thumb 

impression of Ram Chander. He has also 

proved the recovery memo as Ext.Ka-2. 

From the cross-examination by defence of 

both witnesses i.e. P.W.4 Ram Chander 

and P.W.5 Satya Deo, nothing has been 

extracted by which any adverse inference 

can be drawn that on 23.12.2000 the 

blood stained and plain earth was not 

taken in the presence of the witnesses 

from the place of incidence, in the room 

inside the house of Sumer Singh and it's 

recovery memo Ext.Ka-2 was not 

prepared. 
 

 31.  P.W.8 S.I. S.N. Singh has stated 

that he prepared the inquest memo of 

deceased Rohitash on the instruction of 

Inspector Shiv Kumar. In cross-

examination he has stated that he had 

gone to the place of incidence, when 

police party reached the spot the dead 

body was kept outside of the house on the 

chabutra. He has specifically stated that 

murder of deceased was committed in the 

house of Sumer Singh; before inquest of 

the dead body he did not ask from the 

informant or any other person as to who 

brought the dead body on chabutra from 

the place of occurrence. He has also stated 

that he had taken the blood stained and 

plain earth from the place of occurrence. 

From the cross-examination of this 

witness too nothing has been extracted by 

defence, so that his statement regarding 

taking of blood stained and plain earth 

from the place of occurrence in the room 

inside the house of Sumer Singh as stated 

by P.W.4 Ram Chander and P.W.5 Satya 

Deo also can be doubted. In Ext.Ka-2 
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recovery memo of blood stained and plain 

earth, it is mentioned that in the presence 

of witnesses Satya Deo and Ram Chander 

in Case Crime No.149/2000, under 

Section 302/207 I.P.C. blood stained and 

plain earth were taken into police custody 

from the room inside the house of Sumer 

Singh (uncle of the deceased), kept in 

containers; were sealed and stamped, 

recovery memo was prepared, and 

signatures of witnesses were obtained. In 

the spot map Ext.Ka-6 proved by P.W.8 

S.I. S.N. Singh, place-A has been shown 

where the murder of the deceased was 

committed, which is shown in the room 

inside the house of Sumer Singh. 

Prosecution evidence of P.W.4 Ram 

Chander, P.W.5 Satya Deo and P.W.8 S.I. 

S.N. Singh is consistent regarding taking 

of blood stained and plain earth from the 

room inside the house of Sumer Singh. 

P.W.1 Mukesh and P.W.2 Narendra 

Kumar have stated very categorically that 

after receiving fire arm injury, Rohitash 

entered the house of Sumer Singh and 

after following the accused they found 

Rohitash dead in the house of Sumer 

Singh. From their cross-examination 

nothing has been extracted. 
 

 32.  In defence D.W.1 Sahab Singh 

has been produced to prove that Rohitash 

was murdered somewhere else and due to 

enmity of Pradhan election the accused 

have been implicated falsely in the case. 

Sahab Singh has stated that he and his 

brother were in their field, at about 7:00 

P.M. in the evening when they heard 

sound of firing from the side of canal. 

They undertook it to be miscreants and 

came towards the village. When they 

reached close to the village they saw that 

people of the village are coming bringing 

Rohitash in a fire arm injured condition 

and they kept the dead body of Rohitash 

on the chabutra of pahalwan Sumer 

Singh. When the daroga came in the 

morning he told about it to him but in 

cross-examination by prosecution he has 

stated that he had not told the daroga but 

he had told about it to the police only. He 

has also stated that he is stating for the 

first time in court about telling the police. 

Thus, his statement being contradictory at 

the same stage and made first time in 

court is neither convincing nor believable. 

Contrary to it, the prosecution evidence 

regarding place of incidence in the house 

of Sumer Singh as discussed above is 

consistent, cogent, convincing and 

reliable. Although the statement of P.W.4 

Ram Chander appears trustworthy that the 

daroga came and kept the dead body on 

the chabutra as the dead body was not in 

the house of deceased but it was in the 

house of some other person yet, if it is 

ignored, even then, the place of incident 

of deceased Rohitash is established in the 

room inside the house of Sumer Singh. 

Therefore, once the place of incidence is 

established in the room inside the house 

of Sumer Singh then who kept the dead 

body on chabutra outside the house of 

Sumer Singh will not carry much 

importance and it will not affect the 

prosecution case. Accordingly, we also 

find no substance in the contention of 

learned counsel for the appellants that 

place of incidence is not established. 
 

 33.  In cross-examination P.W.1 

Mukesh has stated that he knew that death 

occurred due to fire arm shooting injury. 

According to medical report Ext.Ka-4 

proved by P.W.7 Dr. V.S. Agnihotri, a 

fire arm wound of entry .5 c.m. x .2 c.m. x 

.3 c.m. on left side back, 8 c.m. from L-1 

spine and two on neck, one on upper part 

of shoulder, one on intestine mid, three on 

chest and one on left middle finger, 
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incised wounds have been found. In 

internal examination 6th, 9th and 10th 

right side ribs were found fractured and 

right side lung was ruptured. Injuries were 

sufficient to cause death. P.W.7 Dr. V. S. 

Agnihotri has stated that injury no.9 can 

be possible by fire arm and in injury no.9 

no pellet or bullet was found. Since, depth 

of the injury was less, so it was not 

thought proper to have x-ray for search of 

pellets. In view of nature of injury no.9 as 

opined by doctor, it may not be the cause 

of death of the deceased Rohitash. 
 

 34.  As per written report Ext.Ka-1 

deceased Rohitash after receiving fire shot 

injury entered into the house of Sumer Singh 

in order to save his life; the assailants also 

entered into the house of Sumer Singh and 

killed him there and fled away firing at the 

informant and others. After the accused 

persons left, the informant P.W.1 Mukesh 

and others on going inside the house found 

the dead body of Rohitash. P.W.1 Mukesh 

has deposed in support of Ext.Ka-1, the 

written report and has stated that when 

Rohitash stepping down from the chabutra 

started running, the accused persons started 

firing. Rohitash received fire arm injury and 

entered into the house of Sumer Singh. The 

accused also entered into the house of Sumer 

Singh behind Rohitash. The accused fled 

away after coming out from the house of 

Sumer Singh firing upon them. When the 

informant and his sister went inside the 

house of Sumer Singh after 10-15 minutes, 

they found the dead body of Rohitash. In 

cross-examination by defence nothing has 

been extracted so that the statement of P.W.1 

Mukesh can be doubted. 
 

 35.  P.W.2 Narendra Kumar @ 

Naresh has also stated that on 22.12.2000 

at 4:30 P.M. he was sitting on the 

chabutra of Rohitash. Rohitash, his 

brother in law Mukesh, wife Mamta, 

niece Kavita, Savita, Sanjay and Raj 

Kumar were also sitting there. Rohitash 

was talking with Mukesh when at that 

time accused Jagdish, Rajendra and Vijay 

Kumar of the village came carrying 

country made pistols in their hand and 

addressed Rohitash to teach him lesson of 

Pradhan election. On exhortation of the 

accused Rohitash fled away towards the 

gully; the accused chased and fired at 

him, shot of Jagdish hit in the waist of 

Rohitash. In order to save his life 

Rohitash entered into the house of Sumer 

Singh. The three accused also entered into 

the house of Sumer Singh behind him, 

going there the accused persons inflicted 

knife injuries. The incident was witnessed 

by him, Kavita, Mukesh and Savitri wife 

of Sumer Singh. On their alarm the 

accused persons fled away and on going 

near Rohitash found him dead. Although, 

the witness has exaggerated in respect of 

witnessing the incident while causing 

knife injuries by the accused but from 

cross-examination by defence on material 

point like while sitting on chabutra 

coming of accused having country-made 

pistols in their hand; stating that they 

would teach lesson of Pradhan election; 

fleeing of deceased towards gully; while 

fleeing Rohitash being fired upon by 

accused persons and on receiving fire 

injury, entering into house of Sumer 

Singh; entering of accused also into the 

house of Sumer Singh behind Rohitash 

and after fleeing away the accused 

persons finding dead body of Rohitash in 

the house of Sumer Singh, his testimony 

is intact. 
 

 36.  P.W.3 Km. Kavita has also 

supported the prosecution version through 

her testimony and from her cross-

examination by defence too nothing has 
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been extracted, so that her testimony 

regarding her presence on 22.12.2000 at 

4:30 P.M. on the chabutra along with 

deceased Rohitash, Mukesh, Narendra, 

Mamta at that time coming of accused 

persons having country-made pistols in 

their hand; accused stating to teach lesson 

of Pradhan election to Rohitash; while 

fleeing Rohitash being fired upon by 

accused and on receiving fire injury his 

fleeing towards house of Sumer Singh can 

be doubted. 
 

 37.  Thus the evidence of P.W.1 

Mukesh, P.W.2 Narendra Kumar and 

P.W.3 Km. Kavita is consistent, 

corroborated by each other, convincing 

and reliable that on 22.12.2000 at 4:30 

P.M. when deceased Rohitash was sitting 

on the chabutra along with Mukesh, wife 

Mamta, Kavita, Savita, Sanjay and Raj 

Kumar and talking among themselves, 

accused persons came having pistols in 

their hand and stated to teach him lesson 

of Pradhan election when Rohitash fled in 

the gully they fired at him and on 

receiving fire arm injury on his waist, he 

entered into the house of Sumer Singh, 

the accused persons also entered into the 

house of Sumer Singh and when they fled 

away dead body of Rohitash was found in 

the house of Sumer Singh. 
 

 38.  P.W.4 Ram Chander, P.W.5 

Satya Deo and P.W.8 S.I. S.N. Singh 

have supported the fact that dead body 

of Rohitash was lying in the room inside 

the house of Sumer Singh. Since, the 

incident has occurred in a room and the 

place in room will not be visible from 

outside as depicted in spot map Ext.Ka-

7 but before entering into the house of 

Sumer Singh, it is the consistent case of 

the prosecution that the accused persons 

had fired at Rohitash and receiving fire 

arm injury is supported by medical 

report Ext.Ka-4 proved by P.W.7 Dr. 

V.S. Agnihotri also, in such 

circumstances, not mentioning knife 

injury in Ext.Ka-1 will not be fatal to 

the prosecution case which has been 

explained by P.W.1 Mukesh Kumar also 

through his statement, in his cross-

examination as he has stated that he has 

not mentioned knife in his report no one 

told him about knives. He has also 

stated that he had seen the accused 

persons firing shot and he had also seen 

the shot hitting Rohitash @ Pappu that 

is why he had written in the report about 

shot fired by accused persons at 

Rohitash @ Pappu. Since the accused 

persons fired at the deceased Rohitash 

before his entering into the house of 

Sumer Singh and Rohitash received fire 

shot injury, accused persons also 

entered into the house of Sumer Singh 

behind him and soon after the accused 

persons fled away, deceased Rohitash 

was found dead by informant P.W.1 

Mukesh and P.W.2 Narendra Kumar. In 

such a situation the inescapable 

inference will be that it is the accused 

persons who have caused death of 

deceased Rohitash. The place of 

incidence being not visible from outside 

the house and injury by knife being 

possible non mentioning of knife injury 

as explained by P.W.1 Mukesh Kumar 

also as discussed above, in the facts and 

circumstances of this case as well as 

aforesaid discussion and injury no.9 

being fire arm injury in Ext.Ka-4, it 

cannot be said that the manner and 

mode of the incident has not proved. 
 

 39.  P.W.2 Narendra Kumar @ 

Naresh has stated that the incident was 

witnessed by him, Mukesh (brother-in-

law of Rohitash), Savitri (wife of Sumer 
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Singh) and Kavita (daughter of Dinesh). 

Prosecution has not produced Savitri as a 

witness. 
 

 40.  In Krishna Mochi vs. State of 

Bihar, (2002) 6 SCC 81, the Honble 

Supreme Court has held as under: 

 
  "It is matter of common experience 

that in recent times there has been sharp 

decline of ethical values in public life even in 

developed countries much less developing 

one, like ours, where the ratio of decline is 

higher. Even in ordinary cases, witnesses are 

not inclined to depose or their evidence is not 

found to be credible by courts for manifold 

reasons. One of the reasons may be that they 

do not have courage to depose against an 

accused because of threats to their life, more 

so when the offenders are habitual criminals 

or high-ups in the Government or close to 

powers, which may be political, economic or 

other powers including muscle power."  
 

 41.  Prosecution has produced 

informant P.W.1 Mukesh Kumar, P.W.2 

Narendra Kumar @ Naresh and P.W.3 Km. 

Kavita who were present at the time the 

incident occurred. In view of the opinion of 

the Hon'ble Supreme Court in Krishna 

Mochi v/s State of Bihar (supra) and 

witnesses of fact produced by prosecution as 

discussed above non production of witness 

Savitri Devi will not affect the prosecution 

case, as such non-production of Savitri Devi 

will not be fatal to the prosecution case. 

Accordingly, there is no force in the 

contention of learned counsel for the 

appellants. 
 

 42.  In view of the above 

discussion, it is established that on 

account of Pradhan election, there was 

an ire of Pradhan election for the 

accused persons against the deceased to 

commit the murder. It is a day light case 

of direct evidence. P.W.1 Mukesh, 

P.W.2 Narendra @ Naresh and P.W.3 

Km. Kavita are the eye witnesses of the 

incident who have supported the case 

which is also corroborated by the medical 

and formal evidence. 
 

 43.  Therefore, on a conspectus of 

facts and analysis of the evidence on 

record, we do not find any illegality or 

infirmity in the judgement and order of 

the trial court dated 21.06.2005 passed by 

the Additional District Judge-IV, Mathura 

in Sessions Trila No.193 of 2001 (State 

v/s Jagdish and others) under Section 

307/34, 302/34 I.P.C. and Sessions Trial 

No.194 of 2000 under Section 25 and 

4/25 Arms Act, Police Station Sureer, 

District Mathura. 
 

 44.  The appeal fails and is 

accordingly dismissed. The conviction 

and sentences awarded by the trial court 

are upheld. 
 

 45.  The appellants no.2 and 3, 

Rajender Singh and Vijay Kumar 

respectively are on bail. The C.J.M., 

Mathura is directed to take the appellants 

no.2 and 3 in the above case into custody 

forthwith and send them to jail to serve 

out the sentence, as awarded by the trial 

court and affirmed by us. 
 

 46.  So far as the appellant no.1 

Jagdish is concerned, he is already in jail. 

He shall be kept there to serve out the 

sentence as awarded by the trial court and 

affirmed by us in the above case. 
 

  Office is directed to send a copy 

of this order to the court concerned within 

a weekfor compliance.  
----------
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APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 23.05.2019 
 

BEFORE 

 
THE HON'BLE BALA KRISHNA NARAYANA, J. 

THE HON’BLE ALI ZAMIN, J. 
 

Criminal Appeal No. 1388 of 1988 
 

Matadin @ Chapole & Anr.     ...Appellants  
                                                         (In Jail) 

Versus 
The State of U.P.             ...Opposite Party 
 

Counsel for the Appellants: 
Sri K.D. Tripathi, Ms. Ruchita Jain, Sri R.S. 
Pandey. 
 

Counsel for the Opposite Party: 
A.G.A. 
 
A. Indian Penal Code, 1860 -Section 

302/34 I.P.C- criminal appeal - convicted 
and sentenced to imprisonment for life - 
statements recorded u/s 313 Cr.P.C - 

Contradictions and discrepancies in 
statements with regard to the manner of 
assault- Credibility of a witness - 

relationship cannot be a factor to affect 
the credibility of a witness - The 
evidence of a witness cannot be 

discarded solely on the ground of his 
relationship with the victim of the 
offence- The prosecution has miserably 
failed to adduce any evidence linking the 

'pharsa' allegedly recovered from the 
river bed with the commission of the 
murder of the deceased - the prosecution 

has not  been able to prove its case 
against the surviving appellant beyond 
all reasonable doubts - entitled to 

benefit of doubt. 
                   (Para 13, 34, 38, 39, 40, 41 & 43) 
 

Criminal Appeal allowed (E-7)  
     
List of Cases Cited: - 

1. Mano Dutt & anr. Vs St. of U.P. (2012) 77 
ACC 209 

 
2. Namdeo Vs St. of Mah. (2007) 58 ACC 414 
(52) - 2007 (54) AIC 162 

 
3. Chand Khan Vs St. of U.P. 1995 ACC 685 (SC) 
 

4. Wama & ors. Vs St. of Mah. 2011 Crl. L.J. 4827 
 
5. Balraje @ Trimbak Vs St. of Mah. (2010) 70 
ACC 12 (SC) = 2010 (90) AIC 32 

 
6. St. of U.P. Vs Naresh & ors. (2011) 75 ACC 
215 (SC) = 2011 (106) AIC 76 (SC) 

(Delivered by Hon’ble Bala Krishna. 

Narayana, J.) 
 

 1.  Heard Sri R. S. Pandey, assisted 

by Ms. Ruchita Jain, learned counsel for 

the appellants and Sri J. K. Upadhyay, 

learned A.G.A. for the State.  
 

 2.  This criminal appeal has been 

preferred by Matadin @ Chapole (A1) and 

Kripa Ram (A2) against the judgement and 

order dated 31.05.1988 passed by Vth 

Additional Sessions Judge, Jhansi in S.T. No. 

68 of 1985, State Versus Matadin and 

another, whereby both the appellants were 

convicted and sentenced to imprisonment for 

life u/s 302/34 I.P.C.  
 

 3.  Record shows that Kripa Ram 

(A2) died during the pendency of this 

appeal and this appeal stood dismissed as 

abated qua Kripa Ram (A2) by the order 

of this Court dated 16.07.2018.  
 

 4.  Thus, the challenge to the 

impugned judgement and order is now 

confined on behalf of Matadin @ Chapole 

(A1) alone.  

 
 5.  The prosecution story in short is 

that deceased Lakhan was a highly 
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arrogant, hard core, anti-social element who 

was involved in several criminal cases 

including cases of burglary, dacoity etc. and 

several anti-social elements of village- 

Atarsua bore grudge against him. It is alleged 

that on 08.03.1985 at about 1.30-2.00 p.m., 

few residents of village- Atarsua had 

gathered in front of the house of Rati Ram to 

celebrate Holi. Deceased Lakhan was 

singing Holi (phag) songs while his son 

P.W.3 Hari Om, his cousin P.W.2 Ram 

Narayana and others were standing nearby 

and enjoying the Holi songs. While they 

were singing Holi songs, Matadin @ 

Chapole (A1) and Mehngu armed with 

country-made pistols and Kripa Ram (A2) 

armed with 'pharsa' came to the spot 

suddenly and Matadin @ Chapole (A1) and 

Mehngu fired with their country-made 

pistols at Lakhan, causing firearm injuries on 

his head, when Lakhan tried to get up, the 

accused caught hold of him and Kripa Ram 

(A2) dealt 'pharsa' blows to him causing 

injuries on vital parts of his person. Lakhan 

died on the spot instantaneously and P.W.1 

informant Motilal who described himself in 

the written report of the incident as 

deceased's "khaandani bhai" although before 

the trial court, he had not deposed that he 

was "khaandani bhai" of the deceased, also 

arrived on the spot upon hearing the noise 

and found his brother Lakhan dead with 

injuries on various parts of his body. P.W.3 

Hari Om, deceased's son who was present 

near the dead body apprised him with the 

details of the incident and P.W.1 informant 

Motilal got the written report of the incident 

(Ext.Ka.1) scribed by one P.W.4 Manohar 

and proceeded straight to P.S.- Gursarain, 

which was at a distance of about 9 kms. from 

the place of the incident along with the 

written report. 
 

 6.  On the basis of the written report 

(Ext.Ka.1) given by P.W.1 informant 

Motilal at P.S.- Gursarain, District- 

Jhansi, Case Crime No. 12 of 1985 u/s 

302 I.P.C. was registered against the 

appellants and one Mehngu. Check F.I.R. 

(Ext.Ka.11) and the relevant G.D. Entry 

(Ext.Ka.12) were prepared by Head 

Constable Jagdish Awasthi.  
 

 7.  P.W.7 S.O. Subedar Singh took 

over the investigation of the case and 

proceeded to the place of the occurrence 

immediately and reached there at 5 p.m. 

After holding the inquest on the dead 

body of Lakhan, he got prepared the 

inquest report (Ext.Ka.4) and other related 

documents whereafter he handed over the 

dead body of Lakhan to Constable 

Subedar Singh and Constable Shiv Gulam 

Pandey along with postmortem requisition 

memo (Paper no. 17-A). He seized 

samples of blood-stained and plain earth 

from the crime scene vide seizure memo 

(Exts.Ka.5 and Ka.6). He also seized two 

empty cartridges (material Ext.12) and 

missed cartridge (material Ext.14) vide 

recovery memo (Ext.Ka.5). After 

inspecting the place of occurrence, he 

prepared its site plan (Ext.Ka.7).  
 

 8.  Postmortem on the dead body of 

Lakhan was conducted by P.W.5 Dr. B.D. 

Mangal, Medical Officer, Primary Health 

Centre, Mauranipur on 09.03.1985 at 2.45 

p.m. He prepared and proved the 

postmortem report of the deceased as 

(Ext.Ka.2) and noted following ante-

mortem injuries on the person of Lakhan 

:-  
 

  (a) Firearm wound of entry ¾ 

inch x wound of exit on the back of head. 

Left side in occipital region 2'' above and 

backward from left ear. Skin surrounding 

the wound is black and scorched and 

tattooed wound is oval in shape. Singeing 
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of hairs is also seen. Direction of wound 

is left to right and slightly mediary. 

Fracture of right occipital bone seen.  
  (b) Firearm wound of exit 2½'' x 

2'' x wound of entry on right temporal 

region, just above right ear. Multiple 

chips fracture or right temporal occipital 

and partial bone are seen.  
  (c) Firearm wound of exit 1'' x 

1'' x wound of entry on right occipital 

region 1'' lateral to injury no. 2 fracture 

of occipital bone of right side seen. 
(d) Incised wound oblique 2½'' x 1'' x skin 

muscle with cutting of third cervical 

vertibra from front to back on left side of 

neck 2½'' below and lateral to left ear 

lobule. 
  (e) Incised wound horizontal 3'' 

x 1'' x skin muscle with cutting of Ist 

cervical vertibra upto the middle on back 

of the neck.  
  (f) Incised wound 2½'' x ½'' x 

bone deep on the left upper scapula 

region.  
  (g) Incised wound superficial x 

½'' x 1/8'' on back of right leg in calf 

region.  
  (h) Incised wound 2½'' x ½'' x 

muscle deep on back of right leg x calf 

region 2'' below from injury no. (h).  
(i) Incised wound 2'' x ½'' x bone deep on 

back and lateral side of left leg 3'' above 

from left ankle joint. 
 

 9.  According to P.W.5 Dr. B. D. 

Mangal, the cause of death of Lakhan was 

shock and haemorrhage as a result of 

firearm injuries received by him in the 

occurrence. 
 

 10.  The prosecution further claims 

that the accused surrendered before the 

Judicial Magistrate on 12.03.1985 and the 

Investigating Officer thereafter obtained 

the police custody of the accused from the 

said court for three days from 19.03.1985 

to 21.03.1985. It is also alleged that the 

accused expressed their willingness to get 

the crime weapons namely country-made 

pistols and 'pharsa' which they had 

concealed in the bed of Betwa River near 

KHIRIA GHAT and Kripa Ram (A2) got 

the 'pharsa' (material Ext.9) recovered 

from the bed of the river which was 

seized and sealed by the Investigating 

Officer vide recovery memo (Ext.Ka.8) 

while no country-made pistols could be 

recovered on the pointing out of the other 

two accused including the appellants.  
 

 11.  After completing the 

investigation, charge-sheet was filed by 

the Investigating Officer in the Court of 

Judicial Magistrate- IInd, Jhansi on 

06.04.1985 against all the three accused 

who vide his committal order dated 

19.04.1985 committed the case for trial to 

the Court of Sessions Judge, Jhansi where 

Case Crime No. 12 of 1985 was registered 

as S.T. No. 68 of 1985, State Versus 

Matadin and another, and made over for 

trial from there to the Court of Vth 

Additional Sessions Judge, Jhansi who on 

the basis of the evidence on record, 

framed charge against all the three 

accused u/s 302/34 I.P.C. in furtherance 

of their common intention. The accused 

abjured the charges framed against them 

and claimed trial.  
 

 12.  The prosecution in order to 

prove the charge framed against the 

accused examined as many as seven 

witnesses of whom P.W.1 informant 

Motilal, P.W.2 Ram Narayan, P.W.3 Hari 

Om and P.W.4 Manohar were produced 

as witnesses of fact while P.W.5 Dr. B.D. 

Mangal, P.W.6 Raj Bahadur Singh and 

P.W.7 Subedar Singh were examined as 

formal witnesses.  
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 13.  The accused-appellants in their 

statements recorded u/s 313 Cr.P.C. 

denied the prosecution case and alleged 

false implication. They did not lead any 

evidence in defence.  
 

 14.  Learned Vth Additional Sessions 

Judge, Jhansi by the impugned judgement 

and order, convicted both the appellants 

and sentenced them to imprisonment for 

life u/s 302/34 I.P.C. while co-accused 

Mehngu was acquitted.  
 

 15.  Hence, this appeal.  
 

 16.  It is contended by the learned 

counsel for the appellants that the so-

called eye witnesses of the occurrence, 

P.W.2 Ram Narayan and P.W.3 Hari Om, 

cousin brother and son of the deceased 

and hence, highly interested in securing 

the conviction of surviving appellant 

Matadin @ Chapole (A1) for the murder 

of Lakhan but there are irreconcilable 

contradictions and inconsistencies in their 

statements which totally belie their claim 

of being the eye witnesses of the 

occurrence. The number of injuries found 

on the dead body of Lakhan by P.W.5 Dr. 

B.D. Mangal who had conducted the 

postmortem on the body of deceased 

Lakhan, do not in any manner corroborate 

the manner of assault as spelt out in the 

F.I.R. and later deposed by the two so-

called eye witnesses of the occurrence. 

The very fact that the F.I.R. of the 

incident was lodged by the village 

Chaukidar P.W.1 informant Motilal and 

not either by P.W.2 Ram Narayan or 

P.W.3 Hari Om falsifies the prosecution 

case that the occurrence had taken place 

in their presence at the place mentioned in 

the F.I.R. Had the deceased been attacked 

by the accused in their presence, then 

there is no reason why the F.I.R. of the 

incident would not have been lodged 

either by P.W.2 Ram Narayan or P.W.3 

Hari Om, son and cousin brother of the 

deceased. Moreover, from the perusal of 

the F.I.R. recitals itself it is apparent that 

P.W.1 informant Motilal had reached at 

the crime scene after the incident. The 

aforesaid circumstance supports the 

defence version that after some unknown 

persons had shot dead Lakhan who was 

an acknowledged anti-social element of 

the village after being brutally attacked by 

them and his dead body was discovered 

by P.W.1 informant Motilal, Chaukidar of 

the village, a false F.I.R. falsely 

implicating the surviving appellant 

Matadin @ Chapole (A1) and the other 

accused, was got prepared and lodged by 

P.W.1 who admittedly was not an eye 

witness of the incident at the behest of 

P.W.2 Ram Narayan and P.W.3 Hari Om. 

No explanation is forthcoming from the 

side of the prosecution that if the incident 

had taken place in the presence of several 

villagers, why no independent witness of 

the occurrence was examined and only 

P.W.2 Ram Narayan and P.W.3 Hari Om, 

cousin brother and son of the deceased 

whose presence at the place of incident at 

the time of the occurrence is extremely 

doubtful, were produced as witnesses of 

fact. Such being the state of evidence, 

neither the recorded conviction of the 

appellants nor the sentences awarded to 

them can be sustained and is liable to be 

set-aside.  
 

 17.  Per contra Sri J. K. Upadhyay, 

learned A.G.A. appearing for the State 

submitted that it is proved to the hilt from 

the evidence of P.W.2 Ram Narayan and 

P.W.3 Hari Om, cousin brother and son of 

the deceased, that the deceased Lakhan 

died as a result of injuries inflicted on him 

by accused-appellants with country-made 
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pistols and 'pharsa'. The medical evidence 

on record fully corroborates the ocular 

version. The failure of the P.W.2 Ram 

Narayan and P.W.3 Hari Om to lodge the 

F.I.R. of the incident which was anyway 

lodged promptly within 2½ hours of the 

occurrence by the P.W.1 informant 

Motilal, village chaukidar, leave no room 

for any deliberation or consultation, does 

not in any manner indicate that they had 

not witnessed the occurrence as they had 

given a correct and cogent description of 

the occurrence, assigning specific roles to 

all the three accused including the 

surviving appellant Matadin @ Chapole 

(A1). This appeal lacks merit and is liable 

to be dismissed.  
 

 18.  We have heard learned counsel 

for the parties present and perused the 

entire lower court record very carefully.  
 

 19.  The only question which arises 

for our consideration is that whether the 

prosecution has been able to prove its 

case against the accused-appellants 

beyond all reasonable doubts or not ?  
 

 20.  Before proceeding to evaluate 

the evidence of the four witnesses of fact 

produced by the prosecution during the 

trial, we first propose to have a look at the 

evidence of the formal witnesses.  
 

 21.  Dr. B.D. Mangal, Medical 

Officer who had conducted the 

postmortem on the dead body of Lakhan 

on 09.03.1985 in Primary Health Centre, 

Mauranipur was examined as P.W.5. He 

deposed that he had found various ante-

mortem internal and external injuries of 

which we have already taken note 

hereinabove and opined that Lakhan had 

died within 24 hours of the postmortem 

examination on account of shock and 

haemorrhage as a result of firearm and 

other injuries sustained by him. He 

proved the postmortem report of the 

deceased as (Ext.Ka.2). From the 

evidence of P.W.5 Dr. B.D. Mangal, it is 

proved that Lakhan died a homicidal 

death. However, he in his cross-

examination on page 68 of the paper book 

deposed that if the ''pharsa' used was 

crescentric, the injury may be crescentric 

in shape. He further deposed that none of 

the injuries found were crescentric in 

shape.  
 

 22.  P.W.6 Raj Bahadur Singh, 

deposed before the trial court that about 

two years and nine months before at about 

9 a.m. while he was going from Modi 

crossing with one Alam towards the 

market in Gursarain, he had met one 

Daroga who was sitting in a jeep which 

was parked before the police station with 

2-3 accused sitting on it. He had stopped 

them and asked them to listen to what the 

accused were saying. Accused Kripa Ram 

(A2) who was present in the Court had 

told that he had thrown the 'pharsa' in the 

river. The remaining two accused who 

were also present in the Court had stated 

before them that they had also thrown 

their country-made pistols in the river. 

Then the Daroga Ji asked him and Alam 

to sit in the jeep and took them to the 

place on the bank of the river where the 

accused had concealed their weapons. He 

further deposed that Kripa Ram (A2) 

walked into the river bed and came out 

with a 'pharsa'. The other two accused 

tried to search their country-made pistols 

in the river bed but the same could not be 

recovered. He proved his signature on the 

recovery memo of the 'pharsa' (Ext.Ka.3).  
 

 23.  S.O. Subedar Singh, the 

Investigating Officer of the case, was 
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examined as P.W.7. He in his statement 

made before the trial court narrated the 

various steps taken by him during the 

course of investigation. He proved the 

inquest report (Ext.Ka.4) of the deceased, 

recovery memo of empty and live 

cartridges (Ext.Ka.5), recovery memo of 

blood-stained and simple earth 

(Ext.Ka.6), site plan of the place of 

occurrence (Ext.Ka.7), recovery memo of 

'pharsa' on the pointing out of surviving 

appellant Matadin @ Chapole (A1) and 

the site plan of the place of recovery of 

'pharsa' (Ext.Ka.9) and the charge-sheet 

(Ext.Ka.10). He proved the plain and 

blood-stained earth produced during the 

trial as material (Ext.10 and 11), check 

F.I.R. which was in the handwriting and 

signature of Head Constable Jagdish 

Awasthi (Ext.Ka.11), original copy of the 

relevant G.D. Entry which was prepared 

vide rapat no. 14 time 4 p.m. dated 

08.03.1985 was prepared by Head 

Constable Jagdish Awasthi as 

(Ext.Ka.12), P.W.7 S.O. Subedar Singh 

also proved the criminal history of the 

appellant Lakhan and deposed that he was 

currently involved in Case Crime No. 

89/87 u/s 396 I.P.C., P.S.- Gursarain, 

Case Crime No. 79/78 u/s 395, 397 I.P.C., 

P.S.- Uldan, Case Crime No. 3/79 u/s 395, 

397 I.P.C., P.S.- Uldan, Case Crime No. 

95/80 u/s 399, 402 I.P.C., P.S.- Uldan and 

Case Crime No. 42/81 u/s 325, 323 I.P.C., 

P.S.- Uldan while he had been acquitted 

in the rest of the cases. He also deposed 

that he did not find any blood on the 

platform in the north of the house of Rati 

Ram where the deceased was allegedly 

sitting and singing Holi songs.  
 

 24.  From the evidence of P.W.7 S.O. 

Subedar Singh, the Investigating Officer 

of the case, it is proved that no blood was 

found on the platform in the northern part 

of the house where as per the prosecution 

case, he had been shot by Mehngu and 

Kripa Ram (A2) from their country-made 

pistols.  
 

 25.  Having scrutinized the evidence 

of formal witnesses, we now proceed to 

evaluate the evidence of three witnesses 

of fact produced by the prosecution 

during the trial.  
 

 26.  P.W.1 informant Motilal who 

was the village chaukidar had deposed 

that at the time of the incident, he was in 

his house. On hearing the noise, he went 

to the place of incident which had taken 

place at about 1.30 p.m. When he had 

reached there, the persons who were 

singing Holi songs, had fled. P.W.3 Hari 

Om had told him about the incident. The 

written report of the incident was scribed 

by P.W.4 Manohar on his dictation. He 

proved the written report of the incident 

as (Ext.Ka.1). He further deposed that 

when he had reached the place of 

occurrence, he had found P.W.2 Ram 

Narayan and P.W.3 Hari Om present 

there. He admitted in his cross-

examination that the deceased was a 

history sheeter.  
 

 27.  P.W.4 Manohar, scribe of the 

F.I.R., stated before the the trial court that 

he had scribed the written report of the 

incident (Ext.Ka.1) on the dictation of 

P.W.1 informant Motilal. He further has 

not deposed about the presence of P.W.2 

Ram Narayan and P.W.3 Hari Om at the 

place of the incident when he was 

scribing the F.I.R. on the dictation of 

P.W.1 informant Motilal.  
 

 28.  It is very strange that although 

P.W.2 Ram Narayan and P.W.3 Hari Om 

claim themselves to be the eye witnesses 
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of the occurrence but no explanation is 

coming forth why the written report of the 

incident was written by P.W.4 Manohar 

on the dictation of P.W.1 informant 

Motilal. In the natural course, if the 

deceased had been killed in the presence 

of P.W.2 Ram Narayan and P.W.3 Hari 

Om, who were the cousin brother and son 

of the deceased, the written report of the 

incident would have been scribed either 

on the dictation of P.W.2 Ram Narayan 

and P.W.3 Hari Om who had seen the 

incident and not on the dictation of P.W.1 

informant Motilal who deposed that 

whatever he had stated in the written 

report was narrated to him by P.W.2 Ram 

Narayan or P.W.3 Hari Om. The 

prosecution has failed to pin-point any 

reason for the written report of the 

incident having not been scribed on the 

dictation of either P.W.1 informant 

Motilal or P.W.3 Hari Om. The very fact 

that the written report of the incident was 

written by P.W.4 Manohar on the 

dictation of P.W.1 informant Motilal is in 

itself a very material circumstance which 

belies their claim of being the eye witness 

of the occurrence.  
 

 29.  Moreover, after going through 

the statements of P.W.2 Ram Narayan and 

P.W.3 Hari Om, we have found that there 

is a material contradiction in their 

statements with regard to which of the 

two accused, Mehngu or deceased Kripa 

Ram (A2) had fired at the deceased first, 

who had stated on oath that on the date of 

the incident at the relevant time, some of 

the residents of village- Atarsua had 

gathered in front of the house of the Rati 

Ram of the same village to celebrate Holi 

festival and was singing Holi (phag) 

songs while P.W.2 Ram Narayan, P.W.3 

Hari Om, Nand Ram, Damodar etc. were 

enjoying the songs. Both the above so-

called eye witnesses had also deposed that 

Matadin @ Chapole (A1) and Mehngu 

armed with country-made pistols and 

Kripa Ram (A2) armed with 'pharsa' 

suddenly arrived at the scene of the 

incident. P.W.2 Ram Narayan stated in 

his examination-in-chief as well as in 

paragraph 18 of his cross-examination 

that Mehngu had fired the first shot at the 

deceased which had hit him and 

thereafter, Matadin @ Chapole (A1) had 

shot Lakhan which had also hit him. After 

being shot by the country-made pistols, 

Lakhan tried to run away but Mehngu 

caught hold of him while deceased Kripa 

Ram (A2) inflicted injuries on his person 

by 'pharsa' on his head, neck and other 

parts of the body while P.W.3 Hari Om 

stated before the Court that when on 

08.03.1985 at about 1.30-2.00 p.m., he 

was standing in front of the door of Rati 

Ram's house and listening to the Holi 

songs, Matadin @ Chapole (A1), 

deceased Kripa Ram (A2) and accused 

Mehngu had committed the murder of his 

father Lakhan. The incident had taken 

place in front of the house of Rati Ram on 

the platform in front of the door of the 

house of Rati Ram. Matadin @ Chapole 

(A1) had fired the first shot at the 

deceased with his country-made pistol 

which had hit the deceased on his head. 

The second shot fired by accused Mehngu 

had missed the target. Deceased Kripa 

Ram (A2) and Mehngu had then caught 

hold of the deceased Lakhan by his waist 

when he had got up after being shot after 

the second shot which was fired by 

Matadin @ Chapole (A1) had hit his 

father Lakhan on his head. Then Kripa 

Ram (A2) inflicted injuries on his father 

by 'pharsa'. His father died on the spot.  
 

 30.  P.W.2 Ram Narayan however in 

paragraph 19 of his cross-examination 
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resiled from his statement given by him in 

his examination-in-chief as well as in 

paragraph 18 of his cross-examination by 

deposing in paragraph 19 of his cross-

examination that the first shot fired by 

Mehngu had failed to hit Lakhan and 

thereupon Mehngu fired a second shot 

which hit the deceased on his head. 
 

 31.  Similarly, although the initial 

version of the incident as narrated by 

P.W.3 Hari Om in his examination-in-

chief was the first shot fired by Mehngu 

had not hit Lakhan's head (paragraph 1 of 

his examination-in-chief). However, he 

tried to bring his testimony in consonance 

with the version of the incident given by 

P.W.2 Ram Narayan by stating in 

paragraph 18 of his cross-examination 

that Mehngu's shot had also hit Lakhan's 

head, the fact which was conspicuous by 

its absence in his statement recorded u/s 

161 Cr.P.C.  
 

 32.  The aforesaid discrepancies in 

the statements of P.W.2 Ram Narayan and 

P.W.3 Hari Om, in our opinion, are 

sufficient to discard the evidence of 

P.W.2 Ram Narayan and P.W.3 Hari Om. 

There is only one firearm wound of entry 

with two corresponding exit wounds of 

firearm on deceased's body. The question 

which arises for our consideration is that 

how the above noted discrepancies could 

have crept into the statements of P.W.2 

Ram Narayan and P.W.3 Hari Om when 

admittedly the incident had taken place in 

broad daylight and both the witnesses 

claim themselves to be the eye witnesses 

of the occurrence.  
 

 33.  The presence of P.W.2 Ram 

Narayan and P.W.3 Hari Om at the place 

of the incident at the time of the 

occurrence further stands belied from the 

fact that none of them were made inquest 

witnesses.  
 

 34.  Thus, considering the fact that 

the written report of the incident was 

neither scribed on the dictation of P.W.2 

Ram Narayan nor by P.W.3 Hari Om or 

given at the police station by them for 

which no explanation is forthcoming from 

the side of the prosecution and the 

irreconcilable discrepancy in the 

statements of P.W.2 Ram Narayan and 

P.W.3 Hari Om, the two so-called eye 

witnesses of the occurrence with regard to 

the manner of assault to which we have 

already referred and dealt with in detail 

hereinabove, we cannot believe their 

claim of being present at the scene of the 

occurrence. Apart from the aforesaid, 

both P.W.2 Ram Narayan and P.W.3 Hari 

Om are cousin brother and son of the 

deceased and as such, highly interested 

witnesses. There is no doubt that it now 

stands well-settled that evidence of eye 

witnesses who are closely related to the 

deceased can neither be discarded nor 

disbelieved on account of close 

relationship of such witnesses with the 

deceased but it is equally true that the 

evidence of a witness who is related to the 

deceased, is to be scrutinized with utmost 

caution and if the Court, after a careful 

appraisal of his evidence, finds that he has 

given a correct and cogent description of 

the incident, in that case, his evidence 

cannot be discarded merely on the ground 

of his being a relative of the deceased. In 

this regard, it would be useful to refer to 

the following authorities laid down by the 

Apex Court :-  
 

 35.  Regarding evidentiary value of 

testimony of the interested or relatives 

witnesses, Hon'ble Supreme Court in 

Mano Dutt and another Vs. State of U.P. 
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reported in 2012 (77) ACC 209, has 

observed in paragraph no. 19 referring to 

the case of Namdeo Vs. State of 

Maharashtra reported in 2007 (58) ACC 

414 (52) = 2007 (54) AIC 162, that this 

Court drew a clear distinction between a 

chance witness and a natural witness. 

Both these witnesses have to be relied 

upon subject to their evidence being 

trustworthy and admissible in accordance 

with law.  
 

 36.  In Chand Khan Vs. State of 

U.P., reported in 1995 ACC 685 (SC), it 

was observed that minor discrepancies in 

evidence of eye-witnesses who have 

given convincing and reliable evidence 

with regard to details and manner of 

assault will not affect their evidentiary 

value. Absence or insufficiency of motive 

is immaterial if the incident is proved by 

evidence of eye witnesses.  
 

 37.  Hon'ble Supreme Court in 

Waman and others Vs. State of 

Maharashtra reported in 2011 Crl. L.J. 

4827 has observed in paragraph no. 9 

which reads as follows:  
 

  "In Balraje @ Trimbak Vs. State 

of Maharashtra, reported in 2010 (70) ACC 

12 (SC) = 2010 (90) AIC 32, this Court held 

that mere fact that the witnesses were related 

to the deceased cannot be a ground to discard 

their evidence. It was further held that when 

the eye-witnesses are stated to be interested 

and inimically disposed towards the accused, 

it has to be noted that it would not be proper 

to conclude that they would shield the real 

culprit and rope in innocent persons. The 

truth or otherwise of the evidence has to be 

weighed pragmatically and the court would 

be required to analyse the evidence of related 

witnesses and those witnesses who are 

inimically disposed toward the accused. After 

saying so, this Court held that if after careful 

analysis and scrutiny of their evidence, the 

version given by the witnesses appears to be 

clear, cogent and credible, there is no reason 

to discard the same."  
 

 38.  It has been further observed in 

Waman (supra) that relationship cannot 

be a factor to affect the credibility of a 

witness. The evidence of a witness cannot 

be discarded solely on the ground of his 

relationship with the victim of the 

offence. The plea relating to relatives' 

evidence remains without any substance 

in case the evidence has credence and it 

can be relied upon. In such a case the 

defence has to lay foundation if plea of 

false implication is made and the court 

has to analyse evidence of related 

witnesses carefully to find out whether it 

is cogent and credible. The same view has 

been reiterated in State of U.P. Vs. 

Naresh and others reported in 2011 (75) 

ACC 215 (SC) = 2011 (106) AIC 76 (SC).  
 

 39.  In the present case, since after a 

threadbare scrutiny and a thorough 

evaluation of the evidence of P.W.2 Ram 

Narayan and P.W.3 Hari Om, we have found 

that there are contradictions and 

discrepancies in their statements with regard 

to the manner of assault which cannot be 

ignored as being trivial or attributed to errors 

in perception driving from the senses or lapse 

of memory and hence, we do not find it safe 

at all to maintain the recorded conviction of 

Matadin @ Chapole (A1) on the basis of 

their evidence. It has come on the record that 

apart from P.W.2 Ram Narayan and P.W.3 

Hari Om, the incident was witnessed by a 

large number of independent witnesses but 

none of them including one Rati Ram, in 

front of whose house, the murder of Lakhan 

was committed, was examined during the 

trial.  
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 40.  The prosecution has miserably 

failed to adduce any evidence linking the 

'pharsa' allegedly recovered on the 

pointing out of Kripa Ram (A2) from the 

river bed with the commission of the 

murder of the deceased. The 'pharsa' 

admittedly was not sent to the forensic lab 

for chemical examination. Similarly, 

blood allegedly recovered from the place 

where the deceased had fallen after being 

shot while he was sitting on the platform 

and the empty cartridges allegedly 

recovered from the place of incident were 

not sent for chemical examination.  
 

 41.  The different dimensions of the 

incised wounds noted by P.W.5 Dr. B. D. 

Mangal on the deceased's body clearly 

suggest use of not one but several sharp-edged 

weapons in inflicting incised wounds on the 

deceased's body, thus totally nullifying the 

prosecution theory that the injuries sustained 

by the deceased were caused by the ''pharsa' 

allegedly recovered on the pointing out of 

Kripa Ram (A2).  
 

 42.  There is another very strange aspect 

of the matter. Along with appellants before us, 

one Mehngu was also charge-sheeted and 

tried for the charge u/s 302/34 I.P.C. The role 

assigned to him by P.W.2 Ram Narayan was 

that he had fired the first shot at the deceased 

which had hit him and thereafter he had 

caught hold of the deceased along with 

Matadin @ Chapole (A1) while Kripa Ram 

(A2) had inflicted injuries on him with 

'pharsa'. According to P.W.3 Hari Om, the 

shot fired by him at the deceased had missed 

him. The trial court however strangely 

proceeded to acquit Mehngu and convicted 

Kripa Ram (A2) on the same set of evidence. 

The learned trial Judge has failed to assign 

any reason for disbelieving the evidence of 

two eye witnesses qua Matadin @ Chapole 

(A1) while relying upon the same for the 

purpose of convicting Kripa Ram (A2).  
 

 43.  Thus, upon a wholesome 

consideration of the facts of the case, 

attending circumstances and the evidence 

on record, we do not find that the 

prosecution has been able to prove its 

case against the surviving appellant 

Matadin @ Chapole (A1) beyond all 

reasonable doubts and he is entitled to 

benefit of doubt.  
 

 44.  The appeal succeeds and is 

accordingly allowed.  
 

 45.  Matadin @ Chapole (A1) is on bail. 

He need not surrender. His bail bonds are 

cancelled and his sureties discharged. 

However, he shall comply with the provisions 

of Section 437-A of Cr.P.C. 
 

 46.  There shall however, be no order 

as to costs.  
---------- 
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 1.  Since both the accused appellants 

have been convicted and sentenced vide 

order dated 8.7.2014 passed by the 

Additional Sessions Judge Court No.10 

Muzaffar Nagar,hence these appeals have 

been heard together and are being decided 

by a common order.  

 
 2.  These criminal appeals have been 

preferred on behalf of the accused-
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appellants against the impugned judgment 

and order dated 8/9-7-2014 passed by the 

Additional Sessions Judge, Court No. 10 

Muzaffar Nagar whereby the accused-

appellants have been convicted and 

sentenced to serve out life imprisonment 

with fine of Rs. 25,000/- in Sessions Trial 

No. 382 of 1982 (State vs. Sheela @ 

Sushila and others) under Sections 302 

read with section 34 IPC, Police Station 

Hastinapur District Meerut .In default of 

payment of fine, they have to undergo 

imprisonment for a period of three 

months. 
 

 3.  The emanation of facts giving rise 

to the prosecution in a short conspectus is 

that a first information report was lodged 

on 22.6.1982 at about 6.20 a.m. with 

respect to the incident occurred at night 

on 21/22-6-1982 with the allegation that 

the complainant heard shrill and shriek of 

his brother's wife in the morning on 22nd 

June 1982 at about 5.00 a.m. Being 

thunder-struck and panicky the 

complainant, his elder brother Mahesh 

and other family members rushed towards 

the room of Ramesh where they saw the 

dead body of his brother Ramesh lying on 

the cot. The blood was oozing from his 

mouth.There were marks of a number of 

injuries on the person of Ramesh. Ramesh 

was done to death at any time in the night. 

On the basis of tip off of the complainant 

(Ashok Kumar Singhal), an FIR was 

registered against unknown persons at 

police station Medical District Meerut 

vide Case Crime No. 170 of 1982 under 

section 302 IPC. 
 

 4.  After lodging of the FIR, the 

investigating officer S.I. Sudarashan 

Chandra Katoch (P.W.12) swung into 

action and recorded the statement of the 

complainant and the witnesses. He got the 

copy of the FIR entered in the case diary. 

He reached at the place of incident i.e. 

residence of deceased Ramesh, Mohalla 

Madho Nagar, Meerut. He prepared the 

site plan which is marked as Ext. Ka.14. 

After conducting the requisite formalities, 

Panchayatnama of corpse was prepared 

on the same day in accordance with the 

procedure prescribed which was marked 

as Ext.Ka.15. Thereafter, the copy of 

chik, copy of report, photo lash, challan 

lash, report R.I., report C.M.O. and 

sample seal along with sealed dead body 

was sent to the mortuary for the autopsy. 

The aforesaid papers were marked as 

Ext.Ka.16 to 19. The investigating officer 

prepared the questions to be asked from 

the Medical Officer which was marked as 

Ext.Ka.20. At the instance of accused 

Haroon he prepared the recovery memo of 

blood stained Pant and towel from the 

shop which was marked as Ext.Ka.4. On 

23.6.1982, arrested accused Sheela from 

her house and was interrogated. At her 

instance a screw driver was recovered in 

the presence of witnesses exhibited as 

Ext.12. Site plan with regard to recovery 

of Screw Driver was marked as Ext.Ka. 

21. One piece of blood stained rod 

recovered at the instance of accused 

Rahimuddin exhibited as Ka.4 of which 

memo was prepared as Ext.Ka.5. The site 

plan of recovery of iron rod was prepared 

which was marked as Ext.Ka.22 . 

Constable CP 710 Rameshwar Singh 

associated with S.I.Suresh Chandra were 

present at the place of occurrence. After 

Panchayatnama ,the corpse of Ramesh 

Chand was handed over to them with 

relevant papers for autopsy. Autopsy of 

deceased Ramesh was conducted on 

23.6.1982 by P.W.10 Dr.S.K.Tyagi, 

Medical Officer, P.S.Sharma Hospital 

Meerut. The investigating officer after 

completing all the necessary formalities 
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and collecting the credible and clinching 

evidence against the accused appellants 

Sheela and Irfran, and co-accused 

Rahimuddin and Haroon submitted the 

charge sheet under sections 302/120B 

IPC.  
 

 5.  The case was initially committed 

by the learned Chief Judicial Magistrate 

Meerut but was later on transferred to the 

VIth Additional Sessions Judge Meerut 

for trial. 
 

 6.  The learned trial judge after 

hearing the prosecution as well as the 

defence and also after providing the 

necessary documents to the accused 

appellant and the co-accused persons 

framed charges against them under 

Section 302/34/120B IPC. The charges 

framed against the appellants and the co-

accused persons were read over and 

explained to them. All the accused 

persons adjured the charges and claimed 

to be tried hence the prosecution was 

called upon to lead the evidence.  
 

 7.  In order to prove guilt of the 

accused persons, the prosecution had 

examined the complainant Ashok Kumar 

(PW-1), Mahendra Giri (PW-2), Suresh 

Chandra Singhal (PW-3), Babu Lal 

Sharma (PW-4), Mahesh Chandra (PW-

5), Pradeep Kumar (PW-6), Ram Karan 

(PW-7) Constable Kanhaiya Lal (P.W.8), 

Prakash Chand (P.W.9), Dr.S.K.Tyagi 

(P.W.10), Constable Subhash Chand 

(P.W.11), S.I. Sudarshan Chandra 

(P.W.12) and Constable Rameshwar 

Singh (PW-13) All the prosecution 

witnesses had supported the prosecution 

case.  
 

 8.  After examining the prosecution 

evidence, the accused appellants namely 

Sheela and Irfan and the co-accused 

Rahimuddin and Haroon were examined 

under section 313 Cr.P.C. and in their 

statement, they denied all the charges 

levelled against them and pleaded for 

innocence. The accused persons pleaded 

that they have been falsely implicated in 

the present case on account of suspicion 

and personal vengeance. The accused 

appellant Sheela in her statement divulged 

that she was on duty in the nursing home 

on the fateful night of 21/22.6.1982. 

Kaushal Kumar an employee of Nandan 

Cinema Meerut was examined as D.W.1.  
 

 9.  Since the accused Haroon was 

declared juvenile by the Principal Judge, 

Juvenile Justice Board , Muzaffar Nagar 

hence his trial was separated vide order 

dated 5.4.2014. The learned trial Judge, 

Muzaffar Nagar upon appreciation and 

appraisal of material evidence on record 

held that the prosecution has failed to 

prove evidence against Rahim Uddin 

under section 302 read with section 34 

and section 120B IPC. The learned Addl. 

Additional Sessions Judge, (Court No.10) 

held the appellants Sheela and Irfan guilty 

for the murder of Ramesh whereby they 

were convicted and sentenced under 

Section 302/34 IPC to serve out life 

imprisonment along with fine of Rs. 

25,000/-. In case of default, they were 

directed to serve out additional sentence 

of three months. Both the accused 

appellants were acquitted of the charge of 

section 120B IPC. Since the prosecution 

had not provided any evidence against 

accused Rahimuddin, he was acquitted 

from the charge under section 

302/34/120B IPC. His bonds and sureties 

were discharged.  
 

 10.  In support of prosecution case, 

the prosecution has examined Ashok 
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Kumar Sanghal son of Kailash Narain as 

PW 1. In his testimony, Ashok Kumar 

deposed that he is well aware about the 

miscreants present in Court namely 

Mohd. Irfan, Rahimuddin ,Haroon and 

Sheela. Accused Sheela is the wife of his 

brother Ramesh (deceased).Accused 

Haroon and Rahimuddin were doing the 

work of mechanic with accused Irfan. 

Irfan has developed illicit carnal relation 

with accused Sheela. Accused Irfan was 

running a shop in contiguous to his house. 

Accused Irfan had taken on rent on rent a 

shop in the house of the complainant 

(P.W.1). He had also taken a room on rent 

in the house of Ramesh. Ramesh is the 

elder brother of the complainant. The 

house of the complainant (P.W.1) and 

Mahesh are adjoining . The main gate of 

the house of Ramesh was opening 

towards road in the western side. A door 

of that house was opening in the back side 

towards lane. He had seen his Bhabhi 

Sheela reading and writing. He can easily 

identify her writings. It was crucial day of 

22.6.1982 at about 5.00 a.m. in the 

morning, he was sleeping in the Verandah 

of his house . He heard panic-stricken 

voice of lamentation & bemonaning of 

Sheela (appellant).The complainant,his 

brother Mahesh and other family 

members reached there at the place of 

occurrence. The complainant (P.W.1) saw 

the corpse of his brother lying on the cot. 

The deceased Ramesh had sustained fatal 

injuries. The fan was moving. The 

deceased Ramesh had worn blue linear 

underwear which was soaked with blood. 

Rigor mortis was present on the corpse 

and there was blue mark around the neck. 

A number of persons of the locality 

namely Natthoo Lal, Mahinder Giri , 

Baboo Ram , Satya Prakash and other 

arrived there. The accused Sheela had 

strained and acrimonious relation with her 

husband (Ramesh deceased). The brother 

of the compainant namely Ramesh used to 

thrash his wife (Sheela) occasionally on 

account of illicit corporal relation with 

Irfan. There had been scuffling between 

Ramesh and his wife (Sheela) in the 

morning on 19.6.1982. Just after half or 

quarter to half hour Irfan appeared and 

uttered that he would not spare any person 

who would try to put spokes on their 

relations whosoever may be inclusive of 

her husband. The paper written by Sheela 

which was marked as Ext.Ka.1 and the 

paper which was written by accused Irfan 

were proved by the complainant (P.W.1). 

The report of the murder was given by the 

complainant (P.W.1) which was in his 

writing and signature. The paper written 

by the complainant marked as Ex.Ka.3 

was duly proved. The accused Sheela 

used to sleep with his brother (Ramesh) in 

the room. The cot on which dead body 

was lying had a blank sheet, two pillows. 

Both the pillows were saturated with 

blood.  
 

 11.  During cross examination 

condition of the deceased was neither 

disclosed in the FIR nor was 

communicated to the Station Officer. 

There was no mention in the first 

information report with regard to clothes 

and cot.He did neither disclose the factum 

of sleeping in room with Sheela (accused) 

in the FIR nor to the station officer 

concerned. The marriage of Irfan (co-

accused) was solemnized prior to 8 to 10 

days. The complainant (P.W.1) had 

relation with Irfan (co-accused) as tenant. 

The complainant (P.W.1) and his brother 

Mahesh had attended his marriage. The 

marriage of Irfan (co-accused) was 

performed at Unchauli. The complainant 

was doing the work of Munshi prior to 1 

& 1'1/2 years but he denied that he was 
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doing the work of Munshi with Gajendra 

Singh Dhama. Mahesh (P.W.5) was doing 

the work at Kutcheri (civil court).His 

father and uncle were also doing the work 

at Kutcheri (civil court). On 19.6.1982, 

Ramesh had thrashed Sheela (accused) for 

attending the marriage of Irfan. On the 

persuation of his mother, the complainant 

had gone at the residence of Irfan but 

looking the presence of Sheela ,he came 

back. The place where dead body was 

lying was in the tenancy of Irfan (co-

accused). Since Ramesh was the owner of 

that room hence it was mentioned in the 

first information report. When the 

complainant came back after lodging the 

first information report, Babu Lal Sharma 

(P.W.4) met him outside the room. The 

name of father of Mahendra Giri (P.W.2) 

is Lakhpat. His house is adjoining to the 

shop of Irfan (accused appellant). The 

father of the complainant (P.W.1) had got 

published in the news paper prior to 

murder of Ramesh that the demeanour 

and conduct of Ramesh was not fair. This 

fact was disclosed by his mother. His 

father had written will deed in favour of 

his mother. It was incorporated in the will 

deed by his father that after his death, the 

property left by his will be inherited by 

the complainant and his brother Mahesh 

(P.W.5). It was not remembered to the 

complainant as to whether the portion in 

which Ramesh and Sheela used to live 

was constructed prior to executing will 

deed or thereafter. The father of the 

complainant had expired prior to six years 

of the incident. The portion in which 

Ramesh (deceased) and Sheela (accused) 

used to live was taken into possession by 

the complainant's mother. The accused 

appellant Sheela used to work in Manjula 

Nursing Home adjoining to the home 

during the course of that period. The 

complainant (P.W.1) showed his 

ignorance as to whether Sheela (accused) 

used to work in that nursing home at 

night. The complainant used to meet 

Ramesh (deceased) frequently. The 

complainant went to lodge the report with 

his brother Mahesh (P.W.5) and Raj 

Kumar. He reached at the police station 

ast 6.15 a.m. and the police personnel 

came at the spot at about 7.00 a.m.Satya 

Prakash Tyagi and Mahendra were tenant 

in the house of the complainant. The 

portion of the house where the 

complainant was sleeping,its door was 

opening towards west. The door of the 

house of complainant was not opening 

towards the house of Ramesh. There was 

a window in between the house of the 

complainant and Ramesh but that window 

was not being used for ventilation. The 

tenant had also reached there. The police 

personnel remained present near the dead 

body of Ramesh upto 11.15 a.m. It was 

asserted by the complainant that there was 

illicit carnal relation between Sheela and 

Irfan. The complainant deposed that 

Ext.Ka.1 was not written before him. He 

had not seen that letter earlier. Nobody 

had come to collect money from Sheela 

borrowed by Ramesh. There was cordial 

and congenial relation between Ramesh 

and the complainant. Irfan used to repair 

light of the motor and charge battery. 

Shop is in the name of Jalaluddin on rent 

of Rs.50/- who is tenant since 

childhood.There was no dispute between 

Irfan and Jalal Uddin for getting the shop 

vacated. Rahim Uddin was doing the 

repairing of the tractor. He also used to 

work as electrician at the shop of Irfan. 

When threat was extended by Irfan to 

eliminate Ramesh, his mother ,Mahendra 

,Natthoo and other persons of the locality 

were present. At that moment about 10-15 

persons were there. The complainant 

showed his ignorance with respect to 
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Ext.Ka.2. portraying second of wife of 

Irfan. He did not certify the photo taken at 

the marriage of Irfan. The complainant 

(P.W.1) had come back prior to reciting 

the Nikah at about 11/12 "O"clock. He 

did not have any information as to 

whether the girl with whom marriage of 

Irfan was performed was within the 

access of Sheela. He proved similarity 

between Ext.Kha2 and Ka.2. In Ext.Ka.3 

Irfan and Sheela were shown side by side. 

Irfan was wearing the cloths of groom. In 

Ext.Kha.4, the picture of Irfan has been 

delineated. Probably, the lady was the 

same which was delineated in Ex.Ka.2. 

The invitation card which was printed for 

the marriage of his sister was proved as 

Ext.Ka.5. In that invitation card, the name 

of Ramesh (deceased) was elucidated. 

There is no member of his family in 

Ext.Ka.6. He disowned that he had falsely 

implicated them on account of litigation. 

It was also divulged that the room of the 

house was rented to Irfan in the 

intervening period of one & half to two 

years earlier. The possession of the room 

rented to Irfan was taken by the mother of 

the complainant after 8-9 months of the 

incident of murder. At the crucial period 

of murder of Ramesh, some glasses and 

clothes were lying inside the room of 

which photo was taken by the station 

officer concerned. The complainant 

asserted with respect to presence of Irfan 

in that room. The complainant was 

associated with his brother Mahesh 

(P.W.5) upto coming back from the police 

station concerned. The dead body was 

sent at about 10.15 a.m. on rickshaw. 

Mahesh (P.W.5) went on motor cycle. 

Irfan was tenant in the room of Ramesh. 

Sheela had illicit corporal relation with 

Ramesh. There is no intention of 

implicating Irfan with an oblique design 

of getting the room vacated.  

 12.  Mahendra Giri was examined as 

P.W.2. In his statement on 24.9,86 

averred that his house is in the adjoining 

of Ashok (P.W.1) and Mahesh (P.W.5). 

He was well aware about the identity of 

accused persons namely Haroon, 

Rahimuddin, Irfan and Sheela. Sheela is 

the widow of Ramesh (deceased). Haroon 

and Rahimuddin used to work with Irfan. 

His shop was situated in the vicinity of his 

house. Haroon and Rahimuddin did not 

stay at the shop in night. It was the 

incident prior to four to four and half 

years, he came to know in the morning 

about murder. The miscreants Irfan and 

Haroon were coming back from the house 

of Sheela at about 12.15 in the night. The 

accused persons were not present at the 

shop on the fateful day of occurrence. He 

had seen the dead body of Ramesh to 

whom a number of injuries were inflicted.  
 

 13.  In his cross examination he 

deposed that he was sleeping outside the 

house. He had seen from the distance of 5 

to 7 paces that the miscreants were going. 

The distance from the shop of Irfan was 

about 8 to 10 paces. His shop was 

adjacent to the shop of Irfan . Irfan had 

small shop. The door of the shop of 

Mahendra Giri (P.W.2) and Irfan was 

opening towards east. He (P.W.2) was 

taking rest after urination. He had shown 

the place of his sleeping and the place of 

departing of miscreants. He could not put 

forth any reason as to why it has not been 

demonstrated in the map. He was well 

aware about the miscreants. Their names 

were disclosed to the station officer 

concerned. He could not advance any 

reason why it was omitted. When he 

reached near the dead body of Ramesh at 

about 5.30 a.m., Ashok (P.W.1) Mahesh 

(P.W.5) and Banwari were present. He 

had gone at the house of Ramesh at about 
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4.30 p.m. at the call of Station Officer 

concerned. At that moment, police 

personnel were present there. The station 

officer concerned was present in front of 

room of Sheela (accused appellant). The 

dead body of Ramesh arrived after 2/3 

days at about 2 to 2.30 p.m. He remained 

at his shop on the fateful day of murder 

from 7.30 to 8.00 a.m. and 7.30 to 8. p.m. 

It was disclosed by him that Dhama 

Advocate, had been looking after his 

cases for the last 5 to 7 years. Ashok 

(P.W.1) had been clerk of Mr. Dhama 

Advocate. It was also divulged by him 

that Rahimuddin is servant at the shop of 

Irfan (accused).  
 

 14.  The prosecution had examined 

Suresh Chandra Singhal as P.W.3. He 

stated on oath that on 23.6.82 at about 

1.30 p.m. he was sitting at the outer 

portion of house of his Tau. Yogesh, 

Ashok (P.W.1) ,Bhagat, Banwari Lal and 

Babu Ram were also sitting there. Haroon 

and Rahimuddin were brought there in the 

custody of police personnel. It was 

unfolded by the police that both the 

miscreants namely Haroon and 

Raimuddin would make recovery of the 

weapons inclusive of clothes used in the 

murder of Ramesh. Both the miscreants 

were interrogated by him (P.W.3), they 

answered in affirmative. The miscreant 

Haroon went ahead, P.W.3 Suresh 

Chandra and others proceeded behind the 

police personnel. The lock of the shop of 

Irfan (accused) was opened by Haroon. 

He took out a dirty Khaki pant from the 

plywood makeshift roof which was 

saturated with blood. A torn towel was 

taken out from the cannister filled with 

black oil. Both the articles were sealed by 

the station officer concerned in different 

bundle. He (Suresh Chandra Singhal-

P.W.3) and Yogesh had put their 

signatures on the Fard which was marked 

as Ext.Ka.4. The accused Rahimuddin 

went ahead and entered in the shop. He 

took out an iron axle from the rack of 

table. The fard of the recovered article 

was prepared and was duly signed by him 

and Yogesh which was marked as 

Ext.Ka.4. The recovered rod was put 

under seal cover and was also signed by 

him. Haroon was the servant of Irfan. 

Both were present in the court. On 

21.6.1982, the P.W.3 Suresh Chandra 

Singhal and the son of his Tau,Mahesh 

were coming back after looking picture. 

They saw Irfan and Haroon coming from 

their shop. When they were at the distance 

of 5 to 7 paces, Mahesh said to Irfan to 

have a cup of tea. Irfan did not show his 

willingness on the pretext of going to 

village. Iran and Haroon were highly 

disturbed. They proceeded towards the 

Hapur stand. After some time Haroon 

came back and proceeded towards the 

shop of Irfan. He (P.W.3) and Mahesh 

returned to their house. Next day at about 

5.30 a.m. He (P.W.3) was sleeping inside 

his house. His father shouted that 

someone had done to death to Ramesh in 

the night . He (P.W.3) immediately 

rushed towards the house of Kailash 

Narain. Sheela (accused appellant) was 

lamenting and bemoaning outside of the 

house. The corpse of Ramesh was lying 

on the cot in the room. There were 

multiple injuries on his person. There was 

blue mark on the neck. On that crucial 

date, Irfan, Rahimuddin and Haroon did 

not come at the shop. The shop was 

closed. He (P.W.3) remained present there 

upto 6'1/2 'O' clock till then neither they 

(accused persons) came nor the shop was 

opened. He reached near to the deceased 

Ramesh at about 5.00 a.m. and remained 

there till 6.30 a.m. When he (Suresh 

Chandra Singhal-P.W.3) reached at the 
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place of occurrence, Mahesh ,Ashok, 

Natthoo were present there. Mahesh s/o 

Lakhpat was also present there. The shop 

of Mahesh s/o Lakhpat was opened on the 

fateful day. The miscreants were arrested 

by the police personnel on 23.6.1982. The 

key of lock which was opened by Haroon 

was closed by police personnel and was 

given to Haroon. They remained present 

at the shop of Irfan about one hour. The 

panchayatnama of Ramesh was done 

before him. The house of Ramesh is at a 

distance of 400 yards from the tea shop of 

Bhure and 100 yards from his house. He 

proved the presence of Irfan and Haroon.  
 

 15.  The prosecution has examined 

Baboo Lal Sharma as P.W.4. He stated on 

oath with regard to murder of Ramesh in 

June 1982. He had gone at the place of 

occurrence. The dead body of Ramesh 

was lying on the cot. The police personnel 

had come and had taken into custody the 

pillow etc. The articles taken by the police 

were marked as Ext.Ka.8 to 11. He had 

proved his signature on Ext.Ka.6. Next 

day, Sheela (accused) had supplied screw 

driver which was marked as Ext.Ka.12. 

The screw driver recovered by the police 

personnel was saturated with blood. It 

was affirmed that the said screw driver 

was used in the commission of murder. 

Sheela went ahead. She opened the lock 

and door. The screw driver was wrapped 

in the cloth and the fard of which was 

prepared and marked as Ext.Ka.7.He had 

proved his signature on Fard Ext.Ka.7. 

Next day, the children of Sheela had left 

the house.  
 

 16.  In his cross examination he 

deposed that he had reached at the place 

of occurrence at about 5.30 a.m.The 

police personnel were not present there. 

Mahesh, Ashok, Banwari and Suresh 

were present there. He could not mind as 

to whether Mahendra was present there or 

not.Sheela (accused appellant) was 

present there.,He came back after 2 to 4 

minutes. He again went at about 8.30 

a.m.The dead body of Ramesh was lying 

on the cot. The dead body was not sealed. 

He had again gone at 10.30 a.m.The dead 

body of Ramesh was sent at that time. He 

came back at about 6 to 6.30 p.m.Next 

day, police was not present there. 

Recovery was made at about 11.30 a.m. 

There was gathering on 23.6.1982 then he 

was also present there. One police 

constable called him by indication. The 

Station officer concerned, P.W.4 Babu 

Lal Sharma and Sheela entered inside the 

room. The station officer concerned came 

back taking the screw driver. The screw 

driver used in the said crime was marked 

as Ext. Ka.11. The entire process was 

completed at the place of occurrence. The 

house of P.W.4 Babu Lal Sharma and 

Mahesh was in front of each other. The 

house of the deceased Ramesh is situated 

at Hapur road. 
 

 17.  The prosecution has examined 

Mahesh Chandra as P.W.5. He stated on 

oath that he is well aware about the 

identity of the accused persons. Haroon 

and Rahimuddin used to come to Irfan. 

Sheela is the wife of his brother, Ramesh. 

In one portion Ramesh used to live, one 

portion of that house was given on rent to 

Irfan. Sheela and Irfan had illicit physical 

relation. He heard shriek and scream of 

wife of Ramesh (Sheela) on 22.6.82 at 

about 5.00 a.m. He in the company of his 

wife, Ashok Kumar (P.W.1) and mother 

went inside the room of Ramesh 

(deceased). Sheela was lamenting on the 

door step of the room of Irfan. The dead 

body of Ramesh who was wearing linear 

half pant was lying on the cot in the room. 
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Blood was clotted on the face. There were 

multiple injuries. One pillow was placed 

below the head and one beneath the leg. Both 

the pillows were saturated with blood. The 

children of Ramesh were not present there. 

They came out seeing the deceased Ramesh. 

The condition of his mother deteriorated. She 

was consoled. At about 5.30 a.m. he (P.W.5), 

Ashok and Rajkumar went at the police 

station concerned for lodging the first 

information report. Ashok (P.W.1) handed 

over the report of the incident to the Moharrir. 

On 21.6.82, he (P.W.5) and Suresh went to 

see picture, while returning they were taking 

tea and saw Haroon and Irfan were coming 

back from their shop. When they came near to 

them, they offered to have a cup of tea. Irfan 

was confounded and perplexed. He showed 

his hurriness. After sometime Haroon came 

there and moved towards his shop. There was 

illicit corporal relation between Irfan and 

Sheela. Irfan had thrashed to Ramesh many 

times on this pretext. Irfan had given overt 

challenge to eliminate to anyone who would 

dare to intervene in their relation. Ramesh had 

beaten to his wife Sheela. Sheela had attended 

the marriage of Irfan against the wish of 

Ramesh. Ext.Ka.1 was written by Sheela. On 

thrashing of Sheela by Ramesh, Irfan came 

and warned that whosoever would muster 

courage to interdict in his matter, would be 

eliminated for ever. Ext.Ka. 2 was recovered 

from the room of Ramesh in the newspaper. 

He (P.W.5) had seen to Sheela reading and 

writting the letter. Ext.Ka.1 is signed by her. 

He had seen her reading and writing .He was 

well aware about her hand writing. The same 

was signed by her.  
 

 18.  The fateful date when Ramesh 

was liquidated, the shop of Irfan was 

closed. On 23.6.1982, the wife of Ramesh 

had come at about 3'1/2 'O' clock. When 

the wife of Irfan opted to open the door, 

in the meantime police arrived and took 

her into custody. He (P.W.5) and Babu 

Lal were called outside by the police 

personnel. It was disclosed by the Police 

personnel that the accused Sheela wanted 

to get the screw driver recovered. On 

being interrogated, Sheela evinced her 

willingness to get the recovery of screw 

driver used in the murder of Ramesh. It 

was about 11.30 a.m. Two sub-inspectors, 

P.W.5 Mahesh Chand and Babu Lal went 

forward behind Sheela. Sheela opened the 

door after unfastening the lock and 

entered inside the house. Both the sub-

inspectors in association with P.W.5 

Mahesh Chand and Babu Lal entered 

inside the house. The cannister was 

placed towards north window. The screw 

driver used in the commission of said 

crime was taken out from that cannister. 

The said screw driver was saturated with 

blood at a number of places. The said 

screw driver was put under seal and the 

fard was prepared exhibiting as Ka.7. The 

said Fard was signed by P.W.5 Mahesh 

Chand ,Babu Lal and Sheela and was 

marked as exhibit-12.  
 

 19.  In cross examination Mahesh 

Chandra (P.W.5) divulged that he had 

been working on the post of clerk in the 

civil court since 3.7.75. He was posted in 

the court of Munsif Magistrate. The report 

was written at about 5.30 a.m. in the 

frontal portion of room of Ramesh. At 

that moment, Suresh, Banwari Lal, Babu 

Lal, Nattho etc. came. He did not mention 

with regard to envision of Haroon and 

Irfan in the night. There has been no 

disclosure with regard to illicit relation 

between Irfan and Sheela. He has also not 

discussed any inkling for thrashing to 

Sheela and any threats extended by Irfan. 

This fact was also not unravelled that the 

condition of mother was deteriorated. He 

(P.W.5) stayed at the police station 
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concerned about 10 minutes. The police 

had come after 5 to 7 minutes after his 

departure. It was intimated by him to the 

Station Officer concerned that 

Rahimuddin was doing work at Irfan but 

this was not reduced in writing. It was not 

divulged by him that Sheela was weeping 

at the threshold of room of Irfan. It was 

also not unfolded that the children of 

Ramesh were not there. This matter was 

brought in the notice of Irfan which 

caused him infuriation and extended 

threats. This fact was intimated to the 

Station officer concerned. He could not 

expose any reason as to why it was not 

reduced in writing. Irfan had taken on rent 

the said room prior to one & half or two 

years. He could not inform the amount of 

rent. This fact was not mentioned while 

lodging the report. The relationship with 

Irfan was merely of a tenant. Irfan had 

thrashed to Ramesh about month back to 

the incident. He (Irfan) used to beat to 

Ramesh earlier also. On account of 

relationship with Bhabhi (Sheela) he had 

gone on 12.6.82. Ashok Kumar (P.W.1) 

was also associated to him. They 

remained at the house of Irfan about one 

and half hour. It was not remembered to 

him that photo was clicked or not. He 

could not identify to Ext.Ka.2 (photo) 

which was clicked in red Sari whether she 

was the wife of Irfan as he (P.W.5) had 

never seen the wife of Irfan. In Ext.Ka.2 

green dhoti of Sheela has been depicted. 

Second lady is the same who has been 

portrayed in Ext.Ka.2. That lady was seen 

in the marital function. In Ext.Ka.4, Irfan 

has been evinced. He (P.W.5) was not 

aware as to that photo was pertaining to 

marriage and the said lady was not 

manifested. In Ext.Kha 3 groom Irfan was 

evinced. He showed his ignorance as to 

whether it was pertaining to the marriage. 

In Ext.Kha.1. the photo of Mahesh Chand 

(P.W.5) and Sheela was displayed. He 

could not ascertain as to whether this 

photo was clicked at the time of marriage 

of Irfan. The name of son of Sheela is 

Manoj. Ext.Ka.2 and negative were made 

available to him in December 1982 which 

were handed over to Government 

Counsel. The letter was also given to him. 

He could not disclose the name of 

government counsel. The government 

advocate was hailing to Meerut District. 

He was engaged when the case was 

transferred. No letter or application was 

presented to the Superintendent of Police. 

He did not disclose the distance of 

Uchauli from Meerut but divulged that 

this path can be covered within half hour. 

He (P.W.5) was annoyed hearing about 

the extra marital relation of Sheela with 

Irfan anterior to one year. He (P.W.5) had 

tried to convince Irfan but he did not 

agree. He admitted that Irfan was tenant 

of Ramesh. He also ratified with regard to 

illicit relation of Irfan with Sheela. He 

also authenticated with regard to beating 

of Sheela by Ramesh. On 19.6.1982, 

Ramesh had thrashed to Sheela . After 

half an hour Irfan appeared then he vented 

his ire & irate that Ramesh will be 

decimated. He (P.W.5) did not move any 

application with regard to that episode. 

Jalaluddin who is the brother of Irfan, is 

owner of the shop in question. He could 

not disclose the whereabouts of 

Jalaluddin. He (P.W.5) did not make any 

complain of illicit relation of Irfan with 

Sheela to any person of the locality or to 

Jalaluddin. His father had died in 1980. 

He (P.W.5) did not make complain to 

Banwari Lal. Nobody had disclosed to 

him with relation to her relation with 

Irfan. The shop was rented at Rs. 50/-. 

The rent of the shop was taken by mother. 

The mother was living with him. His 

mother is in possesion of the room rented 
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to Irfan. Irfan did not live in Uchauli at 

the time of marriage as well as on the 

crucial day of murder of Ramesh. Irfan 

used to live in the room of Ramesh. He 

(P.W.5) was not aware as to whether bus 

was running to Uchauli or not. The bus 

was plying from Mawana station. The 

Mawana station was at a distance of three 

kilometres from the place of occurrence. 

He did not interrogate from Irfan as to 

why he was going at his room at 12'1/2"O' 

clock at night. He (P.W.5) was sipping tea 

prior to 3-4 minutes. Thereafter 4 to 5 

minutes were passed away. Haroon had 

come back after one and one & half 

minutes. Bhoora and his servant were 

present there. He had been looking to 

Bhoora running the shop for the last 8 

to10 years. He was not aware as to 

Bhoora was conversant to Irfan. He 

(P.W.5) did not have any conversation 

with Bhoora after liquidation of Ramesh. 

After murder of Irfan, the shop of Natthoo 

was rented at Rs. 250/- per month. 

Mahendra did not have any shop. The 

room adjoining to the road was not in the 

tenancy of Mahendra. He (P.W.5) did not 

recollect as to whether this fact was 

narrated to the Station Officer concerned 

that the shop of Irfan was closed. He 

(P.W.5) rebutted this fact that this story 

was fabricated so as to get the shop 

vacated. He confronted this fact that the 

photo was taken from the album of Irfan 

and was got prepared deceitfully. The 

roon was rented to Irfan. He could not 

recollect the exact period of departure of 

Sheela to attend the marriage of Irfan. On 

paying a glance on the wife of Ramesh, 

he declined to have meal. Ramesh did not 

interrogate from him as to why he had 

attended the marriage of Irfan. His father 

had executed a will in favour of his 

mother in which the place which was in 

possession of Ramesh and Sheela was not 

portrayed. He was not aware when this 

share was demarcated. There was no 

partition from Ramesh. Since Ramesh 

was divested from the property of his 

father thus the question of partition did 

not crop up. His mother had staked her 

right over that property. His mother had 

produced the copy of Prabhat in the suit. 

He could not confirm as to whether 

Ext.Ka.7 is the same document. This fact 

was divulged by Sheela to the station 

officer concerned and thereafter she 

opened the door removing the lock. The 

cannister was not taken into possession. 

After recovery of screw driver at the 

pointing of Sheela from the room, she put 

lock in the room. The Station officer 

concerned visited the room where the 

corpse of Ramesh was lying. He could not 

recollect as to whether the second room 

was opened or not. The lock which was 

put in the door by Sheela was not in his 

presence. The fard was prepared by the 

same Station Officer who had recorded 

his statement. The process of recovery 

was completed at about 11.45 a.m. Sheela 

used to read and write and was teaching to 

the children. He refuted that this story has 

been cooked up so as to take possession 

over the house in question.  
 

 20.  The prosecution had examined 

Pradeep Kumar as P.W.6. He stated on 

oath that he has a shop of photography at 

Meerut. He proved to have taken some 

photos of dead body. He proved 

Ext.Ka.3,9/1,9/2,9/3 and 9/4. The photo 

was clicked at about 2.30 to 3.00 p.m. but 

he had neither put his signature nor had 

kept the negative.  
 

 21.  Prosecution has examined Babu 

as P.W.7. He stated on oath that he was 

running tea shop in June 1982 in 

Madhavnagar near Hapur stand. The 
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house of deceased Ramesh was situated in 

front of his tea shop. Sheela is the wife of 

Ramesh (deceased). The accused persons 

namely Irfan, Haroo and Rahimuddin are 

well to known to him. He divulged for 

closing his tea shop at about 7.30 to 8.00 

p.m.He disowned closing of his shop at 

about 1.30 a.m. at night. He disowned his 

meeting with those miscreants on that night. 

He also stated that he had not seen those 

accused persons entering and departing 

from the house of Ramesh. The station 

officer concerned had not recorded his 

statement. He turned hostile. He was cross 

examined by the prosecution to have given 

any statement under section 161 Cr.P.C. to 

the investigating officer.He had proved 

Ext.Ka.8. He admitted that affidavit paper 

no.35 Kha was given by him.  
 

 22.  Constable Kanhaiya Lal was 

examined as P.W.8. He stated on oath that he 

was posted as constable at the police station 

Medical College on 22.6.82. On the 

production of report Ext.Ka.3 at about 6.20 

a.m. by Ashok Kumar (P.W.1) ,he prepared 

Chik Report Ext.Ka.9. He proved 

Ext.Ka.3,written FIR, Ext.Ka.9, Report No.6. 

He also proved the Report No.31 dated 

22.6.82 written by H.C. Dharmpal and Report 

No.17 dated 23.6.82 written by 

H.C.Dharmpal. He also proved Ext.Ka.11 and 

Ext.Ka.12. He (P.W.8) was not cross 

examined by the defence.  
 

 23.  The prosecution has examined 

Prakash Chand as P.W.9 who was posted as 

C.C.Malkhana Sadar Meerut. He stated on 

oath that he recognized the hand writing & 

signature of Malkhana incharge Sheesh Ram. 

He has brought with him the Malkhana 

register. On 27.7.1982 he sent the case 

property for chemical examination to Agra. 

Pursuant to the order of the Chief Judicial 

Magistrate dated 9.7.1982, those incriminating 

articles were sent through Constable Subhash 

Chand. The articles remained intact till it was 

preserved in the Malkhana. These articles 

were kept in Sadar Malkhana from the police 

station concerned on 26.7.1982. The order of 

Chief Judicial Magistrate dated 9.7.82 was 

received in Malkhana Sadar on 27.7.1982 and 

on that date it was sent to Agra for chemical 

examination but no report was received with 

regard to its return.  
 

 24.  Dr. S.K.Tyagi (P.W.10) who 

was posted as Medical Officer at Public 

Health Centre Bhagwanpur District 

Saharanpur stated on oath that he was 

posted at mortuary in P.L.Sharma 

Hospital Meerut on 23.6.1982. On that 

day at about 12.00 (noon), he conducted 

the post mortem of Ramesh Chandra 

Gupta son of Kailash Chandra r/o 62, 

Madho Nagar Meerut. The dead body of 

Ramesh was brought by constable 

Rameshwar Singh and Constable 

Harendra Singh under seal cover. The 

deceased Ramesh was about 32 years old 

with average body built. Rigor mortis was 

present on lower extremities only and had 

passed from upper extremities. 

Decomposition had started. The nails 

were deeply cyanosed. Eyes were open 

and bulging. There was bleeding from 

mouth and stool was coming out of anus. 

His genital on examination were found 

with smegma behind corona glandis.  
 

 25.  Following ante-mortem injuries 

were found on the person of deceased 

Ramesh.  
 

  1. Incised wound 2 cm x 1 cm x 

bone deep on the lateral aspect of right 

eye brow. 
  2. Incised wound 2.5 cm x 1 cm 

x muscle deep on the left angle of lower 

jaw. 
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  3 3. Bruise 21 cm x 8 cm on the 

front of neck more on left sid side.  
  4. Multiple abrasion in area of 

12 cm x 4 cm on top of left shoulder. 
  5. Linear abrasion of 1 cm long, 

2 cm below the left elbow. 
  6. Bruise 18 cm x 9 cm on front, 

chest and lower part of neck. 
  7. Bruise 18 cm x 10 cm x 12 

cm below the left nipple. 
  8. Multiple abrasion 8 cm x 5 

cm on the dorsom of right hand. 
  9. Traumatic swelling around 

both the scrotum sachs. 
 

  Internal Examination  
 

 26.  On internal examination, the 

doctor found that membrances were 

congested . The brain was also congested. 

Ribs from 2 to 8 were found fractured on 

oath side. Pleura was lacerated and 

congested . There was fracture of hyoid 

bone and cartilages. Trachea rings were 

lacerated and contained blood. Both the 

lungs were lacerated and congested. Big 

vessels were contused. In the soft tissues 

and chest cavity there was large collection 

of blood about 250 ml. Penitorium was 

congested. Spleen & kidneys were 

congested. Teeth were 16 x 16,pharynx 

and larynx were congested.  
 

 27.  Death could have occurred in the 

night 21-22/6.82.  
 

 28.  According to the opinion of the 

doctor, the deceased Ramesh died about a 

day and half back because of asphyxia, 

syncope and ante-mortem injuries. The 

doctor has proved the post mortem report 

exhibit Ka.13.opining that injuries were 

sufficient in ordinary course of nature to 

cause death. Death could have occurred in 

the night of 22/22.6.1982.  

 29.  The prosecution had examined 

constable Subhash Chand as P.W.11. He 

stated on oath that he was posted as 

constable at Police Station Medical 

College District Meerut. He had taken the 

case property from Malakhana Sadar to 

Agra for chemical examination. The seal 

of the case property was intact. There was 

seal of Chief Judicial Magistrate Meerut 

on the said case property.  
 

 30.  The prosecution had examined 

constable Subhash Chand as P.W.11. He 

stated on oath that he was posted as 

constable at Police Station Medical 

College District Meerut. He had taken the 

case property from Malakhana Sadar to 

Agra for chemical examination. The seal 

of the case property was intact. There was 

seal of Chief Judicial Magistrate Meerut 

on the said property.  
 

 31.  The prosecution has examined 

S.I. Sudarshan Chandra Katoch as P.W. 

12 . He stated on oath that he was posted 

as S.I. in June 1982. He was entrusted the 

investigation of this case. He started the 

investigation of this case on 22.6.1982 

after visiting the place of occurrence at 

Mohalla Madhonagar Meerut. The corpse 

of Ramesh was lying at the place of 

occurrence. The corpse of Ramesh was 

taken into custody and made inspection of 

the place of occurrence. The photographer 

took the photo of the place of occurrence. 

The investigating officer also prepared the 

site plan of the place of occurrence. The 

site plan prepared by the investigating 

officer was marked as Ext.Ka.14 and the 

same was duly proved. He got the 

Panchnama prepared which was marked 

as Ext.Ka.15. The photo lash, letter to 

Chief Medical Officer and the Challan 

Lash were prepared and marked as 

Ext.Ka.16,17 and 18 respectively. The 
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investigating officer further sent a letter to 

Chief Medical Officer raising some 

questions which was marked as 

Ext.Ka.20. The dead body of Ramesh was 

wrapped in a cloth and was sealed. After 

completing requisite formalities, the dead 

body was sent to the mortuary under the 

supervision of constable Harendra Singh 

and Rameshwar. He collected one 

pillow,one bed sheet and one bed cover 

saturated with blood which were 

collectively marked as Ex.Ka.6. The 

investigating officer recorded the 

statement of Ashok Kumar (complainant 

P.W.1) Mahesh Chandra (P.W.5), 

Banwari Lal, Suresh Chandra Sanghal 

(P.W.3), Karmvari, Babu s/o Ram Karan 

and Yakub s/o Pyare Mian and other 

witnesses. On the same night, the accused 

Irfan was arrested from his shop. On his 

pointing some incriminating articles were 

recovered which were deposited in the 

Malkhana under seal cover. On 

23.6.1982, the investigating officer 

arrested the accused Sheela from her 

house. On the pointing of Sheela, a screw 

driver used in the said crime was 

recovered in the presence of witnesses 

namely Mahesh Chandra Sanghal and 

Babu Lal Sharma. The said screw driver 

was marked as Ext.Ka.12. The site plan of 

recovery of screw driver was prepared 

and marked as Ext.Ka.21. The statement 

of Mahesh Chandra Saghal and Babu Lal 

Sharma was recorded. Thereafter the 

accused Haroon and Rahimuddin were 

arrested. On the pointing of Haroon, 

blood saturated pant and towel were 

recovered which was marked as Ext.Ka.4. 

The recovered articles were duly sealed in 

the presence of Suresh Chandra Sanghal 

and Yogesh Bansal. On the pointing of 

accused Rahimuddin a blood saturated 

iron rod (Ext.Ka.4) was recovered which 

was marked as Ext.Ka.5. The recovered 

rod was put under seal in the presence of 

Yogesh Chandra Sanghal and Suresh 

Chandra Sanghal. He had proved the 

Ext.Ka.22 relating to site plan of recovery 

of piece of iron and recovery of pant and 

Ext.Ka 23 charge sheet dated 2.8.82 

submitted by Mahavir Singh posted at 

Police Station Medical College as Station 

Officer. He confirmed the arrest of Sheela 

on 23.6.1982 at about 11.30 a.m. Accused 

Sheela was detained at the police station 

up 3.35 p.m.The articles which were 

recovered on personal search were entered 

in G.D. Mahendra had neither disclosed 

the place where he had slept in the night 

nor unfolded the place where he had seen 

the accused Irfan in the night. Mahendra 

had only disclosed the name of Irfan. It 

was also not disclosed by Mahesh 

Chandra that Rahim is the servant of 

Irfan. The children of Ramesh were not 

present at the place of occurrence. The 

accused Irfan was arrested at 7.30 p.m. at 

Sun Battery Charging Works. There is 

distance of about 14-15 yards from the 

place of occurrence and the said shop. 

The door of shop of Irfan and place of 

occurrence was towards Hapur road. The 

accused Irfan was interrogated at his 

shop. There was electric light at the shop 

and Irfan was all alone. The statement of 

accused Irfan was recorded in the electric 

light inside the shop. After putting lock in 

the shop, the accused Irfan proceeded 

with him. The accused Irfan was put in 

lock up after search. The key of the shop 

was not taken from the accused Irfan as it 

was not related with case property. On 

23.6.1982 at about 11.30 a.m.He (P.W.12) 

had gone at the house of accused Sheela. 

After taking into custody to accused 

Sheela, the screw driver used in the crime 

was recovered at her pointing. It was 

entered in the case diary. The accused 

Haroon and Rahimuddin were arrested 
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from the bridge of foul smelling culvert. 

After taking into custody to Haroon and 

Rahimuddin, the investigating officer 

came at the shop of accused Irfan from 

where Irfan was arrested. The shop was 

closed and the key of which was with 

Haroon. At the time of search whatever 

articles recovered from the accused 

persons were deposited at the police 

station and entered in the G.D. The 

accused Irfan was sent to Jail on 

23.6.1982. The almirah from which iron 

rod was recovered was kept at the open 

place. Suresh and Yogesh were the 

witness of fard recovery.  
 

 32.  Sudarshan Chandra (P.W.12) 

stood lengthy cross examination.  
 

 33.  The prosecution had examined 

constable Rameshwar Singh as P.W. 13. 

He stated on oath that he was posted at 

police station medical college Meerut on 

22.6.1982. He had gone at the place of 

occurrence with S.I. Katoch (P.W.12) and 

Harendra constable. After completing all 

the necessary formalties, the corpse of 

Ramesh was handed over to him and 

constable Harendra. The dead body of 

Ramesh was taken at the mortuary by 

them with requisite papers. After 

completing the formalities of post 

mortem, Rameshwar Singh (P.W.13) and 

Harendra reported at the police station 

concerned and submitted the post mortem 

report.  
 

 34.  The prosecution had examined 

constable Subhash Chand as P.W.11. He 

stated on oath that he was posted as 

constable at Police Station Medical 

College District Meerut. He had taken the 

case property from Malakhana Sadar to 

Agra for chemical examination. The seal 

of the case property was intact. There was 

seal of Chief Judicial Magistrate Meerut 

on the said case property.  
 

 35.  After conclusion of the 

prosecution evidence, the accused-

appellants namely Sheela, Irfan, Rahim 

Uddin and Haroon were examined under 

Section 313 Cr.P.C. and in their statement 

they denied all the charges levelled 

against them and pleaded for innocence. 

They stated that they have falsely been 

implicated in the present case at the 

inkling and connivance of interested and 

partisan persons. The investigating officer 

has submitted false and frivolous charge 

sheet against them. In her statement under 

section 313 Cr.P.C. accused Smt. Sheela 

herself divulged that her father in law had 

executed a will deed prior to this incident. 

The room in which the accused Sheela 

and her husband (Ramesh) used to live 

was got constructed by her after execution 

of the will deed. The complainant (P.W.1) 

and her mother in law wanted to grab the 

room on account of which they were 

annoyed and exasperated from her. In 

connection to this a civil suit was also 

instituted. She used to work in the nursing 

home at the night. In the morning when 

she came, she began to bemoan and 

lament looking to the pitiable and pathetic 

condition of her husband. Subsequently in 

connivance with police, the complainant 

(P.W.1) and the witnesses got her 

challaned fraudulently . The witnesses 

and the complainant (P.W.1) had been 

working in civil court Meerut. They are 

hands in glove with the police personnel.  
 

 36.  In the statement recorded under 

section 313 Cr.P.C of Haroon (who has 

been later on declared juvenile vide order 

dated 5.4.2014 and his trial was 

separated), it has come out that all the 

witnesses are hailing to the same 
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genealogy and have come forward to 

implicate them on account of personal 

animosity taking the comauflage of 

getting the shop vacated.  
 

 37.  Further in the statement under 

section 313 Cr.P.C. it has been unravelled 

by Irfan that he used to go to his village 

per day at evening after closing the shop 

and after coming back at morning he was 

opening his shop. He also proved 

Ex.Kha.1 the photo of his marriage in 

which the son of Sheela (accused) 

,Mahesh (P.W.5) and other persons are 

dancing .He also proved Ext.Kha.2 the 

photo of his marriage in which his wife 

and Sheela are present. He proved 

Ext.Kha.3 photo with his wreath in which 

a number of persons are clicked. It was 

also unfolded by accused Irfan that after 

the sad demise of Kailash Narain, on the 

issue of enhancing the rent, some dispute 

had taken place with Mahesh, Ashok 

(P.W.1) and Mahendra but the persons 

present in the market got it pacified. They 

wanted to get the shop vacated from him. 

They had also filed suit in civil court 

Meerut for the purpose of getting the shop 

vacated. He has been falsely implicated 

on account of putting undue pressure 

upon him.  
 

 38.  Accused Rahimuddin in his 

statement under section 313 Cr.P.C. 

deposed that he has been implicated as he 

had taken the side of Haroon ,when 

quarrel of Haroon with Mahesh took 

place. He has been implicated due to 

animosity. 
 

 39.  The accused appellants in their 

defence examined Kaushal Kumar 

(D.W.1) who divulged that he was in 

service at Nandan Cinema in 1980. In 

1982, Naresh Chand Jain was holding the 

post of Manager in the said Cinema Hall 

and Khalil Ahmad Khan used to prepare 

the B.Form. On 21.6.1982, he (D.W.1), 

Naresh Chandra Jain and Khalil Ahmad 

were in service at Nandan Cinema. 

Naresh Chandra Jain & Khalil Ahmad 

Khan had died. On 21.6.1982, there were 

three classes in Nandan Cinema i.e. 

Balcony, Special and First Class.The 

defence witness after looking the attested 

copy of B.Form submitted that on the said 

photo sets signatures were made by 

Naresh Chandra Jain. That B.Form was 

pertaining to night show of 21.6.1982 in 

respect to Nandan Cinema. B.Form is 

distinct for different show. B.Form is sent 

to Amusement Tax Department after 

filling cost of ticket, rent, tax etc. The cost 

of the ticket for Balcony was Rs. 6.00, 

Special Class Rs. 5.00, First Class Rs. 

3.00 According to B.Form there was no 

ticket for Rs. 4.00 in Nandan Cinema. 

Naresh Chand Jain had joined in service 

at Nandan Cinema after 5-6 years. In the 

absence of Jain, other person of the staffs 

were doing the work. Kaushal Kumar 

Sharma (D.W.1) could not confirm as to 

whether he was on duty on 21.6.1982 or 

not. Who had filled the form was not 

confirmed by him. He had proved the 

signature of Naresh Chandra Jain. He 

confirmed that there was no ticket of Rs. 

4/- in Nandan Cinema. He denied that the 

ticket was sold at Rs. 4/- in the case of 

mass gathering. 
 

 40.  The learned trial judge upon 

appreciation and appraisal of evidence on 

record convicted and sentenced the 

accused appellants Irfan & Sheela to 

undergo life imprisonment under section 

302/34 IPC with fine of Rs. 25,000/- and 

in default of payment of fine to undergo 

further three months imprisonment and 

acquitted accused Rahimuddin under 
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section 302 read with section 34 IPC and 

120B IPC .  
 

 41.  We have heard Sri N.I.Jafri 

Senior Advocate assisted by Sri Khalid 

Mohmood learned counsel for the 

appellants and Sri Ashwani Prakash 

Tripathi, learned AGA appearing on 

behalf of State and perused the entire 

material on record. 
 

 42.  Learned counsel for the accused-

appellants contended that the judgment 

and order passed by the learned trial judge 

is per se illegal and erroneous whereby 

the appellants have been awarded life 

imprisonment merely on suspicion while 

there are serious irregularities and lapses 

on the part of the prosecution. The 

prosecution case is based entirely on 

circumstantial evidence. All the witnesses 

produced by the prosecution are highly 

interested and inimical who succeeded in 

accomplishing their evil design. All the 

witnesses had developed the story of 

illicit relationship between accused Sheela 

and accused Irfan being the strong motive 

behind the murder of Ramesh. The 

prosecution witnesses namely Ashok 

Kumar (P.W.1), Mahesh (P.W.5) have 

concoted a false story who in their 

examination unfolded that there was illicit 

corporal relation between Sheela and 

Irfan . Ramesh (deceased) was highly 

irritated and disturbed on account of easy 

virtue of his wife Sheela hence the 

relations between Ramesh and Sheela 

(accused) were highly ruptured and 

frayed. Ramesh used to thrash Sheela 

because of her illicit relations with Irfan. 

It has also come into light that in the 

morning of 19.6.1982, some verbal duel 

took place between Sheela and Ramesh 

(decease). After one and half hour 

accused Irfan came and unleashed reign 

of terror threatening to the husband of 

Sheela to be liquidated in case he caused 

hindrance or obstacle in their courtship. It 

has also come in the evidence that 

Ramesh had thrashed Sheela for attending 

the marriage of Irfan but this entire story 

does not stand on sound footing. There 

are material inconsistency in the 

prosecution version and the statement of 

the witnesses which itself creates 

suspicion about the incriminating 

circumstances framed against them. The 

first information report had been lodged 

without disclosing the name of any 

accused persons.'\No strong motive has 

been attributed for committing the said 

incident. The motive assigned to the 

appellants for committing the gruesome 

and barbarous murder of Ramesh does not 

inspire any confidence corroborating its 

truthfulness and probity. The accused-

appellants are absolutely innocent and had 

been made scape goat on account of 

conspiracy of the complainant and other 

witnesses. There was property dispute 

among the brothers of deceased Ramesh. 

There is no evidence that Sheela was 

staying along with her husband on the 

fateful night. There is no evidence to 

show that applicant Sheela and Irfan were 

last seen together inside the room with 

deceased Ramesh. There is no evidence to 

show that Irfan was seen going inside the 

room asnd coming out of the house of 

Ramesh. The P.W.1 Ashok kumar, P.W.5 

Mahesh Chanda are the brother of the 

deceased Ramesh. There was congenial 

and genteel family term between 

Irfan,Ashok Kumar (P.W.1) Mahesh 

(P.W.5) even the son of Ramesh 

(deceased) attended the marital 

celebration of Irfan which was 

solemnized on 12th June 1982. There is 

vivid demonstration of photograph 

(Ext.Kha.1) showing dance and revel by 
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the son of Sheela (accused) and Mahesh 

Kumar (P.W.5). There is material 

(Ext.Ka.2) showing Sheela sitting with 

Irfan and his wife of which photo clicked 

by Ramesh himself negative of which has 

been produced from the room of Ramesh. 

In the first information report the 

complainant after hearing the shriek and 

shrill of Sheela, he in association with his 

brother Mahesh (P.W.5) and other family 

members reached at the room of Ramesh 

and saw the dead body of Ramesh lying 

on the cot. So far as the corporal relation 

between Irfan and Sheela is concerned, it 

was natural on the part of the family 

members of Ramesh (deceased) not to 

allow Sheela to attend the marriage of 

Irfan and make rejoincing there. Mahesh 

(P.W.5) and Ashok Kumar (P.W.1) were 

jubilant and exhilirated and were dancing 

in the marriage of Irfan has vital impact. 

The sitting of Sheela with accused Irfan 

and his newly wedded wife itself 

demonstrates their cordial and affable 

relations. There was nothing to show that 

the appellants were party to any 

conspiracy.There is no evidence to show 

that appellants Sheela and Irfan were last 

seen together inside the room with 

deceased Ramesh. There is no evidence to 

show that Irfan was seen going inside the 

room and for coming out of the house of 

Ramesh. The alleged confessional 

statement of Sheela regarding recovery of 

screw driver cannot be used against her 

which is inadmissible under section 27 of 

Evidence Act. Moreover, the screw driver 

cannot be a weapon of crime to commit 

murder . There are significant 

contradictions with regard to the recovery 

of articles recovered by investigating 

officer. It was not established from the 

prosecution evidence on record that 

accused-appellants had committed the 

murder of Ramesh thus the conviction and 

sentence awarded under 302/34 IPC is 

highly cryptic and cannot sustain. The 

prosecution has failed to establish any 

criminal conspiracy between Sheela and 

Irfan thus it could not prove its case 

beyond reasonable doubt against them 

therefore, the appeal against the impugned 

judgment and order stands on justifiable 

grounds and may be allowed.  
 

 43.  The main thrust of the learned 

counsel appearing on behalf of the 

appellants is that all the witnesses 

produced by the prosecution were highly 

partisan and interested who wanted to 

satiate their lust of grudge . The 

investigation has also been done in a very 

perfunctory and casual manner. There are 

material inconsistency in the prosecution 

version and the statement of the witnesses 

which itself creates great suspicion about 

the manner of assault at the alleged time 

of occurrence. The first information report 

has been lodged against unknown persons 

while the accused appellant are well 

known to the complainant. The medical 

evidence also does not corroborate the 

prosecution version. The witnesses had 

come at the place of occurrence after 

hearing the shriek and shrill of accused 

Sheela as such it cannot be said that they 

had witnessed the killing and have roped 

the appellants on account of suspicion so 

as to wreak their personal vengeance. No 

strong motive has been attributed for 

committing the said incident. The motive 

assigned to the appellants for committing 

the gruesome and hellish murder of 

Ramesh does not inspire any confidence 

corroborating its verity and truthfulness. 

The name of the accused appellant came 

during investigation at the statement of 

complainant Ashok Kumar (PW.1) and 

Mahesh Chand (P.W.5) It is 

conspicuously explicit from the site plan 
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prepared by the investigating officer that 

nobody had seen the manner of assault 

inflicted upon Ramesh . The statement of 

the investigating officer, who had 

prepared the site plan, recovery memo 

and sent the corpse to mortuary is a 

bundle of contradictions. The falsehood 

and contradictions are so evident that it 

would obliterate the verity and probity of 

the entire prosecution version. It is trite 

fact that Ramesh had met to unnatural 

death which is corroborated from the 

medical report but who were the real 

assailants cannot be deduced by 

implicating the innocent persons merely 

in the guise of suspicion. The learned trial 

judge has erroneously passed the 

impugned judgment and order attaching 

pivotal significance to the statement of 

Ashok Kumar (P.W.1) and prosecution 

witnesses without vetting and weighing 

the material inconsistency in the 

prosecution version, medical evidence 

and the statement of the witnesses. The 

prosecution has failed to corroborate that 

the accused appellants were the actual 

perpetrator of the crime. The conviction 

of the appellants placing reliance on the 

feeble eye witness account Ashok Kumar 

(P.W.1) and Mahesh Chand (P.W.5) is not 

proper for want of independent 

corroboration as the presence of the 

prosecution witnesses on the spot at the 

time occurrence has not been proved. The 

accused appellants have been subjected to 

scapegoat on account of evil design and 

revengeful sentiments of the Ashok 

Kumar (P.W.1) and Mahesh Chand 

(P.W.5). The investigating officer had 

submitted charge sheet against the 

accused appellants relying upon the 

statement of partisan and interested 

witneses . The fair and impartial 

investigation has not been done rather the 

investigation has been done in a tainted 

and prejudicial manner so as to 

circumvent the accused appellants in the 

present case. The accused appellants were 

not arrested at the place of occurrence. 

The prosecution has failed to prove its 

case beyond reasonable doubt as the 

evidence adduced in support thereof were 

not found to constitute a firm basis upon 

which life imprisonment has been 

awarded to the accused appellants. The 

learned trial court has framed the charges 

against them merely on suspicion putting 

at shelf all the material evidence which 

itself stumbles the prosecution version. 

The entire prosecution story is rested on 

uncorroborated facts and evidence and the 

guilt of the accused-appellants not having 

been proved to the hilt by the prosecution, 

the appellants are entitled to the benefit of 

doubt. The absence of apparent motive on 

the part of the accused-appellants who did 

not have any criminal history has a 

material bearing on the question of 

sentence hence the judgment and order 

passed by the trial court may be reversed 

by exercising extraordinary power of 

appellate jurisdiction.  
 

 44. To buttress his argument, learned 

counsel for the appellants have placed 

reliance on the verdict of the Hon'ble 

Supreme Court as well as Hon'ble High 

Court enunciated in the following 

judgments :  
 

  1. Reena Hazarika versus State 

of Assam AIR 2018 Sc.5361 
 

  2. Vikram Jit Singh versus State 

of Punjab 2006 (9) Supreme Court Page 

338 
 

  3. Dr.(Smt.)Nupur Talwar 

versus State of U.P. 2018 (102) ACC 

Page 524 
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  4. Joydeb Patra & others versus 

State of West Bengal AIR 2013 S.C.2878 
 

  5. Shanker Lal & another 

Versus State of Chhattisgarh (Criminal 

Appeal No. 497 of 2008) decided on 

6.10.2017 
 

  6. Sukhjeet versus State of 

Punjab , 2015 (3) S.C. 670 
 

  7. Ranvir Yadav versus State of 

Bihar 2009 (4) SC 205, 
 

  8. Shaikh Maqsood versus State 

of Maharastra 2009 (4) S.C. 429, 
 

  9. Navaneetha Krishan versus 

State through Inspector of Police 

(Criminal Appeal No. 1134 of 2013). 
 

 45.  Per contra learned AGA 

appearing on behalf of the State 

contended that from the prosecution 

evidence, available on record, the case of 

prosecution is proved beyond reasonable 

doubt against the accused-appellants The 

impugned judgment and order passed by 

the trial court is based upon proper 

appreciation of evidence available on 

record. The finding recorded by the trial 

court does not suffer from any legal, 

procedural or factual infirmity or 

vulnerability. It has further been 

contended by learned AGA that the 

prosecution is not bound to prove motive 

of any offence in a criminal case, 

inasmuch as motive is known only to the 

perpetrator of the crime and may not be 

known to others if the motive is proved by 

the prosecution,the court has to consider it 

and see whether it is adequate.It is also 

corroborated from the record that 

prosecution had examined the 

complainant Ashok Kumar as PW-1 who 

in his statement on oath proved 

Ext.Ka.1,Photo Ext.Ka.2 and written 

information Ext.Ka3. The occurrence took 

place in the night of 21/22nd June 1982 at 

about 12.15 a.m. In the morning the wife 

of deceased Ramesh namely Sheela was 

bemoaning and lamenting. On hearing the 

shriek and shrill of Sheela ,the 

complainant (P.W.1) and his elder brother 

Mahesh (P.W.5 ) and other family 

members rushed towards the room of 

Ramesh where he saw dead body of 

Ramesh lying on the cot. The blood was 

coming out from the mouth of deceased 

Ramesh. There was numerous marks of 

injuries on the body of Ramesh which 

demonstrates that Ramesh was liquidated 

at falling hours of night. The prosecution 

has fully proved the presence of accused 

Sheela in the night of 21/22.6.1982 with 

deceased Ramesh. The argument of 

learned counsel for the appellants that 

Sheela was working as Nurse and was on 

her duty in the nursing home.When she 

came in the morning on 22.6.1982, she 

found her husband (Ramesh) laying on 

the cot. The accused Sheela cannot get 

away by simply keeping quiet and silent 

on the premise that the prosecution has to 

prove its case . There is nothing on record 

to substantiate that accused Sheela was 

not present in the night on 21/22.6.1982 

with her husband deceased Ramesh in the 

house and she was at Nursing Home. The 

recovery of screw driver has been made at 

the pointing of Sheela. The recovery of 

iron rod was madfe on the pointing of 

Rahimudddin. The recovered screw driver 

was duly marked as Ext.Ka.12. The 

recovered screw driver was saturated with 

blood stains. The person who is supposed 

to give such information could be so 

physically impaired that he could hardly 

narrate the factum of incident, knowing 

the conditions of the informant's mother 
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who was highly saddened person to rush 

to the police station immediately after the 

occurrence. At times being grief-stricken 

because of the calamity it may not 

immediately occur to the informant that 

he may give a report in detail. It is not in 

dispute that place of occurrence is inside 

the house of Ramesh . The prosecution 

witnesses are natural witnesses and they 

have no motive to make false statements 

against the accused-appellant. Even if, 

there is absence of motive, it would not 

benefit the accused when there is reliable 

and acceptable version of the eye 

witnesses, In a case where near and dear 

one is killed, his family members would 

not spare the real culprits and falsely 

implicate others. The relationship is not a 

factor to affect the credibility of the 

prosecution witnesses. The testimony of 

the aforesaid prosecution witnesses 

cannot be discarded merely on the ground 

of being closely related to the deceased. 

Each case must be judged on its own 

facts. The presence of the witnesses is 

proved to be natural and their statements 

are nothing but truthful disclosure of 

actual facts leading to the occurrence, it 

will not be permissible for the Court to 

discard the statement of such witnesses. 

There is no bar in law on examining 

family members or any other person as 

witnesses. In cases involving family 

members of both sides, it is the family 

members who come forward to disclose 

correct facts. If the statement of 

witnesses, who are known to the parties 

affected is credible, reliable and 

trustworthy there would not be any reason 

for the court to reject such evidence 

merely on the ground that the witness was 

a family member or an interested witness 

or a person known to the affected party . 

The P.W.1 Ashok Kumar and P.W.5 

Mahesh Chandra were put to lengthy 

cross-examination, but nothing could be 

elicited by way of cross-examination so as 

to create doubt about their stand. Their 

testimonies have been well supported by 

the medical evidence. There is complete 

consistency and coherence in the 

examination-in-chief and cross-

examination of the prosecution witnesses, 

There is nothing on record to show if the 

prosecution witnesses had any animus 

against the accused appellants so as to 

implicate falsely in the present case. The 

testimony of prosecution witnesses are 

cogent, credible and trustworthy and have 

a ring of truth. There is nothing on record 

to disbelieve the statements of the 

prosecution witnesses.On appreciation of 

entire evidence on record, the learned trial 

court has rightly found them guilty.  
 

 46.  Considering the entire facts and 

circumstances of the case, we are of the 

considered opinion that the registration of 

the first information report is mandatory 

with respect to the incident occurred. It is 

not necessary that the first information 

report should contain minutest detail. The 

first information report is not an 

encyclopaedia to give each and every 

details. Minor contradictions cannot be 

taken to be a ground to reject the 

testimony of the prosecutions witnesses of 

facts. In the deposition of witnesses there 

are always normal discrepancies due to 

normal errors of observation, loss of 

memory, mental disposition If the 

evidence is incredible and cannot be 

accepted by the test of prudence, then it 

may create a dent in the prosecution 

version. It is only the serious 

contradictions and omissions which 

materially affect prosecution case but not 

every contradiction or omission. In order 

to appreciate the evidence, the Court is 

required to bear in mind the set-up and the 
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environment in the which the crime is 

committed. The appellant Sheela wife of 

deceased Ramesh is duty bound to explain as 

to how her husband died. When an offence 

like murder is committed in the secrecy 

inside a house, the initial burden to establish 

the case would undoubtedly be upon the 

prosecution. In view of section 106 of 

Evidence Act, there will be a corresponding 

burden on the inmates of the house like in the 

present case wife to give cogent explanation 

as to how the crime was committed. Bearing 

in mind these broad principles the evidence 

is required to be appreciated to find out what 

part out of the evidence represents the true 

and correct states of affairs. It is for the Court 

to sequester the grain from the chaff. The 

appellants Sheela, the wife of Ramesh and 

Irfan being the tenant of the room where the 

dead body of Ramesh was found, have to 

give an explanation as to why he sustained 

injuries when they could not offer any 

explanation as to the homicidal death of 

Ramesh, it is a strong circumstance against 

both the accused that they are responsible for 

the commission of the offence. The Court 

cannot draw adverse inference only because 

of any contradiction in the statement of the 

witnesses. The Court can rely on the quantity 

and not quality of evidence which is material. 

The testimony of the prosecution witnesses 

fully supports the prosecution case and they 

have no motive to make false statement 

against the accused-appellants. The evidence 

must be weighed and not counted. It is 

quality and not quantity which determines 

the adequacy of evidence as has been 

provided under Section-134 of the Evidence 

Act. The learned counsel for the accused 

appellants had cited a catena of decisions to 

prop up his submissions which do not have 

any applicability with the present set of facts. 

Medical evidence (postmortem report) fully 

corroborates the prosecution version as well 

as the testimony of the prosecution 

witnesses. The blood stained weapon of 

offence and recovery of articles at the time of 

arrest of the accused persons on their 

disclosure statement made by them is 

admissible under section 27 of the Evidence 

Act. Merely because the other accused 

Rahimuddin who was named by the 

prosecution has been acquitted by giving 

benefit of doubt would not make the 

evidence of the witnesses totally 

untrustworthy .  
 

 47.  "Falsus in uno falsus in omnibus 

" has never been accepted as an argument 

to discard the evidence of a witness .The 

trial court has appreciated the evidence 

carefully .The statement of prosecution 

witnesses of fact despite being lengthy 

and searching cross examination nothing 

of any consequence has been elicited to 

discredit them.  
 

 48.  It has been argued on behalf of 

the appellants that the injuries caused to 

deceased are incised wound and the 

recovery is of screw driver and iron piece 

from which it is not possible to cause 

incised wound. It has also been argued 

that if screw driver will be used then 

punctured wound would be caused. He 

also argued that from iron piece also 

incised wound cannot be caused. So the 

weaspon shown as causing murder are not 

connected with the injuries on the body of 

deceased Ramesh Chand. It has been 

clearly stated in the post mortem report 

that the death of the deceased Ramesh 

was due to asphyxia and syncope because 

of ante-mortem injuries. Medical 

evidence is only an opinion.  
 

 49.  The Hon'ble Apex Court has 

also dealt this issue in extenso in Dashrath 

Singh versus State of U.P.20-04 (7) SCC 

408 quoting the renowned author of the 
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Medical Jurisprudence & Toxicology.It 

has been clarified that incised wound on 

occipital region is possible with lathi or 

stick. Occasionally, on wounds produced 

by a blunt weapon or by a fall, the skin 

splits and may look like incised wounds 

when inflicted on tense structures 

covering the bones, such as the 

scalp,eyebrow, iliac crest, skin, perincum 

etc. A scalp wound by a blunt weapon 

may resemble an incised wound. The 

injury of incised wound of deceased 

Ramesh is on eye brow which can be 

caused by iron piece or screw driver. It all 

depends on how the screw driver is being 

used. Ext.Ka.24 and Ext.Ka.25 are the 

chemical report and seriologist report 

respectively from which it is clear that 

blood marks have been found on screw 

driver and iron piece as well. So ,the 

argument advanced by the learned 

counsel for the applicant will not have 

any effect that the incised wound cannot 

be caused by use of iron piece or screw 

driver. The prosecution has been 

successful to prove the recovery of screw 

driver and iron piece from the possession 

of accused persons and use of it in the 

murder of Ramesh (deceased).  
 

 50.  The next submission that the 

death of Ramesh was caused in the 

morning on 22.6.1982 and his stomach 

was empty. It must have taken at least 

seven hours to digest the food and in no 

condition it could be said that the death of 

Ramesh took place before 12 p.m. 

Dr.S.K.Tyagi (P.W.10) who had 

conducted the post mortem had stated in 

his cross examination that time of death 

could be 3 to 4 a.m. in the night of 

21/22.6.1982 because the stomach was 

empty and faecal matter was present and 

he must have eaten food seven hours 

before death.  

 51.  This aspect has also been dealt 

with by Hon'ble Supreme Court in re 

Suresh Chandra Bahri versus State of 

Bihar, JT 1994 (4) SC 309, the Hon'ble 

Apex Court referred "Modis Medical 

Jurisprudence and Toxicology, 22nd 

Edition, Pages 246 ,247 which delineats 

as under :  
 

 52.  "Digestive conditions vary in 

individuals up 2.5-6 hours depending 

upon healthy state of body, consistency of 

food motility of the stomach, osmotic 

presssure of stomach contents, quantity of 

food in the duodenum, surroundings in 

which food is taken emotional factos and 

residual variations and only very 

approximate time of death can be given. 

The deceased Ramesh was 32 years old 

hence the submission advanced by the 

learned counsel for the appellants will not 

have any force as it depends on the health 

and body of the person.  
 

 53.  The evidence must be weighed 

and not counted. It is quality and not 

quantity which determines the adequacy 

of evidence as has been provided under 

Section-134 of the Evidence Act. The 

learned counsel for the accused appellants 

had cited a catena of decisions to prop up 

his submissions which do not have any 

applicability with the present set of facts.  
 

 54.  After considering the entire facts 

and circumstances of the case, we are of 

the considered view that the testimony of 

all the prosecution witnesses and 

cumulative result of all circumstances 

supports the prosecution case. There is 

nothing on record to show that the 

prosecution witnesses had any animus 

against the accused appellants so as to 

implicate them falsely in the present case 

hence there appears no justification to 
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disbelieve the testimony of the 

prosecution witnesses.  
 

 55.  From the above facts and 

circumstances of the case, it is fully 

established that Ramesh succumbed to 

unnatural death with on account of 

multiple injuries inflicted upon him. The 

statement of the witnesses cannot be 

doubted or suspected merely they are 

related to the deceased or on account of 

minor variation or aberration in their 

statement. The utterances have 

consistently and umpteen times been 

repeated by the witnesses who had 

narrated and unfolded the incident in a 

very natural and articulatory manner that 

Sheela & accused Irfan have committed 

murder of Ramesh The overt act of the 

accused appellants at the relevant moment 

is fully established and is unimpeachable 

beyond a shadow of doubt consistent with 

the hypothesis of the guilt of the accused 

appellants within all human probability. 

The manner in which Ramesh has been 

done to death portrays very inhuman and 

gruesome state of mind of the accused 

appellants. The occurrence is fully 

supported by the testimony of witnesses 

and the medical evidence which cannot be 

overclouded by any stretch of imagination 

or suspicion. In the course of cross 

examination, the defence side has tried to 

evolve a story of false implication in 

order to overshadow the testimony of the 

posecution witnesses.From the appraisal 

of the ocular testimony of the prosecution 

witnesses , the chain of circumstances 

explicitly proves to the hilt about the 

illicit relation between the accused 

appellants Sheela and Irfan which was 

going on between them. It may not be 

known to others about their illicit corporal 

relation. It is highly difficult for the 

prosecution to skim from the mind of the 

accused persons. The circumstances are of 

such a conclusive nature which prove that 

the said crime must have been committed 

by the accused appellants. Another 

circumstance which is consistent with the 

hypothesis of the guilt of the accused 

appellants that accused Irfan and Haroon 

were seen coming out from the house of 

Ramesh (deceased) on the fateful and 

crucial night of 21/22.6.1982 in the 

presence of the accused appellant Sheela 

on whose pointing blood stained screw 

driver has been recovered. Another 

circumstance which has clinching effect 

that at the pointing of co-accused 

Rahimuddin ( acquitted by the 

trial),recovery of piece of iron rod has 

been made. If these circumstances be 

clubbed together, it forms a complete 

chain that in all human probability the 

crimes were committed by the accused 

appellants and none else. While 

examining the accused persons under 

section 313 Cr.P.C. they had offered no 

explanation to negative the chain of 

circumstances pointing towards the guilt 

of the accused persons. There is no room 

to doubt that the incident had not taken 

place inside the house where the Ramesh 

(deceased) and the accused appellants 

were residing. If the wife of Ramesh 

(deceased) could not put forth any 

convincing and trustworthy explanation to 

show how her husband (Ramesh) had 

sustained fatal injuries that she was not 

having guilty mind, there is no hesitation 

to come to the conclusion that it was the 

accused appellants who were the 

perpetrator of the crime. Law does not 

require to the prosecution to prove the 

existence of motive and probability of the 

accused having committed the crime. The 

victim Ramesh had been done to death in 

a very ghastly and fiendish manner and no 

plausible explanation has been put forth 
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by the accused appellants making the 

prosecution version unbelievable and 

incredible on any other hypothesis except 

that the accused appellants are guilty for 

the commission of said crime. The motive 

being a state of mind of the accused 

persons may not be known to others as to 

what was the motive for a particular 

offence.The mere fact that the prosecution 

failed to translate mental disposition of 

the accused appellants into evidence does 

not mean that no such mental condition 

existed in their mind. The accused 

appellants had perpetuated the crime in a 

very relentless and devilish manner as the 

prosecution has successfully proved the 

recovery of screw driver and iron piece 

from the possession of the accused 

persons which were used in the murder of 

Ramesh.  
 

 56.  On the basis of verbose and 

prolix discussions made here in above and 

also considering the material evidence on 

record, we are of the considered opinion 

that findings of conviction for the offence 

punishable under Sections 302/34 of the 

Indian Penal Code recorded by the Trial 

Court are well substantiated by the 

evidence on record. The Trial Court has 

appreciated the evidence in the right 

perspective. We don't find any 

justification to interfere with the findings 

of conviction recorded for the offence 

punishable under Sections 302/34 of the 

Indian Penal Code, therefore, the 

conviction recorded against the accused-

appellants under section 302/34 IPC is 

hereby maintained and affirmed. The 

appeal is accordingly dismissed.  
 

 57.  The order dated 8/9-7-2014 

passed by the Additional District & 

Sessions Judge Court No.10, Muzaffar 

Nagar in Sessions Trial No. 382 of 1982 

(State vs. Sheela @ Sushila and others) 

under Sections 302/34 IPC is hereby 

affirmed. The accused appellant Sheela is 

in jail. The co-accused Irfan is on bail. 

His bail bond is hereby cancelled. He be 

taken into custody forthwith . They shall 

serve out the sentence as awarded by the 

learned trial court and affirmed by this 

Bench.  
 

 58.  Let a copy of the judgment be 

certified and sent along with the lower 

court record to the court below 

immediately for compliance and 

necessary entries be made in the relevant 

register.  
---------- 
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Criminal Appeal No. 3609 of 2015 
connected with 
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Sri Mangala Prasad Rai, Sri Rajiv Lochan 
Shukla, Sri Sharangpani Vikramdhar Dw, 

Sri Brijesh Sahai, Sri Bhavya Sahai. 

 
Counsel for the Opposite Party: 
A.G.A., Sri Avanish Kumar Singh, Sri 
Krishna Kumar Singh  
 
A. Indian Penal Code, 1860 - Sections 
302 read with Section 34,   Section 307 
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read with Section 34 IPC - statements of 
witnesses under Section 161 Cr.P.C - 

charge sheet under Section 302, 307, 
504 IPC- Statements of accused-
appellants under Section 313 Cr.P.C - 

confessions and statements - recorded 
under Section 164 - Section 238 of 
Cr.P.C. – compliance with section 207 

Cr.P.C. - contradict the witnesses under 
Section 145 of Evidence Act -convicted 
and sentenced for life imprisonment - 
Section 437-A, Cr.P.C.- Bail to require 

accused to appear before next appellate 
court. (Para 4,8,28,31 & 33) 
 

B. Indian Evidence Act, 1872 - mode of 
assessing reliability of a witness - material 
discrepancies - Court to scrutinise the 

testimony more particularly keeping in 
consideration the deficiencies, drawbacks 
and infirmities pointed out in the evidence. 

 
The Law of Evidence does not require any 
particular number of witnesses to be 

examined in proof of a given fact. However, 
faced with the testimony of a single witness, 
the Court may classify the oral testimony 

into three categories, namely (1) wholly 
reliable (2) wholly unreliable and (3) neither 
wholly reliable, nor wholly unreliable. In the 
case of first two categories, there may be no 

difficulty in accepting or discarding the 
testimony of the single witness. The 
difficulty arises in the third category of the 

cases where the Court has to be circumspect 
and has to look for corroboration in material 
particulars by reliable testimony, direct or 

circumstantial, before acting upon the 
testimony of a single witness or as the case 
may be. (Para 19 &20) 

 
C.  Code of Criminal Procedure, 1973  - 
Section 238 – compliance with section 207 

Cr.P.C. - Non supply of copies of documents 
such as statement under section 161 Cr.P.C, 
Section 154 Cr.P.C , the confessions and 

statements, if any, recorded under Section 
164, panchayatnama and other relevant 
record to the accused, in the case in hand 

has caused serious prejudice during trial to 
contradict the witnesses under Section 145 
of Evidence Act. (Para 28 & 31) 
 

Criminal Appeal allowed (E-7)  
 

(Delivered by Hon’ble Umesh Kumar, J.) 
 

 1.  These two criminal appeals have 

been filed challenging the judgment and 

order dated 30.04.2015 passed by 

Additional Sessions Judge, Court No.3, 

Fatehpur in S.T. No. 1185 of 2001 ( State 

Vs. Ravi Karan and others) by which the 

appellants have been convicted and 

sentenced for life imprisonment and a fine 

of Rs. 20,000/- each under Sections 302 

read with Section 34 IPC and in default to 

undergo 2 years R.I., and under Section 

307 read with Section 34 IPC, to undergo 

7 years R.I. and fine of Rs. 10,000/- each; 

and in default to further undergo one year 

R.I. All the sentences are directed to run 

concurrently. The accused-Bhola died 

during trial. 
 

 2.  P.W.1 Shiv Prasad-informant has 

given a written report at Police Station 

Kishanpur district, Fatehpur alleging that 

in the evening on 16.2.1992 at about 6.00 

P.M. some altercation took place between 

Moti Lal with Pitai Kumhar of his village; 

his son Hira Lal and Awadesh intervened 

and brought Moti Lal to the house. Soon 

thereafter, Ravi Karan son of Ram Naresh 

having Rifle, Prakash armed with DBBL 

gun and Bhola having lathi in his hand 

came abusing in front of the door of Moti 

Lal; Moti Lal asked them not to abuse, 

upon hearing the noise, the informant, his 

son Suresh Chandra, sister-in-law ( wife 

of Babu Lal), wife of Moti Lal, and Chiya 

daughter of Moti Lal and Awadhesh 

arrived and forbade them not to abuse, on 

which, accused Bhola exhorted saying kill 

them as their bullying has increased and 

now they have started teasing their own 

persons; in the meantime, accused 

Prakash and Ravi Karan having Rifle and 
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gun in their hands fired on Moti Lal 

which hit on his stomach; the wife of Moti 

Lal-Sarla, his daughter Chiya and informant's 

son Suresh Chandra and his sister-in-law 

received injuries. The accused appellants ran 

away from the spot abusing and they could 

not be caught hold due to fear. The injured 

were sent to hospital for treatment along with 

villagers and he has come to lodge first 

information report. 
 

 3.  On the basis of the said 

information, chick FIR (Ex.Ka-2) was 

prepared and a case under Sections 

307/504 IPC at Case Crime No. 30 of 

1992 was registered against the accused 

namely Ravi Karan, Prakash and Bhola 

and relevant entry was made in the G.D., 

but the GD and the said FIR is not 

available on record. Subsequently, after 

death of injured-Moti Lal on 17.2.1992, 

the offence under Section 307/504 IPC 

was converted into Section 302 IPC and 

relevant entry in the GD regarding 

conversion of the case was entered at GD 

No. 21 at 5.30 P.M. Dated 17.2.1992. 
 

 4.  Investigation of case was made by 

P.W.6 S.I. Ravi Chandra Mishra. He 

recorded the statements of witnesses 

under Section 161 Cr.P.C., inspected the 

spot, prepared site plan, sent dead body 

for post mortem to the District Hospital, 

Fatehpur and after completing 

investigation submitted charge sheet 

under Section 302, 307, 504 IPC. 
 

 5.  Learned Trial Court framed 

charges against the accused-appellants. 

Accused-Bhola was charged under 

Section 302/34 and section 307/34 IPC. 

The accused Ravi Karan and Prakash 

were charged under Sections 302/307 

IPC. The accused-appellants denied their 

guilt and claimed to be tried. 

 6.  The prosecution in support of its 

case has examined 8 witnesses. P.W.1 

Shiv Prasad is the informant, P.W.2 Sarla 

Devi-injured witness, P.W.3 Jhallu Prasad 

Misra-Head Constable, P.W.4 Dr. Bharat 

Namdeo who conducted post mortem, 

P.W.5 Dr. Devendra Kumar who 

examined and prepared injuries reports of 

Chiya, Suresh and Phulmati w/o Babu 

Lal, P.W.6 Ravindra Mishra, I.O., P.W.7 

Subhash Chandra Singh-Pharmacist and 

P.W.8 Chiya. 
 

 7.  Here, it is note worthy that entire 

prosecution documents were lost before 

committal of the case and was re-

constructed under the orders of the then 

District Judge, Fatehpur. After re-

construction of the documents such as 

nakal tahrir (Ex.Ka.2), G.D (Ex.Ka.3), 

post mortem report (Ex.Ka.4), injury 

reports of Phulmati (Ex.Ka.5), injury 

report of Chiya (Ex.Ka.6) and Suresh 

(Ex.Ka.7), the case was committed to the 

Court of Sessions on 20.12.2001 by 

Judicial Magistrate, Khaga, Fatehpur 

which was registered as S.T. No. 1185 of 

2001( State Vs. Ravi Karan and others) 
 

 8.  Statements of accused-appellants 

under Section 313 Cr.P.C. was recorded 

thrice; Firstly on 4.11.2009, after the 

examination of prosecution witnesses 1 to 

6. They denied the prosecution allegation 

and stated that evidence against them 

have been led on the basis of forged 

document; they have been falsely 

implicated. The accused Ravi Karan has 

further stated that under the influence of 

enemies, entire prosecution story has been 

concocted and false evidence has been led 

in the case. He has also taken plea of 

alibi. The prosecution on 20.7.2013 again 

produced P.W.7 and P.W.8. The accused 

Prakash denied the evidence against him 
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and claimed to be innocent; he asserted 

that unknown dacoits during course of 

commission of dacoity have caused death 

of Moti Lal and he has been falsely 

implicated in the case in collusion with 

local police. Simultaneously, accused 

Ravi Karan has also made similar 

statement. Thirdly, statement of accused-

Prakash and Ravi Karan under Section 

313 Cr.P.C. was recorded on 19.10.2013 

after filing of FSL report (Ex.Ka.8). The 

accused said that they do not know about 

the report. The extract of medico legal 

report Register page No. 47 injury report 

of Sarla Devi dated 17.2.1992 has been 

filed by P.W.7 who stated that this report 

has not been prepared before him. 

Moreover, he stated that he cannot tell by 

whom this report was prepared. 
 

 9.  In the autopsy report, following 

injuries were found on the body of 

deceased; 
 

  1. Fire arm wound of entry 8 cm 

x 5 cm x cavity deep over left iliac fossae 

of abdomen 5 cm. to A.S. aliac spinal. 

Blackening present. Direction from right 

to left and little upward. Blackening 

present. Liver and intestine loops coming 

out of wound and wadding piece 

recovered from muscle. 
 

  2. Fire arm wound of entry 8 

cm. x 4 cm. bone deep over right leg 

middle part anterior surface. Tibia and 

fibula bones fractured into multiple 

pieces. No blackening and tattooing. 

Three small pellets recovered. Seven 

small pellets recovered from abdominal 

cavity. 
 

  3. Multiple fire arm wound of 

entry in an area of 15 cm. x 6 cm. x 0.1 

cm. over left thigh postero-lateral surface 

upper part. No blacking and tattooing. 

Two small pellets recovered from wound 

cavity. 
 

  4. Multiple fire arm wounds of 

entry in an area of 7 cm. x 3 cm. over left 

leg lower part lateral surface. No 

blackening or tattooing. One small pellet 

recovered from wound. 
 

 10.  Photo copies of the injury 

reports of injured Phulmati, Chiya and 

Suresh are not much visible and therefore, 

relevant extract from the statement of the 

doctor is quoted here in below; 
 
 Jherh Qwyerh  
 pksV ua0&1 QVk gqvk ?kko 05 lseh x 

fLdu Mhi tks fd vxzckgq ij lkeus dh vksj 

fjLV tksM+ ls 3-5 lseh mij FkkA ykfyek ;qDr 

[kwu dk FkDdk yxk FkkA \ pksV ua0&2 QVk 

gqvk ?kko 0-5 lseh x 0-5 lseh x Ropk dh 

xgjkbZ rd tks fd nkfguh fupys vxzckgq ij 

lkeus dh vksj 6-5 lseh nkfguh fjLV ykbu ls 

mij FkkA rFkk ykfyek ;qDr [kwu dk FkDdk 

yxk FkkA  
 

 fp;k  

 
 pksV & QVk gqvk ?kko 1 lseh x 1 lseh x 

ekal rd xgjk tks fd nkfguh tka?k ds lkeus 

dh vksj rFkk ?kqVus ds tksM+ ls 8 lseh mij 

vUnj dh rjQA ?kko ds vUnj dksbZ oLrq ?kqalh 

gq;h izrhr gks jgh FkhA ?kko vfu;fer Fkk rFkk 

og oLrq tks ?kko esa /kalh gq;h og ?kko ls 1 

lseh vkxs FkhA ?kko esa dkfyek ekStwn FkhA ?kko 

ls ykfyek ;qDr inkFkZ fjl jgk FkkA pksV dks 

,Dl js dh lykg nh x;h FkhA  
 

 esjh jk; esa ;g pksV lk/kkj.k Fkh vkSj 

vXus;kL= }kjk igqapkbZ x;h FkhA pksV 3@4 fnu 

iqjkuh FkhA ;g pksV Hkh fnukad 16-02-92 dks 6-

00 cts lka; dks vkuk lEHko gSA  
 

 lqjs'k  
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 pksV & QVk gqvk ?kko 4 lseh x 1 lseh x 

ekal rd xgjk tks fd nkfguh Nkrh esa lkeus 

dh vksj 5-5 lseh nkfguh fuIiy ls nwj FkkA bl 

pksV ls [kwu fjl jgk Fkk rFkk ?kko ds fdukjs 

vfu;af=r FksA?kko ds fdukjs dkfyek ;qDr FksA 

pksV ds ,Dl js dh lykg nh x;h FkhA pksV dks 

fuxjkuh es j[kk x;k FkkA  

 
 11.  We have heard Sri Brijesh Sahai, 

learned Senior Counsel assisted by Sri 

Bhavya Sahai for appellant-Prakash and 

Sri Mangala Prasad Rai, learned Senior 

Counsel assisted by Sri Ashok Kumar for 

appellant- Ravi Karan, Sri Anil Kumar 

Kushwaha for informant and the learned 

AGA on behalf of State and have perused 

the record. 
 

 12.  Learned Counsel for the 

appellants argued that entire proceeding 

of trial is based on illegal evidence 

adduced by the prosecution; allegations of 

prosecution even if assumed to be true, in 

committing the said offence, no role has 

been assigned to the appellant. Learned 

Counsel appearing for appellant- Ravi 

Karan has raised argument that no role 

has been assigned; the appellant has been 

said to be armed with Rifle, where as no 

rifle injury was found either on the body 

of deceased-Moti Lal or any of the 

injured, and this indicates that in the 

commission of offence, appellant was not 

involved; only on the statement in chief of 

the witnesses, conviction has been based 

and not on the totality of the evidence 

adduced by prosecution; it was the 

categorical averment of the witnesses that 

they are not in a position to say by whom 

exhibited documents were prepared but 

even then the exhibited papers were relied 

upon by the Trial Court; merely saying 

that when these papers were being 

reconstructed, no objection was made by 

the defence, whereas the fact remains that 

while documents/papers were being 

exhibited, serious objection was raised by 

defence counsel which is apparent by 

perusal of oral evidence of the witnesses. 

These facts have also been asserted in 

their statements under Section 313 

Cr.P.C. It was further argued by learned 

Counsel for the appellant that prior to 

committal, copies of relevant documents 

viz statement under Section 161 and other 

relevant documents were never provided 

to the accused and therefore, they failed to 

controvert the witnesses during trial and 

this major defect of the prosecution, 

affects the principle of just and fair trial 

rendering the entire prosecution case 

under shadow of doubt, besides causing 

prejudice and thus, the appellants are 

entitled for acquittal giving benefit of 

doubt. 
 

 13.  Per contra, learned AGA and Sri 

Anil Kumar Kushwaha, learned Counsel 

for informant opposed the submissions 

made by learned Counsel for the 

appellants; supported the impugned 

judgment and order by saying that the 

learned Trial Judge has passed a detail 

and reasoned order believing the 

testimony of prosecution witnesses, there 

is no illegality or infirmity and thus, the 

appeal is liable to be dismissed. 
 

 14.  P.W.1 Shiv Prasad scribe of the 

first information report has stated that on 

16.2.1992, an altercation took place 

between Moti Lal and Pitai Kumhar; his 

son Hira Lal and Awadhesh brought Moti 

Lal home. Then about 20 minutes later, 

Bhola having Lathi, Prakash armed with 

DBBL gun and Ravi Karan armed with 

Rifle were seen going towards the house 

of Moti Lal; they were exhorting "bldh 

xqUMbZ c< xbZ gS] ;g vius vknfe;ks dks Hkh lrkus 

yxk gS bls tku ls ekj nsxsA" He followed 
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them; the above accused reached at the 

door of Moti Lal, upon which Moti Lal 

told that why they were abusing and 

exhorting; hearing noise, the wife of Moti 

Lal Sarla, his daughter Chiya, wife of 

Babu Lal-Phulmati and his son Suresh 

and Awadhesh arrived there. Bhola 

exhorted to kill Moti Lal on which, 

accused Ravi Karan and Prakash started 

firing; his son Suresh received injuries on 

his chest, his sister-in-law Sarla received 

injuries in her thigh, Chiya and wife of 

Babu Lal namely Phulmati received pellet 

injuries and Moti Lal received injuries in 

the stomach and leg. The accused fled 

away from the spot after committing the 

offence. In examination-in-chief, this 

witness stated that Moti Lal fell down and 

when he was rescuing/lifting Moti Lal, 

the S.P. Guru Darshan Singh and police 

personal came and took Moti Lal to 

Dariyapur police outpost; his sister-in-law 

Sarla was also with them. From 

Dariyapur, they went to Vijaipur police 

outpost where he wrote the first 

information report. His brother Babu Lal 

took Moti Lal and Sarla both injured to 

the District Hospital, Fatehpur. Other 

injured were examined on the next day at 

Vijaipur hospital. He further stated that 

Moti Lal expired on 16.2.1992 while he 

was in the way to Dariyapur and he has 

given written report on the same day at 

9.00 P.M. in the night at police outpost 

Vijaipur; from Vijaipur he never went to 

police station, Kishunpur. Re-constructed 

first information report ( Ex. Ka-1) was 

read over to him which he accepted to 

have given at the police outpost. This 

exhibit was objected by the defence 

Counsel, but the objection was rejected by 

the Trial Judge. In the statement in Court, 

he explained that Moti Lal received 

injuries in his stomach and leg. In chief, 

this witness has stated that police never 

interrogated him at any point of time 

during investigation, though in his 

statement he stated that he reached on the 

spot just from behind the accused persons, 

but this fact has not been described in the 

first information report. In his cross 

examination, he stated that he was just 

behind 10 steps from the accused and 

when he was watching the incident, he 

was not stand still but was moving 2-3 

steps here and there. This statement of the 

witness that he saw the entire incident 

from behind the accused is not 

corroborated by the site plan available on 

record where place ''A' has been shown as 

the place from where Suresh, Shiv Prasad, 

Phulmati came out and saw the 

occurrence and they sustained injuries. It 

is admitted that in the incident, Shiv 

Prasad has ever received any injury. His 

presence on the spot becomes doubtful 

according to the site plan and the version 

of first information report, he has shown 

himself to be present on the spot behind 

the accused. He stated that he cannot tell 

how many shots were fired and which 

shot was fired by which of the accused as 

the firing was being made at some 

intervals; when firing was being made, he 

was behind 2-3 steps, his daughter was at 

distance of 4 steps south to him, wife was 

towards west at a distance of 2-3 steps. 

Phulmati was at a distance of about 10 

steps towards western side of deceased-

Moti Lal and Suresh was 5 steps towards 

south west from deceased. They received 

injuries. The mode and manner of assault, 

as has been stated by P.W.1, is not only 

contrary to the statement of P.W.2 an 

injured witness, but is also not supported 

by the site plan available on record. Even 

the presence of other person as stated by 

this witness is contrary to the statements 

of other witnesses, whereas this witness 

stated that on shouting of Bhola, wife of 
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Moti Lal, his daughter Chiya, 

Phulmati(wife of Babu Lal) and Suresh 

reached on the spot. 
 

 15.  P.W.2 stated that she and her 

husband were sitting on a bench outside 

the house, whereas P.W.8-Chiya injured 

stated that she was playing in front of 

house; her father was sitting with Suresh 

and was discussing something when the 

accused came and exhorted. How all 

injured and P.W.1 reached on the spot, in 

the statements of P.W. 1, P.W.2, P.W.8 

are not corroborating each other so as to 

place reliance on their statements. 

Though, it has been asserted by P.W.1 

and P.W.2 that pellets hits wall and 

window of Babu Lal, but during 

investigation, neither any pellet has been 

recovered by the Investigating Officer nor 

any such recovery memo was prepared 

during investigation. P.W.1 in his cross 

examination, has stated that accused 

Prakash and Ravi Karan were firing from 

one place. He did not remember that in 

which leg and where Moti Lal-deceased 

received injuries; he cannot say that 

whose fire hit the leg of Moti Lal, though 

he admitted that after this injury in the 

leg, Moti Lal fell down. He cannot say 

that whether it was first or the second fire, 

but it might be third or fourth fire, but 

which shot hit, he did not count. He stated 

that daughter Chiya and sister]-in-law 

started running towards the house of Moti 

Lal. He stated that although he is a license 

holder of 12 gun, but he is not in a 

position to explain the difference of shots 

between rifle and 12 bore gun. The injury 

of stomach sustained by the deceased, has 

not been explained by any of the 

witnesses in their statements. 
 

 16.  P.W.2- Sarla in her chief stated 

same version in support of the first 

information report and stated that in the 

said occurrence of firing made by Ravi 

Karan and Prakash, her husband, she 

herself, daughter Chiya and Phulmati 

received injuries, whereas P.W.1 stated 

that first information report was written 

by him at Vijaipur police outpost, but this 

witness in her chief states that his brother-

in-law Shiv Prasad wrote this paper at 

home and went to Police Station 

Kishunpur, which is totally contrary to the 

statement of P.W.1. She stated that her 

husband Moti Lal died before reaching 

Fatehpur, Hospital. She stated that at the 

time of occurrence, she along with her 

husband were sitting on a Bench facing 

south; when the accused were firing, she 

saw Shiv Prasad, Chiya and Phulmati 

were also there. She did not count number 

of shots, but 7-8 shots were fired. She had 

seen gun and rifle from before the 

incident. She stated that without 

watching, only on sound, she can identify 

whether shots were fired from gun or by 

rifle. She categorically stated that first fire 

was made by gun which missed the target 

and she and her husband did not run 

towards house but moved 10 steps 

towards field and she was 2-3 steps 

behind her husband. Second shot was 

fired by rifle which also did not hit any 

one; none tried to escape even after said 

firing; Chiya, Phulmati and Suresh also 

did not run away; the first and second shot 

did not hit any one and pellets entered in 

the wall and window of Babu Lal, but 

third fire of rifle hit the leg of her 

husband,she was 4 steps towards north 

from the place where her husband was 

standing. This fact is not corroborated by 

the evidence available on record and also 

by the site plan. The third fire was made 

by rifle which hit right leg of her husband 

and that time, she was one step away from 

her husband. Even after receiving injury, 
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neither her husband fell down nor he sat, 

but was still in standing position. She 

stated that fourth fire by gun hit her but 

what injury was sustained by her, has not 

been explained in the entire testimony and 

not the husband and at that time, daughter 

Chiya was towards west, Phulmati was 

towards north and Suresh was towards 

southern side. She stated that the shot 

which hit her was made from four 

furlongs from south eastern side. On 

query made by the Court, she stated that 

one furlong is equal to one hand and if it 

is so, injuries shown in the injury report 

(Ex.Ka-7) is not corroborated. She stated 

that fifth shot was fired by Prakash from 

gun which hit Suresh and Phulmati and 

firing was made from same place from 

where 4th shot was made; she further 

stated that sixth shot was fired by Prakash 

from gun which hit Chiya. P.W.2 stated 

that P.W.1-informant accompanied her 

from village to Fatehpur all time, whereas 

P.W.1 has stated that he sent Moti Lal and 

her sister-in-law(Sarla) along with his 

brother Babu Lal to District Hospital, 

Fatehpur and he went to police out post to 

lodge report. The mode and manner stated 

by this witness and the injuries received 

during commission of offence, is not 

corroborated by medical evidence 

available on record. This witness also 

stated that she and other injured witnesses 

went to the police station, which creates 

doubt and her statement badly damages 

the prosecution version. 
 

 17.  It is significant to note that there 

is no inquest report available on record. 

P.W.2 has stated that inquest was 

prepared at 7.00 P.M. on the day of 

occurrence where police Inspector was 

present and her jeth Shiv Prasad was also 

present there. It is also strengthen by the 

statement of P.W.1 Shiv Prasad that Moti 

Lal expired on 16.2.1992 while in the way 

to police outpost, Dariyapur. 
 

 18.  P.W.8-Chiya in chief has stated 

that at the time of occurrence, she, her 

father, mother Sarla Devi, Suresh and 

Phulmati were present on the spot and 

Ravi Karan armed with rifle, Prakash 

armed with DBBL gun and Bhola armed 

with Lathi came and they assaulted her 

father, mother,Phulmati, Suresh and 

Chiya by firing from their weapons and 

her father after receiving injuries fell 

down They went to Vijaipur hospital, but 

doctor was not available there, so her 

father Shiv Prasad and Sarla went to 

Sadar Hospital. They were examined on 

the next day at Vijaipur Hospital. Her 

father expired on the next day in Sadar 

Hospital, Fatehpur due to injuries caused 

by the accused. The Investigating Officer 

of the case recorded her statement during 

investigation. The statement of this 

witness that her father expired next day in 

Sadar Hospital, Fatehpur is contrary to the 

statement of P.W.2 (Sarla Devi), where 

she stated that they reached Sadar 

Hospital, Fatehpur at about 12.00 in the 

night and when reached to the hospital, 

her husband expired, the fact remains that 

at one place she stated that her husband 

expired at 7.00 PM on the same day and 

inquest was prepared by the Investigating 

Officer. Exactly when Moti Lal-deceased 

expired is not clearly stated by any of the 

witnesses, hence the time of death of 

deceased is not ascertainable from the 

statement of so called eye witnesses, more 

so in the absence of inquest report on 

record. In her examination in chief, she 

stated that she, her mother,father, Suresh 

and Phulmati were present in front of 

house just prior to the occurrence, 

whereas in cross examination, she has 

stated that when assailants came in front 
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of her house, her mother-Sarla was in the 

house and she was playing outside the 

door; her father and Suresh were there. 

She has stated that she cannot say that 

how many fires were made on her father; 

she cannot say how many shots were 

fired. However, this witness has admitted 

the fact that the Investigating Officer has 

recorded her statement and the statements 

of Phulmati and Suresh also, but she has 

not answered any question properly and 

deposed that she has forgotten every thing 

regarding incident. On careful scrutiny of 

the testimony of this witness, we are of 

the opinion that she is not wholly reliable 

and trustworthy. The statements of these 

witnesses comes within the purview of 

partly reliable and partly not reliable, 

hence in totality, it would not be safe to 

record conviction on the testimonies of 

these witnesses. 
 

 19.  The mode of assessing reliability 

of a witness has been explained time and 

again by the Apex Court that certain factors 

are to be kept in mind while assessing the 

testimony of a witness. The Law of 

Evidence does not require any particular 

number of witnesses to be examined in 

proof of a given fact. However, faced with 

the testimony of a single witness, the Court 

may classify the oral testimony into three 

categories, namely (1) wholly reliable (2) 

wholly unreliable and (3) neither wholly 

reliable, nor wholly unreliable. In the case 

of first two categories, there may be no 

difficulty in accepting or discarding the 

testimony of the single witness. The 

difficulty arises in the third category of the 

cases where the Court has to be circumspect 

and has to look for corroboration in material 

particulars by reliable testimony, direct or 

circumstantial, before acting upon the 

testimony of a single witness or as the case 

may be. 

 20.  The material discrepancies are 

those which are not normal, and not 

expected of a normal person. While 

appreciating the testimony of a witness, 

approach of the Court must be as to 

whether the evidence of witness after 

perusal appears to have line of credibility 

and once that impression is formed, it will 

be necessary for the Court to scrutinise 

the testimony more particularly keeping 

in consideration the deficiencies, 

drawbacks and infirmities pointed out in 

the evidence and to evaluate the same to 

arrive at a conclusion whether it is against 

general tenor or it is shaken so as to 

render it unworthy of belief. It is relevant 

to mention that other injured witnesses 

Suresh and Phulmati have not been 

examined by the prosecution. 
 

 21.  P.W.3 Head Moharrir is formal 

witness who has executed chick FIR of 

the case., Though original chick has been 

lost, but he proved this document, which 

has been objected by the defence counsel. 

This witness has admitted the fact that 

original (Ex.Ka.3) is not before him nor 

available in the S.P. office, and he did not 

know who prepared (Ex.Ka.3); GD in 

respect to institution of case is not on 

record, hence he is not in a position to 

explain whether any chitthi majroobi was 

prepared or not. He stated that the case 

was investigated by SHO, R.C. Mishra. 

This witness has stated that he has taken 

blood stained clothes of injured in his 

possession at the time of preparation of 

chick FIR, fard was prepared and after 

getting it sealed was kept in Malkhana, 

but no such memo of recovery is available 

on record, nor has been exhibited. Hence, 

reliability of this assertion is meaning 

less, specially when P.W.2 in her 

statement has stated that she wore blood 

stained sari having wholes of pellets for 



120                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

about 7-8 days and none had taken the 

same from her. Therefore, this witness 

also is not reliable and trustworthy. 
 

 22.  P.W.4 Dr. Bharat Namdeo 

conducted autopsy of the body of 

deceased Moti Lal on 18.2.1992 at 3.30 

P.M. From perusal of post mortem report 

it transpires that injuries caused to the 

deceased was of gun fire and not by rifle 

as pellets and wadding were found and 

thus, it is clear that his injuries would not 

have been caused by rifle. In his 

statement, the doctor has given vague 

reply by saying that the all four injuries 

on the body of deceased might have been 

caused minimum by two shots or 

maximum by four shots. 
 

 23.  P.W.5 Dr. Devendra Kumar 

examined injured Phulmati, Chiya and 

Suresh brought by constable Brijraj 

Chaubey on 17.2.1992 at 4.25 PM and he 

has opined the injuries to be simple 

caused by fire arm. He has stated that he 

cannot tell about the distance from which 

the injuries were caused. He also stated 

that he cannot ascertain as to from which 

of the fire arm, these injuries were caused. 
 

 24.  P.W.6 Ravi Chandra Mishra, 

Investigated the case and submitted 

charge sheet. He stated that as there is no 

prosecution documents, he is unable to 

described about the steps taken during 

investigation. He disown his signature on 

the photo copy of site plan available on 

record and also stated that he did not 

remember who has put signature on it. In 

cross examination, he stated that what the 

witnesses had stated, he cannot tell in 

absence of case diary. This witness was 

recalled and this time, he stated to have 

investigated case crime no. 30 of 1992 

under Section 302,307,504 IPC, P.S. 

Kishunpur and submitted charge sheet 

against accused Ravi Karan, Prakash and 

Bhola, but today, neither original nor 

photo copy of the charge sheet is 

available before him. Although, this 

witness has admitted to have recorded 

statements of witnesses during 

investigation, but no statement recorded 

under Section 161 Cr.P.C is available on 

record. In this reference, argument of 

learned Counsel for the appellants that 

prior to committal, copies of the relevant 

documents such as statements under 

Section 161 Cr.P.C. were not provided to 

the accused, hence, they failed to 

controvert the witnesses during trial under 

Section 145 of Indian Evidence Act, has 

substance. 
 

 25.  P.W.7 Subhash Chandra Singh- 

Phamacist stated in his statement that 

medico legal register dated 1.1.92 to 

31.3.1992 is with me in which injuries 

received by Sarla Devi is noted who was 

examined on 17.2.1992 at 1.10 A.M. This 

witness has stated that at the time of 

examination, he was not present and thus, 

he cannot tell who had prepared it. 
 

 26.  In the present case, although the 

accused were charged under Sections 

302/307, but both the accused are 

convicted with the aid of Section 34 IPC 

without assigning any reason and no 

stress has been laid down by learned 

AGA on the point. 
 

 27.   On the aforesaid facts and 

circumstances of the case, we gave our 

thoughtful consideration to remand the 

case back for fresh trial but remanding 

back case to the Trial Judge at this stage, 

will never be proper and justified after 

lapse of 27 years for the reason that 

reconstruction of those documents/records 
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is impossible now and thus, initiation of 

fresh trial today will never meet the ends 

of justice. 
 

 28.  Non supply of copies of 

documents such as statement under section 

161 Cr.P.C, panchayatnama and other 

relevant record to the accused, in the case in 

hand has caused serious prejudice during 

trial to contradict the witnesses under 

Section 145 of Evidence Act. It will not be 

out of reference to note that an omission to 

comply with section 207 Cr. P.C. read with 

section 238 Cr. P.C. is bound to cause a 

serious prejudice to the accused. It is 

obligatory for the Trial Magistrate to ensure 

supply of copies of the relevant documents 

upon which the prosecution intends to rely 

upon during trial. The Hon'ble Apex Court 

held that it was incumbent upon the trial 

court to supply the copies of these 

documents to the accused as that 

entitlement was a facet of just, fair and 

transparent investigation/trial and 

constituted an inalienable attribute of the 

process of a fair trial which Article 21 of the 

Constitution guarantees to every accused. 

We would like to reproduce the following 

portion of the said judgment discussing this 

aspect: "21.The issue that has emerged 

before us is, therefore, somewhat larger than 

what has been projected by the State and 

what has been dealt with by the High Court. 

The question arising would no longer be 

one of compliance or non-compliance with 

the provisions of Section 207 Cr.P.C. and 

would travel beyond the confines of the 

strict language of the provisions of Cr.P.C. 

and touch upon the larger doctrine of a free 

and fair trial that has been painstakingly 

built up by the courts on a purposive 

interpretation of Article 21 of the 

Constitution. It is not the stage of making of 

the request; the efflux of time that has 

occurred or the prior conduct of the accused 

that is material. What is of significance is if 

in a given situation the accused comes to the 

court contending that some papers 

forwarded to the court by the investigating 

agency have not been exhibited by the 

prosecution as the same favours the accused 

the court must concede a right to the 

accused to have an access to the said 

documents, if so claimed. This, according to 

us, is the core issue in the case which must 

be answered affirmatively. In this regard, 

we would like to be specific in saying that 

we find it difficult to agree with the view 

taken by the High Court that the accused 

must be made to await the conclusion of the 

trial to test the plea of prejudice that he may 

have raised. Such a plea must be answered 

at the earliest and certainly before the 

conclusion of the trial, even though it may 

be raised by the accused belatedly. This is 

how the scales of justice in our criminal 

jurisprudence have to be balanced. (This 

was observed in Manjeet Singh Khera 

Versus State of Maharashtra,SPECIAL 

LEAVE PETITION (CRIMINAL) 

NO.5897 OF 2013. Also see V.K. Sasikala 

v. State Represented by Superintendent of 

Police (2012) 9 SCC 771). 
 

 29.  In para-33 of the impugned 

judgment, although injuries sustained by Sarla 

Devi is mentioned, but the facts remain that 

wrongly, injuries sustained by Phulmati has 

been mentioned in the name of Sarla Devi. 
 

 30.  The accused is entitled to get copy 

of police report and other documents and in 

this respect, provisions of Section 207 are 

necessary to be quoted here in below; 
 

  Section 207 in The Code Of 

Criminal Procedure, 1973  
 

  207. Supply to the accused of 

copy of police report and other 
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documents. In any case where the 

proceeding has been instituted on a police 

report, the Magistrate shall without delay 

furnish to the accused, free of cost, a copy 

of each of the following:- 
  (i)the police report;  
  (ii)the first information report 

recorded under section 154;  
  (iii)the statements record.ed 

under sub- section (3) of section 161 of all 

persons whom the prosecution proposes 

to examine as its witnesses, excluding 

therefrom any part in regard to which a 

request for such exclusion has been made 

by the police officer under sub- section 

(6) of section 173;  
  (iv)the confessions and 

statements, if any, recorded under section 

164;  
  (v)any other document or 

relevant extract thereof forwarded to the 

Magistrate with the police report under 

sub- section (5) of section 173: Provided 

that the Magistrate may, after perusing 

any such part of a statement as is referred 

to in clause (iii) and considering the 

reasons given by the police officer for the 

request, direct that a copy of that part of 

the statement or of such portion thereof as 

the Magistrate thinks proper, shall be 

furnished to the accused: Provided 

further that if the Magistrate is satisfied 

that any document referred to in clause 

(v) is voluminous, he shall, instead of 

furnishing the accused with a copy 

thereof, direct that he will only be 

allowed to inspect it either personally or 

through pleader in Court.  
 

 Section 208 in The Code Of 

Criminal Procedure, 1973  
 

  208. Supply of copies of 

statements and documents to accused in 

other cases triable by Court of Session. 

Where, in a case instituted otherwise than 

on a police report, it appears to the 

Magistrate issuing process under section 

204 that the offence is triable exclusively 

by the Court of Session, the Magistrate 

shall without delay furnish to the accused, 

free of cost, a copy of each of the 

following:-  
  (i) the statements recorded 

under section 200 or section 202, of all 

persons examined by the Magistrate; 
  (ii)the statements and 

confessions, if any, recorded under 

section 161 or section 164;  
  (iii)any documents produced 

before the Magistrate on which the 

prosecution proposes to rely: Provided 

that if the Magistrate is satisfied that any 

such document is voluminous, he shall, 

instead of furnishing the accused with a 

copy thereof, direct that he will only be 

allowed to inspect it either personally or 

through pleader in Court.  
 

 31.  Section 238 of Cr.P.C. 

unequivocally provided that a solemn 

duty is cast on the Magistrate to satisfy 

himself that he has strictly complied with 

the provisions of Section 207 Cr.P.C. viz. 

furnishing the accused, free of cost, 

copies of documents as prayed for by him 

and referred to in that section itself 

without delay and such satisfaction has to 

be invariably judicial satisfaction. An 

omission to comply with the mandatory 

provision of law as enshrined in Section 

207 Cr.P.C. read with Section 238 Cr.P.C 

is bound to cause serious prejudice to the 

accused and such a situation may even 

vitiate the criminal trial. The supply of 

documents and statements prepared at the 

investigating stage as mandated under 

Section 207 Cr.P.C. cannot be treated a 

mere superfluity or empty formality. It is 

highly improper and irregular on the part 
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of the Court to shirk its responsibility in 

this regard and put the accused at the 

mercy of prosecution by merely observing 

inter alia that it is the duty of prosecution 

''to follow the rules of natural justice'. 

Thus, it can safely be held that accused 

could not be refused to supply copies of 

documents even at the stage of trial, if 

relied upon by the prosecution per 

statutory provisions of Section 207 

Cr.P.C. and also as per the provisions of 

Section 238 Cr.P.C. If we go carefully 

through the ratio laid down in V.K. 

Sasikala Vs. State (2012) 9 SCC 771, we 

get clear idea about the solemn duty of the 

Court to supply copies of documents to 

the accused. It is the duty of the Court to 

supply to the accused, copies of the police 

report, the first information report 

recorded under Section 154 Cr.P.C., the 

statements recorded under Section 161(3), 

the confessions and statements, if any, 

recorded under Section 164 and any other 

documents or relevant extract thereof, 

which is forwarded to the Magistrate 

along with police report. 
 

 32.  To sum up the matter, after 

careful scrutiny of the oral testimony of 

the witnesses and the records available, 

we find following discrepancies; 
 

  i) No motive of the occurrence 

has been placed by any of the witness to 

inspire confidence. 
  ii) No x-ray report or 

supplementary report, inquest report is 

available on record. 
  iii) P.W.1-informant in his 

statement deposed that deceased-Moti Lal 

died in the way while going to Dariyapur 

and he reported the matter at Police 

outpost Vijaipur, while the FIR was 

lodged at Police Station, Kishunpur 

district, Fatehpur. 

  iv) P.W.1 disown his statement 

under Section 161 Cr.P.C. and stated that 

the police did not inquire anything from 

him. 
  v) P.W.2-injured Sarla Devi, 

although tried to describe the mode and 

manner of the incident together the 

injuries sustained during course of 

commission of offence, but her statement 

is not corroborated. Moreover, she stated 

that the FIR was written at home. 
  vi) In the site plan, house of 

Babu Lal is shown towards north. How 

this site plan was prepared and later 

constructed, itself is doubtful as no mode 

of reconstruction has been explained by 

any of the prosecution witnesses. 
  vii) P.W.1 stated to have seen 

the occurrence from behind the accused, 

whereas, in the map/site plan Suresh, Shiv 

Prasad and Phulmati all have been shown 

at place ''A', which is towards north from 

the place of said firing and witnessing the 

occurrence from behind the accused is not 

corroborated from the perusal of available 

map as P.W.1 states. 
  xiii) According to FIR version, 

the informant stated that he sent the 

injured to hospital along with village 

people and then he came to the police 

station, and in chief, he stated that injured 

deceased-Moti Lal and injured-Sarla were 

with him while injured-Chiya was at 

home................ 
  ix ) The injuries found on the 

body of injured as asserted by P.W.2 are 

not corroborated from medical evidence.  
  x) P.W.2 has not properly 

explained the mode and manner of 

assault/ occurrence which creates serious 

doubt about the prosecution version. 
  xi) P.W.1 is not reliable and 

trustworthy. P.W.8 is also totally 

unreliable, as at the time of occurrence, 

she was aged about 9 years. 
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  xii) Non providing copies of 

documents to the accused, has caused 

serious prejudice to them and violates the 

principle of fair trial. 
 

 33.  In view of discussion made 

above, taking cumulative effect of the 

evidence, as discussed above, we allow 

this appeal and set aside the impugned 

judgment and order dated 15.4.2015 

passed by learned Trial Judge in S.T. No. 

1185 of 2001 ( State Vs. Ravi Karan and 

others). The appellants Prakash is in jail. 

He be set at liberty forthwith. The 

appellant Ravi Karan is on bail. He need 

not surrender. His bail bonds are 

cancelled and sureties are discharged. 

However, the appellants are directed to 

make compliance of the provisions of 

Section 437-A, Cr.P.C. in the concerned 

Court below. 
 

 34.  Registry is directed to transmit the 

original record to the concerned Trial Court 

forthwith for compliance of this judgment. 

Trial Court is obliged to intimate 

compliance to this Court within a month. 
 

 35.  Before parting with the case, we 

feel it necessary, in the ends of justice to 

obtain a report from the District Judge, 

Fatehpur informing this Court that 

whether or not a non judicial enquiry as 

has time and again been circulated by the 

High Court in relation to loss of judicial 

records, conducted and if so, its result. It 

is also directed that after receipt of report 

from the District Judge, Fatehpur, the 

Registrar General of this Court shall place 

the matter before Hon'ble the 

Administrative Judge concerned for 

appropriate orders, in case of non 

compliance of the various Circulars of 

this Court regarding loss of record. 
---------- 
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A. Indian Penal Code, 1860 - Sections 
147, 148, 149, 323, 504, 506, 307 I.P.C. 
and Section 7 of the Criminal Law 

Amendment Act - Statements of accused 
under section 313 Code of criminal 
procedure,1973-two appeals challenging 

judgements – illegal ,arbitrary , perverse 
and contrary - conviction and sentence 
of accused-appellants, for the offence 

under section 307/323 read with 149 
and section 147, 148 I.P.C. and the 
conviction and sentence of accused-

appellants for the offence under section 
147,148 I.P.C. is perverse, illegal and not 
sustainable under law - conviction of 
accused-appellants for the offence under 

section 307 I.P.C. is liable to be 
converted for the offence under section 
325/34 I.P.C. and the sentence is liable 

to be reduced and modified for both 
offences under section 325/323 read 
with section 34 I.P.C. 
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Two F.I.R. has been lodged in respect of same 
incident - The injury was caused by blunt 

object like lathi and not by any deadly 
weapon, and therefore, intention to cause 
death cannot be imputed and instead of 

offence under section 307 I.P.C., only an 
offence under section 325 and 323 I.P.C. for 
voluntarily causing grievous hurt and simple 

hurt is proved.. It also shows their common 
intention in causing injuries and section 34 
I.P.C. is very much applicable. (Para 
8,10,21,51 & 53) 

 
B. Indian Evidence Act, 1872- 
Contradictions/inconsistencies/embellishm

ents or improvements of minor nature on 
trivial matters which do not affect the core 
of the prosecution case, should not be made 

a ground on which the evidence can be 
rejected in its entirety. (Para 43) 
 

Criminal Appeal partly allowed (E-7)  
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(Delivered by Hon’ble Pradeep Kumar 

Srivasatva, J.) 
 

 1.  These two appeals have been 

preferred against the impugned judgment 

dated 31.08.2018, passed by Additional 

Sessions Judge/Fast Track Court-II, Basti, 

in two connected Sessions Trial No. 110 

of 2011 (State vs. Abdul Khaliq and 6 

others), arising out of Case Crime No. 2B 

of 2009, under Sections 147, 148, 149, 

323, 504, 506, 307 I.P.C. and Section 7 of 

the Criminal Law Amendment Act, Police 

Station Rudhauli, District Basti and in 

Sessions Trial No. 168 of 2011 (State vs. 

Islahur Rahman @ Islam and 14 others), 

arising out of Case Crime No. 2 of 2009, 

under Sections 147, 148, 323/149, 504, 
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506 I.P.C. and Section 7 of the Criminal 

Law Amendment Act, Police Station 

Rudhauli, District Basti. 
 

 2.  In Sessions Trial No. 110 of 2011, 

the accused-appellants Abdul Khaliq, 

Razi Ahmad @ Raju, Tufel Ahmad, 

Nurul Huda, Jamil Ahmad, Ujer Ahmad 

and Abdul Mutaliq have been convicted 

and sentenced for the offence under 

Section 307/149 I.P.C. for seven years 

simple imprisonment and fine of Rs. 

5000/- each and in default six months 

additional imprisonment, under Section 

323/149 I.P.C. for six months simple 

imprisonment and fine of Rs. 500/- each 

and in default one month additional 

imprisonment, under Section 147 I.P.C. 

for six months simple imprisonment and 

fine of Rs. 500/- each and in default one 

month additional imprisonment, under 

Section 148 I.P.C. for two years 

imprisonment along with fine of Rs. 

2000/- each and in default three months 

additional imprisonment. The appellants 

have been acquitted for the offence under 

Sections 504, 506 I.P.C. and Section 7 

Criminal Law Amendment Act. 
 

 3.  In Sessions Trial No. 168 of 2011, 

the accused-appellants Islahur Rahman @ 

Islam, Miswahur Rahman, Abdul 

Mutaliq, Abdul Khaliq, Jamil Ahmad, 

Tufel Ahmad, Wasiullah, Ujer Ahmad, 

Nurulhuda, Ainuullah, Iflahur Rahman, 

Gulam Husen, Israhul Haq, Taufiq 

Ahmad and Razi Ahmad have been 

convicted and sentenced for the offence 

under Section 147 I.P.C. for six months 

imprisonment each, under Section 

323/149 I.P.C. for six month 

imprisonment and fine of Rs. 500/- each 

and in default one month additional 

imprisonment. The appellants have been 

acquitted for the offence under Section 

148, 504, 506 I.P.C. and Section 7 

Criminal Law Amendment Act. 
 

 4.  Brief facts of Sessions Trial No. 

110 of 2011 arising out of Case Crime 

No. 2B of 2009 are that the complainant 

Abdul Samad lodged a first information 

report on the basis of written report filed 

by him on 05.01.2009 stating that Abdul 

Wafa was returning from Dankuiya on 

03.01.2009. At about 11 AM when he 

passed near the house of Abdul Khaliq, 

Razi Ahmad @ Raju exhorted to kill him 

and on his exhortation, Tufail Ahmad, 

Nurul Huda, with country made pistol in 

their hands, fired on the son of 

complainant, but he escaped. Then Abdul 

Khaliq exhorted and on his exhortation 

Jamil Ahmad hit his son on his head by 

lathi in order to kill him and Abdul 

Mutaliq and Ujer Ahmad also hit him on 

his head and back due to which, he fell 

down. People gathered there including 

Ahmad Ali, Mohd. Yaseen, Abdul 

Kuddus and Iqbal Ahmad. His son 

sustained serious injuries and was taken to 

Rudauli Hospital. He was medically 

examined and his condition was found 

serious as he was regularly vomiting and 

his injury was bleeding. He was sent to 

District Hospital and some treatment was 

provided to him but he became 

unconscious. He was referred to Lucknow 

Medical College where he is under 

treatment. The accused persons are of the 

same village and they have old enmity 

with the complainant. On the basis of 

report, offence was registered as Case 

Crime No. 2B of 2009, under Sections 

147, 148, 149, 307, 323, 504, 506 I.P.C. 

and Section 7 Criminal Law Amendment 

Act on 05.01.2009 at about 06:50 P.M. 

The Investigating Officer investigated 

into the offence and finding sufficient 

evidence against the accused persons, 
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filed charge sheet under the aforesaid 

sections. 
 

 5.  Brief facts of Sessions Trial No. 

168 of 2011 arising out of Case Crime 

No. 2 of 2009 are that at about 01:30 

P.M., a written report in Police Station 

Rudhauli was given stating that on 

03.01.2009, at about 11 AM in the north 

side of Raunahia Village in a pit of Gram 

Samaj, Abdul Khaliq was taking water for 

irrigating his field. When the water was 

likely to over in the pit, he stopped taking 

water from it. Thereafter the whole 

village went there for fishing in the pit. 

Abdul Khaliq said that he has cleared the 

pit and, therefore, he will alone have the 

right of fishing. Some people of the 

village, however, started fishing 

whereupon the accused persons Islahur 

Rahman @ Islam, Miswahur Rahman, 

Abdul Mutaliq, Abdul Khaliq, Jamil 

Ahmad, Tufel Ahmad, Wasiullah, Ujer 

Ahmad, Nurulhuda, Ainuullah, Iflahur 

Rahman, Gulam Husen, Israhul Haq, 

Taufiq Ahmad and Razi Ahmad, with 

lathi and danda in their hands, with 

intention to kill Abdul Wafa and 

Rafiuddin, attacked on them, who after 

sustaining injuries fell on the ground. The 

first information report was registered as 

Case Crime No. 2 of 2009, under Sections 

147, 148, 323 I.P.C. and Section 7 

Criminal Law Amendment Act and after 

investigation, the Investigating Officer 

submitted charge sheet against the 

accused persons. 
 

 6.  Charges were framed against all 

the accused persons under aforesaid 

sections who denied the charges and 

claimed trial. By order dated 20.12.2014, 

passed by Additional Sessions Judge, 

Court No. 5, both the aforesaid mentioned 

cases were consolidated and Sessions 

Trial No. 110 of 2011 was made the 

leading file, in which the evidence was 

recorded. 
 

 7.  The prosecution examined PW-1 

Abdul Wafa, PW-2 Dr. A.K. Chaudhari, 

PW-3 Abdul Hamid, PW-4 Ram Kawal 

Yadav, PW-5 Arvind Nath Tiwari, PW-6 

Ahmad Ali, PW-7 Yashwant Krinvendra 

Chaudhari and PW-8 Gaurav Bhushan, 

who proved the written report Ext. Ka-1, 

medical report of Abdul Wafa Ext. Ka-2, 

written report of Sessions Trial No. 168 of 

2011 Ext. Ka-3, site map as Ext. Ka-4, 

charge sheets Ext. Ka-5 to Ka-13, chik 

F.I.R. in Case Crime No. 2B of 2009 Ext. 

Ka-14, G.D. Ext. Ka-15, chik F.I.R. of 

Case Crime No. 2 of 2009 Ext. Ka-16, 

GD Ext. Ka-17, reference slip Ext. Ka-18 

and CT Scan report as Material Ext.-1. 
 

 8.  Statements of accused-appellants 

were recorded under section 313 of the 

Criminal Procedure Code in which they 

have stated that they have been falsely 

implicated out of enmity. Accused 

Mutaliq has stated himself to be 

handicapped. Accused Tufail has pleaded 

innocence as he was irrigating and 

complainant side came carrying lathi 

danda and became aggressive on the issue 

of fishing and instituted false case crime 

no. 2A/09 to create evidence of 

innocence. Accused Jameel Ahamad has 

pleaded innocence and has stated that 

except Israhulhaq, none was present on 

spot. In defence, the accused persons have 

filed statement of Harimohan in ST No. 

153/11, charge-sheet and statement, 

photo-state admit card of Razi and 

certificate about Ujer Ahamad. 
 

 9.  The learned trial court after 

hearing both sides and perusing evidence 

on record, convicted and sentenced the 
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accused-appellants by impugned 

judgment in both the session trials by a 

common judgment. 
 

 10.  Aggrieved by the impugned 

judgment, these two appeals have been 

preferred challenging the impugned 

judgment on the ground that the same is 

illegal, arbitrary, perverse and contrary to 

evidence on record. The appellants have 

been assigned no specific role and 

prosecution case is based on general 

allegations. Two incidents have been 

alleged and in both Abdul Wafa has been 

alleged to have sustained injuries. The 

offence under section 307 I.P.C. was not 

proved in view of injuries. Defence 

evidence has been completely ignored. 

The sentence is too severe. The impugned 

judgment is not sustainable under law and 

is liable to be set aside. Therefore, the 

appellants are entitled for acquittal. 
 

 11.  PW-1 Abdul Wafa, the injured 

has stated that on 03.01.02009 at about 11 

AM, when he was coming to his house 

from Danokuiya and passing nearby the 

house of Abdul Khaliq, Abdul Khaliq and 

Razi Ahmad @ Raju exhorted to kill him 

at which Tufail Ahmad and Nurul Huda 

having country made pistol in their hands 

fired on him but he escaped by sitting 

down. Again Abdul Khaliq exhorted to 

kill him, whereupon, Jamil Ahmad and 

Abdul Mutaliq hit him on his head by 

lathi in order to kill him. Accused Ujer 

Ahmad also hit him by lathi below his 

neck on his back. He sustained injuries on 

his head and fell down. Witnesses and 

others reached there. He was vomiting 

and became unconscious. When be 

became conscious, he found himself in 

Mayo Medical Centre, Lucknow, where 

he was admitted and kept under treatment 

for 10 to 12 days. The accused persons 

have enmity with his family. The 

complainant in the case is his father who 

has died and who had given a written 

report by his signature. The witness has 

identified the signature on the written 

report Ext. Ka-1. The witness also filed 

original medical report, CT Scan report 

and discharge slip, the photostat thereof 

were already on record. He has further 

stated that because of the injuries, he is 

still under treatment and he is not 

comfortable in speaking. 
 

 12.  PW-2 Dr. A.K. Chaudhary has 

stated that on 03.01.2009, he was posted 

as Medical Officer in PHC, Rudhauli and 

injured Abdul Wafa aged about 55 years 

was brought by police of PS Rudhauli. He 

found following injuries on his body :- 
 

  (1) lacerated would 9 x 5 cm. x 

scalp deep on the left perital region, 

above 8 cm. on the back side. Bleeding 

was present, X-ray was advised. 
 

  (2) lacerated wound 3 x 0.4 cm. 

x scalp deep close to injury no. 1. 

Bleeding was present. 
 

  (3) contusion 3 x 2 cm. (red 

colour) on the left side on chest 5 cm. 

below the scapular. 
 

 13.  According to doctor, all the 

injuries were caused by blunt object and 

were simple in nature, except injury no. 1 

for which X-ray and expert opinion was 

advised. During treatment, the injured 

vomited once and complained that he is 

feeling tendency of vomiting and he has 

vomited 7 times. The patient was advised 

to be kept under observation in District 

Hospital, Basti. Injuries were fresh. The 

doctor has proved the injury report as Ext. 

Ka-2 and said that the injuries must have 
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been caused at about 11 AM on 

03.01.2009. 
 

 14.  PW-3 Abdul Hamid has stated 

that eight and half years ago, the said 

incident took place when he was present 

in his house. Abdul Khaliq was irrigating 

his field by water collected in a pit of 

Gram Samaj. When the water in the pit 

was getting over, many persons of the 

village became excited for fishing which 

was opposed by Abdul Khaliq saying that 

he has cleared water from the pit and he 

has alone right of fishing in the said pit. 

The pit was of Gram Samaj and, 

therefore, some persons stepped down in 

the pit for fishing. Abdul Khaliq became 

angry and started speaking otherwise. All 

the 16 accused persons namely Islahur 

Rahman @ Islam, Miswahur Rahman, 

Abdul Mutaliq, Abdul Khaliq, Jamil 

Ahmad, Tufel Ahmad, Wasiullah, Ujer 

Ahmad, Nurulhuda, Ainuullah, Iflahur 

Rahman, Gulam Husen, Israhul Haq, 

Taufiq Ahmad, Razi Ahmad and Karam 

Husen along with lathi, danda, country 

made pistol and spade. Accused Ujer 

Ahmad and Razi Ahmad were having 

country made pistol, Nurul Huda was 

having spade in his hand and the 

remaining accused persons were having 

lathi and danda in their hands and they 

started beating Abdul Wafa and 

Rafiuddin. He and others saw the whole 

incident. He got the report inscribed by a 

person about this incident and gave the 

same in police station on the basis of 

which, first information report was 

registered. The witness proved the written 

report as Ext. Ka-3. 
 

 15.  PW-4 SI Ram Kewal is the 

Investigating Officer who proved the site 

map as Ext. Ka-4 and Ka-6 and has 

recorded the statements of the witnesses. 

After finding sufficient evidence, he 

submitted charge sheet Ext. Ka-5 and Ka-

7. 
 

 16.  PW-5 SI Arvind Nath Tiwari is 

subsequent IO who has proved charge-

sheet Ext. Ka-8, Ka-9, Ka-10, Ka-11, Ka-

12 and Ka-13. 
 

 17.  PW-6 Ahmad Ali has stated that 

on the date of incident at about 11 AM 

Abdul Wafa was returning to his house 

and when he came near the house of 

Abdul Khaliq, on the exhortation of 

Abdul Khaliq and Razi Ahmad, accused 

Tufail Ahmad and Nurulhuda fired on 

him but he escaped, whereupon on the 

exhortation of Abdul Khaliq, Jamil 

Ahmad hit Abdul Wafa by lathi on his 

head but he missed and lathi hit on his 

back, below the neck. He fell on the 

ground. Abdul Wafa was also hit by 

Abdul Mutaliq and Ujer Ahmad and he 

sustained injuries on his head. He was 

taken to Rudhauli for treatment and in 

view of the seriousness of the injuries, he 

was referred to the District Hospital. 
 

 18.  PW-7 Yashwant Krinvendra 

Chaudhary is Constable Moharir, who has 

proved the chik F.I.R. Ext. Ka-14, GD 

Report Ext. Ka-15, Chik F.I.R. Ext. Ka-

16, GD report Ext. Ka-17. 
 

 19.  PW-8 Dr. Gaurav, Radiologist 

has stated that on 16.01.2019, he was 

deputed on Raj Scanning Limited, 

Jiyamau, Lucknow. Abdul Wafa aged 

about 54 years was sent by Dr. Sumil 

Agarwal for CT Scan. In the CT Scan 

depressed fracture of frontal bone was 

found and clotting was present on frontal 

labes. He has proved the CT Scan report 

as Ext. Ka-18. CT Scan film has been 

proved as Material Ext.-1. 
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 20.  The learned counsel to the 

accused-appellants, Sri Kamal Krishna, 

Senior Advocate, has argued that in 

respect of same occurrence, two fires 

were lodged and two charge-sheets were 

submitted and in both the cases, the 

accused-appellants have been convicted, 

whereas, the place of occurrence for both 

the cases are different and the evidence of 

the prosecution has become self-

contradictory and the whole prosecution 

case is doubtful. The learned A.G.A. and 

counsel for the complainant side have 

submitted that the prosecution by cogent 

evidence has established the case beyond 

shadow of doubt and the learned trial 

court has rightly convicted and sentenced 

the accused-appellants. 
 

 21.  Certain pertinent facts need to be 

mentioned in order to understand the 

overall factual matrix in this case. Two 

F.I.R. has been lodged in respect of an 

incident taking place on 3.1.2009 at 11 

AM, one got registered on the written 

report of Abdul Hameed on the same day 

at 13.30 PM naming 16 accused persons. 

The second F.I.R. was lodged by Abdul 

Samad, the father of the injured, on 

5.1.2019 at 6.50 PM naming only 7 

accused persons from the group of those 

16 persons who were earlier named in the 

F.I.R. lodged on 3.1.2009. It is not 

understandable how another F.I.R. was 

registered by police in respect of same 

incident and why not the subsequent 

F.I.R. was included with the first F.I.R. 

which was earlier in time and date. Both 

were in respect of same incident bearing 

Crime No. 2/09 and Crime No. 2B/09 and 

were investigated altogether by the I.O. 

Two separate charge-sheets were filed 

and cognizance was taken on both and 

both were committed to sessions for trial. 

Naturally, it could be so done if they are 

connected and in respect of same criminal 

incident or if they are cross cases. 
 

 22.  The committing court has 

mentioned in the committal order about 

the case pertaining to S.T. No. 168/11 to 

be cross case of other S.T. No. 110/11, 

though the same is not correct as it was 

not a cross case at all. The learned trial 

court by order dated 21.8.2014 refused to 

undertake joint trial and still retained S.T. 

No. 168/11 which was for the offence u/s 

148,147,323,504,506 I.P.C. and 7 

Criminal Law Amendment Act which was 

triable by Magistrate. Two trials of at 

least those 7 accused persons who were 

common in both the cases was not 

possible. The matter went to the High 

Court on this point in Criminal Misc. No. 

42513/14 and vide order dated 

27.10.2014, the order of the trial court 

dated 21.8.2014 was quashed directing 

the trial court to take a fresh decision on 

this point. Thereafter, by order dated 

20.12.2014, both the trials were 

consolidated and a joint trial was directed 

making S.T. No. 110/11 to be leading file. 

Against this order, the prosecution did not 

seek any judicial remedy. It means that 

the prosecution accepted both the cases to 

be connected, arising out of one incident 

and adduced evidence accordingly. 
 

 23.  In S.T. No. 110/11 charges were 

framed for the offence u/s 147, 148, 

323/149, 504, 506, 307/149 I.P.C. and 

Section 7 of the Criminal Law 

Amendment Act and in ST No. 168/11 for 

the offence u/s 147, 148, 323/149, 504, 

506 I.P.C. and Section 7 of the Criminal 

Law Amendment Act. Clearly, in both the 

trials, all the sections were common 

except section 307 I.P.C. which is 

additional in ST No. 110/11. Both the 

session trials have been decided by the 
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impugned judgment and all the accused 

persons have been convicted in both the 

session trial. Therefore, I find that at both 

level, investigation and trial, procedural 

lapse and omission has occurred, may be 

because of inexperience or ignorance. I 

will come to the legal effect of such lapse 

and omission later on. Now the question 

is what should have been done in such 

situation and what was the legal course 

open during investigation and trial. Just 

for guidance, it is observed as follows: 
 

  1. The second F.I.R. should not 

have been registered, and if registered, as 

it has happened in this case, it should 

have been merged with the earlier F.I.R. 

and the offence should have been 

investigated taking into consideration the 

subsequent report. By doing so, the 

mistake could have been avoided which 

has occurred in respect of those 7 

accused persons whose names are 

common in both the cases because a 

double trial is not legally possible for the 

same offence. 
  2. Now, if the investigating 

agency committed that error, the learned 

trial court should not let the error to 

continue and the same could have been 

corrected during trial. The learned trial 

court should and must have struck down 

the names of the seven accused persons 

whose names are common in both the 

cases from the case which related to 

smaller and less serious offence, to avoid 

double trial resulting in double jeopardy 

of those accused persons which is in 

violation of the constitutionally protected 

fundamental right of the accused persons 

as guaranteed by Article 20 of the 

Constitution of India. 
 

 24.  Instead of doing so, the learned 

trial court convicted all those seven 

accused persons in both the cases. 

Therefore, the trial of 7 accused persons 

charge-sheeted in ST No. 168/11 who are 

also accused in ST No. 110/11 is 

absolutely vitiated being infringement of 

the protection provided against double 

jeopardy under Art. 20 of the Constitution 

of India as no body can be tried or 

convicted twice for the same criminal 

incident and offence. Hence, the trial, 

conviction and sentence of the accused-

appellants Abdul Khaliq, Razi Ahmad @ 

Raju, Tufel Ahmad, Nurul Huda, Jamil 

Ahmad, Ujer Ahmad and Abdul Mutaliq 

in ST No. 168/11, arising out of Crime 

No. 2/09, under Sections 147, 148, 

323/149, 504, 506 I.P.C. and Section 7 of 

the Criminal Law Amendment Act, Police 

Station Rudhauli, District Basti is liable to 

be set aside and quashed and 

consequently they are entitled to be 

acquitted. 
 

 25.  Prosecution admits that both the 

criminal incident took place on same date 

and same time. But, it appears that there 

remained confusion in the prosecution 

during investigation and till the end of 

trial whether both the cases relate to one 

offence or both are distinct offences 

taking place at the same time and because 

of this, discrepancy has occurred, both in 

investigation and also in the statement of 

the fact witnesses. first F.I.R. was lodged 

on the same day by Abdul Hameed and he 

named 15 persons as accused. The second 

F.I.R. was lodged by Abdul Samad after 

two days and the reason put forward for 

delay was his son was injured and was 

under treatment in Medical College, 

Lucknow and when he came back from 

there, he lodged F.I.R. against 7 persons. 

In the first report the reason for the 

incident was alleged to be the dispute 

which arose because of fishing. No such 
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reason has been alleged in the subsequent 

F.I.R. lodged by the father of injured. 

Three fact witnesses have been examined- 

PW-1 Abdul Wafa (injured), PW-3 Abdul 

Hameed (informant of first F.I.R.) and 

PW-6 Ahamad Ali as eyewitness. Abdul 

Samad, the informant of second F.I.R. 

died and could not be examined and the 

written report has been proved by PW-1 

injured as secondary witness. Both PW-1 

and PW-6 have confined their statement 

to the facts of second F.I.R.. As such, in 

respect of facts in ST No. 168/11, only 

informant appears to have supported his 

F.I.R. version as eyewitness. In the F.I.R., 

it has been stated that in addition to Abdul 

Wafa, Rafiuddin also sustained injury, 

but, Rafiuddin has not been examined in 

the court nor any medical report has been 

produced to show that he sustained injury 

in the incident. 
 

 26.  PW-3 Abdul Hameed has stated 

that accused Ujer Ahamad was carrying 

country made pistol and accused 

Nurulhuda was carrying spade, while all 

other accused persons were carrying lathi 

danda at the time of incident and all 

committed marpeet and caused injuries to 

Abdul Wafa and Rafiuddin. Rafiuddin has 

not been examined who could be the best 

witness to say that he sustained injury in 

the incident. His statement has not been 

even recorded by IO nor he is a witness of 

charge-sheet. Abdul Wafa is not a witness 

in respect of case based on the F.I.R. 

lodged by Abdul Hameed and while 

giving statement in court, he has 

disowned the F.I.R. version and he has 

denied his presence on pond/pit at the 

time of incident. PW-6 Ahmad has also 

disowned that F.I.R. and has stated that he 

was not present there at pond/pit at the 

time of incident. Both these witnesses 

have expressed their ignorance about the 

incident taking place there as the same did 

not happen in their presence and any 

thing, though very little, came in their 

statement regarding that incident is totally 

hearsay which cannot be taken in support 

of prosecution case so far as ST No. 

168/11 is concerned. The evidence of 

PW-3 Abdul Hameed also does not stand 

during cross-examination as he has stated 

in his chief that Abdul Wafa and 

Rafiuddin sustained injuries, but in cross-

examination he states that in addition to 

both he and one Tamudin also sustained 

injuries. There is no such medical report 

nor Tamudin has been examined. He has 

never said in his F.I.R. that he also 

sustained injury. In corresponding GD 

also there is no mention about his injury 

or injury of Tamudin or Rafiuddin. The 

two fact witnesses of the charge-sheet, 

Abdul Quddus and Nurulhaq have also 

not been examined in support. 
 

 27.  In view of the above discussion, 

I find that the finding of conviction in the 

impugned judgment in S.T. No. 168/11 is 

perverse, suffers from illegality and is not 

sustainable under law and the same is 

liable to be set aside. Consequently, the 

accused-appellants are entitled to be 

acquitted. 
 

 28.  So far as the other session trial S.T. 

No. 110/11 is concerned, in the F.I.R., 7 

accused persons are named and against them 

charge-sheet has been filed. It needs to be 

pertinently mentioned that it has been the 

prosecution case that only Abdul Wafa 

sustained injuries and in the medical 

examination 3 injuries have been found on 

his body- two lacerated wound on head and 

one contusion on back below the neck. 
 

 29.  Ext Ka-4 is the site-map for this 

case in which the place of occurrence has 
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been shown as 'X' which is situated on 

Hanumanganj-Padi road in front of house 

of Khaliq. The F.I.R. also contains that 

the incident took place on the road in 

front of the house of Khaliq while the 

injured was coming from Dankuia. This 

has been proved by PW-1 and PW-6 in 

their statements The submission of the 

learned counsel to the accused-appellants 

is that in the first F.I.R., the place of 

incident is different. Since both the 

witnesses, PW-1 and PW-6 have 

disowned that F.I.R., and that case has 

been disbelieved earlier in this judgment, 

therefore, that difference is not material 

and need not to be considered for the 

purpose of this case. Moreover, if the site-

map of both the cases are compared, it is 

clear that there is not much distance 

between the two places of occurrence. In 

the north house of accused Khaliq has 

been shown and in the south the 

agricultural land of Nurulhaq has been 

shown and in between the two, there is 

pond/pit to which the agricultural land of 

Nurulhaq is very close. In the north of the 

pond/pit and in the south of the house of 

Khaliq, there is road on which by 'X' the 

place of occurrence has been shown in the 

site-map. Therefore, the difference in 

place of occurrence has no legal impact. 

Thus, the place of occurrence stands 

established. 
 

 30.  The date and time of incident 

has been also proved by the witnesses 

PW-1 who is injured and by virtue of 

injury, his presence at the time of 

occurrence can hardly be disputed and his 

statement finds further support from the 

testimony of the eyewitness PW-6. PW-2 

Doctor has stated while proving the injury 

report that the injuries could have been 

possibly caused by blunt object such as 

lathi and it was possible to have been 

caused on 3.1.2009 at 11 A.M. In C.T. 

Scan, a depressed fracture on head has 

been found on his head along with blood 

clotting. Therefore, it is also established 

that on the said date, time and place, 

Abdul Wafa sustained injuries with a 

depressed fracture on head. 
 

 31.  Now, the only thing which is 

required to be determined whether the 

seven accused persons caused the injury 

and committed offence as alleged by 

prosecution. PW-1 Abdul Wafa has stated 

that on the exhortation of Khaliq and Razi 

Ahamad alias Raju to kill him, accused 

Tufail and Nurulhuda fired on him by 

country made pistol whereupon, he sat 

down and escaped. When it is alleged that 

the injured was shot fire and no such 

firearm was incurred by him, the use of 

firearm by two accused persons becomes 

suspicious. It just remains an oral saying 

in absence of any firearm injury and also 

in absence of any recovery of pistol from 

both the accused or any object from spot 

in terms of pellets etc. showing use of 

firearms in commission of offence. In the 

factual matrix of the case also, it appears 

that the attack was direct and from close 

distance, and therefore, the fact that the 

injured escaped because he dropped 

himself down, seems to be improbable 

and unbelievable. Therefore, the presence 

and involvement of accused Tufail and 

Nurulhuda has become extremely 

doubtful. 
 32.  PW-1 Abdul wafa has further 

stated that again on exhortation of Khalik, 

Jameel Ahamad, Mutaliq and Ujer hit him 

by lathi by which he sustained injuries. 

This time the witness has not stated that 

accused Razi Ahamad alias Raju also 

exhorted both on which they acted upon. 

His role of exhortation has been confined 

to exhortation of accused Tufail and 
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Nurulhuda who were allegedly shot fire 

and in respect of them when the case of 

prosecution has been found to be 

doubtful. Therefore, the exhortation by 

accused Razi Ahamad alias Raju, 

consequently becomes doubtful. 
 

 33.  Thereafter, on exhortation of 

Khaliq, Jameel Ahamad, Mutaliq and 

Ujer hit Abdul Wafa by lathi by which he 

sustained injuries. He was taken to 

hospital and was medically examined at 

P.H.C. and from there he was sent to 

District Hospital and then referred to 

Medical College Lucknow. In his 

statement, PW-1 has also stated that 

Abdul Mutaliq also hit him by lathi. The 

learned counsel of appellant has 

submitted that inclusion of Abdul Mutaliq 

appears to be an improvement and the 

statement of PW-6 is also an exaggeration 

on the point as he mentions the name of 

Mutaliq subsequently, though says that he 

and Ujer Ahamand hit first by lathi on 

exhortation. But, I find no force in this 

submission as both injured witness and 

eye-witness have stated that he also hit 

the injured by lathi causing injury to him. 

In the F.I.R. also he has been alleged to 

have caused injury by lathi. It should be 

remembered that PW-1 is an injured 

witness and there is no reason to discredit 

the testimony of an injured witness and 

law gives a very higher value to a witness 

who has sustained injury in the incident. 
 

 34.  As held in State of Haryana Vs. 

Krishan, AIR 2017 SC 3125, Mukesh Vs. 

State for NCT of Delhi & Others, AIR 

2017 SC 2161 (Three-Judge Bench), 

Bhagwan Jagannath Markad Vs. State 

of Maharashtra, (2016) 10 SCC 537 and 

Jarnail Singh Vs. State of Punjab, 2009 

(6) Supreme 526, deposition of an injured 

witness should be relied upon unless there 

are strong grounds for rejection of his 

evidence on the basis of major 

contradictions and discrepancies for the 

reason that his presence on the scene 

stands established in the case and it is 

proved that he suffered the injuries during 

the said incident. 
 

 35.  Other witness PW-6 is of the 

same locality and is neighbor of the 

injured and he has also supported that on 

the exhortation of Khaliq, the other three 

accused persons hit the injured by lathi 

and caused injury to the injured. The 

injured has sustained three injuries which 

also supports the participation of accused 

persons. Moreover, both the witnesses are 

illiterate villager and keeping in view the 

law laid down in State of U.P. Vs. 

Chhoteylal, AIR 2011 SC 697, Dimple 

Gupta (minor) Vs. Rajiv Gupta, AIR 

2008 SC 239 the court should keep in 

mind the rural background and the 

scenario in which the incident had 

happened and should not appreciate the 

evidence from rational angle and discredit 

the otherwise truthful version on technical 

grounds. 
 

 36.  In view of above discussion, 

participation and involvement of four 

accused persons in commission of offence 

is established- Khaliq who exhorted and 

Jameel Ahamad, Abdul Mutaliq and Ujer 

who hit the injured on his exhortation. 
 

 37.  Now, the nature of injuries needs 

to be examined. As per F.I.R., Abdul 

Wafa was seriously injured and he was 

taken to Rudhouli Hospital where he was 

examined. But he was regularly vomiting 

and his injury was bleeding, and 

therefore, he was taken to District 

Hospital where some treatment was 

provided to him. But he started vomiting, 
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getting unconscious and fits also started 

and then, he was referred to Medical 

College, Lucknow where he is under 

treatment and condition is serious. 
 

 38.  Medical report which is on 

record is of P.H.C., Rudhouli which has 

been referred above. PW-8 is Dr. Gourav 

(Radiologist) of Raj Scanning Ltd., 

Jiyamau, Lucknow has stated that in C.T. 

scan, a depressed fracture was found on 

left frontal bone on head of Abdul Wafa. 

In his cross-examination, he has admitted 

that he did not see the patient and he 

prepared the report on the basis of C.T. 

Scan film which is Mat. Ext.-1 and C.T. 

Scan was conducted on 16.1.2009 in his 

supervision by the technician on the 

reference of Dr. Sunil Agrwal. He has 

also admitted that Raj Scanning Ltd. is a 

private institution. In the Report, he has 

written 'co-relate clinically' which means 

that the doctor doing treatment should 

verify the report with the real condition of 

the patient. There is no such 

supplementary report after co-relating 

clinically as advised in the report. A 

discharge slip of Mayo Hospital, 

Lucknow is on record as paper no. 92 kha 

showing date of admission in the hospital 

on 8.1.2009 and discharged on 21.1.2009, 

but the same has not been proved by 

prosecution. 
 

 39.  The submission of the learned 

counsel is that there is no supplementary 

report of any doctor under whom Abdul 

Wafa was under treatment. Moreover, 

there is no evidence that he was ever 

treated in Medical College, Lucknow as 

alleged in F.I.R. and injured Abdul Wafa 

in his statement has also not stated so and 

instead, he has stated that when he got 

conscious, he found himself in Mayo 

Hospital, Lucknow which is a private 

hospital. It has been further argued that 

the C.T. scan report and the discharge slip 

was not delivered to the I.O. and even the 

statement of Abdul Wafa was not 

recorded by I.O. nor he was named in the 

list of witnesses in charge-sheet. 
 

 40.  So far as not showing Abdul 

Wafa as witness in charge-sheet, or not 

recording his statement by I.O., this lapse 

can be assigned to investigating agency 

and that cannot be given much importance 

as F.I.R. contains that he sustained 

injuries and he was a necessary witness. 

Injury to him also finds mention in the 

corresponding G.D. of F.I.R. lodged by 

Hameed and it shows that he was taken to 

Police Station and he was medically 

examined by police in P.H.C. on the same 

day. 
 

 41.  PW-1 has stated in his 

examination-in-chief that after the 

incident he became unconscious and 

when he got conscious, he was in Mayo 

Hospital, Lucknow. There is no such 

report on record that he remained 

unconscious for 4-5 days as he was 

admitted there on 8.1.2009. On the 

contrary, PW-2 Dr. A.K. Choudhary who 

examined him on the date of incident at 

2.10 P.M., has stated that the patient 

vomited once before him and complained 

that he has feeling of vomiting regularly 

and he has vomited 7 times prior to that. 

Though the doctor has mentioned nothing 

about his mental and physical condition, 

but from his statement, it is clear that the 

injured was conscious at the time of 

medical examination. It has been said by 

the witness that he was provided some 

treatment in District Hospital, Basti, but, 

there is no evidence on record regarding 

his treatment there. In my view this 

discrepancy could only be explained by 
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Abdul Samad (informant) who died 

without being examined and PW-1 Abdul 

Wafa because of injuries might not be 

able to notice the treatment in District 

Hospital. The informant being illiterate 

villager might not have been able to 

distinguish between Medical College and 

Mayo Hospital. 
 

 42.  The learned counsel to the 

accused-appellants has submitted that there is 

no reason shown by the prosecution that the 

F.I.R. lodged by Abdul Hameed was not 

correct nor it has been anywhere asserted that 

he was having any reason to lodge F.I.R. 

with wrong facts. If Abdul Wafa was not 

present there, was there any convincing 

reason available to PW-3 to allege that he 

sustained injuries in the same incident. This 

fact is also significant in view of the on oath 

statement of the I.O. in the court that during 

investigation he found that Abdul Wafa got 

injured in the same dispute which took place 

near pond/pit on the issue of fishing. The 

learned counsel has argued that a conviction 

cannot be recorded on the basis that some 

one has sustained injuries and has been under 

treatment here or there. For conviction, it is 

necessary for the prosecution to prove the 

events in the way they have been alleged 

without anything unnatural, contradictory 

and discrepant. The non-explanation and no 

account of 4-5 days from the date of incident 

and admission in Mayo Hospital, Lucknow 

about the injured also creates a lot of doubt 

because, if his condition was so serious, the 

treatment for those 4-5 days must have been 

placed on record or the reason for not doing 

so must have been put forward before the 

court. 
 

 43.  So far as the discrepancy and 

contradiction is concerned, as laid down 

in State of U.P. v. Naresh; 2011 (75) 

ACC 215) (SC), in all criminal cases, 

normal discrepancies are bound to occur 

in the depositions of witnesses due to 

normal errors of observation, namely, 

errors of memory due to lapse of time or 

due to mental disposition such as shock 

and horror because of occurrence. 

Contradictions/inconsistencies/embellish

ments or improvements of minor nature 

on trivial matters which do not affect the 

core of the prosecution case, should not 

be made a ground on which the evidence 

can be rejected in its entirety. The Court 

has to form its opinion about the 

credibility of the witness and record a 

finding as to whether his deposition 

inspires confidence. 
 

 44.  In Gosu Jayarami Reddy and 

another Vs. State of Andhra Pradesh; 

(2011) 3 SCC (Cri) 630, it was observed 

that Courts need to be realistic in their 

expectation from the witnesses and go by 

what would be reasonable based on 

ordinary human conduct with ordinary 

human frailties of memory and power to 

register events and their details. A witness 

who is terrorized by the brutality of the 

attack cannot be disbelieved only because 

in his description of who hit the deceased 

on what part of the body there is some 

mix-up or confusion. 
 

 45.  Further, in Parsu Ram Pandey 

v/s State of Bihar AIR 2004 SC 5068, 

Shivappa v. State of Karnataka; AIR 

2682, Ramchandaran v/s State of Kerala 

AIR 2011 SC 3581, it was held that minor 

discrepancies or some improvements 

would not justify rejection of the 

testimonies of the eye-witnesses, if they 

are otherwise reliable. Some 

discrepancies are bound to occur because 

of the sociological background of the 

witnesses as also the time gap between 

the date of occurrence and the date on 
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which they give their depositions in 

Court. In Mukesh Vs. State for NCT of 

Delhi & Others, AIR 2017 SC 2161 

(Three-Judge Bench) and Bhagwan 

Jagannath Markad Vs. State of 

Maharashtra, (2016) 10 SCC 53, it was 

reiterated that minor contradictions in the 

testimonies of the Prosecution Witnesses 

are bound to be there and in fact they go 

to support the truthfulness of the 

witnesses. 
 

 46.  There is no doubt that there is 

lapse in the prosecution version, but the 

same is because of investigating agency 

as the I.O. should have taken the 

statement of injured and he should have 

collected the evidence which took place in 

District Hospital, Basti and should have 

also verified his treatment in Mayo 

Hospital, Lucknow. In his statement also, 

the I.O. has not given any cogent reason 

for not doing so except that he has stated 

more than once that there was bonafide 

mistake committed by him. There is 

discrepancy in the prosecution case, but 

the same has occurred because of mistake 

committed by police machinery and 

investigating agency. Two F.I.R. was 

registered in respect of the incident, 

injured Abdul Wafa was got medically 

examined in PHC by the police as there is 

mention of his being brought to police 

station in injured condition in the 

corresponding G.D. of registration of 

F.I.R. by Abdul Hameed, but no further 

step was taken towards collection of 

evidence regarding nature and seriousness 

of injury and even he was not made a 

witness in the charge-sheet. Of course, 

there is exaggeration in the testimony of 

injured and PW-6 as they have tried to 

involve and implicate more persons in the 

incident. But, experience shows that this 

is a tendency which is found prevalent, 

particularly in rustics society as people try 

to implicate more persons even though 

they are innocent. 
 

 47.  Now, accepting all the 

submissions with regards to discrepancies 

in prosecution version and lapse in 

investigation, the question is whether the 

role of criminal court is to lay emphasis 

on the same and acquit those who appears 

to have committed offence or to unveil 

the curtain and discover truth behind it. In 

India doctrine of falsus in uno, falsus in 

omnibus does not apply. The Supreme 

Court has been constantly of the view that 

the trial as well as appellate courts have to 

play a very important role in India in 

criminal justice administration and while 

appreciating the evidence efforts have to 

be made to arrive at the truth and to 

separate from the statements of the 

witnesses what is untrue and exaggerated. 

The Supreme Court, from Nasir Ali Vs. 

State of U.P., AIR 1957 SC 366 and 

Ugar Ahir Vs. State of Bihar, AIR 1965 

SC 277, Sucha Singh Vs. State of 

Punjab, (2003) 7 SCC 643 to Babu Vs. 

State of Tamilnadu, (2013) 8 SCC 60 

and State of Karnataka Vs. 

Suvarnamma, (2015) 1 SCC 323, has 

time and again observed: 
 

  "Maxim ''falsus in uno, falsus in 

omnibus' is not applicable in India. It is 

merely a rule of caution. Thus even if a 

major portion of evidence is found to be 

deficient, in case residue is sufficient to 

prove the guilt of an accused, 

notwithstanding acquittal of number of 

other co-accused persons, his conviction 

can be maintained. The court has to 

separate grain from chaff and appraise in 

each case as to what extent the evidence 

is acceptable. If separation cannot be 

done, the evidence has to be rejected in 
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toto. A witness may be speaking untruth in 

some respect and it has to be appraised in 

each case as to what extent the evidence 

is worthy of acceptance and merely 

because in some respects the court 

considers the same to be insufficient for 

placing reliance on the testimony of a 

witness, it does not necessarily follow as a 

matter of law that it must be disregarded 

in all respects as well. Falsity of 

particular material witness on a material 

particular would not ruin it from the 

beginning to end. The aforesaid dictum is 

not a sound rule for the reason that one 

hardly comes across a witness whose 

evidence does not contain a grain untruth 

or at any rate exaggeration, embroideries 

or embellishment."  
 

 48.  In Ram Gulam Chowdhary Vs. 

State of Bihar, 2001(2) JIC 986 (SC), 

upholding the conviction of the accused, 

the Supreme Court held that since the I.O. 

is not an eye witness to the incident and 

the reliable eye witnesses had proved the 

place of occurrence by their testimony, so 

non proving the map by I.O. or his non-

examination is not fatal to the prosecution 

case. Meaning thereby, where ocular 

testimonies are reliable, even non-

examination of I.O. is not relevant, then 

the lapse committed by him during 

investigation, can also be not given so 

much of importance to render the 

prosecution version false or unbelievable. 
 

 49.  In Khem Ram Vs. State of 

Himachal Pradesh, (2018) 1 SCC 202 

State of Punjab Vs. Hakam Singh, 

(2005) 7 SCC 408 and Leela Ram Vs. 

State of Haryana, (1999) 9 SCC 52510, it 

has been held that incomplete or defective 

investigation or any irregularity or 

deficiency in investigation by I.O. need 

not necessarily lead to rejection of the 

case of prosecution when it is otherwise 

proved. The only requirement is use of 

extra caution in evaluation of evidence. A 

defective investigation cannot be fatal to 

prosecution where ocular testimony is 

found credible and cogent. In Rupinder 

Singh Sandhu vs State of Punjab, (2018) 

16 SCC 475, it has been remarked by the 

supreme court that even if there is lapse in 

investigation, the same cannot be used to 

give advantage to accused person in cases 

where prosecution has led credible 

evidence, as it is difficult to determine 

that the investigative defect occurred due 

to general inefficiency of system or 

deliberated to shield the accused. 
 

 50.  The prosecution case may be 

considered from a different angle also. 

What could have been the fate of the case, 

had it been a case based on complaint 

without police or investigating agency 

being involved? Could it make any 

difference if written report is considered 

to be a complaint and both witnesses 

would have been examined as injured 

complainant and eye-witness? Certainly, 

the defect and investigating lapse could 

not have occurred. In that situation, 

whether it was possible to completely 

disbelieve the prosecution version? 
 

 51.  Viewing from that angle, I find 

that there is a written report given by the 

father of the injured on the basis of which 

F.I.R. was registered. If it is considered to 

be second F.I.R. about the same incident, 

it is fault of the police. Why the informant 

lodged this, could be explained by the 

informant but he could not be examined 

as he died before being examined. He was 

an illiterate villager and if he wrote that 

his son is under treatment in Medical 

College, Lucknow, the mistake is 

bonafide as according to injured he was 
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admitted in Mayo Hospital, and the same 

eventually is situated in Lucknow. In the 

corresponding GD of the F.I.R. of Abdul 

Hameed, it is mentioned that the injured was 

brought to police station and he had head 

injury which was bleeding and he was sent by 

police for medical in PHC. The medical report 

proved by PW-2 Dr Choudhary shows that he 

had sustained two lacerated wound over his 

head and in CT Scan, depressed fracture was 

found on his head. The discharge slip of Mayo 

Hospital has not been proved nor the CT Scan 

Report has been clinically co-related by any 

doctor nor any supplementary report has been 

prepared to show the seriousness of injury, 

but, even without that, it is clear in view of 

medical report and CT Scan, that the head 

injury of Abdul Wafa was grievous in nature. 

But, there is no opinion of doctor that by the 

said injury, death of the injured was in any 

way possible. The injury was caused by blunt 

object like lathi and not by any deadly 

weapon, and therefore, intention to cause 

death cannot be imputed and instead of 

offence under section 307 I.P.C., only an 

offence under section 325 and 323 I.P.C. for 

voluntarily causing grievous hurt and simple 

hurt is proved. In the earlier discussion, it has 

been found to have been established that the 

accused persons were present together at the 

place of occurrence and on the exhortation of 

Khaliq, Jameel Ahamad, Abdul Mutaliq and 

Ujer Ahamad hit the injured by lathi by which 

he sustained injuries. It also shows their 

common intention in causing injuries and 

section 34 I.P.C. is very much applicable. 
 

 52.  On the basis of above discussion, 

I find the impugned judgment in ST No. 

168 of 2011, Crime No. 2 of 2009, passed 

by Addl. Sessions Judge/Fast Track Court-

II, Basti on 31.8.2018 is perverse, illegal 

and not sustainable under law and the 

appeal is liable to be allowed. So far as the 

appeal against the judgment in ST No. 110 

of 2011 is concerned, the appeal is liable to 

be partly allowed with modifications, as 

the conviction and sentence of accused-

appellants, Razi Ahmad @ Raju, Tufel 

Ahmad and Nurul Huda for the offence 

under section 307/323 read with 149 and 

section 147, 148 I.P.C. and the conviction 

and sentence of accused-appellants Jamil 

Ahmad, Abdul Khailq, Ujer Ahmad and 

Abdul Mutaliq for the offence under 

section 147,148 I.P.C. is perverse, illegal 

and not sustainable under law and is liable 

to be set aside. The conviction of accused-

appellants Jamil Ahmad, Abdul Khailq, 

Ujer Ahmad and Abdul Mutaliq for the 

offence under section 307 I.P.C. is liable to 

be converted for the offence under section 

325/34 I.P.C. and the sentence is liable to 

be reduced and modified for both offences 

under section 325/323 read with section 34 

I.P.C.. 
 

 53.  Accordingly, following order is 

passed in respect of both session trials- 
 

  1. The conviction and sentence 

in ST No. 110 of 2011 of the accused-

appellants, Razi Ahmad @ Raju, Tufel 

Ahmad and Nurul Huda for the offence 

under section 307/323 read with 149 and 

section 147, 148 I.P.C. is set aside and 

consequently they are acquitted. They be 

released from jail forthwith. 
 

  2. The conviction and sentence 

in S.T. No. 110 of 2011 of accused-

appellants Jamil Ahmad, Abdul Khailq, 

Ujer Ahmad and Abdul Mutaliq for the 

offence under section 147, 148 I.P.C. is 

set aside and consequently they are 

acquitted from the said charge. 

 
  3. The appeal in respect of ST No. 

168/11 is allowed and the impugned 

judgment is set aside. Consequently, the 
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accused-appellants Islahur Rahman @ Islam, 

Miswahur Rahman, Abdul Mutaliq, Abdul 

Khaliq, Jamil Ahmad, Tufel Ahmad, 

Wasiullah, Ujer Ahmad, Nurulhuda, 

Ainuullah, Iflahur Rahman, Gulam Husen, 

Israhul Haq, Taufiq Ahmad and Razi Ahmad 

are acquitted from the charge for the offence 

under Section 147, 323/149 I.P.C.. All the 

accused-appellants be released from jail 

forthwith. 
 

  4. The conviction of Jamil 

Ahmad, Abdul Khailq Ujer Ahmad and 

Abdul Mutaliq in ST No. 110 of 2011 for 

the offence under Section 307/149 I.P.C. 

is converted into the offence under section 

325/34 I.P.C. and are sentenced for one 

year and six months simple imprisonment 

and fine of Rs. 2000/- each and in default 

1 month additional imprisonment and 

under Section 323/34 I.P.C. for 3 months 

simple imprisonment and fine of Rs. 500/- 

each and in default 15 days additional 

imprisonment. The sentence for both the 

offences shall run concurrently and the 

period underwent by them in jail shall be 

adjusted against awarded sentence. 
 

 54. The office is directed to transmit 

back the lower court record to the learned 

trial court immediately along with a copy 

of this judgment for information and 

compliance.  
---------- 
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 1  ;g nkf.Md vihy] vihykFkhZ ey[kku flag 

dh vksjls l= ijh{k.k la[;k 218 o"kZ 1998 ] 

vUrxZr /kkjk 302]302@34] 307@34 Hkk0 na0 la0] 

Fkkuk gqlSuxat] ftyk QrsgiqjÂ¼jkT; izfr ey[kku 

flag ,oa vU;½ ,oa l= ijh{k.k la[;k 219o"kZ 1998] 

vUrxZr /kkjk 25 vk;q/k vf/kfu;e] Fkkuk 

gqlSuxat]ftyk Qrsgiqj Â¼jkT; izfr ey[kku flag½ 

esa fo}ku uoe~ vij l=U;k;k/kh'k] Qrsgiqj }kjk 

ikfjr fu.kZ; ,oa vkns'k fnukad12&11&1999 ds 

fo:} ;ksftr dh x;h gS ftlds }kjk 
vihykFkhZ dks /kkjk 302 Hkk0 na0 la0 ds vUrxZr nks"kh 

ikrs gq,dBksj vkthou dkjkokl] /kkjk 307 Hkk0 na0 

la0 ds vUrxZr nks"khikrs gq, ikap o"kZ ds dBksj 

dkjkokl rFkk /kkjk 25 vk;q/kvf/kfu;e ds vUrxZr 

nks"kh ikrs gq, nks o"kZ ds dBksj dkjkokl dsn.M ls 

nf.Mr fd;k x;k gS rFkk ;g Hkh vknsf'kr fd;k 

x;k fdvihykFkhZ dh lHkh ltk;sa lkFk&lkFk pysxhaA 
 

 2 vihy ds fuLrkj.k gsrq vko';d rF; la{ksi 

esa blizdkj gS fd oknh eqdnek deys'k dqekj us 

fnukad 19&10&1997le; 1&20 ,0 ,e0 ij Fkkuk 

gqlSuxat] ftyk Qrsgiqj esa ,drgjhj ckcw yky ls 

fy[kokdj bl vk'k; ds lkFk izLrqr fd;kfd mldh 

pkph xhrk nsoh mez 30 o"kZ iRuh lqjs'k xM+fj;k 

dksmlds gh xkao dk ey[kku xM+fj;k iq= cpbZ 

xM+fj;k djhc lokrhu ekg igys Hkxk ys x;k FkkA 

fnukad 15&10&1997 dks mldspkpk] mldh pkph 

dks Qrsgiqj ls ?kj ysdj vk;s Fks vkSj oghadpgjh esa 

gh ey[kku us mlds pkpk ls lqygukek dj fy;k 

FkkAvkt fnukad 18&10&1997 dks jkf= djhc lk<s 

lkr cts dh ckrgS mlds pkpk ds ?kj ds vkaxu esa 

ykyVsu ty jgh Fkh mldspkpk lqjs'k o mldh 

nknh c̀tjkuh o pkph vkaxu esa Fkh og rFkkmlds 

firk jke ukjk;u dfV;k e'khu ij pkjk dkV jgs Fks 

rHkhmldh pkph vius cPps dks ukinku ij VV~Vh 

djk jgh Fkh fdmlds xkao dk ey[kku iq= cpbZ o 

mudk cguksbZ vuUrw fuoklhelokuh Qrsgiqj vkdj 

mlds pkpk dks xkyh xq¶rk nsus yxsa fdlkys vc 

;g esjh vkSjr gksdj jgsxh fd mldh pkph xkyh 

nsuso lkFk jgus dks euk fd;k rHkh ey[kku us 

mldh pkph dksxksyh ekj nhA xksyh yxus ls mldh 

pkph fxjdj ogha ij ejx;h mlds pkpk o mlus o 

mlds firk us ey[kku o vuUrw dkihNk fd;k rks os 

yksx mlds pkpk dks [ksr esa xksyh ekj fn;saftlls 

mlds pkpk ?kk;y gksdj fxj x;sA ge yksx vius 

pkpkdks ysdj vLirky esa HkrhZ djkdj Fkkus vk;k 

gwÂ¡A bl okD;k dksmlus o mlds firkth us o 

mlds pkpk o nknh us ykyVsu dhjks'kuh esa ns[kk gSA 

og fjiksVZ dks vk;k gSA mldh fjiksVZ 

fy[kdjvko';d dk;Zokgh djus dh d`ik dh tk,A 
 

 3  oknh dh mDr fyf[kr rgjhj izn'kZ d&1 

ds vk/kkjij vihykFkhZ ,oa ,d vU; ds fo:} Hkk0 

na0 la0 dh /kkjk 302]307] 504 ds vUrxZr Fkkuk ij 

eqdnek iathdr̀ fd;k x;kA fpdizFke lwpuk fjiksVZ 

izn'kZ d&4 gS rFkk dk;eh eqdnek ls lEcfU/kr   

th0 Mh dh izfr izn'kZ d&5 gSA 
 

 4  ekeys dh foospuk mny flag] Fkkuk/;{k 

Â¼vfHk;kstulk{kh la[;k 5Â½ }kjk Lo;a xzg.k dh 

x;hA mUgksaus eq[; vkj{kh';ke fcgkjh feJk o 

vfHk;kstu lk{kh la[;k 1 deys'k Â¼oknhÂ½dk 

c;ku vafdr fd;kA ?kVukLFky ij tkdj 

mifujh{kd] vkj0,l0 'kqDyk ls e`rdk dk 

iapk;rukek rS;kj djk;kA iapk;rukekizn'kZ d&6 gS 

rFkk mlls lEcfU/kr izi= pkyku yk'k] QksVksuk'k] 

fpV~Bh izfrlkj o fpV~Bh eq[; fpfdRlkf/kdkjh 

dze'k% izn'kZd& 7 yxk;r izn'kZ d&10 gSaA 

foospukf/kdkjh us ?kVukLFky dkfujh{k.k dj mldk 

ekufp= izn'kZ d&11 rS;kj fd;krFkk ?kVukLFky ls 

[kwu vkywnk o lknh feV~Vh dCtk iqfyl esaysdj 

loZeksgj dj mldh QnZ izn'kZ d&12 rS;kj dhA 

pqVSylqjs'k ftl LFkku ij fxjk Fkk ml LFkku ls Hkh 

mUgksusa [kwu vkywnko lknh feV~Vh e; ?kkl iRrh ds 

dCts esas ysdj mldh QnZ izn'kZd&13 rS;kj dhA 

pqVSy lqjs'k ds ?kk;y gksus ds LFkku [ksr cpwuflag esa 

ls ,d [kks[kk dkjrwl 12 cksj feyk ftls loZeksgj 
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djmldh QnZ izn'kZ d&14 rS;kj dhA blh [ksr ls 

,d iSaV o pIiyeqyfte feyk ftls dCtk iqfyl esa 

fy;k x;k ftldh QnZ izn'kZd&15 gSA eqyfte 

ey[kku dh lkbfdy uudw ds [ksr esa [kMh 

Fkhmldks dCts esa fy;k rFkk mldh QnZ izn'kZ 

d&16 dks vius ys[k 
o gLrk{kj esa rS;kj fd;kA rgjhj ys[kd ckcw yky 

ds c;kuvafdr fd;kA fnukad 20&10&1997 dks 

iapk;rukek o 'ks"k xokgksads c;ku fy;kA 
 

 5  e`rdk xhrk nsoh ds 'ko dk 'ko foPNsnu 

fnukad19&10&1997 dks le; lk<s pkj cts 'kke 

MkDVj gfj'k pUnzJhokLro Â¼vfHk;kstu lk{kh 

la[;k 4Â½ }kjk fd;k x;kA MkDVj dsvuqlkj] 

e`rdk dh vk;q djhc 30 o"kZ Fkh rFkk mldh e`R;q 

gq,yxHkx ,d fnu gks pqdk FkkA èrdk lkekU; dn 

dkBh dh Fkhpsgjs ij lQsnh ekStwn FkhA nkfguh 

vkÂ¡[k rFkk eqÂ¡g vk/kk [kqyk FkkAcka;h vkÂ¡[k can 

Fkh flj ij ekStwn ckyksa rFkk psgjs ij [kwu ds4FkDds 

ekStwn FksA isV Qwyk gqvk Fkk rFkk isV ds ilioc 
fgLls ij gjsjax dk jax ifjorZu ekStwn FkkA 'ko esa 

vdMu ekStwn FkhA er̀dkds 'kjhj ij eR̀;qiwoZ dh 

fuEufyf[kr pksVsa ik;h x;h%& 
 

  1& vkXus;kL= ds izos'k dk ?kko 15 x 9 

lseh0 x xqgk dh xgjkbZrd flj ds cak;s fgLls ij 

cka;s dku ls 4 lseh0 Ã…ij Fkk] ckytys gq, FksA 

pksV ds fdukjs vUnj dh rjQ eqMs FksA 
 

  2& vkXus;kL= ds fudkl dk ?kko 17 

lseh0 x 11 lseh0 flj dsnkfgus fgLls rFkk Ã…ijh 

fgLls ij nkfgus dku ls 10 lseh0 Ã…ijrFkk cak;h 

HkkSa ls 1 lseh0 Ã…ij fdukjs ckgj dh rjQ eqMs FksA 
 

  3& [kksiMh dh lkjh gM~fM;ka tSls 

iSfjVy gM~fM;ka vkDlhihVygM~Mh vkSj QzsUVy gM~Mh 

lHkh VVw s gq, FksA efLr"d dh f>fYy;kaQVh gqbZ Fkh] 

efLr"d QVk gqvk Fkk [kwu Hkh feyk gqvk FkkA 

QsQMsesa lQsnh ekStwn FkhA gǹ; [kkyh FkkA vek'k; 

esa 250 xzkevkfa 'kd :i ls ipk gqvk pkoy ektS nw 

FkkA NksVh vkra esa xSl rFkknÂªo ekStnw FkkA cMh 

vkra esa ey rFkk xSl ektS nw FkhA ;dr̀ ijlQsnh 

ekStwn FkhA Liyhu rFkk xqnkZ ij lQsnh ekStwn FkhA 

firk'k;Hkjk gqvk Fkk] is'kkc dh FkSyh [kkyh FkhA 
 

 6  MkDVj ds vuqlkj e`rdk dh e`R;q mlds 

'kjhj ijvk;h èR;qiwoZ pksVksa ls mRiUu vR;kf/kd 

jDrlzko rFkk lnesa ls gqbZFkhA e`rdk dh iksLVekVZe 

fjiksVZ izn'kZ d&2 gSA 

 7  vfHk;kstu lk{kh la[;k 5 mny flag 

Â¼foospukf/kdkjhÂ½us fnukad 22&10&1997 dks 

vihykFkhZ ey[kku flag dks fxjQrkjfd;k RkFkk 

mldh fu'kkunsgh ij vkykdRy reapk uudw ds [ksr 

lscjken fd;kA QnZ cjkenxh ,d vnn reapk 12 

cksj uktk;tizn'kZ d&17 gSA QnZ cjkenxh ds 

vk/kkj ij Fkkuk ij vihykFkhZey[kku flag ds fo:} 

/kkjk 25 vk;q/k vf/kfu;e ds vUrxZreqdnek iathdr̀ 

djk;k x;kA /kkjk 25 vk;q/k vf/kfu;e lslEcfU/kr 

eqdnesa dh fpd izFke lwpuk fjiksVZ izn'kZ d&18 gS 

rFkkdk;eh eqdnek ls lEcfU/kr th0 Mh0 dh izfr 

izn'kZ d&19 gSAfoospukf/kdkjh us cjkenxh LFky dk 

ekufp= Hkh rS;kj fd;k t5izn'kZ d&20 gSA nkSjku 

foospuk xokgksa ds c;ku vafdr fd;k rFkkpqVSy 

lqjs'k dh batjh fjiksVZ izkIr dj mldk bUnzkt dsl 

Mk;jhesa fd;kA 
 

 8  vfxze foospuk mifujh{kd] oh0 ,e0 'kekZ 

}kjk lEiUudh x;h mUgksus pqVSy lqjs'k dk c;ku 

vafdr fd;k rFkk foospuklEca/kh leLr dk;Zokgh 

iw.kZ dj vihykFkhZ o ,d vU; ds fo:}vkjksi i= 

izn'kZ d&21 U;k;ky; izsf"kr fd;kA /kkjk 25 

vk;q/kvf/kfu;e ls lEcfU/kr eqdnesa dh foospuk 

vfHk;kstu lk{kh la[;k6 mifujh{kd]v'kksd dqekj 

}kjk dh x;h mUgksaus xokgksa ds c;kuvafdr fd;k 

rFkk cjkenxh LFky dk ekufp= izn'kZ d&22 

rS;kjfd;kA ftyk eftLVsÂªV ls vfHk;kstu dh 

Lohdf̀r izn'kZ d&23izkIr dj vihykFkhZ ey[kku 

flag ds fo:} vkjksi i= izn'kZ d&24U;k;ky; 

izsf"kr fd;kA 
 

 9  vihykFkhZ ds eqdnesa dks fopkj.k gsrq l= 

U;k;ky; dslqiqnZ fd;k x;kA 
 

 10  fo}ku fopkj.k U;k;ky; us vihykFkh 

ey[kku flag dsfo:} /kkjk 302 ,oa 307 lifBr 

/kkjk 34 Hkk0 na0 la0 ds vUrxZr,oa /kkjk 25 vk;q/k 

vf/kfu;e ds vUrxZr vkjksi fojfpr fd;k rFkk,d 

vU; vfHk;qDr vuUrw ds fo:} /kkjk 302 lifBr 

/kkjk 34 Hkk0na0 la0 o /kkjk 307 lifBr /kkjk 34 

Hkk0 na0 la0 ds vUrxZrvkjksi fojfpr fd;k ftlls 

mUgksaus badkj fd;k rFkk ijh{k.k dhekax dh x;hA 
 

 11  vfHk;kstu i{k dh vksj ls vius dFku ds 

leFkZu esavfHk;kstu lk{kh la[;k 1 deys'k Â¼oknh 

eqdnekÂ½] vfHk;kstu lk{khla[;k 2 jke ujk;u] 

vfHk;kstu lk{kh la[;k 3 lqjs'k Â¼pqVSyÂ½] 
vfHk;kstu lk{kh la[;k 4 MkDVj gfj'kpUnz JhokLro] 

vfHk;kstulk{kh la[;k 5 mny flag 
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Â¼foospukf/kdkjhÂ½ rFkk vfHk;kstu lk{kh 6v'kksd 

dqekj Â¼foospukf/kdkjh] vUrxZr /kkjk 25 vk;q/k 

vf/kfu;eÂ½] 
dks ijhf{kr djk;k x;k gSA 
 

 12  vihykFkhZ ey[kku flag ,oa lg&vfHk;qDr 

vuUrw dsc;ku /kkjk 313 n0a iza0l0a ds vUrxZr vfa dr 

fd;s x;s ftlesamUgksaus vfHk;kstu dFkkud dks xyr 

crkrs gq, vihykFkhZ ey[kku flag us vius c;ku vUrxZr 

/kkjk 313 na0 iz0 la0 esa ;g dgk fdlqjs'k o jke ujk;u 

xhrk dks ijs'kku djrs Fks ,d fnu xhrk uslqjs'k dh ekÂ¡ 

dks ekjk rc lqjs'k o jke ujk;u us xhrk dks ekjusdk 

Iyku cuk;k o tykus dh dksf'k'k fd;k xhrk lqcg Hkkx 

x;hrhu ekg ckn ykSVhA ;g Hkh dgk fd jke ujk;u us 

Qk;j lsigys xhrk dks ekjk fQj mls ekjus vk;s og Hkkxk 

rc jke ujk;uus Qk;j ekjk tks mlds iSj esa yxkA lqjs'k 

vkxs ls ?ksj jgk FkkAnwljk Qk;j >Yyj us fd;k tks lqjs'k 

dks yxkA mlus na0 iz0 la0dh /kkjk 156 Â¼3Â½ ds 

vUrxZr nj[kkLr fn;k Fkk ml ij eqdnekdk;e gqvkA 
 

 13  vfHk;qDrx.k dh vksj ls vius cpko esa 

cpko lk{khla[;k 1 xkSjh 'kadj rFkk cpko lk{kh 

la[;k 2 tSjke flag dksijhf{kr djk;k x;k gSA 
 

 14  vfHk;qDrx.k dh vksj ls vfHkys[kh; lk{; 

ds :i esa/kkjk 156 Â¼3Â½ na0 iz0 la0 ds vUrxZr 

izLrqr vkosnu i= dhizekf.kr izfrfyfi izn'kZ [k&2 

rFkk mDr vkosnu i= ij eq[;U;kf;d eftLVsÂªV] 

Qrsgiqj }kjk ikfjr vkns'k fnukafdr21&11&1997 

dh izekf.kr izfrfyfi izn'kZ [k&3 ,oa iqfyl 

v/kh{kddks izsf"kr vkosnu i= fnukafdr 8&10&1997 

dh Nk;k izfr ojftLVÂªh dh jlhn rFkk vihykFkhZ 

ey[kku flag dh batjh fjiksVZ dhNk;k izfr izn'kZ 

[k&1 nkf[ky dh x;h gSA 
 

 15  fo}ku fopkj.k U;k;ky; us i=koyh ij 

miyC/kleLr lk{; ,oa vfHkys[kksa ij lE;d fopkj 

djus ds mijkUrlg&vfHk;qDr vuUrw ds fo:} 

vkjksi dks lansg ls ijs lkfcr ughaik;k rnuqlkj 

mUgksaus lg&vfHk;qDr vuUrw dks nks"keqDr dj 

fn;kysfdu vihykFkhZ ey[kku flag dks /kkjk 302] 

307 Hkk0 na0 la0,oa /kkjk 25 vk;q/k vf/kfu;e ds 

vUrxZr nks"kfl} ikrs gq,mijksDrkuqlkj nf.Mr fd;k 

gS ftlls {kqC/k gksdj vihykFkhZ dhvksj ls ;g vihy 

bl U;k;ky; ds le{k ;ksftr dh x;h gSA 
 

 16  vihykFkhZ dh vksj ls fo}ku vf/koDrk Jh 

j?kqjktfd'kksj] jkT; dh vksj ls Jh ,y0 Mh0 

jktHkj] fo}ku vij'kkldh; vf/koDRkk dks foLrkj 

iwoZd lquk rFkk i=koyh ,oaiz'uxr fu.kZ; o vkns'k 

dk lE;d ifj'khyu fd;kA 

  
 17 vihykFkhZ ds fo}ku vf/koDrk }kjk eq[; 

:i ls ;grdZ izLrqr fd;k x;k fd vihykFkhZ funksZ"k 

gS mls bl izdj.k esa>waBk Qlk;k x;k gSA vihykFkhZ 

dks e`rdk dh gR;k dkfjr djusdk dksbZ gsrqd ugh 

FkkA e`rdk ,d lger i{k Fkh rFkk vihykFkhZds lkFk 

og Lo;a Hkkxdj x;h FkhA ,slh n'kk esa vihykFkhZ 

}kjke`rdk dh gR;k djuk LokHkkfod ,oa fo'oluh; 

ugha gS cfYdblds foijhr er̀dk ds ?kj ls Hkkx 

tkus ds dkj.k] e`rdk ds ifro mlds ifjokjtu dh 

cnukeh gqbZ Fkh blh cnukeh ds dkj.ke`rdk ds ifr 

o mlds ifjokjtu }kjk èrdk dh gR;k dkfjr 

dhx;h gSA vihykFkhZ dks egt >waBk Qlk;k x;k gSA 

;g Hkh rdZ j[kkx;k fd vfHk;kstu dFkkud 

LokHkkfod ,oa fo'oluh; ugha gSA bl?kVuk esa 

vihykFkhZ ey[kku flag dks Hkh vkXus;kL= dh pksVsa 

vk;hgS ysfdu mldh pksVksa dk dksbZ Li"Vhdj.k 

vfHk;kstu dh vksj lsugha fn;k x;k gSA iz'uxr 

izdj.k esa lg&vfHk;qDr vuUrw dh HkhlafyIrrk 

crk;h x;h gS rFkk mlds fo:} Hkh Fkkuk ij 

izFkelwpuk fjiksVZ uketn ntZ djk;h x;h FkhA 

fo}ku fopkj.kU;k;ky; us lg&vfHk;qDr vuUrw dh 

iz'uxr vijk/k esa lafyIrrklkfcr ugha ik;h vkSj 

mls nks"keqDr fd;k gS vkSj mUgha lkf{k;ksa dhlk{; ij 

vihykFkhZ dks nks"kfl} ,oa nf.Mr fd;k gS tks 

fof/klaxr ugha gSA fo}ku fopkj.k U;k;ky; dk 

iz'uxr fu.kZ; ,oavkns'k fujLr gksus ;ksX; gS ,oa 

vihykFkhZ nks"keqDr gksus ;ksX; gSA 
 

 18  blds foijhr fo}ku vij 'kkldh; 

vf/koDrk }kjk ;grdZ izLrqr fd;k x;k fd fd 

?kVuk ds djhc lok rhu ekg iwoZvihykFkhZ] e`rdk 

dks Hkxkdj ys x;k FkkA e`rdk dk ifr lqjs'k8cEcbZ 

esa dke djrk Fkk tc mls lwpuk izkIr gqbZ rc og 

?kjokil vk;k ,oa fnukad 15&10&1997 dks e`rdk 

dks vius ?kjokil ys vk;kA ?kVuk ds fnu vihykFkhZ 

vius cguksbZ vuUrw dslkFk èrdk ds ?kj ij x;k 

rFkk èrdk ds ifr dks xkfy;ka nrsgq, èrdk dks 

vius lkFk ys tkus ds fy, dgus yxk ftl 

ije`rdk us mlds lkFk tkus ls badkj dj fn;k bl 

ij vihykFkhZ use`rdk dks reaps ls xksyh ekj nh 

ftlls ekSds ij e`rdk dh e`R;qgks x;h tc oknh 

rFkk mlds firk jke ujk;u o e`rdk ds ifrlqjs'k 

us vihykFkhZ dk ihNk fd;k rks mlus cpqu flag ds 

[ksr esaer̀dk ds ifr lqjs'k dks Hkh xksyh ekj nh 

ftlls mls Hkh pksVsavk;hA vfHk;kstu lk{kh la[;k 1 

deys'k] vfHk;kstu lk{kh la[;k 2jke ujk;u rFkk 
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vfHk;kstu lk{kh la[;k 3 lqjs'k Â¼pqVSyÂ½ bl 

?kVukds izR;{kn'khZ lk{kh gSa ftUgksusa vius c;kuksa esa 

vfHk;kstu dFkkuddk Hkyh HkkÂ¡fr leFkZu fd;k gSA 

fo}ku fopkj.k U;k;ky; uslg&vfHk;qDr vuUrw dh 

lafyIrrk lkfcr ugha ik;h rnuqlkj mlsnks"keqDr dj 

fn;k gS ysfdu vihykFkhZ ds fo:} yxk;s x;s 

vkjksilansg ls ijs lkfcr ikrs gq, vihykFkhZ dks 

iz'uxr vijk/k esanks"kfl} ,oa nf.Mr fd;k gS ftlesa 

dksbZ fof/kd =qfV vFkokvfu;ferrk ugha gSA 
 

 19  mYys[kuh; gS fd ;g ?kVuk fnukad 

18&10&1997le; 7&30 cts 'kke dh crk;h x;h gS 

rFkk bl ?kVuk dh izFkelwpuk fjiksVZ oknh deys'k 

us fnukad 19&10&1997 dks 1&20 ,0,e0 ij Fkkus 

ij ntZ djk;h gSA ?kVukLFky ls Fkkus dh nwjh 

vkBfdeh- n'kkZ;h x;h gSA izFke lwpuk fjiksVZ esa ;g 

mYys[k fd;k x;kgS fd oknh vius pkpk dks 

vLirky esa HkrhZ djkdj Fkkus vk;k gSAmijksDr ls 

;gh Li"V gksrk gS fd pqVSy lqjs'k dks mipkj 

gsrqvLirky esa nkf[ky dj oknh deys'k us bl 

?kVuk dh rgjhj ckcwyky ls fy[kokdj Fkkus esa 

nkf[ky dj vihykFkhZ ,oa ,d vU; dsfo:} eqdnek 

iathdr̀ djk;k gSA 
 

 20  vihykFkhZ ey[kku flag us vius c;ku 

vUrxZr /kkjk313 na0 iz0 la0 esa ;g mYys[k fd;k gS 

fd lqjs'k o jke ujk;uxhrk dks ijs'kku djrs Fks ,d 

fnu xhrk us lqjs'k dh ekÂ¡ dks ekjkrc lqjs'k o jke 

ujk;u us xhrk dks ekjus dk Iyku cuk;k otykus 

dh dksf'k'k fd;k xhrk lqcg Hkkx x;h rhu ekg ckn 

ykSVhrc jke ujk;u us Qk;j ekjk igys xhrk dks 

ekjk fQj mls ekjusvk;s og Hkkxk rc jke ujk;u us 

Qk;j ekjk tks mlds iSj esayxkA lqjs'k vkxs ls ?ksj 

jgk FkkA nwljk Qk;j >Yyj us fd;k tkslqjs'k dks 

yxkA ;g Hkh dgk gS fd mlus na0 iz0 la0 dh /kkjk 

156Â¼3Â½ ds vUrxZr nj[kkLr fn;k Fkk ml ij 

eqdnek dk;e gqvkA 
 

 21  vc fopkj.kh; iz'u ;g gS fd D;k ?kVuk 

vfHk;kstuds dFkukuqlkj ?kfVr gqbZ vFkok cpko i{k 

ds vuqlkj rksvfHk;kstu dFkkud ;g gS fd e`rdk 

xhrk dks ?kVuk ds djhc lokrhu ekg igys 

vihykFkhZ ey[kku Hkxk ys x;k FkkA 

fnukad15&10&1997 dks e`rdk dk ifr lqjs'k e`rdk 

dks Qrsgiqj ls ?kjys vk;k FkkA ?kVuk ds fnu 

fnukad 18&10&1997 dks jkf= djhclk<s lkr cts 

er̀dk vius cPps dks ukcnku ij VV~Vh djk jghFkh 

mlh le; vihykFkhZ ey[kku o mldk cguksbZ 

vuUrw vkdjer̀dk ds ifr dks xkfy;ka nsus yxs vkSj 

dgk fd ;g esjh vkSjrgksdj jgsxhA e`rdk us 

xkfy;ka nsus o lkFk tkus ls euk fd;k blij 

vihykFkhZ ey[kku us e`rdk dks reaps ls xksyh ekj 

nh ftllsog ekSds ij ej x;hA oknh deys'k mlds 

firk jke ujk;u rFkkèrdk ds ifr lqjs'k us tc 

vihykFkhZ o vfHk;qDr vuUrw dk ihNkfd;k rks [ksr 

esa vihykFkhZ ey[kku us pqVSy lqjs'k dks xksyh ekjnh 

ftlls mls pksVsa vk;hA 
 

 22  vfHk;kstu dh vksj ls vius dFku ds 

leFkZu esavfHk;kstu lk{kh la[;k 1 deys'k Â¼oknh 

eqdnekÂ½] vfHk;kstu lk{khla[;k 2 jke ujk;u rFkk 

vfHk;kstu lk{kh la[;k 3 lqjs'kÂ¼pqVSy@er̀dk ds 

ifrÂ½ dks ijhf{kr djk;k x;k gSA 
 

 23  vfHk;kstu lk{kh la[;k 1 deys'k us vius 

c;kuesa ;g dgk gS fd og eqyfteku vuUrw o 

ey[kku dks tkurk gSAey[kku mlds xkao dk jgus 

okyk gSA vuUrw] ey[kku ds cguksbZgSA vuUrw mlds 

xkÂ¡o vkrs tkrs FksA og mUgsa Hkh ?kVuk ds igys 

lstkurk gSA mldh pkph xhrk nsoh FkhA xhrk dh 

xksyh ekjdjgR;k gks x;h gSA dRy ds yxHkx lok 

rhu ekg igys eqyfteey[kku xhrk dks Hkxk ys 

x;k Fkk mlds pkpk dRy ds pkj fnuigys dpgjh 

esa ey[kku ls lqygukek yxok dj ?kj ys 

vk;sAvkt ls yxHkx ,d lky ikap ekg dh ?kVuk 

gSA yxHkx lk<slkr cts jkf= dk le; Fkk og o 

mlds firk jke ujk;u viusdfV;k e'khu ls pkjk 

dkV jgs FksA ?kj esa mlds pkpk lqjs'k] nknhct̀jkuh] 

pkph xhrk nsoh Fkh vkSj dksbZ ugha FkkA vkaxu esa 

va/ksjk Fkkysfdu ykyVsu ty jgh FkhA mldh pkph 

xhrk vius cPps dksukcnku ij VV~Vh djk jgh Fkh 

mlh le; ey[kku o vuUrwvk;kA ;s yksx vkdj 

mlds pkpk dks xkyh nsus yxs ey[kku dgjgs Fks fd 

;g rqEgkjh vkSjr ugha gS esjh gS rFkk esjh cudj 

jgsxhAmldh pkph us ey[kku dks xkyh nsus ls euk 

fd;k rFkk lkFk esatkus ls euk fd;kA og o mlds 

firk] pkpk ds njokts ij vkx;sA ey[kku us vius 

gkFk esa fy, reapk ls mldh pkph dksxksyh ekj 

fn;kA xksyh ekjdj eqyfteku Hkkxs mlds pkpk 

lqjs'k]og rFkk mlds firk us eqyfteku dk ihNk 

fd;kA ihNk djus ijdqN nwj tkus ij ey[kku us 

cpqu ds [ksr esa mlds pkpk lqjs'kdks Hkh xksyh ekj 

fn;k mlds pkpk ogha fxj x;sA blds ckn geyksxksa 

us pkpk dks lnj vLirky esa ykdj HkrhZ fd;kA ;g 

Hkhdgk fd mldh pkph vkaxu esa gh tgka mUgsa xksyh 

ekjh x;h Fkhfxjdj ej x;hA pkpk dks vLirky esa 

HkrhZ djkus ds ckn mlusckcw yky ls rgjhj 

fy[kk;kA bl lk{kh us rgjhj izn'kZ d&1 ijvius 
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gLrk{kj dh iqf"V djrs gq, lkfcr fd;k gS rFkk ;g 

dgk gSfd og rgjhj ysdj vdsys Fkkuk gqlSuxat 

x;k rFkk rgjhj nhokulkgc dks fn;kA eqdnek 

fy[kk x;k mlds ckn njksxkth ?kj vk;smlus 

njksxkth dks ?kVukLFky fn[kk fn;k FkkA 
 

 24  vfHk;kstu lk{kh la[;k 2 jke ujk;u us 

vius c;ku esa;g dgk gS fd ?kVuk ds djhc lok 

rhu ekg igys ey[kku] xhrknsoh tks mlds NksVs 

HkkbZ lqjs'k dh iRuh Fkh dks Hkxk ys x;k FkkA?kVuk 

gq, yxHkx ,d lky ikap ekg gqvk tc xhrk dk 

dRylk<s lkr cts 'kke dks gqvk Fkk ml le; og 

o deys'k dfV;ke'khu ij pkjk dkV jgs FksA lqjs'k 

o mldh eka rFkk xhrk ?kj dsvUnj FkhA ogka 

ykyVsu ty jgh FkhA ey[kku o vuUrw lk<s 

lkrcts 'kke dks vk;s rFkk mlds HkkbZ lqjs'k dks 

xkyh nsus yxs dgusyxs fd lkys ;g rqEgkjh ugh 

jgsxh gekjh cudj jgsxhA ge yksxe'khu can dj 

njokts ds ikl vk x;sA xhrk us tokc fn;k 

fdey[kku xkyh ls eryc ugha gS vc ge rqEgkjs 

lkFk ughsa tk;sxsarc ey[kku us vius gkFk esa fy, 

reaps ls xksyh ekj fn;kA xksyhxhrk ds flj esa yxh 

vkSj og [kRe gks x;h tc ey[kku xksyhekjdj Hkxs 

rc og] mldk yMdk deys'k o lqjs'k us ihNk 

fd;k 
Hkkx dj 2&3 ?kj ckn ?kqers gq, cpqu flag ds [ksr 

esa ey[kku oge yksx igqaps mldk HkkbZ vkxs FkkA 

ey[kku us ?kwedj mlds HkkbZlqjs'k dks xksyh ekjkA 

xksyh lqjs'k dks yxh og fxj x;k rceqyfteku Hkkx 

x;sA og mldk yMdk rFkk xkao ds vkSj yksxlqjs'k 

dks lnj vLirky ys vk;saA og vLirky jg x;k 

rFkkyMds dks Fkkus HkstkA deys'k us ckcw yky ls 

rgjhj fy[kok;kAQrsgiqj esa MkDVj us tokc ns fn;k 

rc HkkbZ dks y[kuÃ… ys x;kAftjg esa ;g crk;k gS 

fd ?kVuk ds le; og o lqjs'k ,d ghedku esa 

vyx vyx jgrs FksA mls fn'kk dh tkudkjh gSA 

edkuesa og mRrj jgrk gS o lqjs'k nf{k.k jgrs gSa 

mudk eqgkj iwjc gSAmlds edku ds iwjc o mRrj 

jkLrk gSA mlds edku ds mRrjjkLrs ds ckn mldk 

NIij gS ftlesa mldh dfV;k e'khu gSA mlhe'khu 

ds ikl og o deys'k ekStwn FksA 
 

 25  vfHk;kstu lk{kh la[;k 3 lqjs'k 

Â¼pqVSyÂ½ gSa mlus viusc;ku esa ;g dgk gS fd 

og eqyfteku gkftj vnkyr dks tkurkgS buds 

uke ey[kku o vuUrw gSaA e`rdk xhrk mldh iRuh 

FkhAxhrk dk lEca/k ey[kku ls gks x;k FkkA dRy ds 

lok rhu ekgigys ey[kku mldh iRuh xhrk dks 

ysdj Hkkx x;k FkkA ?kVuk dsrhu fnu igys og 

xhrk dks Qrsgiqj ls vius ?kj ys x;kA ?kVukgq, 

Ms< lky gqvkA 'kke ds lk<s lkr cts dk le; Fkk 

og ?kj esacSBk FkkA xhrk cPps dks ukcnku esa VV~Vh 

djk jgh FkhA mldkHkkbZ o Hkrhtk e'khu esa pkjk 

dkV jgs FksA ey[kku o vuUrw reapkfy, gq, mlds 

njokts ij vk;s rFkk mls xkyh nsus yxsA ey[kkuus 

dgk fd eknjpksn xhrk esjh gS og mls ys tk;sxk 

bl ij xhrkus euk fd;k vkSj dgk fd xkyh er nks 

vc eSa rsjs lkFk ughatkaÃ…xh rc ey[kku us xhrk dks 

reaps ls xksyh ekj fn;kA xhrkdks xksyh yxh xhrk 

rc fxj dj ej x;hA og] mldk HkkbZ jkeujk;u] 

Hkrhtk deys'k rhuksa us ey[kku o vuUrw dk ihNk 

fd;ktc ?kj ds ihNs cpqu flag ds [ksr esa igqapk rc 

ey[kku o vuUrwus xksyh ekjkA ey[kku dh xksyh 

mls ukd o vka[k ij yxh rFkk 
vuUrw dh xksyh ey[kku dks yxh og ogha fxj x;k 

rFkk ey[kkuHkkx x;kA ey[kku dh xksyh ls pksV 

yxus ij mlds nkfguh vka[kdh jks'kuh pyh x;hA 

mls jke ujk;u o deys'k mBkdj yk;sAcSyxkMh esa 

ykndj ckjgehy uke ds pkSjkgs ij yk;s fQj 

mldkHkkbZ pejkok ls cl yk;k ftlls og Qrsgiqj 

vLirky x;kAQrsgiqj vLirky esa mldk MkDVjh 

eqvkbuk gqvkA QrsgiqjvLirky ls mls y[kuÃ… 

esfMdy dkyst Hkstk x;k tgka mldkbykt gqvk A 
 26  bl izdkj mijksDr rhuksa lkf{k;ksa us vius 

c;kuksa esavfHk;kstu dFkkud dk leFkZu djrs gq, ;g 

crk;k gS fdvihykFkhZ ey[kku us xhrk dks xksyh 

ekjh ftlds QyLo:i mldhèR;q gks x;h vkSj tc 

xokgku o pqVSy us vihykFkhZ dk ihNkfd;k rks cpqu 

flag ds [ksr esa vihykFkhZ us pqVSy lqjs'k dks Hkhxksyh 

ekj nh ftlls mls pksVsa vk;hA ;|fi vihykFkhZ dk 

;gdFku gS fd cnukeh ds dkj.k oknh i{k ds yksxksa 

us e`rdk dksxksyh ekjh FkhA fQj mls ekjus vk;s tc 

og Hkkxk rks jke ujk;uus Qk;j ekjk tks mlds iSj 

esa yxkA ;g Hkh dgk fd lqjs'k dks>Yyj dk Qk;j 

yxk FkkA 
 

 27  cpko i{k dh vksj ls cpko lk{kh la[;k 

2 ds :i esatSjke flag dks ijhf{kr djk;k x;k gS 

mlus vius c;ku esa ;gdgk gS fd og fl/kkjh ds 

iqjok ds jke ujk;u] deys'k] lqjs'k dkstkurk gSA 

f'koeaxy ds iqjok ds fot;iky o esok dks tkurk 

gSrFkk gjhjke dks tkurk gSA ey[kku eqyfte dks 

Hkh tkurk gSAlqjs'k dh vkSjr dk dRy gq, yxHkx 

nks lky gqvkA vkB cts jkf=dks gqvk FkkA Qk;j ij 

og ogka igqapkA lqjs'k us crk;k fd mlusviuh iRuh 

dks ekj fn;k gS og cntkr FkhA bldks ekjus ds 

cknmijksDr 6 yksx lqjs'k vkfn ey[kku ds ?kj x;s 

og Hkh x;k] cgqryksx x;s FksA lqjs'k dg jgk Fkk fd 
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mlus viuh iRuh dks ekjfn;k gS vc ey[kku dks 

ekjsxsaA ey[kku Hkkxdj [ksr esa igqapkAfot;iky us 

ihNs ls Qk;j fd;k og ey[kku dks yxkA esok us 

HkhQk;j fd;k og lqjs'k dks yxkA fot; iky ds 

ikl nks uyhykblsalh cUnwd o esok ds ikl ,duyh 

cUnwd FkhA ckdh lc yksx 
reapk fy, FksA bl rjg ;g Li"V gS fd bl lk{kh 

us lqjs'k dscrkus ij e`rdk dh gR;k qjs'k }kjk djus 

dh ckr dgh gSrFkk ;g Hkh crk;k gS fd fot;iky 

dk Qk;j vihykFkhZ ey[kkudks yxk Fkk vkSj esok ds 

Qk;j ls pqVSy lqjs'k dks pksVsa vk;h Fkhrks 

mYys[kuh; gS fd vihykFkhZ ey[kku us vius c;ku 

vUrxZr/kkjk 313 na0 iz0 la0 esa jke ujk;u }kjk 

e`rdk ij Qk;j djusdh ckr dgh gS vkSj jke 

ujk;u ds Qk;j ls gh mlds iSj esa pksVyxus dk 

mYys[k fd;k gSA ,slh n'kk esa vihykFkhZ ds c;ku 
vUrxZr /kkjk 313 na0 iz0 la0 esa mfYyf[kr dFku o 

cpko lk{khla[;k 2 tSjke flag ds c;kuksa esa 

fojks/kkHkkl gSA vihykFkhZ ey[kkuus jke ujk;u }kjk 

e`rdk dh gR;k dkfjr djuk o mls Hkh Qk;jdj 

pksV igqapkus dh ckr dgh gS tc fd cpko lk{kh 

la[;k 2tSjke flag dk blls fHkUu dFku gS fd 

fot;iky flag dk Qk;j14vihykFkhZ ey[kku dks 

yxk rFkk esok dk Qk;j lqjs'k dks yxkAbl fLFkfr 

esa cpko lk{kh la[;k 2 tSjke flag dk dFku fdlh 

Hkhizdkj ls LokHkkfod ,oa fo'oluh; izrhr ugha gksrk 

gSA fQj dksbZO;fDr vius fo:} lk{; ,df=r djus 

gsrq fdlh ls ;g ughadgsxk fd mlus viuh iRuh 

dk dRy dj fn;k gSA ,slh n'kk esaHkh bl lk{kh dk 

mDr dFku fdlh Hkh izdkj ls LokHkkfod 

,oafo'oluh; izrhr ugh gksrk gS cfYd vihykFkhZ dks 

cpkus ds vk'k;ls xyr dFku djus ds rF; ls 

badkj ugha fd;k tk ldrk gSA 
 

 28  ;gkÂ¡ ;g Hkh mYys[kuh; gS fd cpko 

lk{kh la[;k 1xkSjh 'kadj us vius c;ku esa ;g 

crk;k gS fd vuUrw mldh nqdkuij dke djrk FkkA 

?kVuk ds fnu og lqcg 10 cts ls jkf= 8 cts 
rd mldh nqdku ij dke djrk FkkA pwafd 

vfHk;qDr vuUrw dksfo}ku fopkj.k U;k;ky; }kjk 

nks"keqDr dj fn;k x;k gSA ,slhn'kk esa cpko lk{kh 

l[a ;k 1 xkSjh 'kda j dh lk{; ij vc blLrj ij 

fopkj djus dh dksbZ vko';drk ugha jg tkrh 

gSA;gka ;g Hkh mYys[kuh; gS fd vihykFkhZ us vius 

c;ku vUrxZr/kkjk 313 na0 iz0 la0 esa ;g dFku 

fd;k gS fd mlus ,d vkosnui= vUrxZr /kkjk 156 

¼3Â½ na0 iz0 la0 ds vUrxZr izFke lwpukfjiksVZ ntZ 

djkus gsrq izLrqr fd;k FkkA vihykFkhZ dh vksj 

lsvfHkys[k ij /kkjk 156 Â¼3Â½ na0 iz0 la0 ds 

vkosnu i= dh izekf.krNk;k izfrfyfi izn'kZ [k&1 

Hkh nkf[ky dh x;h gS ftlesa vihykFkhZus >Yyj dk 

Qk;j mlds nkfgus iSj esa yxus dk mYys[k fd;k gS 
mDr vkosnu i= vUrxZr /kkjk 156 Â¼3Â½ na0 iz0 

la0 esa vihykFkhZey[kku us >Yyj ds Qk;j ls mls 

pksV vkus dk mYys[k fd;k gStc fd vius c;ku 

vUrxZr /kkjk 313 na0 iz0 la0 esa jke ujk;u 
ds Qk;j ls pksV vkus dh ckr dgh gSA ,slh n'kk esa 

vihykFkhZ dkdFku cukoVh izrhr gksrk gSA fQj 

cpko i{k dh vksj lsvfHk;kstu lk{kh la[;k 1 

deys'k dks ;g lq>ko fn;k x;k gS fd>Yyj ds 

Qk;j ls ey[kku dks pksVs vk;h rFkk vfHk;kstu 

lk{khla[;k 2 jke ujk;u dks ;g lq>ko fn;k x;k 

fd lqjs'k us ey[kkudks xksyh ekjh o vfHk;kstu 

lk{kh la[;k 3 lqjs'k dks ;g lq>kofn;k x;k fd 

ey[kku ds Hkkxus ij >Yyj us mls xksyh ekjh 

gksAbl rjg xokgksa dks cpko i{k dh vksj ls fHkUu 

fHkUu lq>ko fn,x;s gSaA vihykFkhZ ds c;ku vUrxZr 

/kkjk 313 na0 iz0 la0 ,oaxokgksa dks fn;s x;s lq>ko 

rFkk cpko lk{kh la[;k 2 tSjke flagds dFku esa 

fHkUurk gSA ,slh n'kk esa cpko i{k dh 

dgkuhLokHkkfod ,oa fo'oluh; ugha ik;h tkrh gSA 
 

 29  ;g ckr vo'; gS fd vfHk;kstu lk{kh 

la[;k 1deys'k rFkk vfHk;kstu lk{kh la[;k 2 jke 

ujk;u dh lk{; esavihykFkhZ dh pksVksa ds lEca/k esa 

dksbZ Li"Vhdj.k ugha vk;k gSA 
vfHk;kstu lk{kh la[;k 3 lqjs'k us vius c;ku esa ;g 

crk;k gS fdvuUrw ds Qk;j ls vihykFkhZ ey[kku 

dks pksVsa vk;h FkhA vihykFkhZey[kku dh pksVksa dk 

MkDVjh ijh{k.k MkDVj ds0 Mhmik/;k; }kjk fnukad 

18&10&1997 dks le; 10&45 cts jkf= ijfd;k 

x;k FkkA MkDVjh ijh{k.k ds le; vihykFkhZ ey[kku 

ds'kjhj ij fuEufyf[kr pksVsa ik;h x;h gSa%& 
 

  1& vkXus;kL= dk izos'k ?kko nkfguh 

tka?k ij lkeus chp esa 2-5lseh0 x 2 lseh0A rktk 

[kwu Hkjk FkkA 
 

  2& vkXus;kL= dk fudkl ?kko 2-5 

lseh0 x 1.5 lseh0 nkfguhtka?k ijA pksVksa esa [kwu 

Hkjk FkkA 
 

 30  vihykFkhZ dh batjh fjiksVZ dks izn'kZ [k&1 

ds :i esavfHk;kstu lk{kh la[;k 4 MkDVj gfj'k 

pUnz JhokLro }kjkizekf.kr fd;k x;k gSA 
 

 31  mYys[kuh; gS fd MkDVj dfiy nso 

mik/;k; dkslk{; esa ijhf{kr ugha djk;k x;k gSA ;s 
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pksVsa pqVSy ds fdlheeZLFky ij ugha gSaA pksVsa 

vihykFkhZ ey[kku dh tka?k ij ik;stkus dk mYys[k 

fd;k x;k gSA vUrfjd {kfr ,oa gM~Mh VwVusvkfn ds 

lEca/k esa dksbZ lk{; vfHkys[k ij miyC/k ugha gSA 

;|fivfHk;kstu lk{kh la[;k 3 lqjs'k us vius c;ku 

esa vihykFkhZey[kku dks vuUrw ds Qk;j ls pksVsa vkus 

dk mYys[k fd;k gSA;fn ge bl Li"Vhdj.k dks 

i;kZIr Hkh u ekus rc Hkh mDr vk/kkj 
ij vfHk;kstu dFkkud fdlh izdkj ls izHkkfor ugha 

gksrk gSAvfHk;kstu dh vksj ls ?kVuk ds lanHkZ esa 

rhu xokgksa dk ijhf{krdjk;k x;k gS ftlesa 

vfHk;kstu lk{kh la[;k 3 lqjs'k Lo;a pqVSygS rFkk 

mldk MkDVjh ijh{k.k MkDVj dfiy nso mik/;k; 

}kjkfnukad 18&10&1997 dks le; 10&30 cts jkf= 

fd;k x;k Fkkmlds 'kjhj ij fuEufyf[kr pksVsa ik;h 

x;h gSa%& 
 

  1& vkXus;kL= dk izos'k ?kko nkfgus 

dku ds ihNs 2 lseh0 O;kldk] rkts [kwu ls Hkjk 

gqvk ekal rd xgjkA 
 

  2& vkXus;kL= ds fudyus dk ?kko 

nkfgus xky ij ukd dscxy esa 5 lseh0 x 4 lseh0A 

gM~fM;ka VVw h gqbZ rktk [kwufudyrk gqvk ekal rd 

xgjkA 
 

 32  pqVSy dh batjh fjiksVZ dh Nk;k izfr 

izn'kZ d&3 dksvfHk;kstu lk{kh la[;k 4 MkDVj 

gfj'k pUnz JhokLro }kjk lkfcrfd;k x;k gSA 
 

 33  batjh fjiksVZ ds voyksdu ls ;g fofnr 

gksrk gS fdpqVSy lqjs'k dks mlds dku ds ikl 

vkXus;kL= dk izos'k ?kko ik;kx;k Fkk ftldk 

fudkl ?kko xky ij ukd ds cxy esa Fkk 

rFkkgM~fM;ka Hkh VwVh gqbZ ik;h x;h gSA blls ;g 

Li"V gS fd pqVSylqjs'k dks mlds psgjs o dku ds 

ikl eeZLFky ij vkXus;kL= dhpksVsa ik;h x;h Fkh 

rFkk gM~fM;ka Hkh VwVh gqbZ FkhA 
 

 34  er̀dk dk iksLVekVZe vfHk;kstu lk{kh 

la[;k 4 MkDVjgfj'k pUnz JhokLro }kjk fd;k x;k 

FkkA e`rdk ds flj esavkXus;kL= dk izos'k ?kko o 

mldk fudkl ?kko ik;k x;k FkkAer̀dk ds iSjkbZVy] 

vkDlhihVy o QzUVy cksu lHkh VwVs gq, FksAMkDVj 

us vius c;ku esa ;g mYys[k fd;k gS fd èrdk dh 

e`R;qfnukad 18&10&1997 dks le; lk<s lkr cts 

'kke dks gks ldrhgS rFkk èrdk dh pksVsa rRdky 

e`R;q ds fy, i;kZIr FkhA e`rdk ds'ko dk 

iapk;rukek vfHk;kstu lk{kh la[;k 5 mifujh{kd 

mnyflag us vius gejkgh mifujh{kd] vkj0 ,l0 

'kqDyk ls rS;kjdjk;k FkkA èrdk dk 'ko vkaxu esa 

iMk ik;k x;k FkkA vfHk;kstulk{kh la[;k 1 deys'k] 

vfHk;kstu lk{kh la[;k 2 jke ujk;u rFkkvfHk;kstu 

lk{kh la[;k 3 lqjs'k Â¼pqVSyÂ½ dh lk{; ls ;g 

lkfcr gSfd e`rdk dks vihykFkhZ ey[kku }kjk reaps 

ls Qk;j dj pksVsaigqapk;h x;h Fkh ftlds ifj.kke 

Lo:i mldh èR;q gqbZ gSAvfHk;kstu lk{kh la[;k 1 

deys'k] vfHk;kstu lk{kh la[;k 2 jkeujk;u rFkk 

vfHk;kstu lk{kh la[;k 3 lqjs'k dh ftjg esa ,slk 

dksbZrF; ugha vk;k gS ftlls ?kVuk ds lEca/k esa 

dksbZ lUnsg O;Drfd;k tk lds cfYd mijksDr rhuksa 

lkf{k;ksa us ftl rjg ls ?kVukdk o.kZu fd;k gS og 

LokHkkfod ,oa fo'oluh; ik;k tkrk gSA ;gckr 

vo'; gS fd ?kVuk ds lanHkZ esa fdlh LorU= ,oa 

fu"i{k lk{khdks ijhf{kr ugha djk;k x;k gS rks 

mYys[kuh; gS fd e`rdk dhgR;k mlds ?kj ds vUnj 

vkaxu esa gqbZ FkhA ?kVuk ds le; èrdkdk ifr 

ekStwn FkkA vfHk;kstu lk{kh la[;k 1 deys'k 

rFkkvfHk;kstu lk{kh la[;k 2 jke ujk;u ogha ?kj ds 

ikl ekStwn Fkstks dfV;k e'khu ij pkjk dkV jgs Fks 

'kksjxqy lqudj os Hkhnjokts ij vk x;s FksA 

vfHk;kstu lk{kh la[;k 2 jke ujk;u dhlk{; esa ;g 

vk;k gS fd èrdk ds ifr o vfHk;kstu lk{kh 

la[;k2 jke ujk;u dk ,d gh edku Fkk ftlds 

vyx vyx fgLls esavfHk;kstu lk{kh la[;k 1 

deys'k rFkk vfHk;kstu lk{kh la[;k 2jke ujk;u o 

vfHk;kstu lk{kh la[;k 3 lqjs'k fuokl djrs FksA 

buifjfLFkfr;ksa esa xkfy;ksa ds 'kksj ij vfHk;kstu 

lk{kh la[;k 1deys'k rFkk vfHk;kstu lk{kh la[;k 2 

jke ujk;u dk njokts ijigqapdj ?kVuk ns[kuk 

LokHkkfod ,oa fo'oluh; gSA pwafd;g ?kVuk 'kke 

lk<s lkr cts dh gS vkSj e`rdk ds ?kj ds 

vUnjvkaxu dh gS ogka eksgYyk iMksl o xkao dk 

dksbZ O;fDr ekStwn ughaFkkA ,slh n'kk esa ?kVuk ds 

lEca/k esa ;fn fdlh LorU= ,oa fu"i{klk{kh dks 

ijhf{kr ugha djk;k x;k gS rks mlls vfHk;kstu 

dFkkudfdlh Hkh izdkj ls izHkkfor ugha gksrk gSA 

fQj vfHk;kstu lk{khla[;k 1 deys'k] vfHk;kstu 

lk{kh la[;k 2 jke ujk;u rFkkvfHk;kstu lk{kh 

la[;k 3 lqjs'k dh ?kVuk ds le; ekSds ijmifLFkfr 

lkfcr gS vkSj mudh lk{; fpfdRlh; lk{; ls 

HkhlEiq"V gSA ,slh n'kk esa mijksDr rhuksa lkf{k;ksa dh 

lk{; ijvfo'okl djus dk dksbZ vk/kkj izrhr ugha 

gksrk gSA 
 

 35  vihykFkhZ dh vksj ls ,d rdZ ;g j[kk 

x;k fdvfHk;kstu lk{kh la[;k 1 deys'k] vfHk;kstu 

lk{kh la[;k 2 jkeujk;u iq= o firk gS rFkk 
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vfHk;kstu lk{kh la[;k 3 lqjs'k]vfHk;kstu lk{kh 

la[;k 1 deys'k dk pkpk o vfHk;kstu lk{khla[;k 

2 jke ujk;u dk HkkbZ gS tks ,d gh ?kj ds lnL; 

gS ,oafgrc} lk{kh gS rks mYys[kuh; gs fd ek= 

e`rdk ds ifjokj dslnL; gksus ds ukrs mijksDr 

lkf{k;ksa dh lk{; ij vfo'okl djusdk dksbZ i;kZIr 

vk/kkj izrhr ugha gksrk gSA 2004 Â¼12Â½ ,l0lh0 

lh0 414 HkkxZou ,o a vU; izfr jkT; dsjyk 

dsekeys esa ekuuh; mPpre U;k;ky; }kjk ;g 

vo/kkfjr fd;k x;kgS fd%& 
 

  7. We shall first deal with the 

contention regardinginterestedness of the 

witnesses for furthering prosecution 

version.Relatinship is not a factor to 

affect credibility of a witness. It is more 

oftenthan not that a relation would not 

conceal actual culprit and 

makeallegations against an innocent 

person. Foundation has to be laid if 

pleaof false implication is made. In such 

cases, the court has to adopt acareful 

approach and analyse evidence to find out 

whether it is cogent 

and credible. 

 
 36  2018 ,l0 lh0 lh0 529 [kq'khZn 

vgenizfr jkT; tEe w ,o a d'ehj ds ekeys esa Hkh 

ekuuh; mPpreU;k;ky; }kjk ;g vo/kkfjr fd;k 

x;k gS fd ?kVuk ds izR;{kn'khZlkf{k;ksa dh lk{; 

;|fi og ihfMr dk lEca/kh gks ;fn mldhlk{; 

fo'oluh; gS rks ,sls lkf{k;ksa dh lk{; ij fo'okl 

fd;ktkuk pkfg,A 
 

 37  vfHk;kstu lk{kh la[;k 1 deys'k] 

vfHk;kstu lk{khla[;k 2 jke ujk;u rFkk vfHk;kstu 

lk{kh la[;k 3 lqjs'k dhlEiw.kZ lk{; ij lko/kkuh 

iwoZd fopkj djus ds mijkUr ge blher ds gSa fd 

mijksDr rhuksa lkf{k;ksa dh lk{; ij vfo'okl 

djusdk dksbZ vk/kkj izrhr ugha gksrk gS cfYd 

mijksDr lkf{k;ksa dhdfFkr ?kVuk ds le; ekSds ij 

mifLFkfr lkfcr gS vkSj mudhlk{; fpfdRlh; lk{; 

ls Hkh lEiq"V gSA ,slh n'kk esa vihykFkhZ dhvksj ls 

j[ks x;s mDr rdZ esa ge dksbZ cy ugha ikrs gSaA 
 

 38  vihykFkhZ dh vksj ls ,d rdZ ;g j[kk 

x;k fdèrdk] vihykFkhZ ds lkFk Hkkxh Fkh rFkk og 

lger i{k FkhA ,slhn'kk esa vihykFkhZ dks mldh 

gR;k dkfjr djus dk dksbZ gsrqd ughaFkk cfYd 

e`rdk dk vihykFkhZ ds lkFk Hkkx tkus ls oknh i{k 

dsyksxksa dh cnukeh gqbZ Fkh blh cnukeh ds dkj.k 

mUgksaus e`rdk dhgR;k dkfjr dh gS vkSj e`rdk dh 

gR;k oknh i{k ds yksxksa }kjkdjus dk gsrqd Hkh izcy 

gSA ,slh n'kk esa vfHk;kstu dgkuhLokHkkfod ,oa 

fo'oluh; ugha gSA mYys[kuh; gS fd ;g 

?kVukizR;{kn'khZ lk{; ij vk/kkfjr gS tgkÂ¡ ?kVuk 

dh izR;{kn'khZ lk{;miyC/k gks ogka ?kVuk ds gsrqd 

dk dksbZ fo'ks"k egRo ugha jgtkrk gSA 2016 Â¼4Â½ 

dzkbel 68 ,l0 lh0 lqizhe dksVZvkQ bf.M;k 

ln~nhd mQZ ykyks xqyke gqlSu'ks[k ,o a vU; izfr 

jkT; xqtjkr ds ekeys esa ekuuh;mPpre U;k;ky; 

}kjk ;g O;oLFkk nh x;h gS fd%& 
 

  22. It is settled leagal position 

that even if the absence of motive, 

asalleged, is accepted, that is of no 

consequence and pales intoinsignificance 

when direct evidence establishes the 

crime. Therefore, incase there is direct 

trustworthy evidence of witnesses as to 

commissionof an offence, the motive part 

loses its significance. Therefore, if 

thegenesis of the motive of the occurrence 

is not proved, the oculartestimony of the 

witnesses as to the occurrence can not be 

discardedonly on the ground of absence of 

motive, if otherwise the evidence is 

worthy of reliance. [ See: Hari Shankar 

Vs. State of U.P., (1996) 9 SCC40; 

Bikau Pandey & Ors. Vs. State of 

Bihar, (2003) 12 SCC 616; 

Abu20Thakir & Ors. Vs. State of Tamil 

Nadu, (2010) 5 SCC 91 ; State of 

U.P.Vs. Kishanpal & Ors., (2008) 16 

SCC 73; and Bipin Kumar MondalVs. 

State of West Bengal, (2010) 12 SCC 91 

] 

 
 39  blh vk'k; dk er ekuuh; mPpre 

U;k;ky; us2016 Â¼4Â½ dzkbel 121 ,l0 lh0 

lqizhe dksVZ vkQbf.M;k ;ksxs'k flag izfr egkchj 

flag ,o a vU; esa O;Drfd;k gSA 
 

 40  mYys[kuh; gS fd vfHk;kstu ds vuqlkj 

;g ?kVuk blizdkj crk;h x;h gS fd ?kVuk ds 
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djhc lok rhu ekg igysvihykFkhZ ey[kku èrdk dks 

Hkxk ys x;k FkkA fnukad15&10&1997 dks èrdk dk ifr 

mls Qrsgiqj ls okil ?kj ysvk;k FkkA fnukad 

18&10&1997 dks jkf= djhc lk<s lkr ctsvihykFkhZ 

ey[kku vius cguksbZ vuUrw ds lkFk èrdk ds ?kj 

x;krFkk èrdk ds ifr dks xkfy;ka nsrs gq, cksyk fd ;g 

vkSjr mldhgksdj jgsxhA èrdk us xkyh nsus ls euk 

fd;k vkSj vihykFkhZ dslkFk tkus ls badkj dj fn;k rc 

vihykFkhZ us reaps ls èrdk dksxksyh ekj nh ftlls 

mldh ekSds ij èR;q gks x;hA vfHk;kstulk{kh la[;k 1 

deys'k] vfHk;kstu lk{kh la[;k 2 jke ujk;u 

rFkkvfHk;kstu lk{kh la[;k 3 lqjs'k us tc vihykFkhZ o 

lg&vfHk;qDrvuUrw dk ihNk fd;k rks [ksr esa vihykFkhZ 

us èrdk ds ifr lqjs'kdks Hkh xksyh ekj nh ftlls mls 

xEHkhj pksVsa vk;hA vfHk;kstudgkuh ls ;g Li"V gS fd 

;g ?kVuk nks Hkkxksa esa ?kfVr gqbZ gSAizFke èrdk ds ?kj esa 

rFkk nlw jh [ksr esAa vfHk;kstu ds vuqlkj]vihykFkhZ o 

mldk cguksbZ vuUrw èrdk ds ?kj ij x;s rFkkvihykFkhZ 

ey[kku us xkfy;ka nsrs gq, èrdk ds ifr ls ;g 

dgkfd ;g vkSjr mldh gksdj jgsxh tc èrdk us 

xkyh nsus ls eukfd;k rFkk vihykFkhZ ds lkFk tkus ls 

badkj dj fn;k rcvihykFkhZ ey[kku us èrdk dks 

mlds ?kj ds vUnj xksyh ekj nhAbl ?kVuk dks èrdk 

ds ifr lqjs'k Â¼vfHk;kstu lk{kh la[;k 3Â½]deys'k 

vfHk;kstu lk{kh la[;k 1 rFkk jke ujk;u 

vfHk;kstulk{kh la[;k 2 us ns[kk gSA mijksDr rhuksa 

lkf{k;ksa ds c;kuksa esa blrjg dh dksbZ ckr ugh vk;h gS 

ftlls dh ?kVuk ds lEca/k esa dksbZlansg O;Dr fd;k tk 

lds cfYd mijksDr rhuksa lkf{k;ksa ds c;kuksals ;g fl} 

gS fd dfFkr ?kVuk ds le; vihykFkhZ us èrdk dksreaps 

ls xksyh ekj nh ftlls mldh ?kj ds vUnj vkaxu esa 

èR;qgks x;h rRi'pkr vfHk;kstu lk{kh la[;k 1 deys'k] 

vfHk;kstulk{kh la[;k 2 jke ujk;u rFkk vfHk;kstu 

lk{kh la[;k 3 lqjs'k usvihykFkhZ o lg&vfHk;qDr vuUrw 

dk ihNk fd;k rks FkksMh nwjtkdj [ksr esa vihykFkhZ us 

lqjs'k dks xksyh ekj nh ftlls mldspsgjs o dku ds 

ikl ?kkrd pksVsa vk;haA vihykFkhZ dks Hkh tka?k 

esavkXus;kL= dh pksVsa vkuk crk;k x;k gSA ;|fi 

vfHk;kstu lk{khla[;k 3 lqjs'k us vuUrw ds Qk;j ls 

vihykFkhZ ey[kku ds iSj esapksVsa vkus dk mYys[k fd;k 

gSA vihykFkhZ ey[kku us vius c;kuvUrxZr /kkjk 313 

na0 iz0 la0 esa jke ujk;u ds Qk;j ls mls pksVsyxus 

dk mYys[k fd;k gS blls ;g Li"V gS fd vfHk;kstu 

lk{khla[;k 3 lqjs'k rFkk vihykFkhZ ey[kku dks tks pksVsa 

vkus dk 
mYys[k fd;k x;k gS mldks ihNk djrs le; [ksr 

esa vkukcrk;k x;k gSA pwafd ;g ?kVuk 'kke lk<s 

lkr cts dh crk;h x;hgS vkSj e`rdk dh gR;k 

dkfjr djus ds i'pkr tc vihykFkhZ 

olg&vfHk;qDr Hkkxs rks xokgksa }kjk mudk ihNk 

djus dh ckr dghx;h gSA ;|fi vfHk;kstu lk{kh 

la[;k 1 deys'k rFkk vfHk;kstulk{kh la[;k 2 jke 

ujk;u us vius c;kuks esa vihykFkhZ ey[kku dkspksV 

dSls vkSj fdu ifjfLFkfr;ksa esa vk;h gS bldk mYys[k 

ughafd;k x;k gS rks ;g gks ldrk gS fd va/ksjk gksus 

ds dkj.k ogmldh pksVksa dks u ns[k ik;s gkasA fQj 

pksV tka?k ij iSj esa FkhA,slh n'kk esa vihykFkhZ dks 

pksV dSls vkSj fdu ifjfLFkfr;ksa esa yxhos u ns[k 

ik;sa gksA vfHk;kstu lk{kh la[;k 3 lqjs'k us vius 

c;kuesa vihykFkhZ ey[kku dks vuUrw ds Qk;j ls 

pksV vkus dh ckrdgh gSA FkksMh nsjs ds fy, ;g eku 

fy;k tk, fd vfHk;kstu lk{khla[;k 3 lqjs'k dks 

pksV yx x;h Fkh blfy, og ;g u ns[k ldkgks fd 

vihykFkhZ ey[kku dks pksV dSls vk;hA xokgksa dh 

lk{;ls ;g lkfcr gS fd e`rdk dh gR;k vihykFkhZ 

}kjk reaps ls xksyhekjdj e`rdk ds ?kj ds vUnj 

vkaxu esa dh x;h Fkh ftlsxokgksa }kjk ns[kk x;k gS 

vkSj tc xokgku us mldk ihNk fd;krks [ksr esa 

mlus pqVSy lqjs'k dks Hkh xksyh ekj nhA 
 

 41  ;gkÂ¡ ;g Hkh mYys[kuh; gS fd ftl 

LFkku ij pqVSylqjs'k dks xksyh ekjh x;h Fkh ml 

LFkku ij foospukf/kdkjh dks ,d[kks[kk dkjrwl feyk 

Fkk rFkk ?kVuk esa iz;qDr reaps dks HkhvihykFkhZ 

ey[kku ds fu'kkunsgh ij cjken fd;k x;k gS 

mDrreapk o [kks[kk dkjrwl dks fof/k foKku 

iz;ksx'kkyk ijh{k.k gsrqHkstk x;kA fof/k foKku 

iz;ksx'kkyk dh fjiksVZ izn'kZ d&25i=koyh ij 

miyC/k gSA fof/k foKku iz;ksx'kkyk dh fjiksVZ 

dsvuqlkj cjken [kks[kk dkjrwl dks vihykFkhZ dh 

fu'kkunsgh ij 
cjken reaps ls pyuk ik;k x;k gSA blls ;gh 

Li"V gksrk gS fd[ksr esa tks [kks[kk dkjrwl cjken 

gqvk Fkk mls vihykFkhZ dhfu'kkunsgh ij cjken reaps 

ls pyuk ik;k x;k gSA ,slh fLFkfr esaHkh ;gh Li"V 

gksrk gS fd ihNk djrs le; [ksr esa Qk;j 

djvihykFkhZ ey[kku us pqVSy lqjs'k dks pksVsa 

igqapk;h FkhA ,slh n'kkesa pqVSy lqjs'k dh pksVksa ds 

lEca/k esa lansg dk dksbZ vk/kkj ughaik;k tkrk gSA 

mijksDr ifjfLFkfr;ksa esa ;fn vihykFkhZ dh pksVksa 

dkdksbZ Li"Vhdj.k vfHk;kstu dh vksj ls ugha Hkh 

fn;k x;k gS rcHkh ?kVuk ds lEca/k esa lansg dk dksbZ 

vk/kkj izrhr ugha gksrk gSAvfHk;kstu lk{kh la[;k 1 

deys'k] vfHk;kstu lk{kh la[;k 2 jkeujk;u rFkk 

vfHk;kstu lk{kh la[;k 3 lqjs'k dh ftjg esa ,slk 

dksbZrF; ugha vk;k gS ftlls dh e`rdk dh gR;k] 

e`rdk ds ifrvFkok mlds ifjokjtu }kjk cnukeh 

ds dkj.k djus dh ckrLohdkj dh tk ldsA i=koyh 
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ij miyC/k lk{; ls ;gh Li"V gSfd èrdk dh gR;k 

vihykFkhZ }kjk dkfjr dh x;h Fkh rRi'pkrxokgksa 

}kjk ihNk djus ij vihykFkhZ us lqjs'k dks Hkh reaps 

lsQk;j dj pksVsa igqapk;h FkhA ,slh n'kk esa vihykFkhZ 

dh vksj lsj[ks x;s mDr rdZ esa ge dksbZ cy ugha 

ikrs gSaA 
 

 42  vihykFkhZ dh vksj ls ,d rdZ ;g Hkh 

j[kk x;k fdftl cl ls pqVSy lqjs'k mipkj gsrq 

lnj vLirky x;k Fkk mlhcl ls vihykFkhZ 

ey[kku Hkh x;kFkk rFkk og Hkh vLirky esa HkrhZgqvk 

gSA vfHk;kstu lk{kh la[;k 1 deys'k] vfHk;kstu 

lk{kh la[;k2 jke ujk;u us viuh ftjg esa ;g 

Lohdkj fd;k gS fd ey[kkuHkh mlh vLirky esa 

HkrhZ gqvk FkkA mYys[kuh; gS fd ;fnvihykFkhZ 

ey[kku mlh cl ls x;k Fkk ftl cl ls pqVSy 

mipkjgsrq x;k Fkk vkSj vLirky esa HkrhZ gqvk rks 

ek= mDr vk/kkj 
ij ;g mi/kkj.kk dk;e ugha dh tk ldrh gS fd 

;g ?kVukvihykFkhZ }kjk dkfjr ugha dh x;h gSA 

vfHk;kstu lk{kh la[;k 1deys'k] vfHk;kstu lk{kh 

la[;k 2 jke ujk;u rFkk vfHk;kstulk{kh la[;k 3 

lqjs'k bl ?kVuk ds izR;{kn'khZ lk{kh gSa 

rFkkvfHk;kstu lk{kh la[;k 3 lqjs'k Â¼pqVSyÂ½ dks 

Hkh bl ?kVuk esavkXus;kL= dh pksVsa vk;h gS mijksDr 

lkf{k;ksa us vius c;ku esadfFkr ?kVuk vihykFkhZ }kjk 

dkfjr djus dh iqf"V dh gS rFkk ;gLi"V :i ls 

dgk gS fd vihykFkhZ ey[kku us e`rdk dks ?kj ds 
vUnj vkaxu esa xksyh ekj nh Fkh ftlls mldh ekSds 

ij e`R;q gksx;h tc mUgksus vihykFkhZ o 

lg&vfHk;qDr dk ihNk fd;k rks [ksresa vihykFkhZ us 

lqjs'k dks Hkh reaps ls xksyh ekj nh ftlls mls 
pksVsa vk;haA ,slh n'kk esa i=koyh ij miyC/k leLr 

lk{; ls ;gHkyh Hkkafr fl} gS fd vihykFkhZ us 

dfFkr ?kVuk ds le; e`rdkdks reaps ls xksyh 

ekjdj mldh gR;k dkfjr dh ,oa ihNk djus 
ij pqVSy lqjs'k dks Hkh vkXus;kL= ls Qk;j dj pksVsa 

igqapk;hAvihykFkhZ dh fu'kkunsgh ij èrdk dh gR;k 

esa iz;qDr reapkfnukad 22&10&1997 dks uudw ds 

[ksr ls cjken gqvk FkkAvfHk;kstu lk{kh la[;k 5 

mifujh{kd] mny flag cjkenxh dslk{kh gS mDr 

lk{kh us vius c;ku esa ;g dgk gS fd mlus 

fnukad22&10&1997 dks vfHk;qDr ey[kku flag dks 

fxjQrkj fd;k rFkkmldh fu'kkunsgh ij vkykdRy 

,d vnn reapk xkao ds uudw ds[ksr ls cjken 

fd;k Fkk ftldh QnZ mlus rS;kj dh Fkh tks 

izn'kZd&17 gSA ;g Hkh dgk fd eky o eqyfte dks 

ykdj Fkkuknkf[ky fd;k rFkk /kkjk 25 vk;q/k 

vf/kfu;e ds vUrxZr eqdnekiathdr̀ djk;kA /kkjk 

25 vk;q/k vf/kfu;e ls lEcfU/kr fpd izFkelwpuk 

fjiksVZ izn'kZ d&18 rFkk eqdnek dk;eh ls lEcfU/kr 

th0Mh0 dh izfr izn'kZ d&19 dkaLVsfcy eksgfjZj 

fpUrkef.k ds ys[k ,oagLrk{kj esa gksuk crkrs gq, 

lkfcr fd;k gSA ;g Hkh dgk fd mluscjkenxh 

LFky dk ekufp= izn'kZ d&20 rS;kj fd;k FkkA 

bllk{kh us vihykFkhZ dh fu'kkunsgh ij cjken reaps 

dks oLrqizn'kZ&1 ds :i esa lkfcr fd;k gSA 

vfHk;kstu lk{kh la[;k 6v'kksd dqekj /kkjk 25 

vk;q/k vf/kfu;e ds eqdnesa ds foospd gSftUgksusa 

vius }kjk dh x;h foospuk rFkk mlds }kjk foospuk 

dsnkSjku rS;kj fd;s x;s dkxtkr] ?kVukLFky dk 

ekufp= izn'kZd&22 o vkjksi i= izn'kZ d&24 dks 

lkfcr fd;k gSA fo}kufopkj.k U;k;ky; us vihykFkhZ 

ds fo:} /kkjk 25 vk;q/k vf/kfu;eds vUrxZr yxk;s 

x;s vkjksi dks Hkh lkfcr ik;k gS ftlesa gedksbZ 

fof/kd =qfV vFkok vfu;ferrk ugha ikrs gSaA 
 

 43  i=koyh ij miyC/k leLr lk{; ,oa 

vfHkys[kksa ls ;glkfcr gS fd dfFkr ?kVuk ds le; 

vihykFkhZ us reaps ls xksyhekjdj er̀dk xhrk nsoh 

dh gR;k dj nh rFkk pqVSy lqjs'k dks Hkh 
reaps ls Qk;j dj pksVsa igqapk;h gS rFkk ?kVuk esa 

iz;qDr reapk HkhvihykFkhZ dh fu'kkunsgh ij cjken 

gqvk gS rnuqlkj vihykFkhZ dsfo:} yxk;k x;k 

vkjksi vUrxZr /kkjk 302] 307 Hkk0 na0 la0,oa /kkjk 

25 vk;q/k vf/kfu;e lansg ls ijs fl} gSA ge 

fo}kufopkj.k U;k;ky; ds fu.kZ; ,oa fu"d"kksZa esa 

dksbZ fof/kd =qfV vFkokvfu;ferrk ugha ikrs gSaA 
 

 44 fo}ku fopkj.k U;k;ky; dk iz'uxr 

fu.kZ; ,oa vkns'kleqfpr foospuk ij vk/kkfjr gS 

ftlesa gLr{ksi dk dksbZ vk/kkjugha ik;k tkrk gS 

rnuqlkj ;g nkf.Md vihy cyghu gS ,oafujLr 

gksus ;ksX; gSA 
 

 45  rnuqlkj ;g nkf.Md vihy fujLr dh 

tkrh gS rFkkfo}ku fopkj.k U;k;ky; }kjk ikfjr 

nks"kflf} ,oa n.Mkns'k dhiqf"V dh tkrh gSA 

  
 46  vihykFkhZ ey[kku flag tekur ij gS 

mls vknsf'krfd;k tkrk gS fd og ltk Hkqxrus gsrq 

lEcfU/kr U;k;ky; dsle{k vfoyEc vkReleZi.k 

djsA 
 

 47  fu.kZ; dh izfr ,oa v/khuLFk U;k;ky; dh 

i=koyhvfoyEc lEcfU/kr U;k;ky; dks vuqikyukFkZ 

Hksth tk,A 
----------
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A. Indian Penal Code, 1860 -  Section 

302 read with Section 34 I.P.C- Section 
25 of Arms Act,1959 -Criminal Appeal 
filed by accused-appellants under 
Section 374 Cr.P.C - enmity between 

Informant and his cousin and others in 
respect of a land - statement under 
Section 313 Cr.P.C. - section 207 Cr.P.C - 

testimonies of witnesses  closely related 
to deceased cannot be discarded - where 
direct evidence is worthy, it can be 

believed, then motive does not carry 
much weight - sentenced to life 
imprisonment. (Para 4,15,33 & 37) 

   
B. Indian Evidence Act, 1872 - Section 134 
–number of witness - Law is well-settled 
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act on the testimony of a single witness 
provided he/she is wholly reliable - if there 

are doubts about the testimony, Court will 
insist on corroboration. It is not the 
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is material. Time-honoured principle is that 
evidence has to be weighed and not 
counted. (Para 39 & 40) 

  
C. Indian Penal Code, 1860 - whether 
Section 34 read with Section 302 IPC is 
attracted in the case in hand in respect of 

appellants - A Constitution Bench has dealt 
with Section 34 IPC and held that Section 
34 deals with cases of constructive 
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alone. (Para 45 & 65) 
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 1.  This Criminal Appeal under Section 

374 Cr.P.C. has been filed by accused-

appellants Mazhar Husain, Zafar Husain and 

Azhar Husain against the judgment and order 

dated 12.05.2000 passed by Sri Syed Nazim 

Husain Zaidi, First Additional District and 

Sessions Judge, Kanpur Dehat in Session 

Trial No. 296 of 1998, convicting appellant-1 

Mazhar Husain under Section 302 I.P.C. and 

sentencing him to undergo life imprisonment 

with a fine of Rs. 10,000/-. In case of default 

in payment of fine, he has to undergo one 

year's further imprisonment. Accused-

appellants Zafar Husain and Azhar Husain 

were convicted under Section 302 read with 

Section 34 I.P.C. and sentenced to life 

imprisonment and a fine of Rs. 5,000/- each. 

In case of default in payment of fine, they 

have to undergo further six months' 

imprisonment. 
 

 2.  This appeal survives only in 

respect of appellants-1 and 2 inasmuch 

appellant-3, Azhar Husain, having died, 

appeal in respect of him stood abated as 

evident from order dated 19.12.2017. 
 

 3.  Factual matrix of the case as 

appearing from First Information Report 
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(hereinafter referred to as "FIR") as well 

as material available on record may be 

stated as followed. 
 

 4.  A written report (EX.Ka-1) dated 

26.05.1998 was presented at Police 

Station Rajpur, Sub-Division Sikandara, 

District Kanpur Dehat at 9.39 PM the 

same day by PW-1 Sajjad Husain, 

alleging that there existed enmity between 

Informant and his cousin Mazhar Husain 

and others in respect of a land. On the 

fateful day, i.e., 26.05.1998 accused-

appellant Mazhar Husain went to the 

disputed field along with Tractor of 

Thakur of Silhaira with intention to 

plough the field. He was accompanied 

with his brothers Zafar and Azhar. 

Shabbir Husain, father of Informant, PW-

1, was going by cycle to the field for 

bringing straw. Apprehending that 

Informant's father might not indulge in 

altercation with accused on the issue of 

ploughing of the field, Informant and his 

brother, Mohd. Farhan, proceeded 

towards the field. When reached near 

Puliya (small bridge), they noticed that 

accused-appellants were hurling abuses 

on Informant's father. At some distance 

Ranu, Informants' Bhanja (sister's sons) 

was also standing and some people were 

engaged in work in nearby fields. At 

about 6.00 PM Azhar and Zafar exhorted 

Mazhar and provoked him to kill 

Informant's father saying that let the 

case/dispute be finished that day. In the 

meantime Mazhar took out countrymade 

pistol from his right Phent (upper portion 

of lower or Dhoti which is tied in waist) 

and opened two fire at Informant's father. 

Informant and others ran towards his 

father who fell down there. Tractor Driver 

left the Tractor and fled away. Seeing the 

Informant and others approaching, 

accused-persons fled sitting in Tractor. 

On reaching nearer the accused Mazhar 

tried to load cartridges in the country-

made pistol held in his hand but since the 

pistol was jammed with empty cartridge, 

he struck the pistol on the body of tractor 

and got butt and barrel of pistol separated 

and threw it there. Thereafter they fled 

away towards village. Informant and his 

brother found that gunshot hit right side 

neck and shoulder of their father who was 

about 65 years old. FIR further states that 

no confrontation or altercation ever had 

taken place between accused and 

Informant. Only a civil litigation was 

going on. It is further stated that dead 

body of Informant's father Shabbir is 

lying on spot. 
 

 5.  On the basis of written report 

(EX.Ka-1), PW-3, Constable Moharrir 

Ram Asrey Verma registered FIR 

(Kx.Ka-2) on 26.05.1998 at 9.30 PM 

against the three accused-appellants at 

Case Crime No. 31 of 1998 under Section 

302 I.P.C., PS Rajpur, District Kanpur 

Dehat. He also prepared Chik FIR No. 30 

and made relevant entry in G.D. at report 

No. 35. 
 

 6.  Immediately after registration of 

the case, investigation was undertaken by 

PW-4, Mohd. Yaqoob Khan. He recorded 

statement of Informant Sajjad Husain and 

Constable Clerk Ram Asrey Verma. He 

proceeded for the place of occurrence in 

the morning of 27.05.1998 at 5.45 AM 

and prepared inquest in respect of 

deceased Shabbir Husain. He also 

prepared Panchayatnama (Ex.Ka-4) and 

other relevant documents namely Photo 

Nash, Challan Nash, specimen seal, letter 

to C.M.O. and R.I. (Ex.Ka-5 to Ka-9 

respectively). He also took sample of 

blood stained and simple earth from the 

place of occurrence and sealed them in 
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separate bundles and prepared recovery 

memo (Ex.Ka-10). He also found and 

took in possession an empty cartridge of 

12 bore besides pellets and cap from the 

place of occurrence; a cycle and a gunny 

bag said to belong deceased and prepared 

recovery memo. The I.O. found a broken 

countrymade pistol at the place of 

occurrence, butt and barrel whereof were 

separate. A separate case under Section 

25 Arms Act was also registered. 
 

 7.  Autopsy over the dead body of 

deceased Shabbir was conducted by PW-

5, Dr. Narendra Kumar Singh Yadav. On 

external examination he found the 

deceased to be of average body built. 

Rigor mortis passed off from upper half 

of the body and present in lower half; 

eyes and mouth closed; abdomen 

distended, P.M. staining present whole of 

the back buttock and thigh. He found 

following ante-mortem injuries on his 

person: 
  (1) Firearm wound of entry 2 

cm x 2 cm x bone deep on the left side of 

neck, 3 cm below the left angle of the 

mandible, margins inverted. Blackening, 

tattooing and charring present around the 

wound. 
 

  (2) Firearm wound of entry 4 

cm x 3cm x bone deep on the left side of 

top of the shoulder. Margins inverted, 

charring present around the wound. 20 

small pallets and one wadding piece were 

recovered from the wound. 
 

 8.  On internal examination, nothing 

abnormal was detected with respect to 

thorax, pleura, pericardium, abdominal 

walls, pancreas; both chambers of heart 

were empty; left carotid artery was 

ruptured. Teeth 14x15; stomach contained 

watery fluid 4 ounce; small intestine half 

full with gases; large intestine contain 

faecal matter and gases; gall bladder half 

full and pale; both kidney pale, urinary 

bladder empty. In the opinion of Doctor, 

death was caused due to shock and 

hemorrhage on account of gunshot 

wounds. He (PW-5) prepared post-

mortem report (Ex.Ka-12). 
 

 9.  PW-6, S.I. Dhirendra Singh 

Yadav, was Station Officer P.S. Rajpur on 

27.05.1998, on which date he had taken 

investigation from PW-4 Mohd. Yakoob 

Khan, and recorded statements of Farhan 

and Raju. He also inspected the spot and 

prepared site-plan (Ex.Ka-13). He 

continued investigation upto 12.06.1998 

when he was transferred from Rajpur. 

Thereafter investigation was undertaken 

by S.O. Vijendra Singh, who submitted 

charge-sheet (Ex.Ka-14) dated 01.07.1998 

against accused-appellants. 
 

 10.  Cognizance of the offence was taken 

by Chief Judicial Magistrate, Kanpur Dehat 

on 05.08.1998. Case being exclusively triable 

by Court of Sessions was committed by Chief 

Judicial Magistrate after necessary 

compliance under Section 207 Cr.P.C to 

Court of Sessions for trial wherefrom the case 

was transferred to First Addl. Sessions Judge, 

Kanpur Dehat. 
 

 11.  Trial Court framed charges 

against the accused-appellants Zafar and 

Azhar under Section 302 I.P.C. read with 

Section 34 I.P.C., vide order dated 

14.12.1998. The charge reads as under: 
 

 vkjksi i=  
 

  eSa ch0Mh0 prqosZnh] izFke vij tuin 

,oa l= U;k;k/kh'k] dkuiqj nsgkr] vki tQj 

gqlsu ,oa vtgj gqlsu ij fuEufyf[kr vkjksi 

yxkrk gWw%&  
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  ;g fd fnukad 26&5&1998 dks 

le; yxHkx 6-30 cts 'kke xzke jeÅ Fkkuk 

jktiqj tuin dkuiqj nsgkr esa fLFkr [ksr esa 

vkius vius ,d vU; lkFkh ds lkFk lkekU; 

vk'k; dks vxzlkfjr djrs gq, lCchj gqlsu 

fuoklh xzke jeÅ Fkkuk jktiqj tuin dkuiqj 

nsgkr dh reaps ls xksyh ekjdj eR̀;q dkfjr 

djds gR;k dkfjr dhA  
 

  vkSj eSa] ,rn~}kjk vkidks vkfn"V 

djrk gwW fd mDr vkjksi ds v/khu vkidk 

ijh{k.k bl U;k;ky; }kjk lEikfnr fd;k tk;sA 
 

 Charge  
  I, V.D. Chaturvedi, First 

Additional District and Sessions Judge, 

Kanpur Dehat, charge you Zafar Hussain 

and Azhar Hussain as under :-  
 

  That on 26.5.1998 at about 6:30 

p.m. in furtherance of your common 

intention you along with your another 

accomplice by opening fire with country 

made pistol caused death of Shabbir 

Hussain, resident of village Ramau, P.S. 

Rajpur, District kanpur Dehat in the field 

situated in village Ramau, PS. Rajpur, 

District Kanpur Dehat and thereby 

committed murder which is punishable 

under Section 302/34 I.P.C. and within 

the cognizance of this Court.  
 

  And I hereby directed that you 

be tried by this Court for the aforesaid 

charges.    (English Translation by Court)  
 

 12. Accused-appellant Mazhar 

Hussain has been charged separately 

under Section 302 I.P.C. as under : 

 
 vkjksi i=  

 

  eSa ch0Mh0 prqosZnh] izFke vij tuin 

,oa l= U;k;k/kh'k] dkuiqj nsgkr] vki etgj 

gqlsu ij] fuEufyf[kr vkjksi yxkrk gWw%&  

  ;g fd fnukad 26&5&1998 dks 

le; yxHkx 6-30 cts 'kke xzke jeÅ Fkkuk 

jktiqj tuin dkuiqj nsgkr esa fLFkr [ksr esa 

vkius vius nks vU; lkfFk;ksa ds lkFk lCchj 

gqlsu fuoklh xzke jeÅ Fkkuk jktiqj tuin 

dkuiqj nsgkr dh reaps ls xksyh ekjdj èR;q 

dkfjr djds gR;k dkfjr dhA tks fd /kkjk 302 

Hkk0n0la0 ds vUrxZr n.Muh; vijk/k gS vkSj 

bl U;k;ky; ds izlaKku esa gSA  
 

  vkSj eSa] ,rn~}kjk vkidks vkfn"V 

djrk gwW fd mDr vkjksi ds v/khu vkidk 

ijh{k.k bl U;k;ky; }kjk lEikfnr fd;k tk;sA  
 

 Charge  
 

  I, V.D. Chaturvedi, First 

Additional District and Sessions Judge, 

Kanpur Dehat, hereby charge you Mazhar 

Hussain as under :-  
 

  That on 26.5.1998 at about 6:30 

p.m. by opening fire with countrymade 

pistol along with two other accomplice 

committed murder, by causing death of 

Sabbir Hussain in the field situated in 

village Ramau, PS. Rajpur, District 

Kanpur Dehat which is an offence 

punishable under Section 302 I.P.C. and 

within the cognizance of this Court.  
 

  And I hereby directed that you 

be tried by this Court for the aforesaid 

charges. 
              (English Translation by Court)  
 

 13.  Accused-appellant pleaded not 

guilty and claimed to be tried. 
 

 14.   In order to establish its case, 

prosecution examined as many as six 

witnesses, out of whom PW-1 Sajjad 

Husain, PW-2 Farhan Husain and PW-3 

Ram Asrey Verma are witnesses of fact. 

Rest are formal witnesses. PW-4 S.I. 
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Yaqoot Khan is first Investigation Officer and 

has proved inquest, photo nash, challan nash, 

specimen seal, letter to C.M.O. and letter to 

R.I. (Ex.Ka-5 to Ka-9) as also the 

supurdginma (Ex.Ka-11) with respect to cycle 

and bag of deceased. PW-5, Dr. Narendra 

Kuamar Singh Yadav, who has conducted 

post-mortem on the dead body of deceased 

has proved post-mortem report (Ex.Ka-12). 

PW-6 is second Investigation Officer, S.I. 

Dhirendra Singh Yadav, who has proved site-

plan (Ex.Ka-13) and charge-sheet submitted 

by S.I. Vijendra Singh, marked as Ex.ka-14. 
 

 15.  In the statement under Section 313 

Cr.P.C. accused persons denied the incident 

and stated the prosecution story to be false. 

They admitted that Informant is their cousin. 

A litigation with respect to land was going 

between Ahmad Husain and Shabbir and 

others. Pairavi was being done by Sajjad but 

they did not bear any enmity with him. It is 

further stated that in order to usurp the rights 

of accused and to exert pressure, they have 

been falsely implicated. 
  
 16.  Accused-appellants have also 

produced Shiv Pal Singh, DW-1, in 

defense. He has stated that his Tractor 

was lying at his own house. 
 

 17.  Trial Court vide its impugned 

judgment after evaluating the entire 

evidence led by prosecution as well as 

defense found the accused-appellants 

guilty of the charges leveled against them 

and convicted and sentenced them under 

Sections 302 and 302/34 I.P.C. as detailed 

above. Being dissatisfied from the 

judgment of Trial Court, accused-

appellants preferred this Criminal Appeal. 
 

 18.  As stated above, the appeal 

survives only with respect to accused-

appellants-1 and 2. 

 19.  We have heard Sri V.M. Zaidi, 

learned Senior Advocate, assisted by Sri 

Ramesh Singh Advocate for appellant and 

Sri Syed Ali Murtaza, Learned AGA for 

the State at length and have gone through 

the record available on file carefully. 
 

 20.  Learned counsel for the 

appellants challenging impugned 

judgement and order of conviction 

advanced his argument in the following 

manner :- 
 

  (i) There is no independent 

witness. PW-1 and PW-2 are related and 

interested witnesses. 
 

  (ii) There is no motive to 

accused persons to commit the present 

crime like murder of his cousin brother 

Shabbir. 
 

  (iii) There is no reliable 

evidence so as to justify conviction of 

appellants. 
 

  (iv) There are major 

contradictions in the evidence of PWs 

which may render the prosecution story 

doubtful. 
 

  (v) As per prosecution case, 

accused Mazhar Husain is alleged to have 

opened fire on the victim through his 

country made pistol which is in broken 

position but rest other accused persons 

have been involved on account of 

previous enmity which is not sufficient to 

commit murder. 
 

  (vi) As per prosecution, witness 

Ranu is said to be present on spot but 

prosecution did not adduce him as 

witness, therefore, presumption of Section 

114 (g) goes against him. 
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  (vii) According to prosecution, 

fire is said to be opened by accused 

Mazhar Husain, therefore, conviction of 

accused Zafar Husain is not proper and 

unsustainable under Section 302/34 I.P.C. 
 

 21.  Learned AGA opposed the 

submissions made from the side of 

appellant and submitted that evidently 

there existed previous enmity between the 

parties before incident and civil litigation 

was also pending. The incident had taken 

place in the light of day. Both parties, 

although were inimical, but known to 

each other. On the exhortation of other 

co-accused, accused Mazhar Hussain 

opened fire on the victim with intention to 

kill him in furtherance of common 

intention of all. All the three accused 

persons were present on the spot and their 

presence is fully proved and established 

from the evidence of PWs-1 and 2. 

Appellant could not dispute the factum of 

murder, time and place. 
 

 22.  Although time, date and place, 

injuries found on the body of deceased as 

indicated in post mortem report could not 

be disputed by the accused-appellant but 

according to counsel for appellants, they 

are not responsible for the crime. PWs.1 

and 2 supported the prosecution case. 
 

 23.  PW-5 Dr. Narendra Kumar 

Singh Yadav conducted post mortem 

report and expressed his opinion that 

death of victim might have occurred due 

to ante-mortem fire arm injuries. From the 

evidence of PWs-1, 2 and 5, time date and 

place of death of Shabbir, and manner of 

injuries are fully established. PWs-1 and 2 

categorically deposed that Mazhar Husain 

opened two fires on Shabbir. PW-5 Dr. 

Narendra Kumar Singh Yadav found two 

ante mortem gun shot injuries on the 

person of deceased. In this way ocular 

testimony is totally compatible with 

medical evidence. 
 

 24.  Only question up for 

consideration is, "whether accused 

appellant Mazhar Husain and Zafar 

Husain are responsible for committing 

murder of informant's father Shabbir and 

Trial Court has rightly convicted them or 

not?" 
 

 25.   We now proceed to consider 

briefly the evidence led by prosecution 

available on record. 
 

 26.  PW-1 deposed that on the fateful 

day i.e. 26.5.1998, accused-appellant 

Mazhar Hussain went along with Azhar 

Husain and Zafar Husain to plough the 

field taking tractor of one Thakur. At 

about 6:00 p.m. at the same time his 

father Shabbir Husain was going to field 

by bicycle to take straw along with Ranu 

(Bhanja of Informant). When he (PW-1) 

and his brother Farhan heard that accused 

persons were ploughing the field and they 

were making altercation with his father, 

they rushed to the field and reached near 

Puliya, and, saw that on the exhortation 

and provocation of accused-appellant 

Zafar and Azahar, accused-appellant 

Mazahar Husain took out country made 

pistol and opened two fires on his father, 

who received fire arm injuries and fell 

down in the field. On seeing the firing, 

driver of tractor fled away from the spot 

leaving tractor there. Accused-appellant 

Mazhar Hussain again tried to load 

cartridges in the pistol but pistol could not 

be opened because of empty cartridge. 

Accused-appellant struck his pistol on 

tractor and got butt and barrel of pistol 

separated and threw it there. All the three 

accused-appellants fled away from the 
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spot towards village by tractor. 

Informant's father having been injured, 

succumbed to injuries on spot. 
 

 27.  PW-2 Farhan deposed that on 

26.5.1998 at about 6:00 p.m., accused 

appellant Mazhar Hussain, Zafar Hussain 

and Azahar Hussain were going to plough 

the field taking tractor of Thakur, at that 

time his father Shabbir was going to field 

for taking straw. On seeing that Mazhar 

Husain was ploughing field, he and his 

brother Sajjad (PW-1) rushed to the field, 

thinking that his father might not indulge 

in altercation with accused appellants in 

the field. They proceeded to field and 

when reached near Puliya, saw an 

altercation between accused persons and 

his father. Accused appellant Azahar 

Husain and Zafar Husain provoked 

Mazhar Husain to kill Informant's father 

saying that let the dispute be finished that 

day. Mazhar Husain took out country 

made pistol and opened two fires on his 

father Shabbir, who received serious 

injuries and fell down and succumbed to 

death. 
 

 28.  Both the witnesses PW-1 and 2 

withstood lengthy cross-examination but 

nothing material could be brought on 

record so as to dent the prosecution story 

doubtful. 
 

 29.  PW-1 and PW-2 successfully 

established the presence of both accused 

appellants on spot and firing by accused-

appellant Mazhar Husain at Shabbir 

Husain on the provocation of Zafar 

Husain and Azhar Husain. PW-5 Dr. 

Narendra Kumar Singh Yadav proved the 

post mortem report in which he found two 

fire arm injuries on the person of 

deceased, expressing his opinion that 

death might have occurred due to 

hemorrhage and coma on account of fire 

arm injuries and death was possible at 

6.30 p.m. on 26.5.1998. From the 

statement of PWs- 1, 2 and 5, it is 

established that accused Zafar and Azhar 

and Mazhar were present on spot and on 

the provocation and exhortation made by 

Zafar and Azhar, accused-appellant 

Mazhar Hussain opened two fire on 

Shabbir Hussain, who received serious 

gun shot injuries and succumbed to death 

on spot. 
 

 30.  Admittedly, PW-1 and 2 are real 

brother and sons of deceased. They are 

related to him but they appeared to be 

quite natural witness. 
 

 31.  So far as argument of relation of 

witnesses is concerned, we are not 

impressed with submission made by 

learned Amicus Curiae for accused-

appellant for reasons that if relation 

witnesses are found to be reliable, natural 

and trustworthy, their evidence cannot be 

discarded on the ground of their 

relationship with deceased or accused. 
 

 32.  In Ganga Bhawani v. Rayapati 

Venkat Reddy and Others, 2013(15) SCC 

298, Court has held as under :- 
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.  
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  (Vide: Bhagalool Lodh & Anr. 

v. State of UP, AIR 2011 SC 2292; and 

Dhari & Ors. v. State of U. P., AIR 2013 

SC 308)."  
 

 33.  It is settled law that merely 

because witnesses are closely related to 

deceased, their testimonies cannot be 

discarded. Relationship with one of the 

parties is not a factor that affects 

credibility of witness, more so, a relative 

would not conceal actual culprit and make 

allegation against an innocent person. 

However, in such a case, Court has to 

adopt a careful approach and analyse 

evidence to find out that whether it is 

cogent and credible evidence. 
 

 34.  In so far as discrepancies, 

variations and contradictions in 

prosecution case are concerned, we have 

analysed entire evidence in consonance 

with submissions raised by learned 

counsel's and find that the same do not go 

to the root of case and accused-appellant 

are not entitled to get benefit of the same. 
 

 35.  In Sampath Kumar v. Inspector 

of Police, Krishnagiri, (2012) 4 SCC 124, 

Court has held that minor contradictions 

are bound to appear in the statements of 

truthful witnesses as memory sometimes 

plays false and sense of observation 

differs from person to person. 
 

 36. We lest not forget that no 

prosecution case is foolproof and the 

same is bound to suffer from some lacuna 

or the other. It is only when such lacunae 

are on material aspects going to the root 

of the matter, it may have bearing on the 

outcome of the case, else such 

shortcomings are to be ignored. Reference 

may be made to a recent decision of the 

Apex Court (3 Judges) in Criminal 

Appeal No. 56 of 2018, Smt. Shamim v. 

State of (NCT of Delhi), decided on 

19.09.2018. 
 

 37.  So far as motive is concerned, it 

is well settled that where direct evidence 

is worthy, it can be believed, then motive 

does not carry much weight. It is also 

notable that mind set of accused persons 

differs from each other. Thus merely 

because that there was no strong motive 

to commit the present offence, 

prosecution case cannot be disbelieved. 

We do not find any substance in the 

argument advanced by learned counsel for 

appellants. 
 

 38.  In Lokesh Shivakumar v. State 

of Karnataka, (2012) 3 SCC 196, Court 

has held as under :- 
 

  "As regards motive, it is well 

established that if the prosecution case is 

fully established by reliable ocular 

evidence coupled with medical evidence, 

the issue of motive looses practically all 

relevance. In this case, we find the ocular 

evidence led in support of the prosecution 

case wholly reliable and see no reason to 

discard it."  
 

 39.  So far as non-examination of eye 

witness Ranu shown in F.I.R. is 

concerned, in view of Section 134 of 

Indian Evidence Act,1872 (hereinafter 

referred to as 'Act,1872'), we do not find 

any substance in the submission of 

learned counsel for the appellant. 
 

 40.  Law is well-settled that as a 

general rule, Court can and may act on the 

testimony of a single witness provided 

he/she is wholly reliable. There is no legal 

impediment in convicting a person on the 

sole testimony of a single witness. That is 
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the logic of Section 134 of Act, 1872, but 

if there are doubts about the testimony, 

Court will insist on corroboration. In fact, 

it is not the numbers, the quantity, but the 

quality that is material. Time-honoured 

principle is that evidence has to be 

weighed and not counted. Test is whether 

evidence has a ring of truth, cogent, 

credible and trustworthy or otherwise. 
 

 41.  In Namdeo v. State of 

Maharashtra (2007) 14 SCC 150, Court 

re-iterated the view observing that it is the 

quality and not the quantity of evidence 

which is necessary for proving or 

disproving a fact. The legal system has 

laid emphasis on value, weight and 

quality of evidence rather than on 

quantity, multiplicity or plurality of 

witnesses. It is, therefore, open to a 

competent court to fully and completely 

rely on a solitary witness and record 

conviction. Conversely, it may acquit the 

accused inspite of testimony of several 

witnesses if it is not satisfied about the 

quality of evidence. 
 

 42.  In Kunju @ Balachandran vs. 

State of Tamil Nadu, AIR 2008 SC 1381 

a similar view has been taken placing 

reliance on earlier judgments including 

Jagdish Prasad vs. State of M.P., AIR 

1994 SC 1251; and Vadivelu Thevar vs. 

State of Madras, AIR 1957 SC 614. 
 

 43.  In Yakub Ismailbhai Patel Vs. 

State of Gunjrat reported in (2004) 12 

SCC 229, Court held that :- 
 

  "The legal position in respect of 

the testimony of a solitay eyewitness is 

well settled in a catena of judgments 

inasmuch as this Court has always 

reminded that in order to pass conviction 

upon it, such a testimony must be of a 

nature which inspires the confidence of 

the Court. While looking into such 

evidence this Court has always advocated 

the Rule of Caution and such 

corroboration from other evidence and 

even in the absence of corroboration if 

testimony of such single eye-witness 

inspires confidence then conviction can 

be based solely upon it."  
 

 44.  In State of Haryana v. Inder 

Singh and Ors. reported in (2002) 9 SCC 

537, Court held that it is not the quantity 

but the quality of the witnesses which 

matters for determining the guilt or 

innocence of the accused. The testimony 

of a sole witness must be confidence-

inspiring and beyond suspicion, thus, 

leaving no doubt in the mind of the Court. 
 

 45.  The further issue which has to be 

examined by this Court is, "whether 

conviction of appellants under Section 

302 read with Section 34 IPC is justified 

and can it be said that they are guilty of 

offence u/s 302/34 and murder of Shabbir 

Husain can be said to be a part of 

common intention on the part of 

appellants in the above facts and 

circumstances of case". In other words, 

"whether Section 34 read with Section 

302 IPC is attracted in the case in hand in 

respect of appellants is the crucial issue 

which has to be examined by us". 
 

 46.  We, therefore, first proceed to 

examine Section 34 IPC, which reads as 

under :- 
  "Section 34. Acts done by 

several persons in furtherance of common 

intention.--When a criminal act is done by 

several persons in furtherance of the 

common intention of all, each of such 

persons is liable for that act in the same 

manner as if it were done by him alone."  
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 47.  As initially enacted, the words 

"in furtherance of the common intention 

of all" were not part of Section 34 but 

came to be introduced by Section 1 of Act 

XXVII of 1870. The reason for inserting 

such amendment was the observations 

made by Sir Barnes Peacock, CJ, in 

Queen Vs. Gora Chand, (1866) 5 Suth 

WR 45 (FB), holding that mere presence 

of a person at the scene of crime would 

not be sufficient to hold him liable to be 

implicated under section 34 IPC as it 

stood then, unless such presence was an 

act in furtherance of a common design. 
 

 48.  Ordinary rule of criminal 

liability is that a person who actually 

commits an offence has the primary 

responsibility to suffer punishment for the 

same. Section 34 IPC, however, brings 

within the ambit of penal liability even 

those person(s) who have not actually 

committed crime but there existed a 

common intention animating the accused 

leading to the doing of a criminal act in 

furtherance of such intention. Thus to 

attract Section 34, which infact 

enumerates one of the principle of 

constructive liability, two conditions must 

be satisfied : (i) There must be common 

intention to commit a criminal act; and 

(ii) There must be participation by all the 

persons in doing such act in furtherance 

of that intention. 
 

 49.  In Krishna Govind Patil Vs. 

State of Maharashtra, AIR 1963 SC 

1413, Court construed Section 34 IPC and 

held that common intention within the 

meaning of section implied a prearranged 

plan and the criminal act was done 

pursuant to the pre-arranged plan. The 

said plan may also develop on the spot 

during the course of commission of the 

offence; but crucial circumstance is that 

the said plan must precede the act 

constituting the offence. If that be so, 

before a court can convict a person under 

Section 34 read with specific provision 

under which the person is charged, it 

should come to a definite conclusion that 

the said person had a prior concert with 

one or more other persons, named or 

unnamed, for committing the said 

offence. 
 

 50.  In Gurdatta Mal Vs. State of 

Punjab, AIR 1965 SC 257 =(1965) 1 Cri 

LJ 242 (SC), it was held that criminal 

sharing, overt or covert, by active 

presence or by distant direction, making 

out a certain measure of jointness in the 

commission of the act is the essence of 

section 34 IPC. 
 

 51.  Joel Prentiss Bishop in 

"Commentaries on the Criminal Law", an 

American Jurist said that every person is 

responsible criminally for what wrong 

flows directly from his corrupt intentions; 

but no man, intending wrong, is 

responsible for an independent act of 

wrong committed by another. If one 

person sets in motion the physical power 

of another person the former is criminally 

guilty for its results. If he contemplated 

the result, he is answerable, though it is 

produced in a manner he does not 

contemplate. If he does not contemplate 

the result in kind, yet if it was the 

ordinary effect of the cause, he is 

responsible. If he awoke into action an 

indiscriminate power he is responsible. If 

he gave directions vaguely and 

incautiously, and the person receiving 

them acted according to what might be 

presumed to have been his understanding 

of them, he is responsible. But, if the 

wrong done was a fresh and independent 

wrong, springing wholly from the mind of 
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the doer, the other is not criminal therein, 

merely because, when it was done, he was 

intending to be a partaker with the doer in 

a different wrong. 
 

 52.  A similar observation was also 

made in Shankarlal Kachrabhai & Ors. 

Vs. State of Gujarat, AIR 1965 SC 1260 

by referring to a decision of Judicial 

Committee in Mahbub Shah Vs. King-

Emperor, L.R. 72 I.A. 148. Court said 

that the criminal act mentioned, in Section 

34 IPC is the result of the concerted 

action of more than one person; if the said 

result was reached in furtherance of the 

common intention, each person is liable 

for the result as if he had done it himself. 

Court also explained the meaning of word 

"in furtherance of the common intention" 

and said as under : 
 

  "The Dictionary meaning of the 

word "furtherance" is "advancement or 

promotion". If four persons have a 

common intention to kill A, they will have 

to many acts in promotion or prosecution 

of that design in order to fulfill it. Some 

illustrations will clarify the point. Four 

persons intend to kill A, who is expected 

to be found in a house. All of them 

participate in different ways. One of them 

attempts to enter the house, but is stopped 

by the sentry and he shoots the sentry. 

Though the common intention was to kill 

A, the shooting of the sentry is in 

furtherance of the said common 

intention. So Section 34 applies. Take 

another illustration. If one of the said 

accused enters the room where the 

intended victim usually sleeps, but 

somebody other than the intended victim 

is sleeping in the room, and on a mistaken 

impression he shoots him. The shooting of 

the wrong man is in furtherance of the 

common intention and so, Section 34 

applies. Take a third variation of the 

illustration. The intended victim has a 

twin brother who exactly resembles him 

and the accused who is entrusted with the 

part of shooting the intended victim, on a 

mistaken impression, shoots the twin 

brother. The shooting of the twin brother 

is also in furtherance of the common 

intention. Here also Section 34 applies. If 

that much is conceded we do not see any 

justification why the killing of another 

under a mistaken impression of identity is 

not in furtherance of the common 

intention to kill the intended victim. When 

the accused were shooting at Rama 

believing him to be Madha, they were 

certainly doing a criminal act in 

furtherance of the common intention 

which was to kill Madha. They killed 

Rama because they believed that they 

were shooting at Madha. Mr. Chari 

argues, how can a mistake committed by 

one of the accused be in furtherance of a 

common intention ? For it is said that to 

commit a mistake was not a part of the 

common intention of the accused. But the 

question is not, as we have pointed out, 

whether the committing of a mistake was 

a part of the common intention, but 

whether it was done in furtherance of the 

common intention. If the common 

intention was to kill A and if one of the 

accused kills B to wreak out his private 

vengeance, it cannot possibly be in 

furtherance of the common intention for 

which others can be constructively made 

liable. But, on the other hand, if he kills B 

bona fide believing that he is A, we do not 

see any incongruity in holding that the 

killing of B is in furtherance of the 

common intention."  
 

 53.  In this decision, Court also 

referred to the Judicial Committee 

decision in Barendra Kumar Ghosh Vs. 
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Emperor (1924) I.L.R. 52 Cal. 197 

explaining the expression "criminal act" 

as under 
 

  "A criminal act means that 

united criminal behavior which results in 

something for which an individual would 

be punishable if it were all done by 

himself alone that is, in a criminal 

offence."  
 

 54.  In Hethubha alias Jithuba 

Madhuba and Ors. Vs. State of 

Gujarat, AIR 1970 SC 1266, Court 

observed that dominant feature of Section 

34 is the element of participation in 

actions. This participation need not in all 

cases be by physical presence. Common 

intention implies acting in concert. Prior 

concert and pre-arranged plan is the 

foundation of common intention to 

establish liability and guilt. 
 

 55.  In Jai Bhagwan and others Vs. 

State of Haryana, AIR 1999 SC 1083, 

Court said that to apply Section 34 IPC, 

apart from the fact that there should be 

two or more accused, two factors must be 

established : (i) common intention and (ii) 

participation of the accused in the 

commission of an offence. If common 

intention is proved but no overt act is 

attributed to the individual accused, 

Section 34 will be attracted as essentially 

it involves vicarious liability but if 

participation of the accused in the crime is 

proved and common intention is absent, 

Section 34 cannot be invoked. 
 

 56.  In Harjit Singh & Anr. Vs. 

State of Punjab, (2002) 6 SCC 739, the 

Court said that "common intention" is a 

state of mind of an accused which can be 

inferred objectively from his conduct 

displayed in the course of commission of 

crime as also prior and subsequent 

attendant circumstances. Mere 

participation in the crime with others is 

not sufficient to attribute "common 

intention" to one or others involved in the 

crime. The subjective element in 

"common intention" therefore should be 

proved by objective test. 
 

 57.  In order to attract Section 34 

IPC, the Court should be able to draw an 

inference that result reached was 

concerted action of the person said to 

have been liable. 
 

 58.  The "common object" is different 

from "common intention". However, we do 

not propose to deal into this distinction for 

the reason that here Section 149 is not in 

issue and therefore this Court is confined 

only to examine whether Section 34 IPC 

has rightly been applied or not and there 

was evidence of common intention or not. 

However, suffice it to mention that dealing 

with distinction in "common object" and 

"common intention", in Dani Singh & Ors. 

Vs. State of Bihar, 2004 (13) SCC 203, 

Court explained the term "common 

intention" and said that "common intention" 

to bring about a particular result may well 

develop on the spot as between a number of 

persons, with reference to the facts of the 

case and circumstances of the situation. 

Though common intention may develop on 

the spot, it must, however, be anterior in 

point of time to the commission of offence 

showing a pre-arranged plan and prior 

concert. 
 

 59.  In Surendra Chauhan vs. State 

of Madhya Pradesh, AIR 2000 SC 1436 

Court held that common intention could 

be developed on the spur of moment. To 

attract Section 34 IPC the essence of 

simultaneous consensus of the minds of 
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persons participating in criminal act and 

such consensus can be developed on the 

spot. It is not mandatory for prosecution 

to bring direct evidence of common 

intention on record and this depends on 

the facts and circumstances of the case. 

The intention could develop even during 

the course of occurrence. 
 

 60.  In Nand Kishore vs. State of 

Madhya Pradesh, 2011(12) SCC 120 

Court observed that before a person can 

be convicted by following the provisions 

of Section 34, that person must have done 

something along with other persons. 

Some individual participation in the 

commission of criminal act would be the 

requirement. Every individual member of 

entire group charged with aid of Section 

34 must, therefore, be a participant in the 

joint act which is the result of their 

combined activity. Under Section 34, 

every individual offender is associated 

with the criminal act which constitutes the 

offence both physically as well as 

mentally, i.e., he is a participant not only 

in what has been described as a common 

act but also what is termed as the common 

intention and, therefore, in both these 

respects his individual role is put into 

serious jeopardy although this individual 

role might be a part of a common scheme 

in which others have also joined him and 

played a role that is similar or different. 
 

 61.  In Shyamal Ghosh vs. State of 

West Bengal, 2012(7) SCC 646 Court 

referred to following observations from 

Privy Council decision in Barendra 

Kumar Ghosh vs. King Emperor, 

(1924-25) 52 IC 40: 
 

  "The words of Section 34 are 

not to be eviscerated by reading them in 

this exceedingly limited sense. By Section 

33 a criminal act in Section 34 includes a 

series of acts and, further, 'act' includes 

omission to act, for example, an omission 

to interfere in order to prevent a murder 

being done before one's very eyes. By 

Section 37, when any offence is committed 

by means of several acts whoever 

intentionally cooperates in the 

commission of that offence by doing any 

one of those acts, either singly or jointly 

with any other person, commits that 

offence. Even if the Appellant did nothing 

as he stood outside the door, it is to be 

remembered that in crimes as in other 

things "they also serve who only stand 

and wait".  
 

 62.  In Dharnidhar and others vs. 

State of U.P. and others, 2010(7) SCC 

759 Court said that Section 34 IPC 

applies where two or more accused are 

present and two factors must be 

established i.e. common intention and 

participation of accused in crime. Section 

34 IPC involves vicarious liability. If the 

intention is proved but no overt act was 

committed, the Section can still be 

invoked. Section 34 IPC carves out an 

exception from general law that a person 

is responsible for his own act, as it 

provides that a person can also be held 

vicariously responsible for the act of 

others, if he had common intention to 

commit the act. The phrase "common 

intention" means a pre-oriented plan and 

acting in pursuance of plan, thus, common 

intention must exist prior to commission 

of act in a point of time. The common 

intention to give effect to a particular act 

may even develop at the spur of moment 

between a number of persons with 

reference to facts of a given case. 
 

 63.  In Ramesh Singh alias Photti v. 

State of Andra Pradesh, 2004(11) SCC 
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305 Court said that common intention 

essentially being a state of mind, it is very 

difficult to procure direct evidence to 

prove such intention. In most cases it has 

to be inferred from the act like, conduct of 

accused or other relevant circumstances 

of the case. The inference can be gathered 

from the manner in which accused arrived 

at the scene and mounted the attack, 

determination and concert with which 

attack was made and from the nature of 

injury caused by one or some of them. 

The contributory acts of persons who are 

not responsible for injury can further be 

inferred from the subsequent conduct 

after attack. In this regard even an illegal 

omission on the part of such accused can 

indicate the sharing of common intention. 

Court held that totality of circumstances 

must be taken into consideration in 

arriving at conclusion whether accused 

had common intention to commit an 

offence of which they could be convicted. 
 

 64.  The above observations have 

been followed in Balu and others vs. 

State (U.T. of Pondicherry), 2016(15) 

SCC 471. 
 

65. A Constitution Bench has dealt with 

Section 34 IPC in Mohan Singh and 

another vs. State of Punjab, AIR 1963 

SC 174 and held that Section 34 deals 

with cases of constructive criminal 

liability provides that if a criminal act is 

done by several persons in furtherance of 

the common intention of all, each of such 

person is liable for the act in the same 

manner as if it were done by him alone. It 

has been further observed that the 

essential constituent of the vicarious 

criminal liability prescribed by Section 34 

is the existence of common intention. The 

common intention in question animates 

the accused persons and if the said 

common intention leads to commission of 

the criminal offence charged, each of the 

person sharing the common intention is 

constructively liable for the criminal act 

done by one of them. The Larger Bench 

dealing with the concept of constructive 

criminal liability under Sections 149 and 

34 IPC, expressed that just as the 

combination of persons sharing the same 

common object is one of the features of 

an unlawful assembly, so the existence of 

a combination of persons sharing the 

same common intention is one of the 

features of Section 34. In some ways the 

two Sections are similar and in some 

cases they may overlap. The common 

intention which is the basis of Section 34 

is different from the common object 

which is the basis of the composition of 

an unlawful assembly. Common intention 

denotes action-in-concert and necessarily 

postulates the existence of a prearranged 

plan and that must mean a prior meeting 

of minds. It would be noticed that cases to 

which Section 34 can be applied disclose 

an element of participation in action on 

the part of all the accused persons. The 

acts may be different; may vary in their 

character, but they are all actuated by the 

same common intention. Court further 

held: 
 

  "It is now well-settled that the 

common intention required by Section 34 

is different from the same intention or 

similar intention. As has been observed by 

the Privy Council in Mahbub Shah v. 

King-Emperor (supra) common intention 

within the meaning of Section 34 implies 

a pre-arranged plan, and to convict the 

accused of an offence applying the 

Section it should be proved that the 

criminal act was done in concert pursuant 

to the pre-arranged plan and that the 

inference of common intention should 
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never be reached unless it is a necessary 

inference deducible from the 

circumstances of the case. "  
 

 66.  Referring to Constitution Bench 

judgment and some others recently in 

Vijendra Singh and others vs. State of 

U.P., 2017(11) SCC 129 Court has said: 
 

  ".... each case has to rest on its own 

facts. Whether the crime is committed in 

furtherance of common intention or not, will 

depend upon the material brought on record 

and the appreciation thereof in proper 

perspective. Facts of two cases cannot be 

regarded as similar. Common intention can 

be gathered from the circumstances that are 

brought on record by the prosecution. 

Common intention can be conceived 

immediately or at the time of offence. Thus, 

the applicability of Section 34 Indian Penal 

Code is a question of fact and is to be 

ascertained from the evidence brought on 

record. The common intention to bring about 

a particular result may well develop on the 

spot as between a number of persons, with 

reference to the fact of the case and 

circumstances of the situation. Whether in a 

proved situation all the individuals concerned 

therein have developed only simultaneous and 

independent intentions or whether a 

simultaneous consensus of their minds to 

bring about a particular result can be said to 

have been developed and thereby intended by 

all of them, is a question that has to be 

determined on the facts."  
 

 67.  Our attention was drawn to an 

illustration given by Court in Shankarlal 

Kachrabhai and others Vs. State of 

Gujarat (supra) which reads as under: 
 

  "If the common intention was to 

kill A and if one of the accused kills B to 

wreak out his private vengeance, it cannot 

possibly be in furtherance of the common 

intention for which others can be 

constructively made liable."  
 

 68.  Aforesaid exception has no 

application in the present case since it was 

never pleaded by Appellant that Mazhar 

Husain fired on Shabbir Husain to wreak 

out his private vengeance. Appellant Zafar 

Husain also did not take any such defence 

in the statement recorded under Section 313 

Cr.P.C. that he (Mazhar Husain) fired upon 

Shabbir Husain to wreak out his private 

vengeance. Neither any such suggestion has 

come from any witness in the Court below 

nor any such case has ever been made out. 

Therefore, in the entirety of facts and 

circumstances and looking into the 

exposition of law as discussed above with 

respect of Section 34 IPC, we have no 

manner of doubt that conviction of 

Appellants Zafar Husain under Section 302 

read with Section 34 IPC cannot be said to 

be erroneous or illegal. 
 

 69.  In view of facts and legal 

position discussed hereinabove, we find 

that Trial Court has rightly analyzed 

evidence led by prosecution and found 

them guilty and convicted accused 

Mazhar Husain for having committed 

murder of Shabbir Husain under Section 

302 I.P.C. and accused Zafar for an 

offence punishable under Section 302/34 

IPC. Conviction and sentenced awarded 

by Trial Court is liable to be maintained 

and confirmed. No interference is 

warranted by this Court. 
 

 70.  So far as sentencing of accused-

appellants is concerned, it is always a 

difficult task requiring balance of various 

considerations. The question of awarding 

sentence is a matter of discretion to be 

exercised on consideration of 
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circumstances aggravating and mitigating 

in individual cases. 
 

 71.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation upon 

court to constantly remind itself that right of 

victim, and be it said, on certain occasions 

person aggrieved as well as society at large 

can be victims, never be marginalised. The 

measure of punishment should be 

proportionate to gravity of offence. Object 

of sentencing should be to protect society 

and to deter the criminal in achieving 

avowed object of law. Further, it is expected 

that courts would operate the sentencing 

system so as to impose such sentence which 

reflects conscience of society and 

sentencing process has to be stern where it 

should be. The Court will be failing in its 

duty if appropriate punishment is not 

awarded for a crime which has been 

committed not only against individual 

victim but also against society to which 

criminal and victim belong. Punishment to 

be awarded for a crime must not be 

irrelevant but it should conform to and be 

consistent with the atrocity and brutality 

which the crime has been perpetrated, 

enormity of crime warranting public 

abhorrence and it should 'respond to the 

society's cry for justice against the criminal'. 

[Vide: Sumer Singh vs. Surajbhan Singh 

and others, (2014) 7 SCC 323, Sham 

Sunder vs. Puran, (1990) 4 SCC 731, 

M.P. v. Saleem, (2005) 5 SCC 554, Ravji 

v. State of Rajasthan, (1996) 2 SCC 175]. 
 

 72.  Hence, applying the principles 

laid down in the aforesaid judgments and 

having regard to the totality of facts and 

circumstances of case, nature of offence 

and the manner in which it was executed 

or committed, we find that punishment 

awarded to accused-appellants by Trial 

Court in impugned judgment and order is 

not excessive and it appears fit and proper 

and no question arises to interfere in the 

matter on the point of punishment 

imposed upon him. 
 

 73.  We, therefore, find no merit in 

appeal. It is accordingly, dismissed and 

judgement and order dated 12.05.2000 

passed by First Additional District and 

Sessions Judge, Kanpur Dehat, is 

maintained and confirmed. 
 

 74.  Lower Court record along with a 

copy of this judgment be sent back 

immediately to District Court and Jail 

concerned for compliance and apprising 

the accused-appellant. 
 

 75.  Accused-appellants 1 and 2 are 

in jail, they shall serve out sentence as per 

judgement dated 12.5.2000 passed by the 

Trial Court as confirmed by this Court.  
---------- 
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(Delivered by Hon’ble Ali Zamin, J.) 
 

 1.  Heard Sri Braham Singh, learned 

counsel for the appellants, Sri Ratan 

Singh, learned A.G.A. for the State of 

U.P. and perused the material available on 

record. 
 

 2.  This appeal has been preferred 

against the judgment and order dated 

28.01.2004, passed in Session Trial 

No.709 of 1994, State of U.P. vs. Asghar 

and others, by which learned Additional 

Sessions Judge, Court No.13, Moradabad, 

has convicted and sentenced each of the 

appellants to undergo three years rigorous 

imprisonment and Rs.1000/- fine u/s 452 

IPC, in default of fine to undergo three 

months additional simple imprisonment 

and to undergo life imprisonment and fine 

of Rs.5,000/-, u/s 302/34 IPC, in default 

of fine six months additional sentence. 
 

 3.  In brief, prosecution case is that the 

house of informant Mohd. Ali is situated in 

the east at outer side of the village. In the 

intervening night of 26/27-6-1994 informant 

and his brother Arif were sleeping on the 

roof of his neighbour Komil Dhobi and his 

elder brother Farzand was sleeping on the 

roof above the door and his younger brothers 

Raees and Dhumi, mother, father, ladies and 

children were sleeping below in the 

courtyard. 
 

 4.  All of sudden, near about at 02:30 

A.M., on the scream of brother-Farzand 
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all the aforesaid family members woke up. 

Informant, at once, flashed a torch towards the 

cot of Farzand and saw and identified very 

well near the cot of Farzand, his neighbour 

Guddu Bara and Asghar khan, sons of Afsar 

Khan, resident of village Syaundara and their 

relative Khurshid son of Munna, village and 

police station Shahbad, District Rampur. On 

his interruption Asgar Khan inflicted knife 

injury on the stomach of his brother-Farzand 

and Guddu Bara fired a shot by country made 

pistol although he tried much to save himself 

by wrapping a quilt. All brothers, ladies and 

children exhorted them but it was in vain. 

When the informant tried to go ahead then 

Khurshid by pointing a country-made pistol 

towards them fired with intention to kill them. 

On account of fear, informant and Arif hid 

themselves in the khandhar (ruins of building) 

of Munne Khan. Dhoomi also hid himself by 

crossing the wall towards west in the street. 

Raees also tried to run away but all the three 

assailants jumping from the roof surrounded 

him at the cot and wounded him by beating 

him with the barrel and handle of the country-

made pistol and firing. All the three brothers 

being alarmed called for help but due to fear 

no one from the village came to their rescue. 

When the informant's wife Bano interrupted 

then Khurshid stating that she is talking too 

much kicked on her face even then she did not 

keep mum then Khurshid fired a shot at her. 

When all the assailants went away towards 

north side of his house only then the informant 

saw and found that his brother-Farzand and 

his wife-Bano had expired and the condition 

of Raees also has become critical. 
 

 5.  The assailants were bearing 

enmity with the informant's family 

because his family was doing well in life 

by doing hard work. Accused were bent 

upon for altercation but informant's 

family used to avoid it. 
 

 6.   Informant-Mohammad Ali got 

scribed report (Ex. Ka-1) by Abdul Aziz (DW-

1) and handed it over to the police station 

Vilari, district Moradabad. On the basis of 

written report (Ex.Ka-1), Case Crime No.228 

of 1994 under Sections 452, 307 and 302 I.P.C. 

was registered under chik FIR (Ex.Ka-6) and 

investigation was handed over to the S.H.O., 

Dharam Singh Malik (PW-8). Investigating 

Officer recorded the statements of the 

informant-Mohammad Ali and injured-Raees 

Ahmad at the police station and thereafter 

proceeded to the place of incident along with 

S.S.I. Muneshwar Singh and other police 

personnel. He inspected the spot and prepared 

the spot map (Ex.Ka-17). He also took into his 

possession the torch from the informant and 

prepared its memo (Ex.Ka-2). On the 

instruction of the Investigating Officer inquest 

memo of the deceased-Farzand Ali (Ex.Ka-20) 

and relevant documents i.e. photo lash (Ex.ka-

21), specimen seal (Ex.ka-22), proforma 33 

(Ex.ka-23), inquest memo of the deceased-Smt. 

Bano Begum (Ex.ka-24), photo lash (Ex.ka-

25), specimen seal (Ex.ka-26) and letter to 

C.M.O. (Ex.ka-27) were prepared and the 

dead-bodies of the deceased Farzand and Smt. 

Bano Begum were dispatched for autopsy. The 

injured-Raees Ahmad was sent to P.H.C. 

Moradabad for medical examination along 

with Homeguard-Bhure Singh Yadav. 
 

 7.  Dr. V.N. Saxena (PW-7) 

conducted medical examination of injured 

Raees Ahmad on 27.06.1994 at 7:30 A.M. 

and prepared the report (Ex.Ka-15), 

according to which following injuries 

were found :- 
 

  (i) lacerated wound 2.5 cm x 0.5 

cm x skull deep on back of left side head 

12 cm above Rt. ear fresh bleeding 

present kept under observation advised X-

ray skull. 
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  (ii) lacerated wound 6.5 cm x 

3.5 cm x bone deep in front of left upper 

arm 7 cm above left elbow fresh bleeding 

present kept under observation advised X-

ray left upper ar1-17m. 
 

  (iii) lacerated wound 4 cm x 1 

cm x muscle deep on the front of left 

forearm 6 cm below right elbow fresh 

bleeding present kept under observation 

advised X-ray left forearm. 
 

  (iv) firearm wound of entry 3 

cm x 2 cm x muscle deep on the outer 

aspect of Rt. thigh 24 cm above on the 

right knee blackening and tattooing 

around the wound present kept under 

observation advised X-ray right thigh. 
 

  (v) lacerated wound 1 cm x 0.5 

cm x depth not probed over the front rims 

of Rt. thigh 30 cm above the right knee. 

No blackening and tattooing. Fresh 

bleeding present kept under observation 

advised X-ray Rt. thigh. 
 

  (vi) traumatic swelling 5 cm x 3 

cm on the right side chest kept under 

observation advised X-ray chest. 
 

  All the i1-17njuries were kept 

under observation for cause of nature 

except injury no. (4) by firearm. Injury 

no.(6) was caused by blunt object 

duration fresh.  
 

 8.  Dr. Madan Mohan (PW-5) 

conducted autopsy on the dead-body of 

the deceased-Farzand Ali and prepared 

report (Ex.ka-6), according to which 

following injuries were found on the body 

of the deceased :- 
 

  (i) Gun shot wound of entry 4 

cm x 2 cm x brain cavity deep on left side 

head about 5 cm above from left ear pinna 

skin 6 cm x 4 cm charred & tattooed & 

singing and gout present margin inverted 

lacerated. On opening there is fracture of 

both frontal bone (2 pieces). Both 

temporal bone & parietal bones. 

Recovered 2 wadding, (i) cap & (32) 

small metallic pellets from the brain 

cavity. Direction is downward & 

anteriorly. Brain is badly lacerated. 
 

  (ii) (4) Linear abrasion in an 

area 16 cm x 6 cm over the front of chest 

in middle & Rt. side of chest middle part. 
 

  (iii) incised wound 8 cm x 3 cm 

x abdominal cavity deep on Rt. side 

abdomen about 9 cm between Rt. nipple 

at 5 O'clock position margin clean cut. A 

loop of small intestine is coming out of 

the wound. 
 

  (iv) incised wound 4 cm x 2 cm 

x abdominal cavity deep on Rt. side 

abdomen about 1 cm lateral to injury no. 

(3) margin clean cut. 
 

  According to his opinion cause 

of death is due to shock and haemorrhage 

as a result of anti-mortem injuries.  
 

 9.  Dr. Madan Mohan (PW-5) also 

conducted autopsy on the dead-body of 

the deceased-Smt. Bano Begum and 

prepared the report (Ex.ka-7), according 

to which following injuries were found :- 
 

  (i) gun shot wound of entry 2.5 

cm x 1cm x chest cavity deep on left side 

back over scapula about 8 cm below left 

shoulder joint with charring and tattooing 

of surrounding skin area 19 cm x 13 cm 

margins inverted, lacerated. The direction 

is downward in wall and anteriorly & on 

opening there is laceration of pleura left 



2 All.                                         Asgar Khan & Ors. Vs State of U.P.  171 

lung upper lobe of the heart and Rt. 

vertical and diaphragm & left lobe of liver 

is lacerated. One metallic bullet recovered 

on the abdominal cavity. 
  (ii) lacerated wound ½ cm x ½ 

cm on left side head about 9 cm above 

from upper ear. 
 

  According to his opinion cause 

of death is due to shock and haemorrhage 

as a result of anti mortem injuries.  
 

 10.  On receiving the death information 

of injured Raees Ahmad S.I. T.R. Kothari 

conducted inquest of the deceased Raees 

Ahmad and prepared inquest memo (Ex.ka-

6). He also prepared relevant documents i.e. 

chalan lash, letter to R.I., letter to C.M.O, 

specimen seal and photo lash (Ex.ka-7 to 11) 

respectively and after sealing and stamping 

the dead body he handed over the same for 

postmortem to constables Hakam Singh and 

Kailash. 
 

 11.  P.W.-10 Dr. Kishore Kumar 

conducted autopsy on the body of the 

deceased-Raees Ahmad and prepared 

postmortem report (Ex.ka-28), according 

to which following injuries were found :- 
 

  (i) stitched wound 3 cm x 3 cm 

stitched on the middle of head. 
 

  (ii) stitched wound 7 cm x 7 cm 

stitched on the flexer aspect (Lt.) arm. 
 

  (iii) stitched wound 5 cm x 5 cm 

stitched on the flexer aspect of left forearm. 
 

  (iv) wound of entry 1 cm x 0.5 

cm on the front of thigh through & 

through to injury no.(5). 
 

  (v) stitched wound 3 cm x 3 cm 

stitched at the lateral aspect of Rt. thigh as 

outer side of right thigh. Injury nos.2 and 

4 were communicated to each other on 

opening of the brain and blood was found. 
 

  According to his opinion cause 

of death is due to head injury.  
 

 12.  Investigating Officer, after 

completing the investigation, submitted 

charge-sheet (Ex.Ka-18), under Sections 

452, 307, 302/34 I.P.C and 27 Arms Act 

against the accused persons before the 

Court of Chief Judicial Magistrate, 

Moradabad, who committed the accused 

for trial to the Court of Session, where 

Case Crime No.228 of 1994 was 

registered as Session Trial No.709/94 

State of U.P. vs. Asghar and others, 

wherefrom, it was transferred to the Court 

of Additional Sessions Judge, Court 

No.13, Moradabad, who framed the 

charge against the accused persons, under 

Sections 452, 307, 302/34 I.P.C and 27 

Arms Act. The accused-appellants denied 

the charge and claimed for trial. 
 

 13.  Prosecution, to prove its case, 

has produced ten witnesses. 
 

  PW-1 Mohammad Ali-

informant and eye witness. PW-2 S.I. 

T.R. Kothari prepared the inquest memo. 

PW-3 Constable Virendra Kumar is a 

formal witness. PW-4 Dhoomi is a 

witness of fact. PW-5 Dr. Madan Mohan 

conducted autopsy on the body of the 

deceased-Farzand Ali and Smt. Bano 

Begum. PW-6 Arif is a witness of fact. 

PW-7 Dr. V.N. Saxena conducted medical 

examination of the injured-Raees Ahmad. 

PW-8 Dharam Singh is Investigating 

Officer. PW-9 Veer Pal Singh, scribe of 

chik & G.D. and PW-10 Dr. Kishor 

Kumar, conducted postmortem of 

deceased Raees.  
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 14.  The accused-appellants were 

examined under Section 313 Cr.P.C in 

which they stated that they have been 

implicated falsely in the case. In defence 

accused persons have produced Abdul 

Aziz (DW-1) scribe of the written report 

(Ex.Ka-1). 
 

 15.  Learned Additional Sessions 

Judge, Court No.13, Moradabad, after 

hearing the learned Additional District 

Government Counsel (Criminal), learned 

counsel for the accused-appellants and 

perusing the material available on record, 

passed the impugned judgment and order. 

Hence, the instant appeal. 
 

 16.  Learned counsel for the 

appellants submits that there is no motive 

for the appellants to commit the offence. 

He also submits that PW-4 Dhoomi, who 

is brother of the deceased Farzand and 

Raees, has stated that he does labour work 

residing in village Ravana and take care 

of livelihood of his wife and children, so 

he cannot be an eye-witness of the 

incident. He further submits that 

according to PW-1 Mohammad Ali, 4-5 

fires were made while PW-4 Dhoomi has 

stated that near about 20-25 fires were 

made. Thus, there is a contradiction in the 

statement of the prosecution witnesses 

regarding the fires made at the time of 

incident, which creates doubt in the 

prosecution case. He also submits that the 

scribe of the written report Abdul Aziz 

has stated that he had written the report 

Ext.Ka-1 at 9:00 A.M. in police station 

Vilari on dictation of daroga and not on 

dictation of informant P.W.1 Mohammad 

Ali and before him thumb impression of 

no one was obtained on the written report 

by the S.I. Hence, written report is not 

proved and creates doubt on the 

prosecution case. Lastly, he submits that 

PW-4 Dhoomi has stated that miscreants 

were threatening them not to come near 

otherwise they will be killed and he has 

also stated that it is not that miscreants 

took away ornaments snatching the same 

from the ladies. If accused appellants 

were known to the witness then in place 

of stating miscreants he should have taken 

the name of the accused appellants. 

Actually, the incident was not caused by 

the appellants. It was an incident of loot 

and due to enmity, the accused appellants 

have been implicated falsely in the case. 

From the evidence produced by the 

prosecution, charges are not proved so the 

judgment and order is liable to set aside 

and the accused appellants are entitled to 

be acquitted. 
 

 17.  On the other hand, learned 

A.G.A. for the State submits that from the 

place of incidence, concerned police 

station is at a distance of 10 kilometers 

and regarding the incident of 26/27-6-

1994, at about 02:30 a.m., prompt FIR 

naming the accused appellants has been 

lodged on 27.06.1994, at 5:05 a.m. By 

fire, stabbing by knife and beating by 

handle and barrel of country-made pistol 

incident has been caused by the appellants 

which has been witnessed by the 

informant PW-1 Mohammad Ali, PW-4 

Dhoomi and PW-6 Arif in the light of 

torch. During investigation, the torch was 

taken into possession by the Investigating 

Officer, a memo was prepared and 

returned the same to the informant which 

was produced before the court by the 

informant-Mohammad Ali. In the injury 

report and postmortem report firearm and 

knife injuries have been found to the 

deceased persons which corroborate the 

ocular version. It is the prosecution case 

that accused appellants were bearing 

enmity on account of progress of the 
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family of informant, accused appellants 

have admitted enmity in their statements 

under Section 313 Cr.P.C. The evidence 

of PW-1 Mohammad Ali, PW-4 Dhoomi 

and PW-6 Arif are consistent as well as 

corroborated by the medical evidence. 

Charges against the accused appellants 

were proved fully from the evidences 

adduced by the prosecution and the trial 

court has rightly convicted and sentenced 

the accused appellants in which no 

interference is required by the Court and 

appeal is liable to be dismissed. 
 

 18.  At the out set, it would be 

pertinent to consider whether written 

report Ext.Ka-1 was written on dictation 

of informant P.W.1 Mohammad Ali or on 

dictation of daroga, as stated by D.W.1 

Abdul Aziz. Informant P.W.1 Mohammad 

Ali in his examination-in-chief has stated 

that he got scribed the report by Abdul 

Aziz and Abdul Aziz wrote what he had 

dictated to him. Thereafter, he read over 

the report to him and on hearing he put 

his thumb impression on it. He proved the 

written report as Ext.Ka-1. Defence has 

not put any question in this regard from 

P.W.1 Mohammad Ali. Thus, statement 

of P.W.1 Mohammad Ali regarding 

scribing the written report by Abdul Aziz 

is uncontroverted and there is no reason 

not to believe on it. On the other hand 

D.W.1 Abdul Aziz has stated that Ext.Ka-

1 on the record is in his hand writing. He 

scribed this document at 9:00 A.M. at P.S. 

Vilari on the dictation of darogaji. P.W.9 

H.C. Veer Pal Singh has stated that on 

27.06.1994, he was posted at police 

station Vilari as Head Moharrir and he 

had prepared chik F.I.R. Ext.Ka-16 and 

G.D. Ext.Ka-19 in his hand writing and 

signature. He has denied in cross-

examination that the report which he 

states to scribe was not scribed at the time 

and it was scribed anti time. As per chik 

F.I.R. Ext.Ka-16, it was scribed on 

27.06.1994 at 5:05 A.M. From cross-

examination of P.W.9 Veer Pal Singh by 

defence, nothing has been elicited, so that 

any adverse inference about scribing of 

F.I.R. and G.D. at 5.05 A.M. on 

27.06.1994 can be drawn. In cross-

examination P.W.1 Mohammad Ali has 

stated that he reached to the police station 

in the night at 3:30 to 4:00 A.M., when he 

reached the police station at that time 

there was some darkness. He has also 

stated that he proceeded to the police 

station from the house at about 3:00 A.M. 

Mohammad Ali is a rustic witness. 
 

 19.  In State of U.P. vs. Krishna 

Master and others (2010) 12 SCC (324), 

the Hon'ble Supreme Court has held that 

"the basic principle of appreciation of 

evidence of a rustic witness who is not 

educated and comes from a poor strata of 

society is that the evidence of such a 

witness should be appreciated as a whole. 

The rustic witness as compared to an 

educated witness is not expected to 

remember every small detail of the 

incident and the manner in which the 

incident had happened more particularly 

when his evidence is recorded after a 

lapse of time. Further, a witness is bound 

to face shock of the untimely death of his 

near relative(s). Therefore, the court must 

keep in mind all these relevant factors 

while appreciating evidence of a rustic 

witness." 
 

 20.  The incident has occurred on 

26/27.06.1994, his statement has been 

recorded on 27.07.1999 near about after 

lapse of five years. Considering him to be 

a rustic witness, his statement has been 

recorded on 27.7.1999 i.e. after a lapse of 

five years of the incident. His statement 
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regarding reaching police station at 3:30 

to 4:00 A.M. for lodging first information 

report, in view of the observation of 

Hon'ble Supreme Court in State of U.P. 

vs. Krishna Master and others (2010) 12 

SCC (324) (supra), corroborates the 

timing of F.I.R. and G.D. prepared at 5:05 

A.M. on 27.06.1994. Thus, with regard to 

registration of F.I.R. at 5:05 A.M. on 

27.06.1994, prosecution evidence of 

P.W.1 Mohammad Ali and P.W.9 Head 

Moharrir Veer Pal Singh is consistent, 

corroborative and reliable. 
 

  In view of the above, the 

statement of D.W.1 Abdul Aziz does not 

appear convincing that he had scribed the 

written report Ext.Ka.1 at 9:00 A.M. in 

police station Vilari on dictation of 

daroga. Accordingly, we find no 

substance in the contention of learned 

counsel for the appellant in this regard.  
 

 21.  In Ex.ka-1 proved by informant 

PW-1 Mohammad Ali, it is mentioned 

that in the intervening night of 26/27-6-

1994, informant's younger brothers Raees 

and Dhoomi, mother, father, ladies and 

children were sleeping in the courtyard. 

As per FIR (Ex.Ka-16), proved by PW-9 

HC Veer Pal Singh, distance of the police 

station concerned from the place of 

incident is 10 kilometers. The incident has 

taken place at 02:30 a.m. in the 

intervening night of 26/27-6-1994 and in 

the incident Farzand Ali and Smt. Bano 

Begam have died at the spot while Raees 

Ahmad became injured. Information of 

the incident was given to the police 

station on 27.06.1994 at 05:05 a.m. which 

in the facts and circumstances appears 

prompt one, without consultation and 

deliberation. The lodging of first 

information report has been supported by 

the informant PW-1 Mohammad Ali, PW-

6 Arif and PW-9 HC Veer Pal Singh 

through their testimony and nothing has 

been elicited from their cross-examination 

by the defence so that regarding giving it 

by informant PW-1 Mohammad Ali at the 

police station and its date and time any 

adverse inference can be drawn. 
 

 22.  Considering the fact that FIR 

(Ex.Ka-16) has been lodged promptly and 

in the FIR it is mentioned that PW-4 

Dhoomi was sleeping in the courtyard 

along with other family members, 

informant PW-1 Mohammad Ali and PW-

6 Arif have supported the FIR version 

through their testimony, therefore, 

presence of PW-4 Dhoomi, at the time of 

incident, cannot be doubted on the basis 

of his statement that he does labour work 

in village Ravana and takes care of 

livelihood of his wife and children. 

Accordingly, we do not find substance in 

the contention of learned counsel for the 

appellants in this regard. 
 

 23.  As per FIR and testimony of 

informant PW-1 Mohammad Ali, it 

appears that four shots were fired by the 

accused appellants. PW-4 Dhoomi in his 

cross-examination has stated that the 

miscreants were present in his house for 

about half an hour he did not count that 

how many shots were fired. He further 

stated that near about 20-25 shots were 

fired. The incident has taken place on 

26/27-6-1994 and his statement was 

recorded near about after six years on 

28.11.2000. The witness is also a rustic 

witness. 
 

 24.  In the incident, witness-

Dhoomi's brother Farzand and sister-in-

law Smt. Bano Begam (bhabi) have died 

and his other brother Raees Ahmad 

became injured. Witness-Dhoomi, who is 
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a rustic witness, his statement was 

recorded after a lapse of six years of the 

incident in which prior to the statement 

"near about 20-25 fires were made" he has 

stated that he did not count how many 

shots were fired. Considering his whole 

statement as held by Hon'ble Supreme 

Court in the case of State of U.P. Vs. 

Krishna Master and others (supra), in our 

opinion, on the basis of statement of PW-

1 Mohammad Ali that 4-5 shots were 

fired and according to statement of PW-4 

Dhoomi that near about 20-25 shots were 

fired that too qualified by statement that 

he did not count how many shots were 

fired, prosecution case cannot be doubted. 

Accordingly, we do not find substance in 

the contention of learned counsel for the 

appellants that there is contradiction in the 

prosecution witness regarding number of 

shots fired, which creates doubt in the 

prosecution case. 
 

 25.  PW-4 Dhoomi in his cross-

examination has stated that miscreants 

were threatening not to come here 

otherwise he will be killed. He has further 

stated that it is not that the miscreants 

took away the ornaments by snatching 

from the ladies. In the examination-in-

chief, the witness has specifically stated 

that he heard scream of his brother 

Farzand near about 02:00 a.m. to 02:30 

a.m. and on the scream of his brother, 

informant-Mohammad Ali flashed the 

torch towards the cot of his brother 

Farzand and he identified very well in the 

light of torch Asgar, Guddu Bara and 

Khursheed near the cot of Farzand and in 

cross-examination too he has described 

the circumstances regarding the incident. 

His statement under Section 161 Cr.P.C. 

has not been confronted with regard to 

being made first time in the court. Apart 

from it, it is the tact of counsel putting 

question to a witness and reply given by 

the witness is recorded accordingly. Thus, 

mere use of the word miscreants in the 

cross-examination, in place of name of 

assailants by PW-4 Dhoomi, the 

prosecution case cannot be doubted. 

Accordingly, we also find no force in the 

contention of learned counsel for the 

appellants that it was an incident of loot 

and due to enmity they have been 

implicated falsely in the case. 
 

 26.  According to the FIR, on 

interruption of informant, accused Guddu 

Bara fired upon Farzand by country-made 

pistol and when informant and others 

exhorted the accused appellants then 

accused Khursheed pointing country-

made pistol fired at them with intention to 

kill and they also by jumping from the 

roof surrounded Raees on the cot and 

caused injuries to him by firing and 

beating by handle and barrel of the 

country-made pistol. On interruption of 

wife of the informant, accused Khursheed 

also fired at his wife Bano Begam. 
 

 27.  We have gone through the whole 

evidence of PW-1 Mohammad Ali and 

find that on the point of sleeping of 

informant Mohammad Ali in the night of 

26/27-06-1994 along with brother Arif on 

the roof of Komil Dhobi, brother Farzand 

on the roof of his house at the door, 

brothers Raees and Dhoomi, mother, 

father, ladies and children in the 

courtyard, waking up on hearing scream 

of brother Farzand at about 02:30 a.m. in 

the night, flashing torch light by him 

towards the cot of Farzand and identifying 

his neighbour Guddu Bara, Asgar Khan 

and their relative Khursheed near the cot 

of Farzand, on his interruption inflicting 

knife injury by Asgar Khan in his 

stomach and firing shot by Guddu Bara 
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hitting on his head, on exhortation by 

them firing shot at them by Khursheed 

and due to fear hiding himself and Arif in 

the ruined building of Bhure Khan and 

Dhoomi in the street crossing the wall, 

surrounding Raees on the cot jumping 

from the roof, and causing him injuries by 

firing, handle and barrel of the country-

made pistol, on interruption of Smt. Bano 

kicking on her face by Khursheed even 

then on making noise firing shot at her by 

Khursheed and after going accused 

finding brother Farzand and Smt. Bano 

Begum dead and condition of Raees being 

critical is intact, credible, consistent and 

reliable. 
 

 28.  We have also gone through the 

statements of PW-4 Dhoomi and PW-6 

Arif and find that on material point like 

sleeping of Mohammad Ali and Arif on 

the roof of Komil Dhobi, Farzand on the 

roof of house at the door, Arif, Raees, 

mother, father, ladies and children in the 

courtyard, hearing scream of Farzand at 

2:00 to 02:30 a.m., flashing light of torch 

by Mohammad Ali towards the cot of 

Farzand and identifying Asgar, Guddu 

Bara and Khursheed standing nearby the 

cot of Farzand, on interruption of 

Mohammad Ali inflicting knife injury in 

the stomach of Farzand by Asgar and 

firearm injury by Guddu Bara, causing 

injury to Raees by firing, handle and 

barrel of country-made pistol, firearm 

injury to Smt. Bano by Guddu, thus, 

evidences of PW-1 Mohammad Ali, PW-

4 Dhoomi and PW-6 Arif are consistent, 

corroborated to each other, convincing 

and reliable. 
 

 29.  In Rajesh Govind Jagesha vs. 

State of Maharashtra (1999) 8 SCC 428, 

Hon'ble Supreme Court has held that 

motive in criminal case based upon ocular 

testimony of witnesses is not at all 

relevant, in Rajagopal vs. Muthupandi 

alias Thavakkalai and others (2017) 11 

SCC 120, Hon'ble Supreme Court has 

held that motive is not crucial if there is 

direct evidence and in Banna Reddy and 

others vs. State of Karnataka (2018) 5 

SCC 790, Hon'ble Supreme Court has 

held that motive becomes irrelevant in the 

presence of direct evidences. 
 

 30.  The instant case is based on 

direct evidence as discussed above, we 

have found the evidences of PW-1 

Mohammad Ali, PW-4 Dhoomi and PW-6 

Arif consistent, corroborated to each 

other, convincing and reliable, so, in view 

of the opinion of Hon'ble Supreme Court, 

in view of the above mentioned cases, 

motive is not relevant in the instant case. 

Apart from it, in the written report (Ex.ka-

1), it is mentioned that the accused 

appellants were bearing enmity on 

account of progress of the informant's 

family and they were bent upon for 

altercation. Informant used to avoid the 

altercation but they never relented before 

the accused appellants. This fact has been 

corroborated by the testimony of the 

informant PW-1 Mohammad Ali, PW-4 

Dhoomi and PW-6 Arif, so, also we do 

not find substance in the contention of 

learned counsel for the accused appellants 

that there was no motive for them to 

commit the offence. 
 

 31.  As per Ex.Ka-1 and witnesses 

PW-1 Mohammad Ali, PW-4 Dhoomi and 

PW-6 Arif incident was witnessed in the 

flash light of torch. The torch was also 

taken into possession. Recovery memo of 

the torch (Ex.ka-2) was prepared and 

proved by Investigating Officer-Dharam 

Pal Singh (P.W-8) as well as PW-1 

Mohammad Ali. All the witnesses of fact 
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i.e. PW-1 Mohammad Ali, PW-4 Dhoomi 

and PW-6 Arif have deposed that in the 

flash light of torch they have very well 

identified the accused, namely, Asgar 

Khan, Guddu Bara Khan and Khursheed. 
 

 32.  PW-8 Dharam Singh has proved 

spot map (Ex.Ka-17), in which place-A has 

been shown which is on the roof at the 

door where the dead body of the deceased 

Farzand Ali was found lying, at place-B in 

the courtyard, dead body of Smt. Bano 

Begum was found and at place-C in the 

courtyard sleeping of deceased Raees has 

been shown. P.W-8 Dharam Singh has 

stated that he had instructed S.I. 

Muneshwar Singh to conduct inquest 

memo of deceased Farzand Ali and Smt. 

Bano Begum. He has also stated that blood 

stained and plain earth related to deceased 

Farzand and Smt. Bano Begum and injured 

Raees were taken into possession by S.I. 

Muneshwar Singh and three separate 

memos were prepared by him. According 

to the Ex.Ka-3 blood stained and plain 

earth relating to deceased Farzand Ali in 

presence of witnesses were taken into 

possession from the roof of the house at 

the door and as per Ex-Ka-4 & 5, blood 

stained and plain earth related to injured 

Raees and deceased Smt. Bano Begum 

were taken from the courtyard which 

corroborate the prosecution version that at 

the time of incident deceased Farzand Ali 

was sleeping on the roof of the house at the 

door and deceased Raees and Smt. Bano 

begum were in the courtyard of the house. 
 

 33.  According to PW-7 Dr. V.N. 

Saxena, who has proved the injury report of 

Raees as Ex.Ka-15, one incised wound, 

three lacerated wounds, one firearm wound 

and one traumatic swelling were found on 

the person of Raees, at the time of 

examination, on 27.06.1994 at 07:30 a.m. 

According to him, the injuries were possible 

at 02:30 a.m. in the night of 26/27-06-1994 

by firearm, handle and barrel of the country-

made pistol. PW-5 Dr. Madan Mohan has 

conducted postmortem of deceased Farzand 

Ali and Smt. Bano Begum, prepared 

postmortem report Ex.Ka-6 & 7, 

respectively, and proved it, according to 

which, one firearm injury, two incised 

wounds and an abrasion injury were found 

on the person of Farzand. A firearm injury 

and a lacerated wound on the person of 

Smt. Bano Begum were found, in his 

opinion, firearm injury to Smt. Bano begum 

and firearm and knife injury to Farzand are 

possible. He has also opined that the injuries 

are possible at 02:30 a.m. in the night of 

26/27-06-1994. Injury report of Raees and 

postmortem reports of Farzand and Smt. 

Bano Begum corroborate prosecution 

version regarding manner of assault and 

time of incident. Thus, ocular version is also 

corroborated by the medical report. 
 

 34.  Considering the evidence led by 

the prosecution and above discussion, we 

do not find substance in the contention of 

learned counsel for the appellants that it 

was an incident of loot and due to enmity 

accused appellants have been implicated 

falsely in the case. 
 

 35.  Thus, upon a whole 

consideration of the facts of the case, 

attending circumstances and the evidence 

on record, we do not find that the learned 

trial Judge committed any illegality or 

infirmity in convicting and sentencing the 

appellants for the offence punishable 

under Sections 452 and 302/34 IPC and 

awarding sentence of imprisonment for 

life to them. 
 

 36.  This appeal lacks merit and is, 

accordingly, dismissed. 



178                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

 37.  The appellants are on bail. Chief 

Judicial Magistrate, Moradabad, is 

directed to take them into custody and 

send them to jail for serving out their 

remaining sentence.  
---------- 
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 1.  The instant appeal has been filed 

under Section 374 of Code of Criminal 

Procedure, 1973 (hereinafter referred to as 

"Code") against the judgment and order 
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dated 23.4.1991 passed by Special Judge, 

Moradabad in Session Trial No. 586 of 

1988 (State vs. Rajveer Singh and others), 

P.S. Naugawa Sadat, District Moradabad, 

U.P., whereby, appellants Rajveer Singh 

and Jagat Veer Singh have been convicted 

and sentenced to imprisonment for life, 

whereas, appellants Suresh, Viresh and 

Teeka Ram have been convicted and 

sentenced to undergo 7 years rigorous 

imprisonment for offence under Section 

307 read with Section 149 and all the 

appellants have further been convicted for 

offence under Section 148 IPC and 

sentenced to undergo rigorous 

imprisonment for a term of 2 years. All 

the sentences have been directed to run 

concurrently. 
 

 2.  The brief facts of the prosecution 

case are that appellants Rajveer Singh, 

Jagat Veer Singh, Suresh, Viresh and 

Teeka Ram; PW-1, Hari Raj Singh; PW-

4, Dinesh Kumar and PW-5, Dushyant are 

residents of Village Jamuna Khas, P.S. 

Naugawa Sadat, District Moradabad. 

Appellants, namely, Rajveer Singh and 

Jagat Veer Singh, are real brothers. 

Appellants Suresh and Viresh are also real 

brothers. PW-2, Shoorveer Singh is 

brother-in-law of PW-1, Hari Raj Singh. 
 

 3.  It is the prosecution case that while, 

on 29.1.1984, PW-1, Hari Raj Singh was 

irrigating his field by a diesel pump set of 

PW-4, Dinesh Kumar, at about 10:00 p.m., 

PW-2, Shoorveer Singh came there and told 

that appellants Rajveer, Jagat Veer, Suresh 

and Viresh armed with guns, whereas, 

appellant Teeka Ram armed with sword, 

were coming from the Haveli of appellant 

Suresh towards him ( Hari Raj Singh). PW-

1, Hari Raj Singh told him not to worry as 

appellants Viresh and Suresh were also with 

them. As a result, both of them sat under the 

bullock cart with lantern, emmitting light, 

hanging at its back. At about 11:00 p.m., all 

the appellants reached the place of 

occurrence, where PW-1, Hari Raj Singh, 

PW-2, Shoorveer Singh and PW-4, Dinesh 

were sitting. Seeing them, PW-1, Hari Raj 

Singh came out from under the bullock cart. 

Whereafter, appellant Jagat Veer fired at 

PW-2, Shoorveer Singh which hit his 

hands; PW-1, Hari Raj Singh caught 

appellant Jagat Veer Singh by his arms and 

bit his shoulder. Upon which, appellant 

Rajveer Singh exhorted appellant Teeka 

Ram to attack him with sword. As appellant 

Teeka Ram was about to attack Hari Raj 

Singh (PW-1), he released appellant Jagat 

Veer Singh and as soon as PW-1, Hari Raj 

released him, appellant Rajveer fired at PW-

1, Hari Raj Singh which hit his left hand, 

whereby, he fell down. After the firing, 

appellants came near PW-2, Shoorveer, to 

verify whether PW-2, Shoorveer was alive 

or not. Upon information from Suresh that 

he was about to die, upon sensing that on 

alarm raised by PW-1, Hari Raj Singh and 

PW-2, Shoorveer Singh, persons present at 

a crusher nearby were coming, the 

appellants ran away. In the night, PW-1, 

Hari Raj Singh sent PW-5, Dushyant along 

with one Subhash and Ravindra to P.S. 

Naugawa Sadat to lodge First Information 

Report (hereinafter referred to as "F.I.R."), 

but the same was not lodged as Station 

Officer of P.S. Naugawa Shadat advised 

them to arrange for treatment of injured first 

instead of bothering to lodge an F.I.R. Next 

day, in the morning, PW-1, Hari Raj and 

PW-2, Shoorveer Singh were taken to 

Combined Health Centre (CHC), Amroha 

by tractor of PW-5, Dushyant. 
 

 4.  PW-3, Dr. A.K. Mehrotra, 

Medical Officer, Combined Health 

Centre, Amroha, examined the injuries of 

PW-1, Hari Raj Singh and PW-2, 
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Shoorveer Singh on 30.1.1984. The 

injuries noticed were as follows: 
 

  (a) Injuries on PW-1, Hari Raj 

Singh.  
 

  (i) fire arm wound of entry, size 

3.2 cm x 3.2 cm through and through on 

inner side of left upper arm, 4 cm above 

from the left elbow joint, margins everted, 

bleeding present after cleaning of wound. 
 

  (ii) fire arm exit wound, size 

15.0 cm x 13.0 cm through and through 

on the injury no. 1; interior portion of left 

upper arm, left elbow joint and upper 

portion of left forearm, margins everted, 

bleeding present after cleaning the 

wound. 
 

  (iii) lacerated wound size 3 cm x 

3 cm x muscle deep on the inner portion of 

left upper arm 2 cm below the injury no. 1, 

bleeding present, after cleaning of wound. 
 

  (b) Injuries on PW-2, Shoorveer 

Singh.  
 

  (i) fire arm wound of entry, size 

3 cm x 3 cm through and through on the 

back of right elbow joint, inner side and 

margin everted, bleeding was present 

after cleaning. Blackening is present. 
 

  (ii) fire arm wound exit size 4.5 cm 

x 4.0 cm through and through to the injury 

no. 1 right in the arm, inner side. Margin 

everted 8 cm below the right elbow joint. 

Bleeding after cleaning the wound was 

present. Injuries was surrounded by swelling 

size 20.0 cm x 15.0 cm on the right upper 

arm and right forearm. 
 

 5.  After medical examination, on the 

dictation of PW-1,Hari Raj Singh,written 

report Ex ka1 was prepared by Satyaveer 

Singh. After putting his thumb impression 

on it, PW-1, Hari Raj Singh , sent 

Satyaveer Singh to P.S. Naugawa Sadat to 

lodge the same. Whereafter, FIR 

(Ex.ka.4) was lodged at 12:30 on 

30.1.1984. 
 

 6.  Investigation was taken over by 

Hukum Singh Yadav, Inspector, P.S. 

Naugawa, (hereinafter referred to as 

''I.O.') who inspected the place of 

occurrence and took sample of blood 

stained and plain earth, blood stained bed 

sheet, empty cartridges from the place of 

occurrence and prepared recovery memo 

(Ex.Ka.14 and Ex.Ka.16); he also 

inspected the lantern, took it into his 

custody and prepared its recovery memo 

(Ex.Ka.17). During investigation, two 

persons, namely, Ram Singh and Om Pal 

Singh, were arrested and, it appears, from 

their possession, country made pistols 

were recovered which were sent for 

forensic science laboratory, Lucknow, 

along with empty cartridges found at the 

place of occurrence. On the application of 

Hari Raj Singh (PW-1), as he was not 

satisfied with investigation, investigation 

was transferred to CBCID, Lucknow and 

entrusted to PW-8, Sri Krishna 

Srivastava, Inspector in CBCID, Lucknow 

who inspected the place of occurrence, 

prepared site plan (Ex.Ka.9) and recorded 

the statement of witnesses. Meanwhile, 

PW-8, Sri Krishna Srivastava was 

transferred and investigation was handed 

over to another investigating officer. 

Thereafter, charge-sheet Ex.Ka.10 and 

Ex.Ka.11 u/s 147,148, 149 and 307 IPC, 

was filed against the appellants upon 

which cognizance was taken by the 

concerned Magistrate and since the 

offences were exclusively triable by a 

Court of Session, after providing copies 
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of necessary documents, as required u/s 

207 of the Code, to the appellants, 

committed the case for trial to Court of 

Session, Moradabad. 
 

 7.  Charges u/s 307 and 148 IPC 

were framed against appellants Jagatveer 

Singh and Rajveer Singh whereas u/s 148 

and 307 read with 149 IPC were framed 

against appellants Suresh, Viresh and 

Teeka Ram, which were read over to the 

appellants. The appellants denied the 

charges and claimed for trial. 
 

 8.  The prosecution examined eight 

witnesses, out of whom PW-1, Hari Raj 

Singh, PW-2, Shoorveer Singh and PW-4, 

Dinesh Kumar are witnesses of fact and 

rest are formal witnesses. PW-3, Dr. A.K. 

Mehrotra had examined the injuries of 

PW-1 Hari Raj Singh and PW-2, 

Shoorveer Singh; PW-5, Dushyant is a 

formal witness, who was sent after the 

occurrence to inform the police and on 

whose tractor the injured were sent next 

day to the hospital. 
 

 9.  PW-6, Const. Ibrahim Khan is a 

witness who has registered the chick 

F.I.R. and made entry of the occurrence in 

General Diary. PW-7, Hareram Singh is 

recordkeeper Safadarjang Hospital, New 

Delhi and PW-8, Sri Krishna Srivastava is 

investigating officer of the case. 
 

 10.  After closure of prosecution 

evidence, appellants were examined under 

Section 313 of the Code. They denied the 

prosecution version and stated that they 

are innocent and have falsely been 

implicated. They had further stated that 

during investigation, Ram Singh and Om 

Pal Singh were arrested by the 

Investigating Officer who had confessed 

their guilt. 

 11.  Appellants were afforded 

opportunity to lead evidence in their 

defence. DW-1 Basdev Prasad Sharma, 

Head Const. Sadar Malkhana, Moradabad 

was produced by the appellants in their 

defence. 
 

 12.  After hearing counsel for the 

parties, Trial Court found accused-

appellants guilty of the charge under 

Sections 307 read with Section 149 and 

Section 148 I.P.C. and, accordingly, 

convicted and sentenced them as above. 

Aggrieved by the impugned judgment and 

order, appellants have preferred this 

appeal. 
 

 13.  At the very outset, it is pertinent 

to note that during the pendency of this 

appeal, appellants nos. 1, 2, 3 and 5 

namely Rajveer Singh, Jagat Veer Singh, 

Suresh and Teeka Ram had died and 

appeal in regard to them had been abated 

vide order dated 1.7.2019. Therfore, the 

appeal of only Viresh survives. 
 

 14.  We have heard Sri Pawan Singh 

Pundir, learned counsel for the appellant 

(Viresh) and learned A.G.A. for the State. 
 

 15.  Learned counsel for the 

appellant Viresh has submitted that he is 

innocent and has been falsely implicated. 

He was not a member of any unlawful 

assembly; from the evidence on record, it 

has not been proved as to whether he had 

a common object or had knowledge 

regarding any such object; no evidence 

has been produced by the prosecution in 

this regard. Learned counsel has further 

submitted that F.I.R. was lodged after a 

delay of more than 13 hours of the 

occurrence without any satisfactory and 

plausible explanation. Medical evidence 

is also not corroborated with ocular 
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evidence. All the prosecution witnesses 

are interested witness. Conduct of injured 

witnesses is neither natural nor 

trustworthy. Appellant has no motive 

either to commit any offence or to be a 

member of any unlawful assembly. The 

impugned judgment and order passed by 

the Trial Court is against the settled 

principle of law and liable to be set aside. 

Appellant is entitled for acquittal. He has 

placed reliance on Nagesar Vs. State of 

Chhatisgarh (2014) CrLJ 2948. 
 

 16.  Per-contra, learned A.G.A. , 

vehemently opposing the submission 

advanced by the learned counsel for the 

appellant, has submitted that alleged 

offence has been caused in the 

prosecution of a common object of 

member of unlawful assembly. Presence 

of appellant Viresh at the place of 

occurrence with deadly weapon has been 

proved by the prosecution beyond 

reasonable doubt. Learned A.G.A. further 

submitted that though the remaining 

appellants, who played active role in 

causing grievous injuries as also attempt 

to take the life of injured witnesses, have 

died, but appellant (Viresh) cannot be 

given any benefit on that score as he was 

part of the unlawful assembly. He has 

further submitted that the statement of 

injured witnesses supported with medical 

evidence cannot be disbelieved only on 

the ground of delay in F.I.R. because 

delay has been explained and is not fatal 

to the prosecution case. 
 

 17.  We have considered rival 

submission of the learned counsel for the 

parties and have gone through the entire 

record. 
 

 18.  PW-1, Hari Raj Singh has stated 

that accused-appellants, Rajveer Singh, 

Jagat Veer Singh, Suresh, Viresh and 

Teeka Ram are residents of his village 

and he knew them very well; appellants 

Raj Veer Singh and Jagat Veer Singh are 

real brothers; Suresh and Viresh are also 

real brothers who were his real nephews. 

He stated that at the time of occurrence, 

he had hired an engine of Dinesh (PW-4) 

to irrigate his field and when he was 

irrigating his field, Dinesh (PW-4) and his 

servant Khem Singh was present at his 

field. He stated that on the fateful day, 

irrigation started at 2:00 p.m. At about 

8:00 p.m., his brother-in-law Shoorveer 

Singh (PW-2) and Balbeer Singh, (father 

of PW-4) brought their dinner at the tube 

well. After dinner, Balbeer Singh and 

Shoorveer Singh (PW-2) returned back. 

He stated that at about 10:00 p.m., 

Shoorveer Singh (PW-2) came and told 

him that appellants Rajveer Singh, 

Jagatveer Singh, Suresh, Viresh armed 

with gun and Teekaram armed with sword 

had emerged from the house of appellant 

Suresh and were coming towards him. On 

hearing that he told Shoorveer Singh 

(PW-2) that as his nephews were there 

with appellant Rajveer Singh, he does not 

apprehend any danger and therefore he sat 

under the bullock cart with Shoorveer 

Singh (PW-2) and Dinesh (PW-4). At that 

point in time a lantern was hanging from 

the rear side of bullock cart and was 

emmitting light. At about 11:00 p.m., all 

the five appellants appeared there. Seeing 

them, he (PW-1) came out from under the 

bullock cart. Whereafter, appellant Jagat 

Veer Singh fired from his gun at PW-2, 

Shoorveer Singh thereby causing injury to 

him (PW-2). PW-1 stated that he caught 

hold appellant Jagatveer Singh and bit his 

shoulder. Consequently, appellant Jagat 

Veer Singh cried. Seeing that appellant 

Rajveer Singh asked appellant Teeka Ram 

to attack PW-1 with sword. As appellant 
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Teeka Ram raised his sword towards him, 

he (PW-1) released appellant Jagat Veer 

Singh and let him move away. Thereafter, 

appellant Rajveer Singh fired at him (PW-

1) from his gun which hit PW-1 on his 

left arm. As a result, he fell down. 

Thereafter, appellants went to PW-2, 

Shoorveer Singh. Appellant Jagat Veer 

Singh asked appellant Suresh to verify 

whether Shoorveer Singh was alive. 

Whereupon , he replied that although PW-

2 was still breathing but was almost dead. 

Whereafter, appellants ran away from the 

place of occurrence towards west. 
 

  He further stated that, hearing 

the sound of fire, persons present at the 

crusher in village Dakhawada raised 

alarm but nobody came there. As a result, 

he called Dinesh (PW-4) to take him out 

of the water. Some how, he got up and 

sent Dinesh to the crusher with instruction 

to call persons present there to carry him 

from there. He narrated in detail as to how 

he and PW-2, Shoorveer Singh reached 

their house and from there he sent 

Ravindra @ Munne, Subhash and PW-5, 

Dushyant to lodge F.I.R. but at the police 

station, Station Officer Hari Raj Singh 

Tyagi told them that they should take 

injured for treatment and refused to lodge 

F.I.R. He further stated that they (PW-5, 

Dushyant and others) returned and told 

him about refusal to register the F.I.R. 

Thereafter, he and Shoorveer (PW-2) 

went to Amroha Hospital by tractor of 

Dushyant (PW-5) where they were 

medically examined. He dictated the 

F.I.R. (Ex.Ka.1) to Satyaveer Singh, who 

read it over to him and after putting his 

thumb impression on it; he sent 

Satyaveer, with medical report, to police 

station to lodge the F.I.R.. According to 

him, they were referred to District 

Hospital, Moradabad for treatment and 

thereafter to Safadarjung Hospital, New 

Delhi. During treatment, his left hand and 

right hand of PW-2, Shoorveer Singh 

were amputated. It was further stated by 

PW-1 that there is a pond in the village 

for Sigharha of which there was dispute 

between appellant Rajveer Singh and one 

Vikram Singh. In respect of which, PW-1 

stood as surety for Vikram Singh and that 

once appellant Rajveer Singh had 

prevented him from irrigating from the 

canal. Stating that Hari Raj Singh Tyagi 

(I.O.) was favouring the appellants as he 

was married in the family where sister of 

appellant Rajveer Singh was married, he 

had given an application for transfer of 

investigation, whereupon, investigation 

was transferred to CID, he has stated that 

at the time of incident, lantern (Material 

Ex.Ka.1) emitting light at the place of 

occurrence was taken by the I.O. and 

returned to him.  
 

 19.  In cross-examination, he stated 

that he had moved from his house for 

Amroha at 8:00 a.m. and had reached 

there at 11:00 a.m., whereafter he was 

medically examined there. He specifically 

stated in cross-examination that after 

medical examination, he got the report 

written and sent to Police Station . He 

also stated that in the night of occurrence, 

he had sent Ravindra @ Munne, Subhash 

and Dushyant (PW-5) to police station 

with direction to inform the police that he 

and Shoorveer had received fire arm 

injuries. He stated that he could not assign 

any reason as to why he did not send any 

written report to police station then. 
 

 20.  PW-2, Shoorveer Singh, stating 

that he knows all the appellants Rajveer 

Singh, Jagat Veer Singh, Suresh, Viresh 

and Teeka Ram; and that PW-1, Hari Raj 

Singh is his brother-in-law and appellants 
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Suresh and Viresh are cousin of PW-1, 

Hari Raj Singh, narrated the same story, 

as stated by PW-1, Hari Raj Singh. In 

cross-examination, he has stated that after 

the occurrence, Ravindra, Dushyant (PW-

5) and Subhash were sent by motorcycle 

to P.S. Naugawa Sadat. He stated that 

report which was prepared at Amroha was 

prepared in his presence and he was 

aware that no report had been lodged at 

P.S. Naugawa Sadat in the night. He has 

specifically stated that he had said to his 

brother-in-law (PW-1), Hari Raj Singh to 

mention the fact in report that three 

persons were sent to Naugawa Sadat for 

lodging the report, but it was not lodged. 
 

 21.  PW-3, Dr. A.K. Mehrotra is a 

medical officer who has inspected the 

injuries of PW-1, Hari Raj Singh and PW-

2, Shoorveer Singh and prepared injury 

report (Ex.Ka.2 and Ex.Ka.3) (details of 

injuries of these witnesses have already 

been mentioned in preceding paras of this 

judgment). He has stated that the injuries 

of both the witnesses may be caused on 

29.1.1984 at about 11:00 p.m. According 

to him, injury no. 1 and 2 of P.W.1, Hari 

Raj Singh and all the injuries of PW-2, 

Shoorveer Singh were caused by fire arm, 

whereas, injury no. 3 of PW-1 could have 

been caused by a blunt object. 
 

 22.  PW-4, Dinesh Kumar has stated 

that he was present with PW-1, Hari Raj 

Singh and PW-2, Shoorveer Singh at the 

time of occurrence. Stating that at the 

time of occurrence he was sitting under 

the bullock cart and saw the whole 

occurrence from that place he narrated the 

whole incident as narrated by PW-1, Hari 

Raj Singh. He further stated that during 

investigation, police of P.S. Naugawa 

Sadat had forcibly taken his signature on 

plain paper and thereafter appellants 

kidnapped him and took his photographs 

forcibly and got his affidavit in their 

favour. According to him, a report had 

been lodged by his brother in this regard. 

In cross-examination he stated that he 

could not tell as to after how many days 

his affidavit was prepared and 

photographs taken. During cross-

examination, he admitted his photo and 

signature on affidavit (Ex.Kha.1) and 

(Ex.Kha.2) but stated that the paper 

pertaining to affidavit was a plain paper 

on which he had put his signatures. 
 

 23.  PW-5, Dushyant has stated that, 

in 1982, Mohd. Ali, Baburam Jatav and 2-

3 other persons of his village had 

contested election of Village Pradhan. He 

supported Baburam, whereas, appellants 

supported Mohd. Ali. Mohd. Ali won the 

election. In 1983, Village Pradhan Mohd. 

Ali had auctioned a village pond in favour 

of the appellants against which he had 

filed a suit before court. According to 

him, due to above mentioned incident, 

appellants were inimical towards him and 

a proceeding under Section 107/117 of the 

Code was initiated against him, wherein, 

Hari Raj Singh had submitted a surety 

bond for him; due to which, appellants 

Rajveer and others were also inimical to 

PW-1, Hari Raj Singh and had obstructed 

him from irrigating his field from that 

canal. On how he got information of 

occurrance, he stated that the said 

occurrence was narrated to him by PW-1, 

Hari Raj Singh and on his request, he, 

Ravindra and Subhash had gone to P.S. 

Naugawa Sadat at 3:30 a.m. where Station 

Officer Hari Raj Singh Tyagi and Head 

Constable (Diwan) had advised him to 

carry the injured to Hospital for treatment 

and report could be lodged at any time. 

According to him, he returned thereafter 

to his village and told PW-1, Hari Raj 
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Singh that report could not be lodged. He 

has stated that Satyaveer had written the 

report at Hospital on the dictation of PW-

1, Hari Raj Singh who put his thumb 

impression on it. In cross-examination, he 

admitted that he had not requested police 

to lodge F.I.R. According to him, at 

Naugawa Sadat, there was a post office 

and also facility of telephone but he had 

made no attempt to inform any police 

officer telephonically or through 

radiogram. 
 

 24.  PW-6, Const. 587 Ibrahim Khan 

has stated that on 30.1.1984, he was 

posted at P.S. Naugawa Sadat as Head 

Moharrir and had lodged the Chick F.I.R. 

(Ex.Ka.4) on the basis of written report 

and entered the same in General Diary 

(Ex.Ka.5). 
 

 25.  PW-7, Hareram Singh, Medical 

Record Technician at Safdarganj 

Hospital, New Delhi, has proved the bed 

head ticket and other medical treatment 

documents (Ex.Ka.6 and Ex.Ka.7) of PW-

2, Shoorveer Singh and PW-1, Hari Ram 

Singh. 
 

 26.  PW-8, Sri Krishna Srivastava, 

Inspector in C.I.D., Lucknow has stated 

that on 4.6.1985, he was posted as 

Inspector CID, Lucknow and has 

investigated this case; that he recorded the 

statement of witnesses; and inspected the 

place of occurrence and prepared 

(Ex.Ka.9) site plan. According to him, 

investigation was transferred to another 

Inspector of CBCID and thereafter to 

D.S.P, B.C. Saxena who had filed charge-

sheet (Ex.Ka.10 and Ex.Ka.11) against 

the appellants. 
 

 27.  DW-1, Basdev Prasad Sharma, 

Head Const. 55 (Sadar Malkhana Muarir), 

Moradabad has been produced by 

appellants to prove that during 

investigation, a country-made pistol of 12 

bore and 2 cartridges in Case Crime No. 

49/1984 under Section 25 Arms Act, 

(State vs. Ram Singh), recovered by 

Investigating Officer, was filed in Sadar 

Malkhana. According to him, said 

country-made pistol was sent for 

examination to Forensic Science 

Laboratory, Lucknow along with empty 

cartridges; and blood stained bed sheet 

pertaining to Case Crime No. 12/1984 

under Section 147/148/307/394 I.P.C. 

(State vs. Jagveer Singh and others) was 

filed. 
 

 28.  F.I.R. when lodged promptly or 

with justified delay, may lend credence to 

the prosecution case. Neither the Indian 

Evidence Act, 1872 nor the Code 

prescribes any time limit for lodging the 

F.I.R. But if it has been lodged after 

considerable delay without any justifiable 

cause, it may damage the prosecution 

case. In Thulia Kali vs. State of Tamil 

Nadu AIR 1973 SC 501, where delay in 

lodging F.I.R., was of 20 hours without 

any proper justification, Court, setting 

aside conviction of appellant, held:- 
 

  "12. .........First information 

report in a criminal case is an extremely 

vital and valuable piece of evidence for 

the purpose of corroborating the oral 

evidence adduced at the trial. The 

importance of the report can hardly be 

overestimated from the standpoint of the 

accused. The object of insisting upon 

prompt lodging of the report to the police 

in respect of commission of an offence is 

to obtain early information regarding the 

circumstances in which the crime was 

committed, the names of the actual 

culprits and the part played by them as 



186                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

well as the names of eye witnesses present 

at the scene of occurrence. Delay in 

lodging the first information report quite 

often results in embellishment which is a 

creature of afterthought. On account of 

delay, the report not only gets bereft of 

the advantage of spontaneity, danger 

creeps in of the introduction of coloured 

version, exaggerated account or 

concocted story as a result of deliberation 

and consultation. It is therefore, essential 

that the delay in the lodging of the first 

information report should be 

satisfactorily explained........."  
 

 29.  Coming to the facts of this case, 

F.I.R. (Ex.Ka.1) has been lodged by one 

Satyaveer Singh, sent by PW-1, Hari Raj 

Singh. Satyaveer Singh has not been 

examined by prosecution. Prosecution has 

also not placed any justification as to why 

injured witnesses PW-1, Hari Raj Singh 

or PW-2, Shoorveer Singh has not gone to 

police station even on next day when they 

had visited the hospital situated at 

Amroha. According to PW-1, Hari Raj 

Singh, the incident occurred on 29.1.1984 

at 11:00 p.m. and, after occurrence, he 

had sent Subhash, Munnesh and Dushyant 

(PW-5) to lodge F.I.R. but the police did 

not lodge the F.I.R. and suggested to 

Dushyant for treatment of the injured. 

Thereafter, Dushyant returned and told 

him (PW-1) about non registration of the 

F.I.R. According to him, he along with 

PW-2, Shoorveer Singh went on 

30.1.1984 by tractor of Dushyant (PW-5) 

to Amroha Hospital where they were 

medically examined and, thereafter, F.I.R. 

was prepared on his dictation at hospital 

and was sent through one Satyaveer Singh 

to police station. In examination-in-chief, 

neither PW-1, Hari Raj Singh nor PW-2, 

Shoorveer Singh have stated as to when 

they proceeded from their village for 

Hospital and when they reached the 

Hospital as also when their medical was 

conducted and when they sent Satyaveer 

Singh to police station to lodge the F.I.R. 

The Medico Legal Certificates (MLC) 

Ex.Ka.2 and Ex.Ka.3 of Hari Raj Singh 

(PW-1) and Shoorveer Singh (PW-2) 

reveals that they were medically 

examined on 30.1.1984 at 11:15 a.m. and 

11:30 a.m. From perusal of Chick F.I.R. 

(Ex.Ka.4) and G.D. Report (Ex.Ka.5), it 

transpires that F.I.R. was lodged on 

30.1.1984 at 12:30 O' clock. Thus, F.I.R. 

was lodged with a delay of 13:30 hours, 

whereas, the distance between the place 

of occurrence and police station has been 

shown as only nine kilometres in Ex.Ka-

4, Chick FIR. According to prosecution 

case, grievous fire arm injuries were 

caused on the left arm of PW-1, Hari Raj 

Singh and right arm of PW-2, Shoorveer 

Singh. Neither PW-1, Hari Raj Singh nor 

PW-2, Shoorveer Singh have stated in 

their statement as to why they did not go 

to the hospital for medical treatment of 

their injuries till about noon next day. In 

same way, PW-1, Hari Raj Singh has also 

not stated as to why he had not 

approached the police station next day 

morning of 30.1.1984. In cross-

examination, he has stated that he had 

proceeded from his house by tractor to 

Amroha at 8:00 a.m. on 30.1.1984 and 

reached at Amroha at 11:00 a.m. He 

further stated that after medical 

examination, he got the written report sent 

to police station. It means that he had not 

visited the P.S. Naugawa Sadat for 

lodging the F.I.R. It is normal human 

behaviour to either approach the police 

station to lodge the F.I.R. or to go to the 

hospital for medical treatment, 

particularly, when injury is grievous. In 

addition to above, PW-1, Hari Raj Singh 

has also stated in cross examination that 
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he had not sent any written information in 

the night with PW-5, Dusyant, Subhas 

and Munne rather had told them only to 

inform the police that fire arm injuries 

had been caused to them (PW-1, Hari Raj 

Singh and PW-2, Shoorbir Singh). Thus, 

non sending of written information and 

sending person with oral direction to 

inform the police regarding receipt of fire 

arm injuries without disclosing further 

details of the incident and lodging FIR 

next day after a delay of more than 13 

hours, and approaching for medical 

treatment after 13 hours, creates a serious 

doubt about the prosecution case. 
 

 30.  F.I.R. (Ex.Ka.1) states that at the 

time of occurrence, PW-1, Hari Raj Singh 

was irrigating his field where PW-2, 

Shoorveer Singh was also present along 

with Dinesh (PW-4) and all of them were 

sitting nearby a diesel engine pump set. 

At about 11:00 p.m., appellants Jagat 

Veer Singh and Rajveer Singh S/o 

Ghanshyam Singh, Suresh and Viresh S/o 

Om Prakash armed with their gun and 

appellant Teeka Ram S/o Babu Ram 

armed with sword appeared there, Jagat 

Veer Singh fired at PW-2, Shoorveer. 

Hari Raj Singh caught Jagat Veer Singh 

by his arms. Thereafter, appellant Rajveer 

Singh fired at Hari Raj Singh (PW-1). In 

the F.I.R., no active role of appellants 

Teeka Ram, Suresh and Viresh is 

mentioned. It has also not been mentioned 

that after the occurrence, on the direction 

of appellant, Jagat Veer Singh, appellant 

Suresh verified whether Shoorveer Singh 

(PW-2) is alive but in their statements 

they have added that Suresh verified 

whether Shoorveer Singh was alive. It 

appears that in order to justify the injury 

caused to Hari Raj Singh (PW-1) on his 

left arm, story of raising sword by 

appellant Teeka Ram, releasing of 

appellant Jagat Veer Singh by PW-1, Hari 

Raj Singh, moving of Jagatveer Singh 

away from Hari Raj Singh and then firing 

of shot by appellant Rajveer Singh on the 

hand of Hari Raj Singh (PW-1) was 

developed. Because as per F.I.R., 

appellant Rajveer Singh fired at Hari Raj 

Singh (PW-1) when he had caught hold 

appellant Jagat Veer Singh, which 

appeared improbable as appellant Jagat 

Veer Singh could also have sustained gun 

shot injury. Hence, the improvement in 

prosecution story appears to have been 

made to make the story appear more 

probable but this deliberate effort on the 

part of the prosecution casts a serious 

doubt on the prosecution story. 
 

 31.  All the appellants have been 

convicted under Section 307 read with 

Section 149 and 148 I.P.C. Section 148 

I.P.C. deals with the offence of rioting by 

any person armed with deadly weapons, 

whereas, Section 149 I.P.C. declares 

every member of unlawful assembly 

guilty of an offence committed by any 

member of an unlawful assembly in 

prosecution of common object. Section 

141 and Section 146 of I.P.C. defines the 

unlawful assembly and offence of rioting 

respectively. Sections 141, 146, 148 and 

149 are as under:- 
 

  Section 141. Unlawful 

assembly.--An assembly of five or more 

persons is designated an "unlawful 

assembly", if the common object of the 

persons composing that assembly is--  
 

  (First) -- To overawe by 

criminal force, or show of criminal force, 

the Central or any State Government or 

Parliament or the Legislature of any State, 

or any public servant in the exercise of the 

lawful power of such public servant; or  
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  (Second) -- To resist the 

execution of any law, or of any legal 

process; or  
 

  (Third) -- To commit any 

mischief or criminal trespass, or other 

offence; or 
 

  (Fourth) -- By means of criminal 

force, or show of criminal force, to any 

person, to take or obtain possession of any 

property, or to deprive any person of the 

enjoyment of a right of way, or of the use of 

water or other incorporeal right of which he is 

in possession or enjoyment, or to enforce any 

right or supposed right; or  
 

  (Fifth) -- By means of criminal 

force, or show of criminal force, to 

compel any person to do what he is not 

legally bound to do, or to omit to do what 

he is legally entitled to do. Explanation.--

An assembly which was not unlawful 

when it assembled, may subsequently 

become an unlawful assembly.  
 

  Section 146. Rioting.--Whenever 

force or violence is used by an unlawful 

assembly, or by any member thereof, in 

prosecution of the common object of such 

assembly, every member of such assembly is 

guilty of the offence of rioting.  
 

  Section 148. Rioting, armed 

with deadly weapons. - Whoever is guilty 

of rioting, being armed with a deadly 

weapon or with anything which, used as a 

weapon of offence, is likely to cause 

death, shall be punished with 

imprisonment of either description for a 

term which may extend to three years, or 

with fine, or with both.  
 

  Section149. Every member of 

unlawful assembly guilty of offence 

committed in prosecution of common 

object.--If an offence is committed by any 

member of an unlawful assembly in 

prosecution of the common object of that 

assembly, or such as the members of that 

assembly knew to be likely to be 

committed in prosecution of that object, 

every person who, at the time of the 

committing of that offence, is a member 

of the same assembly, is guilty of that 

offence.  
 

 32.  To attract the applicability of 

Section 149 IPC there must be an unlawful 

assembly, accused must be a member of that 

assembly having knowledge of the common 

object of that assembly and that the offence 

has been committed by any member of that 

unlawful assembly in prosecution of the 

common object. Mere presence of any 

person at the place of occurrence like a mute 

spectator or as witness would not create any 

liability upon him with aid of section 149 

IPC unless it is proved or could be logically 

inferred from the facts of the case that he was 

part of that unlawful assembly and had 

knowledge that such an act would be 

committed or is likely to be committed in 

prosecution of the common object of the 

unlawful assembly. 
 

 33.  At this very juncture, the law 

propounded by Hon'ble Supreme Court in 

land mark judgment of Baladin and 

others vs. State of Uttar Pradesh AIR 

1956 SC 181 may be noticed wherein 

Hon'ble Apex Court, while dismissing the 

appeal of the appellant who had played 

active role in the occurrence and allowing 

the appeal of appellant who had not 

played any active role, held as under:- 
 

  "28. ........It remains to consider 

the cases of Thakur Das, Ishwari Prasad, 

Mulloo and Jagdish. These four 
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appellants had not been assigned any 

particular part in the occurrence nor any 

overt act has been attributed to them. Of 

these, Thakur Das is a resident of another 

village in another police station, though 

he has cultivation in village Goran. They 

might possibly have been spectators who 

got mixed up in the crowd. They will, 

therefore, be given the benefit of the doubt 

and acquitted.........."  
 

 34.  In Rajendra Shantaram 

Todankar v. State of Maharashtra and 

Others 2003 SCC (Cri) 506 Hon'ble 

Supreme Court while discussing the true 

scope and meaning of Section 149 

observed that mere possibility of the 

commission of the offence would not 

necessarily enable the Court to draw an 

inference that the likelihood of 

commission of such offence was within 

the knowledge of every member of the 

unlawful assembly. The relevant protion 

of the judgment is extracted below:- 
 

  "14. Section 149 of the Indian 

Penal Code provides that if an offence is 

committed by any member of an unlawful 

assembly in prosecution of the common 

object of that assembly, or such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

that object, every person who at the time 

of the committing of that offence, is a 

member of the same assembly is guilty of 

that offence. The two clauses of Section 

149 vary in degree of certainty. The first 

clause contemplates the commission of an 

offence by any member of an unlawful 

assembly which can be held to have been 

committed in prosecution of the common 

object of the assembly. The second clause 

embraces within its fold the commission 

of an act which may not necessarily be the 

common object of the assembly, 

nevertheless, the members of the assembly 

had knowledge of likelihood of the 

commission of that offence in prosecution 

of the common object. The common object 

may be commission of one offence while 

there may be likelihood of the commission 

of yet another offence, the knowledge 

whereof is capable of being safely 

attributable to the members of the 

unlawful assembly. In either case, every 

member of the assembly would be 

vicariously liable for the offence actually 

committed by any other member of the 

assembly. A mere possibility of the 

commission of the offence would not 

necessarily enable the court to draw an 

inference that the likelihood of 

commission of such offence was within 

the knowledge of every member of the 

unlawful assembly. It is difficult indeed, 

though not impossible, to collect direct 

evidence of such knowledge. An inference 

may be drawn from circumstances such as 

the background of the incident, the 

motive, the nature of the assembly, the 

nature of the arms carried by the 

members of the assembly, their common 

object and the behaviour of the members 

soon before, at or after the actual 

commission of the crime. Unless the 

applicability of Section 149 either clause 

is attracted and the court is convinced, 

on facts and in law, both, of liability 

capable of being fastened vicariously by 

reference to either clause of Section 149 

IPC, merely because a criminal act was 

committed by a member of the assembly 

every other member thereof would not 

necessarily become liable for such 

criminal act. The inference as to 

likelihood of the commission of the given 

criminal act must be capable of being 

held to be within the knowledge of 

another member of the assembly who is 

sought to be held vicariously liable for 
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the said criminal act...." (Emphasis 

supplied)  
 

 35.  Hon'ble Supreme Court in Dani 

Singh vs. State of Bihar (2004) 13 SCC 

203 while discussing the meaning of word 

common object in paras 11, 12 and 13 has 

held as under:- 
 

  "11.............The word 'object' 

means the purpose or design and, in order 

to make it 'common', it must be shared by 

all. In other words, the object should be 

common to the persons, who compose the 

assembly, that is to say, they should all be 

aware of it and concur in it. A common 

object may be formed by express 

agreement after mutual consultation, but 

that is by no means necessary. It may be 

formed at any stage by all or a few 

members of the assembly and the other 

members may just join and adopt it. Once 

formed, it need not continue to be the 

same. It may be modified or altered or 

abandoned at any stage. The expression 

'in prosecution of common object' as 

appearing in Section 149 have to be 

strictly construed as equivalent to 'in 

order to attain the common object'. It 

must be immediately connected with the 

common object by virtue of the nature of 

the object. There must be community of 

object and the object may exist only up to 

a particular stage, and not thereafter. 

Members of an unlawful assembly may 

have community of object up to certain 

point beyond which they may differ in 

their objects and the knowledge, 

possessed by each member of what is 

likely to be committed in prosecution of 

their common object may vary not only 

according to the information at his 

command, but also according to the 

extent to which he shares the community 

of object, and as a consequence of this the 

effect of Section 149, IPC may be different 

on different members of the same 

assembly.  
 

 12. 'Common object' is different from a 

'common intention' as it does not require a 

prior concert and a common meeting of 

minds before the attack. It is enough if each 

has the same object in view and their 

number is five or more and that they act as 

an assembly to achieve that object. The 

'common object' of an assembly is to be 

ascertained from the acts and language of 

the members composing it, and from a 

consideration of all the surrounding 

circumstances. It may be gathered from the 

course of conduct adopted by the members 

of the assembly. What the common object of 

the unlawful assembly is at a particular 

stage of the incident is essentially a question 

of fact to be determined, keeping in view the 

nature of the assembly, the arms carried by 

the members, and the behaviour of the 

members at or near the scene of the 

incident. It is not necessary under law that 

in all cases of unlawful assembly, with an 

unlawful common object, the same must be 

translated into action or be successful. 

Under the Explanation to Section 141, an 

assembly which was not unlawful when it 

was assembled, may subsequently become 

unlawful. It is not necessary that the 

intention or the purpose, which is necessary 

to render an assembly an unlawful one 

comes into existence at the outset. The time 

of forming an unlawful intent is not 

material. An assembly which, at its 

commencement or even for some time 

thereafter, is lawful, may subsequently 

become unlawful. In other words it can 

develop during the course of incident at the 

spot eo instanti. 
 

 13. Section 149, IPC consists of two 

parts. The first part of the section means 
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that the offence to be committed in 

prosecution of the common object must be 

one which is committed with a view to 

accomplish the common object. In order 

that the offence may fall within the first 

part, the offence must be connected 

immediately with the common object of the 

unlawful assembly of which the accused 

was member. Even if the offence committed 

is not in direct prosecution of the common 

object of the assembly, it may yet fall under 

Section 141, if it can be held that the offence 

was such as the members knew was likely to 

be committed and this is what is required in 

the second part of the section. The purpose 

for which the members of the assembly set 

out or desired to achieve is the object. If the 

object desired by all the members is the 

same, the knowledge that is the object 

which is being pursued is shared by all the 

members and they are in general agreement 

as to how it is to be achieved and that is 

now the common object of the assembly. An 

object is entertained in the human mind, 

and it being merely a mental attitude, no 

direct evidence can be available and, like 

intention, has generally to be gathered from 

the act which the person commits and the 

result therefrom. Though no hard and fast 

rule can be laid down under the 

circumstances from which the common 

object can be culled out, it may reasonably 

be collected from the nature of the 

assembly, arms it carries and behaviour at 

or before or after the scene of 

incident.........." 
 

 36.  Hon'ble Supreme Court in 

Kuldip Yadav vs. State of Bihar (2011) 

5 SCC 324, while discussing the principle 

of constructive liability as laid down by 

Section 149 I.P.C. has held as under:- 
 

  "............It is not the intention of 

the legislature in enacting Section 149 to 

render every member of unlawful 

assembly liable to punishment for every 

offence committed by one or more of its 

members. In order to attract Section 149, 

it must be shown that the incriminating 

act was done to accomplish the common 

object of unlawful assembly and it must 

be within the knowledge of other members 

as one likely to be committed in 

prosecution of the common object. If the 

members of the assembly knew or were 

aware of the likelihood of a particular 

offence being committed in prosecution of 

the common object, they would be liable 

for the same under Section 149 

IPC............"  
 

 37.  In Nagesar vs. State of 

Chhatisgarh (2014) Cr.LJ. 2948 Hon'ble 

Supreme Court while discussing the scope 

of Section 149 IPC has held as under:- 
 

  " It is settled law that mere 

presence or association with other 

members alone does not per se be 

sufficient to hold everyone of them 

criminally liable for the offences committed 

by the others unless there was sufficient 

evidence on record to show that one such 

also intended to or knew the likelihood of 

commission of such an offending act. ( K.M 

Ravi and others Vs. State of Karnataka 

(2009) 16 SCC 337). As already seen in this 

case there is no legally acceptable material 

to prove that the appellants acted as 

members of unlawful assembly to connect 

them with the murder of the deceased Korma 

Rao. At any rate in the absence of reliable 

evidence to prove that the appellants were 

either present on the spot or that they had 

committed any overt act that could show that 

they share the common object of the unlawful 

assembly it is not possible to support their 

conviction and benefit of doubt has to be 

given to them."  
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 38.  Coming to the facts of this case, 

no active role of surviving appellant 

(Viresh) in the occurrence has been 

alleged by any of the witnesses produced 

by the prosecution. From perusal of 

statement of PW-1, Hari Raj Singh, PW-

2, Shoorveer Singh and PW-4, Dinesh 

Kumar, only allegation made against him 

(Viresh) is that he came with other 

accused persons at the place of 

occurrence. Appellant Viresh is nephew 

of injured Hari Raj Singh. On information 

given by PW-2, Shoorveer Singh, to PW-

1, Hari Raj Singh, that appellants Rajveer 

Singh, Jagat Veer Singh, Suresh, Viresh 

and Teeka Ram were coming towards him 

(PW-1), PW-1 responded by saying that 

there is nothing to worry as his own 

nephews (appellants- Suresh and Viresh) 

are with them. This shows that appellant 

Viresh was neither inimical to PW-1, Hari 

Raj Singh nor had any object / motive or 

intention to cause any injury to his own 

uncle (PW-1, Hari Raj Singh). It appears 

that due to that reason, he did not act as a 

culprit at the place of occurrence, 

inasmuch as he neither came near the 

injured person nor exhibited any conduct 

on the basis of which it could be inferred 

that he had shared the common object of 

the other appellants. In such a situation, it 

could be possible that he might have 

come at the place of occurrence only as 

spectator without being aware of common 

object of any of the accused-appellants. 
 

 39.  From perusal of injury reports 

Ex.Ka.2 and Ex.Ka.3 of both the injured 

persons PW-1, Hari Raj Singh and PW-2, 

Shoorveer Singh it transpires that injury 

has not been caused on vital part of these 

witnesses. Though caused by fire arms the 

injuries are on inner portion of arms of 

both injured persons. PW-3, Dr. A.K. 

Mehrotra, in cross-examination has stated 

that injury no. 1 of PW-1, Hari Raj Singh 

was present on inner side of his upper arm 

and was not possible if, at the time of fire, 

he had caught hold any other person in his 

arms. PW-1, Hari Raj Singh, has, in 

examination-in-chief, stated that when 

appellant Jagatveer Singh fired at PW-2, 

Shoorveer Singh, from his gun, he had 

caught hold appellant Jagatveer Singh and 

had bit him on his shoulder; whereupon 

he raised alarm. As a result, appellant 

Jagatveer Singh asked appellant Teeka 

Ram to attack him (PW-1) with sword 

and as appellant Teeka Ram raised his 

sword towards him (PW-1), he released 

appellant Jagatveer Singh and when he 

(Jagatveer Singh) moved away, appellant 

Rajveer Singh fired at PW-1. PW-2, 

Shoorveer Singh has also narrated in same 

way. Both these witnesses in cross-

examination have stated that they had told 

the said fact in their statement to the 

Investigating Officer and if the said fact 

has not been noted in their statement by 

any Investigating Officer, they could 

assign no reason for that. PW-8, Sri 

Krishna Srivastava (Investigating Officer) 

has stated that neither PW-1, Hariraj 

Singh nor PW-2, Shoorveer or PW-4, 

Dinesh in their statement have disclosed 

to any of the Investigating Officer about 

the above mentioned fact. Thus, there is a 

serious contradiction between the 

evidence of Investigating Officer and both 

the injured witnesses (PW-1, Hari Raj 

Singh and PW-2, Shoorveer Singh) on the 

point that when injury to PW-1, Hari Raj 

Singh was caused, he had caught hold 

Jagatveer Singh. 
 

 40.  Thus in view of the above 

discussion, we are of the considered 

opinion that the inordinate delay in 

lodging the F.I.R. as well as delay in 

medical examination; material 
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contradiction between the statement of 

injured eye witnesses made during 

investigation and statement made during 

trial; reasonable doubt regarding sharing 

of common object by appellant Viresh as 

a member of unlawful assembly or having 

knowledge of any such common object, 

have created serious doubts in the 

prosecution case as against the sole 

surviving appellant which entitles the 

surviving appellant (Viresh) the benefit of 

doubt. He is therefore entitled to be 

acquitted of all the charges levelled 

against him. The judgment and order 

passed by the Special Judge, Moradabad 

in Session Trial No. 586 of 1988 is hereby 

set aside. Consequently, the appeal is 

allowed. The appellant, if on bail need 

not surrender. 
 

 41.  Let a copy of this judgment be 

sent to Trial court for information and 

immediate compliance. Compliance 

report whereof be submitted within one 

month. 
 

 42.  Lower court's record be also sent 

back along with a copy of this judgment.  
---------- 
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A. Indian Penal Code, 1860 - Sections 
399 - making preparations to commit 
dacoity - Section 402 -assembling to 

commit dacoity- Section 307 IPC - 
Attempt to murder- Sections 25 and 27 
of the Arms Act, 1959 - criminal appeal -

The recovery of fire arms from the 
appellant and his companions is not 
established, or the credit of the 

independent public witnesses - in the 
circumstances of an area, that is afflicted 
by dacoity, the probability of a false 

implication by the police in a case of 
preparation to commit dacoity is far 
stronger, where there is no convincing 
and tangible evidence aliunde to 

establish facts that are necessary to 
prove a case of preparation -  facts, in 
the clear opinion of this Court, have   far 

from been proved. (Para 46) 
 
B. Indian Evidence Act, 1872 - Section 

114 – court may presume existence of 
certain facts - place and manner of arrest 
-mere consistency of witnesses would 

not turn falsehood to truth. The evidence 
even of eye witnesses, depending on the 
nature of the offence, ought to be 

corroborated by objective circumstances 
-The entries in the General Diary 
regarding manner and place of arrest, 

also cannot be held to prove what is 
recorded there on a presumption under 
Section 114 of the Evidence Act, which 

the Trial Court has raised against the 
accused, and then held it to be 
unrebutted. (Para 27 & 30) 
 

C. Code of criminal procedure 1973 - 
Sections 51 and 100 - Search and 
Seizure -Failure to obtain signatures of 

the accused on the arrest-cum-recovery 
memo, and furnishing its copy to the 
appellant- no mandatory requirement of 

providing a copy of the seizure memo to 
the accused. (Para 35) 
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Held:-  The prosecution had nothing in hand 
in the sense of tangible evidence, that may 

lend some credit to the ocular testimony to 
prove their case, except that they might have 
found the appellants for the worst, assembled 

at the place of occurrence - The prosecution 
account has been held to be unbelievable 
about the nature and place of occurrence - 

The recovery of fire arms from the appellant 
and his companions is not established, or the 
credit of the independent public witnesses - 
The entire story appears to be one where the 

appellant has been framed - The Trial Court 
appears to have believed the story because it 
was a dacoity affected area - In the 

circumstances of an area, that is afflicted by 
dacoity, the probability of a false implication 
by the police in a case of preparation to 

commit dacoity is far stronger, where there is 
no convincing and tangible evidence aliunde to 
establish facts that are necessary to prove a 

case of preparation. Those facts, in the clear 
opinion of this Court, have far from been 
proved - The prosecution has not been able to 

establish the appellant's guilt beyond 
reasonable doubt. (Para 46 & 47) 
  

Criminal Appeal allowed (E-7) 
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(Delivered by Hon’ble J.J. Munir, J.) 
 

 1.  This appeal is directed against a 

judgment and order of Sri Vikramaditya 

Kulshreshth, the then Special Judge 

(Dacoity Affected Areas), Farrukhabad, 

dated 27.02.1982, passed in Special 

Sessions Trial no.3 of 1982, State vs. 

Jauhari and three others (arising out of 

Case Crime no.430/81 and Case Crime 

no.433/81), Police Station Kayamganj, 

District Farrukhabad, convicting the 

appellants of offences punishable under 

Sections 399, 402 IPC, Sections 25 and 

27 of the Arms Act, and, sentencing them 

on each count, in the following manner: 

 

Sl. No.  Name of 

accused  
Under 

Section  
Imprison

ment  

  399 IPC  3 years 

R.I.  
 

402 IPC  
 

3 years 

R.I.  
 

2 Jauhari,  
 

Phool 

Singh &  
 

Ram 

Prakash  

399 IPC  4 years 

R.I.  

402 IPC  4 years 

R.I.  

27 Arms 

Act  
4 years 

R.I.  

25 Arms 

Act  
2 years 

R.I.  

All the sentences were ordered to run 

concurrently.  

 

 2.  Be it noted here that this appeal 

that was filed jointly by Jauhari, Phool 

Singh, Ram Prakash and Bhagwan Sahai, 

survives to be heard at the instance of 

appellant no.2, Phool Singh alone. 

Appellants Jauhari, Ram Prakash and 

Bhagwan Sahai, died pending appeal and 

at their instance this appeal was ordered 
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to stand abated vide order dated 

16.02.2016. 
 

 3.  The prosecution commenced on a 

recovery-cum-arrest memo dated 

19.12.1981, on the basis of which a single 

chik First Information Report giving rise 

to four Case Crimes, bearing nos.:430 of 

1981, under Sections 399, 402, 307 IPC, 

431 of 1981, 432 of 1981, and, 433 of 

1981, the last three all under Sections 

25/27 of the Arms Act, were registered at 

Police Station Kayamganj, District 

Farrukhabad. Case Crime no.430 of 1981 

was registered against all the appellants, 

Jauhari, Phool Singh, Ram Prakash and 

Bhagwan Sahai, together, whereas Case 

Crime nos.431 of 1981, 432 of 1981 and 

433 of 1981, were registered separately 

against Jauhari, Ram Prakash and Phool 

Singh, in that order. 
 4.  According to the prosecution 

case, that originates in a description of the 

occurrence carried in a memorandum 

dated 19.12.1981 about encounter with 

dacoits-cum-recovery of unlicensed fire 

arms & ammunitions goes somewhat like 

this. One Babu Lal Ojha, a Senior Sub-

Inspector of Police posted at Police 

Station Kayamganj, District Farrukhabad 

at the relevant time, received information 

on 19.12.1981 at the Station through a 

professional police informer described in 

vernacular as Mukhbir Khaas, about an 

impending plan to commit dacoity. This 

information was received at the Station at 

9 p.m. The informer is said to have 

conveyed to the Sub-Inspector last 

mentioned, that some miscreants were 

planning to congregate in the mango 

grove of one Phool Khan, located within 

the Village Niyamatpur with further detail 

that these miscreants would arrive at the 

venue last mentioned, approaching it from 

the west. They would then assemble in the 

south-east corner of the grove. The 

information further went that the 

miscreants had a plan to loot vehicles 

moving on the road. The Sub-Inspector 

reposing faith in the veracity of the 

information took as companions, Sub-

Inspectors Amar Singh, Chhotey Singh 

and Jamuna Prasad, besides, Constables 

Shobha Ram, Reghunath Singh, Vinod 

Kumar, Rajendra Singh Damodar Singh, 

Daya Shankar, Netrapal Singh, Indrapal 

Singh, Vishwanath Singh. The police 

team proceeded to the place of 

apprehended occurrence, riding a 

Government Jeep driven by Driver Shiv 

Veer Singh, whereas some of the party 

proceeded on bicycles. Constable 

Vishwanath Singh had on him his private 

SBBL Gun with ammunition. The Sub-

Inspectors and men were variously armed 

with service rifles and revolvers, a 

detailed account of which is to be found 

in the memorandum under reference. The 

party reached Village Dhamdhera and 

parked their Jeep and bicycles away from 

the road. They secured the presence of 

certain public witnesses, to wit, Chhotey 

Lal Verma son of Ram Dayal, Mohan 

Singh son of Heera Lal, Babu Ram son of 

Jwala Prasad and Rajaram son of 

Raghuvar Dayal, all residents of 

Dhamdhera, Police Station Kayamganj, 

District Farrukhabad. These witnesses 

were acquainted with the secret 

information received by the police. The 

police party along with the public 

witnesses were divided into two groups. 

The first party was led by Babu Lal, 

whereas the second party was led by Sub-

Inspector Amar Singh. The detailed 

composition of the parties also finds place 

in the memo under reference. The Senior 

Sub-Inspector appears to have instructed 

that his party would locate themselves at 

the eastern end of the grove, concealing 
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themselves from sight, whereas the 

second party would station themselves at 

the southern end of the grove, also 

concealed from sight. All were instructed 

to observe silence and take positions, 

concealing themselves. They were further 

instructed that except in self-defence and 

on instructions from the Senior Sub-

Inspector, none would open fire. It was 

also conveyed that on the Senior Sub-

Inspector challenging the miscreants, both 

parties would move into overpower them. 

A password was coined at spot, that was 

'Ganga', and conveyed to one and all in 

the party. Thereupon, all in the party 

proceeded to the grove. The Senior Sub-

Inspector inspected the sight, and directed 

both parties to proceed to their pre-

determined stations at about 8.00 in the 

evening. A little later, one by one, 7 - 8 

miscreants trickled in, and assembled on 

the south-eastern corner of the grove, all 

standing under a mango tree. They 

opened conversation. One of them said 

that other companions have not arrived at, 

to which another responded by saying that 

they were in sufficient number and 

adequately armed. He suggested that as 

soon as a truck appears on the road, they 

would proceed to stop it, and one amongst 

them would overpower the driver, 

whereas the others would loot the vehicle. 

Upon hearing the aforesaid conversation, 

the police party were assured that the 

congregated men were dacoits, who were 

preparing to commit dacoity by 

waylaying vehicles moving on the road. 

The Senior Sub-Inspector challenged the 

miscreants flashing his torch with words 

that all of them have been surrounded by 

the police; that they should lay down 

arms, and surrender; else they would be 

killed. Upon the aforesaid action by the 

police, the miscreants opened fire with an 

intention to kill members of the police 

party. It is recorded that driven by 

compulsion and in self-defence, the 

policemen opened fire, whereupon the 

miscreants ran pellmell. They were 

surrounded by both the police parties, 

who succeeded in capturing four of the 

miscreants. The rest of them escaped 

without being identified. The 

apprehended miscreants were asked to 

identify themselves. They disclosed their 

identities as follows: 
 

  (1) Jauhari son of Banwari 

Bahelia, resident of Bhrahmpuri; 
 

  (2) Phool Singh son of Murli 

Bahelia, resident of Bhrahmpuri; 
 

  (3) Ram Prakash son of Nathu, 

resident of Bhrahmpuri; and, 
 

  (4) Bhagwan Sahai son of 

Mathuri Bahelia, resident of Bhrahmpuri, 

all falling under the Police Station 

Kayamganj, District Farrukhabad. 
 

  The apprehended miscreants 

were searched before the witnesses at 

spot. The search led to recovery of a 

country-made 0.12 bore breach loading 

gun, the description of which is also given 

out in the memorandum under reference, 

and reported to be in working order. The 

gun had an empty in its barrel, whereas 

the apprehended man Jauhari, had on him 

a belt carrying five live 0.12 bore 

cartridges. The other apprehended, Ram 

Prakash also had on him a 0.12 bore 

country-made breach loading gun, the 

description of which is fully given out in 

the memorandum under reference, that 

was found to be firing fit. The said man 

on further search, was found in possession 

of four live cartridges, kept in his right 

coat pocket. The third miscreant 
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apprehended, that is to say, Phool Singh 

had a country-made pistol of 0.12 bore 

caliber, held in his right hand, the 

description of which has been given in the 

memorandum. It was in working order. 

Upon further search of his person from 

the right hand pocket of his pyjama, two 

live cartridges of 0.12 bore were 

recovered. The last of the four 

apprehended, Bhagwan Sahai was armed 

with a lathi, the description of which too 

finds place in the memorandum. The 

apprehended men were asked to show 

licenses to bear those fire arms, which 

they were unable to produce. As such, the 

empty found in the barrel of Jauhari's gun, 

was extracted, whereas all the other 

weapons recovered, as well as cartridges, 

were separately sealed into three bundles. 

Also, recovered from the place of arrest 

were seven empties of 0.12 bore calibre, 

besides, the empty, that was still in the 

chamber of Jauhari's gun. A total of eight 

empties, thus, recovered, were seized and 

sealed separately. The police party had 

fired differently from their weapons, 

about which there is a detailed description 

in the memorandum, which indicates that 

empties of the rounds fired, were also 

duly deposited at the station. These 

empties included mostly rounds fired 

from service rifles of the named 

Constables, that made for a total of eight 

empties of the fourteen rounds fired from 

those rifles. It is also recorded that Sub-

Inspector Amarjeet Singh fired his 

stengun twice, leading to recovery of two 

empties. These 8 + 2 empties were also 

sealed with a specimen of the seal being 

retained separately. The entire 

memorandum of encounter-cum-recovery, 

dated 19.12.1981 is signed by various 

members of the police party and the four 

witnesses from the public. It must be 

remarked here that the aforesaid 

memorandum is not signed by the four 

apprehended accused, including the 

appellant, Phool Singh, at whose instance, 

this appeal is now proceeding.  
 

 5.  On the basis of recovery-cum-

arrest memo (Ex. Ka-1) scribed by Sub-

Inspector Chhotey Singh at the dictation 

of Babu Lal Ojha, Senior Sub-Inspector, 

P.S. Kayamganj, a chik FIR (Ex. Ka-3) 

relating to the said occurrence was 

registered on 20.12.1981 in four case 

crimes, to wit, Case Crime no.430, under 

Sections 399, 402, 307 IPC against all the 

appellants; and, Case Crime nos.431, 432 

& 433, under Section 25 of the Arms Act 

against the appellants, Jauhari, Ram 

Prakash, Phool Singh. The date and time 

of occurrence was shown in the chik as 

20.12.1981 at 1.30 a.m. The place of 

occurrence was shown as the Grove of 

one Phool Khan near Village Nyamatpur. 

The distance from the police station was 

shown as 3 miles to the south. 

Investigation into the offence was handed 

over to S.I. Ram Lakhan Singh on 

21.12.1981. He recorded the statements of 

the witnesses, inspected the place of 

incident and prepared a site plan, Ex. Ka-

5 on the same day i.e. 21.12.1981. On 

24.12.1981, he recorded the statements of 

PW-2, S.S.I. Babu Lal Ojha, PW-5, S.I. 

Chhotey Singh Bhadoria, PW-4, S.I. 

Amar Singh etc. On 01.01.1982, he 

obtained sanction with regard to cases 

under Section 25 of the Arms Act from 

the District Magistrate. 
 

 6.  On 08.01.1982, after completion 

of investigating, PW-6, S.I. Ram Lakhan 

Singh submitted a charge sheet, Ex. Ka-9, 

against all the four appellants for the 

offences punishable under Sections 399, 

402, 307 IPC. On the same day, separate 

charge sheets, Ex. Ka-10 to Ka-12 for the 
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offence punishable under Section 25 of 

the Arms Act were submitted against the 

appellants, Jahuari, Ram Prakash and 

Phool Singh. 
 

 7.  The Special Judge, Farrukhabad 

vide order dated 18.01.1982 framed charges 

for the offences punishable under Sections 

399 and 402 IPC against all the four 

appellants and the appellants, Jauhari, Ram 

Prakash and Phool Singh were separately 

charged for the offence punishable under 

Section 25/27 of the Arms Act vide orders 

dated 18.01.1982. Each of the appellants, 

denied the charges, pleaded not guilty and 

claimed trial. 
 

 8.  The prosecution examined the 

following witnesses: 
 

  (1) PW-1, Chhotey Lal Verma, 

a native of Village Dhamdhera; 
 

  (2) PW-2, S.S.I. Babu Lal Ojha, 

P.S. Kayamganj, who headed the police team; 
 

  (3) PW-3, HC Babu Lal, posted 

as Head Moharrir at the Police Station 

Kayamganj; 
 

  (4) PW-4, S.I. Amar Singh, a 

member of the Police Team; 
 

  (5) PW-5, S.I. Chhotey Singh 

Bhadauriya, also a member of the Police 

Team; and, 
 

  (6) PW-6, S.I. Ram Lakhan 

Singh, Investigating Officer of the case. 
 

 9.  The following documents were 

exhibited on behalf of the prosecution: 

 

Sr. Exhib Exhibited documents  

No.  it No.  

1 Ex. 

Ka-1  
Recovery-cum-arrest 

memo, proved by PW-1  

2 Ex. 

Ka-2 
Entry made by HM Sher 

Singh in GD no.13 at 19.15 

hours dated 19.12.1981 

with regard to Rawangi of 

SSI Babu Lal Ojha, proved 

by PW-3  
 

3 Ex. 

Ka-3  
Chik FIR written by PW-3, 

HM Babu Lal, proved by 

PW-3  

4 Ex. 

Ka-4  
Entry made by HM Babu 

Lal in GD no.3 at 1.30 a.m. 

dated 20.12.1981, proved 

by PW-3  

5 Ex. 

Ka-5 
Site Plan, Ex. Ka-5, proved 

by PW-6  

6 Ex. 

Ka-6  
Sanction by DM in Case 

Crime no.431/81 u/s 25 

against the appellant, 

Jauhari, proved by PW-6  

7 Ex. 

Ka-7 
Sanction by DM in Case 

Crime no.432/81 u/s 25 

against the appellant, Ram 

Prakash, proved by PW-6  

8 Ex. 

Ka-8  
Sanction by DM in Case 

Crime no.433/81 u/s 25 

against the appellant, Phool 

Singh  

9 Ex. 

Ka-9 
Charge sheet against 

appellants Jauhari, Phool 

Singh, Ram Prakash and 

Bhagwan Sahai in Case 

Crime no.430/1981, proved 

by PW-6  

10 Ex. 

Ka-10 
Charge sheet u/s 25 Arms 

Act against appellant, 

Jauhari, proved by PW-6  
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11 Ex. 

Ka-11  
Charge sheet u/s 25 Arms 

Act against appellant, Ram 

Prakash, proved by PW-6  
 

12 Ex. 

Ka-12  
Charge sheet u/s 25 Arms 

Act against appellant, 

Phool Singh, proved by 

PW-6  
 

  
 

 10.  At the conclusion of the 

prosecution evidence, the statement of the 

appellant, Phool Singh (along with the 

deceased appellants) was recorded u/s 313 

Cr.P.C., putting to him the circumstances 

appearing against him in the prosecution 

case, which he generally denied, and in 

answer to question no.7, which is a open 

question asking, whether the appellant 

had anything else to say, the appellant 

answered thus (in Hindi vernacular): 
 

  "मुझे व अन्य मुलजिमान को दरोगा 

अमर ज िंह 19 ता० को  ुबह घर  े पकड़ कर 

लाये और इ में झठूा चालान कर जदये।"  
 

 11.  It is also relevant to mention 

here, that the deceased appellant, Jauhari 

in his statement under Section 313 

Cr.P.C., while generally denying the 

prosecution case, had answered question 

no.7, identically worded, as under: 
 

  "दरोगा अमर ज िंह मुझे व अन्य 

मुलजिमान को घर  े पकड़ कर लाये थे।"  
 

 12.  Likewise, the deceased 

appellant, Ram Prakash in his statement 

under Section 313 Cr.P.C., while 

generally denying the prosecution case, 

had answered question no.7, identically 

worded, as under: 

  "मुझे व अन्य मुलजिमान को दरोगा 

अमर ज िंह घर  े पकड़ कर ले आये थे व झूठा 

फिं  ा जदया है।"  

 

 13.  Likewise again, the deceased 

appellant, Bhagwan Sahai in his statement 

under Section 313 Cr.P.C., while 

generally denying the prosecution case, 

had also answered question no.7, 

identically worded, as under: 
 

  "मुझे 19 ता० के  ुबह दरोगा अमर 

ज िंह घर  े पकड़ कर ले आये थे और इ  

मामले में झठूा चालान कर जदये।"  
 

 14.  The appellant (including the 

deceased appellants), entered defence, and, 

examined DW-1, Shivpal Singh Yadav, 

Assistant Jailer, DW-2, Thakuri, DW-3, 

Jagdish Singh, and DW-4, Anil Kumar 

Tiwari, Assistant Jailer, in support. 
 

 15.  Thereafter, on an application 

moved by Sri Subedar Singh, learned 

defence counsel appearing before the 

Court below, the learned Judge inspected 

the spot and drew up a site plan of the 

place of occurrence, on 21.02.1981. 
 

 16.  The learned Special Judge after 

hearing both the parties, discussing the 

evidence and material on record found the 

appellants guilty for the offences punishable 

under Sections 399, 402 IPC and Sections 25 

and 27 of the Arms Act, sentencing them as 

above-detailed by the impugned judgment and 

order. Aggrieved by the impugned judgment 

and order, each of the four accused-appellant 

preferred this appeal, which now, as already 

said, proceeds at the instance of the appellant, 

Phool Singh alone. 
 

 17.  Heard Sri S.A.N. Shah, learned 

counsel for the appellant and Ms. Meena, 
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learned A.G.A. appearing on behalf of the 

State. 
 

 18.  In order to determine the 

veracity of the prosecution case, evidence 

may be marshaled and considered on the 

basis of various facts in issue and relevant 

facts, detailed hereinafter. 
  
  (1) Place and manner of arrest; 
 

  (2) Failure to obtain signatures 

of the accused on the arrest-cum-recovery 

memo, and furnishing its copy to the 

appellant; 
 

  (3) Whether public witnesses 

including PW-1, Chhotey Lal Verma, are 

unreliable and pocket witnesses of the 

police; 
 

  (4) Effect of failure to secure 

examination of the recovered weapons by 

a Ballistic Expert, and effect of non-

production of Ballistic Report in 

evidence; and, 
 

  (5) Standard of proof by the 

prosecution in a case involving charges of 

preparation to commit dacoity and being 

one of the five persons assembled for the 

purpose 
 

 (1) Place and manner of arrest 
 

 19.  The genesis of the occurrence is 

said to be based on an information 

received by Babu Lal Ojha, Senior Sub-

Inspector of Police, then posted at Police 

Station Kayamganj on 19.12.1981 from a 

police informer. The information 

according to this witness reached him at 

7.12 in the evening hours to the effect that 

a gang of 7 - 8 armed dacoits were 

scheduled to assemble in the grove of a 

certain Phool Khan at Village 

Niyamatpur, located on the Kayamganj - 

Aliganj Road at 9 p.m. According to the 

dock evidence of this witness, the 

informer had further confided in him that 

this gang of dacoits would loot vehicles 

proceeding on the Kayamganj - Aliganj 

Road. The testimony of this witness 

proceeds that at 7.12 p.m., he received 

this information, and within three 

minutes, he left the Station after making 

an entry in the General Diary with a 

police force of thirteen strong, besides 

himself. The police party included Babu 

Lal Ojha, PW-2, besides, three other Sub-

Inspectors and ten men. This party, 

according to the evidence of PW-2, 

proceeded to the place of occurrence, as a 

divided group; some riding a Jeep and 

others on bicycles. They passed through 

Village Dhamdhera, where with the 

resource of a Constable in the party, 

Shobha Ram, four witnesses of the public 

with torches and licensed guns promptly 

became available. The Jeep and the 

bicycles, according to the version in the 

examination-in-chief, were left at 

Dhamdhera, where the witnesses joined. 
 

 20.  Babu Lal Ojha, PW-2 divided 

the entire party into two; one under his 

charge and the other under the charge of 

Sub-Inspector, Amar Singh. Each of the 

two parties had its share of two public 

witnesses. The divided police team 

proceeded to the grove of Phool Khan on 

foot, necessary instructions being passed 

on to members of the party, as they 

proceeded to the grove. Once inside the 

grove, PW-2 has said that he inspected it 

and took position with his party on the 

south-eastern corner, whereas the other 

party were detailed to conceal themselves 

in a ditch on the southern end. This 

witness, who is the formal informant also, 
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said in his testimony during the 

examination-in-chief that at about 8.30, 7 

- 8 miscreants entered the grove from the 

western end, one by one, till they were in 

full strength. They sat down under a 

mango tree and struck conversation 

saying that as soon as a bus or truck 

would alight, they would loot it. He has 

further said that the miscreants were 

talking amongst themselves that one of 

them would overpower the driver, 

whereas the others would loot the vehicle. 

Hearing the aforesaid conversation, the 

police team were assured that they were 

miscreants who had assembled to pull a 

dacoity. The witness says that thereupon 

opening his torchlight, he challenged the 

miscreants conveying that they were 

surrounded by the police, and better 

surrender. The time has been stated in the 

testimony with much precision to be 

'twenty minutes past nine'. Upon being 

challenged, the miscreants opened fire. 

The witness has gone on to say in his 

examination-in-chief that the police party 

returned the fire. This led the miscreants 

to flee. The police upon seeing the 

miscreants take to their heels, both parties 

chased them and managed to overpower 

four, whereas another 2 - 4 escaped 

unidentified. The four appellants, 

including Phool Singh, were identified in 

Court and the recovery of different 

weapons and ammunition from each of 

the appellants was proved by PW-2. After 

the arrest, the witness says further in his 

testimony that the appellants were 

brought to the Station along with 

recovered weapons, ammunition and 

empties. The men were confined to the 

Lockup, and the recovered case property 

deposited with the Station Strong Room. 
 

 21.  In his cross-examination at the 

instance of deceased appellant, Bhagwan 

Sahai and Ram Prakash, the schedule 

about receipt of information and leaving 

the police station is again mentioned with 

precision. The information was received 

at twelve minutes past seven, and it is said 

by PW-2 that within 2 - 3 minutes, the 

entire force assembled, armed and left 

Station within an exceptionally short time. 

The police party reached Village 

Dhamdhera on two modes of transport 

with quite a difference in the speed of the 

vehicles. The Constable detailed to secure 

witnesses, got four ready with licensed 

weapons. This is described by PW-2 in 

his cross-examination thus (in Hindi 

vernacular): 
 

  "ज पाही 5 - 7 जमनट में गवाहोिं के 

 ाथ लौट आया था। जि  ज पाही को गवाह 

लेने भेिा था वह िीप में हमारे  ाथ आया था। 

िब तक वह गवाह लेकर आया, तब तक 

 ाईजकलो वाला force भी आ गया। बाग, इ  

सू्कल  े 3 - 4 फरलााँग होगा।"  
 

 22.  This witness on being cross-

examined on behalf of the deceased 

appellant, Jauhari, acknowledged the fact 

that he does not remember if a copy of the 

memorandum of recovery was given to 

the arrested appellants, and further that he 

is not aware whether it is necessary to do 

so. He has further said in his cross-

examination that fire was opened on both 

sides, but he did not see any pellet 

embedded in the trees or elsewhere in the 

drain or on the road. He has also said that 

two rounds were fired by S.I. Amar Singh 

from his stengun, acknowledging further, 

that a round fired from the stengun could 

bring down a tree branch. 
 

 23.  PW-4, Amar Singh, a 

companion Sub-Inspector, who was with 

the team in his examination-in-chief, has 
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generally corroborated the testimony of 

PW-2, Babu Lal Ojha. He has, however, 

said that on the miscreants opening fire, 

the police returned the fire and while 

doing so, shot some 16 - 17 - 15 rounds. 

This led to a commotion amongst the 

miscreants, who took to their heels. In his 

cross-examination, he has again 

categorically said that a copy of the 

recovery memo was not given to any of 

the appellants. This witness has further 

said in his cross-examination that the 

place where the police were stationed, 

was at a distance 10 - 12 paces from 

where the dacoits were located. He has 

also said that when the miscreants opened 

fire, they had shot at the police party too. 

The police party returned fire in self-

defence, but not to kill. 
 

 24.  PW-5, Chhotey Singh, another 

Sub-Inspector on the team, has also 

generally corroborated the prosecution 

case, and in his cross-examination, has 

not said anything of much significance to 

either party, different from the other 

witnesses. 
 

 25.  The sole public witness, who is a 

native of Village Dhamdhera, one 

Chhotey Lal Verma son of Ram Dayal, 

has given a graphic account of the 

occurrence in his examination-in-chief, 

generally corroborating the other 

witnesses. He has narrated the precise 

words in the dock what the assembled 

miscreants uttered, the words in which 

they were challenged by the police, and 

has, most particularly, given a numerical 

account of the rounds fired on both sides: 

8 - 7 by the miscreants, and 8 - 10 by the 

police. The witness identified the 

appellant in Court, as also the other 

deceased appellants. This witness has also 

said that both, guns and rifles, opened fire 

on the side of the police. The witness has 

also acknowledged that the place of 

occurrence, that is to say, the grove of 

Phool Khan is located at a distance of one 

furlong from Village Niyamatpur. He has 

acknowledged the fact that when the 

aforesaid shootout took place between the 

police and the miscreants, nobody from 

the adjoining villages reached the place of 

occurrence. 
 

 26.  The Investigating Officer of the 

case, one Ram Lakhan Singh, Sub-

Inspector posted at Police Station 

Kayamganj, has, in his examination-in-

chief, formally proved the various 

documents that have been exhibited, 

including the sanction orders under the 

Arms Act and the charge sheets. He has 

said in his cross-examination about the 

telltales signs of a shootout, thus (in Hindi 

vernacular): 
 

  "मुझे पूरे बाग में कोई जनशानात ऐ े 

नही िं जमले थे जि  े िाजहर होता जक फायररिंग 

हुई थी।"  
 

 27.  It must be remarked here that 

mere consistency of witnesses would not 

turn falsehood to truth. The evidence even 

of eye witnesses, depending on the nature 

of the offence, ought to be corroborated 

by objective circumstances. This case 

appears to be one where the manner and 

place of occurrence are telltale of utter 

falsehood of the prosecution story. The 

falsehood of it, is somewhere to be found 

in the inception of the prosecution, where 

it is said by PW-2 that on receipt of 

information about the assemblage of some 

miscreants planning to pull a dacoity at 

twelve minutes past seven, he could 

collect a force of fourteen strong, arm 

them, make an entry in the General Diary, 

and leave the Station, all within the 
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fantastically short time of three minutes. 

The said fact has been acknowledged in 

his evidence by PW-2 that all this was 

done in that unbelievably short duration 

of just three minutes; but that is only one 

unbelievable feature. The main event 

which is the shootout between police and 

the miscreants is said to have taken place 

in a mango grove at a distance of 10 - 12 

paces, as appears in the evidence of PW-

4, S.I. Amar Singh. Even if the said 

estimation of distance is considered to be 

an overenthusiastic statement, or an 

arithmetical miscalculation, the evidence 

of all witnesses is consistent that the 

distance between the encountering parties 

was not, indeed, beyond the safe distance 

of gun fire. It has also figured in the 

statement that 16 - 17 rounds from rifles, 

shot guns and two from a stengun, were 

fired by the police party, whereas the 

miscreants are said to have fired 7 - 8 

rounds. Indeed, it is very unlikely that a 

divided party of 16 men on one side and 7 

- 8 on the other, firing so many rounds, at 

close quarters, would leave everyone 

uninjured - even without the graze of a 

pellet. If that possibility is also accepted, 

it certainly defies all logic that in the 

consistent statement of PW-4 and the 

Investigating Officer, no pellet or bullet 

was found anywhere embedded in 

anything, such as a tree or elsewhere. The 

Investigating Officer who inspected the 

spot, has conceded in his cross-

examination that in the entire grove, he 

did not find any telltale marks that would 

show that any shootout took place there. 
 

 28.  There is another feature about 

the prosecution case and their evidence, 

which makes it sound, rather incredible. 

Assuming that the miscreants had 

assembled in the mango grove to pull a 

dacoity, there is no good reason why they 

would talk aloud amongst themselves, 

about their plan to pull a dacoity, and the 

precise manner of executing it. If one 

were to assume that they were blissfully 

assured that there was no one about the 

place where they had assembled, it is 

against behaviour native to man that in a 

place that was certainly not a home to any 

of the miscreants gathered, they would go 

about loudly discussing, as if announcing 

their plans to commit dacoity. It seems to 

be a baseless allegation introduced by the 

police in order to bring home the charge 

under Section 399 IPC. In similar 

circumstances, this Court in Shokat 

Abdul Aziz vs. State, 2018 (5) ALJ 261, 

held: 
 

  "26. A perusal of the recovery 

memo shows that there is no signature or 

thumb mark of the appellants on it. The 

copy of the recovery memo was not given 

to any of the appellants which is a 

mandatory provision. The information has 

been given by a police informer. Several 

Police Officials have raided at the spot 

and it appears unnatural that the 

appellants without showing any 

apprehension or indication, all of a 

sudden, started speaking so loudly about 

their plan for committing dacoity in the 

house of Dhanumal Sarraf, that it was 

easily overheard by the police party. Two 

miscreants are said to have escaped from 

the spot, but the police has not made any 

effort to arrest them despite the fact that 

their faces were seen by the police party 

in the torch light."  
                                  (Emphasis by Court)  

   
 29.  The submission of Ms. Meena, 

learned A.G.A. on behalf of the State that 

since the entire episode has been 

consistently recounted by all the eye 

witnesses, one of whom is a public 
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witness, the same is a dependable 

guarantee of its truthfulness. This Court is 

afraid that this submission does not 

accord with law about evaluation of a 

consistent eye-witness account. In this 

connection, the decision of the Supreme 

Court in Badam Singh vs. State of U.P., 

(2003) 12 SCC 792, may be gainfully 

referred to. Their Lordships in Badam 

Singh (supra), criticizing the approach of 

the High Court in accepting the ocular 

testimony of three eye-witnesses in a 

murder case, merely because it was 

consistent, held: 
 

  "16. The learned Sessions Judge 

after considering the evidence on record 

and accepting the evidence of the 

eyewitnesses found the appellant guilty of 

the offence under Section 302 IPC and 

sentenced him to imprisonment for life. 

The High Court by its impugned 

judgment dismissed the appeal preferred 

by the appellant. We have perused the 

impugned judgment of the High Court. 

The High Court which was the first court 

of appeal did not even carefully 

appreciate the facts of the case. It 

mentions that the FIR was lodged by PWs 

5 and 6 whereas the fact is that the FIR 

was lodged by PW 4, the Forest Officer. 

Without subjecting the evidence on record 

to a critical scrutiny, the High Court was 

content with saying that the three 

eyewitnesses having deposed against the 

appellant, the prosecution had proved its 

case beyond reasonable doubt. In our 

view, the High Court has not approached 

the evidence in the manner it should have 

done being the first court of appeal. The 

mere fact that the witnesses are consistent 

in what they say is not a sure guarantee of 

their truthfulness. The witnesses are 

subjected to cross-examination to bring 

out facts which may persuade a court to 

hold, that though consistent, their 

evidence is not acceptable for any other 

reason. If the court comes to the 

conclusion that the conduct of the 

witnesses is such that it renders the case 

of the prosecution doubtful or incredible 

or that their presence at the place of 

occurrence as eyewitnesses is suspect, the 

court may reject their evidence. That is 

why it is necessary for the High Court to 

critically scrutinise the evidence in some 

detail, it being the final court of fact. We 

have, therefore, gone through the entire 

evidence on record with the assistance of 

the counsel for the parties." 
 

 30.  A perusal of the finding of the 

Trial Court, who has rather 

unconventionally written his judgment by 

framing issues held on this aspect of the 

matter that evidence of prosecution 

witnesses who are policemen, cannot be 

discarded on the basis alone that they are 

policemen. The learned Trial Judge has 

then forayed into considering the effect of 

police record about arrest, such as, entries 

in the General Diary, to raise a 

presumption against the accused about the 

manner and place of arrest, contrary to 

that alleged by the accused, who said that 

they were arrested from home. While it 

may be true that policemen cannot be 

disbelieved for the reason alone that they 

are members of the police force, their 

word can equally not be accepted on a 

presumption of regularity, otherwise 

available to official actions done in the 

ordinary course of discharge of duties by 

a Government servant. The entries in the 

General Diary regarding manner and 

place of arrest, also cannot be held to 

prove what is recorded there on a 

presumption under Section 114 of the 

Evidence Act, which the Trial Court has 

raised against the accused, and then held it 
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to be unrebutted. Proceeding further about 

this particular fact of the manner and place 

of occurrence, the Trial Court has ventured 

into considering arguments based on the 

history of Senior Sub-Inspector, Babu Lal 

Ojha, who was found in the past to have 

falsely implicated a blind man in some 

crime involving a gang. It is pointed out that 

he was suspended in connection with the 

said implication in a false case. The Trial 

Court has remarked that since he was 

reinstated in service and exonerated, the 

said charge is of no consequence. Similarly, 

the history of Sub-Inspector, Amar Singh 

regarding the issue of false implication 

urged on behalf of the accused, has 

occupied a good length of the judgment by 

the learned Trial Judge to draw an inference 

about the place and manner of occurrence. 

This Court thinks that those facts on the 

basis of which the Trial Court has drawn an 

inference against the accused, are not of 

much relevance. The approach of the Trial 

Court in evaluating evidence about this very 

relevant fact, does not commend itself to 

this Court. It is for the reason that 

evaluation of evidence on the issue is not 

based on a clear approach, that may test the 

veracity of the prosecution account about 

the occurrence. The Trial Judge has 

proceeded more on irrelevant 

considerations, and touching hardly any 

good and relevant evidence, that would 

prove or dispel the prosecution case about 

the manner and place of occurrence. 
 

 31.  In the totality of circumstances, 

this Court is of clear opinion that the 

manner and place of occurrence, as put 

forward by the prosecution, is not 

established by cogent and convincing 

evidence. 
 

  (2) Failure to obtain 

signatures of the accused on the arrest-

cum-recovery memo, and furnishing its 

copy to the appellant 
 

 32.  It is submitted by Sri S.A.N. 

Shah, learned counsel for the appellant 

that the most vital and earliest record 

about the occurrence is the memorandum 

of encounter and recovery of illegal 

weapons drawn up at site by the police. 

He submits that the said recovery memo 

does not bear the signatures of any of the 

appellants, including the appellant, Phool 

Singh. It is signed by the police officials 

and the four public witnesses, who were 

claimed to be with the police party. He 

urges that it was imperative for the police 

to have furnished a copy of the said 

recovery memo to each of the then 

arrested accused, including the appellant, 

Phool Singh. It is pointed out that a copy 

of this recovery memo was not handed 

over to the appellant, including the three 

deceased appellants. Learned counsel 

further submits that there is no mention of 

the fact that the appellant, Phool Singh or 

any of the other three deceased appellants 

refused to sign the recovery memo. It also 

does not carry any remark or explanation 

to show why a copy of the said recovery 

memo was not furnished to the appellant, 

Phool Singh and the deceased appellants. 

In the submission of the learned counsel 

for the appellant, the failure to secure the 

signatures of the appellant, Phool Singh, 

or the other deceased appellants on the 

memo of recovery, falsifies the entire 

prosecution story, and lends credence to 

the version of the appellants that they 

were arrested from home and framed in 

the case. 
 

 33.  Ms. Meena, learned A.G.A. on 

the other hand has refuted the aforesaid 

submission, not in point of fact, but for a 

legal proposition. She does not deny the 
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fact that signatures of the appellant, Phool 

Singh and the deceased co-appellants, 

were not secured on the recovery memo, a 

fact which she can possibly not deny. She 

also does not deny the fact that a copy of 

the recovery memo was not handed over 

to the appellant, Phool Singh, or the three 

others arrested along with him. She 

submits that it is not necessary under the 

law that a copy of recovery memo must 

be got signed by the arrested accused, 

from whom recovery is made, or that its 

copy be supplied to such accused. 
 

 34.  She has placed reliance on a 

decision of this Court in Mahadeo vs. 

The State, 1990 CriLJ 858, where with 

reference to the provisions of Sections 51 

and 100 Cr.P.C., it has been held that 

there is no requirement under the law 

about accused being asked to sign a 

recovery memo. However, the failure of 

the police to give a receipt of the articles 

recovered was held to be requirement of 

the law, but non-adherence, a mere 

procedural irregularity that would not 

vitiate the trial. Moreover, Mahadeo 

(supra) was a case where no public 

witness was available, whereas in the 

present case, there are four public 

witnesses of the recovery who have 

signed the recovery memo. 
 

 35.  Learned counsel for the 

appellant on the other hand has depended 

again on the decision of this Court in 

Shokat Abdul Aziz (supra), where in 

paragraph 26 of the report it has been held 

that failure of the prosecution to give a 

copy of the recovery memo to the 

appellant amounts to violation of 

mandatory provisions. A perusal of the 

provisions relating to search and seizure, 

in particular, the provisions of Sections 51 

and 100 Cr.P.C. would indicate that there 

is no mandatory requirement of providing 

a copy of the seizure memo to the 

accused. So far as giving of a receipt of 

articles seized under Section 51 of the 

Cr.P.C. is concerned, it would appear that 

the provision is attracted to cases where 

arrest is made under a non-bailable 

warrant or under a bailable warrant, 

where the person arrested is unable to 

furnish bail. Section 100 Cr.P.C. pertains 

to the class of provisions relating to 

execution of search warrants. The 

provision in sub-Section (7) of Section 

100 Cr.P.C. requiring a list of all things 

taken possession of to be prepared and a 

copy of the same to be delivered to the 

person in occupation of the place 

searched, does not appear to bear much 

relevance in the facts of the present case. 

It may not be strict requirement of the law 

to provide a copy of the recovery memo 

to the accused much less requiring him to 

sign it, but the failure of even a slight 

mention of the fact that the accused were 

asked to sign and refused, or a copy of the 

memo was delivered to them, which they 

declined to accept, in the togetherness of 

other circumstances makes the entire 

prosecution story suspect. It is a 

circumstance that lends credence to the 

appellant's defence that after all nothing 

of the kind ever happened. They were 

simply implicated in the present crime, 

after being picked up by the police from 

home. 
 

  (3) Whether public witnesses 

including PW-1, Chhotey Lal Verma, 

are unreliable and pocket witnesses of 

the police 
 

 36.  The question whether public 

witnesses who accompanied the police 

party, and one of whom Chhotey Lal 

Verma testified in support of prosecution, 
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are pocket witnesses of the police, is a 

fact, the proof of which would depend 

much on circumstances, including 

evidence of these witnesses. PW-2, Babu 

Lal Ojha, who headed the police party, 

that claims to have busted a dacoity in 

preparation, has said in his examination-

in-chief, that on way from the Police 

Station to the place of occurrence, the 

police party passed through Village 

Dhamdhera. There, on his instructions, 

Constable Shobha Ram went to fetch the 

witnesses. The witnesses arrived armed 

with torches (electric), and each had his 

licensed gun on him. This evidence of 

PW-1 is expressed in the words of the 

witness as follows (in Hindi vernacular): 
 

  "हम लोग िीप व  ाईजकलो  े रवाना 

हुये। रासे्त में ग्राम ढमढेरा पड़ा िहााँ रुक कर 

ज पाही शोभाराम को गवाहोिं को लेने के जलये 

भेिा। गवाहान आ गये िो टाचच व अपनी 

लाई ैन्सी बन्दूखे लेकर आये थे।"  
 

  During his cross-examination, this 

witness said that the Constable took 5 - 7 

minutes to come back with the witnesses 

(public witnesses). It is also mentioned that 

the said Constable, who was detailed to secure 

the attendance of witnesses, had accompanied 

the police team in the Jeep, whereas a backup 

force had cycled its way. This part of the 

cross-examination has already been detailed 

hereinabove verbatim.  
 

 37.  Now, a reading of this evidence 

indicates that these public witnesses came 

forth as if they were standing ready for 

the job, which was certainly not a pleasant 

one. In fact, witnessing apprehension of a 

suspected gang of dacoits for a common 

man, like these witnesses including 

Chhotey Lal Verma, could only be 

ascribed to two different motives. The 

first could be that these witnesses were 

truly spirited citizens and gallant man, 

ever ready to stand by the law, risking 

even their life for it, if the need arose. The 

other motivation could be that they were, 

indeed, pocket witnesses of the police, 

who neither saw or did anything, except 

that they owed some loyalty to the police 

for whatever consideration it be. It is not 

said anywhere in the evidence of these 

witnesses that they had some kind of a 

background of military, police, or other 

martial training, or antecedents of a kind 

that would make their rather unusual 

behaviour in joining the police on a 

escapade with dacoits in preparation at the 

short notice of 5 - 7 minutes, ready with 

their torches and guns, something of a 

conduct expected of these men. It is true 

that no particular question was put to 

them during cross-examination about their 

background, but it is equally true that the 

prosecution could have removed a 

hovering cloud about the behaviour of 

these witnesses consistent with their 

conduct as upright citizens, in going about 

the task they did. If even slight evidence 

had come forthwith about the background 

of these witnesses, it would have sufficed. 

But, with not a word in evidence about 

the background of these public witnesses, 

that would legitimately account for their 

very public spirited conduct, the inference 

from the conduct of these witnesses tends 

to sway heavily in support of what 

learned counsel for the appellant says, 

that all of them are pocket witnesses of 

the police. To this conclusion, if one were 

to look to the cross-examination of 

Chhotey Lal Verma, one of these four 

public witnesses, who testified in the 

witness-box as PW-1, he has responded 

about his past association with being a 

police witness in the following words (in 

Hindi vernacular): 
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  "मेरे गााँव में मेरी वल्दियत का और 

कोई नही िं है नाम के कई हैं। आि  े पजहले 

मैने एक case में गवाही दी है। यह याद नही िं है 

जक वह शराब का मुकदमा था या बन्दूख का। 

यह गलत है जक मैं 4 - 5 मुकदमोिं में गवाही दे 

चुका हाँ।"  
 

  This witness has acknowledged 

the fact that he has been a witness for the 

police in a case under the Excise Act or the 

Arms Act in the past, though he has denied 

the suggestion that he has stood for the police 

in 4 - 5 other criminal cases. Though 

standing witness in one case by itself may 

not lead to any inference, but in the totality of 

circumstances where the conduct of PW-1, 

together with the other public witnesses has 

been rather unusual, the fact that he has in the 

past stood for the police in a case, that was 

also one entirely at the instance of the police 

(as distinguished from a case initiated at the 

instance of a member of a public), the 

inference that PW-1 and his associated 

public witnesses are, indeed, pocket 

witnesses of the police, is clearly established.  
 

  (4) Effect of failure to secure 

examination of the recovered weapons 

by a Ballistic Expert, and effect of non-

production of Ballistic Report in 

evidence 
 

 38.  PW-6, Ram Lakhan Singh, a 

Sub-Inspector of Police, who was the 

Investigating officer, said, thus, in his 

cross-examination when asked if he had 

sent the weapons and cartridges to the 

Ballistic Experts (in Hindi vernacular): 
 

  "मैने चले हुए कारतू  व weapons 

को बैलेल्दिक Expert के पा  नही िं भेिा। काम 

की ज्यादती के कारण मैं बैलेल्दिक Expert के 

पा  नही िं भेि  का।"  

 39.  The law relating to the 

prosecution's burden to be discharged, 

that fire arms recovered from the 

appellant and his associates were in 

working order, or that live cartridges 

recovered from their possession were 

indeed live can only be discharged by 

sending those weapons, the ammunition 

recovered and the empties to the Forensic 

Science Laboratory, and by proving the 

report received from the Lab to show that 

the recovered weapons were in working 

order. The law in this regard has been laid 

down by the Supreme Court in State of 

Punjab vs. Jagga Singh, (1998) 7 SCC 

214, where it is held: 
 

  "........ Though the evidence of 

PW.1 H.C. Baldev Singh and PW.3 

Basant Singh establishes that the 

respondent was found in possession of 

one. 12 bore DBBL Gun and four live 

cartridges, there is no satisfactory 

evidence to show that the said Gun and 

the cartridges were sent for examination 

by the Central Forensic scientific 

Laboratory. There is no report from the 

forensic Scientific Laboratory nor any 

other evidence to prove that the said gun 

was in a working condition or that the 

said cartridges were live cartridges. An 

entry made in the Malkhana register was 

relied upon by the prosecution. It does not 

mention that Gun bearing No. 14119-88 

was sent to the Central Forensic 

Laboratory nor does it contain any 

description of the cartridges."  
 

 40.  Still earlier, in Jaspal Singh vs. 

State of Punjab, 1998 (7) SCC 289, it 

was held by their Lordships of the 

Supreme Court thus: 
 

  "2. Admittedly, no evidence was 

led by the prosecution to prove that the 
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gun was in working condition and that the 

cartridges which were found from the 

person of the appellant were live 

cartridges. Neither ASI - Balbir Singh had 

stated so nor any report from an expert 

was obtained to establish that the gun was 

in working condition and that five 

cartridge were live. What was found in 

the gun were two empties and not live 

cartridges and, therefore, it was not proper 

to presume that it was in working 

condition. In absence of any evidence to 

that effect, the conviction of the appellant 

under both these aforesaid Section cannot 

be upheld. ........"  
 

 41.  In Dev Dutta and another vs. 

State, 2017 (1) ACR 604, this Court 

following the aforesaid decisions of their 

Lordships in a case relating to preparation 

to commit dacoity, held: 
 

  "34. In view of what has been 

indicated herein above, I am of the 

opinion that the prosecution has miserably 

failed to prove the case against the 

appellants beyond reasonable doubt. 

Recovery of pistols and cartridges from 

the appellants are also doubtful in the 

absence of any C.F.S.L. report and benefit 

of doubt is to be given to the appellants."  
 

 42. T his Court finds, from the 

evidence of the Investigating Officer, that 

he never sent any of the weapons for 

analysis to the Ballistic Expert. He has 

said that he did not do so because he was 

overburdened with work. Whatever be the 

reason, in the absence of a report from a 

Ballistic Expert, that the weapons were in 

working order, the ammunition was live, 

or the empties were fired from the guns 

said to have been recovered from the 

appellant's possession and that of his 

associates, makes the entire recovery of 

fire arms very doubtful. That apart, it has 

not figured in the evidence of any of the 

witnesses before the Court that the fire 

arms were in working order, or that the 

cartridges were live. 
 43.  In the circumstances, it is held 

that the prosecution have failed to prove 

that the weapons shown to be recovered 

from the appellants were, indeed, 

recovered from their possession or that 

the said weapons were employed in 

exchange of fire with the police party. 
 

  (5) Standard of proof by the 

prosecution in a case involving charges 

of preparation to commit dacoity and 

being one of the five persons assembled 

for the purpose 
 

 44.  It must again be remarked that 

the offence under Section 399 IPC is one 

of the few offence that is punishable at the 

stage of preparation. Once the offence is 

punishable at the stage of preparation and 

there is evidence about it, it cannot go 

unpunished. But, it would be prudent to 

remember that an offence punishable at 

the stage of preparation is founded on an 

act or omission that is so inchoate, that it 

is still not an attempt. Therefore, evidence 

about the offence must be scrutinized with 

circumspection to find out whether, in 

fact, the fact in issue is clearly established 

by good evidence. 
 

 45.  In Chaturi Yadav and others 

vs. State of Bihar, AIR 1976 SC 1412, 

conviction for offences under Sections 

399, 402 IPC, was overturned by their 

Lordships of the Supreme Court on facts 

that the appellants in that case were found 

to have assembled in the odd hours by 

night at 1 a.m. in the premises of a school. 

On seeing a police party, they tried to run, 

but some of them were apprehended. One 
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of the appellants, was found to be in 

possession of a gun and live cartridges, 

whereas the others had merely one live 

cartridge each, in their pockets. In those 

circumstances, their Lordships held thus: 
 

  "4. The Courts below have 

drawn the inference that the appellants 

were guilty under both the offences 

merely from the fact that they had 

assembled at a lonely place at 1 A.M. and 

could give no explanation for their 

presence at that odd hour of the night. Mr. 

Misra appearing for the appellant 

submitted that taking the prosecution case 

at its face value, there is no evidence to 

show that the appellants had assembled 

for the purpose of committing a dacoity or 

they had made any preparation for 

committing the same. We are of the 

opinion that the contention raised by the 

learned counsel for the appellants is well 

founded and must prevail. The evidence 

led by the prosecution merely shows that 

eight persons were found in the school 

premises. Some of them were armed with 

guns, some had cartridges and others ran 

away. The mere fact that these persons 

were found at 1 A.M. does not, by itself, 

prove that the appellants had assembled 

for the purpose of committing dacoity or 

for making preparations to accomplish 

that object. The High Court itself has, in 

its judgment, observed that the school was 

quite close to the market, hence it is 

difficult to believe that the appellants 

would assemble at such a conspicuous 

place with the intention of committing a 

dacoity and would take such a grave risk. 

It is true that some of the appellants who 

were caught hold of, by the Head 

Constable are alleged to have made the 

statement before him that they were going 

to commit a dacoity but this statement 

being clearly inadmissible has to be 

excluded from consideration. In this view 

of the matter, there is no legal evidence to 

support the charge under Sections 399 and 

402 against the appellants. The possibility 

that the appellants may have collected for 

the purpose of murdering somebody or 

committing some other offence cannot be 

safely eliminated. In these circumstances, 

therefore, we are unable to sustain the 

judgment of the High Court."  
 

 46.  A wholesome look at the 

evidence in this case would show that the 

prosecution had nothing in hand in the 

sense of tangible evidence, that may lend 

some credit to the ocular testimony to 

prove their case, except that they might 

have found the appellants for the worst, 

assembled at the place of occurrence. The 

prosecution account has been held to be 

unbelievable about the nature and place of 

occurrence, earlier in this judgment. The 

recovery of fire arms from the appellant 

and his companions is not established, or 

the credit of the independent public 

witnesses. The entire story appears to be 

one where the appellant has been framed. 

The Trial Court appears to have believed 

the story because it was a dacoity affected 

area. This Court thinks that in the 

circumstances of an area, that is afflicted 

by dacoity, the probability of a false 

implication by the police in a case of 

preparation to commit dacoity is far 

stronger, where there is no convincing 

and tangible evidence aliunde to establish 

facts that are necessary to prove a case of 

preparation. Those facts, in the clear 

opinion of this Court, have far from been 

proved. 
 

 47. This Court finds and holds that 

the prosecution has not been able to 

establish the appellant's guilt beyond 

reasonable doubt.
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 48.  In the result, the appeal succeeds 

and is allowed. The impugned judgment 

and order dated 27.02.1982 passed by the 

Special Judge (Dacoity Affected Areas), 

Farrukhabad in Special Sessions Trial 

no.3 of 1982, State vs. Jauhari and three 

others, under Sections 399 & 402 IPC 

(arising out of Case Crime no.430/81) and 

under Sections 25/27 of the Arms Act 

(arising out of Case Crime no.433/81), 

Police Station Kayamganj, District 

Farrukhabad, is hereby set aside and the 

appellant, Phool Singh is acquitted. 
 

 49.  The appellant, Phool Singh is on 

bail. He need not surrender. The bail 

bonds are cancelled and sureties stand 

discharged. However, the appellant, Phool 

Singh, is ordered to comply with the 

provisions of Section 437-A Cr.P.C. 

before the Trial Court. 
 

 50.  A copy of this judgment along 

with Trial Court record be sent to the 

learned Sessions Judge, Farrukhabad for 

information and necessary compliance. 

Judgment be certified and placed on 

record.  
---------- 
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 1.  Heard Mr. Sarvesh, learned 

counsel for the appellant and Mr. Prashant 

Kumar, learned Additional Government 

Advocate for the State. 
 

 2.  This criminal appeal has been 

filed by accused appellant Subhash S/o 

Shrinath, R/o village Basawanpur, police 

station Ghosi, District Mau against the 

judgment and order dated 30/31.03.2009, 

whereby appellant Subhash has been 

convicted under section 323/34 and 304 

(II) Indian Penal Code and has been 

sentenced for one year rigorous 

imprisonment for offence under section 

323/34 Indian Penal Code and for seven 

years rigorous imprisonment and a fine of 

Rs. 500 and in default of payment of fine 
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two months further imprisonment for 

offence under section 304(II) Indian Penal 

Code. All the sentences are directed to run 

concurrently. 
 

 3.  According to prosecution version 

as narrated by informant Ram Lakhan, on 

25.04.2006 at about 12:00 in the day, 

accused Subhash, Gulab and Dayanand 

came to his house and started abusing him 

and thereafter assaulted him with lathi, 

danda. Upon hue and cry, the co-villagers 

gathered there and saved him. The record 

further reveals that P.W.1 Smt. Dhanmati 

took her husband-informant to 

Community Health Centre, Ghosi, where 

his injuries were examined by Dr. D.N. 

Rai and thereafter he was referred to 

District Hospital, Mau where he was 

given treatment and after being relieved 

from the hospital, Smt. Dhanmati and 

Ram Lakhan came to their house in the 

village and remained in the house. On 

fourth day of incident, deceased Ram 

Lakhan went to the police station and on 

the oral dictation of first informant Ram 

Lakhan (deceased), one Non-Cognizable 

Report no. 86/2006 was registered on 

28.04.2006 at about 12:30 P.M. in Police 

Station Ghosi, District Mau for offences 

under section 323/504,506 IPC against 

accused Subhash, Gulab and Dayanand. 

After eighteen days from the incident, 

Ram Lakhan died on account of injuries 

and the P.W.1 Smt. Dhanmati gave 

information to police station about death 

of her husband Ram Lakhan, whereupon 

section 304 IPC was added and being 

cognizable offence, the case was 

converted into case crime no. 429 of 2006 

U/s 304 IPC. After investigation, the 

Investigating Officer submitted charge 

sheet against the named accused persons 

for offence under section 304 IPC and 

subsequent to the cognizance of offence, 

the learned Magistrate committed the case 

to the Court of Sessions and trial 

proceeded. 
 

 4.  The learned Trial Court framed 

charge against the accused persons for 

offence under section 504, 506(II), 323/34 

and 304/34 IPC vide order dated 

02.03.2007. In order to prove its case, the 

prosecution also relied upon documentary 

evidence, which were duly proved and 

consequently marked as Exhibits. The 

same are cataloged herein below:- 
 

  i). Application made by the 

informant Dhanmati qua the death of the 

deceased during treatment to the Police 

Station Ghoshi was marked as Exhibit-

Ka-1 and the same was proved by the 

informant (P.W.1); 
 

  ii). Medical examination report 

of the deceased before his death was 

marked as Exhibit-2 and the same was 

proved by Dr. D.N. Rai, Primary Health 

Centre, Ghosi, Mau (P.W.-4); 
 

  iii). Post-mortem report of the 

deceased was marked as Exhibit-3 and the 

same was proved by Dr. A.K. Srivastava 

(P.W.-5); 
 

  iv). Entry made in G.D. 

regarding registration of Case Crime No. 

429 of 2006 under Section 304 I.P.C. after 

the death of the deceased was marked as 

Exhibit-Ka-4 and the same was proved by 

the Constable Dhanoday Pandey (P.W.-

6); 
 

  v). Entry made in G.D. 

regarding death of the deceased given by 

the informant was marked as Exhibit-Ka-

5 and the same was also proved by the 

Constable Dhanoday Pandey (P.W.-6); 
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  vi). Site plan was marked as 

Exhibit-Ka-6 and the same was proved by 

Sub-Inspector Sheetala Prasad Upadhaya 

(P.W.-7); 
 

  vii). The charge-sheet was 

marked as Exhibit Ka-7 and the same was 

proved by Sub-Inspector Sheetala Prasad 

Upadhaya (P.W.-7); 
 

  viii). Non-Cognizable Report 

(N.C.R.), which was registered on oral 

information given by the Informant 

regarding the incident, was marked as 

Exhibit Ka-8 and the same was proved by 

Constable Radhey Shyam Yadav (P.W. 

8); 
 

  ix). Entry made in G.D. 

regarding the N.C.R. was marked as 

Exhibit-Ka-9 and the same was also 

proved by Constable Radhey Shyam 

Yadav (P.W. 8); 
 

  x). Inquest report of the deceased 

was marked as Exhibit-Ka-10 and the same 

was proved by Sub-Inspector Mithlesh Kumar 

Mishra (P.W.-9); 
 

  xi). Chalan lash was marked as 

Exhibit-Ka-11 and the same was proved 

by Sub-Inspector Mithlesh Kumar Mishra 

(P.W.-9); 
 

  xii). Photo lash was marked as 

Exhibit-Ka-12 and the same was proved 

by Sub-Inspector Mithlesh Kumar Mishra 

(P.W.-9); 
 

  xiii). Letter written to the 

Reserved Inspector, Police Line, Mau was 

marked as Exhibit-Ka-13 and the same 

was proved by Sub-Inspector Mithlesh 

Kumar Mishra (P.W.-9); and 

  xiv). Letter written to the Chief 

Medical Officer, Mau regarding post-

mortem of the deceased was marked as 

Exhibit-Ka-14 and the same was proved 

by Sub-Inspector Mithlesh Kumar Mishra 

(P.W.-9). 
 

 5.  The prosecution also examined 

total nine witnesses in the following 

manner:- 
 

  P.W.1 Smt. Dhanmati wife of 

deceased Ram Lakhan is an eye witness of 

the incident. P.W.2 Manraj is neighbor of 

the deceased and is another eye witness of 

the incident. P.W.3 Smt. Gyanti @ 

Gyanmati wife of Rama Shanker is 

daughter-in-law of the deceased and she 

was also present in the house at the time of 

the incident and is an eye witness. P.W.4 

Dr. D.N. Rai was posted at CHC, Ghosi, 

who examined the injuries of Ram Lakhan 

on 25.04.2006 at about 06:00 P.M. and has 

proved the same. P.W.5 Dr. A.K. Srivastava 

had conducted post mortem examination of 

the cadaver of Ram Lakhan and has proved 

the post mortem examination report. P.W.6 

Constable Dhanoday Pandey was posted as 

Constable Clerk in the police station Ghosi, 

who proved the registration of non-

cognizable report and its subsequent 

conversion into cognizable report. P.W.7 

Sub-Inspector Sheetla Prasad Upadhaya had 

conducted investigation and had submitted 

charge sheet and has proved the same. The 

P.W.8 Constable Radhe Shyam Yadav has 

proved the non-cognizable report lodged by 

Ram Lakhan (deceased). The P.W.9 Sub-

Inspector Mithilesh Kumar Singh had 

conducted inquest and has proved the same 

along with other police papers.  
 

 6.  The defense has challenged the 

prosecution case by submitting that:- 
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  (a) There is delay in registration 

of the non-cognizable report in as much 

as the incident alleged to have taken place 

on 25.04.2006 at about 12:00 in the 

afternoon, while the non-cognizable 

report is said to have been lodged on 

28.04.2006 at about 12:30 P.M. with 

delay of about three days, which fact 

gives an obvious inference that the 

prosecution case is concocted.  
 

  (b) Looking into the injuries of 

the deceased, it is highly improbable that 

the deceased had himself dictated the non-

cognizable report at police station after 

three days of receiving the injuries and 

hence, this circumstance creates serious 

doubt about prosecution version. The 

prosecution case has been materially 

improved from stage to stage with the 

passage of time in as much as the first 

information report does not disclose any 

specific role and contains allegations 

about assault by lathi, danda only but in 

the statement of witnesses before the 

court, the allegation with regard to the 

exhortation and assault by fist has also 

been introduced and role of lathi injury 

has been specified against the appellant 

Subhash. All these improvements make 

the prosecution case wholly unreliable.  
 

  (c) The alleged eye witnesses 

are not reliable and their presence at the 

scene of occurrence is highly improbable 

as they did not receive any injury and they 

did not try to save the deceased, which is 

quite unnatural. 
 

  (d) The alleged non-cognizable 

report cannot be treated as dying 

declaration of the deceased. 
 

  (e) The appellant had no 

intention or knowledge to commit the 

offence, even according to the 

prosecution's own case and the accused 

persons were not armed with any weapon 

at initial stage and admittedly the accused 

appellant merely used lathi against the 

deceased.  
 

  (f) In any view of the matter, the 

sentence of seven years rigorous 

imprisonment is too severe and is liable to 

be reduced.  
 

 7.  On the other hand learned 

Additional Government Advocate has 

contended that the prosecution has proved 

its case beyond reasonable doubt. The 

deceased had himself given the 

information to police station and the non-

cognizable report was registered on his 

dictation and has been duly proved by the 

prosecution witnesses and thus the 

prosecution evidence is wholly reliable 

and intact and as such, the accused 

appellant has been rightly convicted and 

the quantum of sentence is proportionate 

to the guilt of accused appellant. 
 

 8.  In order to appreciate rival 

submissions mentioned above, the court 

proceeds to examine the evidence on 

record. 
 

 9.  P.W.1 Smt. Dhanmati wife of 

deceased Ram Lakhan has stated in her 

examination in chief that on the day of the 

alleged incident at about 12:00 O'clock in 

the afternoon, her husband was sitting on 

a cot under the shed in front of his house 

and she was also present sitting on earth. 

Suddenly the accused persons namely 

Subhash, Gulab and Dayanand arrived 

there crossing the boundary of her house 

and started abusing her husband with 

filthy language and asked her husband as 

to how he was talking to Raj Kumar. At 
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this juncture, her husband as well as she 

protested and asked the accused persons 

not to abuse like this. Thereafter the 

accused Dayanand exhorted to kill her 

husband and all of them dragged her 

husband from the shed. The appellant 

Subhash picked up the lathi, which was 

kept near the cot of her husband and 

assaulted upon him with lathi and accused 

Gulab assaulted with kick and fist causing 

injuries. She took her husband to Amila 

Police Outpost and informed the police 

but the police personals had stated that 

first of all medical treatment may be 

given to the victim and thereafter she may 

to register the case. She took her husband 

to Govt. Hospital Ghosi where her 

husband was medically examined and he 

was referred to District Hospital, Mau. In 

District Hospital Mau, her husband was 

treated and thereafter on fourth day of the 

incident her husband himself went to the 

police outpost and lodged the report. 

However on 18th day of the incident, her 

husband died on account of injuries. She 

sent written information regarding death 

of her husband to police station, which 

has been proved by her as exhibit Ka-1. 

Thereafter the police arrived and prepared 

inquest and site plan etc. and also 

recorded her statement. Two days prior to 

the incident, a quarrel had taken place 

with Raj Kumar and the aforesaid Raj 

Kumar belongs to the gang of the accused 

persons. 
 

 10.  She has also stated in her cross 

examination that two months prior to this 

incident, a quarrel had taken with Raj 

Kumar and in that quarrel Raj Kumar had 

beaten her daughter-in-law by fist and 

kick and it was reported by her husband to 

the police and the medical examination of 

her daughter-in-law was also conducted. 

She has also stated in her cross 

examination that after treatment of her 

husband in District Hospital, she took him 

to the village on the same day and since 

then, her husband remained at home till 

his death. 
 

 11.  The P.W.2 Manraj son of Jallu, 

whose house is situated at about 25 steps 

ahead from the house of the deceased, has 

stated in his testimony that he was present 

in front of his house at the time of the 

incident and after hearing hue and cry, he 

reached at the place of incident and saw 

the accused Subhash, Gulab and 

Dayanand abusing and assaulting Ram 

Lakhan. When Ram Lakhan protested, 

appellant with the danda and accused 

Gulab and Dayanand with fists and kicks, 

assaulted Ram Lakhan. Thereafter he and 

many persons intervened and saved Ram 

Lakhan. He has also stated in his 

testimony that Ram Lakhan was taken to 

the hospital by his wife and other persons 

and he died after 17-18 days of the 

incident. He has further stated that 

deceased Ram Lakhan had received 

injuries in his head and chest region. He 

also identified accused Gulab and 

Subhash in the court and has stated that 

accused Dayanand is not present in the 

court. He corroborated the statement of 

P.W.1 in all material aspects. He was 

cross examined at great length but nothing 

substantial could be elicited in his cross 

examination. 
 

 12.  P.W. 3 Smt. Gyanti @ Gyanmati 

is daughter-in-law of deceased Ram 

Lakhan. She was there in the house when 

the incident occurred. She corroborated 

the statement of P.W.1 and P.W.2 in all 

material aspects with regard to the abuse 

and the manner of assault by accused 

persons and also other relevant facts. She 

has been cross examined and in her cross 
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examination she states that during quarrel 

with Raj Kumar, she was not assaulted 

and beaten. She has denied the suggestion 

made to her in cross examination that on 

the alleged date of incident, she was in 

her Maika. 
 

 13.  P.W.4 Dr. D.N. Rai who firstly 

examined the victim on 25.04.2006 at 

06:00 P.M. at C.H.C., Ghosi has stated 

that at about 06:00 P.M., Ram Lakhan 

was brought before him by his wife Smt. 

Dhanmati and was examined by him, 

whereupon the injuries mentioned in the 

medical examination report were found 

on the person of Ram Lakhan and 

thereafter, the victim was referred to 

District Hospital, Mau. This prosecution 

witness has proved the medical 

examination report and has stated that all 

the injuries had possibly occurred on 

25.04.2006 at about 12:00 O'clock in the 

afternoon and were caused by hard, blunt 

object and were fresh and the injuries no. 

1 & 5 were on vital part of the body. He 

did not give any opinion regarding nature 

of injuries and had referred the victim to 

District Hospital, Mau for further 

management. 
 

 14.  P.W.5 Dr. A.K. Srivastava had 

conducted the post mortem and has 

proved the post mortem examination 

report, in which he found five ante 

mortem injuries on the person of deceased 

and has stated that the cause of death was 

subdural hematoma on account of head 

injuries. He found the fracture of left 

parietal bone and also found fracture of 

10th, 11th & 12th ribs of left side back. 

Membranes, brain, pleura were found 

congested and peritonea and spleen was 

found contused. He has stated that injuries 

of head and chest were sufficient in the 

ordinary course of nature to cause death 

and it could have been caused by lathi. He 

has also stated that if the proper medical 

treatment would have been given to the 

deceased, his life would have been saved. 
 

 15.  P.W.6 Constable Dhanoday 

Pandey has stated in his examination-in-

chief that on 17.05.2006, he was posted as 

Constable Clerk in police station Ghosi. 

The then In-charge Inspector Sri Bachha 

Paswan submitted post-mortem 

examination report no.106/2006 at police 

station and directed him to alter the 

offences and in pursuance thereof, he 

altered the non-cognizable report 

no.86/2006 U/s 323, 504, 506 IPC to Case 

Crime No.429/2006 U/s 304 IPC. He was 

also present at police station on 

13.05.2006, when Smt. Dhanmati 

informed in writing about the death of 

Ram Lakhan. This prosecution witness 

has proved the relevant G.D. entry in this 

regard. 
 

 16.  P.W.7 Sub-inspector Sheetla 

Prasad Upadhyay has stated that on 

18.05.2006, he was posted in police 

station Ghosi as Sub-inspector (Civil 

Police) and the investigation of Case 

Crime NO.429 of 2006 was entrusted to 

him. He investigated the same and had 

submitted a charge-sheet. 
 

 17.  P.W.8 Constable Radhe Shyam 

Yadav has stated in his examination-in-

chief that on 28.04.2006, he was posted as 

Constable Clerk at police station Ghosi. 

On 28.04.2006, at about 12.30 P.M. Ram 

Lakhan came to police station and gave 

oral information about the incident and in 

pursuance thereof, a non-cognizable 

report no.86/2006 u/s 323, 504, 506 IPC 

was registered. This prosecution witness 

has proved the non-cognizable report to 

the incident of Ram Lakhan. 
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 18.  P.W.9 Constable Mithilesh 

Kumar has stated that on 13.5.2006, he 

was posted as In-charge police outpost 

Amila of police station Ghosi and he had 

conducted inquest of deceased Ram 

Lakhan. This prosecution witness has 

proved the inquest report and other police 

papers prepared by him. 
 

 19.  In their examination U/s 313 

Cr.P.C., the accused persons have denied 

their involvement in the offence and have 

stated that they have been falsely 

implicated on account of enmity and the 

evidence adduced against them is false. 

An application 63Kha was moved by 

accused Dayanand showing his date of 

birth as 07.05.1991 and claiming to be 

juvenile on the date of incident. He 

produced the entries of Kutumb register 

mentioning his date of birth, voter list and 

his medical examination showing his age 

on the date of medical examination in 

between 20-21 years. The learned Trial 

Court conducted enquiry and came to the 

conclusion vide order dated 15.01.2009 

that the accused Dayanand was juvenile at 

the time of incident and his case was 

separated and the trial continued for 

accused appellant Subhash and co-

accused Gulab. 
 

 20.  From a careful scrutiny of the 

evidence available on record, it is 

undoubtedly apparent that the witnesses 

of fact i.e. P.W.1 Smt. Dhanmati and 

P.W.3 Smt. Gyanti @ Gyanmati are most 

natural witnesses as P.W.1 Smt. Dhanmati 

is wife of deceased and her presence with 

her husband Ram Lakhan in daytime at 

her house cannot be doubted. Similarly, 

Smt. Gyanti @ Gyanmati is daughter-in-

law of the deceased and according to the 

normal course of daily life, she is also 

supposed to be there in the house, as she 

is also a housewife. The presence of both 

these witnesses has not been seriously 

challenged by the defense. Even a 

suggestion has not been given to P.W.1 

Smt. Dhanmati that on the alleged date 

and time of occurrence, she was not there 

in the house with Ram Lakhan. A half 

hearted suggestion has been given to 

P.W.3 Smt. Gyanti @ Gyanmati that she 

was at her Maika on the date of the 

incident but she has denied the same. 

Similarly no suggestion has been given to 

P.W.2 that he was not there in his house 

when the incident took place. A lengthy 

cross examination has been made from all 

the three witnesses, but nothing could be 

achieved to raise slightest doubt regarding 

the veracity of their deposition, which is 

otherwise natural and truthful and is 

corroborated by medical evidence. The 

statement of P.W. 1 Smt. Dhanmati 

corroborates other independent 

circumstances and evidence available on 

record. In the medical examination report 

of deceased Ram Lakhan prepared in 

Community Health Center, Ghosi, the 

injured was shown to be brought by Smt. 

Dhanmati and this fact has also been 

proved by P.W.4 Dr. D.N. Rai in his 

deposition. 
 

 21.  Learned defense counsel has 

tried to argue that the investigation of the 

case is not proper and there appears 

cutting and over-writing in police papers 

and in addition to this circumstance, the 

registration of non-cognizable report by 

Ram Lakhan after third day of the 

incident is also doubtful in as much as 

after receiving such injuries, he would 

have been in a state of coma on account 

of subdural hematoma as suggested by the 

doctor and it is highly improbable for him 

to reach to the police station and lodge the 

non-cognizable report at his own instance. 
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 22.  This submission made by the 

learned Counsel for the accused appellant 

prima facie appears to be attractive but a 

conspicuous view over evidence available 

on record reveals its weakness. The P.W. 1 

has categorically stated in her statement that 

after medical examination in District 

Hospital, the deceased Ram Lakhan was 

taken back to his home and he remained at 

his home continuously till his death. Not a 

single question has been put by the 

prosecution, while cross-examining P.W.1 

about the condition of the victim Ram 

Lakhan when he was at home since 

25.04.2006 to 13.05.2006. There is not even 

a suggestion to this effect that after coming 

from the hospital, the victim regained his 

health and was capable of speaking 

something or not or whether he was bed-

ridden or was in a state of coma. On the 

other hand, there is specific averment made 

by P.W.1 that the deceased went to police 

station and lodged the non-cognizable 

report. This fact has been corroborated by 

Constable Clerk P.W. 6 Dhanoday Pandey 

and P.W. 8 Constable Radhey Shyam 

Yadav, who have proved the registration of 

non-cognizable report by deceased Ram 

Lakhan and have also proved thumb 

impression of the deceased on that report. 

The defense has tried to challenge aforesaid 

facts by pointing out some cuttings and over 

writing in the police papers and General 

Diary entries but such shortcomings has 

been duly explained by the witness P.W. 8 

Constable Radhey Shyam Yadav. Hence, 

there is no such circumstance available on 

record, which may raise doubt about the 

registration of the non-cognizable report by 

the deceased himself. Rather it makes out 

an additional factor in support of eye-

witness account of the incident. 
 

 23.  Thus, from the evidence 

available on record, this Court comes to 

the definite conclusion that the 

prosecution evidence and the alleged eye-

witnesses are natural and truthful and the 

prosecution has succeeded beyond 

reasonable doubt in proving the 

participation of the accused in 

commission of the offence. 
 

 24.  With respect to the submission 

on behalf of appellant regarding absence 

of intention or knowledge about inflicting 

deadly injuries to the deceased, it born out 

from the statement of P.W.4 Dr. D.N. Rai 

and from the medical examination report 

of deceased dated 25.04.2006 proved by 

him and from the post mortem 

examination report proved by P.W.5 Dr. 

A.K. Srivastava and from his other part of 

statement, it is established that multiple 

blows were inflicted to the deceased by 

blunt weapon on the vital parts of the 

body and this role has been specifically 

assigned to accused appellant Subhash. 

The injury no. 5 shows multiple abraded 

contusions in an area of 28 cm and 10 cm 

over left side of abdomen and chest and 

underlying the seat of injuries, three ribs 

were found fractured and many internal 

organs were found contused. In the head 

region, the parietal bone was found 

fractured. The P.W.5 Dr. A.K. Srivastava 

has specifically stated that the injuries 

received by the deceased in his head and 

chest were sufficient in the ordinary 

course of nature to cause death. 
 

 25.  To ascertain element of 

knowledge regarding any criminal act, 

whenever any person with conscious state 

of mind about his act causes injury to 

another without any reasonable excuse, it 

is required to be inferred that he was 

knowing about the outcome of injuries so 

caused by him and like-wise, repeated 

blow of Lathi as a weapon to an old age 
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person on his vital parts like head, chest, 

abdomen, etc. would certainly give 

inference that he was having complete 

knowledge about its result. The term 

"intention" and "knowledge" have been 

discussed and explained in catena of 

judgments of Hon'ble Supreme Court and 

this court. While intention requires guilty 

state of mind or what we say ill will, the 

law provides punishment for those acts 

too, which doesn't have element of 

"intention" but the awareness of the 

consequences of the act. Without 

burdening the judgment with bunch case-

laws, one celebrated judgment of Hon'ble 

Supreme Court may be referred in this 

regard. In the case of Jai Prakash 

reported in (1991) 2 SCC 32, the Hon'ble 

Supreme Court while referring to Virsa 

Singh's case, AIR 1958 SC 465 and 

Jagrup Singh's case, AIR 1981 SC 1552 

made observations about element of 

"knowledge", which are worth quoting 

and are recapitulated as follows: - 
 

  "In both these cases it is clearly 

laid down that the prosecution must prove 

(1) - that the body injury is present, (2) - 

that the injury is sufficient in the ordinary 

course of nature to cause death, (3) - that 

the accused intended to inflict that 

particular injury that is to say it was not 

accidental or unintentional or that some 

other kind of injury was intended. In other 

words Clause Thirdly consists of two 

parts. The first part is that there was an 

intention to inflict the injury that is found 

to be present and the second part that the 

said injury is sufficient to cause death in 

the ordinary course of nature. Under the 

first part the prosecution has to prove 

from the given facts and circumstances 

that the intention of the accused was to 

cause that particular injury. Whereas the 

second part whether it was sufficient to 

cause death is an objective enquiry and it 

is a matter of inference or deduction from 

the particulars of the injury. The 

language of Clause Thirdly of S. 300 

speaks of intention at two places and in 

each the sequence is to be established by 

the prosecution before the case can fall in 

that clause. The 'intention' and 

'knowledge' of the accused are subjective 

and invisible states of mind and their 

existence, has to be gathered from the 

circumstances, such as the weapon used, 

the ferocity of attack, multiplicity of 

injuries and all other surrounding 

circumstances. The framers of the Code 

designedly used the words 'intention' and 

'knowledge' and it is accepted that the 

knowledge of the consequences which 

may result in doing an act is not the same 

thing as the intention that such 

consequences should ensue. Firstly, when 

an act is done by person, it is presumed 

that he must have been aware that certain 

specified harmful consequences would or 

could follow. But that knowledge is bare 

awareness and not the same thing as 

intention that such consequences should 

ensue. As compared to 'knowledge', 

'intention' requires something more than 

the mere foresight of the consequences, 

namely the purposeful doing of a thing to 

achieve a particular end."  
 

 26.  The Hon'ble Supreme Court 

further elaborated the discussion by 

referring to Russell on Crime (12th edn. at 

page 41) and observed as follows: 
 

".............................................  
............................................................  
 

  "In the present analysis of the 

mental element in crime the word 

'intention' is used to denote the mental 

attitude of a man who has resolved to 
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bring about a certain result if he can 

possibly do so. He shapes his line of 

conduct so as to achieve a particular end 

at which he aims."  
 

  It can thus be seen that the 

'knowledge' as contrasted with 'intention' signify 

a state of mental realization with the bare state 

of conscious awareness of certain facts in which 

human mind remains supine or inactive. On the 

other hand, 'intention' is a conscious state in 

which mental faculties are aroused into activity 

and summoned into action for the purpose of 

achieving a conceived end. It means shaping of 

one's conduct so as to bring about a certain 

event. Therefore in the case of 'intention' mental 

faculties are projected in a set direction. 

Intention need not necessarily involve 

premeditation. Whether there is such an 

intention or not is a question of fact. In Clause 

Thirdly the words "intended to be inflicted" are 

significant. As noted already, when a person 

commits an act, he is presumed to expect the 

natural consequences. But from the mere fact 

that the injury caused is sufficient in the ordinary 

course of nature to cause death it does not 

necessarily follow that the offender intended to 

cause the injury of that nature. However, the 

presumption arises that he intended to cause 

that particular injury. In such a situation the 

court has to ascertain whether the facts and 

circumstances in the case are such as to rebut 

the presumption and such facts and 

circumstances cannot be laid down in an 

abstract rule and they will vary from case to 

case. However, as pointed out in Virsa Singh 

case the weapon used, the degree of force 

released in wielding it, the antecedent relations 

of the parties, the manner in which the attack 

was made that is to say sudden or premeditated, 

whether the injury was inflicted during a 

struggle or grappling, the number of injuries 

inflicted and their nature and the part of the 

body where the injury was inflicted are some of 

the relevant factors. These and other factors 

which may arise in a case have to be considered 

and if on a totality of these circumstances a 

doubt arises as to the nature of the offence, the 

benefit has to go to the accused. In some cases, 

an explanation may be there by the accused like 

exercise of right of private defence or the 

circumstances also may indicate the same. 

Likewise there may be circumstances in some 

cases which attract the first exception. In such 

cases different considerations arise and the 

court has to decide whether the accused is 

entitled to the benefit of the exception, though the 

prosecution established that one or the other 

clauses of S. 300 Indian Penal Code is attracted. 

In the present enquiry we need not advert to that 

aspect since we are concerned only with scope 

of Clause Thirdly of S. 300 IPC."  
 

 27.  In view of above discussed 

position of law, it is established beyond 

doubt that accused appellant Subhash had 

inflicted repeated blows on the vital parts 

of the body of deceased Ram Lakhan and 

the only inference, which can safely be 

drawn is that he was knowing fully well 

the consequences of his act that it may 

cause death of deceased Ram Lakhan and 

thus, he is guilty of the offence U/s 

304(II) Indian Penal Code. 
 

 28.  Lastly, the learned counsel for 

the defense has submitted that in view of 

the facts and circumstances of the case, 

the sentence is too severe and it may be 

reduced as may deem fit. 
 

 29.  In this regard, the position of law 

as held by Hon'ble Supreme Court in 

Sadha Singh And Anr. vs State of 

Punjab, (1985) 3 SCC 225 is as follows: - 
 

  "5. The next question is what 

should be the adequate sentence. We must 

confess that what ought to be the proper 

sentence in a given case is left to the 
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discretion of the trial court, which 

discretion has to be exercised on sound 

judicial principles. Various relevant 

circumstances which have a bearing on 

the question of sentence have to be kept in 

view. Before deciding the quantum of 

sentence the learned Sessions Judge has 

to hear both the sides as required by the 

relevant provision of the Cr.P.C.  
 

  6. In an appeal against the 

conviction, it is open to the High Court to 

alter or modify or reduce the sentence 

after confirming conviction. If the High 

Court is of the opinion that the sentence is 

heavy or unduly harsh or requires to be 

modified, the same must be done on well 

recognised judicial dicta. Therefore, we 

may first notice the reasons which 

appealed to the learned Judge to reduce 

the substantive sentence awarded to the 

appellants to sentences undergone." 
 

 30.  This Court has considered 

submission in this regard in the light of 

the evidence, facts and circumstances of 

the case and finds in the present case that 

the deceased who is an old man, aged 

about 60 years, has been assaulted 

without any provocation. He was beaten 

mercilessly by repeated blows of lathi. 

The accused appellant Subhash is a 

healthy men aged about 40 years. The 

accused chose vital parts of the body to 

inflict injuries. In these circumstances the 

sentence of seven years rigorous 

imprisonment appears to be appropriate 

and does not call for any interference. 
 

 31.  The appeal fails and is, 

accordingly, dismissed. 

 
 32.  Since the appellant is already on 

bail, the Chief Judicial Magistrate, Mau is 

directed to ensure that the appellant is 

taken into custody and sent in jail for 

serving out of his sentence awarded by 

the trial court. The bail bond of the 

appellant is cancelled and his sureties are 

also discharged. 
 

 33. A copy of this order be sent to 

the Chief Judicial Magistrate, Mau 

immediately for necessary compliance of 

this judgment and order.  
---------- 
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 1.  This appeal arises out of the 

impugned judgement and order dated 

03.05.1988 passed by II Additional District & 

Sessions Judge, Kanpur Dehat in Sessions 

Trial Nos. 50 of 1985 (State Vs. Dinesh) and 

104A of 1985 (State Vs. Surendra Singh), 

convicting the accused-appellants under 

Section 302/34 of IPC and sentencing them to 

undergo imprisonment for life. 
 

 2.  In the present case, name of the 

deceased is Ram Swaroop Tiwari. Deceased 

stood as a surety for appellant Dinesh but as 

Dinesh continued to commit crimes, 

deceased informed him that if he will not 

make himself correct, in such a condition, 

deceased would be compelled to get his bail 

cancelled. Looking to this attitude of the 

deceased, accused Dinesh got annoyed with 

him and with the help of co-accused 

Surendra Singh, Umesh (died during 

investigation) and Ramesh (absconded 

during trial), on 03.08.1984 committed the 

murder of the deceased by causing gun shot 

and axe injury to him. Incident has been 

witnesses by Shiv Kant Tiwari (PW-2), a 

child witness aged eight years (son of 

deceased), who at the time of commission 

of offence was with the deceased. Hearing 

the cries of the deceased, his another son 

Kamal Kant Tiwari (PW-1) rushed to the 

spot and saw the accused persons fleeing 

from the spot. On the written report Ex.Ka.-

1 lodged by Kamal Kant Tiwari (PW-1) on 

03.08.1984 at 07.45 pm, FIR was registered 

against four accused persons under Section 

302 of I.P.C. 
 

 3.  Inquest on the dead body of the 

deceased was conducted, on the same day 

i.e. 03.08.1984, vide Ex.Ka.4, which 

started at 09.30 pm and completed at 

about 11.00 pm and body was sent for 

postmortem, which was conducted by Dr. 

Anil Bihari Lal Saxena (PW-7) vide 

Ex.Ka.15 on 04.08.1984. 
 

  As per Autopsy Surgeon, as 

many as seventeen following injuries 

were found on the body of the deceased:  

 
  "1. An incised wound 12cm x 

3cm x brain cavity deep, right side of 

scalp, 3cm above Rt. ear.  
 

  2. An incised wound 9cm x 3cm 

x bone deep cut on posterior side of scalp, 
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1½ cm behind right ear temporal bone 

fractured. 
 

  3. An incised wound 8cm x 3cm 

x bone cut deep on right side face upto 

right ear, temporal bone fractured. 
 

  4. An incised wound 11cm x 

4cm x bone cut on rt. side neck extended 

above upto the scalp behind the ear-

temporal bone fractured. 
 

  5. An incised wound 6cm x 2½ cm 

on the rt. side neck just below the injury no. 4. 
 

  6. An incised wound 27cm x 5½ cm 

x bone cut posterior and left side of neck, 

occipetal bone and vertebra upper fractured. 
 

  7. An incised wound 10cm x 2½ 

cm x muscle deep on the upper part of 

back just below the root of neck. 
 

  8. An incised wound 8cm x 1½ x 

muscle deep on the back of right shoulder. 
 

  9. An abrasion-contusion 5½ cm 

x 3½ cm on the back of right shoulder just 

below on injury no. 8. 
 

  10. An incised wound 4 cm x 1½ 

cm x muscle deep on the epigastric fossa. 
 

  11. An incised wound 10 cm x 

3½ cm x muscle deep on ventral aspect of 

rt. hand forearm in its middle part. 
 

  12. A gun shot wound of entry 4 

cm x 3½ cm x through and through on the 

dorsal aspect of right forearm, 8 cm 

below the right elbow, margins inverted 

and ulna bone fractured. 

 
  13. A gun shot wound of exit 10 

cm x 3 cm x through and through 

communicating to the injury no. 12 on the 

ventral aspect of rt. forearm 2½ cm above 

the wrist joint-margins everted and one 

wadding piece is recovered. 
 

  14.  A gun shot wound of exit 8 

cm x 3 cm x through and through 

communicating to the injury no. 12 on the 

medial side of rt. forearm, 1½ cm away 

from injury no. 13, margins everted and 

one wadding piece is recovered from the 

wound. 
 

  15.  Multiple gun shot wound of 

entry in an area of about 20 cm x 6 cm x 

muscle deep on rt. side of lower part of 

chest and upper part of abdomen, 18 

pellets (16 small + 1 big and one broken) 

recovered from the wound. 
  16.  One gun shot wound of 

entry 1 cm x 1 cm x through and through 

4 cm above the left writ joint on ventral 

aspect medial side, margins inverted. 
 

  17.  One gun shot wound of exit 

1½ cm x 1½ cm x through and through 

communicating to the injury no. 16 on the 

ventral aspect and above the writ joint 

margins everted." 
 

  Cause of death of the deceased 

was due to shock and haemorrhage as a 

result of antemortem injuries.  
 

 4.  During investigation, accused 

Umesh died and, therefore, charge sheet 

was filed against the appellants and one 

absconded accused Ramesh. 
 

 5.  While framing charge, the trial Judge 

has framed charge against the accused-

appellants under Section 302/34 of I.P.C. 
 

 6. During trial accused Ramesh had 

absconded and, therefore, the trial court 
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proceeded with the trial of Dinesh and 

Surendra Singh. 
 

 7.  So as to hold the accused 

appellants guilty, prosecution has 

examined eight witnesses, whereas one 

defence witness has also been examined. 

Statements of the accused-appellants were 

recorded under Section 313 Cr.P.C. in 

which, they pleaded their innocence and 

false implication. 
 

 8.  By the impugned judgment, the 

trial Judge has convicted and sentenced 

the accused-appellants as mentioned in 

paragraph no. 1 of this judgment. Hence 

this appeal. 
 

 9.  Learned counsel for the appellants 

submits: 
 

  (i) that the FIR is ante-dated, 

inquest was prepared on 03.08.1984 and 

in the same, reference of seizure memo 

has been given whereas seizure was 

affected on 04.08.1984. Learned counsel 

submits that in the inquest, crime number 

and other details have not been 

mentioned, whereas as per requirement of 

law, the same ought to have been 

mentioned. 
 

  (ii) that Kamal Kant Tiwari 

(PW-1) had not even seen the accused 

persons fleeing from the spot, but with the 

help of police, he has put forth an 

absolute false case. 
 

  (iii) that Shiv Kant Tiwari (PW-

2), a child witness, had not seen any 

occurrence nor he was present at the spot 

and it was only after tutoring him, he has 

been made as an eye-witness to the 

incident. Had this witness would have 

seen the occurrence, in the spot map, 

details of the place from where he saw the 

incident would have been shown. 
 

  (iv) that there is delay in 

recording 161 Cr.P.C. statement of Shiv 

Kant Tiwari (PW-2) and the said delay 

has not been explained by the 

prosecution. Even otherwise, PW-2 does 

not appear to be a competent witness. 
(v) that motive assigned by the 

prosecution appears to be very weak and 

for such a small thing, nobody would 

commit a murder. 
 

  (vi) that as per prosecution case, 

Gauri Nath, Shyama Devi and Sudha had 

also seen the occurrence, but these 

witnesses have not been examined by the 

prosecution. 
 

  (vii) that there is inordinate 

delay in sending the copy of special report 

to the Magistrate. 
 

 10.  On the other hand, supporting 

the impugned judgment, it has been 

argued by the State counsel: 
 

  (i) that there is no evidence on 

record to show that FIR is ante-timed. He 

submits that inquest started on 03.08.1984 

at 09.30 pm and the same continued till 

11.00 in the night and that could be the 

reason that in the recovery memo, next 

date i.e. 04.08.1984 has been mentioned. 

He points out that in the inquest, FIR 

number has been mentioned and the other 

details have also been shown therein and 

thus, it cannot be said that the FIR is ante-

dated. It has been argued that even 

assuming that there is some clerical 

mistake in mentioning the time or date, it 

would not be fatal for the prosecution 

when there is other conclusive evidence 

available on record. He submits that 
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police had gone to record 161 Cr.P.C. 

statement of the witnesses, but as the 

entire family was in a shock and was 

crying, the statement could not be 

recorded. 
 

  (ii) that Shiv Kant Tiwari (PW-2) 

appears to be a fully competent witness and 

from his statement, it is apparent that he is a 

mature boy and had not been tutored. 
 

  (iii) that Kamal Kant Tiwari 

(PW-1) appears to be another witness. He 

states that he saw the accused persons 

fleeing from the spot and had he been a 

planted witness, he would have become 

an eye witness to the incident. 
 

  (iv) that non-examination of 

Gauri Nath, Shyama Devi and Sudha 

would not be fatal for the prosecution, as 

it is the choice of the prosecution to 

examine its witnesses. 
 

  (v) that motive part has been 

duly proved by the prosecution wherein in 

the FIR itself, it has been stated that 

despite request of the deceased when 

appellant no. 1 Dines continued his illegal 

activities, he was warned, which was not 

liked by him, as a result of which Dinesh 

was having animosity with the deceased. 
 

  (vi) that Shiv Kant Tiwari (PW-

2) has categorically stated that when his 

father was being killed, he hide himself 

near the bundle of wood and cow dung. 
 

  (vii) that FIR was registered at 

07.45 pm and the inquest was prepared till 

late in the night and on the next morning, 

special report was sent to the Magistrate. 
 

 11.  We have heard counsel for the 

parties and perused the record. 

 12.  Kamal Kant Tiwari (PW-1), is a 

son of the deceased and the informant. He 

has stated that his father stood as surety 

for accused Dinesh in the earlier criminal 

case but even thereafter, appellant Dinesh 

continued to commit theft and dacoity. 

His father had asked appellant Dinesh that 

in such eventuality, he would get his bail 

cancelled and hearing this, appellant 

Dinesh was annoyed with his father. On 

the date of incident at about 4:00 pm, 

when his father was sitting at the door 

steps of one Gauri Nath along with Shiv 

Kant Tiwari (PW-2), he heard the cries 

when he was sitting in his house which is 

about 200-250 yards from the house of 

Gauri Nath. He along with Vimal Kant, 

Krishna Swaroop and several other 

persons immediately rushed to the house 

of Gauri Nath and then heard the sound of 

gunshot. Thereafter, he saw accused 

appellant Dinesh, Surendra Singh and 

Ramesh coming out from the house. He 

states that accused-appellants Dinesh and 

Surendra Singh @ Babua were having 

gun with them whereas Umesh and 

Ramesh were having country made 

pistols. In the house, he saw the dead 

body of his father having number of 

gunshot and axe injuries. He states that 

Shiv Kant Tiwari (PW-2) was found in 

the same room where dead body of the 

deceased was lying. He further states that 

thereafter, he lodged the FIR. He has 

clarified that as Radha, one of the witness 

has been married in the family of accused 

Dinesh, she is not willing to adduce her 

evidence. In the cross-examination, he has 

clarified that he had not seen any accused 

carrying axe. It is relevant to note that 

recovery of axe was made from the spot 

itself and this he has clarified in 

paragraph no. 10 of his cross-

examination. In the cross-examination, 

this witness remained firm and has 
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reiterated as to the manner in which the 

incident occurred. He has further stated 

that in a room where dead body was 

found there were bundles of wood and 

cow dung. 
 

 13.  Shiv Kant Tiwari (PW-2) is a 

child witness and at the time of recording 

his evidence, he was 10 years of age. The 

trial court before recording his evidence, 

first recorded its satisfaction regarding 

competence of witness and then 

proceeded further. He has stated that four 

accused persons came in the house of 

Gauri Nath, where his father was sitting. 

They had some talk with his father 

regarding bail and then they 

threatened/scolded his father. His father 

took him inside the room and bolted the 

room from inside. The accused persons 

made an attempt to break open the door 

and after doing so, they entered the room 

and caused gunshot and axe injuries to his 

father. He has clarified that he hide 

himself near the wood and cow dung 

bundle and from there, he saw the entire 

incident. In the cross-examination, several 

questions were put to him but he 

answered all those questions in a best 

possible manner and has reiterated as to 

the manner in which his father was killed 

by the accused-appellants. 
 

 14.  Chotey Lal Tiwari (PW-3), is a 

Head Moharrir, who recorded the FIR. 

Mirza Ishtiaq Beg (PW-4) is first 

Investigating Officer. He has 

categorically denied that till preparation 

of inquest, no FIR was registered. Madho 

Singh (PW-5) is a third Investigating 

Officer, who filed the charge-sheet 

against accused Dinesh and Ramesh 

(absconded accused). Ram Jiyawan (PW-

6) took the dead body of the deceased for 

postmortem. Dr. Anil Bihari Lal Saxena 

(PW-7) is the doctor, who conducted 

post-mortem on the body of the deceased. 

Yogendra Singh (PW-8) is a second 

Investigating Officer, has duly supported 

the prosecution case. 
 

 15.  Ram Gopal (DW-1) has not 

stated anything specific, which may be of 

any help to the defence. 
 

 16.  Close scrutiny of evidence 

makes it clear that deceased stood as a 

surety for accused Dinesh and when he 

continued to indulge himself in the case 

of theft and dacoity, deceased asked him 

for withdrawing himself as his surety as a 

result of which, accused Dinesh was 

annoyed with him and on 03.08.1984, 

with the help of other co-accused persons, 

in the house of Gauri Nath, he committed 

his murder. Seeing the accused person, 

deceased entered the room of Gauri Nath 

along with his minor son Shiv Kant 

Tiwari (PW-2), but the accused persons 

broke open the door, gained entry in the 

room and committed murder of the 

deceased. Incident has been witnessed by 

Shiv Kant Tiwari (PW-2), a child witness, 

who remained very firm in the court, has 

reiterated as to the manner in which, he 

saw the incident. Hearing cries of the 

deceased, his another son Kamal Kant 

Tiwari (PW-1) rushed to the house of 

Gauri Nath and there he heard the sound 

of gunshot and soon thereafter, he saw 

accused persons carrying firearm with 

them and fleeing from the spot. 
 

 17.  The case of the prosecution 

mainly rests on the testimony of Shiv 

Kant Tiwari (PW-2), who is a child 

witness, aged about 10 years, when his 

evidence was recorded. Before discussing 

the evidence of a child witness, it would 

be advantageous to refer to the law 
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relating to child witness. Section 118 of 

the Evidence Act deals with the question 

of competency of person to testify. Under 

this Section, all persons are competent to 

testify, unless they are, in the opinion of 

the Court, (a) unable to understand the 

questions put to them, or (b) to give 

rational answers to those questions, owing 

to (i) tender years, (ii) extreme old age, 

(iii) disease of mind or body, or (iv) any 

other such cause. Even a lunatic, if he is 

capable of understanding the questions 

put to him and giving rational answers, is 

a competent witness. With respect to 

children, no precise age is fixed by law 

within which they are absolutely excluded 

from giving evidence on the presumption 

that they have not sufficient 

understanding. A child is not an 

incompetent witness by reason of its age. 

A child of tender age is not, by reason of 

its youth, as matter of law, disqualified as 

a witness. There is no precise age which 

determines the question of competency. 

According to Section 118 of the Evidence 

Act, a child of tender age is a competent 

witness, if it appears that it can 

understand the questions put to him and 

give rational answers thereto. This section 

vests in the Court's discretion to decide 

whether an infant is or is not disqualified 

to be a witness by reason of 

understanding or lack of understanding. 

When a young child is a witness, the first 

step for the Judge or Magistrate to take, is 

to satisfy himself that the child is a 

competent witness, within the meaning of 

Section 118 of the Evidence Act and for 

this purpose, preliminary inquiry should 

be held. It is the duty of the Court to 

ascertain in the best way, which it can, 

whether from the extent of his intellectual 

capacity and understanding the child 

witness is able to give a rational account 

of what he has seen, heard or done at a 

particular occasion or in other words, the 

witness understands the duty of speaking 

truth or not. Competency of young 

children can be ascertained by putting a 

few questions to them in order to find out 

whether they are intelligent enough to 

understand what they had seen and 

afterwards inform the court thereof. The 

holding of a preliminary inquiry is merely 

a rule of prudence and is not a legal 

obligation upon the Judge. It is desirable 

that after holding a preliminary inquiry, 

Judges and Magistrates maintain record 

incorporating opinion that the child 

understands the duty of speaking truth. 

Though no precise criteria for appraising 

the evidence of a child witness can be laid 

down, yet one broad test is whether there 

was possibility of any tutoring. If this test 

is found in positive, the Court will not, as 

a rule of prudence, convict the accused of 

a major offence on the basis of child 

evidence unless it is corroborated to 

material extent in material particulars, 

directly connecting the accused with the 

crime. At the same time, if otherwise the 

testimony of a child witness is not shown 

to be tainted with any such infirmities, it 

calls for due credence. A child in the 

innocent purity of its mind and 

unsophistication is more likely to come 

forth with version which is unbiased, 

unsoiled, natural and forthright. It is less 

prone to manipulation, motivation and 

spirit of vendetta. It can as well be 

spontaneous and inspiring, once the child 

is enabled to overcome the initial shock 

and awe, and ensured protection, security, 

compassion and given confidence to come 

out with what was seen. Further, some of 

the children are fairly intelligent, truthful 

and straight forward, and there is no 

reason to start with a presumption of 

untrustworthiness in the assessment of 

their evidence. The merit of evidence has 
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to be judged on the touchstone of its own 

inherent intrinsic worth. 
 

 18.  In the matter of Panchi V. State 

of UP, (1998) 7 SCC 177 the Hon'ble 

Supreme Court has held as under:- 
 

  ".....It cannot be said that the 

evidence of a child witness would always 

stand irretrievably stigmatized. It is not 

the law that if a witness is a child, his 

evidence shall be rejected, even if it is 

found reliable. The law is that evidence of 

a child witness must be evaluated more 

carefully with greater circumspection 

because a child is susceptible to be 

swayed by what others tell him and thus a 

child witness is an easy prey to tutoring."  
 

 19.  With regard to the testimony of 

child witness the Hon'ble Supreme Court 

in State of Karnataka v. Shantappa 

Madivalappa Galapuji & others reported 

in (2009) 12 SCC 731 had noticed the 

case law and held as under: 
 

  "The Indian Evidence Act, 1872 

does not prescribe any particular age as a 

determinative factor to treat a witness to 

be a competent one. On the contrary, 

Section 118 of the Evidence Act 

envisages that all persons shall be 

competent to testify, unless the court 

considers that they are prevented from 

understanding the questions put to them 

or from giving rational answers to these 

questions, because of tender years, 

extreme old age, disease whether of mind, 

or any other cause of the same kind. A 

child of tender age can be allowed to 

testify if he has intellectual capacity to 

understand questions and give rational 

answers thereto. The evidence of a child 

witness is not required to be rejected per 

se, but the court as a rule of prudence 

considers such evidence with close 

scrutiny and only on being convinced 

about the quality thereof and reliability 

can record conviction, based thereon. 

{See Suryanarayana v. State of Karnataka 

(2001) 9 SCC  
 

  129)]. In Dattu Ramrao Sakhare 

v. State of Maharashtra [(1997) 5 SCC 

341] it was held as follows: (SCC p. 343, 

para  
 

  5) :- 
 

  "A child witness if found 

competent to depose to the facts and 

reliable one such evidence could be the 

basis of conviction. In other words even 

in the absence of oath the evidence of a 

child witness can be considered under 

Section 118 of the Evidence Act provided 

that such witness is able to understand the 

questions and able to give rational 

answers thereof. The evidence of a child 

witness and credibility thereof would 

depend upon the circumstances of each 

case. The only precaution which the court 

should bear in mind while assessing the 

evidence of a child witness is that the 

witness must be reliable one and his/her 

demeanour must be like any other 

competent witness and there is no 

likelihood of being tutored."  
 

 20. The position of law relating to 

the evidence of a child witness has been 

dealt with also by the Apex Court in 

Nivrutti Pandurang Kokate and others 

V. State of Maharashtra, 2008 (12) SCC 

565 and Golla Yelugu Govindu v. State 

of Andhra Pradesh, (2008 (4) SCALE 

569). In the case of State of U.P. vs. 

Krishna Master & Others, (2010) 47 

OCR (SC) 263, the Hon'ble Apex Court 

also has gone a step ahead in observing 



2 All.                                             Dinesh & Anr. Vs State of U.P.  229 

that a child of tender age who has 

witnessed the gruesome murder of his 

parents is not likely to forget the incident 

for his whole life and would certainly 

recapitulate facts in his memory when 

asked about the same at any point of time 

notwithstanding the gap of about ten years 

between the incident and recording his 

evidence. 
 

 21.  The legal position which can be 

culled out from the aforesaid decisions is 

that before recording conviction on the 

solitary testimony of a child witness, the 

court has to ensure that he is a reliable 

witness. If his testimony is found to be 

trustworthy and reliable then conviction 

can be recorded on his sole testimony. 
 

 22.  Considering the above position 

of law, if we apply the above principles in 

the present case, it is apparent that at the 

time of recording the evidence of Shiv 

Kant Tiwari (PW-2), his age was about 10 

years. Before recording his satisfaction in 

respect of competency of this witness, the 

trial judge has asked certain questions to 

him and after satisfying himself of the 

fact that the witness understands the duty 

to speak truth and is able to rationally 

answer the questions put to him, the court 

has examined him. In the court, he has 

literally given the vivid description of the 

entire incident and has stated as to the 

manner in which his father was done to 

death by the appellants. Number of 

questions, including tricky questions were 

put to him by the defence, but all those 

questions have been answered very 

sensibly and with responsibility by the 

witness. 
 

  Lengthy cross-examination of 

this witness by the defence has further 

strengthened the case of the prosecution, 

where it can be said that Shiv Kant Tiwari 

(PW-2) was a competent witness and in 

no manner, he can be called a tutored 

witness.  
 

 23.  We find no substance in the 

argument of the defence that the FIR is 

ante-dated. There is no legally admissible 

evidence on record to substantiate this 

argument. The mere fact that the inquest 

was conducted on 03.08.1984 and the 

recovery has been affected on 04.08.1984 

will not establish the point that the FIR is 

ante-dated. In the inquest, details of FIR, 

including crime number have been 

mentioned and the most important aspect 

of the case is that the inquest started at 

9:30 pm on 03.08.1984 and continued till 

11:00 pm in the night. If the recovery has 

been shown on 04.08.1984, no fault can 

be attributed to the prosecution. Assuming 

that there is some mistake in mentioning 

the date in these two documents, this itself 

would not be sufficient to prove that the 

FIR is ante-dated. 
 

 24.  We further find no substance in 

the argument of the defence that Kamal 

Kant Tiwari (PW-1) and Shiv Kant Tiwari 

(PW-2) are not reliable witnesses. As 

stated above, both these witnesses have 

duly supported the prosecution case and 

PW-2, though a child witness, appears to 

be fully trustworthy and reliable. The 

statements of PW-1 and PW-2 further find 

support from the post-mortem report of 

the deceased. 
 

 25.  There is some substance in the 

argument of the prosecution that had the 

prosecution wanted to put forth any 

fabricated evidence, they would have 

projected PW-1 as an eye witness to the 

incident, but PW-1 has merely stated that 

when he reached the place of occurrence, 
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he saw the accused persons fleeing from 

the spot. Similarly, non examination of 

some of the witnesses, whose reference 

has been given in the FIR, is also not fatal 

for the prosecution because it is the 

quality of the evidence which is required 

to be seen and not the quantity. Law in 

this respect is very clear. 
 

 26.  In the case of Namdeo vs State 

Of Maharashtra; (2007) 14 SCC 150, 

the Supreme Court has held as under: 
 

  "It is not seldom that a crime had 

been committed in the presence of only one 

witness, leaving aside those cases which are 

not of uncommon occurrence, where 

determination of guilt depends entirely on 

circumstantial evidence. If the Legislature 

were to insist upon plurality of witnesses, 

cases where the testimony of a single 

witness only could be available in proof of 

the crime, would go unpunished. It is here 

that the discretion of the presiding judge 

comes into play. The matter thus must 

depend upon the circumstances of each case 

and the quality of the evidence of the single 

witness whose testimony has to be either 

accepted or rejected. If such a testimony is 

found by the court to be entirely reliable, 

there is no legal impediment to the 

conviction of the accused person on such 

proof. Even as the guilt of an accused 

person may be proved by the testimony of a 

single witness, the innocence of an accused 

person may be established on the testimony 

of a single witness, even though a 

considerable number of witnesses may be 

forthcoming to testify to the truth of the case 

for the prosecution.  
 

  The Court also stated;  
 

  There is another danger in 

insisting on plurality of witnesses. 

Irrespective of the quality of the oral 

evidence of a single witness, if courts 

were to insist on plurality of witnesses in 

proof of any fact, they will be indirectly 

encouraging subornation of witnesses. 

Situations may arise and do arise where 

only a single person is available to give 

evidence in support of a disputed fact. The 

court naturally has to weigh carefully 

such a testimony and if it is satisfied that 

the evidence is reliable and free from all 

taints which tend to render oral testimony 

open to suspicion, it becomes its duty to 

act upon such testimony. The law reports 

contain many precedents where the court 

had to depend and act upon the testimony 

of a single witness in support of the 

prosecution. There are exceptions to this 

rule, for example, in cases of sexual 

offences or of the testimony of an 

approver; both these are cases in which 

the oral testimony is, by its very nature, 

suspect, being that of a participator in 

crime. But, where there are no such 

exceptional reasons operating, it becomes 

the duty of the court to convict, if it is 

satisfied that the testimony of a single 

witness is entirely reliable.  
 

  In the leading case of Shivaji 

Sahebrao Bobade v. State of 

Maharashtra, (1973) 2 SCC 793, this 

Court held that even where a case hangs 

on the evidence of a single eye witness it 

may be enough to sustain the conviction 

given sterling testimony of a competent, 

honest man although as a rule of 

prudence courts call for corroboration. 

"It is a platitude to say that witnesses 

have to be weighed and not counted since 

quality matters more than quantity in 

human affairs." In Anil Phukan v. State 

of Assam, (1993) 3 SCC 282 : JT 1993 

(2) SC 290, the Court observed; "Indeed, 

conviction can be based on the testimony 
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of a single eye witness and there is no 

rule of law or evidence which says to the 

contrary provided the sole witness passes 

the test of reliability. So long as the single 

eye-witness is a wholly reliable witness 

the courts have no difficulty in basing 

conviction on his testimony alone. 

However, where the single eye witness is 

not found to be a wholly reliable witness, 

in the sense that there are some 

circumstances which may show that he 

could have an interest in the prosecution, 

then the courts generally insist upon some 

independent corroboration of his 

testimony, in material particulars, before 

recording conviction. It is only when the 

courts find that the single eye witness is a 

wholly unreliable witness that his 

testimony is discarded in toto and no 

amount of corroboration can cure that 

defect." In Kartik Malhar v. State of 

Bihar, (1996) 1 SCC 614 : JT 1995 (8) 

SC 425, referring to several cases, this 

Court stated; "On a conspectus of these 

decisions, it clearly comes out that there 

has been no departure from the principles 

laid down in Vadivelu Thevar case and, 

therefore, conviction can be recorded on 

the basis of the statement of a single eye 

witness provided his credibility is not 

shaken by any adverse circumstance 

appearing on the record against him and 

the court, at the same time, is convinced 

that he is a truthful witness. The court will 

not then insist on corroboration by any 

other eye witness particularly as the 

incident might have occurred at a time or 

place when there was no possibility of any 

other eye witness being present. Indeed, 

the courts insist on the quality, and, not 

on the quantity of evidence." In Chittar 

Lal v. State of Rajasthan, (2003) 6 SCC 

397 : JT 2003 (7) SC 270, this Court had 

an occasion to consider a similar 

question. In that case, the sole testimony 

of a young boy of 15 years was relied 

upon for recording an order of 

conviction. Following Mohamed Sugal 

and reiterating the law laid down therein, 

this Court stated:"  
 

 27.  We further find no substance in 

the argument of the defence that motive 

has not been proved by the prosecution. 

From the evidence, it is clear that 

deceased had asked the appellant Dinesh 

to correct himself and when he did not, 

he made it clear to him that he would 

withdraw himself as surety. Hearing 

this, appellant Dinesh was annoyed with 

the deceased and he, with the help of 

other accused persons, committed his 

murder. 
 

 28.  We further find no substance in 

the argument of the defence that there is 

any discrepancy in the spot map. These 

minor technicalities, if any, do not affect 

the prosecution case, as they do not go to 

the root of the matter. 
 

 29.  After appreciation of the entire 

evidence, we are of the considered view 

that the trial court was fully justified in 

convicting the appellants. Judgement of 

the trial court deserves to be affirmed and 

the same is accordingly affirmed. 
 

 30.  The appeal has no substance and 

the same is accordingly dismissed. 

Appellants are reported to be on bail, they 

be taken into custody forthwith to serve 

the remaining sentence. 
 

 31.  This Court appreciates the 

assistance rendered by Sri Vishesh 

Kumar, learned Amicus. The State 

Government is directed to pay Rs. 

10,000/- towards his remuneration.  
---------- 
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Offence of theft was got registered by 
informant against unknown thieves. 

Subsequently, alleged recovery of alleged 
stolen cash money was said to have been 
made from convict-appellants. Offence of theft 

or taking of articles from building, by convict 
appellants, was not proved by any witness and 
on the basis of possession and presumption, 

under Section 114, Evidence Act, offence 
under Section 380 IPC was deemed to be 
proved whereas identification of alleged 

recovered cash, with no specific mark of 
identification, was neither established, by way 
of identification parade, or by way of proving it 

before Trial court. (Para 8,24 & 25) 
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1. Chhadami Vs Emperor 41 Cr.L. J, 623 (Ald.) 
 

2. Trimbak Vs St. of M.P. AIR 1954 SC 39 

(Delivered by Hon’ble Ram Krishna 

Gautam, J.) 
 

 1.  This Appeal, under Section 374 

(2) of Code of Criminal Procedure, 1973 

(In short hereinafter referred to as 

''Cr.P.C.'), has been filed by the convict-

appellants, Arvind Parmar @ Bunty Raja, 

Rajan @ Rajendra, and Raheem Khan, 

against the judgment of conviction, dated 

04.08.2018 and sentences awarded 

therein, by the Court of Additional 

Sessions Judge/Special Judge (U.P. 

Dacoity Affected Area), Lalitpur, in 

Sessions Trial No. 25 of 2013 (State vs. 

Arvind Parmar @ Bunty Raja and others), 

arising out of Case Crime No. 1150 of 

2012, under Sections 457, 380, 411, 413 

of Indian Penal Code (Hereinafter in short 

referred to as ''IPC'), Police Station- 

Kotwali Lalitpur, District Lalitpur, 

whereby convict-appellants, Arvind 

Parmar @ Bunty Raja, Rajan @ Rajendra 

and Raheem Khan, have been sentenced 

with seven years' rigorous imprisonment 

and fine of Rs.10,000/-, each, under 

Section 380 IPC, and twelve years' 

rigorous imprisonment, with fine of 
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Rs.20,000/-, each, under Section 457 IPC 

and rigorous imprisonment of three years, 

with fine of Rs.5,000/-, each, under 

Section 411 of IPC. In case of default of 

deposit of fine of Rs.20,000/-, they will 

have to serve one year's additional simple 

imprisonment, in case of default of 

deposit of fine of Rs.10,000/-, they will 

have to serve six months' additional 

simple imprisonment and in case of 

default of deposit of fine of Rs.5,000/-, 

they will have to undergo three months 

additional simple imprisonment, with a 

further direction for concurrent running of 

sentences and adjustment of previous 

incarceration, if any, in this very case 

crime number, with this contention that 

the Trial court failed to appreciate facts 

and law placed before it and the judgment 

of conviction and sentence, awarded, 

therein, is illegal, perverse and against the 

weight of evidence on record. It was 

passed on the basis of surmises and 

conjectures. 
  
 2. The occurrence of theft had been 

said to have taken place in the night of 

10.06.2012 and a first information report 

was lodged on 11.6.2012 as Case Crime 

No.1150 of 2012, under Sections 457, and 

380 IPC, Police Station- Kotwali, 

Lalitpur, District Lalitpur. Subsequently, 

arrest of Arvind Parmar @ Bunty Raja, 

appellant no.1, Jeetu Parihar, Rajan, 

appellant no.2, and Naval Ahirwar, was 

shown to have been made by the Police 

on 14.8.2012, whereas Shivam Tiwari, 

Arvind Pal and Raheem Khan, appellant 

no.3, said to have fled from the spot. 

Recovery of golden ornaments and cash, 

was said to have been made from joint 

possession of arrested accused persons. 

Though the occurrence was said to have 

occurred on 10.06.2012, and first 

information report was lodged on 

11.6.2012. PW-2, Sunit Kumar, had stated 

that the arrest of appellant nos. 1 and 2 

was made on 14.8.2012 and alleged 

recovery was said to have been made 

from them, while appellant no.3 was said 

to be absconded, whereas it was a false 

recovery and false implication. Hence, 

this Criminal Appeal with above prayer. 
  
 3.  Heard Sri Nanhe Lal Tripathi, 

learned counsel for the appellant and 

learned AGA, appearing for the State and 

gone through the impugned judgement as 

well as record of the Trial court. 
 

 4.  From very perusal of the record, it 

is apparent that the First Information 

Report, Exhibit Ka-9, dated 11.06.2012, 

was got lodged by the informant, 

Akhilesh Kumar Sharma, at Police 

Station-Kotwali Lalitpur, District 

Lalitpur, with this contention that in the 

night of 10.06.2012, while, in connection 

with delivery of his wife, he was at 

District Hospital, Lalitpur, where, in the 

night at 12:20 PM, delivery of wife took 

place, whereafter the informant came to 

his home in the morning at 6:45 AM and 

found that the lock of main door and 

locker of the Almirah was broken and 

articles, such as, six bangles, weight about 

4-5 Tola, one garland (Haar), weight 

about 37 gm, one Mangasutra weight 15 

gm, two chains, weight about 70 gm, two 

pair ear rings (Jhumka), weight about 20 

gm, six rings of male and five rings of 

ladies, weight about 30 gm, and one Bedi 

of 02 gm, all of gold, and 20 silver coins, 

ten pairs anklet, one Kardhan of silver, 

weight about 1.5 kg, one chain of 

Ventmen jewellery and Rs.2,70,000/-, 

cash, kept in the Almirah, were stolen by 

thieves. His house, at second and third 

storey, was under construction, which was 

being constructed by Masons Gangaram 
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and Kalyan, who left the construction 

work in midway. Informant expressed his 

suspicion of theft, over them. He 

submitted written complaint, in his own 

handwriting, at Police Station Kotwali, 

Lalitpur, which has been registered. Case 

Crime No.1150 of 2012, under Sections 

457 & 380 IPC was got registered, against 

Gangaram and Kalyan, on 11.06.2012. 
 

 5. On 14.8.2012, while SOG Incharge, 

Sumit Kumar Singh, alongwith his Police 

Team was on surveillance duty, informer 

gave information about presence of thieves, 

who have committed various thefts in the 

city, with stolen articles, near Cremation 

Ghat, Chandi Mata Temple. This was 

immediately communicated to Inspector, 

Incharge, Kotwali Lalitpur, District 

Lalitpur, Sri Uday Bhan Singh and was 

called to Varni Four-way Junction. A Police 

Team led by him, with the Inspector, 

proceeded for Chandi Mata Temple. On 

being pointed by the informer towards few 

persons, sitting thereat, Police Team 

apprehended four persons at 15.15 PM. On 

being asked to disclose identity, first one 

told his name Arvind Parmar @ Bunty 

Raja, Resident of Nai Basti, Police Station 

Kotwali, Behind Little Flower School, 

Lalitpur, from whose personal search, one 

Mangalsutra of yellow metal, appearing to 

be gold, with cash of Rs.10,000/-, was 

recovered, other one disclosed his identity 

as Rajan, Son of Govind Singh Bundela, 

Resident of Cremation Ghat, Nai Basti, 

Police Station Lalitpur, from whom golden 

chain of yellow metal, with cash of 

Rs.12,000/- was recovered, third one 

disclosed his name as Jitu Parihar, Son of 

Parmanand, Resident of Railway Crossing, 

Gandhinagar, Police Station Kotwali, 

Lalitpur, from whom, ear ring of gold of 

yellow metal was recovered, and fourth one 

disclosed his identity as Naval Ahirvar, Son 

of Har Naryan, Resident of Nehru Nagar, 

Infront of Masjid, Police Station Kotwali, 

District Lalitpur, from whom three rings of 

gold, Rs.32,000/-, in cash, and one Pendent 

of yellow metal was recovered whereas 

Shivam Tiwari, Arvind Pal, Banti Dhobi 

and Raheem managed to escape from the 

spot. Smt. Prem Lata Jain, Pramod Kumar, 

Akhilesh Kumar Sharma, Smt. Gita, 

Satendra Singh Parmar, Balram Pachauri, 

Niraj Nayak, Sanjay Tiwari and many 

others reached on the spot, who identified 

those apprehended persons to be residents 

of above locality. Upon being investigated, 

those apprehended persons confessed 

offence of theft committed by them and also 

confessed that Mangalsutra and one golden 

ring was stolen from the house of Smt. 

Prem Lata Jain, whereas one golden chain 

and Rs.2,000/-, in cash, were stolen from 

the house of Balram Pachauri, two golden 

rings, with cash of Rs.20,000/-, was stolen 

from the house of Akhilesh Sharma, two ear 

rings were stolen from the house of Sanjay 

Tiwari, Pendent of Mangalsutra was stolen 

from the house of Niraj Nayak, Rs.5,000/-, 

in cash, was stolen from the house of Bharat 

Patel, Rs.2,000/- was stolen from the house 

of Gita and Rs.5,000/-, in cash, was stolen 

from house of Pramod. Remaining stolen 

articles were taken away by Shubham 

Tiwari, Arvind Pal, Bunti Dhobi and 

Raheem. Alleged recovered stolen articles 

were identified by those public men, who 

were informants in various cases of theft, 

lodged by them, being Case Crime 

Nos.1150/2012, 1210/2012, 2420/2012, 

1492/2012, 701/2012, 778/2012, 

1613/2012, 1617/2012 and 1612/2012, 

under Sections 457, 380, 411 and 413 IPC. 

Apprehended persons were made known 

about commissions of offence by them 

under above Sections of IPC. It was 

presumed that those accused persons were 

habitual offenders of theft, hence they 
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were taken into custody and recovery 

memo was got prepared on the basis of 

which this implication, under Sections 

457, 380, 411 and 413 was made. 
 

 6.  On the basis of investigation, 

chargesheet was filed and after hearing 

learned Public Prosecutor as well as 

learned counsel for defence. Charges for 

offence, punishable under Section 380, 

457, 411 and 413 IPC were framed. 

Charges were readover and explained to 

the accused persons, who pleaded not 

guilty and requested for trial. 
  
 7.  Prosecution examined PW-1, 

Akhilesh Kumar Sharma, informant, PW-

2, Sunit Kumar, Sub Inspector, PW-3, 

Shamshad Ahmad, retired Sub Inspector, 

Investigating Officer and PW-4, H.C., 

Amar Singh, scribe of Chik. 
 

 8.  Statement of accused persons 

were got recorded, under Section 313 

Cr.P.C. in which prosecution version was 

denied and false investigation, with no 

confession, was said. No evidence in 

defence was led and after hearing 

arguments of learned Public Prosecutor 

and the counsel for defence, impugned 

judgment of conviction for offence, 

punishable under Sections 380, 457 and 

411 IPC and judgment of acquittal, under 

Section 413 IPC was passed. 
 

  9.  After hearing over quantum of 

sentence, impugned sentence was passed. 
 

 10.  No appeal, by the State, against 

judgement of acquittal for offence, under 

Section 413 IPC, is there. 
 

 11. Written First Information Report, 

Exhibit Ka-1 (Paper No. 5Ka), was 

formally proved by PW-1, informant-

Akhilesh Kumar Sharma, and it has been 

lodged against labours, working at his 

home, on the basis of suspicion, because 

this witness was not present at the place 

of occurrence, i.e., at the time of alleged 

occurrence of theft. 
 

  In examination-in-chief, this 

witness has said that in the night of 

10.06.2012, while, in connection with 

delivery of his wife, he was at District 

Hospital, Lalitpur, where in the night at 

12:20 PM, delivery of wife took place. On 

coming back to home next day, in the 

morning at 6:45 AM, he found that the 

lock of main door and locker of the 

Almirah was broken and articles, such as, 

six bangles, weight about 4-5 Tola, one 

garland (Haar), weight about 37 gm, one 

Mangasutra of 15 gm., two chains, weight 

about 70 gm, two pair ear rings (Jhumka), 

weight about 20 gm, six rings of male and 

five rings of female, weight about 30 gm, 

and one Bedi of 02 gm, all of gold, and 20 

silver coins, ten pairs anklet, Kardhan (an 

ornament of waist) of silver, weight about 

1.5 kg, one chain of Ventmen jewellery 

and Rs.2,70,000/-, in cash, kept in the 

Almirah, was taken away by the the 

thieves. Construction work at upper 

storeys of his house was being carried out. 

He expressed suspicion for occurrence of 

theft on labour, who were doing 

construction work in his house. Further on 

14.8.2012, on coming to know that Police 

called him at Cremation Ghat where 

Police personnel and members of S.O.G. 

(Special Operation Group) were present, 

he went there. On reaching there, he 

found that, apart from Police Personnel, 

Premlata Jain, Balram Pachauri, Niraj 

Nayak, Satendra Parma and other persons, 

not known to him, were present. Four 

accused persons, namely, Naval Ahirwar, 

Jitu, Arvind and Rajan, who were 
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apprehended by the Police, were sitting 

thereat. Accused, Naval, confessed to 

have stolen two rings and Rs.20,000/- in 

cash, from his house. Recovery memo 

was written and prepared, on the spot, at 

about 3.30 PM. Thenafter, he came back 

and not gone there again nor signed 

recovery memo. Lateron, what Police 

personnel written in recovery memo, he 

was not aware.  
 

  On the date when occurrence of 

theft was reported, at about 11 AM, a lady 

Police personnel came there and took 

specimen of finger prints of door and 

locker of the Almirah. Bundle of sealed 

articles were produced before the court 

and upon opening of said Bundle, four 

small Bundles were found. Upon one 

Bundle, Crime Number 1150/12 was 

written. On being opened, out of this 

bundle, three rings, one Pendle of yellow 

metal, 28 currency notes of Rs.500/- and 

18 currency notes of Rs.1,000/-, total 

amount of Rs.32,000/- were recovered. 

Witness identified two small rings, being 

stolen from his house. He said that total 

Rs.2,70,000/-, in cash, were stolen from 

his home, which were in denomination of 

Rs.500/- currency notes and Rs.1,000/- 

currency notes, which were recovered 

from possession of accused-Naval, and 

have been identified by him. Rings have 

been exhibited as Exhibit 1 & 2, currency 

note of Rs.5,00/- has been exhibited as 

Exhibit 3 and currency note of Rs.1000/-, 

has been exhibited as Exhibit-4.  
 

  On being cross-examined, this 

witness has stated that he did not see 

anyone committing theft. In the first 

information, he did not mention that how 

many currency notes were of Rs.1000/- 

denomination and how many were of 

Rs.5,00/-, however, it was told to the Sub 

Inspector that currency notes were of 

which denomination. If it was not written 

in the report, he could not disclose reason. 

Receipt of stolen articles were with him, 

but this fact was not written by him in the 

report. He could not tell the boundary of 

the place where recovery was made and 

did not sign the recovery memo. Currency 

notes appear to be same, which are 

available with everyone. It was wrong to 

say that it was a false recovery and by 

showing false recovery, accused persons 

were arrested. In the testimony, this 

witness has stated that he never identified 

recovered articles in the court nor 

identified accused persons. His statement 

was recorded by the Sub Inspector on the 

day of theft of occurrence. His statement 

could not be recorded in the court. He 

read recovery memo and his statement in 

the court itself.  
 

  Meaning thereby, informant 

neither has seen anyone, while 

committing theft in hishouse nor was 

there at the time when locks of his house 

were broken nor any accused was 

produced before him for identification. 

Neither any recovery was made before 

this witness nor any specific mark of 

identification/denomination of alleged 

recovered article/currency notes was there 

nor any recovery memo was signed by 

him nor the same were produced before 

the court during trial nor this witness was 

previously acquainted with accused 

persons. Thus, this witness does not 

support prosecution case at all and 

prosecution failed to prove case set up by 

it, so far as testimony of this witness is 

concerned.  
 

 12.   PW-2, Sub Inspector, Sunit 

Kumar, in his testimony, has stated that 

on 14.8.2012, he, alongwith other Police 
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personnel apprehended four persons at 

Cremation Ghat, Gandhi Nagar, Nai Basti, 

Lalitpur, on the information received from 

informer. They disclosed their names as 

Arvind @ Bunty, Rajan, Jitu Parihar and 

Naval. From their possession ornaments of 

gold and silver as well as cash was 

recovered. They confessed to have been 

involved in various occurrence of theft in 

the district of Lalitpur. Many persons, 

including Akhilesh Sharma, informant, 

reached on the spot. Akhilesh Kumar 

Sharma said about theft of Mangalsutra, 

Gold Bangles, ring, Bedi, 20 coins of silver, 

ten pairs anklet of silver, one chain of 

Vintex and Rs.2,70,000/- in cash. Out of 

stolen articles, two rings of gold and 

Rs.20,000/- were recovered. He got the 

recovery memo prepared on the spot, which 

bore his signature. The original memo was 

enclosed in S.T. No. 53/13 and from that 

file a photo copy of the same was got 

prepared, which had been placed on the 

record of this file. It was exhibited as 

Exhibit Ka-2. 
 

  On being cross-examined, this 

witness has stated that accused-persons 

have not been named in any F.I.R. There 

was no eye-witness account of the 

incident. No identification proceedings of 

recovered articles had been conducted. He 

did not remember whether copy of the 

recovery memo had been provided to the 

accused persons or not. It was also not 

known to him as to who made call to the 

complainants to come to the spot. The 

recovered articles were not produced 

before him. It is wrong to state that the 

accused persons had been falsely 

implicated after arresting them from their 

homes and showing false recovery.  
 

  Accused persons were not 

named in the first information report nor 

any identification parade was conducted 

in accordance with law nor identification 

proceeding of recovered articles was got 

conducted nor copy of the recovery was 

given to the accused persons nor there 

was any eye witness account of the 

occurrence of theft. Meaning thereby, it 

was a cooked-up and concocted story set 

up by the Police and as such testimony of 

this witness neither supports version of 

the prosecution in any way nor is of any 

relevance to the case set up by the 

prosecution.  
 

 13.  PW-3, Shamshad Ahmad, retired 

Sub-inspector, in his testimony has stated 

that on 2.11.2006, while having been 

posted as Sub-inspector at P.S. Kotwali, 

Lalitpur, he has been entrusted with 

investigation of the Case Crime no. 

1150/12, U/s 457, 380, 411 I.P.C. against 

unknown accused persons. After 

receiving copy of the report, Chik F.I.R., 

he got recorded statement of the scribe 

and that of the complainant, namely, 

Akhilesh Kumar, thenafter, inspected the 

place of incident, the house of the 

complainant, wherein occurrence of theft 

said to have taken place and prepared the 

site-plan on the spot, which was paper no. 

12ka/5, in his handwriting and signature. 

It was marked as Exhibit Ka-3. 
 

  On 14.8.2012, while, he, along 

with S.H.O. Uday Bhan Singh, was 

engaged in search of the wanted criminals 

in the area, they were called by the S.O.G. 

In-charge Sumit Kumar at Varni 

Chauraha, and after being told the 

purpose, reached at the temple of Chandi 

Mata and parked the official Jeep and 

reached Cremation Ghat, where, upon 

pointing of the informer, found accused 

persons sitting thereat. Thereupon, the 

Police Team apprehended persons threat, 
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along with articles. Site-plan, paper no. 

12ka/4, of the place, where the accused 

persons had been apprehended, was got 

prepared, whiche was in his handwriting 

and under his signature. It was Exhibit 

Ex.Ka-4. He had entered the copy of 

recovery of the articles in the C.D. and 

recorded the statements of accused 

persons namely Nawal Kishore, Bunty, 

Jeetu Parihar. On 18.8.2012, having 

received the copy of the report of the 

arrested accused persons- Arvind Pal and 

Raju Soni, they were taken into custody in 

connection with case and thereafter after 

making entry in respect thereof statements 

of accused Raju Soni and Arvind Pal, 

were recorded. On 20.8.2012, statement 

of Const. Sumit Kumar, Const. Ranveer, 

Const. Arun Kumar, Const. Omveer, SHO 

Uday Bhan Singh, SI Subhash Yadav, 

Const. Raghvendra Singh, Const. Sumit 

Kumar, Const. Imran were recorded and 

site plan paper no-12Ka/4, Exhibitt Ka-4, 

of the place, where the accused have been 

stated to be arrested, was also got 

prepared. On 03.9.12, report with regard 

to arrest of accused Raheem was received 

and an entry to that effect has been made 

in the Case Diary, and he has been taken 

into police custody. On 18.9.12, the 

statement of the accused Banti @ Vinod 

has been recorded after being arrested. 

Thereafter papers with regard to statement 

of witnesses and the arrest memo were 

prepared. Statement of Uday Bhan Singh 

and other police personnel accompanying 

him, SI Subhash Chandra Yadav, Const. 

Bahadur Singh, SI Varun Pratap Singh, 

Const. Aditya Kumar and Saroj Kumar 

were recorded. He also inspected place of 

occurrence and prepared site plan, bearing 

his signature, Exhibit Ka-5. On being 

pointed by the SHO Uday Bhan Singh, 

inspected the gate no-2 of the District 

Hospital. On 17.9.12, inspected the place 

of occurrence on being pointed out by 

Uday Bhan Singh and prepared the site 

plan of the spot, which was in his 

handwriting and under his signature. 

Same was paper no-7Ka and was 

exhibited as Exhibit Ka7. Thenafter, 

recorded statement of Neeraj Nai and 

Rajesh Sharma. On 20.9.12, on the basis 

of all the evidences, filed the charge 

sheet, marked as Exhibit Ka-8, which was 

in his handwriting and under his 

signature.  
 

  In his cross-examination, this 

witness has stated that he did not arrest 

the accused Raju @ Rajendra Soni, nor 

did recover any booty from him. He found 

the accused in custody in the police 

station. He made entries in the Case 

Diary. After having recorded his 

statement in the police station, filed the 

charge sheet against him in this crime 

number. No case property was produced 

before him. However, he denied of having 

filed a false chargesheet against accused 

Raju @ Rajendra Soni.  
 

  On being cross-examined, 

further, this witness, has stated that no 

FIR was lodged against the above accused 

persons, nor has anyone stated in first 

information report having seen any one, 

committing occurrence of theft, nor was 

there any mark of identification of any 

accused person nor there was any eye 

witness account of occurrence. Any 

specific mark of identification of stolen 

article was also not mentioned in the 

report. Neither identification parade of the 

accused-persons nor of articles was 

conducted. While mentioning fact of 

calling the complainant on the spot, name 

of the police personnel, who called him, 

was not mentioned. Recovered articles, 

which were shown to have been 
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recovered, are usually available in every 

family and are also available in the 

market. Entries made in the G.D. by him 

on 02.11.2006 were not before him nor he 

remember what was the number of that 

G.D. Whose statements were recorded by 

him at what time in the C.D. is not under 

his remembrance.  
 

  In the testimony of this witness, 

who has Investigated this case crime 

number, there appears to be material 

contradiction. In his testimony, this 

witness has stated that neither the accused 

persons were arrested by him nor there 

was any identification of the accused 

persons nor of recovered articles. In the 

first information report, there was 

suspicion on the labours, who were 

working in the house of the complainant, 

whereas appellants, herein, were made 

accused persons. Neither accused persons 

were named in the first information report 

nor there was any eye witness account of 

occurrence of theft, which took place in 

the house of the complainant. Meaning 

thereby, testimony of this witness could 

not have been relied upon by the trial 

court, because of having contradiction. 

Thus, testimony of this witness appears to 

be shaky and is not worth credit, thereby, 

does not support prosecution case in any 

way.  
 

 14.   P.W.-4, HC. 26, Amar Singh, in 

his testimony, has stated that while he was 

posted as Head Moharrir at Lalitpur 

Kotwali on 11.6.2012, complainant 

Akhlesh Kumar Sharma had given an 

application, about this incident, on which 

he had lodged case crime no. 1150/2012 

u/s 459, 380 IPC vs Ganga Ram and 

others. Chik FIR was in his handwriting, 

under his signature, which was marked as 

Exhibit Ka-9. 

  In his cross-examination, he 

stated that he did not register any case 

against Shivam that day nor did he 

remember the name of the Kotwal who 

was there. Other than the complainant, no 

one else had accompanied him to the 

police station. In written complaint, which 

was given for registration of first 

information report, name of any accused 

person was not mentioned nor there was 

any eye witness account of occurrence nor 

there was any mark of identification of 

accused. Who wrote complaint was not 

known to him. In the testimony, this 

witness has formally proved registration 

of first information report wherein name 

of accused persons was not mentioned nor 

any specific mark of identification of 

accused persons or of stolen articles was 

there nor there was any eye witness 

account of the occurrence. Meaning 

thereby, testimony of this witness is of 

formal nature and is of not much 

relevance to the prosecution.  
 

 15.  After careful scrutiny of 

testimonies of the witnesses produced by 

the prosecution, it is clear that testimonies 

of witnesses produced by the prosecution, 

is with full of variance with material 

contradictions. Moreso, even single iota 

regarding offence, punishable under 

Section 380 IPC or 457 IPC is there, on 

record, against present convict appellants, 

except their alleged confessions, that too, 

when they were apprehended by the 

Police, which was not admissible in 

evidence. If entire prosecution case is 

admitted for the sake of argument, it may 

be said that those accused persons were 

apprehended with possession of those 

recovered articles, but there is neither any 

specific mark of identification nor there is 

any corresponding evidence for 

connecting with above offence of theft 
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was there on record nor any independent 

public witness account was there and as 

such in absence of any such evidence, 

prosecution miserably failed to prove its 

case. 
 

 16.  Meaning thereby, neither identity 

of recovered article was established nor 

produced before the court nor alleged 

recovered article was connected with above 

occurrence of theft nor it was put under 

identification proceeding. Hence, the very 

essential requirement of theft, taking of 

articles in above theft, with dishonest 

intention, and possession of the same could 

not be proved by the prosecution beyond 

doubt. But, learned Trial Judge has passed 

the judgment of conviction and sentence, as 

above, literally, when no cogent evidence 

was there. 
 

 17.  Section 457 of Indian Penal 

Code (IPC) provides that ''whoever 

commits lurking house-trespass by night, 

or house breaking by night, in order to 

committing of any offence punishable 

with imprisonment, shall be punished 

with imprisonment of either description 

for a term which may extend to five years, 

and shall also be liable to fine, and, if the 

offence intended to be committed is theft, 

the term of the imprisonment may be 

extended to fourteen years'. 
 

 18. In present case, learned Trial 

Judge has convicted appellants for this 

offence with sentence, whereas no 

evidence of lurking house-trespass by 

night or house breaking by night is there. 

Theft stands defined in Section 378 IPC. 

To complete offence, under Section 457 

IPC, the ingredient is that burglar, or 

house breaker by night, should have an 

intention to commit theft. Theft or an 

intention to commit theft does actually 

carry out his intention to commit theft. 

Theft or an intention to commit theft is in 

no way a necessary essential ingredient in 

either of the offences. It frequently 

happens that lurking house-trespass or 

house-breaking by night is followed by 

theft, but the offence can be committed 

without theft or any intention to commit 

it. For conviction, under Section 457 IPC, 

the accused must be proved to have 

committed lurking house-trespass or 

house breaking. A charge, under Section 

457 IPC must be substantiated by 

evidence and cannot be assumed from 

nothing. If a person is charged of house 

breaking and theft and the commission of 

theft is established, it would not follow 

that commission of other offence of 

house-breaking has also been established. 

When evidence does not justify a finding 

that the accused, who entered inside the 

house, had same intention to commit an 

offence, it is not trespass. So, then Section 

457 IPC goes out of the way. 
 

 19.   Allahabad High Court in 41 

Cr.L.J, 623 (Allahabad), Chhadami v. 

Emperor, has propounded that in order to 

constitute lurking house-trespass, the 

offender must take some active means to 

conceal his presence. Regarding 

presumption under illustration (a) to 

Section 114, Evidence Act, may also 

attract a graver offence, like one, under 

457 IPC, where the accused is found in 

possession of articles stolen and obtained 

by house-breaking, it cannot be inferred 

that he has committed an offence of 

house-breaking and theft. Presumption, 

under Section 114, Evidence Act, can be 

drawn only when the accused, when 

asked, is unable to explain his possession. 
 

 20.  In present case, no evidence of 

house breaking by night or lurking house-
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trespass by appellants was there, except 

alleged recovery of cash and one gold 

ornament, but the same was not 

established by specific mark of 

identification or by denomination of 

currency notes recovered, which were 

alleged to have been stolen from the 

house of the informant to co-relate with 

the property alleged to have been stolen 

from above breaking locks of house and 

locker of the Almirah or recovery of cash 

from convict-appellants. 
 

 21. Section 411 IPC provides that 

whoever dishonestly receives or retains 

any stolen property, knowing or having 

reason to believe the same to be stolen 

property, shall be punished with 

imprisonment of either description for a 

term which may extend to three years, or 

with fine, or with both. 
 

 22.   Apex Court in AIR 1954 SC 39, 

Trimbak vs. State of Madhya Pradesh, has 

propounded ingredients of offence, under 

Section 411 IPC, i.e., ingredients, which 

prosecution has to establish: (1) that the 

stolen property was in possession of the 

accused, (2) that some person other than 

accused had possession of the property 

before the accused got possession of it and 

(3) that the accused had knowledge that the 

property was stolen property. 
  
 23.   In present case, neither property 

was duly identified by any specific mark 

of identification nor it was established 

before Trial court by way of producing 

the same nor its identity was established 

in identification parade nor the same was 

recovered in presence of informant, who 

had disputed alleged preparation of 

recovery memo nor any independent 

public witness was there. 

 24.  Under Section 380 IPC, essential 

ingredient for offence, punishable under 

Section 380 IPC, is that accused committed 

theft, i.e., theft was committed in any 

building, tent or vessel and that such 

building, tent or vessel was used as human 

dwelling or was used for custody of the 

property. Hence, prosecution has to prove 

points required for proving of an offence, 

under Section 379 IPC plus that the 

moveable property was taken away or 

moved out of a building, tent or vessel and 

that such building, tent or vessel was being 

used for human dwelling or custody of 

moveable property. Intention to take this 

dishonestly must be proved. 
 

 25.  In present case, offence of theft 

was got registered by informant against 

unknown thieves. Subsequently, alleged 

recovery of alleged stolen cash money 

was said to have been made from convict-

appellants. Offence of theft or taking of 

articles from building, by convict 

appellants, was not proved by any witness 

and on the basis of possession and 

presumption, under Section 114, Evidence 

Act, offence under Section 380 IPC was 

deemed to be proved whereas 

identification of alleged recovered cash, 

with no specific mark of identification, 

was neither established, by way of 

identification parade, or by way of 

proving it before Trial court. 
 

 26.  Hence, learned Trial court failed 

to appreciate facts and law placed before 

it and thereby passed judgment of 

conviction and sentences therein, against 

evidence on record. 
 

 27. In view of what has been 

discussed above, this Criminal Appeal 

deserves to be allowed. 
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 28.  Accordingly, this Criminal 

Appeal succeeds and is allowed. The 

impugned judgment and order of 

conviction dated 04.08.2018, passed by 

the Trial Court, is hereby set aside and the 

appellants are acquitted of all the charges. 

The appellants are in jail. They shall be 

released forthwith, if not wanted in any 

other case. 
 

 29.  Keeping in view the provisions of 

section 437-A Cr.P.C. appellants are directed 

to forthwith furnish a personal bond and two 

reliable sureties, each, in the like amount, to 

the satisfaction of Trial court before it, which 

shall be effective for a period of six months, 

along with an undertaking that in the event of 

filing of Special Leave Petition against the 

instant judgment or for grant of leave, the 

appellants, on receipt of notice thereof, shall 

appear before the Hon'ble Supreme Court. 
 

 30.  Let a copy of this judgment 

along with lower court's record be sent 

back to the court concerned for immediate 

compliance.  
---------- 
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(Delivered by Hon’ble Ram Krishna 

Gautam, J.) 
 

 1.  This Appeal, under Section 374 

(2) of Code of Criminal Procedure, 1973 

(In short hereinafter referred to as 

''Cr.P.C.'), has been filed by the convict-

appellants, Arvind Parmar @ Bunty Raja, 

Rajan @ Rajendra, and Raheem Khan, 

against the judgment of conviction, dated 

30.07.2018 and sentences awarded 

therein, by the Court of Additional 

Sessions Judge/Special Judge (U.P. 

Dacoity Affected Area), Lalitpur, in 

Sessions Trial No. 53 of 2013 (State vs. 

Arvind Parmar @ Bunty Raja and others), 

arising out of Case Crime No. 1612 of 

2012, under Sections 457, 380, 411, 413 

of Indian Penal Code (Hereinafter in short 

referred to as ''IPC'), Police Station- 

Kotwali Lalitpur, District Lalitpur, 

whereby convict-appellants, Arvind 

Parmar @ Bunty Raja, Rajan @ Rajendra 

and Raheem Khan, have been sentenced 

with seven years' rigorous imprisonment 

and fine of Rs.10,000/-, each, under 

Section 380 IPC, twelve years' rigorous 

imprisonment, with fine of Rs.20,000/-, 

each, under Section 457 IPC, and rigorous 

imprisonment of three years, with fine of 

Rs.5,000/-, each, under Section 411 of 

IPC. In case of default of deposit of fine 

of Rs.20,000/-, they will have to serve one 

year's additional simple imprisonment, in 

case of default of deposit of fine of 

Rs.10,000/-, they will have to serve six 

months' additional simple imprisonment 

and in case of default of deposit of fine of 

Rs.5,000/-, they will have to undergo 

three months additional simple 

imprisonment, with a further direction for 

concurrent running of sentences and 

adjustment of previous incarceration, if 

any, in this very case crime number, with 

this contention that the Trial court failed 

to appreciate facts and law placed before 

it and the judgment of conviction and 

sentence, awarded, therein, is illegal, 

perverse and against the weight of 

evidence on record. It was passed on the 

basis of surmises and conjectures. 
 

 2.  The occurrence of theft had been 

said to have taken place in the night of 

10.08.2012 and a first information report 

was lodged on 12.8.2012, as Case Crime 

No.1612 of 2012, under Sections 457 and 

380 IPC, Police Station- Kotwali, 

Lalitpur, District Lalitpur. Subsequently, 

arrest of Arvind Parmar @ Bunty Raja, 

appellant no.1, Jeetu Parihar, Rajan, 

appellant no.2, and Naval Ahirwar, was 

shown to have been made by the Police 

on 14.8.2012, whereas Shivam Tiwari, 

Arvind Pal and Raheem Khan, appellant 

no.3, said to have fled from the spot. 

Recovery of golden ornaments and cash, 

was said to have been made from joint 

possession of arrested accused persons. 

Though the occurrence was said to have 

occurred on 10.08.2012, but first 

information report was lodged on 

12.8.2012. PW-2, S.I. Man Singh, had 

stated that the arrest of appellant nos. 1 

and 2 was made on 14.8.2012 and alleged 

recovery was said to have been made 

from them, while appellant no.3 was said 

to be absconded, whereas, it was a false 

recovery and false implication. Hence, 

this Criminal Appeal with above prayer. 
 

 3.  Heard Sri Nanhe Lal Tripathi, 

learned counsel for the appellant and 

learned AGA, appearing for the State and 

gone through the impugned judgement as 

well as record of the Trial court. 
 

 4.  From very perusal of the record, it 

is apparent that the First Information 

Report, Exhibit Ka-1, dated 12.08.2012, 
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was got lodged by the informant, Kalyan, 

at Police Station-Kotwali Lalitpur, 

District Lalitpur, with this contention that 

while, on 10.8.2012, he was away from 

his home, in connection with some urgent 

work, keeping his house lock, in the night, 

occurrence of theft, by unknown thieves, 

took place, by breaking lock and anklet of 

silver, weight 500 gm, Kardhna of silver 

(an ornament of waist for woman), weight 

500 gm, and Rs.5,000/-, in cash, were 

stolen, and other household goods were 

scattered here and there. 
 

 5.  On 14.8.2012, while SOG 

Incharge, Sumit Kumar Singh, alongwith 

his Police Team, was on surveillance duty, 

informer gave information about presence 

of thieves, who have committed various 

thefts in the city, with stolen articles, near 

Cremation Ghat, Chandi Mata Temple. This 

was immediately communicated to 

Inspector, Incharge, Kotwali Lalitpur, 

District Lalitpur, Sri Uday Bhan Singh and 

was called to Varni Four-way Junction. A 

Police Team led by him, with the Inspector, 

proceeded for Chandi Mata Temple. On 

being pointed by the informer towards few 

persons, sitting thereat, Police Team 

apprehended four persons at 15.15 PM. On 

being asked to disclose identity, first one 

told his name Arvind Parmar @ Bunty 

Raja, Resident of Nai Basti, Police Station 

Kotwali, Behind Little Flower School, 

Lalitpur, from whose personal search, one 

Mangalsutra of yellow metal, appearing to 

be gold, with cash of Rs.10,000/-, was 

recovered, other one disclosed his identity 

as Rajan, Son of Govind Singh Bundela, 

Resident of Cremation Ghat, Nai Basti, 

Police Station Lalitpur, from whom golden 

chain of yellow metal, with cash of 

Rs.12,000/- was recovered, third one 

disclosed his name as Jitu Parihar, Son of 

Parmanand, Resident of Railway Crossing, 

Gandhinagar, Police Station Kotwali, 

Lalitpur, from whom, ear ring of gold of 

yellow metal was recovered, and fourth one 

disclosed his identity as Naval Ahirvar, Son 

of Har Naryan, Resident of Nehru Nagar, 

Infront of Masjid, Police Station Kotwali, 

District Lalitpur, from whom, three rings of 

gold, Rs.32,000/-, in cash, and one Pendent 

of yellow metal was recovered whereas 

Shivam Tiwari, Arvind Pal, Banti Dhobi 

and Raheem managed to escape from the 

spot. Smt. Prem Lata Jain, Pramod Kumar, 

Akhilesh Kumar Sharma, Smt. Gita, 

Satendra Singh Parmar, Balram Pachauri, 

Niraj Nayak, Sanjay Tiwari and many 

others reached on the spot, who identified 

those apprehended persons to be residents 

of above locality. Upon being investigated, 

those apprehended persons confessed 

offence of theft committed by them and also 

confessed that Mangalsutra and one golden 

ring was stolen from the house of Smt. 

Prem Lata Jain, whereas one golden chain 

and Rs.2,000/-, in cash, were stolen from 

the house of Balram Pachauri, two golden 

rings, with cash of Rs.20,000/-, was stolen 

from the house of Akhilesh Sharma, two ear 

rings were stolen from the house of Sanjay 

Tiwari, Pendent of Mangalsutra was stolen 

from the house of Niraj Nayak, Rs.5,000/-, 

in cash, was stolen from the house of Bharat 

Patel, Rs.2,000/- was stolen from the house 

of Gita and Rs.5,000/-, in cash, was stolen 

from house of Pramod. Remaining stolen 

articles were taken away by Shubham 

Tiwari, Arvind Pal, Bunti Dhobi and 

Raheem. Alleged recovered stolen articles 

were identified by those public men, who 

were informants in various cases of theft, 

lodged by them, being Case Crime 

Nos.1150/2012, 1210/2012, 2420/2012, 

1492/2012, 701/2012, 778/2012, 

1613/2012, 1617/2012 and 1612/2012, 

under Sections 457, 380, 411 and 413 IPC. 

Apprehended persons were made known 



2 All.                            Arvind Parmar @ Bunty Raja & Ors. Vs State of U.P.  245 

about commissions of offence by them 

under above Sections of IPC. It was 

presumed that those accused persons were 

habitual offenders of theft, hence they were 

taken into custody and recovery memo was 

got prepared on the basis of which this 

implication, under Sections 457, 380, 411 

and 413 was made. 
 

 6.  On the basis of investigation, 

chargesheet was filed and after hearing 

learned Public Prosecutor as well as 

learned counsel for defence. Charges for 

offence, punishable under Section 380, 

457, 411 and 413 IPC were framed. 

Charges were readover and explained to 

the accused persons, who pleaded not 

guilty and requested for trial. 
 

 7.  Prosecution examined PW-1, 

Constable 99 Sushil Kumar, PW-2, S.I. 

Man Singh Pal, PW-3, S.I. Sunit Kumar 

Singh, PW-4, Kalyan and PW-5, S.H.O., 

Retired, Uday Bhan Singh. 
 

 8.  Statement of accused persons 

were got recorded, under Section 313 

Cr.P.C. in which prosecution version 

was denied and false investigation, 

with no confession, was said. No 

evidence in defence was led and after 

hearing arguments of learned Public 

Prosecutor and the counsel for defence, 

impugned judgment of conviction for 

offence, punishable under Sections 

380, 457 and 411 IPC and judgment of 

acquittal, under Section 413 IPC was 

passed. 
 

 9.  After hearing over quantum of 

sentence, impugned sentence was passed. 

 

 10.  No appeal, by the State, against 

judgement of acquittal for offence, under 

Section 413 IPC, is there. 

 11.  PW-1 is Constable 99 Susheel 

Kumar, who, in his testimony, has 

formally proved registration of first 

information report, received by Post, 

which was in respect of lodging of report 

for occurrence of theft, on the basis of 

which, he got a first information report, 

being Chik No. 284/12, Case Crime 

No.1612/2, under Sections 457 and 380 of 

IPC, against unknown thieves, registered, 

which was Exhibit No. Ka-1, in his 

handwriting and under his signature. 
 

  Since first information report 

was against unknown accused persons, 

cross-examination was not done.  
 

 12.  PW-2 is S.I. Man Singh Pal, 

who, in his testimony, has stated that 

some unknown persons on 10.08.2012, 

having broken the lock of the house of 

Kalyan s/o Gorelal, r/o 464 Civil Lines, 

Laltipur, committed theft of cash, 

jewellery, ornaments etc. An FIR in this 

connection was lodged at the police 

station on 12.08.2012, the investigation of 

which was done by him. On 14.08.2012, 

SOG In-charge Suneet Kumar and his 

police team arrested the accused persons 

Arvinda Parmar @ Bunty Raja, Rajan S/o 

Govind Singh, Jeetu Parihar s/o 

Parmanand, Nawal s/o Har Narain, R/o 

Lalitpur from whom the articles related to 

crime in the case crime nos. 1150/2012, 

1210/2012, 1420/2012, 1492/2012, 

701/2012, 778/2012, 1613/2012, 

1617/2012, 1612/2012 u/s 457, 380 IPC 

were recovered, and upon interrogation 

name of other accused persons came into 

the light. On 27.08.2012, SO Udaibhan 

Singh, accompanied by the present 

witness, Subhash Chandra Yadav, SI 

Varun Pratap Singh and constable 

Bahadur Singh, on reaching, Nehru 

Nagar, while on surveillance duty for 
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locating the whereabouts of wanted, got 

an information that the accused person 

Shivam Tiwari, wanted in the aforesaid 

case, is standing at the Bal Sudhar Grih 

Road. On the aforesaid information, the 

police personnel reached there where the 

accused person after seeing the police 

personnel tried to flee from the spot, but 

Police managed to apprehend the accused 

person Shivam Tiwari at 9:30 hours. 

While he was being searched, Rs. 5000/-, 

related to occurrence of theft, committed 

in the house of informant, a gold ring 

weighing around 1.5 gm, related to the 

case crime no. 1492/2012, and a silver 

silver box (Dibiya), in connection with 

case crime no. 1420/2012, were 

recovered. The accused person, on being 

investigated, confessed that he and his 

accomplices, Arvinda Parmar @ Bunty 

s/o Devendra Singh, Rajan s/o Govind 

Singh Bundel, Jeetu Parihar s/o 

Parmanand, Nawal Ahirwar s/o 

Harnarain, Arvinda Pal s/o Ram Sewak, 

Bunty Dhobi, Rahim s/o Sagir, had 

committed theft in the house of Kalyan, 

s/o Gorelal, in the night of 10.08.2012. 

From the aforesaid theft, he had got Rs. 

5000/- as his share, which was recovered 

from him. 
  On getting the information of 

arrest and recovery of related articles, 

present complainant of the case Kalyan 

s/o Gorelal, Niraj Nayak s/o Shaligram 

Nayak and Sanjay Tiwari s/o Sukhdev 

Tiwari reached on the spot, who stated 

about the thefts committed in their 

houses, and identified jewellery and said 

that that the recovered items had been 

stolen from their houses. Recovery memo 

was got scribed on the spot by S.I. Varun 

Pratap Singh on the dictation of the S.O. 

Recovered items were separately sealed 

casewise. Sample seal was prepared on 

which this witness as well as complainant 

put their signatures. Accused also signed 

the memo. A copy of memo was given to 

the accused. Recovery memo, so 

prepared, was Exhibit Ka-3 (Paper nos. 

8ka/1 to 8ka/2).  
  On 13.8.2012, investigation of 

the offences related to crime no 1612/12 

was started by this witness, under sections 

457, 380 IPC. On 2.9.2012, S.O Udaibhan 

Singh, alongwith present witness, Man 

Singh Pal, S.I. Subhash Chandra Yadav 

and Constable Bahadur Singh left police 

station in search of some lead and while 

taking round via Nai Basti, Railway 

Station, came to Sadan Sah four-way 

Junction, on the information of the 

informer, arrested, accused Raheem Khan 

(appellant no.3) from Gate No. 2 of 

District Hospital at 15.00 hours, on whose 

personal search, one ring of yellow metal 

of gold, weight about one gram and one 

pair anklet of silver, weight about 150 

gram, was recovered from his possession. 

On being investigated, accused person 

confessed to have committed theft in the 

house of Balram Pachauri in the night of 

14.6.2012 and this ring was given to him 

as his share, likewise, in the night of 

31.7.2012, he confessed to have 

committed theft in the house of Niraj 

Nayak and got anklet as his share, which 

has been recovered from him. Arvind, 

Naval, Jeetu, Batti and Arvind Pal were 

also with him in commission of theft, 

recovery of which has been made from 

him. They committed various other thefts 

in the city. Upon hearing information 

regarding recovery, complainants had 

come to the spot, who after seeing the 

recovered items, identified them to be 

theirs, which had been stolen. Recovered 

items were sealed in separate clothes. 

Sample seal was prepared. The recovery 

memo was got scribed by him on 

dictation of the S.O. Police personnel and 
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other witnesses put their signature on the 

recovery memo after reading the contents. 

A copy of memo was given to accused on 

the spot and his signature was obtained.  
 

  In cross-examination, this witness 

has said none of the complainants have 

mentioned any mark of identification of 

stolen articles nor receipt in respect thereof 

was given. He also did not get it verified 

from any jeweller whether this article is 

pure metal or duplicate. Though arrest of 

Raheem Khan was made from the gate of 

District Hospital, which was a crowded 

placed, but no independent public witness 

was made because none was ready to 

become a witness of arrest or recovery, so 

made. He also did not note name and 

address of the witnesses and, therefore, was 

not able to even tell the name of witness. On 

the spot, though he stayed for about one and 

an half hour and prepared recovery memo, 

but was not able to tell the boundary of the 

spot. Though a copy of the recovery memo 

was given to the accused persons, after 

getting it signed by the accused, but at the 

time of police custody, recovery memo was 

not with the accused, though it was not 

thrown before him. Neither there was any 

specific mark of identification of the stolen 

articles was mentioned in the report nor any 

mark of identification of accused person 

was there. Though at the time of recovery of 

articles, informant did identify recovered 

articles, but there was no mention of this 

fact in the statement recorded in the case 

diary. No receipt of recovered articles was 

with the informant nor was there any paper 

pertaining to his claim over recovered 

articles. Such articles are usually used in 

each house.  
 

  Meaning thereby, testimony of 

this witness is full of variance and is 

having material contradiction, which is 

not trustworthy at all and prosecution 

miserably failed to prove its case.  
 

 13.  PW-3, Sub Inspector, Sunit 

Kumar Singh, is witness of arrest of 

accused and recovery of stolen articles. 

He, in his testimony has stated that while 

he, alongwith his Police Team, was on 

surveillance duty, informer gave 

information about presence of thieves, 

who have committed various thefts in the 

city, with stolen articles, near Cremation 

Ghat, Chandi Mata Temple. This was 

immediately communicated to Inspector, 

Incharge, Kotwali Lalitpur, District 

Lalitpur, Sri Uday Bhan Singh and was 

called to Varni Four-way Junction. A 

Police Team led by him, with the 

Inspector, proceeded for Chandi Mata 

Temple. On being pointed by the informer 

towards few persons, sitting thereat, 

Police Team apprehended four persons at 

15.15 PM. On being asked to disclose 

identity, first one told his name Arvind 

Parmar @ Bunty Raja, Resident of Nai 

Basti, Police Station Kotwali, Behind 

Little Flower School, Lalitpur, from 

whose personal search, one Mangalsutra 

of yellow metal, appearing to be gold, 

with cash of Rs.10,000/-, was recovered, 

other one disclosed his identity as Rajan, 

Son of Govind Singh Bundela, Resident 

of Cremation Ghat, Nai Basti, Police 

Station Lalitpur, from whom golden chain 

of yellow metal, with cash of Rs.12,000/- 

was recovered, third one disclosed his 

name as Jitu Parihar, Son of Parmanand, 

Resident of Railway Crossing, 

Gandhinagar, Police Station Kotwali, 

Lalitpur, from whom, ear ring of gold of 

yellow metal was recovered, and fourth 

one disclosed his identity as Naval 

Ahirvar, Son of Har Naryan, Resident of 

Nehru Nagar, Infront of Masjid, Police 

Station Kotwali, District Lalitpur, from 
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whom three rings of gold, Rs.32,000/-, in 

cash, and one Pendent of yellow metal 

was recovered whereas Shivam Tiwari, 

Arvind Pal, Banti Dhobi and Raheem 

managed to escape from the spot. Smt. 

Prem Lata Jain, Pramod Kumar, Akhilesh 

Kumar Sharma, Smt. Gita, Satendra Singh 

Parmar, Balram Pachauri, Niraj Nayak, 

Sanjay Tiwari and many others reached 

on the spot, who identified those 

apprehended persons to be residents of 

above locality. Upon being investigated, 

those apprehended persons confessed 

offence of theft committed by them and 

also confessed that Mangalsutra and one 

golden ring was stolen from the house of 

Smt. Prem Lata Jain, whereas one golden 

chain and Rs.2,000/-, in cash, were stolen 

from the house of Balram Pachauri, two 

golden rings, with cash of Rs.20,000/-, 

was stolen from the house of Akhilesh 

Sharma, two ear rings were stolen from 

the house of Sanjay Tiwari, Pendent of 

Mangalsutra was stolen from the house of 

Niraj Nayak, Rs.5,000/-, in cash, was 

stolen from the house of Bharat Patel, 

Rs.2,000/- was stolen from the house of 

Gita and Rs.5,000/-, in cash, was stolen 

from house of Pramod. Remaining stolen 

articles were taken away by Shubham 

Tiwari, Arvind Pal, Bunti Dhobi and 

Raheem. Alleged recovered stolen articles 

were identified by those public men, who 

were informants in various cases of theft, 

lodged by them, being Case Crime 

Nos.1150/2012, 1210/2012, 2420/2012, 

1492/2012, 701/2012, 778/2012, 

1613/2012, 1617/2012 and 1612/2012, 

under Sections 457, 380, 411 and 413 

IPC. Apprehended persons were made 

known about commission of offence by 

them under above Sections of IPC. It was 

presumed that those accused persons were 

habitual offenders of theft, hence they 

were taken into custody and recovery 

memo was got prepared, which was 

signed by him, other police personnel as 

well as by independent witness. It has also 

been stated by this witness, in his 

testimony, that on 18.8.2012, being 

Incharge SOG, while, he was in the 

search of suspicious persons and 

criminals, on the information received 

from informer, called Incharge, Kotwali, 

Lalitpur, and with the informant of Case 

Crime No.1612 of 2012, Kalyan, reached 

Malu Petrol Pump where at four-lane by-

pass, informer pointed towards two 

persons standing thereat, who have been 

arrested at 11-30 AM. On making 

personal search, one disclosed his name 

as Arvind Pal, from whose possession 

Kardhan of Silver (an ornament of waist 

of woman), of white metal of 300 gm, 

was recovered and the second one 

disclosed his name as Rajendra Soni, 

from whose possession, anklet of silver of 

white colour, and Rs.10,000/- in cash was 

recovered. On being investigated, Arvind, 

admitted his mistake and said that he was 

having friendship with Shivam Tiwari and 

Bunty. They were having a gang and were 

committing occurrence of theft and stolen 

articles were being sold to Raju Soni. On 

that day, they were selling the articles, 

stolen from the house of the informant to 

Raju and the articles which were 

recovered from Raju, were stolen from 

the house of Balram Pachauri, out of 

which he got Rs.10,000/- as his share, 

which he gave to Raju Soni as loan. 

Informant identified Kardhan of silver 

and anklet thereat. Recovery memo 

(Exhibit Ka5) was prepared on the spot, 

which was signed by this witness as well 

as by the informant. 

 
  One bundle was opened before 

the court from which Rs.12,000/-, in cash, 

one chain of yellow metal (of gold), was 
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taken out, from second bundle one pair 

ear ring (Jhala) and from another bundle, 

one Mangal Sutra was taken out, which, 

after being seen by the witness, has been 

said to have been recovered on 14.8.2012 

from the joint possession of Arvind 

Parmar, Govind Singh, Jitu Parihar and 

Naval Ahirwar, and were verified by the 

witness. From one other bundle three 

rings of gold, Rs.32,000/-, in cash, and 

one golden pendent was recovered. 

However, in cross-examination, this 

witness, has stated that the recovered 

articles were not before him. He was not 

investigating case Crime No. 1612/12. 

About informant, he was informed by 

Incharge, Kotwali, Uday Bhan Singh. 

Informer gave information before him, 

but did not tell that stolen articles, 

pertaining to Case Crime No.1612/12, 

were with the accused persons. On being 

asked by Incharge, Kotwali, informant of 

Case Crime No.1612/12, Kalyan, was 

called. Though the place, from where 

accused were arrested, was crowded one, 

but none from the public was called as 

witness. Nothing was recovered from 

accused, Arvind Pal. There was no 

specific mark of identification on the 

recovered anklet nor it was enquired from 

the informant as to on what basis 

recovered articles were being claimed by 

him of his article. He did not get signature 

of informants of various reports, except 

Prem Lata Jain and Gita. Accused persons 

were not named in any first information 

report nor any mark of identification nor 

age of accused persons were mentioned in 

the first information report. In between 

informed place and Cremation Ghat, there 

were several houses and traffic was also 

there, but none from public had been 

asked to accompany the Police. Meaning 

thereby, testimony of this witness is full 

of material contradiction and shaky and 

appears to be concocted and cooked-up 

story, without any concrete evidence or 

cogent material to corroborate testimony 

given by this witness. There was no 

independent public witness of the arrest 

and the recovery made from the accused 

persons, though the place was crowded 

one, as stated by the witness in his 

testimony. Therefore, renders testimony 

doubtful and as such cannot be relied.  
 

 14.  PW-4, Kalyan, is the informant 

of the present case crime number, who, in 

his testimony, has stated that on 

10.8.2012, he, alongwith his other family 

members, was living in the house of 

Vimlesh Kumar Jain, on rent. On that day, 

after locking his house, when he went out 

of station, in connection with some urgent 

work, and came back on third day, found 

the locks of his house were broken and 

upon entering into the house, he has seen 

that all household articles were scattered 

here and there and silver anklet of 500 gm 

and Rs.5,000/-, in cash, kept in a bag, 

were stolen by unknown thieves. He has 

lodged a first information report of this 

occurrence at the Police Station against 

unknown thieves, Paper no. 5K, having 

his signature and exhibited as Exhibit K-

6. After 10-15 days, he came to know that 

Police has arrested some thief at Juvenile 

Jail Road, Nehru Nagar and he reached 

thereat. One thief caught by the police 

was sitting there, who disclosed his name 

Shivam Tiwari from whose possession 

Rs.5,000/-, in cash, alleged to have been 

recovered, which was confessed by the 

accused Shivam Tiwari to have been 

stolen from his house. Anklet, Kardhani 

(an ornament of waist of woman) and 

cash money, stolen from his home, has 

been handed over to him. While, being 

cross-examined, this witness has stated 

that though he produced receipt in respect 
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of stolen articles, but the same were not 

on record. He was not having bill of 

stolen articles. Stolen articles were 

purchased by him from shop. After ten 

days, Inspector called him. Inspector 

recorded his statement on the date of 

lodging of report itself. At the place, 

where he met with Inspector, 2-4 persons 

were standing. Inspector told name of 

arrested person Shivam Tiwari. He did 

not recognise Shivam Tiwari. Shivam 

Tiwari is not appellant in the present case. 

Meaning thereby, it was all the story 

cooked-up by the Police. Neither there 

was any independent public witness of the 

arrest nor of recovery of stolen cash nore 

any specific mark of identification of 

stolen case was there. The testimony of 

this witness is of no relevance to the 

prosecution because in the present case 

Shivam is not under Appeal and present 

appellants were not apprehended 

alongwith accused-Shivam Tiwari. 
 

  Meaning thereby, informant 

neither has seen anyone, while committing 

theft in his house nor was there at the time 

when locks of her house were broken nor 

any accused was produced before him for 

identification. Neither any recovery was 

made before this witness nor any specific 

mark of identification/denomination of 

alleged recovered article/currency notes was 

there nor any recovery memo was signed by 

him nor the same were produced before the 

court during trial nor this witness was 

previously acquainted with accused persons. 

Thus, testimony of this witness does not 

support prosecution case at all and the case 

set up by the prosecution falls flat, so far as 

testimony of this witness is concerned.  
 

 15.  PW-5 is, SHO, Retd. Uday Bhan 

Singh. This witness, in his examination-

in-chief, has stated that on 27.8.2012, 

while, being posted as SHO Kotwali, he 

with his accompanying Police team, Man 

Singh Pal, S.I Subhash Chand, S.I Varun 

Pratap Singh, and other constables went 

to Nehru Nagar, Bachha Jail Road, and 

arrested accused Shivam Tewari in the 

matter of a case of theft. On making 

personal search, Rs. 1000/- cash, a gold 

ring and a white silver small box (Dibiya) 

were recovered from him as stolen goods. 

He, on being enquired, disclosed names of 

all the accused involved in the theft. Non 

one from the public, present there, was 

ready to become a witness. Complainant 

of the case was called on the spot to 

identify stolen articles. He verified them. 

He had mentioned details of the goods in 

the memo,Ext. Ka3. He further stated that 

on 17.9.2012, he, along with S.I Man 

Singh Pal, S.I Shamshad Ahmad and 

other accompanying constables, during 

patrolling, when reached Govind Sagar 

Dam, an informer gave information that 

an accused of theft was going towards 

Puliya. On being caught, he disclosed his 

name Banti @ Vinod Rajak. Articles 

stolen by him and anklets of silver, 

weighing 250 gram, were recovered from 

him. On being investigated, he confessed 

to have committed theft alongwith co-

accused on 21/07/12 in the house of 

Neeraj Nayak, r/o-Azadpur. Recovery 

memo was prepared on the spot and it was 

marked as Ext ka-6. Site plan of place of 

recovery, prepared by S.I. Man Singh 

from where recovery from accused 

Shivam Tiwari was made on 19/09/12. ( 

Ext ka-7) 
 

  On being cross-examined, this 

witness has stated that Banti Dhobi was 

not named in first information report. It 

was against unknown thieves. There was 

no eye-witness of this incident. There was 

no specific mark of identification of the 
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goods stolen nor of thief in first 

information report. No proceedings for 

identification of recovered articles nor of 

accused were conducted. He did not 

remember whether copy of memo was 

recovered from accused or not. He also 

did not remember as to whether entry of 

recovered goods were made or not. 

Articles recovered from Shivam were not 

produced in the court. Rupees 5000/- 

cash, gold ring and one small box of 

silver had been recovered from Shivam, 

but did not remember the denomination of 

currency notes. Articles, pertaining to 

three occurrence of theft, have been 

recovered from Shivam. Rupees 5000/-, 

in cash, from Kalyan's house, ring from 

Neeraj Nayak's house and small box of 

silver from Sanjay Tiwari had been 

stolen. He had given the statement on the 

basis of recovery memo. Meaning 

thereby, though accused Shivam and 

Bunty @ Vinod Rajak were arrested and 

recovery was made, but there was no 

public witness of arrest and the recovery, 

so made, which makes testimony of this 

witness unreliable, having full of 

variance, with material contradiction and 

is shaky as such does not support case set 

up by the prosecution. Moreover, Shivam 

and Banty @ Vinod Rajak, are not 

appellants in this Appeal and as such their 

statement, given to the Police, will have 

no bearing on the case of the appellants.  
 

 16.  After careful scrutiny of 

testimonies of the witnesses produced by 

the prosecution, it is clear that testimonies 

of witnesses, produced by the 

prosecution, is with full of variance with 

material contradictions. Moreso, even 

single iota regarding offence, punishable 

under Section 380 IPC or 457 IPC is 

there, on record, against present convict 

appellants, except their alleged 

confessions, in the absence of any 

independent public witness or any 

corroborative evidence, that too, when 

they were apprehended by the Police, 

which was not admissible in evidence. If 

entire prosecution case is admitted for the 

sake of argument, it may be said that 

those accused persons were apprehended 

with possession of those recovered 

articles, but there is neither any specific 

mark of identification nor there is any 

corresponding evidence for connecting 

with above offence of theft was there on 

record, which was not there and as such in 

absence of any such evidence, prosecution 

miserably failed to prove its case. 
 

  Meaning thereby, neither 

identity of recovered article was 

established nor produced before the court 

nor alleged recovered article was 

connected with above occurrence of theft 

nor it was put under identification 

proceeding nor there was any independent 

public witness or any corroborative 

evidence. Hence, the very essential 

requirement of theft, taking of articles in 

above theft, with dishonest intention, and 

possession of the same could not be 

proved by the prosecution beyond doubt. 

But, learned Trial Judge has passed the 

judgment of conviction and sentence, as 

above, literally, when no cogent evidence 

was there.  
 

 17.  Section 457 of Indian Penal 

Code (IPC) provides that ''whoever 

commits lurking house-trespass by night, 

or house breaking by night, in order to 

committing of any offence punishable 

with imprisonment, shall be punished 

with imprisonment of either description 

for a term which may extend to five years, 

and shall also be liable to fine, and, if the 

offence intended to be committed is theft, 
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the term of the imprisonment may be 

extended to fourteen years'. 
 

 18.  In present case, learned Trial 

Judge has convicted appellants for this 

offence with sentence, whereas no 

evidence of lurking house-trespass by 

night or house breaking by night is there. 

Theft stands defined in Section 378 IPC. 

To complete offence, under Section 457 

IPC, the ingredient is that burglar, or 

house breaker by night, should have an 

intention to commit theft. Theft or an 

intention to commit theft does actually 

carry out his intention to commit theft. 

Theft or an intention to commit theft is in 

no way a necessary essential ingredient in 

either of the offences. It frequently 

happens that lurking house-trespass or 

house-breaking by night is followed by 

theft, but the offence can be committed 

without theft or any intention to commit 

it. For conviction, under Section 457 

IPC, the accused must be proved to have 

committed lurking house-trespass or 

house breaking. A charge, under Section 

457 IPC must be substantiated by 

evidence and cannot be assumed from 

nothing. If a person is charged of house 

breaking and theft and the commission 

of theft is established, it would not 

follow that commission of other offence 

of house-breaking has also been 

established. When evidence does not 

justify a finding that the accused, who 

entered inside the house, had same 

intention to commit an offence, it is not 

trespass. So, then Section 457 IPC goes 

out of the way. 
 

 19.  Allahabad High Court in 41 

Cr.L.J, 623 (Allahabad), Chhadami v. 

Emperor, has propounded that in order to 

constitute lurking house-trespass, the 

offender must take some active means to 

conceal his presence. Regarding 

presumption under illustration (a) to 

Section 114, Evidence Act, may also 

attract a graver offence, like one, under 

457 IPC, where the accused is found in 

possession of articles stolen and obtained 

by house-breaking, it cannot be inferred 

that he has committed an offence of 

house-breaking and theft. Presumption, 

under Section 114, Evidence Act, can be 

drawn only when the accused, when 

asked, is unable to explain his possession. 
 

 20.  In present case, no evidence of 

house breaking by night or lurking house-

trespass by appellants was there, except 

alleged recovery of cash and ornament, 

but the same was not established by 

specific mark of identification or by 

denomination of currency notes 

recovered, which were alleged to have 

been stolen from the house of the 

informant to co-relate with the property 

alleged to have been stolen from above 

breaking locks of house or recovery of 

cash from convict-appellants. 
 

 21.  Section 411 IPC provides that 

whoever dishonestly receives or retains 

any stolen property, knowing or having 

reason to believe the same to be stolen 

property, shall be punished with 

imprisonment of either description for a 

term which may extend to three years, or 

with fine, or with both. 
 

 22.  Apex Court in AIR 1954 SC 

39, Trimbak vs. State of Madhya 

Pradesh, has propounded ingredients of 

offence, under Section 411 IPC, i.e., 

ingredients, which prosecution has to 

establish: (1) that the stolen property 

was in possession of the accused, (2) 

that some person other than accused had 

possession of the property before the 
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accused got possession of it and (3) that 

the accused had knowledge that the 

property was stolen property. 
 

 23.  In present case, neither property 

was duly identified by any specific mark 

of identification nor it was established 

before Trial court by way of producing 

the same nor its identity was established 

in identification parade nor the same was 

recovered in presence of informant, who 

had disputed alleged preparation of 

recovery memo. 
 

 24.  Under Section 380 IPC, 

essential ingredient for offence, 

punishable under Section 380 IPC, is 

that accused committed theft, i.e., theft 

was committed in any building, tent or 

vessel and that such building, tent or 

vessel was used as human dwelling or 

was used for custody of the property. 

Hence, prosecution has to prove points 

required for proving of an offence, 

under Section 379 IPC plus that the 

moveable property was taken away or 

moved out of a building, tent or vessel 

and that such building, tent or vessel 

was being used for human dwelling or 

custody of moveable property. Intention 

to take this dishonestly must be proved. 
 

 25.  In present case, offence of theft 

was got registered by informant against 

unknown thieves. Subsequently, alleged 

recovery of alleged stolen cash money 

and ornaments was said to have been 

made from convict-appellants. Offence 

of theft or taking of articles from 

building, by convict appellants, was not 

proved by any witness and on the basis 

of possession and presumption, under 

Section 114, Evidence Act, offence 

under Section 380 IPC was deemed to 

be proved whereas identification of 

alleged recovered cash, with no specific 

mark of identification, was neither 

established, by way of identification 

parade, or by way of proving it before 

Trial court. 
 

 26.  Hence, learned Trial court failed 

to appreciate facts and law placed before 

it and thereby passed judgment of 

conviction and sentences therein, against 

evidence on record. 
 

 27.  In view of what has been 

discussed above, this Criminal Appeal 

deserves to be allowed. 
 

 28.  Accordingly, this Criminal 

Appeal succeeds and is allowed. The 

impugned judgment and order of 

conviction dated 30.07.2018, passed by 

the Trial Court, is hereby set aside and the 

appellants are acquitted of all the charges. 

The appellants are in jail. They shall be 

released forthwith, if not wanted in any 

other case. 
 

 29.  Keeping in view the provisions 

of section 437-A Cr.P.C. appellants are 

directed to forthwith furnish a personal 

bond and two reliable sureties, each, in 

the like amount, to the satisfaction of 

Trial court before it, which shall be 

effective for a period of six months, 

along with an undertaking that in the 

event of filing of Special Leave Petition 

against the instant judgment or for grant 

of leave, the appellants, on receipt of 

notice thereof, shall appear before the 

Hon'ble Supreme Court. 
 

 30.  Let a copy of this judgment 

along with lower court's record be sent 

back to the court concerned for immediate 

compliance.  
---------- 
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- Evidence of an interested witness -  the 
evidence of an interested witness should 
not be equated with that of a tainted 

evidence or that of an approver so as to 
require corroboration as a matter of 
necessity - The evidence cannot be 

disbelieved merely on the ground that the 
witnesses are related to each other or to 
the deceased. In case the evidence has a 

ring of truth to it, is cogent, credible and 
trustworthy, it can, and certainly should be 
relied upon. (Para 18) 

 
Held:- All that the Courts require as a rule of 
prudence, not as a rule of law, is that the 

evidence of such witness should be scrutinized 
with a little care. It has to be realized that 
related and interested witness would be the 
last persons to screen the real culprits and 

falsely substitute innocent ones in their places 
.The evidence cannot be disbelieved merely on 
the ground that the witnesses are related to 

each other or to the deceased. In case the 
evidence has a ring of truth to it, is cogent, 
credible and trustworthy, it can, and certainly 

should, be relied upon (Para-18) 
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 1.  This appeal arises out of 

impugned judgment and order dated 

29.1.1988 passed by 1st Additional 

Sessions Judge, Mathura in Sessions Trial 

No.94 of 1987, convicting the appellants 

under Section 302/34 of IPC and 

sentencing them to undergo imprisonment 

for life. However, they have been 
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acquitted of the charge under Sections 

147 and 148 of IPC.  
 

 2.  As per prosecution case, on 

6.9.1986 a written report Ex.Ka.1 was 

lodged by (PW-1) Dal Chand, alleging in 

it that there was an old enmity between 

the accused persons and the deceased on 

account of a boundary (medh) of the 

agricultural field and due to the said 

dispute, on 6.9.1986 at about 6:15 am, 

when his cousin brother Chokhey Lal was 

ploughing his field, the accused persons 

caused several injuries to him by Farsa, 

Ballam and Club. While they were talking 

to each other, accused Ram Kishan was 

shouting for ensuring the death of the 

deceased. After hearing the voice of 

accused Ram Kishan, he along with his 

brother Ram Singh (PW-2) and one 

Lakkhi reached to the place of occurrence 

and seeing them, the accused persons 

entered into the sugarcane field. He states 

that when he reached near the deceased, 

he found him dead. Based on this report, 

FIR Ex.Ka.14 was registered on 6.9.1986 

at 9:30 am under Sections 147/148/149 

and 302 of IPC against the present 

accused persons and two acquitted 

accused, namely, Tej Ram and Kalyan. 
 

 3.  Inquest on the dead body of the 

deceased was conducted vide Ex. Ka.7 

on 6.9.1986 and the body was sent for 

postmortem which was conducted on 

7.9.1986 vide Ex. Ka.2 by (PW-3) Dr. M 

K Srivastava. 
 

  As per Autopsy Surgeon, 

following injuries were noticed on the 

body of the deceased:  
 

  1. Lacerated wound 3 cm x 1 cm 

x bone deep on the back of left side head 1 

cm from left ear. 

  2. Incised wound 6 cm x 2 cm x 

bone deep on back left side forearm upper 

part front in direction. 
 

  3. Incised wound 5 cm x 1.5 cm 

x bone deep on back of left forearm upper 

part transverse in direction both bone cut. 
 

  4. Incised wound 8 cm x 5 cm x 

bone deep on back of left knee joint 

transverse in direction lateral anckle of 

femur cut top lateral blood vessels cut. 
 

  5. Abrasion 5 cm x 2 cm on 

outer side of left thigh middle part. 
 

  6. Abrasion 10 cm x 1 cm on 

outer side of left buttock. 
 

  7. Abrasion 11 cm x 0.5 cm 

outer side of left side abdomen. 
 

  8. Abrasion 8 cm x 0.3 cm outer 

side of right leg middle part. 
 

 9.  Incised wound 3 cm x 1 cm x 

muscle deep back of left corm middle part 

vertical. 
 

 10.  Incised wound 1 cm x 0.3 cm x 

muscle deep on back of right arm lower 

part. 
 

 11.  Incised wound 4 cm x 2.5 cm x 

bone deep on back right shoulder 

transverse in direction upper and lateral 

part of scapula cut. Body smeared with 

mud front side at places. 
 

 Cause of death of the deceased was 

due to coma.  
 

 4.  While framing charge, the trial 

judge has framed charge against accused 

Girraj under Sections 147, 302/149 of 
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IPC, whereas against remaining four 

accused persons charge was framed under 

Sections 148, 302/149 of IPC. 
 

 5.  So as to hold accused persons 

guilty, prosecution has examined seven 

witnesses, whereas one defence witness has 

also been examined. Statements of accused 

persons were recorded under Section 313 of 

Cr PC in which, they pleaded their 

innocence and false implication. 
 

 6.  By the impugned judgment and 

order, the trial Judge has acquitted accused 

Tej Ram and Kalyan of all the offences, but 

has convicted accused-appellants Ram 

Kishan, Sri Ram and Girraj under Section 

302/34 and sentenced them as mentioned in 

para 1 of this judgment. The trial Judge has, 

however, acquitted the accused-appellants of 

the charge under Sections 147 and 148 of 

IPC. Hence this appeal. 
 

 7.  Counsel for the accused 

appellants submits:- 
 

  (i) that (PW-1) Dal Chand and 

(PW-2) Ram Singh are not the actual eye-

witnesses to the incident and when, on 

6.9.1986 early in the morning they saw 

the dead body of the deceased lying in the 

field, they have lodged a false report 

implicating the appellants. This has been 

done by the complainant as there was an 

old enmity between the two families. 
 

  (ii) that only interested 

witnesses, i.e. (PW-1) Dal Chand and 

(PW- 2) Ram Singh have been examined 

and the important witness Lakkhi has not 

been examined. 
 

  (iii) that there are material 

contradictions in the statements of two 

eye-witnesses. 

  (iv) that on the same set of 

evidence Tej Ram and Kalyan have been 

acquitted and, therefore, there was no 

occasion for the trial Court to convict the 

appellants. 
 

  (v) that the witnesses have 

reached to the place of occurrence after 

the incident and, therefore, question of 

seeing them the incident does not arise at 

all. 
 

  (vi) that motive part has not 

been proved by the prosecution as 

required under the law. 
 

  (vii) that the postmortem report 

of the deceased does not tally with the 

statements of eye-witnesses because it is 

not the case of the prosecution that before 

committing the murder of the deceased he 

was dragged, however, the injuries 

sustained by the deceased suggest that he 

was dragged. 
 

 8.  On the other hand, supporting the 

impugned judgment and order, it has been 

argued by learned State Counsel: 
 

 (i)  that a very prompt report was 

lodged by (PW-1) Dal Chand. The 

incident occurred at 6:15 am, on 6.9.1986 

and at 9:30 am, FIR was registered 

against all the accused persons. The 

distance between the place of occurrence 

and the police station is of 9 kms. and 

thus, for all practical purposes, it can be 

said that a very prompt report was lodged. 

Learned counsel submits that there was no 

occasion for PW-1 to lodge a false report 

and he had hardly any time to think over 

the same and then to lodge a false report. 
 

 (ii)  that minor contradictions in the 

statements of PW-1 and PW-2 are 
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required to be ignored considering the fact 

that they are rustic villagers. While 

referring to the postmortem report of the 

deceased Ex. Ka.2, it has been argued by 

the State counsel that the same duly 

confirms the version of two eye-

witnesses. 
 

 (iii)  that acquittal of Tej Ram and 

Kalyan is though not challenged before 

this Court but the same appears to be 

contrary to the law. He, however, submits 

that if some of the co-accused persons 

have wrongly been acquitted, it will not 

give any benefit to the present appellants. 
 

 9.  We have heard learned counsel 

for the parties and perused the record. 
 

 10.  (PW-1) Dal Chand, is the 

informant and an eye-witness to the 

incident. He is also a real brother of (PW-

2) Ram Singh and deceased Chokhey Lal 

was his cousin. He states that there is a 

common bund between his field and that 

of accused Ram Kishan, Sri Ram and 

Girraj. At the time of occurrence, he was 

cutting fodder along with PW-2 in the 

field, whereas deceased Chokhey Lal was 

ploughing his field. All the five accused 

persons reached there, carrying weapons 

with them; accused Ram Kishan and Sri 

Ram were having farsa, accused Tej Ram 

and Kalyan were having ballam, whereas 

accused Girraj was having club with him. 

After hearing the voice of accused Ram 

Kishan to kill the deceased, he and his 

brother immediately rushed to Chokhey 

Lal and tried to save him. Accused 

persons were beating the deceased and 

after seeing them, they entered in the 

nearby sugarcane field. By the time, he 

and (PW-2) Ram Singh could reach to 

Chokhey Lal, he was already expired and, 

thereafter he lodged the report. 

  In the cross-examination, he 

states that prior to four years of this 

incident, on the report lodged by accused 

Tej Ram, a case was registered under 

Section 325 of IPC against accused Ram 

Kishan, Lakkhi and one Pooran and Raja 

Ram. He however, has denied the fact that 

he took any surety for accused Pooran or 

Lakkhi. He has clarified that at the time of 

occurrence, no one else was there in their 

field and deceased alone was ploughing his 

field. He states that at the time of 

occurrence, he and his brother were cutting 

fodder. In the lengthy cross-examination, 

though this witness was subjected to various 

questions, including tricky questions, but he 

remained firm and has reiterated as to the 

manner in which the deceased was done to 

death by the accused persons. He has 

clarified that before he could reach to the 

place of occurrence, incident of marpeet 

was already going on and then, he also 

clarified as to which of the accused was 

having which weapon and how the same 

was used. No doubt, there are minor 

contradictions in the statement of this 

witness, but they are all of insignificant 

nature and are required to be ignored 

considering the fact that he is a rustic 

villager.  
 

 11.  (PW-2) Ram Singh, is another 

eye-witness to the incident. While 

supporting the prosecution case, he too 

has stated that after hearing the voice of 

accused Ram Kishan to kill someone 

when he reached to Chokhey Lal, he saw 

the accused persons beating him. He has 

also clarified that which of the weapon 

was being carried out by which of the 

accused. When he and his brother reached 

to the place of occurrence and tried to 

help the deceased, then the accused 

persons entered in a nearby sugarcane 

field. 
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  In the cross-examination, but for 

minor contradictions this witness also 

remained firm and reiterated as to the 

manner in which Chokhey Lal was done 

to death.  
 

 12.  (PW-3) Dr M.K. Srivastava, 

conducted postmortem on the body of the 

deceased. He has clarified that injury nos. 

2, 3, 4, 9, 10 and 11 could have been 

caused by a weapon like ballam/farsa, 

whereas rest of the injuries found on the 

body of the deceased could have been 

caused by a club. 
 

 13.  (PW-4) Birpal, is a Head 

Moharrir who recorded the FIR. (PW-5) 

Jaganpal Singh did initial part of 

investigation. (PW-6) N P Singh, is the 

Investigating Officer, has duly supported 

the prosecution case. (PW-7) Charan 

Singh, is a Police Constable, who assisted 

during initial investigation. 
 

 14.  (DW-1) Kamal Singh, has made 

an attempt to prove that (PW-1) Dal 

Chand and (PW-2) Ram Singh were not 

having any joint account of the field and 

likewise, there was sufficient distance 

between their field and the field of Ram 

Chand. Reading of his statement makes it 

clear that the same is of no help to the 

defence. 
 

 15.  Close scrutiny of the evidence 

makes it clear that on 9.6.1986 at about 

6:15 am, when deceased Chokhey Lal 

was ploughing his filed, accused persons 

reached there and caused number of 

injuries on his body by farsa, ballam and 

lathi, resulting his instantaneous death. 

After hearing the voice of accused Ram 

Kishan to kill someone, eye-witnesses 

(PW-1) Dal Chand and (PW-2) Ram 

Singh reached to the place of occurrence 

and saw the accused persons beating the 

deceased. PW-1 and PW-2 have made an 

attempt to save Chokhey Lal and seeing 

them, accused persons fled away from the 

spot and entered in the nearby sugarcane 

field. By the time PW-1 and PW-2 

reached to the deceased, he was already 

dead. It can be said that there are minor 

contradictions in the statements of PW-1 

and PW-2, but they are not of significant 

nature. These contradictions do not go to 

the root of the matter and do not affect 

their version otherwise. Yet another 

aspect of the matter is that these witnesses 

are the rustic villagers and they have been 

examined in the Court after one year of 

the incident and, therefore, minor 

contradictions in their statements are 

bound to be there. Law in this respect is 

very clear. 
 

  In Bharwada Bhoginbhai 

Hirjibhai vs. State of Gujarat, the 

Supreme Court, while considering the 

minor contradictions in the statement of 

the witnesses, held as under:  
 

  "5 ... ... ... We do not consider it 

appropriate or permissible to enter upon a 

reappraisal or re-appreciation of the evidence 

in the context of the minor discrepancies 

painstakingly highlighted by the learned 

counsel for the appellant. Overmuch 

importance cannot be attached to minor 

discrepancies. The reasons are obvious:  
 

  (1) By and large a witness 

cannot be expected to possess a 

photographic memory and to recall the 

details of an incident. It is not as if a 

video tape is replayed in the mental 

screen. 
 

  (2) Ordinarily, it so happens that 

a witness is overtaken by events. The 
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witness could not have anticipated the 

occurrence which so often has an element 

of surprise. The mental faculties therefore 

cannot be expected to be attuned to 

absorb the details. 
 

  (3) The powers of observation 

defer from person to person. What one 

may notice, another may not. An object or 

movement might emboss its image on one 

person's mind, whereas it might go 

unnoticed on the part of another. 
 

  (4) By and large people cannot 

accurately recall a conversation and 

reproduce the very words used by them or 

heard by them. They can only recall the 

main purport of the conversation. It is 

unrealistic to expect a witness to be a 

human tape-recorder. 
 

  (5) In regard to exact time of an 

incident, or the time duration of an 

occurrence, usually, people make their 

estimates by guess work on the spur of the 

moment at the time of interrogation. And 

one cannot expect people to make very 

precise or reliable estimates in such 

matters. Again, it depends on the time-

sense of individuals which varies from 

person to person. 
 

  (6) Ordinarily, a witness cannot 

be expected to recall accurately the 

sequence of events which takes place in 

rapid succession or in short time span. A 

witness is liable to get confused or mixed 

up when interrogated later on. 
 

  (7) A witness, though wholly 

truthful, is liable to be overawed by the 

court atmosphere and the piercing cross-

examination made by the counsel and out 

nervousness mix up facts, get confused 

regarding sequence of events, or fill up 

details from imagination on the spur of 

the moment. The subconscious mind of 

the witness sometimes so operates on 

account of the fear of looking foolish or 

being disbelieved though the witness is 

giving a truthful and honest account of the 

occurrence witnessed by him - perhaps it 

is a sort of a psychological defence 

mechanism activated on the spur of the 

moment." 
 

 16.  If the entire statement of these 

eye-witnesses, i.e. (PW-1) Dal Chand and 

(PW-2) Ram Singh is seen, it is apparent 

that they are very firm and have reiterated 

as to the manner in which, the deceased 

was done to death by the accused persons. 

The statements of these two eye-witnesses 

also find support from the postmortem 

report of the deceased Ex. Ka.2 and 

number of injuries of the weapons used 

by the accused persons have been found 

on the body of the deceased. 
 

 17.  We find no substance in the 

argument of the accused appellants that 

when Tej Ram and Kalyan have been 

acquitted, the same treatment ought to 

have been given to them also. Even 

assuming that Tej Ram and Kalyan have 

wrongly been acquitted, their acquittal 

would be of no help to the accused-

appellants because the evidence clearly 

shows their involvement in the 

commission of offence. 
 

 18.  We further find no substance in 

the argument of the defence that only 

interested/related witnesses have been 

examined, and the important witness 

Lakkhi has not been examined. 
 

  It is settled position of law that 

the evidence of an interested witness 

should not be equated with that of a 
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tainted evidence or that of an approver so as to 

require corroboration as a matter of necessity. 

All that the Courts require as a rule of 

prudence, not as a rule of law, is that the 

evidence of such witness should be 

scrutinized with a little care. It has to be 

realized that related and interested witness 

would be the last persons to screen the real 

culprits and falsely substitute innocent ones in 

their places. Indeed there may be 

circumstances where only interested evidence 

may be available and no other, e.g. when an 

occurrence takes place at midnight in the 

house then the only witnesses who could see 

the occurrence may be the family members. In 

such cases, it would not be proper to insist that 

the evidence of the family members should be 

disbelieved merely because of their 

interestedness. But once such witness is 

scrutinized with a little care and the Court is 

satisfied that the evidence of the interested 

witness have a ring of truth such evidence 

could be relied upon even without 

corroboration. Thus, the evidence cannot be 

disbelieved merely on the ground that the 

witnesses are related to each other or to the 

deceased. In case the evidence has a ring of 

truth to it, is cogent, credible and trustworthy, 

it can, and certainly should, be relied upon. 

(See Anil Rai vs. State of Bihar (2001) 7 

SCC 318; State of U.P. vs. Jagdeo Singh 

(2003) 1 SCC 456; Bhagalool Lodh & Anr. 

vs. State of U.P. (2011) 13 SCC 206; Dahari 

& Ors. vs. State of U.P. (2012) 10 SCC 256; 

Raju @ Balachandran & Ors. vs. State of 

Tamil Nadu (2012) 12 SCC 701; 

Gangabhavani vs. Rayapati Venkat Reddy 

& Ors. (2013) 15 SCC 298; Jodhan vs. 

State of M.P. (2015) 11 SCC 52)  
 

  The Supreme Court in Bur 

Singh and Anr. vs. State of Punjab has 

held that merely because the eyewitnesses 

are family members their evidence cannot 

per se be discarded. When there is 

allegation of interestedness, the same has 

to be established. Mere statement that 

being relatives of the deceased they are 

likely to falsely implicate the accused 

cannot be a ground to discard the 

evidence which is otherwise cogent and 

credible. Further, the Supreme Court in 

Sudhakar v. State and Ganapathi v. 

State of Tamil Nadu relying in its earlier 

judgments held as under:  
 

  "18. Then, next comes the question 

'what is the difference between a related 

witness and an interested witness?. The plea 

of "interested witness", "related witness" has 

been succinctly explained by this Court that 

"related" is not equivalent to "interested". The 

witness may be called "interested" only when 

he or she derives some benefit from the result 

of a litigation in the decree in a civil case, or in 

seeing an accused person punished. In this 

case at hand PW 1 and 5 were not only related 

witness, but also 'interested witness' as they 

had pecuniary interest in getting the accused 

petitioner punished. [refer State of U.P. v. 

Kishanpal and Ors., (2008) 16 SCC 73] : 

(2008 AIR SCW 6322). As the prosecution 

has relied upon the evidence of interested 

witnesses, it would be prudent in the facts and 

circumstances of this case to be cautious while 

analyzing such evidence. It may be noted that 

other than these witnesses, there are no 

independent witnesses available to support the 

case of the prosecution."  
 

  Relationship is not a factor to 

affect credibility of a witness. There is no 

proposition in law that relatives are to be 

treated as untruthful witnesses. To the 

contrary, reason has to be shown when a 

plea of partiality is raised to show that the 

witnesses had reason to shield the actual 

culprit and falsely implicate the accused. 

A witness who is a relative of deceased or 

victim of the crime cannot be characterized 
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as 'interested'. The term 'interested' postulates 

that the witness has some direct or indirect 

'interest' in having the accused somehow or 

other convicted due to animus or for some 

other oblique motive. A close relative cannot 

be characterized as an 'interested' witness. He 

is a 'natural' witness. His evidence, however, 

must be scrutinized carefully. If on such 

scrutiny his evidence is found to be 

intrinsically reliable, inherently probable and 

wholly trustworthy, conviction can be based 

on the 'sole testimony of such witness. (See- 

Harbans Kaur and another vs. State of 

Haryana, 2005 AIR SCW 2074; Namdeo 

vs. State of Maharashtra, 2007 AIR SCW 

1835; Sonelal vs. State of M.P., 2008 AIR 

SCW 7988; and Dharnidhar vs. State of 

Uttar Pradesh and Others & other 

connected appeals, (2010) 7 SCC 759).  
 

 19.  Taking the cumulative effect of 

the evidence, we are of the considered 

opinion that the trial Court was fully 

justified in convicting the accused-

appellants. The impugned judgment and 

order deserves to be affirmed and 

accordingly, the same is affirmed. 
 

 20.  Appeal has no substance, the 

same is, accordingly, dismissed. The 

appellants are reported to be on bail, they 

be taken into custody forthwith to serve 

the remaining sentence. 
 

 21.  We appreciate the assistance 

rendered by Sri Ram Milan Dwivedi, 

learned Amicus, who has argued on 

behalf of appellant no.1. The State 

Government is directed to pay Rs.5000/- 

to the Amicus towards his remuneration. 
 

 22.  Let a copy of this judgment be 

sent to the concerned trial Court for 

compliance.  
---------- 
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(Delivered by Hon’ble Ved Prakash 

Vaish. J. & Hon’ble Mohd. Faiz Alam 

Khan J.) 
 

 1.  Heard learned counsel for the 

appellant/Shri Sachin Pratap Singh as 

well as learned Addl. G.A. for the State 

and perused the material on record.  
 

 2.  This Criminal Appeal has been 

preferred against the judgment and order 

dated 11.07.2003 passed by learned 

Additional Sessions Judge (F.T.C.) IIIrd, 

Pratapgarh in Sessions Trial No. 185 of 

2002, arising out of Case Crime No. 127 

of 2001, under Section 302, 148, 323/149 

and under Section 506 I.P.C., Police 

Station Baghrai, District Pratapgarh.  
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 3.  Shri Sachin Pratap Singh, learned 

counsel for the appellant on the basis of 

the instructions received by him from his 

client/appellant namely Ram Ashrey, 

who has been released from Jail on the 

basis of remission of sentence granted by 

the State Government, submits that he do 

not want to press the appeal. Learned 

counsel for the appellant also endorsed on 

the Memo of Appeal that he do not want 

to press the appeal on merits and the same 

be dismissed as not pressed.  
 

 4.  In this regard, provisions of 

Section 384, 385 and 386 Cr.P.C. are 

relevant, which are being reproduced as 

under:  
 

  384. Summary dismissal of 

appeal.-(1) If upon examining the petition 

of appeal and copy of the judgment 

received under section 382 or section 383, 

the Appellate Court considers that there is 

no sufficient ground for interfering, it 

may dismiss the appeal summarily:  
 

  Provided that-  
 

  (a) no appeal presented under 

section 382 shall be dismissed unless the 

appellant or his pleader has had a 

reasonable opportunity of being heard in 

support of the same;  
 

  (b) no appeal presented under 

section 383 shall be dismissed except 

after giving the appellant a reasonable 

opportunity of being heard in support of 

the same, unless the Appellate Court 

considers that the appeal is frivolous or 

that the production of the accused in 

custody before the Court would involve 

such inconvenience as would be 

disproportionate in the circumstances of 

the case;  

  (c) no appeal presented under 

section 383 shall be dismissed summarily 

until the period allowed for preferring 

such appeal has expired. 
 

  (2) Before dismissing an appeal 

under this section, the Court may call for 

the record of the case. 
 

  (3) Where the Appellate Court 

dismissing an appeal under this section is a Court 

of Session or of the Chief Judicial Magistrate, it 

shall record its reasons for doing so. 
 

  (4) Where an appeal presented 

under section 383 has been dismissed 

summarily under this section and the 

Appellate Court finds that another petition 

of appeal duly presented under section 

382 on behalf of the same appellant has 

not been considered by it, that Court may, 

notwithstanding anything contained in 

section 393, if satisfied that it is necessary 

in the interests of justice so to do, hear 

and dispose of such appeal 
 

  385. Procedure for hearing 

appeals not dismissed summarily.-(1) If 

the Appellate Court does not dismiss the 

appeal summarily, it shall cause notice of 

the time and place at which such appeal 

will be heard to be given-  
 

  (i) to the appellant or his 

pleader; 
 

  (ii) to such officer as the State 

Government may appoint in this behalf; 
 

  (iii) if the appeal is from a 

judgment of conviction in a case instituted 

upon complaint, to the complainant; 
 

  (iv) if the appeal is under 

section 377 or section 378, to the accused, 
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and shall also furnish such officer, 

complainant and accused with a copy of 

the grounds of appeal. 
 

  (2) The Appellate Court shall 

then send for the record of the case, if 

such record is not already available in that 

Court, and hear the parties: 
 

  Provided that if the appeal is 

only as to the extent or the legality of the 

sentence, the Court may dispose of the 

appeal without sending for the record.  
 

  (3) Where the only ground for 

appeal from a conviction is the alleged 

severity of the sentence, the appellant 

shall not, except with the leave of the 

Court, urge or be heard in support of any 

other ground. 
 

  386. Powers of the Appellate 

Court.-After perusing such record and 

hearing the appellant or his pleader, if he 

appears, and the Public Prosecutor if he 

appears, and in case of an appeal under 

section 377 or section 378, the accused, if 

he appears, the Appellate Court may, if it 

considers that there is no sufficient 

ground for interfering, dismiss the appeal, 

or may-  
 

  (a) in an appeal from an order or 

acquittal, reverse such order and direct 

that further inquiry be made, or that the 

accused be re-tried or committed for trial, 

as the case may be, or find him guilty and 

pass sentence on him according to law;  
 

  (b) in an appeal from a 

conviction-  
 

  (i) reverse the finding and 

sentence and acquit or discharge the 

accused, or order him to be re-tried by a 

Court of competent jurisdiction 

subordinate to such Appellate Court or 

committed for trial, or 
 

  (ii) alter the finding, 

maintaining the sentence, or 
 

  (iii) with or without altering the 

finding, alter the nature or the extent, or 

the nature and extent, of the sentence, but 

not so as to enhance the same; 
 

  (c) in an appeal for 

enhancement of sentence- 
 

  (i) reverse the finding and 

sentence and acquit or discharge the 

accused or order him to be re-tried by a 

Court competent to try the offence, or 
 

  (ii) alter the finding maintaining 

the sentence, or 
 

  (iii) with or without altering the 

finding, alter the nature or the extent, or 

the nature and extent, of the sentence, so 

as to enhance or reduce the same; 
 

  (d) in an appeal from any other 

order, alter or reverse such order; 
 

  (e) make any amendment or any 

consequential or incidental order that may 

be just or proper;  
 

  Provided that the sentence shall 

not be enhanced unless the accused has 

had an opportunity of showing cause 

against such enhancement:  
 

  Provided further that the 

Appellate Court shall not inflict greater 

punishment for the offence which in its 

opinion the accused has committed, than 

might have been inflicted for that offence 
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by the Court passing the order or sentence 

under appeal.  
 

 5.  In Jeetu and Others Vs State of 

Chattisgarh reported in 

MANU/SC/1056/2012 it is held by 

Hon'ble Supreme Court in para 15, 20 and 

21 as under :-  
 

  "15.The hub of the matter, as we 

perceive, really pertains to the 

justifiability and legal propriety of the 

manner in which the High Court has dealt 

with the appeal. It is clear as day that it 

has recorded the proponement of the 

learned Counsel for the Appellants 

relating to non-assail of the conviction, 

extenuating factors for reduction of 

sentence and proceeded to address itself 

with regard to the quantum of sentence. It 

has not recorded its opinion as regards 

the correctness of the conviction.  
  
  20.At this stage, we may refer 

with profit to a two-Judge Bench decision 

inDilip S. Dahanukar v. Kotak Mahindra 

Co. Ltd. and Anr. MANU/SC/1803/2007 : 

(2007) 6 SCC 528 wherein this Court, 

after referring to the pronouncements in 

Babu Rajirao Shinde v. State of 

Maharashtra MANU/SC/0072/1971 : 

(1971) 3 SCC 337 and Siddanna Apparao 

Patil v. State of 

MaharashtraMANU/SC/0190/1970 : 

(1970) 1 SCC 547, opined thus:  
 

  An appeal is indisputably a 

statutory right and an offender who has 

been convicted is entitled to avail the 

right of appeal which is provided for 

Under Section 374 of the Code. Right of 

appeal from a judgment of conviction 

affecting the liberty of a person keeping in 

view the expansive definition of Article 21 

is also a fundamental right. Right of 

appeal, thus, can neither be interfered 

with or impaired, nor can it be subjected 

to any condition.  
 

  xxx xxx xxx xxx  
 

  The right to appeal from a 

judgment of conviction vis-à-vis the 

provisions of Section 357 of the Code of 

Criminal Procedure and other provisions 

thereof, as mentioned hereinbefore, must 

be considered having regard to the 

fundamental right of an accused 

enshrined under Article 21 of the 

Constitution of India as also the 

international covenants operating in the 

field.  
 

  21. Tested on the touchstone of 

the aforesaid legal principles, it is 

luminescent that the High Court has not 

made any effort to satisfy its conscience 

and accepted the concession given by the 

counsel in a routine manner. At this 

juncture, we are obliged to state that 

when a convicted person prefers an 

appeal, he has the legitimate expectation 

to be dealt with by the Courts in 

accordance with law. He has intrinsic 

faith in the criminal justice dispensation 

system and it is the sacred duty of the 

adjudicatory system to remain alive to the 

said faith. That apart, he has embedded 

trust in his counsel that he shall put forth 

his case to the best of his ability assailing 

the conviction and to do full justice to the 

case. That apart, a counsel is expected to 

assist the Courts in reaching a correct 

conclusion. Therefore, it is the obligation 

of the Court to decide the appeal on 

merits and not accept the concession and 

proceed to deal with the sentence, for the 

said mode and method defeats the 

fundamental purpose of the justice 

delivery system. We are compelled to note 
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here that we have come across many 

cases where the High Courts, after 

recording the non-challenge to the 

conviction, have proceeded to dwell upon 

the proportionality of the quantum of 

sentence. We may clearly state that the 

same being impermissible in law should 

not be taken resort to. It should be borne 

in mind that a convict who has been 

imposed substantive sentence is deprived 

of his liberty, the stem of life that should 

not ordinarily be stenosed, and hence, it 

is the duty of the Court to see that the 

cause of justice is subserved with serenity 

in accordance with the established 

principles of law." 
 

 6.  The Hon'ble Supreme Court in 

Padam Singh Vs. State of U.P., (2000) 1 

SCC 621 in para-2 of its judgment has 

held as under:  
 

  ".......It is the duty of an 

appellate court to look into the evidence 

adduced in the case and arrive at an 

independent conclusion as to whether the 

said evidence can be relied upon or not 

and even if it can be relied upon, then 

whether the prosecution can be said to 

have been proved beyond reasonable 

doubt on the said evidence. The 

credibility of a witness has to be adjudged 

by the appellate court in drawing 

inference from proved and admitted facts. 

It must be remembered that the appellate 

court, like the trial court, has to be 

satisfied affirmatively that the prosecution 

case is substantially true and the guilt of 

the accused has been proved beyond all 

reasonable doubt as the presumption of 

innocence with which the accused starts, 

continues right through until he is held 

guilty by the final court of appeal and that 

presumption is neither strengthened by an 

acquittal nor weakened by a conviction in 

the trial court. The judicial approach in 

dealing with the case where an accused is 

charged of murder under Section 302 has 

to be cautious, circumspect and careful 

and the High Court, therefore, has to 

consider the matter carefully and examine 

all relevant and material circumstances, 

before upholding the conviction."  
 

 7.  Hon'ble Apex Court in the case of 

Bani Singh and others Vs. State of U.P., 

(1996) 4 SCC 720 held that "the plain 

language of Sections 385-386 does not 

contemplate dismissal of the appeal for 

non-prosecution simpliciter. On the 

contrary, the Code envisages disposal of 

the appeal on merits after perusal and 

scrutiny of the record. The law clearly 

expects the appellate court to dispose of 

the appeal on merits, not merely by 

perusing the reasoning of the trial court 

in the judgment, but by cross- checking 

the reasoning with the evidence on record 

with a view to satisfying itself that the 

reasoning and findings recorded by the 

trial court are consistent with the material 

on record. The law, therefore, does not 

envisage the dismissal of the appeal for 

default or non-prosecution but only 

contemplates disposal on merits after 

perusal of the record. Therefore, with 

respect, we find it difficult to agree with 

the suggestion in Ram Naresh Yadav case 

[AIR 1987 SC 1500 : 1987 Cri LJ 1856] 

that if the appellant or his pleader is not 

present, the proper course would be to 

dismiss an appeal for non-prosecution."  
 

 8.  Hon'ble Apex Court in the case of 

Rishi Nandan Pandit and others Vs. 

State of Bihar, (1999) 8 SCC 644 has 

held that " 9. As a matter of legal position 

the court is not precluded from perusing 

the records and come to its own 

conclusion unaided by any legal 
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practitioner to project the points 

favourable to the accused, when the 

counsel engaged by them does not turn up 

to argue. But the three-Judge Bench of 

this Court indicated in Bani Singh v. State 

of U.P. [(1996) 4 SCC 720 : 1996 SCC 

(Cri) 848] that it is a matter of prudence 

that the court may, in an appropriate 

case, appoint a counsel at the State's 

expense to argue for the cause of the 

accused. Of course it is for the court to 

determine, on a consideration of the 

conspectus of the case, whether it does or 

does not require such legal assistance. 

There can be appeals which could be 

disposed of unassisted by counsel to put 

forth the favourable features for the 

accused. But if the sentence imposed by 

the judgment impugned in the appeal is of 

a substantial range it is advisable to seek 

the assistance of a legal talent."  
 

 9.  A reading of Sections 384, 385 

and 386 of the Code as well as the above 

legal position clearly demonstrate that a 

criminal appeal cannot be dismissed for 

default or as not pressed , if the same has 

been admitted for consideration. The 

Court has to decide the appeal on merits 

and pass final orders. The consideration 

of the appeal on merits at the stage of 

final hearing and to arrive at a decision on 

merits so as to pass final orders will not 

be possible unless the reasoning and 

findings recorded in the judgment under 

appeal are tested in the light of the record 

of the case. After the records are before 

the Court and the appeal is set down for 

hearing, it is essential that the appellate 

court should peruse such record, hear the 

appellant or his pleader, if he appears, and 

hear the public prosecutor, if he appears 

and after complying with these 

requirements, the appellate court has full 

power to pass any of the orders mentioned 

in the section, but the disposal must be 

after the appellate court has considered 

the appeal on merits. It is clear that the 

criminal appeal, if not dismissed 

summarily and has been admitted for 

hearing, must be considered and disposed 

of on merits irrespective of the fact 

whether the appellant or his counsel or the 

public prosecutor is present or not or even 

if the appeal has been "not pressed".  
 

 10.  Keeping this in view, we are 

obliged to peruse the record of case and to 

scrutinize whether the reasoning of the 

trial court are based on proper 

appreciation of evidence available on 

record for the purpose of satisfying 

ourself that the reasonings and findings 

recorded by the trial court are consistent 

with the material on record. After this 

exercise we have to arrive at an 

independent conclusion as to whether the 

said evidence can be relied upon and 

whether the cumulative effect of such 

evidence results in proving the charges 

framed against the accused person(s) as 

beyond reasonable doubt. Therefore we 

proceed to dispose of this appeal on 

merits, irrespective of the fact that the 

same has been not pressed by Ld. Counsel 

for the appellant, in view of the grounds 

taken in memorandum of appeal.  
 

 11.  The facts necessary for the 

disposal of this appeal unfolds from the 

record that, a written report was presented 

by informant namely Mohd. Asgar 

Ansari, the son of Mohd. Suleman to 

S.H.O. Police Station Baghrai, Pratapgarh 

on 07.12.2001 at about 11:30 am alleging 

that he along with his father Suleman, 

aged about 70 years, were irrigating their 

agricultural field, wherein the crop of 

''wheat' was standing. It is further stated 

that at about 11:00 am., Ram Asrey, 
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Meghai and Khairati all sons of Bachoolal 

Pasi and Pappu and Subhane son of Khairati 

Pasi came to his house armed with ''lathi, 

danda' and ''country-made pistol'. His 

brother Mohd. Azam and mother 

Khalikulnisa did not open the gate, on 

which the accused persons started abusing 

them. They saw him and his father in the 

field and rushed towards them and assaulted 

them with the intention to murder. He and 

his father Suleman attempted to run away, 

but after running for a short distance, the 

accused persons overpowered his father and 

assaulted him with ''lathi, danda'. Accused-

appellant, Ram Asrey fired at the head of 

his father with a country-made pistol. He 

succeeded in running away and also 

sustained injuries by the assault of the 

accused persons and some-how managed to 

escape. His father could not run due to his 

old age and his dead body is lying in the 

field of Bhagan Pasi. The incident was 

witnessed by his brother Mohd. Azam and 

his mother Smt. Khalikulnisa and many 

other persons of the village.  
 

 12.  On the basis of this written 

information (Exhibit-ka-1), an FIR 

(Exhibit-ka-2) was registered at Police 

Station Kunda, District Pratapgarh at 

11:30 am against Ram Asrey, Meghai, 

Khairati, Pappu and Subhane, under 

Sections 147, 148, 149, 302, 307, 323, 

504, 506 I.P.C. at Case Crime No. 127 of 

2001. The Investigation of the case was 

entrusted to S.I., Balram Mishra. An entry 

of this FIR was made in the G.D. No.-14 

dated 07.12.2001 at 11:30 am, which is 

available on record as Exhibit-ka-3.  
 

 13.  The Investigating Officer, P.W.-

4/S.I. Balram Mishra arrived at the spot 

and prepared the Inquest Report of 

deceased Suleman (Exhibit-ka-4) and 

necessary papers for the purpose of the 

postmortem i.e. Letter to C.M.O, Seal 

sample, Report R.I., Challan Lash and 

Photo Lash (Exhibit-ka-5 to ka-9).  
 

 14.  The postmortem on the dead 

body of deceased Suleman was conducted 

on 08.12.2001 at about 1:30 pm by 

Doctor Ravi Srivastava, the then Medical 

Officer, District Hospital, Pratapgarh and 

he also prepared the postmortem-report 

(Exhibit-ka-13). He found the body of the 

deceased as thin-build, eyes and mouth 

were closed, rigor mortis was present in 

both upper and lower limbs. 
 

 15.  He also found following 

antemortem injuries on the body of deceased:-  
 

  Injury No.1/A fire arm wound 

of entry of Size 1.5 cm x 1.5 cm over the 

forehead direct downwards literally. 

Margins inverted over the forehead just 

above the middle of left eyebrow, 

tattooing and blackening present. pellets 

recovered from the wound.  
 

  Injury No.2/A fire arm wound 

of exit of size 2.5 cm x 2.5 cm over left 

side of face just adjacent to tragus of left 

tear, margins inverted.  
 

  Injury No.3/An abraided 

contusion of size 4.0 cm. 0.5 cm. over the 

right side of forehead 2.0 cm. above the 

middle of right eyebrow.  
 

  Injury No.4/An abraided 

contusion of size 3.0 cm x 1.0 cm over the 

left arm, 8.0 cm. above the left elbow 

joint. Humerous bone (left fractured).  
 

  Injury No.5/An abraided 

contusion of size 4 cm x 1.0 cm. over the 

back of left forearm just below the left 

elbow joint.  
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  Injury No.6/An abraided 

contusion of size 4.0 cm x 1.0 cm. over 

the right forearm just above the right wrist 

joint. Both radius and ulna bone fractured.  
  Injury No.7/Abrasion of size 6 

cm x 1.0 cm. over the posterior aspect of 

right shoulder 6 cm. below the tip of right 

shoulder.  
 

  The stomach contains two 

ounses of digested unidentified food 

particles, while small intestine was 

containing faecal matter and gases, the 

time of death was determined about one 

day before and the cause of death was 

stated as death due to ''Coma', as a result 

of fire arm injury.  
  
  The medical examination of the 

injuries of injured Mohd. Asgar Ansari 

was done by Doctor C.P. Sharma on 

07.12.2001 at about 3:40 pm at PHC 

(Primary Health Center), Baghrai, 

Pratapgarh and he found following 

injuries on the person of the injured:-  
 

  Injury No.1/Abrasion 0.5 cm x 

0.5 cm. on right forearm 14 cm. above 

from right chest.  
 

  Injury No.2/Contusion 6.0 cm. x 

2.0 cm. on right shoulder. 
 

  Injury No.3/Contusion 4.0 cm. 

x 2.0 cm. on right knee.  
 

  Injury No.4/Complaint of pain 

on left big toe of the leg.  
 

 16.  All injuries were stated to be 

simple, while Injury No.1 was caused by 

friction and rest of the injuries were stated 

to have been caused by blunt object. 

Duration of all injuries were noted as 

fresh.  

 17.  The Investigating Officer also 

recorded the statement of the informant as 

well as of Mohd. Asgar Ansari and 

prepared the Site Plan (Exhibit-ka-10) on 

the pointing of him. He also collected the 

simple as well as blood stained soil from 

the spot and sealed them in a container 

separately and prepared an ''Fard' 

(Exhibit-ka-11). He also recorded the 

statement of eye witness Mohd. Azam 

and the statement of another eye 

witnesses Smt. Khalikulnisa on 

06.01.2002 and submitted the Charge-

sheet (Exhibit-ka-12) against the accused 

persons, under Sections 147, 148, 149, 

307, 302, 323, 504, 506 I.P.C. 
 

 18.  The case being triable by the 

Court of Sessions was committed to the 

Sessions Court and charges against the 

appellant under Sections 148, 302, 307, 

323 read with Section 149, 504 and 506 

of I.P.C. were framed against the 

appellant. The appellant denied the 

charges and claimed trial.  
 

 19.  During trial, the prosecution 

placed reliance on following documentary 

evidence:-  
 

 1. Tehrir FIR, (Exhibit-ka-1). 
 

 2. Chick FIR, (Exhibit-ka-2). 
 

 3. G.D. Quaymi, (Exhibit-ka-3). 
 

 4. Inquest Report, (Exhibit-ka-4). 
 

 5. Letter to C.M.O., (Exhibit-ka-5). 
 

 6. Sample soil, (Exhibit-ka-6). 
 

 7. Letter to R.I., (Exhibit-ka-7). 
 

 8. Challan R.I., (Exhibit-ka-8). 
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 9. Photo lash, (Exhibit-ka-9). 
  
 10. Site Plan, (Exhibit-ka-10). 
 

 11. Fard blood stained and sample 

soil, (Exhibit-ka-11). 
 

 12. Charge-sheet, (Exhibit-ka-12). 
 

 13. Postmortem report, (Exhibit-ka-

13). 
 

 14. Injury Report of informant, 

Asgar Ali, (Exhibit-ka-14). 
 

 20.  In addition to the above 

documentary evidence, the prosecution 

also testified following witnesses in order 

to prove its case before the Court below:- 
 

  P.W.-1/Mohd. Azam (Eye 

witness)  
 

  P.W.-2/Mohd. Asgar Ansari 

(Informant/injured eye witness)  
 

  P.W.-3/Head Constable, 

(Durgvijay Singh, who recorded the First 

Information Report.)  
 

  P.W.-4/S.I. Balram Mishra 

(Investigating Officer)  
 

  P.W.-5/Doctor Ravi Srivastava, 

(Doctor, who did the postmortem.) 
 

  P.W.-6/Doctor C.P. Sharma, 

(Doctor, who examined the injured Mohd. 

Asgar Ansari.)  
 

 21.  After the completion of the 

evidence of the prosecution, the statement 

of the accused persons including the 

appellant was recorded. The appellant, 

Ram Ashrey in his statement, recorded 

under Section 313 of the Cr.P.C., denied 

the prosecution evidence and stated that 

deceased Suleman and his sons had 

murdered Bachoolal. These peoples are 

''Gunda elements' and also informer of the 

police. The deceased Suleman had been 

killed by some unknown persons at 

unknown place, but to pressurize the 

appellant for compromise, this false case 

has been instituted against him.  
 

 22.  Learned Trial Court after 

appreciating and analyzing the evidence 

of the prosecution came to the conclusion 

that the prosecution has proved its case 

beyond reasonable doubt and sentenced 

the appellant, Ram Ashrey under Sections 

302, 323/149, 506 and 148 I.P.C. and 

acquitted the appellant of the charges 

under Section 307 and 504 of I.P.C.  
 

 23.  Aggrieved by the judgment and 

order of conviction and sentence the 

appellant Ram Ashrey had filed this 

appeal challenging the judgment and 

order of the Trial Court on various 

grounds mentioned in the Memo of 

Appeal. A perusal of the memo of 

appeal would reveal that appellant, Ram 

Ashrey challenged the impugned 

judgment and order on the grounds that 

the same has been passed against weight 

of evidence available on record and the 

Court has admitted the evidence, which 

was otherwise not admissible. There 

was no evidence against the appellant 

on record and the judgment and order of 

the Trial Court was based on 

assumption, presumption, conjectures 

and surmises as well as the version of 

the prosecution has not been 

corroborated by the medical evidence 

and the whole case of the prosecution is 

highly improbable and also that the Trial 

Court has ignored material contradictions 
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in the testimony of the prosecution 

witnesses.  
 

 24.  Since learned counsel for the 

appellant has not pressed the appeal and 

learned Addl. G.A. has supported the 

judgment and order of the Trial Court on 

the ground that there is no illegality in the 

finding and reasoning recorded by the 

Court, keeping in view the law mentioned 

herein-before, we have carefully perused 

the record of Sessions Trial No. 185/2000 

"State Vs. Meghai and others", arising out 

of Case Crime No. 127/2001, Police 

Station Baghrai, District Pratapgarh in the 

background of the grounds of appeal 

taken by the appellant. This Court is 

conscious of the fact that being the Ist 

Appellate Court, it is the duty of this 

Court to go through the evidence on 

record and assess and analyze the 

evidence of prosecution to gauge as to 

whether the cumulative affect of such 

evidence results in proof beyond 

reasonable doubt and as to whether the 

Trial Court has erred in either marshalling 

of facts or in appreciation of evidence or 

in application of law. 
 

 25.  Section 134 of Evidence Act do 

not require any particular number of 

witnesses to prove any fact. Plurality of 

witnesses in a criminal trial is not the 

legislative intent, it is not the quantity but 

quality which matters. Therefore, if the 

testimony of a witness is found reliable on 

the touch stone of credibility, accused can 

be convicted on the basis of testimony of 

even single witness. This principle was 

highlighted in Vadivelu Thevar V/s state 

of Madras; AIR 1957 SC 614, wherein it 

is held by Hon,ble Apex Court that "The 

contention that in a murder case, the 

Court should insist upon plurality of 

witnesses, is much broadly stated."  

  "The Indian Legislature has not 

insisted on laying down any such 

exceptions to the general Rule recognized 

in Section 134 quoted above. The Section 

has enshrines the well recognized maxim 

that "Evidence has to be weighed and not 

counted." Our Legislature has given 

statutory recognition to the fact that 

administration of justice may be 

hampered if a particular number of 

witnesses were to be insisted upon.  
 

  "It is not seldom that a crime 

has been committed in the presence of 

only one witness, leaving aside those 

cases which are not of uncommon 

occurrence, where determination of guilt 

depends entirely on circumstantial 

evidence. If the Legislature were to insist 

upon plurality of witnesses, cases where 

the testimony of single witness only could 

be available in proof of the crime, would 

go unpunished. It is here that the 

discretion of the presiding judge comes 

into play. The matter thus must depend 

upon the circumstance of each case and 

the quality of the evidence of the single 

witness whose testimony has to be either 

accepted or rejected. If such a testimony 

is found by the court entirely reliable, 

there is no legal impediment to the 

conviction of the accused person on such 

proof. Even as the guilt of an accused 

person may be proved by the testimony of 

a single witness, the innocence of an 

accused person may be established on the 

testimony of a single witness, even though 

a considerable number of witnesses may 

be forthcoming to testify to the truth of the 

case for the prosecution."  
 

  "Generally speaking oral 

testimony in this context may be classified 

into three categories, namely (1) wholly 

reliable (2) wholly unreliable (3) neither 
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wholly reliable nor wholly unreliable. In 

the first category of proof, the Court 

should have no difficulty in coming to its 

conclusion either way- it may convict or 

may acquit on the testimony of a single 

witness, if it is found to be above 

reproach or suspicion of interestedness, 

incompetence or subornation. In the 

second category, the Court equally has no 

difficulty in coming to its conclusion. It is 

in the third category of cases, that the 

Court has to be circumspect and has to 

look for corroboration in material 

particulars by reliable testimony, direct 

or circumstantial. There is another 

danger in insisting on plurality of 

witnesses. Irrespective of the quality of 

the oral evidence of a single witness, if 

courts were to insist on plurality of 

witnesses in proof of any fact, they will be 

indirectly encouraging subornation of 

witnesses. Situations may arise and do 

arise where only a single person is 

available to give evidence in support of a 

disputed fact. The Court naturally has to 

weigh carefully such a testimony and if it 

is satisfied that the evidence is reliable 

and free from all taints which tend to 

render oral testimony open to suspicion, it 

becomes its duty to act upon such 

testimony."  
 

 26.  Vadivelu Thevar case (supra) 

was referred to with approval in Jagdish 

Prasad v. State of M.P. (AIR 1994 SC 

1251). It was held that as a general rule 

the court can and may act on the 

testimony of a single witness provided he 

is wholly reliable. There is no legal 

impediment in convicting a person on the 

sole testimony of a single witness. That is 

the logic of Section 134 of the Indian 

Evidence Act, 1872 (in short 'the 

Evidence Act'). But, if there are doubts 

and suspicion about the testimony of such 

a witness the courts will insist on 

corroboration. It is for the court to act 

upon the testimony of 

witnesses.Therefore, it is not the number, 

the quantity, but the quality which is 

material. The time-honoured principle is 

that evidence has to be weighed and not 

counted. On this principle stands the 

edifice of Section 134 of the Evidence 

Act. The test is whether the evidence has 

a ring of truth around it, is cogent, 

credible and trustworthy, or otherwise.  
 

 27.  In Lallu Manjhi vs. State of 

Jharkhand, AIR 2003 SC 854 Hon,ble 

Supreme Court held in Para 10, that "The 

Law of Evidence does not require any 

particular number of witnesses to be 

examined in proof of a given fact. 

However, faced with the testimony of a 

single witness, the Court may classify the 

oral testimony into three categories, 

namely (i) wholly reliable, (ii) wholly 

unreliable and (iii) neither wholly 

reliable, nor wholly unreliable. In the 

first two categories there may be no 

difficulty in accepting or discarding the 

testimony of the single witness. The 

difficulty arises in the third category of 

cases. The Court has to be circumspect 

and has to look for corroboration in 

material particulars by reliable 

testimony, direct or circumstantial, before 

acting upon testimony of a single 

witness."  
 

 28.  In AIR 2003 SUPREME 

COURT 3617, Sucha singh v/s State of 

Punjab Honble Apex Court after 

considering Masalti and others vs. State 

of U.P. MANU/SC/0074/1964, State of 

Punjab v. Jagir Singh (AIR 1973 SC 

2407) and Lehna v. State of Haryana 

(2002 (3) SCC 76), opined as under:- 

"Stress was laid by the accused-
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appellants on the non-acceptance of 

evidence tendered by some witnesses to 

contend about desirability to throw out 

entire prosecution case. In essence prayer 

is to apply the principle of "falsus in uno 

falsus in omnibus" (false in one thing, 

false in everything). This plea is clearly 

untenable. Even if major portion of 

evidence is found to be deficient, in case 

residue is sufficient to prove guilt of an 

accused, notwithstanding acquittal of 

number of other co-accused persons, his 

conviction can be maintained. It is the 

duty of Court to separate grain from 

chaff. Where chaff can be separated from 

grain, it would be open to the Court to 

convict an accused notwithstanding the 

fact that evidence has been found to be 

deficient to prove guilt of other accused 

persons. Falsity of particular material 

witness or material particular would not 

ruin it from the beginning to end. The 

maxim "falsus in uno falsus in omnibus" 

has no application in India and the 

witnesses cannot be branded as liar. The 

maxim "falsus in uno falsus in omnibus" 

has not received general acceptance nor 

has this maxim come to occupy the status 

of rule of law. It is merely a rule of 

caution. All that it amounts to, is that in 

such cases testimony may be disregarded, 

and not that it must be disregarded. The 

doctrine merely involves the question of 

weight of evidence which a Court may 

apply in a given set of circumstances, but 

it is not what may be called 'a mandatory 

rule of evidence.' (See Nisar Ali v. State of 

Uttar Pradesh (AIR 1957 SC 366). Merely 

because some of the accused persons have 

been acquitted, though evidence against 

all of them, so far as direct testimony 

went, was the same does not lead as a 

necessary corollary that those who have 

been convicted must also be acquitted. It 

is always open to a Court to differentiate 

accused who had been acquitted from 

those who were convicted. (See 

Gurcharan Singh and another v. (AIR 

1956 SC 460). The doctrine is a 

dangerous one specially in India for if a 

whole body of the testimony were to be 

rejected, because18witness was evidently 

speaking an untruth in some aspect, it is 

to be feared that administration of 

criminal justicewould come to a dead 

stop. Witnesses just cannot help in giving 

embroidery to a story, however, true in 

the main. Therefore, it has to be 

appraised in each case as to what extent 

the evidence is worthy of acceptance, and 

merely because in some respects the 

Court considers the same to be 

insufficient for placing reliance on the 

testimony of a witness, it does not 

necessarily follow as a matter of law that 

it must be disregarded in all respects as 

well. The evidence has to be shifted with 

care. The aforesaid dictum is not a sound 

rule for the reason that one hardly comes 

across a witness whose evidence does not 

contain a grain of untruth or at any rate 

exaggeration, embroideries or 

embellishment. (See Sohrab s/o Beli 

Nayata and another v. State of Madhya 

Pradesh, 1972 3 SCC 751) and Ugar Ahir 

and others v. State of Bihar (AIR 1965 SC 

277). An attempt has to be made to, as 

noted above, in terms of felicitous 

metaphor, separate grain from the chaff, 

truth from falsehood. Where it is not 

feasible to separate truth from falsehood, 

because grain and chaff are inextricably 

mixed up, and in the process of separation 

an absolutely new case has to be 

reconstructed by divorcing essential 

details presented by the prosecution 

completely from the context and the 

background against which they are made, 

the only available course to be made is to 

discard the evidence in toto. (See 
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Zwinglee Ariel v. State of Madhya 

Pradesh (AIR 1954 SC 15) and Balaka 

Singh and others v.state of punjab (AIR 

1975 SC 1962). As observed by this Court 

in State of Rajasthan v. Smt. Kalki and 

another (AIR 1981 SC 1390), normal 

discrepancies in evidence are those which 

are due to normal errors of observation, 

normal errors of memory due to lapse of 

time, due to mental disposition such as 

shock and horror at the time of 

occurrence and those are always there 

however honest and truthful a witness 

may be. Material discrepancies are those 

which are not normal, and not expected of 

a normal person. Courts have to label the 

category to which a discrepancy may be 

categorized. While normal discrepancies 

do not corrode the credibility of a party's 

case, material discrepancies do so. These 

aspects were highlighted recently in 

Krishna Mochi and others v. State of 

Bihar etc. (2002 (4) JT (SC) 186)."  
 

 29.  In State of Gujarat vs J.P Varu 

reported in 2016 Cr.L.J 4185 (Supreme 

Court) it has been propounded by the 

Supreme Court that, " Para 13 the burden 

of proof in criminal law is beyond all 

reasonable doubt. The prosecution has to 

prove the guilt of the accused beyond all 

reasonable doubt and it is also the rule of 

justice in criminal law that if two views 

are possible on the evidence adduced in 

the case, one pointing to the guilt of the 

accused and the other towards his 

innocence, the view which is favorable to 

the accused should be adopted."  
 

 30.  In AIR 2013 SUPREME 

COURT 3150, Raj Kumar Singh alias 

Raju alias Batya v. State of Rajasthan 

Hon,ble Supreme Court held that Para 17 

"Suspicion, however grave it may be, 

cannot take place of proof and there is a 

large difference between something that 

'may be' proved and 'will be proved'. In a 

criminal trial, suspicion no matter how 

strong, cannot and must not be permitted 

to take place of proof. This is for the 

reason, that the mental distance between 

'may be' and 'must be' is quite large and 

divides vague conjectures from sure 

conclusions. In a criminal case, the Court 

has a duty to ensure that mere conjectures 

or suspicion do not take the place of legal 

proof. The large distance between 'may 

be' true and 'must be' true, must be 

covered by way of clear, cogent and 

unimpeachable evidence produced by the 

prosecution, before an accused is 

condemned as a convict, and the basic 

and golden rule must be applied. In such 

cases, while keeping in mind the distance 

between 'may be' true and 'must be' true, 

the Court must maintain the vital distance 

between conjectures and sure conclusions 

to be arrived at, on the touchstone of 

dispassionate judicial scrutiny based 

upon a complete and comprehensive 

appreciation of all features of the case, as 

well as the quality and credibility of the 

evidence brought on record. The Court 

must ensure, that miscarriage of justice is 

avoided and if the facts and 

circumstances of a case so demand, then 

the benefit of doubt must be given to the 

accused, keeping in mind that a 

reasonable doubt is not an imaginary, 

trivial or a merely probable doubt, but a 

fair doubt that is based upon reason and 

common sense."  
 

 31.  In view of above legal position it 

is established that the golden rule which 

runs through the web of criminal 

jurisprudence is that every accused person 

is presumed to be innocent till the 

prosecution through reliable and 

acceptable evidence proves its case 



2 All.                                              Ram Ashrey Vs State of U.P.  275 

beyond all reasonable doubt. In other 

words, in criminal trial, it is the duty of 

the prosecution to prove its case beyond 

all reasonable doubt. However, it is not 

each and every doubt which can be 

termed as reasonable and benefit of only 

that doubt can be claimed by the accused 

persons ,which is reasonable in the facts 

and circumstances of the case and which 

grow out of the evidence, itself. It is also 

settled that if the evidence of any witness 

is having a ring of truth around it, is 

cogent, credible and trustworthy, the 

Court will not hesitate in reposing 

confidence in such a witness.  
 

 32.  Now we proceed to appreciate 

the evidence available on record in the 

background of above mentioned setlled 

principles of appreciation of evidence.  
 

 33.  P.W.-1/Mohd. Azam, who is 

the son of the deceased in his statement 

recorded before the Court below has 

supported the version of the prosecution 

as contained in the First Information 

Report and stated that accused -appellant, 

Ram Ashrey, Meghai and Khairati are 

real brothers and accused Pappu and 

Subhane are the sons of Khairati. All of 

them are the residents of his village. He 

stated that before the instant incident, 

there was a quarrel between the accused 

persons and his family members, 

pertaining to some loss to crops by a 

cowed of accused persons. In that 

incident, accused person Meghai and his 

father Bachoolal and some other persons 

assaulted them and in their self defence, 

the lady members of the house pelted 

stones on them, as a result of which, the 

father of Meghai namely Bachoolal died. 

Accused persons are inimical to them 

since then. He further stated that on the 

fateful day at about 11:00 am, he and his 

mother was at their home and his father 

Mohd. Suleman and his younger brother 

Mohd. Asgar Ansari were irrigating their 

field. Accused-appellant, Ram Ashrey 

along with other co-accused persons came 

to his house and started abusing. He and 

his mother closed the door, where on the 

appellant started abusing and ran towards 

the direction, whether his father and 

brother were irrigating their field. They 

raised an alarm, but accused persons 

captured his father, who was attempted to 

ran away and accused persons Meghai, 

Khairati, Pappu and Subhane started 

assaulting his brother and his father with 

''lathi, danda'. His brother ran away and he 

also sustained some injuries, while his 

father, who was old could not run away 

and fell down. Appellant, Ram Ashrey 

fired at his father from country-made 

pistol on his head, whereby his father died 

at the spot instantly. He further stated to 

be a witness of the inquest of his father's 

dead body. A lengthy cross-examination 

has been done with this witness, but he 

remained consistent on the material points 

throughout cross-examination.  
 

 34.  P.W.-2/Mohd. Asgar Ansari is 

also an eye witness of the incident and an 

injured in the incident as well as the 

informant of the case. He narrated the 

incident in the manner, written in the FIR 

and corroborated the testimony of P.W.-

1/Mohd. Azam. He attributed the role of 

assault by ''lathi, danda' to all the accused 

persons and also that appellant, Ram 

Ashrey was having a country-made pistol 

with him, whereby he fired at his father in 

his head, whereby his father died at the 

spot. This witness also stated to have 

sustained injuries by the assault made by 

the appellant and other accused persons 

by ''lathi, danda' and also fixed the spot as 

the field of Bhagan Pasi. He proved the 
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FIR of incident as Exhibit-ka-1 and also 

that he was medically examined by the 

Doctor in police custody and was also a 

witness to the inquest of his father's dead 

body. He also stated that on his pointing 

the Investigating Officer prepared the Site 

Plan. This witness was also subjected to 

lengthy cross-examination, but he also 

remained consistent in material 

particulars.  
 

 35.  P.W.-3/Head Constable, 

Durgvijay Singh is a formal witness, 

who has proved to have lodged the First 

Information Report as Exhibit-ka-1 at 

11:30 am and also the Chick FIR as 

Exhibit-ka-2 as well as the entry of the 

G.D. made by him in his hand writing as 

Exhibit-ka-3.  
 

 36.  P.W.-4/Investigating Officer of 

the case namely S.I. Balram Mishra, 

who has stated to have recorded the 

statement of the witnesses, prepared the 

necessary papers for the postmortem of 

the body of the deceased Suleman as 

Exhibit-ka-5 to ka-9. He further stated to 

have prepared the Inquest Report as 

Exhibit-ka-4 and also prepared the Site 

Plan, Exhibit-ka-10 and Fard of seizing 

blood stained as well as sample soil as 

Exhibit-ka-1 and also to have submitted 

the Charge-sheet, Exhibit-ka-12.  
 

 37.  P.W.-5/Dr. Ravi Srivastava is 

the person, who has done the postmortem 

on dead body of deceased Suleman and 

prepared the Postmortem report in his 

hand writing and signature and proved the 

same as Ex-ka-13. The postmortem report 

as narrated by him has been discussed 

here in before. He further opined that the 

death of the deceased Suleman had 

occurred on 07.12.2001 at about 11:00 am 

due to fire arm injury.  

 38.  The proved facts, which have 

also not been disputed by the accused 

persons are that the father of appellant 

Ram Ashrey namely Bachoolal was 

allegedly murdered by the deceased and 

his sons and at the time of the incident, a 

criminal case pertaining to that incident 

was pending against the deceased and his 

sons. The fact that deceased and his sons 

were charged for the murder of Bachoolal 

is also admitted to the prosecution 

witnesses, however, with a different 

version of the incident and it is claimed 

by them that Bachoolal along with others 

came to their house for the purpose of 

assaulting them and the ladies of the 

house pelted stones on them in their Self 

defence and in that incident Bachoolal got 

injured and died. However, the crux of the 

matter is that prior to the instant incident, 

the deceased and his sons were charged 

for the murder of Bachoolal and a 

criminal case was pending pertaining to 

that incident in the Court. It has also been 

admitted by the appellant in his statement 

recorded under Section 313 of the Cr.P.C. 

that his father Bachoolal was done to 

death by deceased and his sons and they 

were pressurizing him to make a 

compromise in the matter and on the basis 

of it, the appellant has been falsely 

implicated in this case. Therefore, it is 

established on record that both parties 

were highly inimical towards each other 

and this bitterness may provide sufficient 

motive to the appellant to commit the 

crime in order to take revenge of the death 

of his father Bachoolal and this may also 

be the basis of false implication. 

Therefore the duty of this Court is to 

analyze the evidence on record keeping in 

mind the above possibilities.  
 

 39.  So far as the ground, which has 

been taken in the memo of appeal, 
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pertaining to the fact that all the witnesses 

of fact were related to the deceased, as 

P.W.-1/Mohd. Azam and P.W.-2/Mohd. 

Asgar Ansari were the sons of deceased 

Suleman, the law is well-settled on this 

point that the evidence of a related 

witness, who is also a natural witness 

could not be discarded only on the basis 

of his relation with the deceased on the 

point of admissibility of the evidence of 

related witness, following case laws are 

relevant:-  
 

 40.  In Gangabhavani vs. Rayapati 

Venkat Reddy and Ors., 

MANU/SC/0897/2013 Hon'ble Supreme 

Court held as under :-  
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.(Vide: Bhagaloo 

Lodh and Anr. v. State of U.P. 

MANU/SC/0700/2011 : AIR 2011 SC 

2292; and Dhari and Ors. v. State of U.P. 

MANU/SC/0848/2012 : AIR 2013 SC 

308).  
 

  12. In State of Rajasthan v. 

Smt. Kalki and Anr. 

MANU/SC/0254/1981 : AIR 1981 SC 

1390, this Court held: 
  
  "5A. As mentioned above the 

High Court has declined to rely on the 

evidence of P.W. 1 on two grounds: (1) 

she was a "highly interested" witness 

because she "is the wife of the 

deceased"......For, in the circumstances of 

the case, she was the only and most 

natural witness; she was the only person 

present in the hut with the deceased at the 

time of the occurrence, and the only 

person who saw the occurrence. True it is 

she is the wife of the deceased; but she 

cannot be called an 'interested' witness. 

She is related to the deceased. 'Related' is 

not equivalent to 'interested. A witness 

may be called 'interested' only when he or 

she derives some benefit from the result of 

a litigation; in the decree in a civil case, 

or in seeing an accused person punished. 

A witness who is a natural one and is the 

only possible eye witness in the 

circumstances of a case cannot be said to 

be 'interested'. In the instant case P.W. 1 

had no interest in protecting the real 

culprit, and falsely implicating the 

Respondents."(Emphasis added)(See also: 

Chakali Maddilety and Ors. v. State of 

A.P. MANU/SC/0609/2010 : AIR 2010 SC 

3473).  
 

  13. In Sachchey Lal Tiwari v. 

State of U.P. MANU/SC/0865/2004 : 

AIR 2004 SC 5039, while dealing with 

the case this Court held: 
 

  "7....Murders are not committed 

with previous notice to witnesses; 

soliciting their presence. If murder is 

committed in a dwelling house, the 

inmates of the house are natural 

witnesses. If murder is committed in a 

street, only passers-by will be witnesses. 

Their evidence cannot be brushed aside 

or viewed with suspicion on the ground 

that they are mere 'chance witnesses'. The 

expression 'chance witness' is borrowed 

from countries where every man's home is 

considered his castle and everyone must 
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have an explanation for his presence 

elsewhere or in another man's castle. It is 

quite unsuitable an expression in a 

country where people are less formal and 

more casual, at any rate in the matter 

explaining their presence."  
 

  14. In view of the above, it can 

safely be held that natural witnesses may 

not be labelled as interested witnesses. 

Interested witnesses are those who want 

to derive some benefit out of the 

litigation/case. In case the circumstances 

reveal that a witness was present on the 

scene of the occurrence and had 

witnessed the crime, his deposition cannot 

be discarded merely on the ground of 

being closely related to the 

victim/deceased." 
 

 41.  In Bhagaloo Lodh and Ors. vs. 

State of U.P. reported in 

MANU/SC/0700/2011 it was held as 

under :-  
 

  "14. Evidence of a close relation 

can be relied upon provided it is 

trustworthy. Such evidence is required to 

be carefully scrutinised and appreciated 

before resting of conclusion to convict the 

accused in a given case. But where the 

Sessions Court properly appreciated 

evidence and meticulously analysed the 

same and the High Court re-appreciated 

the said evidence properly to reach the 

same conclusion, it is difficult for the 

superior court to take a view contrary to 

the same, unless there are reasons to 

disbelieve such witnesses. Thus, the 

evidence cannot be disbelieved merely on 

the ground that the witnesses are inter-

related to each other or to the deceased. 

(Vide: M.C. Ali and Anr. v. State of 

Kerala MANU/SC/0247/2010 : AIR 2010 

SC 1639; Myladimmal Surendran and 

Ors. v. State of Kerala 

MANU/SC/0670/2010 : AIR 2010 SC 

3281; Shyam v. State of Madhya 

Pradesh MANU/SC/7112/2007 : (2009) 

16 SCC 531; Prithi v. State of Haryana 

MANU/SC/0532/2010 : (2010) 8 SCC 

536; Surendra Pal and Ors. v. State of 

U.P. and Anr. MANU/SC/0713/2010 : 

(2010) 9 SCC 399; and Himanshu @ 

Chintu v. State (NCT of Delhi) 

MANU/SC/0006/2011 : (2011) 2 SCC 

36).  
 

  In view of the law laid 

hereinabove, no fault can be found with 

the evidence recorded by the courts below 

accepting the evidence of closely related 

witnesses."  
 

 42.  It is therefore settled that merely 

because witnesses are close relatives of 

victim, their testimonies cannot be 

discarded. Relationship with one of the 

parties is not a factor that affects 

credibility of witness, more so, a relative 

would not conceal the actual culprit and 

make allegation against an innocent 

person. However, in such a case Court has 

to adopt a careful approach and analyze 

the evidence to find out, whether it is 

cogent and credible .  
 

 43.  The above reports would show 

that the ratio, which has been propounded 

by the Hon'ble Supreme Court is that the 

evidence of a witness, who is related to 

the deceased, his testimony could not be 

discarded only on the basis of his 

relationship with the deceased, rather his 

evidence is to be scrutinized with care and 

caution, keeping in view in mind that he 

is relative of the deceased. It is also to be 

seen whether the witnesses, who are being 

termed as related witnesses were also 

natural witnesses or not.  
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 44.  In Sucha Singh and Ors. vs. 

State of Punjab, MANU/SC/0527/2003 

Hon'ble Supreme Court has observed as 

follows :-  
 

  "15. In Dalip Singh and Ors. v. 

The State of Punjab MANU/SC/0031/1953 

: [1954]1SCR145 it has been laid down 

as under:-  
 

  "A witness is normally to be 

considered independent unless he or she 

springs from sources which are likely to be 

tainted and that usually means unless the 

witness has cause, such as enmity against the 

accused, to wish to implicate him falsely, 

Ordinarily a close relation would be the last 

to screen the real culprit and falsely implicate 

an innocent person. It is true, when feelings 

run high and there is personal cause for 

enmity, that there is a tendency to drag in an 

innocent person against whom a witness has a 

grudge along with the guilty, but foundation 

must be laid for such a criticism and the mere 

fact of relationship far from being a 

foundation is often a sure guarantee of truth. 

However, we are not attempting any sweeping 

generalization. Each case must be judged on 

its own facts. Our observations are only made 

to combat what is so often put forward in 

cases before us a general rule of prudence. 

There is no such general rule. Each case must 

be limited to and be governed by its own 

facts."  
 

  16. The above decision has 

since been followed in Guli Chand and 

Ors. v. State of Rajasthan 

MANU/SC/0107/1973 : 1974CriLJ331 in 

which Vadivelu Thevar v. State of Madras 

MANU/SC/0039/1957 : 1957CriLJ1000 

was also relied upon. 
 

  17. We may also observe that 

the ground that the witness being a close 

relative and consequently being a 

partisan witness. should not be relied 

upon, has no substance. This theory was 

repelled by this Court as early as in Dalip 

Singh's case (supra) in which surprise 

was expressed over the impression which 

prevailed in the minds of the Members of 

the Bar that relatives were not 

independent witnesses. Speaking through 

Vivian Bose, J. it was observed: 
 

  "We are unable to agree with 

the learned Judges of the High Court that 

the testimony of the two eyewitnesses 

requires corroboration. It the foundation 

for such an observation is based on the 

fact that the witnesses are women and 

that the fate of seven men hangs on their 

testimony, we know of no such rule. If it is 

grounded on the reason that they are 

closely related to the deceased we are 

unable to concur. This is a fallacy 

common to many criminal cases and one 

one which another Bench of this Court 

endeavoured to dispel in - 'Rameshwar v. 

State of Rajasthan MANU/SC/0036/1951 : 

1952CriLJ547 . we find, however, that it 

unfortunately still persists, it not in the 

judgements of the Courts, at any rate in 

the arguments of counsel."  
 

  18. Again in Masalti and Ors. v. 

State of U.P. MANU/SC/0074/1964 : 

[1964]8SCR133 this Court observed: (p, 

209-210 para 14): 
 

  "but it would, we think, be 

unreasonable to contend that evidence 

given by witnesses should be discarded 

only on the ground that it is evidence of 

partisan or interested witnesses .......  
 

  The mechanical rejection of 

such evidence on the sole ground that it is 

partisan would invariably lead to failure 
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of justice. No hard and fast rule can be 

laid down as to how much evidence 

should be appreciated. Judicial approach 

has to be cautious in dealing with such 

evidence; but the plea that such evidence 

should be rejected because it is partisan 

cannot be accepted as correct."  
 

  19. To the same effect is the is 

the decision in State of Punjab v. Jagir 

Singh MANU/SC/0193/1973 : 

1973CriLJ1589 and Lehna v. State of 

Haryana MANU/SC/0193/1973 : 

1973CriLJ1589 . Stress was laid by the 

accused- appellants on the non-

acceptance of evidence tendered by some 

witnesses to contend about desirability to 

throw out entire prosecution case. In 

essence prayer is to apply the principle of 

"falsus in uno falsus in omnibus" (false in 

one thing, false in everything). This plea 

is clearly untenable. Even if major 

portion of evidence is found to be 

deficient, in case residue is sufficient to 

prove guilt of an accused, 

notwithstanding acquittal of number of 

other co-accused persons, his conviction 

can be maintained. It is the duty of Court 

to separate grain from chaff. Where chaff 

can be separated from grain, it would be 

open to the Court to convict an accused 

notwithstanding the fact that evidence has 

been found to be deficient to prove guilt of 

other accused persons. Falsity of 

particular material witness or material 

particular would not ruin it from the 

beginning to end. 
 

  The maxim "falsus in uno falsus 

in omnibus" has no application in India 

and the witnesses cannot be branded as 

liar. The maxim "falsus in uno falsus in 

omnibus" has not received general 

acceptance nor has this maxim come to 

occupy the status of rule of law. It is 

merely a rule of caution. All that, it 

amounts to, is that in such cases testimony 

may be disregarded, and not that it must 

be disregarded. The doctrine merely 

involves the question of weight of 

evidence which a Court may apply in a 

given set of circumstances, but it is not 

what may be called 'a mandatory rule of 

evidence'. (See Nisar Alli v. The State of 

Uttar Pradesh MANU/SC/0032/1957 : 

1957CriLJ550 ). Merely because some of 

the accused persons have been acquitted, 

though evidence against all of them, so 

far as direct testimony went, was the same 

does not lead as a necessary corollary 

that those who have been convicted must 

also be acquitted. It is always open to a 

Court to differentiate accused who had 

been acquitted from those who were 

convicted. (See Gurucharan Singh and 

Anr. v. State of Punjab 

MANU/SC/0122/1955 : 1956CriLJ827 ). 

The doctrine is a dangerous one specially 

in India for if a whole body of the 

testimony were to be rejected, because 

witness was evidently speaking an untruth 

in some aspect, it is to be feared that 

administration of criminal justice would 

come to a dead-stop. Witnesses just 

cannot help in giving embroidery to a 

story, however, true in the main. 

Therefore, it has to be appraised in each 

case as to what extent the evidence is 

worthy of acceptance, and merely because 

in some respects the Court considers the 

same to be insufficient for placing 

reliance on the testimony of a witness, it 

does not necessarily follow as a matter of 

law that it must be disregarded in all 

respects as well. The evidence has to be 

shifted with care. The aforesaid dictum is 

not a sound rule for the reason that one 

hardly comes across a witness whose 

evidence does not contain a grain of 

untruth or at any rate exaggeration, 
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embroideries or embellishment.(See 

Sohrab s/o Beli Nayata and Anr. v. The 

State of Madhya Pradesh 

MANU/SC/0254/1972 : 1972CriLJ1302 ) 

and Ugar Ahir and Ors. v. The State of 

Bihar MANU/SC/0333/1964 : 

AIR1965SC277 ). An attempt has to be 

made to, as noted above, in terms of 

felicitous metaphor, separate grain from 

the chaff, truth from falsehood. Where it 

is not feasible to separate truth from 

falsehood, because grain and chaff are 

inextricably mixed up, and in the process 

of separation an absolutely new case has 

to be reconstructed by divorcing essential 

details presented by the prosecution 

completely from the context and the 

background against which they are made, 

the only available course to be made is to 

discard the evidence in toto. (See 

Zwinglee Ariel v. State of Madhya 

Pradesh MANU/SC/0093/1952 : 

AIR1954SC15 and Balake Singh and Ors. 

v. The State of Punjab. 

MANU/SC/0087/1975 : 1975CriLJ1734 ). 

As observed by this Court in State of 

Rajasthan v. Smt. Kalki and Anr. 

MANU/SC/0254/1981 : 1981CriLJ1012, 

normal discrepancies in evidence are 

those which are due to normal errors of 

observation, normal errors of memory 

due to lapse of time, due to mental 

disposition such as shock and horror at 

the time of occurrence and those are 

always there however honest and truthful 

a witness may be. Material discrepancies 

are those which are not normal, and not 

expected of a normal person. Courts have 

to label the category to which a 

discrepancy may be categorized. While 

normal discrepancies do not corrode the 

credibility of a party's case, material 

discrepancies do so. These aspects were 

highlighted recently in Krishna Mochi 

and Ors. v. State of Bihar etc. 

MANU/SC/0327/2002 : 2002CriLJ2645 . 

Accusations have been clearly established 

against accused-appellants in the case at 

hand. The Courts below have 

categorically indicated the distinguishing 

features in evidence so far as acquitted 

and convicted accused are concerned.  
 

  20. As observed by this Court in 

State of Rajasthan v. Teja Ram and Ors. 

MANU/SC/0189/1999 : 1999CriLJ2588 

the over-insistence on witnesses having 

no relating with the victims often results 

in criminal justice going away. When any 

incident happens in a dwelling house or 

nearby the most natural witnesses would 

be the inmates of that house. It would be 

unpragmatic to ignore such natural 

witnesses and insist on outsiders who 

would not have even seen any thing. If the 

Court has discerned from the evidence or 

even from the investigation records that 

some other independent person has 

witnessed any event connecting the 

incident in question then there is 

justification for making adverse comments 

against non-examination of such person 

as prosecution witness. Otherwise, merely 

on surmises the Court should not 

castigate a prosecution for not examining 

other persons of the locality as 

prosecution witnesses. Prosecution can be 

expected to examine only those who have 

witnessed the events and not those who 

have not seen it though the 

neighbourhood may be replete with other 

residents also." 
 

 45.  Coming to the facts of this case, 

the story as unfolds from the FIR and the 

statement of the two witnesses namely 

P.W.-1/Mohd. Azam and P.W.-2/Mohd. 

Asgar Ansari is that the appellant along 

with other accused persons went to the 

house of deceased Suleman, where P.W.-
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1/Mohd. Azam and his mother 

Khalikulnisa were present. Accused 

persons threatened them to open the door 

and when they did not open the door, they 

hurled filthy abuses and then noticed the 

deceased Suleman and P.W.-2/Asgar Ali, 

who were working in a nearby field and 

all of them rushed towards them and in 

the process caught Suleman, while the 

P.W.-2/Mohd. Asgar Ansari, after 

receiving some injuries from the appellant 

and his companions, managed to escape. 

Thereafter, deceased Suleman was 

assaulted by the appellants and instant 

appellant namely Ram Ashrey took out a 

country-made pistol and fired at the head 

of Suleman, whereby he died on the spot.  
 

 46.  It is clear from the aforesaid 

factual matrix that P.W.-1/Mohd. Azam, 

who was with his mother Khalikulnisa at 

the house of the deceased as well as P.W.-

2/Asgar Ansari, who was with the 

deceased in the field and was irrigating 

the wheat crop are natural witnesses, it is 

otherwise that they are also related to the 

deceased. Their presence at the spot is 

natural, as the incident is of the house and 

agriculture field of the deceased.  
 

 47.  Though, it has come in the FIR 

as well as in the testimony of both eye 

witnesses that other villagers were also 

present in the nearby fields, who have 

witnessed the incident and on the basis of 

this, a ground has also been taken by the 

appellant that the independent witnesses 

have not been produced by the 

prosecution and, therefore, the testimony 

of the interested witnesses is doubtful. 

Perusal of record in the backdrop of this 

argument would show that the parties 

were having bitter enmity in between 

them. Informants' side was charged for 

the murder of the father of appellant 

namely Bachoolal, therefore, it was not 

easy for any person to earn enmity of the 

accused persons and to stand as a witness 

against them. Secondly, the 

informant/P.W.-2/Asgar Ansari in his 

statement at Page No. 9 has stated that the 

villagers, who were working in the nearby 

fields did not came to the spot due to the 

fear of the country-made pistol, possessed 

by the appellant and when the accused 

persons fled from the spot, then villagers , 

working in nearby fields, came to the 

spot. P.W.-1/Mohd. Azam in his 

statement at Page No. 3 has also stated 

that the appellant fired at head of the 

deceased Suleman, as a result of which, 

he died instantly on the spot and the 

incident was witnessed by him, his 

brother and his mother along with other 

villagers, who were working in the nearby 

fields. It has been categorically mentioned 

by him in his statement that the accused 

persons are of bad characters and nobody 

in the village is ready to give evidence 

against them. The statement of this 

witness appears acceptable and truthful in 

the light of the fact that in village or even 

in urban areas where the presence of 

police is conspicuous, nobody wants to 

get himself involved in the enmity of two 

parties, which are having very bitter 

relations, going to the extent that father of 

the appellant was allegedly eliminated by 

the deceased and his sons and as a 

revenge, the deceased was allegedly 

eliminated by the appellant and his 

companions. In this background, if other 

independent witnesses have not come 

forward to depose against appellant, it is 

not a circumstance, which may adversely 

affect the case of the prosecution.  
 

 48.  In Appabhai and Ors. vs. State 

of Gujarat, MANU/SC/0028/1988 The 

Supreme Court held as under :-  
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  "Experience reminds us that 

civilized people are generally insensitive 

when a crime is committed even in their 

presence. They withdraw both from the 

victim and the vigilante. They keep 

themselves away from the Court unless it 

is inevitable. They think that crime like 

civil dispute is between two individuals or 

parties and they should not involve 

themselves. This kind of apathy of the 

general public is indeed unfortunate, but 

it is there everywhere whether in village 

life, towns or cities. One cannot ignore 

this handicap with which the investigating 

agency has to discharge its duties.  
 

  The court, therefore, instead of 

doubting the prosecution case for want of 

independent witness must consider the 

broad spectrum of the prosecution version 

and then search for the nugget of truth 

with due regard to probability if any, 

suggested by the accused."  
 

 49.  We have carefully perused the 

evidence of P.W.-1/Mohd. Azam and P.W.-

2/Mohd. Asgar Ansari. P.W.-1/Mohd. Azam 

is a natural eye witness. He in his statement 

has narrated the incident by mentioning 

minute details. This witness has been cross-

examined at length by the appellant and 

barring some minor contradictions, pertaining 

to the manner of assault and as to who hit first 

by ''lathi, danda', there is no material 

contradictions in his testimony, which may 

adversely affect the prosecution. P.W.-

2/Asgar Ali is the witness, who was with 

deceased Suleman at the time of incident and 

was irrigating the agriculture field and he has 

also sustained injuries in the incident. The law 

is well-settled, so far as the evidentiary value 

of an injured witness is concerned, that the 

testimony of an injured witness, if his 

presence on the spot is established, is on a 

higher pedestal than others because he is the 

person who has actually received injuries in 

the incident. In the instant case, the First 

Information Report has also been lodged by 

this witness namely P.W.-2/Asgar Ali, within 

half an hour of the incident. Therefore, in the 

facts and circumstances of the case, the FIR is 

prompt and rules out the possibility of any 

fabrication and concoction. This witness has 

also received injuries in the incident and 

keeping in view his whole testimony, the 

same inspires confidence of this Court. His 

presence on the spot along with other witness 

was natural and nothing has been culled out 

from his cross examination, which may cause 

any doubt on the sanctity of the evidence of 

this witness. Despite being the son of 

deceased, his testimony is well-balanced and 

is consistant on material particulars and 

despite lengthy cross-examination, the 

appellant has failed to impeach his testimony. 

Therefore, this Court is having no doubt in 

categorizing the testimony of this witness as 

truthful, reliable and acceptable.  
 

 50.  The circumstance of P.W.-2/Asgar 

Ali not attempting to save the life of his father 

Suleman is also of no consequence, it is 

established on record that, he first tried to 

defend himself, as appellant was having a 

country-made pistol in his hand, so the 

conduct of this witness to run away from the 

spot is not a circumstance, which may affect 

the testimony of this witness. The witnesses of 

heinous crimes behave in a different ways and 

there is no straight-jacket formula, which may 

apply to all the witnesses to behave in a 

particular manner.  
 

 51.  In Appabhai and Ors. vs. State 

of Gujarat, MANU/SC/0028/1988 The 

Supreme Court held as under :-  
 

  "The Court, however, must bear 

in mind that witnesses to a serious crime 

may not react in a normal manner. Nor 
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do they react uniformly. The horror 

stricken witnesses at a dastardly crime or 

an act of egregious nature may react 

differently. Their, course of conduct may 

not be of ordinary type in the normal 

circumstances. The Court, therefore, 

cannot reject their evidence merely 

because they have behaved or reacted in 

an unusual manner."  
 

 52.  In Rana Pratap and Ors. v. 

State of Haryana 1988 (3) S.C.C. 327. 

Chinnappa Reddy J. speaking for this 

Court succinctly set out what might be the 

behaviour of different persons witnessing 

the same incident. The learned Judge 

observed; (at p. 330). 
 

  "Every person who witnesses a 

murder reacts in his own way. Some are 

stunned, become speechless and stand 

rooted to the spot. Some become hysteric 

and start wailing. Some start shouting for 

help. Others run away to keep themselves 

as far removed from the spot as possible. 

Yet others rush to the rescue of the victim, 

even going to the extent of counter-

attacking the assailants. Every one reacts 

in his own special way. There is no set 

rule of natural reaction. To discard the 

evidence of a witness on the ground that 

he did not react in any particular manner 

is to appreciate evidence in a wholly 

unrealistic and unimaginative way.  
 

  11. These may be some of the 

reactions. There may be still more. Even a 

man of prowess may become 

pusillanimous by witnessing a serious 

crime. In this case, the courts below, in 

our opinion, have taken into 

consideration of all those respects and 

rightly did not insist upon the evidence 

from other independent witnesses. The 

prosecution case cannot be doubted or 

discarded for not examining strangers at 

the bus stand who might have also 

witnessed the crime. We, therefore, reject 

the first contention urged for the 

appellants." 
 

 53.  In State of Uttar Pradesh vs. 

Devendra Singh, MANU/SC/0343/2004 

while discussing the issue of behavior of 

witness commented as under :-  
 

  "Human behavior varies from 

person to person. Different people behave and 

react differently in different situations. Human 

behavior depends upon the facts and 

circumstances of each given case. How a 

person would react and behave in a particular 

situation can never be predicted. Every person 

who witnesses a serious crime reacts in his 

own way. Some are stunned, become 

speechless and stand rooted to the spot. Some 

become hysteric and start wailing. Some start 

shouting for help. Others run away to keep 

themselves as far removed from the spot as 

possible. Yet others rush to the rescue of the 

victim, even going to the extent of counter-

attacking the assailants. Some may remain 

tight-lipped overawed either on account of the 

antecedents of the assailant or threats given 

by him. Each one reacts in his special way 

even in similar circumstances, leave alone, the 

varying nature depending upon variety of 

circumstances. There is no set rule of natural 

reaction. To discard the evidence of a witness 

on the ground that he did not react in any 

particular manner is to appreciate evidence in 

a wholly unrealistic and unimaginative way. 

(See Rana Partap and Ors. v. State of 

Haryana MANU/SC/0137/1983 : 

1983CriLJ1272 )."  
 

 54.  In Sucha Singh v. State of 

Punjab reported in 

MANU/SC/0527/2003 the Supreme 

Court held So far as inaction of witnesses 
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in not coming to rescue of deceased is 

concerned, it has to be noted that both of 

the witnesses were unarmed and bare 

handed and the accused persons were 

armed with deadly weapons. How a 

person would react in a situation like this 

cannot be encompassed by any rigid 

formula. It would depend on many 

factors, like whether witnesses are 

unarmed and the assailants are armed with 

deadly weapons. In a given case instinct 

of self-preservation can be the dominant 

instinct. That being the position, their 

inaction in not coming forward to rescue 

the deceased cannot be a ground for 

discarding their evidence.  
 

 55.  Therefore, keeping in view the 

above factual matrix as well as the law 

propounded by the Hon'ble Supreme 

Court, if P.W.-2/Asgar Ali ran away from 

the spot to save his life is not a 

circumstance, which may adversely affect 

or impeach his testimony. 
 

 56.  The spot has been fixed in the 

instant case by the testimony of P.W.-

1/Mohd. Azam and P.W.-2/Asgar Ansari. 

The Investigating Officer namely S.I. 

Balram Mishra (P.W.-4) arrived at the 

spot and also prepared the inquest and 

necessary papers and have found the dead 

body of the deceased in the agricultural 

field of Chedi son of Bhagan Pasi and the 

testimonies of the both witnesses of fact is 

also to the tune that the deceased fell 

down in the agricultural field of Bhagan 

Pasi. The Investigating Officer has also 

prepared Site Plan, which is Exhibit-ka-10 

and has also collected the blood stained as 

well as simple soil from the spot, and as 

per the report of the Forensic Lab, human 

blood has been found in the blood stained 

soil. No significant or material illegality 

in the investigation has been highlighted 

which may render the investigation as 

tainted. After carefully perusing the 

statement of the Investigating Officer, 

P.W.-4 S.I. Balram Mishra, we are 

satisfied that there is no illegality in the 

investigation process.  
 

 57.  The medical evidence has been 

produced in the form of P.W.-5/Dr. Ravi 

Srivastava, who has conducted the 

postmortem on the dead body of Suleman as 

well as P.W.-6/Dr. C.P. Sharma, who has 

prepared the injury report of P.W.-2/Asgar 

Ansari. . The evidence of both medical 

witnesses is in the line of eye witnesses and 

in fact corroborating the testimony of P.W.-

1/Mohd. Azam and P.W.-2/Asgar Ansari. 

P.W.-5/ Dr. Ravi Srivastava in his statement 

has categorically opined and corroborated the 

time of death of deceased Suleman as 11:00 

am on 07.12.2001 and also that the Injury 

No.1 to the deceased might have been caused 

by fire arm and other injuries found on the 

person of the deceased as may be caused by 

blunt object. In cross-examination, nothing 

has been culled out, which may adversely 

affect, the otherwise reliable testimony of 

this witness. This witness has also opined 

that the death of the deceased has been 

caused due to the ''Coma' occurred as a result 

of ante-mortem fire arm injury.  
 

 58.  P.W.-6/Dr. C.P. Sharma has also 

proved the injuries found by him on the 

person of P.W.-2/Asgar Ansari and he 

also proved the injury report as Exhibit-

ka-14 and opined that barring one injury, 

which may be caused by friction, the 

other injuries to the injured may be 

caused by ''lathi' and the duration of the 

injuries were fresh.  
 

 59.  The cumulative effect of the 

above discussed evidence is that the eye 

witness account of the incident has been 
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corroborated by the medical witnesses. 

Keeping in view the above evidence of the 

prosecution available on record, we are 

satisfied and is of the considered view that the 

FIR in this case has been lodged promptly. 

Nothing has been placed on record, which 

may reflect that the FIR is either ante-timed or 

delayed. In our opinion, the FIR is prompt and 

inspires the confidence of this Court. The 

testimony of both factual witnesses namely 

P.W.-1/Mohd. Azam and P.W.-2/Asgar 

Ansari, despite being related to the deceased , 

in the facts and circumstances of the case, is 

truthful, reliable and can be safely acted upon 

as they are also natural witnesses of the crime 

and their testimony could not be disbelieved 

only on the allegation that they are related to 

the deceased. The time, place and day of 

incident has been fixed by the factual 

witnesses as well as by the medical witness 

and Investigating Officer. There is no material 

contradictions or embellishments in the 

testimony of eye witnesses. Though, the 

motive is not relevant in this case, as it is a 

case based on the direct evidence of witnesses 

and the crime has been proved by cogent and 

acceptable, truthful eye witnesses, but keeping 

in view the evidence available on record the 

motive was certainly available to the appellant 

i.e. to take the revenge of murder of his father 

allegedly caused by the deceased Suleman 

and his sons.There is no irregularity or 

illegality in the investigation. Therefore, in the 

considered opinion of us, the cumulative 

affect of the evidence produced by the 

prosecution on record is that the prosecution 

has been successful in proving the charges 

against the appellant beyond all reasonable 

doubts.  
 

 60.  Learned Addl. G.A. for the State 

has placed before this Court a letter dated 

18.07.2019 of the Senior Superintendent, 

Central Jail, Naini, Prayagraj along with 

Government Order dated 11.02.2019, 

whereby the appellant, Ram Ashrey has 

been released from Jail on 14.02.2019 

after the remission of his sentence has 

been made by the State Government. A 

copy of the letter of Jail Superintendent, 

Central Jail, Naini Prayagraj as well as a 

copy of Government Order dated 

11.02.2019 has been taken on record.  
 

 61.  The aforesaid Government Order 

dated 11.02.2019 further reveals that the 

appellant has completed period of 

imprisonment, without remission, 17 

years and 09 days and imprisonment of 22 

years 02 months and 14 days with 

remission till 26.01.2019 and his 

remaining period of 

imprisonment/sentence has been remitted 

and the appellant has been released on 

furnishing a personal bond of Rs. 50,000/- 

.  
 

 62.  In view of above discussion and 

the evidence available on record, the 

impugned judgment and order dated 

11.07.2003 can not be termed as either 

perverse or against the evidence available 

on record, therefore, the conviction and 

sentence of the appellant is liable to be 

upheld and, therefore, it is affirmed. The 

appeal lacks merit and is, accordingly, 

dismissed.  
 

 63.  Appellant, Ram Ashrey has been 

released on remission of the sentence, he 

need not surrender.  
 

 64.  A copy of this judgment be sent 

to the learned Trial Court for information. 
 

 65.  The Trial Court record be also 

sent back along with a copy of this 

judgment, if not required in any other 

connected appeal. 
----------
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A. Indian Evidence Act, 1872 - Section 
118 and 134 - Neither any number of 
witness required to prove a fact nor 

evidence of a witness can be rejected 
only on the ground of his relationship 
with the victim - The whole prosecution 

case can be proved by a single witness if 
evidence is natural and trustworthy. 
 

Held:- It is therefore settled that merely 
because witnesses are close relatives of the 
victim, their testimonies cannot be discarded 

- Relationship with the deceased is not a 
factor that affects credibility of a witness - a 
relative would not conceal the actual culprit 

and make allegation against an innocent 
person - Court  to adopt a careful approach 
and analyse the evidence to find out, 

whether it is cogent and credible evidence - 
appellants deserve to be convicted with 
regard to the common object of the unlawful 
assembly of causing grievous hurt to which 

they concurred i.e. under Section 326 read 
with Section 149 of the I.P.C. instead of 
Section 302 read with Section 149 of the 

IPC. (Para 16,33 & 64) 

B. Indian Evidence Act, 1872 - Section 45 
- Opinions of experts - the evidence of 

any medical witness is only an evidence 
of an expert admissible under Section 45 
of the Indian Evidence Act, therefore, it 

is not conclusive. 
 
Held:-when a case of prosecution is based on 

direct evidence of eye witnesses the medical 
witness should follow such trustworthy and 
acceptable oral account of the wittiness’s 
unless the trust worthy oral account of the 

incident is completely eclipsed by the medical 
evidence. Otherwise no dent can be made in 
the story of prosecution on the basis of 

hypothetical answers of any medical witness. 
In the instant case there is no material 
contradictions in the ocular and medical 

evidence available on record and the case of 
prosecution could not be doubted on the basis 
of hypothetical answers of Doctor who 

conducted the post mortem specially when he 
has supported the case of prosecution on the 
time of death of deceased.  (Para 35 & 39)  

  
C. Indian Penal Code, 1860 - Section 149 - 
accused-appellant certainly exceeded the 

common object of the unlawful assembly 
which was only to cause hurt or likely to 
cause grievous hurt, in order to restrain 
any one from digging the drain - other 

accused persons could not be held liable 
vicariously for the independent and 
isolated act of appellant , which was 

neither committed in furtherance of 
original common object of the unlawful 
assembly nor it was a possible or likely 

object which may come in the 
contemplation of any of the members of 
unlawful assembly, either at the time of 

initial formation of the unlawful assembly 
or even during the course of the incident.  
                                                          (Para 62) 

 
Criminal appeal partly allowed (E-7) 
 

List of Cases Cited: - 
 
1. Appabhai & ors. Vs St. of Guj. 

MANU/SC/0028/1988 
 
2. Sucha Singh & ors. Vs St. of Punj. 
MANU/SC/0527/2003 



288                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

3.  Bhagaloo Lodh & ors. Vs St. of U.P. 
MANU/SC/0700/2011 

 
4.  Ramkant Rai Vs Madan Rai & ors. 
MANU/SC/0780/2003: 2004CriLJ36 

 
5.  Ram Praksh & ors. Vs St. of U.P. 
Manu/SC/0062/1968 

 
6.  Krishna Mochi & ors. Vs St. of Bihar 
MANU/SC/0327/2002 
 

7.  Gangabhavani Vs Rayapati Venkat Reddy & 
ors. MANU/SC/0897/2013 
 

8.  Bharwada Bhoginbhai Hirjibhai Vs St. of 
Guj. AIR 1983, 753, MANU/SC/0090/1983 
 

9.  Shashi Kant Vs St. of U.P. (2008)1 ALJ (Noc) 167 
 
10. Sikandar Singh & ors. Vs St. of Bihar 

MANU/SC/0462/2010 
 
11. Mariadasan &ors. Vs St. of T.N. (1980)3 

SCC page 68 
 
12. Chanakya Dhibar (Dead) Vs St. of W.B. & 

ors. MANU/SC/1096/2003 
 
13. Roy Fernandes Vs St. of Goa & ors. 
MANU/SC/0072/2012 

 
14. Kuldip Yadav & ors. Vs St. of Bihar 
MANU/SC/0390/2011 

 
15. Manjit Singh Vs St. of Punj. 
MANU/SC/1195/2019 

 
16. Bhimrao and ors. Vs St. of Mah. 
MANU/SC/0081/2003 

(Delivered by Hon’ble Mohd. Faiz Alam 

Khan. J.) 
 

 1.  Heard learned counsel for the 

appellants, Wasim Ahmad as well as 

learned AGA for the State and perused 

the record.  
 

 2.  This criminal appeal has been 

preferred by appellants- Ram Kishan, 

Jagannath, Janki, Sri Ram, Babu, Ramadhar 

and Hardev, under Section 374(2) of the 

Cr.P.C. against the judgment and order 

dated 20.7.1982, passed by III- Additional 

District and Sessions Judge, Sitapur, in 

Sessions Trial No. 103 of 1980, ''State Vs. 

Ram Kishan and others', arising out of Case 

Crime No. 154 of 1979, under Sections 147, 

148, 149, 302 IPC, relating to Police Station 

Tal Gaon, District Sitapur, convicting the 

appellant Hardev under Sections 148, 302 

and 149 read with Section 323 IPC and 

appellants- Ram Kishan, Jagannath, Janki, 

Sri Ram, Babu and Ramadhar for the 

charges under Sections 147, 149 read with 

Section 302 and 149 read with Section 323 

IPC whereby Hardev was sentenced for 

imprisonment for life with fine stipulation 

for one year imprisonment, for the offence 

under Section 148 IPC, for imprisonment of 

one and half year and under Section 149 

IPC rigorous imprisonment for six months 

and for the offence under Section 323 IPC 

six months rigorous imprisonment. The trial 

court further sentenced appellants- Ram 

Kishan, Jagannath, Janki, Shri Ram, 

Ramadhar and Babu for life imprisonment 

and fine stipulation for the offence under 

Section 149 IPC read with Section 302 IPC 

and six months rigorous imprisonment for 

offence under Section 149 read with Section 

323 IPC and one year rigorous 

imprisonment for the offence under Section 

147 IPC.  
 

 3.  The prosecution story as unfolded 

from the record of the subordinate court is 

that on 14.8.1979 at 9.10 A.M a written 

report was submitted to the S.H.O., Police 

Station Talgaon, Sitapur by informant 

Ram Raj son of Suraj Deen R/o Mauza 

Jaraili, Police Station Talgaon, District 

Sitapur alleging that in the rainy season a 

heavy water logging occurred in village 

Jaraili, Jaraili Purwa and Makhpur. In 
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order to drain this water a drain was being 

dug from a pond situated in the west side 

of the village under the orders of the 

Block Development Authorities of Block 

Persendi. The drain was dug from village 

Jaraili till north of village Kailashpur. A 

part of this drain was passing in front of 

the field of accused Hardev. Today 

(14.8.1979) the labourers, namely, 

Shatrohan Lal Bahelia and Mahavir 

Chamar etc. were working in the drain. 

The informant was digging out weed from 

his paddy field. At that time Ram Kishan, 

Jagannath, Janki, Shri Ram, Babu and 

Ramadhar, armed with ''Lathis' and 

Hardev armed with a ''Kudal' arrived at 

the drain. Hardev scolded the labourers 

that as they have cut the roots of his trees 

and have also dug the ''mend', he will see 

them. Accused persons started cutting the 

roots of their trees and also started 

pouring mud in the drain in order to fill it. 

The labourers stopped the works of drain 

and went to the village Jaraili. After some 

time at about 8 A.M. Ambika Prasad 

along with Shatrohan and Mahaveer came 

at the drain and started explaining and 

pacifying the accused persons. There 

happened an exchange of hot words and 

this got the attention of Ram Raj, 

Chhotakau, Sant Ram and Satguru Prasad 

who reached the spot. Ram Kishan and 

others who were armed with Lathis 

chased Ambika Prasad up to the paddy 

filed of Kallu by giving blows of Lathis to 

him. Ambika Prasad fell down in the field 

of kallu and thereafter all accused persons 

declared that they will finish him so that 

he may taste the consequences of getting 

the drain dug . On this Hardev gave four 

blows on the neck of Ambika Prasad with 

his Kudal and all accused persons fled 

away. Informant along with Shatrohan, 

Chhotkau, Sant Ram and Satguru went to 

see Ambika Prasad and found him lying 

dead in the Nali drenched with blood.  
 

 4.  On the basis of the aforesaid 

written information, a case was registered 

against all above mentioned accused 

persons at Case Crime No. 154 of 1979 

under Sections 147, 148, 149, 302 IPC 

and the investigation of the case was 

entrusted to S.H.O. Shri Shiv Shankar 

Singh.  
 

 5.  The Investigating officer 

proceeded to the scene of the crime and 

prepared inquest report Ex. Ka-9 and 

necessary papers for the purpose of 

postmortem of the dead body of Ambika 

Prasad and handed over the dead body in 

a sealed condition to constable Satish 

Kumar Pandey and village Chaukidar 

Ram Pal. He also, after recording the 

statement of informant and injured 

witnesses as well as the eye witnesses 

Chhotaku and Shatrohan forwarded 

injured Chhotkau and Shatrohan to 

hospital for the purpose of medical 

examination of the injuries sustained by 

them. He also collected simple and blood 

stained soil from the paddy field of Kallu 

and prepared a memo Ex. Ka-15.  
 

 6.  The postmortem on the dead body 

of the deceased Ambika Prasad was 

performed by Dr. Azeez Ahmad Khan, 

Medical Officer, District Hospital 

Lakhimpur Kheri on 15.8.1979 at about 

4.30 P.M. The doctor found the age of the 

deceased about 35 years and probable 

time of death is about 1½ day before the 

time of postmortem. The deceased was a 

young man of good health. Rigor mortis 

passed from upper limbs and was passing 

from the lower limbs. He found blisters at 

some places. He also found following 
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ante-mortem injuries on the body of the 

deceased:-  
 

  (I) Incised wound with sharp 

edge cutting 9cm x 4 cm bone deep on 

right side of upper part of neck, 5 cm. 

Below the right ear, more towards back 

and extending up to occipital region. 
 

  (II) Multiple incised wounds, 4 in 

number in an area of 21 cm x 5 cm vertebra 

deep on right side of the neck extending up to 

the mid line in front and in the back, 5 cm. 

Below the angle of mandible, every wound 

was bone deep, all the articles and veins, 

trachea and thyroid cartilage were cut off, the 

margins were sharp cut, the injury was 1 ½ 

cm. below injury no.1. 
 

  (III) Incised wound 6 cm. X 1 ½ 

cm. X muscle deep, 2 cm. Below injury no.2, 

in the middle, just above the collar bone. 
 

  (IV) Incised wound 9 cm. X 3 

cm. X bone deep, over collar bone, 2 

1/2cm. Below injury no.3. 
 

  (V) Incised wound with sharp 

cutting edges 3.5 cm. X bone deep on 

right parietal region, 8 cm. Above the 

right of ear. Fracture of occipital, parietal 

and frontal bones were present. 
 

  (VI) Multiple contused area 21 

cm. X 11 cm. On outer aspect of right 

arm, 11 cm. Below the acrominal 

prominence. 
 

  (VII) Seven contusions in area 

of 41 cm. X 15 cm. on the right side of 

chest and abdomen extending, 3 cm. 

Below the axilla up to the iliac cryst. 
 

  (VIII) Abrasion 2 cm. X 1 ½ 

cm., 22 cm. Above the right of knee. 

  (IX) Abrasion 2 cm. X 1 cm. In 

front of the right Shin, 16 cm. Below the 

right knee. 
 

  (X) Contused area 23 cm. X 4 

cm. On outer aspect of left forearm just 

below the elbow. 
 

  (XI) Abrasion 4 cm. X 1 cm. In 

front of the left leg, 12 cm. Below the 

knee. 
 

  (XII) Multiple contused area 30 

cm. X 30 cm. On the whole of the back, 

right and left both sides, extending from 

the root of the neck. 
 

 7.  On internal examination half lb 

semi digested food was found in Stomach, 

the small intestine was partially full and 

large intestine was full in its upper side 

while the rectum was empty. Gallbladder 

was half full and cause of death was due 

to shock and hemorrhage as a result of 

ante-mortem injuries.  
 

 8.  Injured witness Shatrohan Lal 

was medically examined on 14.8.1979 at 

6 P.M. at P.H.C. Persendi, District Sitapur 

who was brought by the Constable 

Jasbeer Singh and following injuries were 

found on his person :-  
 

  (I) Contusion 4 cm. X 1.5 cm. 

In the back left thigh, middle. 
 

  (II) Contusion 7 cm. X 1.5 cm. 

In the calf of left leg (back). 
 

  (III) Contusion 5 cm. X 1.5 cm. In 

the back and inner side of right leg (middle). 
 

 9.  All injuries were simple and 

caused by blunt weapon. The duration 

was about half day old.  
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 10.  Chhotakan was also medically 

examined on 14.8.1979 at 6.30 at P.H.C. 

Persendi who was brought by constable 

Jasbeer Singh of Police Station Talgaon, 

District Sitapur and following injuries 

were noticed on his person:-  
 

  (I) Contusion 7 cm. X 1.5 cm. 

In the back of left thigh. 
 

  (II) Complaint of pain in right 

hand middle finger but no external of 

injury is present. 
  
  (III) Injuries are simple and 

caused by blunt weapon duration about 

half day. 
 

 11. The Investigating Officer after 

completing the necessary formalities 

including sending blood stained soil 

collected from the place of occurrence 

along with Baniyan and underwear of the 

deceased to chemical examiner and the 

report so collected which Confirmed 

human blood on these articles and after 

completing investigation submitted 

charge sheet against all accused persons 

on 26.9.1979.  
 

 12.  The case being exclusively 

triable by the court of sessions was 

committed to the sessions court.  
 

 13.  The charges under Sections 148 

and 302, and 323 read with Section 149 

IPC were framed against the accused 

Hardev while the charges under Sections 

147, 302 read with Section 149 IPC and 

under Section 323 read with Section 149 

IPC were framed against the accused- 

appellant- Ram Kishan, Jagannath, Janki, 

Shri Ram, Ramadhar and Babu.  
 

 14.  The prosecution in order to 

prove its case before the trial court 

produced following documentary 

evidence:-  
 

 (I)  Postmortem report    

   Ex. Ka-1 
 

 (II)  Chemical examiner reports  

             Ex. Ka-2 and Ka-3 
 

 (III)  Injury report of Shatrohan Lal 

    Ex.Ka-4. 
 

 (IV)  Injury report of Chhotakau

    Ex. Ka-5 
 

 (V)  Chick F.I.R.    

   Ex. Ka-6 
 

 (VI)  G.D. Entry of the FIR  

    Ex. Ka-7 
 

 (VII)  Special reprot sent to 

higher authorities   Ex. Ka-8 
 

 (VIII)  Inquest report    

   Ex. Ka-9 
 

 (IX)  Challan Lash     

  Ex. Ka-10 
 

 (X)  Seal sample     

  Ex. Ka-11 
 

 (XI)  Scratch of dead body 

     Ex. Ka-12 
 

 (XII)  Letter to C.M.O.   

   Ex. Ka-13 
 

 (XIII)  Copy of FIR    

   Ex. Ka-14 
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 (XIV)  Memo of seizure of blood 

stained earth    Ex. Ka-15 
 

 (XV)  Site plan    

   Ex. Ka-16 
 

 (XVI)  Charge sheet   

    Ex. Ka-17 
 

 15.  The prosecution also produced 

following witnesses in support of its 

case:- 
 

  (I) P.W.1- Ram Raj (Informant) 
 

  (II) P.W.2- Shatrohan Lal 

(Injured)/ eye witness) 
 

  (III) P.W.3- Constable Satish 

Kumar Pandey, (who took the body to the 

postmortem house.) 
 

  (IV) P.W.4- Sant Ram (eye 

witness) 
 

  (V) P.W.5- Dr. Azeez Ahmad 

Khan, (who conducted the postmortem). 
 

  (VI) P.W.6- Constable Mohan 

Lal Rastogi, (who sent the blood stained 

earth to the chemical examiner) 
 

  (VII) P.W. 7-Dr. S. R. Verma 

(who inspected two injured persons) 
 

  (VIII) P.W.8- S.I. Ram Autar 

Singh (who kept the material in Sadar 

Malkhana) 
 

  (IX) P.W.9- S.O. Shiv Shankar 

Singh ( Investigating Officer) 
 

  (X) P.W.10- Shri V.K. Tandon 

(who sent the material to chemical 

examination from the office of C.M.O.) 

 16.  After completion of the evidence of 

the prosecution the statement of the accused 

persons was recorded under Section 313 of 

the Cr.P.C., wherein they denied the 

occurrence and stated that the evidence has 

been given on the basis of enmity. Accused 

Ram Kishan in his statement has further stated 

that the incident of cleaning of the drain had 

happened 10-12 days before the instant 

incident. Some quarrel happened with 

Mahaveer and Shatrohan who cut the roots of 

his trees. He moved an application against 

them and only on the basis of that enmity they 

have been falsely roped in . They did not 

allow Shatrohan to catch birds from their 

trees, so he was also having enmity on this 

score.  
 

 17.  The accused persons in their defence 

produced D.W.1- Rajendra Prasad, who is the 

Lekhpal of the village concerned.  
 

 18.  The trial court after analyzing 

and appreciating the evidence on record 

found the case of the prosecution proved 

beyond reasonable doubt and convicted 

and sentenced all the accused persons in 

the manner described in the second 

paragraph of this judgment.  
 

 19.  Aggrieved by the impugned 

judgment and order of conviction and 

sentence the appellants have preferred instant 

appeal, however during the course of 

pendency of this appeal, appellant no.1 Ram 

Kishan, appellant no.2 Jagannath, appellant 

no.4- Shri Ram and appellant no.7- Hardev 

died and the appeal with regard to them was 

abated vide order dated 9.8.2019. Hence we 

are now left to decide the appeal pertaining to 

appellant no.3- Janki, appellant no.5- Babu 

and appellant no. 6- Ramadhar.  
 

 20.  Learned counsel for the 

appellants while pressing the appeal 
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submits that the court below without 

appreciating the evidence available on 

record in right perspective has convicted 

the appellants for the offence which they 

have not done. There are material 

contradictions in the testimony of all the 

eye witnesses and prosecution story is 

highly improbable.  
 

 21.  He further submits that the 

prosecution witnesses no.1- Raja Ram, 

PW-2 Shatrohan Lal and PW-4 Sant Ram 

are related witnesses as they are related to 

the deceased Ambika Prasad and their 

testimony could not have been believed 

by the court below.  
 

 22.  He further submits that the First 

Information Report was after thought and 

prepared in consultation with Police 

Authorities of Police Station Talgaon.  
 

 23.  He further submits that injuries 

allegedly sustained by witnesses 

Chhotakan and Shatrohan were self 

inflicted to carve out a false case against 

the appellants. 
 

 24.  He further submits that from the 

evidence on record it is evident that 

Ambika Prasad has been done to death in 

the dead hours of night and therefore the 

prosecution case is not believable.  
 

 25.  Learned counsel for the 

appellants overwhelmingly submits that 

the trial court has committed a manifest 

error in convicting the surviving 

appellants for the offence under Under 

Section 302 IPC read with Section 149 of 

the I.P.C. as there was no evidence that 

any unlawful assembly was formed by the 

appellants, object of which was to murder 

the deceased. Even if the story of 

prosecution is believed the ingredients of 

formation of unlawful assembly and 

sharing of its unlawful object are missing 

and it is evident from the facts and 

circumstances as well as the evidence on 

record that there was no unlawful 

assembly the object of which was to 

murder the deceased, therefore the finding 

of the trial court with regard to it is 

perverse. Learned counsel for the 

appellants in order to substantiate his 

argument has relied on following case 

laws:-  
 

  (I) Shashi Kant Vs. State of 

U.P., (2008)1 ALJ (Noc) 167 Allahabad. 
 

  (II) Sikandar Singh and others 

Vs. State of Bihar (2010)7 SCC page 477. 
 

  (III) Mariadasan and others Vs. 

State of Tamilnadu (1980)3 SCC page 68. 
 

 26.  Per contra learned AGA 

appearing for the State submits that the 

prosecution has proved its case beyond all 

reasonable doubts and there is nothing 

illegal or wrong in the judgment of the 

trial court. Learned AGA further submits 

that it was established from the evidence 

produced by the prosecution that the drain 

was being dug in pursuance of the 

decision taken by the Block Development 

Authority and some time prior to the 

incident the labourers allegedly cut the 

roots of the trees standing on the land of 

the accused Hardev. All accused persons 

are related to Hardev and on the fateful 

day after hearing that the drain is being 

cleaned they reached the spot and scolded 

the labourers working there. He further 

submits that all accused persons were 

carrying lathis with them and accused 

Hardev was carrying a Kudal and keeping 

in view the arms carried by the accused 

persons it is established and evident that 
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the object of this unlawful assembly was 

to commit murder of anyone, who so ever 

will come in their way.  
 

 27.  He further submits that at the 

fateful time deceased Ambika only came 

to persuade the accused persons for not to 

make any hindrance in a beneficial work 

being carried out by the labourers under 

the Authority of Block Development 

Parsenda. However, all the accused 

persons, in pursuance of common object 

of unlawful assembly, assaulted Ambika 

Prasad as well as Shatrohan and 

Chhotakau with lathis and when Ambika 

Prasad fell in the paddy field of Kallu, 

accused Hardev in furtherance of 

common object of the unlawful assembly 

assaulted him with Kudal, therefore all 

the accused persons have participated in 

the occurrence and hence have rightly 

been convicted for the murder of Ambika 

with the help of Section 149 IPC . 
 

 28.  Before proceeding further we 

would like to have a brief survey of the 

evidence of the witnesses, so that 

submissions of the learned counsel for the 

rival parties could be appreciated in a 

better way.  
 

  P.W.1- Ram Raj is the 

informant of the FIR who in his statement 

has stated that under orders of Persendi 

block a drain was being dug, a part of 

which was situated adjacent to the land of 

accused Hardev. On the day of occurrence 

labourers were cleaning and digging this 

drain. He further stated that at the time of 

incident he was in his agriculture field. At 

about 8 A.M. in the morning accused 

persons arrived at the site of the drain. All 

accused persons except Hardev were 

carrying lathis, while accused Hardev was 

carrying a ''Kudal'. After arriving at the 

drain accused persons asked the labourers 

to see them as they have cut the roots of 

their trees. The labourers departed from 

the site, however after a short time 

Ambika accompanied by Shatrohan and 

Mahaveer came at the site of the drain and 

started pacifying the accused persons. 

There were some verbal altercations and 

thereafter accused persons started 

assaulting Ambika with lathis, whereby 

Ambika Prasad fell in the paddy field of 

Kallu and thereafter accused persons Ram 

Kishan and Jagannath dragged Ambika 

Prasad from his legs and put him in a Nali 

situated on the other side of the drain 

towards the land of Hardev. Thereafter all 

accused persons asked to murder him and 

accused Hardev inflicted 3-4 Kudal blows 

on the neck of Ambika Prassad. He 

further stated that when Ambika Prasad 

was being dragged, Shatrohan Lal and 

Chhutkan attempted to save him but they 

were assaulted by Shri Ram, Janki, Babu 

and Ramadhar by lathis and they also 

sustained injuries. He stated to have 

informed the police by giving a written 

application. In his cross examination this 

witness stated that when the work started 

at the drain, Ambika Prasad was not there 

and only labourers were working. He 

(Ram Raj) came to his field at 6 A.M. and 

when Hardev and others were talking to 

the labourers he did not go there. 

However, he heard the conversation while 

staying in his field. He again stated in his 

cross examination that when at 8 A.M. 

Ambika Prasad came at the site along 

with Shatrohan Lal and Mahaveer they 

were not carrying any arm with them. He 

could not hear the conversation clearly 

but was able to hear that Ambika Prasad 

was saying that why they are making 

hindrance in the cleaning of the drain. At 

that point of time some accused persons 

were filling the drain with mud. This 
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witness admitted that deceased Ambika 

Prasad was related to him as he was the 

son of his maternal aunt. He further stated 

that at the time of assault on Ambika 

Prasad he was near the mend of the field 

of Kallu. He was standing about 10-15 

paces from the place where Ambika 

Prasad fell . He was dragged by Ram 

Kishan and Jagannath across the drain. He 

could not say as to who assaulted which 

part of Ambika's body. He witnessed the 

murder of Ambika Prasad from the field 

of Kallu and at that point of time 

Shatrohan Lal and Mahaveer were in the 

drain and Sant Ram , Satguru and 

Chhutkan were standing towards the north 

of the drain. There were no verbal 

exchanges in between Ambika Prasad and 

accused persons in his presence. He 

further stated that before the incident 

there was no enmity in between Ambika 

Prasad and accused persons, rather they 

were having cordial relations.  
 

  P.W.2- Shatrohan Lal is the 

person who was a labourer engaged in 

digging of the disputed drain and was 

there since morning. He corroborated the 

statement of P.W.1- Ram Raj pertaining 

to the incident which happened in the 

morning when all accused persons armed 

with Lathis and Hardev armed with 

Kudal, arrived at the site of drain and 

scolded them that they have cut the roots 

of their trees and they will see them. He 

stated to have returned to the village and 

contacted Ambika Prasad, who was a 

social worker and he along with Ambika 

Prasad and Mahaveer returned to the drain 

at about 8 A.M.. He further stated that 

Ambika and accused persons had some 

hot verbal exchanges where after the 

accused persons assaulted Ambika Prasad 

with lathis, who fell down in the field of 

Kallu and was dragged by Ram Kishan 

and Jagannath. When Chhutkan and he 

tried to intervene, they were also 

assaulted by Ramadhar, Shri Ram Babu 

and Janki. He further stated that when 

Ambika Prasad was lying in the Nali 

Hardev gave 3-4 blows of Kudal on his 

neck whereby he died in the Nali. In cross 

examination he stated that Janki, Babu, 

Shri Ram and Ramadhar assaulted him 

and Chhutkan with lathis. According to 

him when he went to Ambika Prasad, he 

told him that he will talk to the accused 

persons and thereafter they returned to the 

site of drain within 10-15 minutes. He 

stated that when Ambika Prasad was 

being assaulted by accused persons, they 

did not assault either him or Mahaveer. 

Ambika Prasad fell in the field of Kallu 

about 20-25 paces away from the drain 

and when Ambika Prasad fell down, they 

dragged him (Ambika) and when he 

(satrohan) objected to it he was assaulted 

with lathis and Chhutkan was also present 

near him. Ram Raj at that point of time 

was in the field of Paragi, about 5-7 paces 

away from him. He witnessed the murder 

from about 4-5 paces away from the site. 

He categorically stated that Hardev was 

giving blows on the neck of the deceased 

while other accused persons were 

standing towards the west and he was 

crying and making an alarm. According to 

him the whole incident ended within 10 to 

12 minutes and he sustained three 

injuries.  
 

  P.W.4- Sant Ram has stated to 

be present in his agriculture field along 

with his brother Satguru, at the time of the 

incident. He claimed to have seen the 

accused persons holding lathis and Kudal 

on the northern mend of Hardev's land 

and Ambika Prasad, Mahaveer and 

Shatrohan were standing towards the 

north of drain. He heard hot exchanges in 
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between Ambika Prasad and Hardev and 

other accused persons and thereafter he 

saw that Ambika Prasad is being assaulted 

by accused persons with lathis and 

thereafter Ambika Prasad fell in the paddy 

field of Kallu and was dragged from his 

legs by Ram Kishan and Jagannath, at this 

moment Shatrohan and Chhutkan 

objected to it on which Ramadhar, Shri 

Ram, Janki and Babu assaulted him and 

Chutkan by giving lathi blows and when 

Ambika Prasad was placed in a Nali 

situated towards the west of Hardev's 

land, Hardev gave 3-4 blows of Kudal on 

the neck of Ambika Prasad. In cross 

examination this witness admitted to be a 

relative of deceased Ambika Prasad and 

also that agricultural land where he was 

doing work, is in the name of his sons 

Prem Kumar and Kuldeep Kumar. He 

stated that he could not hear the 

conversation of accused persons and 

Ambika Prasad clearly as he was standing 

about 2 ½ - 3 meters away from the place 

where Ambika Prasad and accused 

persons were talking. He specifically 

stated that he did not hear the call of 

accused persons to murder Ambika 

Prasad before start of assault and also that 

''Marpeet' (assault) occurred in the filed of 

Kallu where Ambika Prasad fell down. 

He claimed that when Ambika Prasad was 

being assaulted, Hardev was also there 

but he was not assaulting with the 

''Kudal'. When Ambika Prasad fell in the 

field of Kallu he was standing 10-15 

paces away from him and Chhutkan and 

Shatrohan were standing at about 10 

paces away from Ambika Prasad towards 

the west. Ambika Prasad was dragged for 

about 28-30 paces from the place where 

he fell down. 
 

  P.W.3- Constable Satish 

Kumar Pandey is the witness who took 

the dead body of deceased Ambika for 

post mortem.  
 

  P.W.5- Dr. A.A. Khan has 

stated to have conducted postmortem on 

the dead body of the deceased and to have 

prepared the postmortem report in his 

hand writing and signature and proved the 

same as Ex. Ka-1. He also stated about 

injuries sustained by deceased and other 

particulars noted by him at the time of 

postmortem. He, in cross examination has 

stated that the death of the deceased might 

have happened at about 1.00 A.M. in the 

intervening night of 13/14.8.1979. 

However, in the next breath he stated that 

probable time of death of the deceased 

was about 8 A.M. on 14.8.1979. If the 

deceased had taken breakfast at about 5 or 

5.30 A.M. semi-digested food will be 

found in the stomach. According to him 

the injuries no. 6, 7, 10 and 12 on the 

person of deceased were caused by some 

blunt object like lathis, and injury nos. 8 

and 11 could have been caused by 

friction. Injuries no.1, to 5 sustained by 

deceased were caused by some sharp 

edged weapon like ''Kudal' and the 

injuries no. 1, 2 and 5 were sufficient in 

the ordinary course of nature to cause 

death. Fracture in the head occurred due 

to injury no.5 and 3rd , 4th and 5th 

survical vertebra was cut against the 

injury no.2. All injuries according to him 

were 1 ½ day old.  
 

  P.W.6- Constable Mohan Lal 

Rastogi is a formal witness who testified 

to have seen material recovered from the 

spot and sent the same for forensic 

investigation.  
 

  P.W.7- Dr. S.R. Verma is the 

doctor, who examined injured persons, 

Shatrohan Lal and Chhutkan on 14.8.1979 
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about 6 and 6.30 pm. at Primary Health 

Centre Persendi. He proved the medical 

reports of the injuries of the two injured 

persons as Ex. Ka-4 and Ka-5. He 

claimed that the injuries found on the 

person of shatrohan and Chutkan were 

about one and half day old and were 

caused by some hard and blunt object.  
 

  P.W.8- Sub Inspector, Ram 

Autar Singh is also a formal witness who 

was Incharge of Sadar Mal Khana 

wherein the material pertaining to the case 

was kept and wherefrom sent to the 

Chemical Analyst.  
 

  P.W.9- S.O. Shiv Shankar 

Singh, is the Investigating Officer of the 

crime and he proved preparation of 

inquest and all necessary papers for the 

postmortem in his hand writing and also 

to have recorded the statement of the 

witnesses and after completion of 

investigation to have submitted the charge 

sheet against all accused persons under 

relevant sections of the Indian Penal 

Code. He has been cross examined by the 

accused persons at length but nothing 

significant has been derived. He also 

proved to have seen, Head Muharrir, 

Mohd. Hashim working and has proved 

Chick FIR and G.D. in his hand writing 

and signature as Ex. Ka-1 and Ex. Ka-7 

respectively. 
 

  P.W.10- Shri V.K. Tandon, 

who is a clerk in the office of the C.M.O. 

and testified to have sent material for 

forensic examination.  
 

  D.W.1- Rajendra Prasad is the 

lekhpal of Village Jareli Majra and has 

stated that Gata No. 1204 and 1203 (grove 

land) belongs to accused Hardev while 

Gata No. 1122 is the field of Kallu. No 

Nali is shown in the revenue map towards 

the west of the grove of Hardev. Adjacent 

to the grove land of Hardev, towards west 

Gata No. 2000 is situated which belongs 

to Jagannath, Hardev and Janki. There is 

no khata belongs to Ram Raj. However, 

in his cross examination he admitted that 

towards the west of the field of Kallu the 

field of Gokul bearing Gata No. 562 is 

situated and after the death of Gokul this 

land has come in the name of Suraj Deen 

who is the father of Ram Raj. He further 

stated that the name of Suraj Deen has 

now been mutated on Gata No. 562 on 

23.12.1980 and this land i.e. Gata No. 562 

is about 2-2 ½ furlong away from the 

grove (Orchard) of Hardev.  
 

 29.  Now we deal the submissions of 

Ld. Counsel for the appellants. The first 

submission of Ld. Counsel for the 

appellants is that P.W.1- Ram Raj and 

P.W.4- Sant Ram are related to the 

deceased and P.W.-2 Shatrohan is an 

interested witness, therefore their 

testimony could not be believed because 

of their relation with the deceased and 

these witnesses are highly interested 

witnesses.  
 

 30.  In Appabhai and Ors. vs. State 

of Gujarat, MANU/SC/0028/1988 

Hon'ble Supreme Court held as under :-  
 

  "Experience reminds us that 

civilized people are generally insensitive 

when a crime is committed even in their 

presence. They withdraw both from the 

victim and the vigilante. They keep 

themselves away from the Court unless it 

is inevitable. They think that crime like 

civil dispute is between two individuals or 

parties and they should not involve 

themselves. This kind of apathy of the 

general public is indeed unfortunate, but 
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it is there everywhere whether in village 

life, towns or cities. One cannot ignore 

this handicap with which the investigating 

agency has to discharge its duties.  
 

  The court, therefore, instead of 

doubting the prosecution case for want of 

independent witness must consider the 

broad spectrum of the prosecution version 

and then search for the nugget of truth 

with due regard to probability if any, 

suggested by the accused."  
 

 31.  In Sucha Singh and Ors. vs. 

State of Punjab, MANU/SC/0527/2003 

Hon'ble Supreme Court has observed as 

follows :-  
 

  "15. In Dalip Singh and Ors. v. 

The State of Punjab 

MANU/SC/0031/1953 : [1954]1SCR145 

it has been laid down as under:-  
 

  "A witness is normally to be 

considered independent unless he or she 

springs from sources which are likely to 

be tainted and that usually means unless 

the witness has cause, such as enmity 

against the accused, to wish to implicate 

him falsely, Ordinarily a close relation 

would be the last to screen the real culprit 

and falsely implicate an innocent person. 

It is true, when feelings run high and 

there is personal cause for enmity, that 

there is a tendency to drag in an innocent 

person against whom a witness has a 

grudge along with the guilty, but 

foundation must be laid for such a 

criticism and the mere fact of relationship 

far from being a foundation is often a sure 

guarantee of truth. However, we are not 

attempting any sweeping generalization. 

Each case must be judged on its own 

facts. Our observations are only made to 

combat what is so often put forward in 

cases before us a general rule of 

prudence. There is no such general rule. 

Each case must be limited to and be 

governed by its own facts."  
 

  16. The above decision has 

since been followed in Guli Chand and 

Ors. v. State of Rajasthan 

MANU/SC/0107/1973 : 1974CriLJ331 in 

which Vadivelu Thevar v. State of Madras 

MANU/SC/0039/1957 : 1957CriLJ1000 

was also relied upon. 
 

  17. We may also observe that 

the ground that the witness being a close 

relative and consequently being a 

partisan witness. should not be relied 

upon, has no substance. This theory was 

repelled by this Court as early as in Dalip 

Singh's case (supra) in which surprise 

was expressed over the impression which 

prevailed in the minds of the Members of 

the Bar that relatives were not 

independent witnesses. Speaking through 

Vivian Bose, J. it was observed: 
 

  "We are unable to agree with 

the learned Judges of the High Court that 

the testimony of the two eyewitnesses 

requires corroboration. It the foundation 

for such an observation is based on the 

fact that the witnesses are women and 

that the fate of seven men hangs on their 

testimony, we know of no such rule. If it is 

grounded on the reason that they are 

closely related to the deceased we are 

unable to concur. This is a fallacy 

common to many criminal cases and one 

one which another Bench of this Court 

endeavoured to dispel in - 'Rameshwar v. 

State of Rajasthan MANU/SC/0036/1951 : 

1952CriLJ547 . we find, however, that it 

unfortunately still persists, it not in the 

judgements of the Courts, at any rate in 

the arguments of counsel."  
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  18. Again in Masalti and Ors. v. 

State of U.P. MANU/SC/0074/1964 : 

[1964]8SCR133 this Court observed: (p, 

209-210 para 14): 
 

  "but it would, we think, be 

unreasonable to contend that evidence 

given by witnesses should be discarded 

only on the ground that it is evidence of 

partisan or interested witnesses .......  
 

  The mechanical rejection of 

such evidence on the sole ground that it is 

partisan would invariably lead to failure 

of justice. No hard and fast rule can be 

laid down as to how much evidence 

should be appreciated. Judicial approach 

has to be cautious in dealing with such 

evidence; but the plea that such evidence 

should be rejected because it is partisan 

cannot be accepted as correct.  
 

  20. As observed by this Court in 

State of Rajasthan v. Teja Ram and Ors. 

MANU/SC/0189/1999 : 1999CriLJ2588 

the over-insistence on witnesses having 

no relating with the victims often results 

in criminal justice going away. When any 

incident happens in a dwelling house or 

nearby the most natural witnesses would 

be the inmates of that house. It would be 

unpragmatic to ignore such natural 

witnesses and insist on outsiders who 

would not have even seen any thing. If the 

Court has discerned from the evidence or 

even from the investigation records that 

some other independent person has 

witnessed any event connecting the 

incident in question then there is 

justification for making adverse comments 

against non-examination of such person 

as prosecution witness. Otherwise, merely 

on surmises the Court should not 

castigate a prosecution for not examining 

other persons of the locality as 

prosecution witnesses. Prosecution can be 

expected to examine only those who have 

witnessed the events and not those who 

have not seen it though the 

neighbourhood may be replete with other 

residents also." 
 

 32. In Bhagaloo Lodh and Ors. vs. 

State of U.P. reported in 

MANU/SC/0700/2011 it was held as 

under :-  
 

  "14. Evidence of a close relation 

can be relied upon provided it is trustworthy. 

Such evidence is required to be carefully 

scrutinised and appreciated before resting of 

conclusion to convict the accused in a given 

case. But where the Sessions Court properly 

appreciated evidence and meticulously 

analysed the same and the High Court re-

appreciated the said evidence properly to 

reach the same conclusion, it is difficult for 

the superior court to take a view contrary to 

the same, unless there are reasons to 

disbelieve such witnesses. Thus, the evidence 

cannot be disbelieved merely on the ground 

that the witnesses are inter-related to each 

other or to the deceased. (Vide: M.C. Ali and 

Anr. v. State of Kerala MANU/SC/0247/2010 

: AIR 2010 SC 1639; Myladimmal 

Surendran and Ors. v. State of Kerala 

MANU/SC/0670/2010 : AIR 2010 SC 3281; 

Shyam v. State of Madhya Pradesh 

MANU/SC/7112/2007 : (2009) 16 SCC 531; 

Prithi v. State of Haryana 

MANU/SC/0532/2010 : (2010) 8 SCC 536; 

Surendra Pal and Ors. v. State of U.P. and 

Anr. MANU/SC/0713/2010 : (2010) 9 SCC 

399; and Himanshu @ Chintu v. State (NCT 

of Delhi) MANU/SC/0006/2011 : (2011) 2 

SCC 36).  
 

  In view of the law laid 

hereinabove, no fault can be found with 

the evidence recorded by the courts below 
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accepting the evidence of closely related 

witnesses."  
 

 33.  It is therefore settled that merely 

because witnesses are closed relatives of 

victim, their testimonies cannot be 

discarded. Relationship with the deceased 

is not a factor that affects credibility of a 

witness, more so, a relative would not 

conceal the actual culprit and make 

allegation against an innocent person. 

However, in such a case Court has to 

adopt a careful approach and analyse the 

evidence to find out, whether it is cogent 

and credible evidence.  
 

  Coming to the facts of the 

instant case it is evident that P.W.1- Ram 

Raj in his cross examination has admitted 

that Ambika Prasad is the son of his 

maternal aunt and P.W.4- Sant Ram has 

also admitted in his cross examination 

that he is related to deceased Ambika 

Prasad and at the time of incident he was 

in his filed situated near drain. Keeping in 

view the whole testimony of these 

prosecution witnesses it is proved that the 

field of Ram Raj is also situated near the 

drain. An attempt has been made by the 

defence to create a doubt by producing 

D.W.1- Rajendra Prsad Lekhpal to the 

effect that Ram Raj is not having any 

agricultural land near the drain but in 

cross examination D.W.1- Rajendra 

Prasad had admitted that towards the west 

of Kallu's field, land of Gokul bearing 

Gata No. 562 is situated and after the 

death of Gokul this has come in the name 

of Suraj Deen who is the father of Ram 

Raj (informant) therefore P.W.1- Ram Raj 

and P.W.4- Sant Ram appears to be 

natural witnesses of the crime as they 

were working in their fields. P.W.2-

Shatrohan was a labourer, who was 

digging the drain, who after being 

threatened by accused persons departed 

towards the village and after a short 

interval returned with Ambika and 

Mahaveer. Therefore, he is a natural 

witness as he was engaged as a labourer 

to dig the drain. So even if P.W.1- Ram 

Raj and P.W.4- Sant Ram are related to 

deceased, their testimony could not be 

discarded only on the basis of their 

relation with the deceased and in view of 

the above settled legal position the 

testimony of these witnesses has to be 

appreciated with care and caution. 

However, one glaring highlight of 

testimony of these witnesses, namely, 

P.W.1- Ram Raj and P.W.4- Sant Ram is 

that during the course of their evidence, 

they did not conceal their relation with the 

deceased Ambika and in absence of any 

motive and prior enmity of accused 

persons with Ambika Prasad it is not clear 

as to why they will falsely implicate any 

innocent person and will shield those who 

are actual wrong doers. Therefore in the 

facts and circumantances of the case these 

witnesses i.e. PW-1 Raja Ram, P.W.2- 

Shatrohan and P.W.4- Sant Ram are 

natural witnesses and their presence at the 

place of occurrence is also natural.  
 

 34.  Highlighting an hypothetical 

answer given by PW-5 Dr. A.A. Khan in 

his cross examination that the deceased 

might have died at 1 A.M. in the 

intervening night of 13/14.8.1979, it has 

been submitted that the deceased had died 

at 1.00 am in the intervening night of 

13/14.8.1979 in some other incident at 

some other place by some unknown 

person(s) and appellants have been falsely 

implicated in this case.  
 

 35.  The submission of learned 

cousnel for the appellants does not carry 

much weight. It is to be understood that 
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the evidence of any medical witness is 

only an evidence of an expert admissible 

under Section 45 of the Indian Evidence 

Act, therefore, it is not conclusive.  
 

 36.  In Ramkant Rai v. Madan Rai 

and Ors. as reported 

inMANU/SC/0780/2003 : 2004CriLJ36 , 

the Apex Court has observed in ParaNo. 

22 as under:  
 

  "22. It is trite that where the 

eyewitnesses' account is found credible and 

trustworthy, medical opinion pointing to 

alternative possibilities is not accepted as 

conclusive. Witnesses, as Bantham said, are 

the eyes and ears of justice. Hence the 

importance and primacy of the quality of the 

trial process. Eyewitnesses' account would 

require a careful independent assessment and 

evaluation for their credibility which should 

not be adversely prejudged making any other 

evidence Including medical evidence, as the 

sole touchstone for the test of such credibility. 

The evidence must be tested for its inherent 

consistency and the inherent probability of the 

story; consistency with the account of other 

witnesses held to be credit-worthy; 

consistency with the undisputed facts the 

'credit' of the witnesses; their performance In 

the witness-box; their power of observation 

etc. Then the probative value of such evidence 

becomes eligible to be put into the scales for a 

cumulative evaluation."  
 

 37.  Hon'ble Supreme Court in Ram 

Praksh and others vs. The State of 

Uttar Pradesh reported in 

Manu/SC/0062/1968, while dealing with 

a similar argument held in pargraph 5 of 

the report as under:-  
 

  "5. On the second point, it is 

urged, that according to the medical 

evidence the death might have been 

caused on the night intervening 18th and 

19th July, 1966, Dr. S. P. Gulati P.W. 4, 

who had performed the postmortem 

examination stated that faecal matter and 

gas were present in the small and large 

intestines of Ganeshi Lal; owing to this 

reason he thought it probable that the 

deceased had not eased himself till the 

time of receiving the injuries. Mr. 

Anthony says that it is well-known that a 

person with normal habits particularly in 

villages empties his bowels early in the 

morning. The presence of the faecal 

matter in the small and large intestines 

showed that Ganeshi Lal must have died 

within some hours of his taking food on 

the previous night namely by the midnight 

of 18th and 19th July, 1966. This, 

according to Mr. Anthony, established 

that the prosecution case about the time 

of death cannot be accepted. Reliance has 

been placed on the statement in Modi's 

Medical Jurisprudence and Toxicology, 

10th Ed., p. 151, that one can give an 

opinion that the death occurred some time 

after the deceased go up in the morning if 

the large intestines was found empty of 

faecal matter. It is submitted that 

conversely it can well be said that if the 

large intestine is found full of faecal 

matter it should be inferred that death did 

not take place in the morning. The 

learned trial judge discussed this matter 

in his judgment and disposed it of by 

saying that there was no proof that before 

the occurrence Ganeshi Lal had eased 

himself and that even if he had gone for 

that purpose there was no presumption 

that his bowels had moved. According to 

him, the question of time had to be 

decided on the basis of direct and other 

evidence on the record. We concur in that 

view and find it difficult to accept that the 

question of time should be decided only 

by taking into consideration the fact that 
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faecal matter was found in the intestines 

of the deceased. This may be a factor 

which might have to be considered along 

with the other evidence but this fact alone 

cannot be decisive."  
 

 38.  Perusal of statement of Dr. A.A. 

Khan would reveal that he has stated that 

the death of the deceased is possible on 

14.8.1979 at about 8 A.M. He further 

stated to have found semi-digested food in 

the stomach of deceased, the upper part of 

large intestine was full of faecal matter 

but the rectum was found empty. The 

postmortem report also contains that 

small intestine of the deceased was 

partially full. Considering the above 

factual matrix, the submission of learned 

counsel for appellants that the deceased 

would have died in the night in between 

13/14.8.1979 does not appear to be of any 

substance and probable as the rectum of 

the deceased has been found empty and 

the small intestine was found partially 

full. It is a matter of common knowledge 

that in the villages people generally 

awake early in the morning and at first go 

to ease them out. Therefore the 

postmortem report suggests that early in 

the morning the deceased might have 

eased himself and thereafter had taken 

some food, as stated by P.W.5- Dr. A.A. 

Khan probably at 5.00 - 5.30 A.M. and it 

is only on account of this, the rectum has 

been found empty and small intestine was 

found partially full. This medical situation 

do not suggest that deceased may die at 

1.00 A.M. in the dead of night, as it is not 

probable for him to go to ease in the 

night.  
 

 39.  Moreover when a case of 

prosecution is based on direct evidence of 

eye witnesses the medical witness should 

follow such trustworthy and acceptable 

oral account of the wittinesses unless the 

trust worthy oral account of the incident is 

completely eclipsed by the medical 

evidence. Otherwise no dent can be made 

in the story of prosecution on the basis of 

hypothetical answers of any medical 

witness. In the instant case there is no 

material contradictions in the ocular and 

medical evidence available on record and 

the case of prosecution could not be 

doubted on the basis of hypothetical 

answers of Doctor who conducted the 

post mortem specially when he has 

supported the case of prosecution on the 

time of death of deceased.  
 

 40.  The investigating officer has 

collected the blood stained soil from the 

place of occurrence and all witnesses have 

identified the place of occurrence with 

precision and clarity. Therefore there is 

no confusion pertaining to the place of 

occurrence. 
 

 41.  The FIR in the matter has also 

been lodged at 9.10 a.m. in the morning, 

while the occurrence is stated to have 

happened at about 08.00 a.m. therefore 

the FIR is also prompt in the facts and 

circumstances of the case.  
 

 42.  The next submission of Learned 

counsel for the appellants is that the court 

below without appreciating the evidence 

available on record in right perspective 

has convicted the appellants for the 

offence and there are material 

contradictions in the testimony of all the 

eye witnesses and prosecution story is 

highly improbable and could not be 

believed.  
 

 43.  There can not be any doubt that 

while appreciating the evidence on record 

the court is required to exercise due 
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diligence though the standard of such 

exercise would be of a prudent person. 

The Court must bear in mind the facts and 

circumstances where in the crime has 

been committed, the quality of evidence, 

nature of the witnesses, their level of 

understanding and power of perception 

and reproduction. The quest must be to 

find out the truth from the evidence on 

record. At the same time, it must remain 

in the mind that there cannot be a 

prosecution case with a cast iron 

perfection. Nevertheless, obligation lies 

on the court to analyze, sift and assess the 

evidence on record, with reference to 

trustworthiness and truthfulness of the 

prosecution winesses, by a process of 

sincere judicial scrutiny adopting the yard 

stick of settled principles of appreciation 

of the evidence. What is to be insisted 

upon is proof beyond reasonable doubt. 

The contradictions, infirmities which 

might have been pointed out in 

prosecution case, must be assessed at the 

yardstick of probability. Unless, 

infirmities and contradictions are of such 

a nature so as to undermine the root of the 

evidence and which goes to the core of 

the prosecution case, over-emphasis may 

not be applied to such minor 

contradictions and infirmities. To judge 

the credibility of the evidence of a 

witness, one has to look into his evidence, 

and if any discrepancies is found in the 

ocular account of the witnesses not 

affecting the root of the case, the witness 

may not be labeled as not credit worthy. 

Even honest and truthful witnesses may 

differ in some details, which may not be 

related to the core of the prosecution case 

and their evidence therefore must be 

appreciated keeping in mind the power of 

observation, retention and reproduction as 

well as the human conduct and occurring 

incidents in ordinary course of nature.  

 44.  In Krishna Mochi and Ors. vs. 

State of Bihar, MANU/SC/0327/2002 

held as under :-  
 

  "As observed by this Court in 

State of Rajasthan v. Smt. Kalki and Anr. 

MANU/SC/0254/1981 : 1981CriLJ1012 , 

normal discrepancies in evidence are 

those which are due to normal errors of 

observation, normal errors of memory 

due to lapse of time, due to mental 

disposition such as shock and horror at 

the time of occurrence and those are 

always there however honest and truthful 

a witness may be. Material discrepancies 

are those which are not normal, and not 

expected of a normal person. Courts have 

to label the category to which a 

discrepancy may be categorized. While 

normal discrepancies do not corrode the 

credibility of a party's case, material 

discrepancies do so. Accusations have 

been established against accused-

appellants in the case at hand."  
 

 45.  In Gangabhavani vs. Rayapati 

Venkat Reddy and Ors. Reported in 

MANU/SC/0897/2013 held as under:-  
 

  "In State of U.P. v. Naresh 

MANU/SC/0228/2011 : (2011) 4 SCC 

324, this Court after considering a large 

number of its earlier judgments held: In 

all criminal cases, normal discrepancies 

are bound to occur in the depositions of 

witnesses due to normal errors of 

observation, namely, errors of memory 

due to lapse of time or due to mental 

disposition such as shock and horror at 

the time of occurrence. Where the 

omissions amount to a contradiction, 

creating a serious doubt about the 

truthfulness of the witness and other 

witnesses also make material 

improvement while deposing in the court, 
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such evidence cannot be safe to rely upon. 

However, minor contradictions, 

inconsistencies, embellishments or 

improvements on trivial matters which do 

not affect the core of the prosecution case, 

should not be made a ground on which 

the evidence can be rejected in its 

entirety. The court has to form its opinion 

about the credibility of the witness and 

record a finding as to whether his 

deposition inspires confidence.  
 

  Exaggerations per se do not 

render the evidence brittle. But it can be 

one of the factors to test credibility of the 

prosecution version, when the entire 

evidence is put in a crucible for being 

tested on the touchstone of credibility.  
 

  Therefore, mere marginal 

variations in the statements of a witness 

cannot be dubbed as improvements as the 

same may be elaborations of the 

statement made by the witness earlier. 

The omissions which amount to 

contradictions in material particulars i.e. 

go to the root of the case/materially affect 

the trial or core of the prosecution's case, 

render the testimony of the witness liable 

to be discredited.  
 

  A similar view has been 

reiterated by this Court in Tehsildar 

Singh and Anr. v. State of U.P. 

MANU/SC/0053/1959 : AIR 1959 SC 

1012; Pudhu Raja and Anr. v. State, Rep. 

by Inspector of Police 

MANU/SC/0761/2012 : JT 2012 (9) SC 

252; and Lal Bahadur v. State (NCT of 

Delhi) MANU/SC/0333/2013 : (2013) 4 

SCC 557). 
 

  10. Thus, it is evident that in 

case there are minor contradictions in the 

depositions of the witnesses the same are 

bound to be ignored as the same cannot 

be dubbed as improvements and it is 

likely to be so as the statement in the 

court is recorded after an inordinate 

delay. In case the contradictions are so 

material that the same go to the root of 

the case, materially affect the trial or core 

of the prosecution case, the court has to 

form its opinion about the credibility of 

the witnesses and find out as to whether 

their depositions inspire confidence." 
 

 46.  Honble Apex Court long back in 

the matter of Bharwada Bhoginbhai 

Hirjibhai v State of Gujarat as 

reported in AIR 1983, 753, 

MANU/SC/0090/1983 has held that "The 

principles for appreciation of evidence in 

the said case came to be settled by the 

Apex Court in trial against the accused in 

a rape case but the principles apply as 

well to all trials. In para-5, the Apex 

Court observed and settled following 

principles for appreciation of evidence 

without entering into re-appraisal or re-

appreciation of the evidence in the context 

of minor discrepancies. The principles 

laid down are as under:  
 

  (1) By and large a witness cannot 

be expected to possess a photographic 

memory and to recall the details of an 

incident. It is not as if a video tape is replayed 

an the mental screen. 
 

  (2) Ordinarily it so happens that 

a witness is overtaken by events. The 

witness could not have anticipated the 

occurrence which so often has an element 

of surprise. The mental faculties therefore 

cannot be expected to be attuned to 

absorb the details. 
 

  (3) The powers of observation 

differ from person to person. What one 



2 All.                                            Ram Kishan & Ors. Vs State 305 

may notice, another may not. An object or 

movement might emboss its image on one 

person's mind, whereas it might go 

unnoticed on the part of another. 
 

  (4) By and large people cannot 

accurately recall a conversation and 

reproduce the very words used by them or 

heard by them. They can only recall the 

main purport of the conversation. It is 

unrealistic to expect a witness to be a 

human tape recorder. 
 

  (5) In regard to exact time of an 

incident, or the time duration of an 

occurrence, usually, people make their 

estimates by guesswork on the spur of the 

moment at the time of interrogation. And 

one cannot expect people to make very 

precise or reliable estimates in such 

matters. Again, it depends on the time-

sense of individuals which varies from 

person to person. 
 

  (6) Ordinarily a witness cannot 

be expected to recall accurately the 

sequence of events which take place in 

rapid succession or in a short time span. 

A witness is liable to get confused, or 

mixed up when interrogated later on. 
 

  (7) A witness, though wholly 

truthful, is liable to be overawed by the 

Court atmosphere and the piercing cross- 

examination made by counsel and out of 

nervousness mix up facts, get confused 

regarding sequence of events, or fill up 

details from imagination on the spur of 

the moment. The sub-conscious mind of 

the witness sometimes so operates on 

account of the fear of looking foolish or 

being disbelieved though the witness is 

giving a truthful and honest account of 

the occurrence witnessed by him - 

perhaps it is a sort of a psychological 

defence mechanism activated on the spur 

of the moment." 
 

 47.  we have very carefully gone 

through the evidence of all three eye 

witnesses and have found that there is no 

material contradictions in their testimony 

pertaining to the occurrence of the 

incident. All the prosection eye witnesses 

are consistent on the point of begining of 

occurrence, assault given by all accused 

persons with lathis to Ambika, falling of 

Ambika Prasad in the field of Kallu and 

dragging of him by Ram Kishan and 

Jagannath by legs and also on the point of 

assault given to Shatrohan and Chhutkan 

by Ramadhar, Shri Ram, Janki and Babu 

when they tried to intervene and their 

testimony is also consistent on the point 

that when the deceased was placed in a 

Nali situated across the drain and all 

accused persons were standing towards 

the west of the field of Hardev, accused 

Hardev gave 3-4 Kudal blows on the neck 

of deceased Ambika causing his instant 

death.  
 

 48.  P.W.1- Ram Raj in his statement 

has given minute details about the 

occurrence. He has witnessed the incident 

from the field of Paragi when Ambika 

Prasad was being first assaulted in the 

field of Kallu and P.W.4- Sant Ram was 

in his field, which is situated on the east 

of Hardev's grove. While Shatrohan was 

accompanying Ambika Prasad along with 

Mahaveer and at the time of assault he 

was also standing in the field of Kallu. It 

has also come in the evidence of these 

prosecution witnesses that there occurred 

some hot exchanges in between Ambika 

Prasad and accused persons, which in the 

facts and circumstances of the case were 

sufficient to attract P.W.1- Ram Raj and 

P.W.4- Sant Ram, particularly when an 
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incident has happened in the morning, 

pertaining to digging of drain. P.W.1- 

Ram Raj has also admitted that he arrived 

at the spot after hearing some noise. He 

further stated that when Ambika Prasad 

was being dragged towards the Nali, he 

advanced himself to the field of Kallu 

from the field of Paragi and at that time 

Shatrohan and Mahaveer were standing at 

the drain and Sant ram, Sat Guru and 

Chhutkan were standing towards the north 

side of the drain. They were standing 

about 10-15 paces away from Ambika 

Prasad. It has been categorically stated by 

him that the accused persons were not 

having any enmity with Ambika Prasad 

and that their relations were cordial. 

P.W.2- Shatrohan is a natural witness as 

he was accompanying the deceased 

Ambika Prasad at the time of incident. 

The evidence of this witness is consistent 

on material particulars and fully 

corroborates the evidence of P.W.1- Ram 

Raj. He corroborated the manner and 

method of assault and also as to how he 

intervened and was assaulted with lathis 

by accused persons. He admitted that at 

that point of time Chhutkan was also with 

him and was also asaulted. He 

categorically stated that Hardev was 

cutting the neck of deceased while other 

accused persons were standing towards 

the west in the field of Hardev. P.W.4- 

Sant Ram is also a natural witness who 

was working in his fields and stated to 

have seen the accused persons at northern 

mend of their grove. He has given his 

evidence describing minute details of the 

occurrence and keeping in view his 

testimony as a whole there appears no 

loopholes or material contradictions in his 

testimony. He has described the 

topography of the spot in detail with 

precision. He admitted that he did not 

hear any call of accused persons to kill 

Ambika Prasad before the start of assault. 

He claimed to have witnessed the whole 

incident from a distance of 2 ½-3 meters. 

He provided the full description of the 

field of Kallu where Ambika Prasad fell 

and when Ambika Prasad was being 

assaulted he claimed to be standing on the 

eastern side of the field of Kallu and was 

about 10-15 paces away from Ambika 

Prasad. He also stated that Chhutkan and 

Shatrohan Lal objected to the dragging of 

Ambika Prasad by Ram Kishan and 

Jagannath and they were also assaulted by 

Ramadhar, Shri Ram, Janki and Babu . 
 

 49.  Therefore, apart from some 

minute and insignificant discrepancies 

and improvement, which are natural to 

occur, there is no material contradictions 

in the testimony of these witnesses, which 

may go to the root of the matter and in the 

facts and circumstances of the case, the 

testimony of P.W.1- Ram Raj, P.W.2- 

Shatrohan and P.W.4- Sant Ram is 

reliable, trustful, acceptable and is having 

a ring of truth around it and there is no 

harm in accepting such trustworthy 

testimony. Even After the meticulous 

analysis of the evidence of three eye 

witnesses, namely, P.W.1- Ram Raj, 

P.W.2- Shatrohan and P.W.4- Sant Ram, 

we are satisfied that the testimony of 

these witnesses is consistent through out, 

reliable and inspire the confidence of this 

Court. It is therefore proved from the 

evidence of these eye witnesses that on 

the day of occurrence at early morning 

some labourers including PW-2 Satrohan 

and Mahaveer were cleaning and digging 

this drain situated adjacent to the land of 

Hardev. At about 8 A.M. in the morning 

all accused persons arrived at the site of 

the drain, all of them except Hardev were 

carrying lathis, while Hardev was 

carrying a Kudal. After arriving at the 
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drain accused persons asked the labourers 

to see them as they have cut the roots of 

their trees. The labourers immediately 

departed from the site of drain , however 

after a short time Ambika accompanied 

by Shatrohan and Mahaveer came at the 

site of the drain and started pacifying the 

accused persons, resulting in hot verbal 

exchanges. All accused persons thereafter 

started assaulting Ambika with lathis, 

whereby Ambika Prasad fell in the paddy 

field of Kallu and thereafter Ram Kishan 

and Jagannath dragged Ambika Prasad 

from his legs and when they were 

challenged by PW-2 Shatrohan and 

Chutakan, both were assaulted with Lathi 

by Ramadhar, Shri Ram, Janki and Babu. 

However Ambika after being dragged for 

some distance was placed by accused 

persons Ram Kishan and Jagannath in a 

Nali situated on the other side of the drain 

towards the land of Hardev and while 

other accused persons were standing 

towards the west of hardev's field, He 

(Hardev) gave 4-5 blows of Kudal on the 

neck of Ambika Prasad causing his instant 

death and thereafter all accused persons 

fled away .  
 

 50.  Learned counsel for the 

appellants overwhelmingly submits that 

the trial court has committed a manifest 

error in convicting the appellants for the 

offence under Under Section 302 IPC 

read with Section 149 of the I.P.C. as 

there was no evidence that any unlawful 

assembly was formed by the appellants, 

object of which was to murder the 

deceased. According to him even if the 

story of prosecution is believed the 

ingredients of formation of unlawful 

assembly and sharing of its unlawful 

object are missing and it is evident from 

the facts and circumstances as well as the 

evidence on record that there was no 

unlawful assembly formed with an 

unlawful object to murder the deceased, 

therefore the finding of the trial court with 

regard to it is perverse.  
 

 51.  Ld. Counsel for the appellant in 

support of his argument at first relied on 

Shashi Kant Vs. State of U.P., (2008)1 

ALJ (Noc) 167 Allahabad wherein it is 

held that members of the unlawful 

assembly can only be convicted for the 

act of any member if they know that the 

offence actually committed by such 

member was either common object of 

such assembly or likely to be committed 

in prosecution of common object.  
 

 52.  Ld. Counsel for the appellant 

also relied on Sikandar Singh and 

others Vs. State of Bihar, 

MANU/SC/0462/2010 wherein Hon'ble 

Supreme Court opined that where a large 

number of persons are alleged to have 

participated in the crime and they are 

sought to be brought to book with the aid 

of Section 149 IPC, only those accused 

persons, whose presence was clearly 

established and an overt act by any one of 

them was proved, should be convicted by 

taking into consideration particular fact 

situation.  
 

 53.  Ld. Counsel for the appellant 

also relied on Mariadasan and others 

Vs. State of Tamilnadu (1980)3 SCC 

page 68 wherein it is held , in the facts 

and circumstances of the case, that no 

unlawful assembly was formed and the 

appellants are responsible for their 

individual acts.  
 

 54.  Hon'ble Supreme Court Of India 

in Chanakya Dhibar (Dead) Vs. State of 

West Bengal and Ors., 

MANU/SC/1096/2003 while dwelling on 
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the scope of section 149 IPC held in para 

11 and 13 as under :-  
 

  "11. The emphasis in Section 

149 IPC is on the common object and not 

on common intention. Mere presence in 

an unlawful assembly cannot render a 

person liable unless there was a common 

object and he was actuated by that 

common object and that object is one of 

those set out in Section 141. Where 

common object of an unlawful assembly is 

not proved, the accused persons cannot 

be convicted with the help of Section 149. 

The crucial question to determine is 

whether the assembly consisted of five or 

more persons and whether the said 

persons entertained one or more of the 

common objects, as specified in Section 

141. It cannot be laid down as a general 

proposition of law that unless an overt act 

is proved against a person, who is alleged 

to be a member of unlawful assembly, it 

cannot be said that he is a member of an 

assembly. The only thing required is that 

he should have understood that the 

assembly was unlawful and was likely to 

commit any of the acts which fall within 

the purview of Section 141. The word 

'object' means the purpose or design and, 

in order to make it 'common', it must be 

shared by all. In other words, the object 

should be common to the persons, who 

compose the assembly, that is to say, they 

should all be aware of it and concur in it, 

a common object may be formed by 

express agreement after mutual 

constitution, but that is by no means 

necessary. It may be formed at any stage 

by all or a few members or the assembly 

and the other members may just join and 

adopt it. Once formed, it need not 

continue to be the same. It may be 

modified or altered or abandoned at any 

stage. The expression 'in prosecution of 

common object' as appearing in Section 

149 have to be strictly construed as 

equivalent to 'in order to attain the 

common object'. It must be immediately 

connected with the common object by 

virtue of the nature of the object. There 

must be community of object and the 

object may exist only up to a particular 

stage, and not thereafter. Members of an 

unlawful assembly may have community 

of object up to certain point beyond which 

they may differ in their objects and the 

knowledge, possessed by each member of 

what is likely to be committed in 

prosecution of their common object may 

vary not only according to the 

information at his command, but also 

according to the extent to which he shares 

the community of object, and as a 

consequence of this the effect of Section 

149, IPC may be different on different 

members of the same assembly.  
 

13. Section 149, IPC consists of two parts. 

The first part of the section means that the 

offence to be committed in prosecution of 

the common object must be one which is 

committed with a view to accomplish the 

common object. In order that he offence 

may fall within the first part, the offence 

must be connected immediately with the 

common object of the unlawful assembly 

of which the accused was member. Even if 

the offence committed is not in direct 

prosecution of the common object of the 

assembly, it may yet fall under Section 

141, if it can be held that the offence was 

such as the members knew was likely to 

be committed and this is what is required 

in the second part of the section. The 

purpose for which the members of the 

assembly set out or desired to achieve is 

the object. If the object desired by all the 

members is the same, the knowledge that 

is the object which is being pursued is 
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shared by all the members and they are in 

general agreement as to how it is to be 

achieved and that is now the common 

object of the assembly. An object is 

entertained in the human mind, and it 

being merely a mental attitude, no direct 

evidence can be available and, like 

intention, has generally to be gathered 

from the act which the person commits 

and the result therefrom. Though no hard 

and fast rule can be laid down under the 

circumstances from which the common 

object can be culled out, it may 

reasonably be collected from the nature of 

the assembly, arms it carries and 

behavior at or before or after the scene of 

incident. The word 'knew' used in the 

second branch of the section implies 

something more than a possibility and it 

cannot be made to bear the sense of 

'might have been known'. Positive 

knowledge is necessary. When an offence 

is committed in prosecution of the 

common object, it would generally be an 

offence which the members of the 

unlawful assembly knew was likely to be 

committed in prosecution of the common 

object. That, however, does not make the 

converse proposition true; there may be 

cases which would come within the 

second part but not within the first part. 

The distinction between the two parts of 

Section 149 cannot be ignored or 

obliterated. In every case it would be an 

issue to be determined, whether the 

offence committed falls within the first 

part or it was an offence such as the 

members of the assembly knew to be likely 

to be committed in prosecution of the 

common object and falls within the 

second part. However, there may be cases 

which would be within first offences 

committed in prosecution of the common 

object, but would be generally, if not 

always, with the second, namely, offences 

which the parties knew to be likely 

committed in the prosecution of the 

common object. (See Chikarange Gowda 

and Ors. v. State of Mysore, 

MANU/SC/0116/1956 : 1956CriLJ1365 ." 
                                       (Emphasis Ours) 
 

 55.  Hon'ble Supreme Court in Roy 

Fernandes vs State of Goa and Ors. 

Reported in MANU/SC/0072/2012 

while eloborating the scope of section 149 

of the penal code held as under :-  
 

  "19. In Gajanand and Ors. v. 

State of Uttar Pradesh 

MANU/SC/0173/1954 : AIR 1954 SC 695, 

this Court approved the following 

passage from the decision of the Patna 

High Court in Ram Charan Rai v. 

Emperor MANU/BH/0073/1945 : AIR 

1946 Pat 242:  
 

  "Under Section 149 the liability 

of the other members for the offence 

committed during the continuance of the 

occurrence rests upon the fact whether 

the other members knew before hand that 

the offence actually committed was likely 

to be committed in prosecution of the 

common object. Such knowledge may 

reasonably be collected from the nature of 

the assembly, arms or behavior, at or 

before the scene of action. If such 

knowledge may not reasonably be 

attributed to the other members of the 

assembly then their liability for the 

offence committed during the occurrence 

does not arise.  
 

  20. This Court then reiterated 

the legal position as under: 
 

  The question is whether such 

knowledge can be attributed to the 

Appellants who were themselves not 
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armed with sharp edged weapons. The 

evidence on this point is completely 

lacking. The Appellants had only lathis 

which may possibly account for Injuries 2 

and 3 on Sukkhu's left arm and left hand 

but they cannot be held liable for murder 

by invoking the aid of Section 149 Indian 

Penal Code. According to the evidence 

only two persons were armed with deadly 

weapons. Both of them were acquitted 

and Sosa, who is alleged to have had a 

spear, is absconding. We are not 

prepared therefore to ascribe any 

knowledge of the existence of deadly 

weapons to the Appellants, much less that 

they would be used in order to cause 

death.  
 

  22. In Shambhu Nath Singh and 

Ors. v. State of Bihar MANU/SC/0214/1959 : 

AIR 1960 SC 725, this Court held that 

members of an unlawful assembly may have a 

community of object upto a certain point 

beyond which they may differ in their objects 

and the knowledge possessed by each member 

of what is likely to be committed in 

prosecution of their common object may vary 

not only according to the information at his 

command but also according to the extent to 

which he shares the community of object. As a 

consequence, the effect of Section 149 of the 

Indian Penal Code may be different on 

different members of the same unlawful 

assembly. Decisions of this Court Gangadhar 

Behera and Ors. v. State of Orissa 

MANU/SC/0875/2002 : 2002 (8) SCC 381 

and Bishna Alias Bhiswadeb Mahato and 

Ors. v. State of West Bengal 

MANU/SC/1913/2005 : 2005 (12) SCC 657 

similarly explain and reiterate the legal 

position on the subject." (Emphasis Ours) 
 

 56.  Supreme Court Of India in 

Kuldip Yadav and Ors. Vs. State of 

Bihar,MANU/SC/0390/2011 while 

commenting on the scope of conviction 

with the aid of section 149 of penal Code 

held as under :-  
 

  "26. The above provision makes 

it clear that before convicting accused 

with the aid of Section 149 IPC, the Court 

must give clear finding regarding nature 

of common object and that the object was 

unlawful. In the absence of such finding 

as also any overt act on the part of the 

accused persons, mere fact that they were 

armed would not be sufficient to prove 

common object. Section 149 creates a 

specific offence and deals with 

punishment of that offence. Whenever the 

court convicts any person or persons of 

an offence with the aid of Section 149, a 

clear finding regarding the common 

object of the assembly must be given and 

the evidence discussed must show not only 

the nature of the common object but also 

that the object was unlawful. Before 

recording a conviction under Section 149 

IPC, essential ingredients of Section 141 

IPC must be established.  
 

  The above principles have been 

reiterated in Bhudeo Mandal and Ors. v. 

State of Bihar MANU/SC/0125/1981 : 

(1981) 2 SCC 755. 
 

  27. In Ranbir Yadav v. State of 

Bihar MANU/SC/0245/1995 : (1995) 4 

SCC 392, this Court highlighted that 

where there are party factions, there is a 

tendency to include the innocent with the 

guilty and it is extremely difficult for the 

court to guard against such a danger. It 

was pointed out that the only real 

safeguard against the risk of condemning 

the innocent with the guilty lies in 

insisting on acceptable evidence which in 

some measure implicates such accused 

and satisfies the conscience of the court. 
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  28. In Allauddin Mian and Ors. 

Sharif Mian and Anr. v. State of Bihar 

MANU/SC/0648/1988 : (1989) 3 SCC 5, 

this Court held: ...Therefore, in order to 

fasten vicarious responsibility on any 

member of an unlawful assembly the 

prosecution must prove that the act 

constituting an offence was done in 

prosecution of the common object of that 

assembly or the act done is such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

the common object of that assembly. 

Under this section, therefore, every 

member of an unlawful assembly renders 

himself liable for the criminal act or acts 

of any other member or members of that 

assembly provided the same is/are done in 

prosecution of the common object or 

is/are such as every member of that 

assembly knew to be likely to be 

committed. This section creates a specific 

offence and makes every member of the 

unlawful assembly liable for the offence 

or offences committed in the course of the 

occurrence provided the same was/were 

committed in prosecution of the common 

object or was/were such as the members 

of that assembly knew to be likely to be 

committed. Since this section imposes a 

constructive penal liability, it must be 

strictly construed as it seeks to punish 

members of an unlawful assembly for the 

offence or offences committed by their 

associate or associates in carrying out the 

common object of the assembly. What is 

important in each case is to find out if the 

offence was committed to accomplish the 

common object of the assembly or was 

one which the members knew to be likely 

to be committed. There must be a nexus 

between the common object and the 

offence committed and if it is found that 

the same was committed to accomplish 

the common object every member of the 

assembly will become liable for the same. 

Therefore, any offence committed by a 

member of an unlawful assembly in 

prosecution of any one or more of the five 

objects mentioned in Section 141 will 

render his companions constituting the 

unlawful assembly liable for that offence 

with the aid of Section 149, IPC.... 
 

  29. It is not the intention of the 

legislature in enacting Section 149 to 

render every member of unlawful 

assembly liable to punishment for every 

offence committed by one or more of its 

members. In order to attract Section 149, 

it must be shown that the incriminating 

act was done to accomplish the common 

object of unlawful assembly and it must 

be within the knowledge of other members 

as one likely to be committed in 

prosecution of the common object. If the 

members of the assembly knew or were 

aware of the likelihood of a particular 

offence being committed in prosecution of 

the common object, they would be liable 

for the same under Section 149 IPC. 
 

  30. In Rajendra Shantaram 

Todankar v. State of Maharashtra and 

Ors. MANU/SC/0002/2003 : (2003) 2 

SCC 257 : 2003 SCC (Crl.) 506, this 

Court has once again explained Section 

149 and held as under: 
 

  14. Section 149 of the Indian 

Penal Code provides that if an offence is 

committed by any member of an unlawful 

assembly in prosecution of the common 

object of that assembly, or such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

that object, every person who at the time 

of the committing of that offence, is a 

member of the same assembly is guilty of 

that offence. The two clauses of Section 
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149 vary in degree of certainty. The first 

clause contemplates the commission of an 

offence by any member of an unlawful 

assembly which can be held to have been 

committed in prosecution of the common 

object of the assembly. The second clause 

embraces within its fold the commission 

of an act which may not necessarily be the 

common object of the assembly, 

nevertheless, the members of the assembly 

had knowledge of likelihood of the 

commission of that offence in prosecution 

of the common object. The common object 

may be commission of one offence while 

there may be likelihood of the commission 

of yet another offence, the knowledge 

whereof is capable of being safely 

attributable to the members of the 

unlawful assembly. In either case, every 

member of the assembly would be 

vicariously liable for the offence actually 

committed by any other member of the 

assembly. A mere possibility of the 

commission of the offence would not 

necessarily enable the court to draw an 

inference that the likelihood of 

commission of such offence was within the 

knowledge of every member of the 

unlawful assembly. It is difficult indeed, 

though not impossible, to collect direct 

evidence of such knowledge. An inference 

may be drawn from circumstances such as 

the background of the incident, the 

motive, the nature of the assembly, the 

nature of the arms carried by the 

members of the assembly, their common 

object and the behavior of the members 

soon before, at or after the actual 

commission of the crime. Unless the 

applicability of Section 149 - either clause 

- is attracted and the court is convinced, 

on facts and in law, both, of liability 

capable of being fastened vicariously by 

reference to either clause of Section 149 

IPC, merely because a criminal act was 

committed by a member of the assembly 

every other member thereof would not 

necessarily become liable for such 

criminal act. The inference as to 

likelihood of the commission of the given 

criminal act must be capable of being 

held to be within the knowledge of 

another member of the assembly who is 

sought to be held vicariously liable for the 

said criminal act...."                                                                                                  

(Emphasis Ours) 
 

 57.  Hon'ble Supreme Court Of India 

in Manjit Singh Vs. The State of 

Punjab, MANU/SC/1195/2019 held as 

under :-  
 

  "14.4. In the case of Subal 

Ghoral v state of West Bengal, 

MANU/SC/0296/2013 (supra), this Court, 

after a survey of leading cases, summed 

up the principles as follows:  
 

  "53. ..............What the common 

object of the unlawful assembly is at a 

particular stage has to be determined 

keeping in view the course of conduct of 

the members of the unlawful assembly 

before and at the time of attack, their 

behaviour at or near the scene of offence, 

the motive for the crime, the arms carried 

by them and such other relevant 

considerations. The criminal court has to 

conduct this difficult and meticulous 

exercise of assessing evidence to avoid 

roping innocent people in the crime. 

These principles laid down by this Court 

do not dilute the concept of constructive 

liability. They embody a Rule of caution."  
 

 58.  We have perused the evidence of 

the prosecution specially the evidence of 

three eye witnesses, namely, P.W.1- Ram 

Raj, P.W. 2- Shatrohan Lal and P.W.4-

Sant Ram in the back ground of the above 
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argument advanced by learned counsel for 

the appellants and have found that this is 

an admitted case of the prosecution that 

there was no previous enmity of deceased 

Ambika Prasad or injured Shatrohan and 

Chhotakau with accused persons. Ambika 

appears to be a person who was interested 

in the digging of the drain only for the 

purpose of well being of whole village 

where he was living as there was a 

complaint of water logging in and around 

his village and the digging and cleaning 

of the drain was beneficial for his village, 

though he was not directly associated in 

any manner with work of digging of drain 

. It is also established by the reliable 

testimony of three eye witnesses produced 

by the prosecution namely, P.W.1- Ram 

Raj, P.W.2- Shatrohan and P.W.4- Sant 

Ram that the incident on the fateful day 

has happened in three parts:-  
 

  (I) The first part of the incident is 

related to the fact that the drain was being 

dug from last 2-3 days before the incident 

and perhaps the roots of some of the trees of 

Hardev grove were cut in the digging and 

cleaning of drain. On the fateful day when 

labourers including Shatrohan, Mahaveer 

and others started digging the drain accused 

persons came to the site of drain. All accused 

persons except Hardev were carrying Lathis 

with them, while Hardev was carrying a 

Kudal in his hand and after arriving at the 

site of drain they scolded labourers that they 

have cut roots of their trees and they will see 

them today. Admittedly there was no 

altercation between the accused persons and 

the above named labourers as the labourers 

immediately left the place and went to the 

village of Ambika. At this juncture the first 

part of the incident was over. 
 

  (II) So far as second part of the 

incident is concerned, it is evident from 

the evidence on record that after departure 

of labourers, namely, Mahaveer and 

Shatrohan, accused Hardev started cutting 

roots of his own trees and all other 

accused persons started putting mud in the 

drain. It is also established from the 

evidence on reocrd that at this time 

deceased Ambika came there alongwith 

Shatrohan and Mahaveer and there they 

had some hot words, accused persons 

chased them and assaulted Ambika Prasad 

with lathis. In the process Ambika Prasad 

fell in the paddy field of Kallu. Thereafter 

accused-appellant Ram Kishan and 

Jagannath started dragging Ambika 

Prasad from his legs. At this moment 

when Ambika Prasad was being dragged 

by Ram Kishan and Jagannath, injured 

witnesses Chhotakau and Shatrohan 

attempted to save Ambika Prasad, on 

which Shri Ram, Janki, Babu and 

Ramadhar assaulted them with lathis. 

Ram Kishan and Jagannath after dragging 

Ambika Prasad for some distance left him 

in a Nali. PW4 Sant Ram has also stated 

in his cross examination that when 

Ambika fell in the field of kallu he was 

dragged and was not assaulted thereafter. 

Though Hardev was there but he did not 

use Kudal. At this juncture the 2nd part of 

the incident was also over. 
 

  (III) The third stage of the 

crime, as it is established from the 

evidence of the prosecution made 

available on record, starts when Ram 

Kishan and Jagannath after dragging 

Ambika Prasad for some distance put him 

in a Nali and according to P.W.1- Ram 

Raj after Ambika was put in Nali only 

Hardev assaulted him while all accused 

persons were standing there. PW-2 

Shatrohan has also stated in his cross 

examination that when all accused 

persons were standing towards west of the 
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field of Hardev, Hardev alone assaulted 

Ambika from Kudal. In his Chief 

examination this witness has stated that 

after commanding other accused persons 

to kill Ambika, Hardev assaulted 

deceased by giving 3-4 blows of Kudal, 

however, at that stage, none of the 

accused person join him in assaulting 

Ambika Prasad. 
 

 59.  The above established factual 

position as emerges out from the evidence 

of three eye witnesses clearly proves that 

when accused persons at first came at the 

site of the drain, certainly there assembly 

was to prevent any one from digging the 

drain and as they were carrying lathis 

with them, the object of this assembly was 

to cause bodily harm to any one, 

whosoever was to come in their way. 

Though the accused-appellant- Hardev 

was carrying a Kudal with him but the 

simplicitor act of carrying a Kudal in his 

hand will not suggest that the common 

object of this unlawful assembly was to 

kill some one, specially deceased Ambika 

Prasad, as he was not even in the picture 

till that stage. We arrive at this conclusion 

due to following reasons:-  
 

  (i) The unlawful assembly, 

when it was first formed, was not having 

any object of causing murder of someone, 

much less Ambika Prasad, as is evident 

from the fact that after reaching at the site 

of drain, none amongst the accused 

persons including Hardev made any 

attempt to hurt any labourer and only 

scolded them that as they have cut roots 

of their trees, they will see them today. 
 

  (ii) Secondly, as the drain was 

being dug and accused persons wanted to 

prevent it from further digging and 

wanted to fill the drain with mud, Hardev 

might have carried Kudal as the the drain 

could only be filled by digging some 

soil/mud and an implement like Kudal is 

the most appropriate implement for this 

purpose. Therefore the purpose of 

carrying kudal by Hardev was only for 

digging mud for the purpose of filling the 

drain and not for the purpose of killing 

some one. It is also evident by the 

evidence of PW-4 Sant Ram when he 

claimed that initially when Ambika 

Prasad was being assaulted by all the 

accused persons, Hardev was also there 

but he did not assault anyone with 

''Kudal'and all prosecution witnesses are 

consistent on this point that none of the 

labourer working in the drain was 

assaulted nor even threatened by Hardev 

by showing Kudal and that Hardev after 

arriving at the drain started cutting roots 

of his trees and other accused persons 

started filling the drain by mud. Therefore 

the initial purpose of carrying the kudal 

was for digging the soil and not to assault 

anyone, it is other thing that subsequently 

it was used by Hardev to kill Ambika and 

therefore, at the time of initial formation 

of unlawful assembly none of the 

members of this unlawful assembly could 

infer that the ''Kudal' may be used for 

committing murder of someone. Hence, 

committing murder of someone was not 

the common object or likely object of this 

unlawful assembly at the time of its 

formation. 
 

  (iii) Thirdly, when after arrival 

of accused persons at drain, labourers left 

the site of drain, this unlawful assembly 

without attaining its object defuses. 

However, all the accused persons 

remained there and Hardev, in the heat of 

passion started cutting roots of his own 

trees, while all other accused persons 

started putting mud in the drain in an 
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attempt to fill it. It is to be recalled at this 

stage that till now the deceased Ambika 

Prasad had even not emerged in the 

picture. So there could not be a common 

object of the unlawful assembly to kill 

him and this could not either be common 

object, which may be termed as the object 

likely to be achieved. It can not be in the 

contemplation of any of the member of 

this unlawful assembly that murder of 

someone or to say of Ambika may be 

committed or is likely to be committed. 
 

 60.  It is also evident and established 

from the evidence on record and also an 

admitted case of the prosecution that the 

deceased and accused persons were not 

having any previous enmity of any kind. 

Therefore what transpires from the 

evidence on record is that at the stage of 

arriving of accused persons at the site of 

drain and till the departure of labourers, 

the object of this unlawful assembly was 

only to prevent the labourers from further 

digging the drain and also to cause them 

hurt or at the most the offence of causing 

grievous hurt may likely be committed. In 

the facts and circumstances of the case, 

the object of this assembly was never to 

murder some one, specially Ambika 

Prasad, who had not even emerged at the 

scene, till then.  
 

 61.  Perusal of the evidence on 

record would further reveal that when 

Ambika Prasad arrived at the site of drain 

along with Mahaveer and Shatrohan and 

there were some hot exchanges, the initial 

unlawful object of the assembly, which 

was temporarily suspended for some time, 

revived and in order to achieve this object 

of causing hurt of any kind, all accused 

persons who were members of this 

unlawful assembly, assaulted Ambika 

Prasad with Lathis and also chased him. 

Ambika Prasad in the process of being 

assaulted, fell down in the paddy field of 

Kallu. It is further established and proved 

on record that the accused Ram Kishan 

and Jagannath dragged Ambika Prasad 

from his legs and at this time injured 

Shatrohan and Chhotakau tried to stop 

them but they were also assaulted by 

Ramadhar, Shri Ram, Janki and Babu 

with Lathis. Thereafter Ambika Prasad 

was placed in a Nali, across the drain. It 

was at this time when all accused persons 

were standing silently towards the west 

side of the field of Hardev and incident 

was over, accused Hardev, after 

commanding others to murder Ambika, 

gave 3-4 blows of Kudal on his head, 

neck and chest, whereby Ambika Prasad 

instantly died. It is other thing that none 

of the accused persons, in response to the 

command given by Hardev, joined him in 

assaulting Ambika. This clearly shows 

that other accused persons conspicuously 

disassociated themselves from the 

individual and isolated intention of 

Hardev to kill Ambika. This instant and 

isolated act of accused-appellant Hardev 

of assaulting Ambika Prasad with Kudal, 

when the occurrence was over, was 

certainly not the common or likely object 

of the unlawful assembly, as it is also 

apparent that accused-appellant, Hardev 

intentionally chose those parts of the body 

of the deceased Ambika Prasad for 

assault, which suggests only one inference 

that he assaulted the deceased with the 

intention of causing his death.  
 

 62.  The initial common or likely 

object of the unlawful assembly was 

evidently not to cause the death of any 

person is also evident from the proved 

facts as narrated by the three eye 

witnesses, P.W.1- Ram Raj, P.W.2- 

Shatrohan and P.W.4- Sant Ram that all 
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other accused persons except Hardev who 

participated in the assault and were 

carrying lathis with them, did not target 

any vital part of the body of the deceased 

or of the body of the injured witnesses, 

namely, Shatrohan and Chhotakan. 

Injuries sustained by Chhotakau and 

Shatrohan are simple 2-3 injuries on the 

non vital parts of the body. So far as the 

injuries found on the person of the 

deceased is concerned, injuries no. 6,7,10 

and 12, which are contusions, are stated to 

have been caused by Lathi(stick). These 

injuries have been found on Right Arm, 

right side of chest and abdomen, on left 

fore arm and on back, respectively. None 

of these injuries has been found to be fatal 

and only injuries sustained from Kudal 

were found to be the reason of his death. 

So far as the accused Ram Kishan and 

Jagannath are concerned they only 

dragged the deceased - Ambika Prasad 

from his legs and thereafter put him in a 

Nali. The role of surviving appellants no. 

3,5 and 6 namely Janaki, Babu and Ram 

Adhar is of initially assaulting the 

deceased with lathi and also to two 

injured persons i.e. shatrohan and 

Chuttakan. It is also established, and all 

three eye witnesses are consistent on this 

point, that when deceased was put in a 

Nali, thereafter accused Hardev said that 

he will not leave Ambika Prasad and 

commanded others to kill him but 

thereafter no other accused, though 

present there, assaulted Ambika and it 

was only and only Hardev, who assaulted 

Ambika Prasad with a Kudal which he 

was carrying in his hands. Therefore, it is 

clear from the established facts and 

circumstances of the case that accused-

appellant Hardev certainly exceeded the 

common object of the unlawful assembly 

which was only to cause hurt or likely to 

cause grievous hurt, in order to restrain 

any one from digging the drain. Hence 

keeping in view the proved facts and 

circumstances of the case, other accused 

persons could not infer or contemplate 

that any offence of the like of murder may 

be committed by the accused- appellant- 

Hardev. Therefore other accused persons 

could not be held liable vicariously for the 

independent and isolated act of appellant 

Hardev, which was neither committed in 

furtherance of original common object of 

the unlawful assembly nor it was a 

possible or likely object which may come 

in the contemplation of any of the 

members of unlawful assembly, either at 

the time of initial formation of the 

unlawful assembly or even during the 

course of the incident.  
 

 63.  Hon'ble Supreme Court in 

Bhimrao and Ors. vs. State of 

Maharashtra, MANU/SC/0081/2003 

while dealing with a similar matter of 

exceeding common object of the 

assembly by some members held as under 

:-  
 

  "The High Court after 

considering the material on record came 

to specific conclusion that the common 

object of unlawful assembly when it 

proceeded towards the house of 

Prabhakar was only to assault the said 

Prabhakar. It also gave a finding that 

those accused who entered the house of 

Prabhakar had developed a different 

common object after entering the house of 

Prabhakar and with that intention the 

members of the said group had assaulted 

Prabhakar, while the members of the 

original unlawful assembly who did not 

enter the house and who are now 

appellants before us did not share the 

subsequent common object of the group 

which attacked Prabhakar. It is in this 
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context of the finding of the High Court, 

the learned counsel for the appellants had 

contended that if the original common 

object of the unlawful assembly was only 

to assault Prabhakar there was no 

material before the High Court to have 

attributed the common object of causing 

grievous hurt to Prabhakar to these 

appellants. We find substantial force in 

the contention of the learned counsel 

appearing for the appellants. Having 

perused the material on record, we are 

inclined to hold that the High Court 

having rightly given a specific finding that 

the original common object of the 

assembly was only to assault deceased 

Prabhakar and also having given a 

finding that the said common object got 

changed only in regard to those members 

of the unlawful assembly who entered the 

house, we are unable to accept the later 

finding of the High Court that the 

appellants herein though they did not 

share the later common object of those 

accused who entered the house, will still 

be liable for conviction under Section 326 

read with 149 IPC. In the absence of any 

material to the contrary, it should be 

presumed that those members of the 

original unlawful assembly who only 

shared the common object of assaulting 

deceased Prabhakar cannot be attributed 

with the subsequent change in the 

common object of some of the members of 

the assembly who entered the house of 

Prabhakar and caused grievous injuries 

to him. So far as the present appellants 

are concerned, who stood outside the 

house of the deceased and who could not 

have known what actually transpired 

inside the house, the act of those members 

of the original unlawful assembly who 

entered the house, cannot be attributed, 

hence, as contended by the learned 

counsel for the appellants at the most 

these appellants will be liable to be 

punished for sharing the original common 

object which is only to assault the 

deceased, therefore, they can be held 

guilty of an offence punishable under 

Section 352 read with Section 149 only."  
                                         (Emphasis 

Ours)  
 

 64.  Therefore in the peculiar facts 

and circumstances of the case, we are of 

the considered opinion that the appellants 

before us deserve to be convicted with 

regard to the common object of the 

unlawful assembly of causing grievous 

hurt to which they concurred i.e. under 

Section 326 read with Section 149 of the 

I.P.C. instead of Section 302 read with 

Section 149 of the IPC, as such the appeal 

of the appellants is partly allowed.  
 

 65  We accordingly convict appellant 

no.3- Janki, appellant no.5- Babu and 

appellant no. 6- Ramadhar for committing 

the offence under section 326 read with 

149 of the IPC instead of offence under 

section 302 read with 149 of the IPC. In 

the facts and circumstances of the case 

rigorous imprisonment for five years 

would meet the ends of justice. Therefore 

we sentence appellant no.3- Janki, 

appellant no.5- Babu and appellant no. 

6- Ramadhar for committing the offence 

under section 326 read with 149 of the 

IPC for rigorous imprisonment of five 

years and with fine of Rs. 20000/- each, in 

default of which they will have to further 

undergo rigorous imprisonment for three 

months. Eighty percent of the fine so 

deposited shall be paid to the legal heirs 

of the deceased Ambika. The judgment of 

the trial Court is affirmed so far as 

conviction and sentencing of above 

appellants in other penal sections is 

concerned. The impugned judgment and 
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order of the trial Court is modified 

accordingly.  
 

 66.  The appellants No. 3- Janki, 

No.5- Babu and No.6- Ramadhar are 

reported to be in jail, they will serve out 

the sentence as modified by this Court.  
 

 67.  So far as appeal pertaining to 

appellant no.1 Ram Kishan, appellant no.2 

Jagannath, appellant no.4- Shri Ram and 

appellant no.7- Hardev is concerned the same 

has already been abated, vide order dated 

9.8.2019 of this Court, on account of their 

death during pendency of this appeal.  
 

 68.  The record of the subordinate 

Court be transmitted to the Trial Court 

along with a copy of this judgment for 

compliance, at the earliest. 
---------- 
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204- Sufficient ground for issue of process. 

At the stage of summoning the court is not 
required to evaluate the evidence and its 
merits. (Para 21) 

In the case of police report at the stage of 
issuing summons to the accused, the Magistrate 
is not required to any reason. But in the case 
when charge sheet is barred or rejected or lacks 

of jurisdiction or when the charge sheet is 
rejected then it is required to record his reasons 
for rejection to the charge sheet. (Para 20) 

In the case, F.I.R. corroborated by the 
informant and other witness Section 161 
Cr.P.C. and also injury report so summoning 

order is affirmed. 

 

Criminal Appeal dismissed (E-2)  
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 1.  Short counter affidavit filed on 

behalf of the Opposite party No.2 and 3, 

the same is taken on record. 
 

 2.  Heard learned counsel for the 

appellants as well as Shri Vishnu Deo 

Shukla, learned AGA for the State, 

learned counsel for the respondent No.2 

& 3, and perused the record.  
 

 3. This Criminal Appeal under 

Section 14-A (1) of SC/ST (Prevention of 

Atrocities) Act, 1989 has been filed by the 

appellants -Ramzan, Khaliq and Gulam 

Haider against the order dated 

08.03.2019 passed by the IInd Additional 

Session Judge/Special Judge SC/ST Act, 

Gonda in Special Session Trial No. 

46/2019, 'State vs. Ramzan & others", 

arising out of Case Crime No. 879/2018, 

under Sections 323, 504, 506, 452, 379 

I.P.C. & 3(1) (Da)(Dha) of SC/ST Act, 

Police Station Kotwali City, District 

Gonda, whereby the appellants have been 

summoned to ace trial.  
 

 4.  Brief facts necessary for disposal 

of this appeal are that, an application 

under Section 156 (3) Cr.P.C. was moved 

by the complainant/respondent No.2-Smt. 

Gudiya wife of Raju in the Court of 

Special Judge, SC/ST Act, Gonda against 

Appellant No.1-Ramzan and two 

unknown persons stating that, she belongs 

to a Scheduled Caste (Kori) and her 

husband Raju is "Block Pramukh", 

Development Division Jhanjhari, District 

Gonda and she is living at Gonda in 

connection with education of her children. 

It is further stated that, her husband 

complained to C.D.O., Gonda about some 

mischief and embezzlement of 

Government money committed by 

appellant No.1/Ramzan. It is further 

alleged that he has committed financial 

illegalities and have misappropriated 

Government money by using name of one 

Ramzan Ali son of Peer Mohammad. An 

FIR, in the matter i.e. Case Crime No. 

741/2017, under Sections 420, 468 I.P.C. 

was lodged at P.S. Kotwali Nagar, 

District Gonda, which was lodged by the 

C.D.O. Gonda and the appellant Ramzan 

had to remain in Jail in lieu of that and 

after a long time, he was released on bail. 
 

 5.  It is further submitted that, due to 

the aforesaid enmity, on 08.09.2018 at 

about 11:00 am, accused/appellant 

Ramzan along with his two companions 

came to her house and hurled filthy 

abuses and also addressed her with 

Castiest remarks. Accused Ramzan and 

his companions also physically assaulted 

her after entering her house. In the 

meantime, her husband came and accused 

persons also assaulted him. They uprooted 

the whole household material and also 

looted some money and ornaments, which 

was kept in a box. She went to the police 

station, however, her report was not 

lodged.  
 

 6.  On the basis of the aforesaid 

application, on an order made by the 

Magistrate concerned, an FIR was lodged 

as Case Crime No. 879 of 2018, under 

Sections 323, 504, 506, 452, 379 I.P.C. & 
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3(1) (Da)(Dha) of SC/ST Act against 

appellant-Ramzan and two unknown 

persons.  
 

 7.  On the basis of the aforesaid FIR, 

an investigation initiated and the 

Investigating Officer after investigation 

submitted a charge-sheet against the 

appellants, under Sections 323, 504, 506, 

452, 379 I.P.C. & 3(1) (Da)(Dha) of 

SC/ST Act. The Special Judge on the 

basis of the police report/charge-sheet 

took cognizance of the offence and issued 

process against the appellants on 

08.03.2019, under Sections 323, 504, 506, 

452, 379 I.P.C. & 3(1) (Da)(Dha) of 

SC/ST Act. Aggrieved by the order of the 

Special Judge dated 08.03.2019, whereby 

the appellants have been summoned to 

face trial in the penal sections mentioned 

herein-before, they preferred this appeal.  
 

 8.  Learned counsel for the appellants 

while referring to the summoning order 

passed by the Court below submits that, 

the Court below without considering the 

material transmitted with the charge-sheet 

has acted as a mouthpiece of the 

prosecution and without sufficient 

material, summoned the appellants to face 

trial.  
 

 9.  It is further submitted that, it was 

not mentioned in the FIR or in the 

statement of the witnesses that the victim 

belongs to a Scheduled Caste, so there 

was no question of the applicability of 

SC/ST Act. It is further stated that, the 

informant's husband is a "Block 

Pramukh" and he made a complaint 

before prescribed authority/Labour 

Commissioner, Devipatan, Gonda, 

pertaining to non-payment of his wages 

and in Para No. 9 and 10 of that 

complaint, he had written that on 

30.08.2018, he had left the job of 

appellants, as the appellant No.1 had not 

paid his wages.  
 

 10.  Highlighting the above factual 

matrix, learned counsel for the appellants 

submits that, in the First Information 

Report, the incident has been alleged to 

have happened on 08.09.2018. It is 

overwhelmingly submitted that, only on 

the basis of old enmity, this false case has 

been cooked-up. The injury report, 

pertaining to the informant as well as her 

husband are false, as the medical 

examination of the alleged injuries has not 

been done in police custody, therefore, the 

continuation of the proceedings pending 

before the Court below are nothing, but an 

abuse of the process of law and, therefore, 

the same be set-aside.  
 

 11.  Learned counsel for the 

respondent No.2 and 3 submits that, on 

the basis of previous enmity with the 

husband of the informant, who made a 

complaint against appellant No.1 namely 

Ramzan, pertaining to misdeeds and 

financial illegalities and misappropriation 

of money committed by him, when he 

was granted bail, he came to the house of 

the informant with his brother Khaliq and 

one Gulam Haider on a motorcycle and 

physically assaulted the informant and her 

husband and also addressed them with 

castiest remarks, apart from threatening 

and intimidating them.  
 

 12.  It is further submitted that, the 

informant as well as her husband has 

sustained injuries, who have been 

examined at Government Hospital, Gonda 

on 08.09.2018 at 4:20 pm. & 4:30 pm., 

respectively. The police after 

investigation of the First Information 

Report has submitted a charge-sheet and 
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the court below after applying its judicial 

mind has taken the cognizance of the 

offences and have summoned the accused 

persons to face trial, therefore, there is no 

illegality, so far as the summoning of the 

accused persons are concerned.  
 

 13. Learned A.G.A., also opposes the 

contention of learned counsel for the 

appellants on the ground that, the court 

below keeping in view the charge-sheet 

and material submitted therewith, after 

applying its judicial mind and finding 

sufficient material on record, have 

summoned the appellants to face trial and, 

therefore, there is nothing illegal, so far as 

the order of summoning is concerned.  
 

 14.  Having heard learned counsel 

for the parties and having perused the 

record, it is apparent that, specific 

allegations, pertaining to the castiest 

remarks addressed in public view by the 

appellants as well as threatening and 

intimidating them as also of physical 

assault by Appellant No.1 Ramzan and 

his two companions have been made in 

the FIR. In the statement of the informant 

as well as her husband recorded under 

Section 161 of the Cr.P.C., it has 

categorically been stated that, on the basis 

of old enmity, appellant Ramzan with his 

companions after being bailed out in a 

criminal case took the revenge on the 

fateful day by entering into her house and 

has also made physical assault on her and 

her husband.  
 

 15.  The Investigating Officer after 

investigation has submitted the charge-

sheet, the injury reports of the informant 

as well as of her husband have also been 

placed on record. The injury report, 

pertaining to the husband of the informant 

namely Raju reveals that, he has sustained 

05 injuries on different parts of his body. 

While the informant namely Gudiya has 

sustained about 04 injuries on different 

parts of her body. The injuries of both the 

injured persons have been found fresh by 

the Doctor and also caused by hard and 

blunt object. Perusal of these injuries, 

prima facie shows that, these injuries may 

not be the result of self-infliction. 

Therefore, in the considered opinion of 

this Court, there was sufficient material 

available before the Court below to take 

cognizance of the offence and to issue 

process against the appellants. In a 

criminal matter, the cognizance of an 

offence, as provided under Section 

190(1)(b) of the Cr.P.C. hereinafter called 

the "Code" is taken for the purpose of 

issuing process to the person, who has 

committed the wrong. No doubt in the 

process of taking judicial notice of certain 

acts which constitute an offence, there has 

to be application of mind by the 

Magistrate or Special Judge, with regard 

to the material collected by the 

Investigating Officer, pertaining to the 

fact, as the whether same is sufficient to 

proceed further and to call a person to 

appear before a Criminal Court to face 

trial. There cannot be two views that this 

discretion puts higher amount of 

responsibility on Magistrate to act 

judicially, keeping in view the facts and 

circumstances of the particular case and 

also keeping in view the law on the 

subject. There cannot be any doubt that 

this is not a stage, where the Magistrate 

must explicitly state the reasons for 

issuance of process, if the order clearly 

states that, in the opinion of a Magistrate 

or a Judge taking cognizance, there is 

sufficient ground to proceed further, the 

summons may be issued. Undoubtedly, 

the Magistrate will have to form an 

opinion, as to whether there exist 
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sufficient grounds or not. There are many 

cases propounded by the Hon'ble 

Supreme Court, which provide guidelines 

to the Magistrate or Special Judge, as the 

case may be, with regard to taking of 

cognizance and issuance of process 

pertaining to the complaint cases.  
 

 16.  In "G.H.C.L.Employees Stock 

Option Trust VS. India Infalin Ltd. 

2013(4) SCC 505", It was reminded by 

the Hon'ble Supreme Court that the 

criminal law could not be set into motion 

as a matter of course and the order of 

summoning must reflect application of 

mind as well as the satisfaction of the 

Magistrate. In " M/s. Pepsi Foods Ltd. 

and another v. Special Judicial 

Magistrate and others, AIR 1998 S. C . 

128 " it was emphasized that, summoning 

of an accused in a criminal case is a 

serious matter and it should not be, that 

complainant has to bring only 02 

witnesses to support the allegations and to 

get the process issued. The Magistrate 

will have to carefully scrutinize the 

evidence brought on record. In "AIR 2012 

SUPREME COURT 1747, Bhushan 

Kumar and Anr v. State (NCT of Delhi) 

and Anr", a necessity was shown to record 

reasons for issuance of summons. In 

"AIR 1976 SUPREME COURT 1947, 

Smt. Nagawwa v/s Veeranna 

Shivalingappa Konjalgi & others", 

detail guidelines were issued, pertaining 

to the issuance of summonses in 

complaint cases, after taking into 

consideration, the inherent 

probabilities/improbabilities appearing on 

the face of the complaint or in the 

evidence led by the complainant in 

support of his allegations. In "AIR 2015 

SUPREME COURT 923,Sunil Bharti 

Mittal v. Central Bureau of 

Investigation (Three Judges Bench)", it 

was emphasized that, a wide discretion 

has been given to the Magistrate for grant 

or refusal of issuance of process and it 

was reminded that, it must be a judicial 

exercise and also that a person should not 

be dragged into the Court, merely because 

a complaint has been filed against him 

and also that, an opinion has to be formed 

by the Magistrate in the facts and 

circumstances of the case as to whether 

there is sufficient grounds to proceed 

further..  
 

 17.  Honble Supreme Court in a 

recent decision "State of Gujrat Vs 

Afroz Mohammed Hasanfatta reported 

in 2019 SCC online SC 13", while 

considering the obligation of Magistrate 

at the time of issuance of summons to the 

accused persons, while taking cognizance 

of offences on a police report, under 

Section 190 (1)(b) of the Cr.P.C. 

formulated a point, as to whether the 

Court has to record reasons for its 

satisfaction of sufficient grounds for 

issuance of summon, while taking 

cognizance of an offence under Section 

190 (1)(b) of the Cr.P.C. Answering this 

question, Hon'ble Supreme Court held 

that, it is well-settled at the stage of 

issuing process, the Magistrate is mainly 

concerned with the allegations made in 

the complaint or with the evidence let in 

support of the same.  
 

 18.  It is further stipulated that, the 

summons is a process issued by the Court 

calling upon a person to appear before the 

Magistrate notifying him to appear before 

the Magistrate, as a response to violation 

of law.  
 

 19.  It is further highlighted by the 

Hon'ble Supreme Court that, Section 204 

of the Cr.P.C. does not mandate the 
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Magistrate to explicitly state the reasons 

for issuance of summons. It clearly states 

that, if in the opinion of a Magistrate 

taking cognizance of an offence, there is 

sufficient ground for proceeding, then the 

summons may be issued.  
 

 20.  While referring to the many 

cases, pertaining to the taking of 

cognizance under Section 190 (1)(a) of 

the Cr.P.C. (on a complaint), it is stated 

that, at this juncture, the Magistrate is 

having only a complaint before him, with 

regard to Section 190(1)(b), the Hon'ble 

Court cites a Single Judge decision of this 

Court in "Rajendra Kumar Agrawal Vs. 

State of U.P. reported in 1999 CRLJ 

4101", wherein it is held that the reasons 

are required to be recorded, while the 

complaint is being dismissed under 

Section 203 of the Cr.P.C., while the 

same are not required under Section 204 

of the Cr.P.C. and also referring to the 

decision of "Mehmood ul Rehman Vs. 

Khazir Mohammad Tunda (2015) 12 

SCC 420" the Court held as under:-  
 

 "20. In para (21) of Mehmood Ali 

Rehman, this Court has made a fine 

distinction between taking cognizance 

based upon charge sheet filed by the 

police under Section 190(1)(b) Cr.P.C. 

and a private complaint under Section 

190(1)(a) Cr.P.C. and held as under:-  
 

 "21. Under Section 190(1)(b) CrPC, 

the Magistrate has the advantage of a 

police report and under Section 190(1)(c) 

CrPC, he has the information or 

knowledge of commission of an offence. 

But under Section 190(1)(a) CrPC, he has 

only a complaint before him. The Code 

hence specifies that "a complaint of facts 

which constitute such offence". Therefore, 

if the complaint, on the face of it, does not 

disclose the commission of any offence, 

the Magistrate shall not take cognizance 

under Section 190(1)(a) CrPC. The 

complaint is simply to be rejected."  
 

  21 . In summoning the accused, 

it is not necessary for the Magistrate to 

examine the merits and demerits of the 

case and whether the materials collected 

is adequate for supporting the conviction. 

The court is not required to evaluate the 

evidence and its merits. The standard to 

be adopted for summoning the accused 

under Section 204 Cr.P.C. is not the same 

at the time of framing the charge. For 

issuance of summons under Section 204 

Cr.P.C., the expression used is "there is 

sufficient ground for proceeding?.."; 

whereas for framing the charges, the 

expression used in Sections 240 and 246 

IPC is "there is ground for presuming 16 

that the accused has committed an 

offence?..". At the stage of taking 

cognizance of the offence based upon a 

police report and for issuance of 

summons under Section 204 Cr.P.C., 

detailed enquiry regarding the merits and 

demerits of the case is not required. The 

fact that after investigation of the case, 

the police has filed charge sheet along 

with the materials thereon may be 

considered as sufficient ground for 

proceeding for issuance of summons 

under Section 204 Cr.P.C.  
 

  22. In so far as taking 

cognizance based on the police report, the 

Magistrate has the advantage of the 

charge sheet, statement of witnesses and 

other evidence collected by the police 

during the investigation. Investigating 

Officer/SHO collects the necessary 

evidence during the investigation 

conducted in compliance with the 

provisions of the Criminal Procedure 
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Code and in accordance with the rules of 

investigation. Evidence and materials so 

collected are sifted at the level of the 

Investigating Officer and thereafter, 

charge sheet was filed. In appropriate 

cases, opinion of the Public Prosecutor is 

also obtained before filing the charge 

sheet. The court thus has the advantage of 

the police report along with the materials 

placed before it by the police. Under 

Section 190 (1)(b) Cr.P.C., where the 

Magistrate has taken cognizance of an 

offence upon a police report and the 

Magistrate is satisfied that there is 

sufficient ground for proceeding, the 

Magistrate directs issuance of process. In 

case of taking cognizance of an offence 

based upon the police report, the 

Magistrate is not required to record 

reasons for issuing the process. In cases 

instituted on a police report, the 

Magistrate is only required to pass an 

order issuing summons to the accused. 

Such an order of issuing summons to the 

accused is based upon subject to 

satisfaction of the Magistrate considering 

the police report and other documents 

and satisfying himself that there is 

sufficient ground for proceeding against 

the accused. In a case based upon the 

police report, at the stage of issuing the 

summons to the accused, the Magistrate is 

not required to record any reason. In 

case, if the charge sheet is barred by law 

or where there is lack of jurisdiction or 

when the charge sheet is rejected or not 

taken on file, then the Magistrate is 

required to record his reasons for 

rejection of the charge sheet and for not 

taking on file."(Emphasis Mine). 
 

 21. It is apparent from the above 

mentioned Case Laws specifically the 

decision of the Supreme Court passed in 

Afroz Mohammad's case (supra) that 

after investigation of the case, if the 

police has filed a charge-sheet along with 

the materials there on may be considered 

as sufficient ground for proceeding, for 

issuance of summon under Section 204 of 

the Cr.P.C., keeping in view the facts and 

circumstances of particular case. In case 

instituted on a police report, the 

Magistrate is required to pass an order of 

issuing summons on the basis of his 

subjective satisfaction arrived after 

consideration of the police report and 

other documents sent with it, after 

satisfying itself that there are sufficient 

grounds for proceeding further. In the 

facts and circumstances of instant case, 

the allegations of the FIR has been 

corroborated by the informant as well as 

her husband in their statement recorded 

under Section 161 of the Cr.P.C. The 

allegations of the FIR are further 

corroborated with the injury reports of 

both i.e. informant and her husband Raju. 

Therefore, it could not be said that, there 

was no sufficient material before the 

Special Judge for taking cognizance and 

issue summons against the appellants, so 

far as the arguments, pertaining to the fact 

that, it has not been anywhere stated by 

the informant that, she belongs to a 

scheduled caste, the same is negatived 

when we peruse the FIR, wherein it has 

been specifically mentioned that, 

informant is a lady and belongs to a 

Scheduled Caste (Kori).  
 

 22.  Keeping in view the above 

mentioned settled legal position as well as 

the factual matrix, I do not find any 

substance in the appeal preferred by the 

appellants. There appears no illegality in 

the impugned summoning order dated 

08.03.2019 of the Court below, where by 

the appellants have been summoned to 

face trial.
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 23.  In this view of the matter, the 

appeal appears to be devoid of merits and 

is dismissed and order dated 08.03.2019, 

whereby the appellants have been 

summoned to face trial is passed by the 

IInd Additional Session Judge/Special 

Judge SC/ST Act, Gonda is hereby 

affirmed.  
 

 24.  At this stage it is submitted by 

Ld. Counsel for the Appellants that it is 

apprehended that the moment appellants 

will surrender before the trial Court they 

will be sent to prison and disposal of their 

bail Application may take time. Therefore 

a suitable direction be issued to decide 

their bail application in a time bound 

manner. Needless to say that disposal of 

bail Applications in any case is the 

prerogative and discretion of the Court 

concerned and the same can not be 

circumcised by passing any order in this 

regard. Suffice is to say that since 

appellant is willing to participate in the 

trial, it is directed that in case the 

appellants appear and surrender before the 

court below within 30 days from today 

and apply for bail, their prayer for bail 

may be considered and decided 

expeditiously in view of law laid by this 

Court in the case of Amrawati and 

another Vs. State of U.P. reported in 

2004 (57) ALR 290 as approved by 

Hon'ble Apex Court in "Lal Kamlendra 

Pratap Singh Vs. State of U.P., 2009 (3) 

ADJ 332 (SC) as well as the guidelines 

issued in Hussain and Ors. Vs. Union of 

India (UOI) and Ors. reported in 

MANU/SC/0274/2017 and Brahm Singh 

and others Vs. State of U.P & others in 

(Criminal Misc. Writ Petition No. 15609 

of 2016 decided on 08.07.2016)".  
 

 25.  For a period of 30 days form 

today or till the surrender of appellants 

before trial court, whichever is earlier, no 

coercive steps shall be taken against the 

appellants in the above mentioned case. It 

is stated that this period of 30 days shall 

not be further extended in any case.  
---------- 
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A. Indian Penal Code, 1860 - Section 302 
- Appeal against conviction. 
 
Exception 4 of 300 IPC can be invoked if death 
is caused (a) without premeditation, (b) in a 

sudden fight, (c) without offenders having 
taken undue advantage, (d) accused had not 
acted in a cruel or unusual manner. (Para 21) 

 
Doctrine of grave and sudden provocation 
depends on the facts of each case; it cannot 

be universally applied. (Para 23) 
 
It cannot be laid down as a rule of universal 

application that whenever death occurs on 
account of single blow, section 302 IPC is 
ruled out. It is the totality of established facts 
and circumstances, events preceding the 

incident which will determine whether an act is 
culpable homicide or murder. (Para 24) 
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Criminal Appeal partly allowed (E-2)                                                                      
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(Delivered by Hon’ble Printinker 

Diwaker, J.) 
 

 1.  This appeal arises out of the 

impugned judgement and order dated 

09.01.1989 passed by IInd Additional 

Sessions Judge, Bulandshahr in Sessions 

Trial No. 781 of 1987 (State Vs. Jagdish 

and Others), convicting the accused-

appellant no. 1 Jagdish under Section 302 

of IPC and sentencing him to undergo 

imprisonment for life. 
 

 2.  In the present case, name of the 

deceased is Jaipal Singh. The appellant 

Jagdish and deceased Jaipal Singh were 

having adjacent agricultural fields and 

there was some dispute between them 

regarding the bund/boundary of the same. 

It is further not disputed that in the village 

in question, there were number of blue 

bulls and quite often they used to damage 

the standing crops of the agriculturists. 

On 20.08.1987 at about 07.00 am, when 

the complainant party including Jaipal 

Singh were working in their agricultural 

field, accused-appellant Jagdish and other 

accused persons namely Dharampal Giri, 

Murti Giri, Mantoori Giri, Vinod Giri and 

Govind Giri reached there. There was 

some hot talks between them and 

accused-appellant Jagdish levelled 

allegations against the complainant-party 

that they have removed the fencing of the 

field as a result of which blue bulls have 

damaged his field. Both the parties abused 

each other and it was objected by the 

deceased Jaipal Singh and it is said that 

during this, accused-appellant Jagdish 

gave a blow of spear near the neck of the 

deceased. The other accused persons also 

assaulted the complainant party by a club. 

Number of villagers reached there and 

then it was noticed that after sustaining 

injury, Jaipal Singh had expired. On 

20.08.1987 itself, at 10.35 am, on the 

basis of written report Ex.Ka.3, lodged by 

Kanchhid Singh (nephew of the deceased, 

not examined), FIR, Ex.Ka.4 was 

registered against the accused-persons 

under Sections 147, 148, 302, 307 of 

I.P.C. Injured Gopichand (PW-3) was 

medically examined vide Ex.Ka.2 on 

20.08.1987 by Dr. Jagpal Singh (PW-5) 

and the following two injuries were found 

on his body: 
 

  "(i) stab wound elliptical 2 x .3 

cm x 1.5 cm deep on face right side with 

the parallel of jaw of mandible 4 cm right 

of centre of chin. Margins of the wound 

sharp.  
 

  (ii) stab wound with sharp 

margins over right side of neck 4 cm 

above from nose. Size .5 x .3 cm x 1.5 cm 

deep elliptical. Traumatic swelling over 

neck right side 10 x 8 cm." 
 

 3.  Inquest on the dead body of the 

deceased was conducted vide Ex.Ka.6 on 

20.08.1987 and the body was sent for 
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postmortem, which was conducted by Dr. 

R.K. Lal vide Ex.Ka.1 on 21.08.1987. 

 
 4.  Autopsy Surgeon has found 

following single injury on the body of the 

deceased: 
 

  "1. Punctured wound (incised) 

on neck Rt. side 1 cm x ½ cm direction 

towards left and back 1 cm above right 

clavicle medial end, depth 3 cm 

transverse"  
 

 5.   The cause of death of the 

deceased was due to shock and 

haemorrhage as a result of antemortem 

injury. 
 

 6.  While framing charge, the trial 

Judge has framed charge against the 

accused-appellant Jagdish under Sections 

148, 302, 307/149, 323/149 of I.P.C., 

against accused Dharampal, charge was 

framed under Section 148, 302/149, 

307/149, whereas against rest of the 

accused persons, charges were framed 

under Sections 147, 302/149, 307/149, 

323/149 of I.P.C. 
 

 7.  So as to hold the accused-persons 

guilty, prosecution has examined seven 

witnesses. Statements of the accused-

persons were also recorded under Section 

313 Cr.P.C. in which, they pleaded their 

innocence and false implication. 
 

 8.  By the impugned judgment, the 

trial Judge has convicted accused-

appellant Jagdish as mentioned in 

paragraph no. 1 of this judgment, whereas 

accused Dharampal was convicted under 

Section 307 of I.P.C. The other accused-

persons have been acquitted by the trial 

judge. During the pendency of present 

appeal, accused Dharampal has expired 

and, therefore, appeal in his respect is 

dismissed as having become abated. The 

present appeal confines only in respect of 

accused-appellant Jagdish. 
 

  9.  Learned counsel for the appellant 

submits: 
 

  (i) that FIR is ante timed. 
 

  (ii) that FIR has not been proved 

by the prosecution and the Investigating 

Officer has not been examined. 
 

  (iii) that there are material 

contradictions in the statements of Sohan 

Singh (PW-1), Dayachand (PW-2) and 

Gopichand (PW-3). 
 

  (iv) that first informant 

Kanchhid Singh has not been examined 

by the prosecution to prove the FIR. 
 

  (v) that even if the entire 

prosecution case is taken as it is, under no 

circumstances, the appellant can be 

convicted for committing the murder of 

the deceased as his act would not fall 

within the definition of murder. It has 

been argued that at best, the appellant is 

liable to be convicted under Section 304 

Part I or 304 Part II of IPC. 
 

 10.  Supporting the impugned 

judgment, it has been argued by the State 

counsel: 
 

  (i) that even if Investigating 

Officer has not been examined by the 

prosecution, no prejudice has been caused 

to the defence. He submits that the FIR 

has been proved by adducing secondary 

evidence. He further submits that scribe 

of the FIR Momraj (PW-6) has duly 

proved the FIR. 
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  (ii) that non-examination of first 

informant Kanchhid Singh has also not 

caused any prejudice to the defence as the 

FIR has been proved by Momraj (PW-6). 
 

  (iii) that there are as many as 

three eye witnesses including injured 

Gopichand and all the three eye witnesses 

have duly supported the prosecution case. 
 

  (iv) that the trial court was 

justified in convicting the appellant under 

Section 302 of IPC. 
 

 11.  We have heard counsel for the 

parties and perused the record. 
 

 12.  Sohan Singh (PW-1) is a father 

of first informant Kanchhid Singh. He is 

also the uncle of Gopichand (PW-3), 

injured eye witness. He states that first 

informant Kanchhid Singh is missing 

since February-March and his 

whereabouts is not known. The field of 

accused-appellant Jagdish and other 

accused persons were adjacent and on the 

date of incident at about 6:00 am when he 

was working in his field along with 

deceased Jaipal Singh, Gopichand (PW-3) 

and other persons, the accused persons 

reached there and started abusing them. 

He states that they were making allegation 

against them that on account of 

removing/damaging the fencing of the 

field, blue bulls have damaged the field of 

accused appellant Jagdish. Both the 

parties started abusing each other and then 

accused Jagdish, who was carrying spear 

with him caused injury to Jaipal Singh, 

whereas the other accused persons, who 

were having clubs, have also caused 

injury to Gopichand and others. He states 

that after sustaining injury, Jaipal Singh 

died at the place of incident itself. In the 

lengthy cross-examination, this witness 

remained firm and has reiterated as to the 

manner in which the incident occurred. 
 

 13.  Dayachand (PW-2) is another 

eye witness to the incident. His statement 

is almost identical to that of Sohan Singh 

(PW-1). He too has categorically stated as 

to the manner in which the incident 

occurred and appellant Jagdish caused 

spear injury to the deceased. He has also 

admitted the fact that blue bulls used to 

damage the field of agriculturists and the 

accused appellant made allegation against 

the complainant party that his field has 

been damaged by the blue bulls on 

account of removing of fencing by the 

complainant party. 
 

 14.  Gopichand (PW-3) is an injured 

eye witness to the incident. His statement 

is somehow similar to Sohan Singh (PW-

1) and Dayachand (PW-2) and he has also 

supported the prosecution case. In the 

cross-examination, this witness also 

remained firm and nothing could be 

elicited from him. 
 

 15.  Dr. R.K. Lal (PW-4) conducted 

post-mortem on the body of the deceased 

and found injury near the neck of the 

deceased as mentioned in paragraph no. 4 

of this judgement. 
 

 16.  Dr. Jagpal Singh (PW-5) 

medically examined injured Gopichand. 
 

 17.  Momraj (PW-6), scribe of the 

FIR, has stated that the report was 

prepared as was dictated to him by 

Kanchhid Singh. He states that written 

report Ex.Ka.3 was prepared by him. 

Bhan Singh (PW-7), is a police constable, 

investigated the matter and also proved 

the signature of Investigating Officer. He 

has also proved the GD entry and the FIR. 
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 18.  Close scrutiny of evidence 

makes it clear that the Investigating 

Officer has not been examined and 

likewise the informant Kanchhid Singh 

has also not been produced in the court as 

a witness. The evidence reflects that 

Kanchhid Singh was missing during the 

time of evidence and, therefore, he could 

not come in the court. Non-examination 

of these two persons would not damage 

the case of prosecution in any manner. It 

is a settled proposition of law that the 

basic purpose of lodging FIR is to set the 

criminal law into motion and the FIR is 

not substantive piece of evidence. It is not 

disputed that the incident occurred at 

07:00 am on 20.08.1987 and at 10:30 am, 

FIR was lodged. The distance between 

police station and place of occurrence is 

about 9 kms., thus, for all practical 

purposes, it can be said that a very prompt 

FIR was lodged. The FIR has been duly 

proved by its scribe Momraj (PW-6), who 

has stated that whatever was dictated to 

him by the informant Kanchhid Singh, 

was mentioned in the written report, 

which was given to the police. The same 

has been further proved by Bhan Singh 

(PW-7), who has authenticated the G.D. 

entry about the registration of the FIR and 

the chik report and other documents 

prepared by the Investigating Officer. He 

has also proved hand writing of the 

Investigating Officer. Thus, non-

examination of Investigating Officer or 

informant will not give any benefit to the 

defence as no prejudice has been caused 

to the defence. Three eye witnesses to the 

incident i.e. Sohan Singh (PW-1), 

Dayachand (PW-2) and the injured eye 

witness Gopichand (PW-3) have duly 

supported the prosecution case and have 

categorically stated as to the manner in 

which the deceased was killed by the 

accused persons. Their statements found 

due support from the post-mortem report 

of the deceased and considering all these 

aspects of the case, complicity of the 

appellant in commission of offence has 

been duly proved by the prosecution. 
 

 19.  The next question, which arises 

for consideration of this Court, is as to 

whether the act of the appellant would fall 

within the definition of 'murder' or it 

would be 'culpable homicide not 

amounting to murder'. 
 

 20.  Before proceeding further, it is 

relevant to refer to the provisions of 

Section 300 of IPC, which read as under: 
 

  "300. Murder. - Except in the 

cases hereinafter excepted, culpable 

homicide is murder, if the act by which 

the death is caused is done with the 

intention of causing death, or-  
 

  Secondly. - If it is done with the 

intention of causing such bodily injury as the 

offender knows to be likely to cause the death 

of the person to whom the harm is caused, or -  
 

  Thirdly. - If it is done with the 

intention of causing bodily injury to any 

person and the bodily injury intended to 

be inflicted is sufficient in the ordinary 

course of nature to cause death, or -  
 

  Fourthly. - If the person 

committing the act knows that it is so 

imminently dangerous that it must, in all 

probability, cause death or such bodily 

injury as is likely to cause death, and 

commits such act without any excuse for 

incurring the risk of causing death or such 

injury as aforesaid.  
 

  Exception 1. - When culpable 

homicide is not murder. - Culpable 
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homicide is not murder if the offender, 

whilst deprived of the power of self-

control by grave and sudden provocation, 

causes the death of the person who gave 

the provocation or causes the death of any 

other person by mistake or accident.  
 

  The above Exception is subject 

to the following provisos:-  
 

  First. - That the provocation is 

not sought or voluntarily provoked by the 

offender as an excuse for killing or doing 

harm to any person. 
 

  Secondly. - That the provocation 

is not given by anything done in 

obedience to the law, or by a public 

servant in the lawful exercise of the 

powers of such public servant. 
 

  Thirdly. - That the provocation 

is not given by anything done in the 

lawful exercise of the right of private 

defence.  
 

  Explanation. - Whether the 

provocation was grave and sudden 

enough to prevent the offence from 

amounting to murder is a question of fact.  
 

  Exception 2. - Culpable 

homicide is not murder if the offender, in 

the exercise in good faith of the right of 

private defence of person or property, 

exceeds the power given to him by law 

and causes the death of the person against 

whom he is exercising such right of 

defence without premeditation, and 

without any intention of doing more harm 

than is necessary for the purpose of such 

defence.  
 

  Exception 3. - Culpable 

homicide is not murder if the offender, 

being a public servant or aiding a public 

servant acting for the advancement of 

public justice, exceeds the powers given 

to him by law, and causes death by doing 

an act which he, in good faith, believes to 

be lawful and necessary for the due 

discharge of his duty as such public 

servant and without ill-will towards the 

person whose death is caused. 
 

  Exception 4. - Culpable 

homicide is not murder if it is committed 

without premeditation in a sudden fight in 

the heat of passion upon a sudden quarrel 

and without the offender having taken 

undue advantage or acted in a cruel or 

unusual manner.  
 

  Explanation. - It is immaterial 

in such cases which party offers the 

provocation or commits the first assault.  
 

  Exception 5. - Culpable 

homicide is not murder when the person 

whose death is caused, being above the 

age of eighteen years, suffers death or 

takes the risk of death with his own 

consent."  
 

  21.  Exception 4 to Section 300 

of the IPC applies in the absence of any 

premeditation. This is very clear from the 

wordings of the Exception itself. The 

exception contemplates that the sudden 

fight shall start upon the heat of passion 

on a sudden quarrel. The fourth exception 

to Section 300 IPC covers acts done in a 

sudden fight. The said Exception deals 

with a case of provocation not covered by 

the first exception, after which its place 

would have been more appropriate. The 

Exception is founded upon the same 

principle, for in both there is absence of 

premeditation. But, while in the case of 

Exception 1 there is total deprivation of 
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self-control, in case of Exception 4, there 

is only that heat of passion which clouds 

men's sober reason and urges them to 

deeds which they would not otherwise do. 

There is provocation in Exception 4 as in 

Exception 1, but the injury done is not the 

direct consequence of that provocation. In 

fact, Exception 4 deals with cases in 

which notwithstanding that a blow may 

have been struck, or some provocation 

given in the origin of the dispute or in 

whatever way the quarrel may have 

originated, yet the subsequent conduct of 

both parties puts them in respect of guilt 

upon an equal footing. A "sudden fight" 

implies mutual provocation and blows on 

each side. The homicide committed is 

then clearly not traceable to unilateral 

provocation, nor could in such cases the 

whole blame be placed on one side. For if 

it were so, the Exception more 

appropriately applicable would be 

Exception 1. There is no previous 

deliberation or determination to fight. A 

fight suddenly takes place, for which both 

parties are more or less to be blamed. It 

may be that one of them starts it, but if the 

other had not aggravated it by his own 

conduct it would not have taken the 

serious turn it did. There is then mutual 

provocation and aggravation, and it is 

difficult to apportion the share of blame 

which attaches to each fighter. The help 

of Exception 4 can be invoked if death is 

caused (a) without premeditation, (b) in a 

sudden fight, (c) without the offenders 

having taken undue advantage or acted in 

a cruel or unusual manner, and (d) the 

fight must have been with the person 

killed. To bring a case within Exception 4 

all the ingredients mentioned in it must be 

found. It is to be noted that the "fight" 

occurring in Exception 4 to Section 300 

IPC is not defined in IPC. It takes two to 

make a fight. Heat of passion requires that 

there must be no time for the passions to 

cool down and in this case, the parties had 

worked themselves into a fury on account 

of the verbal altercation in the beginning. 

A fight is a combat between two and more 

persons whether with or without weapons. 

It is not possible to enunciate any general 

rule as to what shall be deemed to be a 

sudden quarrel. It is a question of fact and 

whether a quarrel is sudden or not must 

necessarily depend upon the proved facts 

of each case. For the application of 

Exception 4, it is not sufficient to show 

that there was a sudden quarrel and there 

was no premeditation. It must further be 

shown that the offender has not taken 

undue advantage or acted in a cruel or 

unusual manner. The expression "undue 

advantage" as used in the provision means 

"unfair advantage". 
 

  22.  The Apex Court in State of 

A.P. vs. Rayavarapu Punnayya and 

Another; (1976) 4 SCC 382 while 

drawing a distinction between Section 

302 and Section 304 of IPC held as under: 
  
  "12. In the scheme of the Penal 

Code, "culpable homicide" is genus and 

"murder" its specie. All "murder" is 

"culpable homicide" but not vice-versa. 

Speaking generally, "culpable homicide" 

sans "special characteristics of murder", is 

"culpable homicide not amounting to 

murder". For the purpose of fixing 

punishment, proportionate to the gravity 

of this generic offence, the Code 

practically recognises three degrees of 

culpable homicide. The first is, what may 

be called, "culpable homicide of the first 

degree". This is the greatest form of 

culpable homicide, which is defined in 

Section 300 as "murder". The second may 

be termed as "culpable homicide of the 

second degree". This is punishable under 
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the first part of Section 304. Then, there is 

"culpable homicide of the third degree". 

This is the lowest type of culpable 

homicide and the punishment provided 

for it is, also, the lowest among the 

punishments provided for the three 

grades. Culpable homicide of this degree 

is punishable under the second part of 

Section 304.  
 

  21. From the above conspectus, 

it emerges that whenever a court is 

confronted with the question whether the 

offence is "murder" or "culpable homicide 

not amounting to murder", on the facts of 

a case, it will be convenient for it to 

approach the problem in three stages. The 

question to be considered at the first stage 

would be, whether the accused has done 

an act by doing which he has caused the 

death of another. Proof of such causal 

connection between the act of the accused 

and the death, leads to the second stage 

for considering whether that act of the 

accused amounts to "culpable homicide" 

as defined in Section 299. If the answer to 

this question is prima facie found in the 

affirmative, the stage for considering the 

operation of Section 300 of the Penal 

Code, is reached. This is the stage at 

which the court should determine whether 

the facts proved by the prosecution bring 

the case within the ambit of any of the 

four clauses of the definition of "murder" 

contained in Section 300. If the answer to 

this question is in the negative the offence 

would be "culpable homicide not 

amounting to murder", punishable under 

the first or the second part of Section 304, 

depending, respectively, on whether the 

second or the third clause of Section 299 

is applicable. If this question is found in 

the positive, but the case comes within 

any of the exceptions enumerated in 

Section 300, the offence would still be 

"culpable homicide not amounting to 

murder", punishable under the first part of 

Section 304, of the Penal Code." 
 

 23.  In Budhi Singh vs. State of 

Himachal Pradesh; (2012) 13 SCC 663, 

the Supreme Court held as under: 
 

  18. The doctrine of sudden and 

grave provocation is incapable of rigid 

construction leading to or stating any 

principle of universal application. This 

will always have to depend on the facts of 

a given case. While applying this 

principle, the primary obligation of the 

court is to examine from the point of view 

of a person of reasonable prudence if 

there was such grave and sudden 

provocation so as to reasonably conclude 

that it was possible to commit the offence 

of culpable homicide, and as per the facts, 

was not a culpable homicide amounting to 

murder. An offence resulting from grave 

and sudden provocation would normally 

mean that a person placed in such 

circumstances could lose self-control but 

only temporarily and that too, in 

proximity to the time of provocation. The 

provocation could be an act or series of 

acts done by the deceased to the accused 

resulting in inflicting of injury. 
 

  19. Another test that is applied 

more often than not is that the behaviour 

of the assailant was that of a reasonable 

person. A fine distinction has to be kept in 

mind between sudden and grave 

provocation resulting in sudden and 

temporary loss of self-control and the one 

which inspires an actual intention to kill. 

Such act should have been done during 

the continuation of the state of mind and 

the time for such person to kill and 

reasons to regain the dominion over the 

mind. Once there is premeditated act with 
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the intention to kill, it will obviously fall 

beyond the scope of culpable homicide 

not amounting to murder....." 
 

 24.  In Kikar Singh vs. State of 

Rajasthan; (1993) 4 SCC 238, the Apex 

Court held as under: 
 

  "8. The counsel attempted to 

bring the case within Exception 4. For its 

application all the conditions enumerated 

therein must be satisfied. The act must be 

committed without premeditation in a 

sudden fight in the heat of passion; (2) 

upon a sudden quarrel; (3) without the 

offender's having taken undue advantage; 

(4) and the accused had not acted in a 

cruel or unusual manner. Therefore, there 

must be a mutual combat or exchanging 

blows on each other. And however slight 

the first blow, or provocation, every fresh 

blow becomes a fresh provocation. The 

blood is already heated or warms up at 

every subsequent stroke. The voice of 

reason is heard on neither side in the heat 

of passion. Therefore, it is difficult to 

apportion between them respective 

degrees of blame with reference to the 

state of things at the commencement of 

the fray but it must occur as a 

consequence of a sudden fight i.e. mutual 

combat and not one side track. It matters 

not what the cause of the quarrel is, 

whether real or imaginary, or who draws 

or strikes first. The strike of the blow 

must be without any intention to kill or 

seriously injure the other. If two men start 

fighting and one of them is unarmed 

while the other uses a deadly weapon, the 

one who uses such weapon must be held 

to have taken an undue advantage denying 

him the entitlement to Exception 4. True 

the number of wounds is not the criterion, 

but the position of the accused and the 

deceased with regard to their arms used, 

the manner of combat must be kept in 

mind when applying Exception 4. When 

the deceased was not armed but the 

accused was and caused injuries to the 

deceased with fatal results, the Exception 

4 engrafted to Section 300 is excepted and 

the offences committed would be one of 

murder.  
 

  9. The occasion for sudden 

quarrel must not only be sudden but the 

party assaulted must be on an equal 

footing in point of defence, at least at the 

onset. This is specially so where the 

attack is made with dangerous weapons. 

Where the deceased was unarmed and did 

not cause any injury to the accused even 

following a sudden quarrel if the accused 

has inflicted fatal blows on the deceased, 

Exception 4 is not attracted and 

commission must be one of murder 

punishable under Section 302. Equally for 

attracting Exception 4 it is necessary that 

blows should be exchanged even if they 

do not all find their target. Even if the 

fight is unpremeditated and sudden, yet if 

the instrument or manner of retaliation be 

greatly disproportionate to the offence 

given, and cruel and dangerous in its 

nature, the accused cannot be protected 

under Exception 4...." 
 

 25.  All the above three cases were 

considered by the Apex Court in Surain 

Singh v The State of Punjab; Criminal 

Appeal No.2284 of 2009, decided on 

April 10, 2017 and ultimately, it has been 

held by the Apex Court in that particular 

case, that the accused was liable to be 

convicted under Section 304 Part II of 

IPC and not under Section 302 of IPC. 
 

 26.  If we apply the above principle 

of law in the present case, what emerges 

from the evidence, is that there was no 



334                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

premeditation on the part of the accused 

persons to commit the offence and it 

started when the standing crop of the 

accused appellant was damaged by the 

blue bulls and he made allegation against 

the deceased and the complainant party 

that on account of removing fencing by 

them, his crop is being damaged. The 

evidence also reflects that both the parties 

had altercation with each other. They 

abused each other and thus, it can safely 

be held that it was a sudden fight and in 

the heat of passion upon a sudden quarrel 

single injury was caused to the deceased 

resulting his death. Appellant has not 

taken any undue advantage or acted in a 

cruel or unusual manner while 

committing the offence. Case of the 

appellant would, thus, fall under 

Exception 4 of Section 300 of IPC and it 

can be safely held that the appellant is 

liable to be convicted for committing 

'culpable homicide not amounting to 

murder'. 
 

 27.  Taking the cumulative effect of the 

evidence and the nature of injury, we are of 

the view that the appellant is liable to be 

convicted under Section 304 Part II of IPC. 
 

 28.  Now the another important 

question is as to what would be the 

appropriate sentence to be imposed upon 

the appellant. 
 

 29.  Learned counsel for the 

appellant submits that appellant is willing 

to pay suitable compensation to the 

deceased family and, therefore, minimum 

jail sentence be imposed upon him. 
 

 30.  Considering the cumulative 

effect of the evidence and the fact that the 

incident occurred about 32 years back and 

at present the appellant is aged about 65 

years, we are of the view that jail sentence 

of 5 years would meet the ends of justice. 

Order accordingly. 
 

 31.  Further considering the provisions of 

Section 357 of Cr.PC and the judgment of the 

Supreme Court in Ankush Shivaji Gaikwad 

v State of Maharashtra; (2013) 6 SCC 770, 

it is directed that the appellant shall also be 

liable to pay compensation of Rs. 2,00,000/- 

(two lakhs) to the wife of the deceased. He is 

directed to deposit the said amount within two 

years before the trial court. In the eventuality 

of depositing the said amount by the appellant 

before the trial Court, it would be the duty of 

the trial Court to disburse the said amount in 

favour of wife of the deceased. In case, the 

appellant fails to deposit the said amount, he 

shall further undergo Jail sentence of one year 

and the court below shall proceed against him 

in the light of judgment of the Apex Court in 

Kumaran Vs. State of Kerala and another; 

(2017) 7 SCC 471. 
 

 32.  The appellant is reported to be 

on bail. He be taken into custody 

forthwith to serve the remaining sentence. 
 

 33.  The appeal is partly allowed. 
 

 34.  A copy of this order be 

transmitted to the court concerned for 

necessary compliance.  
---------- 
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A. The detention period alone cannot serve 
as a legitimate basis to release accused on 

bail in a matter where the allegation 
pertains to killing wife by setting her 
ablaze particularly when evidence is 

sufficient, and unimpeachable dying 
declaration is on record. Onus to prove 
circumstances of death lies entirely on 

accused. (Para 5) 
 
(Order in criminal Misc short term bail (Parole) 

application no- 34208 of 2015). (Para 6) 
 
Bail application rejected (E-2)  
 

(Delivered by Hon’ble Karuna Nand 

Bajpayee, J. & 
Hon’ble Ajit Singh, J.) 

 

(Order in Criminal Misc. Bail 

Application No.276258 of 2014)  
 

 1.  List has been revised. Learned 

counsel for appellant is present. None has 

appeared on behalf of complainant despite 

repeated calls. Learned A.G.A. is present. 
 

 2.  This bail application has been 

moved in aforesaid appeal on behalf of 

appellant Mansha Ram @ Mansha Lal @ 

Sonoo seeking his release on bail, who 

has been convicted and sentenced for 

offences u/s 302 I.P.C. in Session Trial 

No.550 of 2011 (State vs. Mansha Ram @ 

Mansha Lal @ Sonoo) arising out of Case 

Crime No.32 of 2011, Police Station-

Tharwai, District-Allahabad.  
 

 3.  Heard learned counsel for 

appellant-applicant and learned A.G.A. 

and also perused the record.  
 

 4.  Submission of counsel for 

appellant is that though there is a dying 

declaration recorded by the Magistrate but 

the doctor who has given the certificate of 

fitness before recording of dying 

declaration has gone to state during the 

course of his deposition that he cannot 

vouchsafe about the conscious condition 

of the deceased at the time when she was 

brought in the hospital. Further 

submission is that with this kind of 

statement made in the court it cannot be 

said for certain that when the dying 

declaration was recorded the patient had 

actually gained consciousness. That 

would go to render the dying declaration 

suspect, and therefore, the accused should 

be released on bail. The period of 

detention was also pointed out. It has been 

also submitted that the deceased incurred 

injuries during the course of cooking 

accidentally and nobody can be blamed 

for that.  
 

 5.  Learned A.G.A. has opposed the 

prayer for bail and it has been pointed out 

that this is a case in which the death of the 

deceased took place as a result of bodily 

burns within three years of marriage and 

there are clear allegations made against 

the appellant for having not only 

demanded the dowry but also for having 

committed cruelty upon her consistently. 

She was beaten up time and again and 

attempts to cause her death were made 

ever earlier. In fact record also shows the 

allegation that before the incident the 

appellant had gone to the house of the 
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parents of deceased where she was at that 

time and came back with the deceased 

only when Rs.50,000/- were given to him. 

Emphasis was laid by learned A.G.A. on 

the dying declaration of the deceased 

which has been recorded by the 

Magistrate who has been produced as 

P.W.-3 in the court and who has duly 

proved the dying declaration as was given 

by the deceased. The doctor who had 

given the fitness certificate has also been 

examined in the court as P.W.-6. Both 

these witnesses are of independent source 

and no reason has been shown as to why 

they would go to depose falsely in the 

court. The dying declaration made by the 

deceased is also unambiguously 

categorical, according to which on the 

fateful day it was appellant who had set 

the deceased ablaze after having 

physically assaulted her on a trifling 

issue. It has also been argued that the state 

of consciousness at the time of admission 

and the state of consciousness at the time 

when the dying declaration was recorded 

should not necessarily be the same and 

when the doctor, who gave the fitness 

certificate at the time of recording of the 

dying declaration, was asked the question 

about the mental condition of the 

deceased regarding the time when she was 

brought in the hospital, the only answer 

which a honest witness could give was in 

negative as he was not a witness of that 

fact and was not in a position to depose 

about the same, and therefore, the 

argument of the defence in this regard is 

specious and untenable both. It was also 

submitted that in fact the line of defence 

as has been adopted on behalf of the 

accused is also mutually inconsistent and 

contradictory. At one point of time it 

appears that the accused had tried to plead 

that the deceased died after incurring 

accidental burns during the course of 

cooking but the defence witnesses, as 

have been produced on behalf of accused 

in the court, have tried to show that when 

they reached the spot the room where the 

incident took place was found bolted from 

inside and had to be broken open before 

anybody could enter into it. This shows 

that the line of defence adopted appears to 

be that of commission of suicide by the 

deceased. Submission is that the accused-

appellant being the husband of the 

deceased had the first responsibility to 

ensure welfare of his wife but instead of 

proving to be the protector he has proved 

himself to be the eliminator of his wife, as 

is amply borne out and shown by the 

dying declaration, to disbelieve which 

there is no good reason available on 

record at this stage. The submissions that 

have been raised on behalf of accused 

relate to detailed intricacies of 

appreciation of evidence and can be heard 

or appreciated only at the time of final 

hearing. At this stage there is conclusive, 

categorical and incriminating evidence 

available on record and the impugned 

judgment cannot be castigated on any 

valid ground and the accused has simply 

failed to establish even a prima facie case 

in his favour. Submission is that in a 

matter like this where the husband has 

killed his wife by setting her ablaze, the 

detention period alone cannot serve as a 

legitimate basis to release him on bail on 

that ground alone, especially in the wake 

of sufficiency of evidence which include 

the unimpeachable dying declaration 

available on record. It has also been 

submitted that in matters like this the onus 

to prove the circumstances of the death 

was entirely upon the accused who alone 

could have shed light in this regard as the 

incident took place within the precincts of 

his own house within three years of 
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marriage. But instead of coming out with 

clean hands, mutually incompatible lines 

of defence have been pleaded at different 

stages which only go to explode the 

falsity of the defence and can be read 

even as an additional circumstance 

against the accused. Learned A.G.A. 

contends that the Court therefore for these 

reasons should not take liberal view in the 

matter.  
 

 6.  Looking to the nature of offence, 

its gravity and the evidence in support of 

it and the overall circumstances of this 

case, this Court is of the view that the 

appellant has not made out a case for bail. 

Therefore, the prayer for bail of the 

appellant is rejected. 
 

 7.  It is clarified that the 

observations, if any, made in this order 

are strictly confined to the disposal of the 

bail application and must not be construed 

to have any reflection on the ultimate 

merits of the case.  
 

 8.  The court is open and is feeling 

inclined to hear the appeal finally. If the 

appellant or his counsel has any 

inclination to argue the case finally, he 

can always take steps to expedite the 

hearing of the appeal.  
 (Order in Criminal Misc. Short 

Term Bail (Parole) Application 

No.34208 of 2015)  
 

 9.  We have already heard the regular 

bail application of the appellant and did 

not find it a fit case where the accused 

could be released on bail, and therefore, 

we rejected the same. We also do not find 

any good ground to release of the 

appellant on parole, and therefore, same 

also stands rejected.  
---------- 
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 1.  This appeal arises out of 

impugned judgment and order dated 

29.4.1987 passed by VII Additional 

District & Sessions Judge, Kanpur Dehat 
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in Sessions Trial No.384 of 1983, 

convicting the appellant under Section 

302 of IPC and sentencing him to undergo 

imprisonment for life.  
 

 2.  In the present case, name of the 

deceased is Ram Dayal and as per 

prosecution case, on 29.9.1983 at about 

2:00 am (in the mid-night) he was killed by 

appellant Bhagwan Deen by causing him 

number of incised wounds by a Tabbal. 

Further case of the prosecution is that 

about 8-10 days prior to the incident, 

Nirmala Devi, wife of Bechey Lal (brother 

of the appellant) was teased by the 

deceased and at that time, the appellant 

made efforts to get the deceased, but he 

could not succeed. Getting the opportunity, 

on 29.9.1983, the appellant entered the 

house of the deceased and caused him 

several injuries by a Tabbal, when he was 

sleeping in his Varandah. After hearing the 

cries of the deceased, (PW-1) Ram Gopal 

(nephew of the deceased), (PW-2) Kishuna 

Devi (wife of the deceased) and (PW-3) 

Chhotey Lal reached to the place of 

occurrence and, in the natural moon light 

and in the light of torch, saw the appellant 

causing injuries to the deceased. When 

these eye-witnesses have challenged the 

appellant, he fled away from the spot. On 

the next morning, at 8:30 am, on the basis 

of written report Ex.Ka.1 lodged by (PW-

1) Ram Gopal, FIR Ex.Ka.3 was registered 

against the appellant under Section 302 of 

IPC. 
 

 3.  Inquest on the dead body of the 

deceased was conducted vide Ex. Ka.5 on 

29.9.1983 and the body was sent for 

postmortem which was conducted on 

30.9.1983 vide Ex. Ka.17 by (PW-7) Dr S 

N Srivastava. 

  As per Autopsy Surgeon, 

following four injuries were noticed on 

the body of the deceased:  
 

  "(1) Incised wound on face Rt 

side extending from 3 cm away and lateral 

from Rt Ear extending obliquely downward 

Right angle of mouth Rt side with clear 

margin and tapering end. Injury measures 5 

cm x 1 1/2 cm x bone cut.  
  (2) Incised wound in the center 

of nose bridge extending upwards 

obliquely Rt side of forehead with clear 

margin measuring 2 1/2 cm x 3/4 cm x 

bone deep. 
  (3) Incised wound on face Lt 

side extending from tragus of Lt ear 

obliquely upwards to Rt side across the Rt 

eye and puncturing Lt eye ball center with 

margin and tapering end on Lt side, 

wound measuring 11 cm x 2 1/2 cm x 

bone cut. 
  (4) Incised wound on neck Rt 

side after root of neck placed horizontally 

and measuring 11 cm x 3 cm x bone and 

cavity deep 3 cm away tabere Rt collar 

bone with clear margins and tapering end 

and wound cut cervical vertebrae of Rt 

side. Wound is at root of neck and 

extending out surface and neck in front." 
 

  Cause of death of the deceased 

was due to shock and hemorrhage as a 

result of injuries (Ante Mortem).  
 

 4.  While framing charge, the trial 

Judge has framed charge against the 

appellant under Section 302 of IPC. 
 

 5.  So as to hold accused appellant 

guilty, prosecution has examined seven 

witnesses. Statement of accused appellant 

was recorded under Section 313 of Cr PC 

in which, he pleaded his innocence and 

false implication. 
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 6.  By the impugned judgment and order, 

the trial Judge has convicted the accused 

appellant under Section 302 of IPC and 

sentenced him as mentioned in paragraph-1 of 

this judgment. Hence, this appeal. 
 

 7.  Counsel for the appellant 

submits:- 
 

  (i) that the FIR is ante-timed 

and there is delay in lodging the same. 
 

  (ii) that three eye-witnesses, i.e. 

(PW-1) Ram Gopal, (PW-2) Kishuna 

Devi and (PW-3) Chotey Lal, are not 

reliable and trustworthy. It has been 

argued that there are material 

contradictions in their statements. 
 

  (iii) that the incident occurred in 

the mid-night and the witnesses were 

sleeping and, thus, question of seeing the 

incident by them does not arise at all. 
 

  (iv) that there was no sufficient 

source of light at the place of occurrence. 
 

 8.  On the other hand, supporting the 

impugned judgment and order, it has been 

argued by learned State Counsel: 
 

  (i) that the conviction of the 

appellant is in accordance with law and 

there is no infirmity in the same. 
 

  (ii) that a very prompt report was 

lodged by (PW-1) Ram Gopal. He, however, 

submits that the incident occurred at 2:00 am 

(in the mid-night) whereas at 8:30 am, the 

report was lodged and the distance between 

the place of occurrence and that of Police 

Station is about 8 kms. 
 

  (iii) that the statements of eye-

witnesses have been duly supported by 

the postmortem report of the deceased and 

the Autopsy Surgeon has also duly proved 

the same. 
 

  (iv) that on the date of incident, 

there was sufficient light at the place of 

occurrence. It has been argued that as per 

moon chart available on internet, it was 

54% visibility on the date of incident. It 

has further been argued that even 

otherwise, (PW-1) and (PW-3) were 

carrying torch with them and in the torch 

light as well as in the moon light, they 

saw the appellant causing injuries to the 

deceased. 
 

 9.  We have heard learned counsel 

for the parties and perused the record. 
 

 10.  (PW-1) Ram Gopal, is the first 

informant and an eye-witness to the 

incident. While supporting the 

prosecution case, he has stated that about 

8-10 days prior to the incident, wife of 

Bechey Lal, namely, Nirmala Devi was 

teased by the deceased and despite efforts 

being made by the appellant, he could not 

get deceased Ram Dayal. He has further 

stated that in the night intervening 

28/29.9.1983, the appellant entered the 

house of the deceased who was sleeping 

in his Varandah and caused several 

injuries to him by a Tabbal. Upon hearing 

the cries of the deceased, (PW-2) Kishuna 

Devi and (PW-3) Chotey Lal reached to 

the spot carrying torch with them and then 

they saw the appellant causing several 

injuries by a Tabbal, resulting his death at 

the spot. He further states that the 

appellant was challenged by them, but he 

fled away from the spot. 
 

  In the cross-examination, this 

witness remained very firm and has 

reiterated as to the manner in which the 
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deceased was done to death by the 

appellant.  
 

 11.  (PW-2) Kishuna Devi, is also an 

eye-witness to the incident. She is the 

wife of the deceased. She states that on 

the date of incident, she was sleeping in 

an adjacent room to her Varandah, 

whereas her husband was sleeping in the 

Varandah and upon hearing his cries, 

when she came out from the room, she 

saw the appellant causing injuries to her 

husbanfd by a Tabbal. She has 

categorically stated that on the date of 

incident, it was half moon light and in the 

said light, she could see the appellant 

properly. 
 

 12.  (PW-3) Chotey Lal, is another 

eye-witness to the incident and he too has 

categorically stated that, on the date of 

incident, it was half moon light and he 

saw the appellant, causing injuries to the 

deceased by a Tabbal. He has further 

stated that he was carrying a torch and 

there was sufficient moon light as well. 
 

 13.  (PW-4) Sri Krishna, recorded 

chik FIR. (PW-5) Surendra Pratap Singh, 

took the body of the deceased for 

postmortem. (PW-6) Surendra Pal Singh, 

is the Investigating Officer, has duly 

supported the prosecution case. (PW-7) 

Dr S N Srivastava, conducted the 

postmortem of the deceased. 
 

 14.  Close scrutiny of the evidence 

makes it clear that on account of previous 

enmity, on 29.9.1983 at about 2:00 am, 

the appellant entered the house of the 

deceased and caused him several injuries 

by a Tabbal. Upon hearing the cries of the 

deceased, (PW-1) Ram Gopal and (PW-3) 

Chotey Lal, reached to the place of 

occurrence carrying torch with them and 

saw the appellant assaulting the deceased. 

That apart, when (PW-2) Kishuna Devi, 

who was sleeping in a room adjacent to 

her Varandah, after hearing the cries of 

the deceased came out from the room, 

saw the appellant causing injuries to the 

deceased. When the appellant was 

challenged by these eye-witnesses, he fled 

away from the spot. In view of this, we 

have no reason to disbelieve the 

statements of these three eye-witnesses, 

who are very firm and have candidly 

stated as to the manner in which the 

deceased was done to death by the 

appellant. 
 

 15.  We find no substance in the 

argument of the defence that there was no 

source of sufficient light at the place of 

occurrence. As per moon chart available 

on internet, on the date of incident, the 

visibility was 54%. Even otherwise, (PW-

1) and (PW-3) were carrying torch with 

them and in the torch light as well as in 

the moon light, they saw the appellant 

causing injuries to the deceased. 
 

 16.  We further find no substance in 

the argument of the defence that the FIR 

is ante-timed. The incident occurred at 

2:00 am, whereas at 8:30 am, the report 

was lodged and the distance between the 

place of occurrence and that of Police 

Station is about 8 kms. Considering the 

fact that the deceased died at the spot; it 

was mid-night and (PW-1) Ram Gopal 

might have taken sometime to adjust 

himself and then rushed to the police 

station for lodging the FIR, we are of the 

view that there was no time for (PW-1) to 

concoct the story or fabricate the evidence 

in any manner. Therefore, it cannot be 

said that the report is ante-timed. Even 

otherwise, there is no evidence to show as 

to in what manner this entire story has 
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been cooked up by (PW-1). In absence of 

any such evidence, it cannot be presumed 

that the FIR is ante-timed. Law in this 

respect is very clear. 
 

  In Jai Prakash Singh v State 

of Bihar the Supreme Court observed as 

under:  
 

  12. The FIR in criminal case is a 

vital and valuable piece of evidence 

though may not be substantive piece of 

evidence. The object of insisting upon 

prompt lodging of the FIR in respect of 

the commission of an offence is to obtain 

early information regarding the 

circumstances in which the crime was 

committed, the names of actual culprits 

and the part played by them as well as the 

names of eye-witnesses present at the 

scene of occurrence. If there is a delay in 

lodging the FIR, it looses the advantage of 

spontaneity, danger creeps in of the 

introduction of coloured version, 

exaggerated account or concocted story as 

a result of large number of 

consultations/deliberations. Undoubtedly, 

the promptness in lodging the FIR is an 

assurance regarding truth of the 

informant's version. A promptly lodged 

FIR reflects the first hand account of what 

has actually happened, and who was 

responsible for the offence in question. 

(Vide: Thulia Kali v. State of T.N. (1972) 

3 SCC 393, State of Punjab v. Surja Ram, 

1995 Supp. (3) SCC 419, Girish Yadav v. 

State of MP, (1996) 8 SCC 186 and 

Takdir Samsuddin Sheikh v. State of 

Gujarat (2011) 10 SCC 158." 
 

  The Supreme Court in Madru 

Singh vs. State of Madhya Pradesh and 

Ram Sanjiwan Singh Vs. State of 

Bihar, answered the similar question in 

'negative'. In the said decisions, it has 

been held by the Supreme Court that from 

the cross-examination of prosecution 

witnesses, circumstances have to be 

elicited which would show that the FIR 

was ante-timed and then alone, an 

inference can be drawn that the FIR was 

ante-timed. 
 

  It is further settled position of 

law that FIR can be proved ante-timed or 

ante-dated by adducing proper evidence. 

The lodger of FIR should be subjected to 

proper cross-examination as to on what 

basis defence pleads the FIR to be ante-

timed or ante-dated. Likewise, the police 

officer, who has recorded the FIR, is also 

required to be properly cross-examined as 

to on what basis defence pleads the FIR to 

be ante-dated or ante-timed. If no such 

requirement of law is completed and no 

such proper cross-examination of the 

witnesses is being done, it cannot be 

presumed that the FIR is ante-dated or 

ante-timed.  
 

 17.  We further find no substance in the 

argument of the defence that three eye-

witnesses, i.e. (PW-1) Ram Gopal, (PW-2) 

Kishuna Devi and (PW-3) Chotey Lal are not 

reliable and trustworthy. No such contrary 

evidence is available on record to presume 

this fact as well. All these three eye-witnesses 

appear to be the natural witnesses who had 

seen the occurrence. 
 

 18.  Considering all these aspects of 

the case, we are of the considered view 

that the trial Court was fully justified in 

convicting the appellant. The appeal has 

no substance and the same is, accordingly, 

dismissed. 
 

 19.  Since the appellant is on bail, he 

be taken into custody forthwith for 

serving remaining sentence. 
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 20.  Let a copy of this judgment be 

sent to the concerned trial Court for 

compliance. 
---------- 
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A. Indian Penal Code, 1860 - Section 300 

IPC, Exception 4, can be invoked if death 
is caused (a) without premeditation, (b) 
in a sudden fight, (c) without offenders 

having taken undue advantage, (d) 
accused had not acted in a cruel or 
unusual manner. (Para 21) 

 

Doctrine of grave and sudden provocation 
depends on the facts of each case; it cannot 
be universally applied. (Para 21) 
 
It is a question of fact and whether a quarrel 
is sudden or not must necessarily depend 

upon the proved facts of each case (Exception 
4 of section 300 IPC). (Para 21) 
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 1.  This appeal arises out of impugned 

judgment and order dated 17.2.1987 passed 

by Vth Additional Sessions Judge, Basti in 

Sessions Trial No.222 of 1984, convicting 

accused no.5-Tirath, accused no.6-Laxmi, 

accused no.7-Ashok, accused no.8-Ram 

Bhabhuti, accused no.9-Bhadeshwar and 

accused no.10-Parmatma under Sections 

147, 323 read with Section 149 and Section 

302 read with Section 149 of IPC and 

sentencing them to undergo one month's RI; 

three months' RI and imprisonment for life 

respectively. Further, accused no.1-Ram 

Shankar, accused no.2-Onkar, accused no.3-

Mahadeo and accused no.4-Rajeshwar have 

been convicted under Sections 148, 323 read 

with Section 149 and Section 302 read with 

Section 149 of IPC and sentenced to undergo 

one year's RI, three months' RI and 

imprisonment for life respectively.  
 

 2. As per prosecution case, there 

were two groups in the village, one was of 

'Pandit' community, whereas the other 
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group was of 'Harijan' community. As the 

later group had stopped working for the 

first group, there was a dispute between 

the two and the proceedings under Section 

107 of Cr PC were initiated against both 

the groups. Another outfall of the said 

dispute was that the second group was not 

allowed to move freely in the village by 

the first group nor they were permitted to 

fetch water from the Well. It is said that 

on 29.9.1982, deceased Shiv Raj, who 

belonged to second group, was making 

some arrangement to have separate Hand 

Pump and while doing so, he had gone to 

the well of accused Ram Shankar and 

there some verbal exchange had taken 

place. Soon thereafter, accused persons 

reached to opposite group carrying 

different weapons with them and upon 

exhortation being made by first accused 

Ram Shankar, they caused injuries to Shiv 

Raj. When Piyare (PW-2) and Hanuman 

(PW-3) tried to intervene in the matter, 

they were also subjected to injuries. In the 

said incident, accused Laxmi and Ashok 

also suffered minor injuries. After 

sustaining injuries, Shiv Raj expired at the 

place of occurrence itself. 
 

 3.  On the basis of written report 

Ex.Ka.1 lodged by (PW-1) Ram Dawan, 

brother of the deceased, on 29.9.1982 FIR 

Ex.Ka.2 was registered at 9:15 am against 

ten accused persons, namely, Ram Shankar, 

Onkar, Mahadeo, Rajeshwar, Tirath, Laxmi, 

Ashok, Parmatma, Bhadeshwar and Ram 

Bhabhuti under Sections 147, 148, 149, 323, 

324, 504 and 302 of IPC. 
 

 4.  Injured Hanuman (PW-3) was 

medically examined vide Ex.Ka.8 and the 

following injuries were noticed by the Doctor: 
 

  "(i) Lacerated wound - 5.52 x 1 

cm x bone deep on the left side of Head, 

vertically placed 9 cm above left ear. 

Bleeding present.  
  (ii) LW - 4 cm x 0.4 cm x muscle 

deep on the Rt. side of Head, 5 cm above 

Rt eyebrow. Bleeding present. 
  (iii) Contusion swelling - 6 cm x 

4 cm on the Rt. side of face, just below the 

lower eyelid, Below canthus." 
 

  Other injured Piyare (PW-2) 

was also medically examined, vide 

Ex.Ka.9 and the following injuries were 

noticed by the Doctor:  
 

  "(i) LW - 5.52 x 0.52 cm x 

muscle deep, on the left side of Head, 9 

cm above eyelid. Bleeding present.  
  (ii) Traumatic Swelling - 12 cm 

x all round Rt. forearm, 4 cm below the 

elbow. 
  (iii) Traumatic Swelling - 10 cm 

x all around Rt. forearm, 11 cm below 

injury no.(ii)." 
 

 5.  Inquest on the dead body of the 

deceased was conducted vide Ex.Ka.6 on 

29.9.1982 and the body was sent for 

postmortem which was conducted on 

30.9.1982, vide Ex.Ka.7 by (PW-5) Dr A 

K Mehrotra. 
 

  As per Autopsy Surgeon, 

following injuries were noticed on the 

body of the deceased:  
 

  1. Lacerated wound 5 cm x 1.5 

cm x bone deep on back of skull 2 cm 

front of site of choti (pksVh). Obliquely 

present. 
  2. Lacerated wound 5.5 cm x 1.5 

cm x bone deep on Rt parieto temporal 

region of skull 6 cm above right ear. 

Obliquely present. 
  3. Incised wound with clear cut 

margins (as seen with lens) on right side 



344                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

front of skull extending to forehead - size 

5 cm x 1 cm x bone deep. Flesh of skull 

bone is seen cut through the wound. 
  4. Lacerated wound - 3.5 cm x 

0.6 cm x bone deep on dorsum of the 

middle finger of left hand. 
  5. Contusion 9 cm x 2.5 cm 

outer front of right shoulder. 
  6. Multiple contusion on area of 

15 cm x 12 cm on back of lower half of 

the side of chest area. Biggest size of 

contusion is 9 cm x 2.4 cm and smallest of 

size 6 cm x 1.6 cm. 
  7. Contusion - 12 cm x 2.5 cm 

on back of upper inner part of right thigh. 
  8. Contusion - 7.8 cm x 2 cm on 

back of left shoulder. 
  9. Contusion 9 cm x 2.2 cm on 

the back of middle 1/3 of left leg." 
 

  Cause of death of the deceased 

was shock, haemorrhage and coma as a 

result of ante-mortem injuries.  
 

 6.  While framing charge, the trial 

Judge has framed charge against accused 

Tirath, Laxmi, Ashok, Parmatma, 

Bhadeshwar and Ram Bhabhuti under 

Sections 147, 302/149 and 323/149 of 

IPC, whereas against accused Ram 

Shankar, Onkar, Mahadeo and Rajeshwar 

charge was framed under Sections 148, 

302/149 and 323/149 of IPC. 
 

 7.  So as to hold accused persons 

guilty, the prosecution has examined eight 

witnesses, whereas one defence witness 

has also been examined. Statements of 

accused persons were also recorded under 

Section 313 of Cr PC in which, they 

pleaded their innocence and false 

implication. 
 

 8.  By the impugned judgment, the 

trial Judge has convicted and sentenced 

the accused persons as mentioned in para 

1 of this judgment. During pendency of 

the present appeal, accused no.7-Ashok 

has been declared juvenile, whereas 

accused no.3-Mahadeo, accused no.5-

Tirath, accused no.8-Ram Bhabhuti and 

accused no.10-Parmatma have expired 

and the appeal in their respect has already 

been abated. At present, this appeal is 

confined in respect of accused no.1-Ram 

Shankar, accused no.2-Onkar, accused 

no.4-Rajeshwar, accused no.6-Laxmi, 

accused no.7-Ashok and accused no.9-

Bhadeshwar. 
 

 9.  Counsel for the appellants 

submits: 
 

  (i) that the FIR is ante-dated. 
 

  (ii) that motive part has not been 

proved by the prosecution. 
 

  (iii) that (PW-1) Ram Dawan, 

(PW-2) Piyare and (PW-3) Hanuman are 

not the reliable witnesses. 
 

  (iv) that it is the victim party 

who was aggressor and, therefore, the 

accused persons had every right to save 

themselves from the marpeet started by 

the victim party. Learned counsel submits 

that the accused persons have caused 

injury in their self-defence and thus, they 

cannot be convicted. 
 

  (v) that under no stretch of 

imagination, offence under Section 302 of 

IPC is made out against the accused 

persons and, at best, they are liable to be 

convicted under Section 304 Part II of 

IPC. It has been argued that the incident 

occurred in the year 1982, i.e. 37 years 

back, some of the accused have already 

expired, remaining accused persons are 
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willing to compensate the victim's family 

and, therefore, a lenient view be taken 

while awarding sentence to them. 
 

 10.  On the other hand, supporting 

the impugned judgment and order, it has 

been argued by the State Counsel that the 

conviction of the accused persons is in 

accordance with law and there is no 

infirmity in the same. He submits that 

(PW-2) Piyare and (PW-3) Hanuman are 

the injured eye-witnesses and they have 

duly supported the prosecution case. The 

prosecution case has been further proved 

by the medical report of (PW-2) Piyare 

and (PW-3) Hanuman and likewise, 

postmortem report of the deceased. State 

counsel further submits that complainant 

party was not aggressor and in the 

evidence, it has come that it is the accused 

persons who were aggressor. He submits 

that right of private defence of a person or 

property is not available to the accused 

persons once the eye-witnesses have 

stated that it is they who caused injury 

first. He submits that even otherwise, the 

accused persons have exceeded their right 

and, therefore, it cannot be said that they 

are not liable to be convicted for any 

offence. 
 

 11.  We have heard learned counsel 

for the parties and perused the record. 
 

 12.  (PW-1) Ram Dawan, is a brother 

of the deceased and lodger of FIR, Ex. 

Ka.2. While supporting the prosecution 

case, he has stated that on the date of 

incident at about 8:00 am, deceased had 

gone to fetch water from the well of 

accused no.1 Ram Shankar. However, he 

was not allowed to do so and was abused 

by Ram Shankar. He states that deceased 

Shiv Raj returned to his place after 

abusing the other group. He further states 

that soon thereafter, all the accused 

persons reached there carrying different 

weapons with them and upon being 

exhorted by accused no.1 Ram Shankar 

and accused no.8-Ram Bhabhuti, other 

accused persons chased the deceased Shiv 

Raj and after surrounding him, caused 

number of injuries to him. To save Shiv 

Raj, (PW-2) Piyare and (PW-3) Hanuman 

and other persons rushed to him, however, 

they too had suffered injuries. After 

sustaining injury, Shiv Raj expired at the 

place of occurrence itself. In paragraph 

no.3, he has stated that there were two 

groups in the village, one belongs to the 

appellants party, whereas the other was of 

Harijan group and that there was tension 

in the village over payment of wages to 

the second group after which, proceedings 

under Section 107 Cr PC were also 

initiated. In the lengthy cross-

examination, this witness has remained 

firm and has reiterated as to the manner in 

which the incident occurred. 
   
 13.  (PW-2) Piyare, is an injured witness 

to the incident, has duly supported the 

prosecution case and his statement is almost 

similar to that of (PW-1) Ram Dawan. He 

states that in the local body election, one 

Jagdev, from the side of accused persons, 

defeated one Ram Sahai Chaudhary. He has 

further stated that on the date of incident when 

the accused persons were cutting their crops, it 

is his group who made assault and from the 

side of accused, Laxami and Ashok suffered 

injuries and when the accused persons were 

trying to save themselves, from the side of 

complainant some persons suffered injuries. 

He further states that in a cross case, he has 

also been joined as an accused. 
 

 14.  (PW-3) Hanuman, is the other 

injured eye-witness to the incident, has 

also duly supported the prosecution case. 
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 15.  (PW-4) Wakar Husain, is the 

Investigating Officer, has duly supported 

the prosecution case. 
 

 16.  (PW-5) Dr. A.K. Mehrotra, did 

the postmortem of the deceased vide Ex. 

Ka. 7. 
 

 17.  (PW-6) Lal Bahadur Singh and 

(PW-7) Gomti Prasad assisted during 

investigation. 
 

 18.  (PW-8) Dr. G.P. Agarwal, did 

MLC of (PW-2) Piyare and (PW-3) 

Hanuman, vide Ex. Ka. 8 and 9 

respectively. He further states that 

accused Laxmi and Ashok had also 

suffered minor injuries. 
 

 19.  According to (DW-1) Dr. S.K. 

Srivastava, accused Laxmi has suffered 

fracture of metacarpel. 
 

 20.  Close scrutiny of the evidence 

makes it clear that there were two groups 

in the village, Chapiya Majhariya, one 

headed by the accused persons and the 

other was of Harijans, of which deceased 

Shiv Raj was a member. There was a 

dispute in the village over payment of 

wages to the second group and the legal 

proceedings were also initiated against 

both the parties. On the date of incident, 

deceased Shiv Raj had gone to fetch water 

from the well of accused no.1-Ram 

Shankar and they abused each other. Soon 

thereafter, accused persons apprehended 

Shiv Raj and there was an incident of 

marpeet between two groups. In the 

incident, from the second group, Shiv Raj 

(deceased), Piyare (PW-2) and Hanuman 

(PW-3) suffered injuries, whereas from 

the side of accused persons, accused 

Laxmi and Ashok also suffered injuries. 

The incident has been witnessed by (PW-

1) Ram Dawan, (PW-2) Piyare and (PW-

3) Hanuman and all three witnesses have 

duly supported the prosecution case and 

we have no reason to disbelieve their 

statements. Likewise, injured Laxmi and 

Ashok had also suffered injuries and their 

injuries have also been admitted by the 

doctor who treated them. 
 

  Considering the statements of 

witnesses, complicity of the accused 

persons in commission of offence has 

been duly proved and thus, they are liable 

to be convicted for the murder of Shiv Raj 

and injuries to Hanuman and Piyare.  
 

 21.  The next question which arises for 

consideration of this Court is as to whether 

the act of accused persons would fall within 

the definition of 'murder' or it would be 

'culpable homicide not amounting to murder'. 

Before proceeding further, it is relevant to 

refer to the provisions of Section 300 of IPC, 

which read as under: 
 

  "300. Murder. - Except in the 

cases hereinafter excepted, culpable 

homicide is murder, if the act by which 

the death is caused is done with the 

intention of causing death, or-  
 

  Secondly. - If it is done with the 

intention of causing such bodily injury as 

the offender knows to be likely to cause 

the death of the person to whom the harm 

is caused, or -  
 

  Thirdly. - If it is done with the 

intention of causing bodily injury to any 

person and the bodily injury intended to 

be inflicted is sufficient in the ordinary 

course of nature to cause death, or -  
 

  Fourthly. - If the person 

committing the act knows that it is so 
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imminently dangerous that it must, in all 

probability, cause death or such bodily 

injury as is likely to cause death, and 

commits such act without any excuse for 

incurring the risk of causing death or such 

injury as aforesaid.  
 

  Exception 1. - When culpable 

homicide is not murder. -  
 

  Culpable homicide is not 

murder if the offender, whilst deprived of 

the power of self-control by grave and 

sudden provocation, causes the death of 

the person who gave the provocation or 

causes the death of any other person by 

mistake or accident.  
 

  The above Exception is subject 

to the following provisos:-  
 

  First. - That the provocation is 

not sought or voluntarily provoked by the 

offender as an excuse for killing or doing 

harm to any person.  
 

  Secondly. - That the 

provocation is not given by anything done 

in obedience to the law, or by a public 

servant in the lawful exercise of the 

powers of such public servant.  
 

  Thirdly. - That the provocation 

is not given by anything done in the 

lawful exercise of the right of private 

defence.  
 

  Explanation. - Whether the 

provocation was grave and sudden 

enough to prevent the offence from 

amounting to murder is a question of fact.  
 

  Exception 2. - Culpable 

homicide is not murder if the offender, in 

the exercise in good faith of the right of 

private defence of person or property, 

exceeds the power given to him by law 

and causes the death of the person against 

whom he is exercising such right of 

defence without premeditation, and 

without any intention of doing more harm 

than is necessary for the purpose of such 

defence.  
 

  Exception 3. - Culpable 

homicide is not murder if the offender, 

being a public servant or aiding a public 

servant acting for the advancement of 

public justice, exceeds the powers given 

to him by law, and causes death by doing 

an act which he, in good faith, believes to 

be lawful and necessary for the due 

discharge of his duty as such public 

servant and without ill-will towards the 

person whose death is caused.  
 

  Exception 4. - Culpable 

homicide is not murder if it is committed 

without premeditation in a sudden fight in 

the heat of passion upon a sudden quarrel 

and without the offender having taken 

undue advantage or acted in a cruel or 

unusual manner. 
 

  Explanation. - It is immaterial 

in such cases which party offers the 

provocation or commits the first assault.  
 

  Exception 5. - Culpable 

homicide is not murder when the person 

whose death is caused, being above the 

age of eighteen years, suffers death or 

takes the risk of death with his own 

consent."  
 

  Exception 4 to Section 300 of 

the IPC applies in the absence of any 

premeditation. This is very clear from the 

wordings of the Exception itself. The 

exception contemplates that the sudden 
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fight shall start upon the heat of passion 

on a sudden quarrel. The fourth exception 

to Section 300 IPC covers acts done in a 

sudden fight. The said Exception deals 

with a case of provocation not covered by 

the first exception, after which its place 

would have been more appropriate. The 

Exception is founded upon the same 

principle, for in both there is absence of 

premeditation. But, while in the case of 

Exception 1 there is total deprivation of 

self-control, in case of Exception 4, there 

is only that heat of passion which clouds 

mens' sober reason and urges them to 

deeds which they would not otherwise do. 

There is provocation in Exception 4 as in 

Exception 1, but the injury done is not the 

direct consequence of that provocation. In 

fact, Exception 4 deals with cases in 

which notwithstanding that a blow may 

have been struck, or some provocation 

given in the origin of the dispute or in 

whatever way the quarrel may have 

originated, yet the subsequent conduct of 

both parties puts them in respect of guilt 

upon an equal footing. A "sudden fight" 

implies mutual provocation and blows on 

each side. The homicide committed is 

then clearly not traceable to unilateral 

provocation, nor could in such cases the 

whole blame be placed on one side. For if 

it were so, the Exception more 

appropriately applicable would be 

Exception 1. There is no previous 

deliberation or determination to fight. A 

fight suddenly takes place, for which both 

parties are more or less to be blamed. It 

may be that one of them starts it, but if the 

other had not aggravated it by his own 

conduct it would not have taken the 

serious turn it did. There is then mutual 

provocation and aggravation, and it is 

difficult to apportion the share of blame 

which attaches to each fighter. The help 

of Exception 4 can be invoked if death is 

caused (a) without premeditation, (b) in a 

sudden fight, (c) without the offenders 

having taken undue advantage or acted in 

a cruel or unusual manner, and (d) the 

fight must have been with the person 

killed. To bring a case within Exception 4 

all the ingredients mentioned in it must be 

found. It is to be noted that the "fight" 

occurring in Exception 4 to Section 300 

IPC is not defined in IPC. It takes two to 

make a fight. Heat of passion requires that 

there must be no time for the passions to 

cool down and in this case, the parties had 

worked themselves into a fury on account 

of the verbal altercation in the beginning. 

A fight is a combat between two and more 

persons whether with or without weapons. 

It is not possible to enunciate any general 

rule as to what shall be deemed to be a 

sudden quarrel. It is a question of fact and 

whether a quarrel is sudden or not must 

necessarily depend upon the proved facts 

of each case. For the application of 

Exception 4, it is not sufficient to show 

that there was a sudden quarrel and there 

was no premeditation. It must further be 

shown that the offender has not taken 

undue advantage or acted in a cruel or 

unusual manner. The expression "undue 

advantage" as used in the provision means 

"unfair advantage".  
 

 22.  The Apex Court in State of A.P. 

vs. Rayavarapu Punnayya and Another 

while drawing a distinction between 

Section 302 and Section 304 of IPC held 

as under: 
 

  "12. In the scheme of the Penal 

Code, "culpable homicide" is genus and 

"murder" its specie. All "murder" is 

"culpable homicide" but not vice-versa. 

Speaking generally, "culpable homicide" 

sans "special characteristics of murder", is 

"culpable homicide not amounting to 
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murder". For the purpose of fixing 

punishment, proportionate to the gravity 

of this generic offence, the Code 

practically recognises three degrees of 

culpable homicide. The first is, what may 

be called, "culpable homicide of the first 

degree". This is the greatest form of 

culpable homicide, which is defined in 

Section 300 as "murder". The second may 

be termed as "culpable homicide of the 

second degree". This is punishable under 

the first part of Section 304. Then, there is 

"culpable homicide of the third degree". 

This is the lowest type of culpable 

homicide and the punishment provided 

for it is, also, the lowest among the 

punishments provided for the three 

grades. Culpable homicide of this degree 

is punishable under the second part of 

Section 304. 
 

  21.  From the above conspectus, 

it emerges that whenever a court is 

confronted with the question whether the 

offence is "murder" or "culpable homicide 

not amounting to murder", on the facts of 

a case, it will be convenient for it to 

approach the problem in three stages. The 

question to be considered at the first stage 

would be, whether the accused has done 

an act by doing which he has caused the 

death of another. Proof of such causal 

connection between the act of the accused 

and the death, leads to the second stage 

for considering whether that act of the 

accused amounts to "culpable homicide" 

as defined in Section 299. If the answer to 

this question is prima facie found in the 

affirmative, the stage for considering the 

operation of Section 300 of the Penal 

Code, is reached. This is the stage at 

which the court should determine whether 

the facts proved by the prosecution bring 

the case within the ambit of any of the 

four clauses of the definition of "murder" 

contained in Section 300. If the answer to 

this question is in the negative the offence 

would be "culpable homicide not 

amounting to murder", punishable under 

the first or the second part of Section 304, 

depending, respectively, on whether the 

second or the third clause of Section 299 

is applicable. If this question is found in 

the positive, but the case comes within 

any of the exceptions enumerated in 

Section 300, the offence would still be 

"culpable homicide not amounting to 

murder", punishable under the first part of 

Section 304, of the Penal Code." 
 

  In Budhi Singh vs. State of 

Himachal Pradesh, the Supreme Court 

held as under:  
 

  18. The doctrine of sudden and 

grave provocation is incapable of rigid 

construction leading to or stating any 

principle of universal application. This 

will always have to depend on the facts of 

a given case. While applying this 

principle, the primary obligation of the 

court is to examine from the point of view 

of a person of reasonable prudence if 

there was such grave and sudden 

provocation so as to reasonably conclude 

that it was possible to commit the offence 

of culpable homicide, and as per the facts, 

was not a culpable homicide amounting to 

murder. An offence resulting from grave 

and sudden provocation would normally 

mean that a person placed in such 

circumstances could lose self-control but 

only temporarily and that too, in 

proximity to the time of provocation. The 

provocation could be an act or series of 

acts done by the deceased to the accused 

resulting in inflicting of injury. 
 

  19. Another test that is applied 

more often than not is that the behaviour 
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of the assailant was that of a reasonable 

person. A fine distinction has to be kept in 

mind between sudden and grave 

provocation resulting in sudden and 

temporary loss of self-control and the one 

which inspires an actual intention to kill. 

Such act should have been done during 

the continuation of the state of mind and 

the time for such person to kill and 

reasons to regain the dominion over the 

mind. Once there is premeditated act with 

the intention to kill, it will obviously fall 

beyond the scope of culpable homicide 

not amounting to murder....." 
 

  In Kikar Singh vs. State of 

Rajasthan the Apex Court held as under: 
 

  "8. The counsel attempted to 

bring the case within Exception 4. For its 

application all the conditions enumerated 

therein must be satisfied. The act must be 

committed without premeditation in a 

sudden fight in the heat of passion; (2) 

upon a sudden quarrel; (3) without the 

offender's having taken undue advantage; 

(4) and the accused had not acted in a 

cruel or unusual manner. Therefore, there 

must be a mutual combat or exchanging 

blows on each other. And however slight 

the first blow, or provocation, every fresh 

blow becomes a fresh provocation. The 

blood is already heated or warms up at 

every subsequent stroke. The voice of 

reason is heard on neither side in the heat 

of passion. Therefore, it is difficult to 

apportion between them respective 

degrees of blame with reference to the 

state of things at the commencement of 

the fray but it must occur as a 

consequence of a sudden fight i.e. mutual 

combat and not one side track. It matters 

not what the cause of the quarrel is, 

whether real or imaginary, or who draws 

or strikes first. The strike of the blow 

must be without any intention to kill or 

seriously injure the other. If two men start 

fighting and one of them is unarmed 

while the other uses a deadly weapon, the 

one who uses such weapon must be held 

to have taken an undue advantage denying 

him the entitlement to Exception 4. True 

the number of wounds is not the criterion, 

but the position of the accused and the 

deceased with regard to their arms used, 

the manner of combat must be kept in 

mind when applying Exception 4. When 

the deceased was not armed but the 

accused was and caused injuries to the 

deceased with fatal results, the Exception 

4 engrafted to Section 300 is excepted and 

the offences committed would be one of 

murder.  
 

  9. The occasion for sudden 

quarrel must not only be sudden but the 

party assaulted must be on an equal 

footing in point of defence, at least at the 

onset. This is specially so where the 

attack is made with dangerous weapons. 

Where the deceased was unarmed and did 

not cause any injury to the accused even 

following a sudden quarrel if the accused 

has inflicted fatal blows on the deceased, 

Exception 4 is not attracted and 

commission must be one of murder 

punishable under Section 302. Equally for 

attracting Exception 4 it is necessary that 

blows should be exchanged even if they 

do not all find their target. Even if the 

fight is unpremeditated and sudden, yet if 

the instrument or manner of retaliation be 

greatly disproportionate to the offence 

given, and cruel and dangerous in its 

nature, the accused cannot be protected 

under Exception 4...." 
 

 23.  All the above three cases were 

considered by the Apex Court in Surain 

Singh v The State of Punjab and 
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ultimately, it has been held by the Apex 

Court in that particular case, that the 

accused was liable to be convicted under 

Section 304 Part II of IPC and not under 

Section 302 of IPC. 
 

 24.  In Ranjitham v Basavaraj., the 

Supreme Court, while dealing with the 

similar issue, observed in paragraphs 28, 

29, 30 and 31 as under: 
 

  "28. In Hari Ram vs. State of 

Haryana, (1983) 1 SCC 193, there was an 

altercation between the appellant and the 

deceased. The appellant had remarked 

that the deceased must be beaten to make 

him behave. He thereafter ran inside the 

house, brought out a jelly and thrust it 

into the chest of the deceased. This Court 

observed that in the heat of altercation 

between the deceased on the one hand, 

and the appellant and his comrades on the 

other, the appellant seized a jelly and 

thrust it into the chest of the deceased. 

This was preceded by his remark that the 

deceased must be beaten to make him 

behave. Therefore, it does not appear that 

there was any intention to kill the 

deceased. This Court, therefore, set aside 

the conviction of the appellant under 

Section 302 IPC and instead convicted 

him under Section 304 Part II IPC and 

sentenced him to suffer rigorous 

imprisonment for five years.  
 

  29. In Jagtar Singh vs. State of 

Punjab, (1983) 2 SCC 342, in a trivial 

quarrel the appellant wielded a weapon 

like a knife and landed a blow on the 

chest of the deceased. This Court 

observed that the quarrel had taken place 

on the spur of the moment. There was 

exchange of abuses. At that time, the 

appellant gave a blow with a knife which 

landed on the chest of the deceased and 

therefore, it was permissible to draw an 

inference that the appellant could be 

imputed with a knowledge that he was 

likely to cause an injury which was likely 

to cause death but since there was no 

premeditation, no intention could be 

imputed to him to cause death. This 

Court, therefore, convicted the appellant 

under Section 304 Part II IPC instead of 

Section 302 IPC and sentenced him to 

suffer rigorous imprisonment for five 

years. 
 

  30. In Hem Raj v. The State 

(Delhi Administration), 1990 Supp. SCC 

291, the appellant and the deceased had 

suddenly grappled with each other and the 

entire occurrence was over within a 

minute. During the course of the sudden 

quarrel, the appellant dealt a single stab 

which unfortunately landed on the chest 

of the deceased resulting in his death. 

This Court observed that (SCC p. 295, 

para 14) as the totality of the established 

facts and circumstances show that the 

occurrence had happened most 

unexpectedly, in a sudden quarrel and 

without premeditation during the course 

of which the appellant caused a solitary 

injury to the deceased, he could not be 

imputed with the intention to cause death 

of the deceased, though knowledge that 

he was likely to cause an injury which is 

likely to cause death could be imputed to 

him. This Court, therefore, set aside the 

conviction under Section 302 IPC and 

convicted the appellant under Section 304 

Part II IPC and sentenced him to undergo 

rigorous imprisonment for seven years. 
 

  31. In V. Subramani, (2005) 10 

SCC 358, there was some dispute over 

grazing of buffaloes. Thereafter, there 

was altercation between the accused and 

the deceased. The accused dealt a single 
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blow with a wooden yoke on the 

deceased. Altering the conviction from 

Section 302 IPC to Section 304 Part II 

IPC, this Court clarified that it cannot be 

laid down as a rule of universal 

application that whenever death occurs on 

account of a single blow, Section 302 IPC 

is ruled out. The fact situation has to be 

considered in each case. Thus, the part of 

the body on which the blow was dealt, the 

nature of the injury and the type of the 

weapon used will not always be 

determinative as to whether an accused is 

guilty of murder or culpable homicide not 

amounting to murder. The events which 

precede the incident will also have a 

bearing on the issue whether the act by 

which death was caused was done with an 

intention of causing death or knowledge 

that it is likely to cause death but without 

intention to cause death. It is the totality 

of circumstances which will decide the 

nature of the offence." 
 

 25.  Applying the above principle of 

law in the present case, it is apparent that 

the offence has been committed without 

there being any premeditation in a sudden 

fight in the heat of passion upon a sudden 

quarrel. Facts also disclose that the 

accused persons have not taken any undue 

advantage or acted in a cruel or unusual 

manner. Thus, the case of the accused 

persons would fall under Exception 4 of 

Section 300 of IPC, i.e.'culpable homicide 

not amounting to murder'. 
 

 26.  The next question, which arises 

for consideration of this Court, is as to 

whether the accused persons are liable to 

be convicted under Section 304 Part-I or 

Part-II of IPC. 
 

  Considering the fact that at the 

spur of moment, the incident occurred and 

as a result thereof, injuries have been 

caused to the deceased as well as the 

injured and further considering the 

statements of three eye-witnesses, it can 

safely be held that the accused persons are 

liable to be convicted under Section 304 

Part-II of IPC.  
 

 27.  Another question, which arises 

for consideration of this Court, is as to 

what would be the appropriate sentence to 

be imposed upon the accused appellants. 
  
  Having considered the facts that 

the incident occurred 37 years back; out 

of 10 accused persons, four have already 

expired and one has been declared 

juvenile and the accused appellants are 

willing to compensate the family of the 

deceased, we are of the considered view 

that, in the peculiar facts and 

circumstances of the case, ends of justice 

would be served, if the accused 

appellants, except accused no.7-Ashok, 

are sentenced to five years rigorous 

imprisonment. Order accordingly.  

 

  However, looking to the 

provisions of Section 357 of Cr PC and 

the judgment of the Apex Court in 

Ankush Shivaji Gaikwad v State of 

Maharashtra, we are of the view that the 

accused-appellants are liable to 

compensate the victim's family by paying 

a total compensation of Rs.1,50,000/- 

(One Lakh Fifty Thousand Only) under 

Section 357 of Cr PC. Accordingly, 

accused-appellants, Ram Shankar, Onkar, 

Rajeshwar, Laxmi and Bhadeshwar are 

directed to pay monetary compensation of 

Rs. 30,000/- each to the victim's family.  
 

  Let this amount be deposited 

before the concerned Court below within 

two years from today. After depositing the 
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aforesaid amount before the concerned 

Court below, it shall be paid to the wife of 

deceased Shiv Raj, if surviving, or to his 

legal heirs. In case, the accused appellants 

fail to deposit the said amount of 

compensation within the aforesaid time, 

they shall undergo additional jail sentence 

of one year and the Court below shall 

proceed to recover the amount of 

compensation in the light of judgment of the 

Apex Court reported in Kumaran Vs State 

of Kerala and another.  
 

 28.  So far as the question of 

sentence to be imposed upon accused 

no.7-Ashok is concerned, his case is 

referred to the concerned Juvenile Justice 

Board to pass appropriate orders, as he 

has already been declared a juvenile by 

the Board. 
 

 29.  Since the accused-appellants are 

reported to be on bail, they be taken into 

custody forthwith for serving remaining 

sentence in terms of this judgment. 
 

 30.  Let a copy of this judgment be 

sent to the concerned trial Court forthwith 

for compliance. 
 

 31.  The appeal is partly allowed. 
---------- 
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(Delivered by Hon’ble Pritinker Diwaker, J.) 
 

 1.  This appeal arises out of 

impugned judgement and order dated 

24.3.1987 passed by Sessions Judge, 

Etawah in Sessions Trial No. 4 of 1985 

convicting the accused persons, namely, 

Lal Bahadur, Sher Singh and Shashtri 

under Section 302 read with Section 34 of 

IPC and accused Jai Dutt under Section 

302 of IPC and sentencing them to 

undergo life imprisonment. 
 

 2.  As per prosecution case, 

complainant Bhojraj hired a tractor of one 

Sharma for ploughing his agricultural 

field. There was some dispute regarding 

payment to the owner of said tractor and a 

complaint was made by the owner of the 

tractor to Pulandar Singh who allegedly 

abused the deceased. After about 4-5 days 

of the above incident when the deceased 

was working in his agricultural field, all 

the four accused reached there and started 

abusing him. It is further alleged that Ram 

Autar (decease) was beaten by the 

accused persons. Accused Jai Dutt was 

having 'Moosal' (pestle) with him, 

accused Lal Bahadur was having spear, 

whereas the remaining two accused Sher 

Singh and Shashtri were having clubs 

with them. The incident of 'marpeet' was 

witnessed by PW-1, Bhoj Raj and PW-2 

Sone Lal. The incident occurred on 

20.12.1983 at 7:00 A.M. and the matter 

was reported to the police at 10:15 A.M. 

by PW-1, Bhoj Raj against all the accused 

persons. Based on this report, offence 

under Sections 323, 504, 506 of IPC was 

registered against all the accused persons. 

Injured Ram Autar was immediately 

shifted to a hospital at Lucknow where, he 

succumbed to his injuries on 26.12.1983 

at about 9:45 p.m. 
 

 3.  Inquest on the dead body of the 

deceased was conducted on 27.12.1983 

vide Ex. Ka.1 and body was sent for 

postmortem which was conducted on the 

same day vide Ex. Ka. 12 by PW-8, Dr. 

P.R Mishra. 
 

 4.  As per postmortem report, 

following injuries were found on the body 

of the deceased: 
 

  (I) Scabbed abraded contusion 8 

cm x 6 cm on the left side of head 5 cm 

above in left eye brow. 
 

  (II) Scabbed abraded contusion 

9 cm x 5 cm on the left scapula region. 
 

  (III) Scabbed abraded contusion 

6 cm x 5 cm on the left side of buttock. 
 

  (IV) Abraded contusion 4 cm x 

9 cm on the 5th lumber spine. 
 

  (V) Infected wound 1.5 cm x 0.5 cm 

muscle deep on the frond & mid of left leg. 
 

  (VI) Multiple scabbed abraded 

contusion in an area 18 cm x 2 cm on the 

upper half of left leg. 
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  (VII) Scabbed abrasion on an 

area of 22 cm x 2 cm on the front of right 

leg. 
 

  The cause of death of the 

deceased was due to comma as a result of 

head injury.  
 

 5.  Initially charge was framed 

against all the accused persons under 

Section 302/34 of IPC but later amended 

charge was framed against accused Jai 

Dutt, under Section 302 of IPC and 

against the remaining accused persons, it 

was framed under Section 302/34 of IPC. 
 

 6.  So as to hold accused persons 

guilty, prosecution has examined nine 

witnesses. Statements of the accused-

appellants were also recorded under 

Section 313 of Cr.P.C. in which, they 

pleaded their innocence and false 

implication. 
 

 7.  By the impugned judgment, the 

trial Judge has convicted all the four 

accused persons under Section 302/34 and 

302 of IPC and sentenced them as 

mentioned in paragraph no. 1 of this 

judgment. Hence this appeal. 
 

 8.  During pendency of present 

appeal, accused-appellant Lal Bahadur 

has expired and, therefore, appeal in his 

respect is abated. Appeal in respect of 

accused-appellant Sher Singh has already 

been abated on account of his death. The 

present appeal now confines only in 

respect of accused Jai Dutt and Shashtri. 
 

 9.  Learned counsel for the appellants 

submits: 
 

  (I) that PW-1, Bhoj Raj and 

PW-2, Sone Lal have not seen the actual 

occurrence, they are not eye-witnesses to 

the incident and are planted witnesses. 
 

  (II) that both PW-1 and PW-2 

are interested witnesses and, therefore, 

they have falsely implicated the 

appellants. 
 

  (III) that prosecution is not sure 

about the place of occurrence and three 

different places have been shown as place 

of occurrence. 
 

  (IV) that the deceased died 

because of injury no.1 sustained by him 

on his head but no fracture on the head 

was noticed by the autopsy surgeon. 
 

  (V) that only fracture of fibula 

bone has been found by the radiologist 

PW-7, Dr. R.K. Chaudhary vide Ex. Ka-

11. 
 

  (VI) that deceased died after six 

days of the incident and, therefore, 

considering the injuries sustained by him, 

even if the entire prosecution case is taken 

as it is, at best, offence under Section 326 

of IPC is made out against the accused 

persons. 
 

 10.  On the other hand, supporting 

the impugned judgment, it has been 

argued by the State Counsel that the 

conviction of the appellants is in 

accordance with law and there is no 

infirmity in the same. It has been further 

argued that when the incident occurred in 

the presence of family members alone, 

question of examining any independent 

witness does not arise and no fault can be 

attributed to the prosecution. 
 

 11.  We have heard learned counsel 

for the parties and perused the record. 
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 12.  PW-1, Bhoj Raj is the informant 

and father of the deceased. While 

supporting the prosecution case, he has 

stated that he had taken the services of 

one Sharma for ploughing his agricultural 

field with his tractor and there was some 

dispute in payment. He states that brother 

of accused-appellant Sher Singh, namely, 

Pulandar intervened in the matter and had 

threatened his son Ram Autar and on the 

date of incident, all the accused persons 

carrying weapons in their hands reached 

to the place of occurrence and caused 

injuries to Ram Autar. He has clarified 

that accused Lal Bahadur was having 

spear, Jai Dutt was having Moosal 

(pestle), whereas Sher Singh and Shashtri 

were carrying clubs in their hands. In the 

cross-examination, this witness remained 

firm and nothing could be elicited from 

him to doubt his credibility. 
 

 13.  PW-2, Sone Lal is the other eye-

witness to the incident and his statement 

is almost identical to that of PW-1, Bhoj 

Raj. He too has categorically stated that 

all the accused persons caused injuries to 

Ram Autar and Ram Autar was taken to a 

hospital at Lucknow where after about six 

days, he succumbed to his injuries. 
 

 14.  PW-3, Kshetra Pal Singh (Head 

Constable), recorded the FIR. 
 

 15.  PW-4, Dr. P.C. Dubey, has 

proved the admission of injured ram 

Autar in a hospital at Lucknow. 
 

 16.  PW-5, S.I., Kashi Ram Gupta, 

conducted inquest. 
 

 17.  PW-6, Dr. B.L. Katiyar, did 

MLC of injured Ram Autar vide Ex. 

Ka.10 at PHC Bidhuna and has noticed 

following nine injuries: 

  (I) Lacerated wound 1.5 cm x 

0.2 cm x 0.2 cm on the left side of head 7 

cm above the left ear, margins irregular, 

direction oblique & downwards. 
 

  (II) Red contusion 8 cm x 6 cm 

on the back of upper arm, 10 cm above 

the elbow joint. 
 

  (III) Red contusion 4 cm x 2 cm 

on the back of left forearm, 8 cm below 

the elbow joint. 
 

  (IV) Red contusion 6 cm x 6 cm 

on the dorsal aspect of left hand 4 cm 

below the wrist joint. 
 

  (V) Abrasion 3 cm x 1.5 cm on 

the back of right elbow joint. 
 

  (VI) An incised wound 1 cm x 

0.2 cm x 0.3 cm on the front of left leg, 23 

cm below the knee joint, margins clean 

cut, direction oblique & downwards, 

blood clotted. 
 

  (VII) An incised wound 2 cm x 

0.5 cm x 0.2 cm on the left leg front side, 

5 cm below the injury no. 6, margins 

clean cut, direction oblique & 

downwards, blood clotted. 
 

  (VIII) A traumatic swelling 16 cm 

x 10 cm on the left ankle joint, deformity & 

tenderness present, movement restricted, 

advised X-ray A P & L view. 
 

  (IX) An incised wound 1 cm x 

0.2 cm x 0.2 cm on the front of right leg 4 

cm below the knee joint, margins clean 

cut, direction oblique & downwards, 

blood clotted. 
 

 18.  PW-7, Dr. R.K. Chaudhary, is a 

radiologist who proved the report Ex. Ka. 
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11 and a fracture of fibula bone was found 

by him. 
 

 19.  PW-8, Dr. P.R. Mishra, 

conducted postmortem on the body of the 

deceased. According to him except injury 

no.1, none of the injury was found on the 

vital part of the body of deceased. He 

further states that he has not found any 

fracture on the head of the deceased. 
 

 20.  PW-9, S.I. Govind Singh, is an 

Investigating Officer, has duly supported 

the prosecution case. 
 

 21.  Close scrutiny of the evidence 

makes it clear that on 20.12.1983 in the 

evening, four accused persons have 

entered the field of the complainant and 

started abusing deceased Ram Autar. All 

the accused persons were having different 

weapons with them, as mentioned above 

in their evidence. All of them started 

beating the deceased resulting number of 

injuries on his body. Ram Autar was 

immediately taken to a hospital and later 

considering his serious condition, he was 

taken to hospital at Lucknow where, after 

about six days, he succumbed to his 

injuries on 26.12.1983. In the 

postmortem, only one head injury has 

been found by the autopsy surgeon but 

there was no fracture on his head. The 

incident has been witnessed by PW-1, 

Bhoj Raj and PW-2, Sone Lal and both 

these witnesses have duly supported the 

prosecution case. 
 

 22.  We find no force in the 

argument of the defence that only 

interested witnesses have been examined. 

Law in this respect is very clear. 
 

  It is well settled principle of law 

that the evidence of an interested witness 

should not be equated with that of a 

tainted evidence or that of an approver so 

as to require corroboration as a matter of 

necessity. All that the Courts required as a 

rule of prudence, not as a rule of law, was 

that the evidence of such witness should 

be scrutinized with a little care. It has to 

be realized that related and interested 

witness would be the last persons to 

screen the real culprits and falsely 

substitute innocent ones in their places. 

Indeed there may be circumstances where 

only interested evidence may be available 

and no other, e.g. when an occurrence 

takes place at midnight in the house when 

the only witnesses who could see the 

occurrence may be the family members. 

In such cases, it would not be proper to 

insist that the evidence of the family 

members should be disbelieved merely 

because of their interestedness. But once 

such witness was scrutinized with a little care 

and the Court was satisfied that the evidence 

of the interested witness have a ring of truth 

such evidence could be relied upon even 

without corroboration. Thus, the evidence 

cannot be disbelieved merely on the ground 

that the witnesses are related to each other or 

to the deceased. In case the evidence has a 

ring of truth to it, is cogent, credible and 

trustworthy, it can, and certainly should, be 

relied upon. (See Anil Rai vs. State of Bihar 

(2001) 7 SCC 318; State of U.P. vs. Jagdeo 

Singh (2003) 1 SCC 456; Bhagalool Lodh 

& Anr. vs. State of U.P. (2011) 13 SCC 

206; Dahari & Ors. vs. State of U.P. (2012) 

10 SCC 256; Raju @ Balachandran & 

Ors. vs. State of Tamil Nadu (2012) 12 

SCC 701; Gangabhavani vs. Rayapati 

Venkat Reddy & Ors. (2013) 15 SCC 298; 

Jodhan vs. State of M.P. (2015) 11 SCC 

52).  
 

 23.  The Supreme Court in the matter 

of Bur Singh and Anr. vs. State of 
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Punjab, (2008) 16 SCC 65 has held that 

merely because the eyewitnesses are 

family members their evidence cannot per 

se be discarded. When there is allegation 

of interestedness, the same has to be 

established. Mere statement that being 

relatives of the deceased they are likely to 

falsely implicate the accused cannot be a 

ground to discard the evidence which is 

otherwise cogent and credible. Further, 

the Supreme Court in the matter of 

Sudhakar vs. State, AIR 2018 SC 1372 

and Ganapathi vs. State of Tamil Nadu, 

AIR 2018 SC 1635 relying in its earlier 

judgments held as under: 
 

  "18. Then, next comes the 

question 'what is the difference between a 

related witness and an interested 

witness?. The plea of "interested witness", 

"related witness" has been succinctly 

explained by this Court that "related" is 

not equivalent to "interested". The witness 

may be called "interested" only when he 

or she derives some benefit from the 

result of a litigation in the decree in a 

civil case, or in seeing an accused person 

punished. In this case at hand PW 1 and 5 

were not only related witness, but also 

'interested witness' as they had pecuniary 

interest in getting the accused petitioner 

punished. [refer State of U.P. v. 

Kishanpal and Ors., (2008) 16 SCC 73] : 

(2008 AIR SCW 6322). As the prosecution 

has relied upon the evidence of interested 

witnesses, it would be prudent in the facts 

and circumstances of this case to be 

cautious while analyzing such evidence. It 

may be noted that other than these 

witnesses, there are no independent 

witnesses available to support the case of 

the prosecution."  
 

  Relationship is not a factor to 

affect credibility of a witness. There is no 

proposition in law that relatives are to be 

treated as untruthful witnesses. On the 

contrary, reason has to be shown when a 

plea of partiality is raised to show that the 

witnesses had reason to shield the actual 

culprit and falsely implicate the accused. 

A witness who is a relative of deceased or 

victim of the crime cannot be 

characterized as 'interested'. The term 

'interested' postulates that the witness has 

some direct or indirect 'interest' in having 

the accused somehow or other convicted 

due to animus or for some other oblique 

motive. A close relative cannot be 

characterized as an 'interested' witness. 

He is a 'natural' witness. His evidence, 

however, must be scrutinized carefully. If 

on such scrutiny his evidence is found to 

be intrinsically reliable, inherently 

probable and wholly trustworthy, 

conviction can be based on the 'sole 

testimony of such witness. (See- Harbans 

Kaur and another vs. State of Haryana, 

2005 AIR SCW 2074; Namdeo vs. State 

of Maharashtra, 2007 AIR SCW 1835; 

Sonelal vs. State of M.P., 2008 AIR 

SCW 7988; and Dharnidhar vs. State of 

Uttar Pradesh and Others & other 

connected appeals, (2010) 7 SCC 759).  
 

 24.  PW-1, Bhoj Raj and PW-2, Sone 

Lal appear to be wholly trustworthy and 

we have no reason to disbelieve their 

statements. Considering their statements, 

which has been duly supported by the 

medical and postmortem report of the 

deceased, complicity of the appellants in 

commission of offence has been duly 

proved by the prosecution. 
 

 25.  The next question which arises 

for the consideration of this Court is as to 

what offence has been committed by the 

accused persons. Both the accused-

appellants Jai Dutt and Shashtri have 
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actively participated in the 'marpeet' and 

caused injuries to the deceased. 
 

 26.  Considering all the aspects of the 

case, in particular, the fact that the 

deceased died after six days of the 

incident, no fracture of head was found, 

we are of the considered view that the act 

of the appellants would fall under Section 

326 of IPC and not under Section 302/34 

of IPC or 302 of IPC. Accordingly, we 

hold that appellants Jai Dutt and Shahstri 

are liable to be convicted under Section 

326 of IPC. 
 

 27.  The next question which arises 

for consideration of this Court is as to 

what would be appropriate sentence to be 

imposed upon the accused-appellants. The 

incident occurred about 36 years back and 

therefore, we are of the view that jail 

sentence of two years would be sufficient 

to meet the ends of justice and we order 

accordingly. In addition accused-

appellants Jai Dutt and Shashtri are 

directed to pay monetary compensation of 

Rs. 1 lakh each to the objector Raman 

Babu. 
 

 28.  Taking cumulative effect of the 

evidence and the facts, and further 

considering the judgment of the Apex 

Court in Ankush Shivaji Gaikwad vs. 

State of Maharashtra, (2013) 6 SCC 770, 

we are of the view that accused-appellants 

Jai Dutt and Shashtri are liable to 

compensate to objector, Raman Babu by 

paying a compensation of Rs. 2,00,000/- 

under Section 357 of Cr.P.C. 

Accordingly, during this period of two 

years, accused-appellants Jai Dutt and 

Shashtri are directed to deposit Rs. 

2,00,000/- before the trial court and, in 

turn, the trial court shall disburse the said 

amount to the objector, Raman Babu. In 

case, accused-appellants fail to deposit the 

compensation within stipulated time, they 

shall undergo the additional jail sentence 

of one year and the court below shall 

proceed against them in the light of 

judgment of the Apex Court reported in 

Kumaran Vs State of Kerala and another 

(2017) 7 SCC 471. 
 

 29.  Accused-appellants Jai Dutt and 

Shashtri are reported to be on bail. Their 

bail bonds stand cancelled and they be 

taken into custody immediately for 

serving the remaining sentence. 
 

 30.  The appeal is partly allowed.  
---------- 
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is to be based on circumstantial evidence 
solely. (Para 26) 

 
The doctrine of last seen together shifts the 
burden of proof on the accused as per section 

106 IEA. (Para 28) 
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the accused were seen last alive and the 
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being the author of the crime becomes 

impossible. (Para 43) 
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(Delivered by Hon’ble Pradeep Kumar 

Srivastava, J.) 
 

 1.  Heard Sri Akhilesh Singh, learned 

counsel for the appellant and learned 

A.G.A. for the State. Perused the record. 
 

 2.  This criminal appeal has been 

preferred against the impugned order 

dated 12.02.1999, passed by 3rd 

Additional District & Sessions Judge, 

Farrukhabad, in Sessions Trial No. 407 of 

1987 (State vs. Rajjan and another), Case 

Crime No. 244 of 1984, under Sections 

302 and 201 I.P.C., Police Station 

Chhibramau. District Farrukhabad by 

which the accused-appellant Rajjan @ 

Yogesh Kumar has been convicted and 

sentenced under Section 302 I.P.C. for 

life imprisonment along with fine of Rs. 

5000/- and in default one year additional 

rigorous imprisonment and under Section 

201 I.P.C. for five years rigorous 

imprisonment along with fine of Rs. 

3000/- and in default six months 

additional rigorous imprisonment. It has 

further been directed that both the 

sentences shall run concurrently. 

However, in the absence of sufficient 

evidences, other accused Vivek Kumar 

was acquitted from the charges leveled 

under Section 302/201 IPC. 
 

 3.  As per prosecution version from 

the morning of 07.07.1984 to 08.07.1984 

(exact time is not known) on Saurikh 

Road, Police Station Chhibramau, 

Farrukhabad, the accused persons namely 
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Rajjan @ Yogesh and Vivek Kumar in 

furtherance of their common intention, 

caused the death of Smt. Ram Nandini by 

causing stab injuries by knife. The dead 

body was thrown in a well so that the 

dead body may be destroyed and this they 

did in order to wash the evidence against 

them. 
 

 4.  The report was lodged with regard 

to recovery of the dead body by 

Chowkidar, Police Station Chhibramau on 

08.07.1984 orally that a dead body is 

lying in the dry well. The whereabouts of 

the dead woman could not be known. The 

woman is young. This oral report was 

entered into the GD on the same day and 

the police took the dead body into 

possession and the recovered blood 

stained bricks, plain bricks, slippers and 

piceces of broken bangles were also taken 

into possession from the spot and which 

were separately sealed. The inquest report 

was prepared. At the time of inquest, 

injuries caused by the knife were found 

on the body of the deceased. No 

incriminating material was found around 

the well due to which it appeared that she 

was killed somewhere else and her body 

was thrown in the well. Thereafter, the 

case was registered under Sections 302 

and 201 IPC. 
 

 5.  The case was investigated and 

during investigation some local persons 

sent a letter in which it was mentioned 

that the woman was killed by accused 

Rajjan @ Yogesh Kumar and his friend. 

The husband of the deceased when came 

from the field on 06.07.1984, was 

informed by his elder sister-in-law 

(Bhabhi) that his wife has gone to her 

parents Rajjan @ Yogesh Kumar. She 

gave her the key of the house. The 

husband continued searching his wife for 

6 to 7 days but did not find her either on 

her parental house or on the house of the 

sister of Rajjan @ Yogesh Kumar. On 

25.07.1984, the husband lodged a first 

information report against Rajjan @ 

Yogesh Kumar for the offence under 

Section 498 IPC and continued searching 

her and Rajjan @ Yogesh Kumar. Later 

on, he came to know that a dead body has 

been recovered in Village Chhibramau in 

the previous month. He went to the police 

station and on the basis of her clothes, 

slippers and photo of the dead body, he 

recognized to be of his wife Ram Nandini. 

His statement and the statements of 

Dhaniram and Munna Lal was recorded 

by the Investigating Officer and the 

Investigating Officer came to a 

conclusion that Ram Nandini was killed 

by Rajjan @ Yogesh Kumar and his 

friend Vivek Kumar by causing injuries 

by knife and after taking her ornaments, 

they threw her dead body in the well. 

Regarding motive for the commission of 

the offence, it was also found during 

investigation that accused Rajjan @ 

Yogesh Kumar is the brother of the 

brother-in-law (Saarhu) of the husband of 

deceased Ram Nandini. He is aged about 

24-25 years and the deceased was also of 

similar age and he used to come to her 

and was having illicit relationship with 

the deceased. The people knew her to be 

his keep. On 06.07.1984, wearing her 

ornaments, she went with Rajjan @ 

Yogesh Kumar and because she was 

insisting him to solemnize court marriage 

with her, the accused persons killed her. 
 

 6.  After finding sufficient evidence 

against the accused persons, charge sheet 

was submitted by the Investigating 

Officer under the aforesaid sections. 
 7.  The learned trial court framed 

charges against the accused persons for 
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the offences under Sections 302 and 201 

IPC. The accused persons denied the 

charges and claimed trial. 
 

 8.  The prosecution examined PW-1 

Munshi, PW-2 Lala Ram, PW-3 Munna 

Lal, PW-4 Dhani Ram. PW-5 Khannu 

Singh, PW-6 Chandrabhan Singh, PW-7 

Harvansh Singh, PW-8 Dr. K.K. 

Jagatyyani, PW-9 Suresh, PW-10 Ram 

Sewak Gupta and PW-11 Ram Awatar, 

who have stated about the incident and 

proved the documentary evidence. 
 

 9.  The statement of accused persons 

were recorded under Section 313 Cr.P.C., 

wherein they have stated that they have 

been falsely implicated in the present case 

due to enmity with Munna Lal who is 

brother-in-law (Saarhu) of the husband of 

the deceased. 
 

 10.  After hearing counsel for both 

the sides, the learned trial court has 

acquitted co-accused Vivek Kumar and 

convicted and sentenced the present 

accused-appellant Rajjan @ Yogesh 

Kumar for the offences under Section 302 

and 201 I.P.C. 
 

 11.  Feeling aggrieved by the 

impugned judgment, the convicted 

appellant has filed the present criminal 

appeal stating that the impugned 

conviction and sentence is against the 

weight of evidence on record and is 

contrary to law and the sentences awarded 

is too severe. The impugned judgment is 

liable to be set aside and the appellant is 

entitled for acquittal. 
 

 12.  Learned counsel for the 

appellant has submitted that there is no 

eye witness who might have seen the 

occurrence nor anybody saw the accused 

causing injuries to the deceased and 

throwing her dead body in the well. 

Moreover, there was no reason for the 

accused-appellant to kill the deceased if 

he was having illicit relationship with her. 

There is no evidence on record to link the 

appellant with the commission of offence. 

Moreover, the co-accused has been 

acquitted on the basis of same evidence 

by the impugned order. 
 

 13.  On the other hand, learned 

A.G.A. has argued that the chain of 

circumstances proved by the prosecution 

has established the guilt beyond any 

shadow of doubt against the appellant and 

on the basis of evidence on record, the 

learned trial court has rightly convicted 

and sentenced him. 
 

 14.  PW-1 Munshi is the witness who 

saw the people gathered around the well 

in which the dead body of the deceased 

was lying and he gave information in the 

police station and during statement he 

signed over the G.D. Ext. Ka-1. 
 

 15.  PW-2 Lala Ram is the husband 

of the deceased who has stated that the 

deceased was his wife and was aged about 

22-24 years who was healthy and of fair 

complexion. The accused Rajjan took her 

from his house when he was on his field. 

He came to know about it, when he came 

back and did not find his wife and the 

door of the house was closed. His Sister-

in-law (Bhabhi) informed him that his 

wife has gone to her parents with Rajjan, 

leaving behind his elder son Sonu. He has 

stated that his wife used to go and come 

back to her parents but when she did not 

come back in 10-12 days, he went to her 

parents' house and when he told that she 

did not come there, he went to her sister but 

she also told that she did not come there. He 
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inquired about Rajjan and found that his tea 

shop which is situated at road ways bus stand 

was closed. He was told by local persons that 

Rajjan is not coming from 10-15 days and the 

shop is closed. Then he filed a report against 

Rajjan which he filed before the court at the 

time of statement and proved the same as Ext. 

Ka-1. He has further stated that he continued 

searching his wife and after about a month, he 

went to Chhibramau market. He found the 

people talking about the dead body of a 

woman recovered from the well. He consulted 

his family members and after 12-13 days, he 

went to Police Station Chhibramau and on 

inquiry he was shown the clothes after 

breaking the seal and by the clothes, he 

recognized that the same was of his wife as 

she used to wear that clothes in the house. The 

recovered clothes, broken bangles and slippers 

have been proved by him in his examination 

as Material Exts. 1 to 5. Rajjan used to come 

to his house and he was in his relation and he 

believes that he must have killed his wife. She 

went with Rajjan wearing ornaments of about 

Rs. 10,000/-. 
 

 16.  PW-3 Munnal Lal has stated that he 

knows Rajjan who is relative of Lala Ram and 

he used to come to the house of Lal Ram. He 

saw the deceased coming with Rajjan on 

06.08.1984 at 10 A.M. and both went to 

Chhibramau on a bus. At that time, he was 

sitting on a pulia where the bus used to stop 

and witness Dhani Ram was also present 

there, who also saw the deceased coming with 

Rajjan. Both PW-3 and Dhani Ram were 

grazing their buffalos. He has sated that since 

then he never saw the deceased. Lala Ram 

had gone to search out his wife and when he 

came back, he informed him about it. 
 

 17.  PW-4 Dhani Ram has also stated 

that when he and Munna Lal were grazing 

their buffalos. From the road side pulia 

they saw the deceased going with accused 

Rajjan on a bus to Chhibramau. 

Thereafter, he never saw the deceased. 
 

 18.  PW-5 Khunnu Singh has not 

stated anything in support of prosecution 

version, hence he has been declared 

hostile. 
 

 19.  PW-6 S.I. Chandrabhan Singh 

has stated that he got the investigation of 

the case on 11.08.1984 and prior to him, 

the case was being investigated by S.I. 

Harvansh Singh and SI V.K. Gupta. After 

recording the statements of the witnesses 

and completing the investigation, he 

submitted charge sheet against both the 

accused persons which is Ext. Ka-2. 
 

 20.  PW-7 S.I. Harvansh Singh has 

stated that he recovered the dead body of 

the deceased from the well along with 

other articles. He prepared the inquest 

report which is Ext. Ka-2, photo lash Ext. 

Ka-3, letter to CMO Ext. Ka-4, Challan 

dead body Ext. Ka-5, recovery memo of 

slipper and broken bangles Ext. Ka-6, 

memo of blood stained bricks and plain 

bricks Ext. Ka-7 and sight map Ext. Ka-8. 
 

 21.  PW-8 Dr. K.K. Jagatyani has 

conducted post-mortem of the dead body 

on 09.07.1984 which was brought by 

Constable Raj Narayan Singh and 

Constable Kailash Singh of Police Station 

Chhibramau in sealed condition along 

with relevant papers and they also 

identified the dead body of the deceased. 

The postmortem report has been proved 

by this witness as Ext. Ka-9. According to 

doctor, the deceased must have died about 

1 and 1 ½ days ago. In the external 

examination it was found that the rigor 

mortis was passed from the upper portion 

of the body and was present in the lower 

limb. The following ante-mortem injuries 
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were found on the dead body of the 

deceased :- 
 

  External Examination :-  
 

  (i) Incised would 8 cm. X 8.5 

cm. X scull deep in the right side of the 

head. 
  (ii) Incised wound 3 cm. X 0.5 

cm. X bone deep above the left eye. 
 

  (iii) Incised wound 2.5 cm. X 0.5 

cm. X bond deep on the left side of the 

lower jaw. 
 

  (iv) Multiple incised wounds, 

seven in number in the area of 11 cm. X 7 

cm. on the front portion of the neck. 
 

  (v) Multiple stabbed injuries in 

the abdomen area of 22 cm. X 20 cm. 

Smallest injury was 0.5 cm. X 0.5 cm. and 

the deepest injury was 4 cm. X 1 cm. with 

clean cut. 
 

  Internal Examination :-  
 

  Both lungs and its membranes 

were found in decomposed conditions. 

Cuttings were found in the pharynx and 

esophagus. Liver was found incised and 

empty. Small and large intestines were 

found incised at several places and liver 

was also found incised. In the abdomen 

cavity of liver, two liters of blood and 

liquid stool were found in mixed 

condition.  
 

  According to doctor, the 

deceased was died due to ante-mortem 

injuries, shock, hemorrhage and heavy 

bleeding. All the injuries found on the 

body of the deceased were possible to 

have been caused by knife and were 

sufficient to cause death. The death was 

possible on 07.07.1984 in between 08:00 

to 08:30 PM.  
 

 22.  PW-9 Suresh Chandra has been 

declared hostile, who has not supported 

the prosecution version. 
 

 23.  PW-10 Ram Sewak Gupta has 

also been declared hostile. 
 

 24.  PW-11 Ram Awatar has stated 

that Lala Ram is his younger brother and 

his wife was Ram Nandini. Both have two 

children. Ram Nandini used to come and 

go to her parents' house. His brother Lala 

Ram has lodged a missing report in police 

station about his wife. The dead body was 

recovered from the well. When she went 

from her house, she was wearing 

ornaments. He did not see when the dead 

body was recovered from the well. He 

identified the clothes of the deceased after 

12-13 days. On recovery of the dead 

body, accused Rajjan fled away and was 

not on his shop and the shop remained 

closed. 
 

 25.  There is no evidence of any 

witness who might have seen the accused 

causing death of the deceased and the 

prosecution case is based on 

circumstantial evidence of "last seen 

together" and two witnesses have been 

examined to prove this fact. In State of 

Rajasthan Vs. Kheraj Ram, (2003) 8 

SCC 224, Vilas Pandurang Patil Vs. 

State of Maharashtra, (2004) 6 SCC 158, 

Arun Bhanudas Pawar Vs. State of 

Maharashtra, 2008 (61) ACC 32 (SC) 

Vithal Eknath Adlinge Vs. State of 

Maharashtra, AIR 2009 SC 2067 and 

Vijay Kumar Vs. State of Rajasthan, 

(2014) 3 SCC 412, the Supreme Court has 

laid down that circumstantial evidence, in 
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order to be relied on, must satisfy the 

following tests : 
 

  1. Circumstances from which an 

inference of guilt is sought to be drawn 

must be cogently and firmly established. 
 

  2. Those circumstances must be 

of a definite tendency unerringly pointing 

towards guilt of the accused. 
 

  3. The circumstances, taken 

cumulatively, should form a chain so 

complete that there is no escape from 

conclusion that within all human 

probability the crime was committed by 

the accused and none else. 
 

  4. The circumstantial evidence in 

order to sustain conviction must be complete 

and incapable of explanation of any other 

hypothesis than that of the guilt of the 

accused but should be inconsistent with his 

innocence- in other words, the circumstances 

should exclude every possible hypothesis 

except the one to be proved. 
 

 26.  In Bhimsingh Vs. State of 

Uttarakhand, (2015) 4 SCC 281, it was laid 

down that when the conviction is to be based 

on circumstantial evidence solely, then there 

should not be any snap in the chain of 

circumstances. If there is a snap in the chain, 

the accused in entitled to benefit of doubt. If 

some of the circumstances in the chain can be 

explained by any other reasonable hypothesis, 

then also the accused is entitled to the benefit 

of doubt. But in assessing the evidence, 

imaginary possibilities have no place. The 

court considers ordinary human probabilities. 
 

 27.  In Rohtas Kumar Vs. State of 

Haryana, 2013 (82) ACC 401 (SC), 

Prithipal Singh Vs. State of Punjab, 

(2012) 1 SCC 10, it has been further laid 

down that The doctrine of "last seen 

together" shifts the burden of proof on the 

accused requiring him to explain how the 

incident had occurred. Failure on the part 

of the accused to furnish any explanation 

in this regard would give rise to a very 

strong presumption against him. 
 

 28.  Further, in Ashok Vs. State of 

Maharashtra, (2015) 4 SCC 393, it was 

explained by the Supreme Court that 

initial burden of proof is on prosecution to 

adduce sufficient evidence pointing 

towards guilt of accused. However, in 

case it is established that accused was last 

seen together with the deceased, 

prosecution is exempted to prove exact 

happening of incident as accused himself 

would have special knowledge of incident 

and thus would have burden of proof as 

per Section 106, Evidence Act. But last 

seen together itself is not conclusive proof 

but along with other circumstances 

surrounding the incident like relations 

between accused and deceased, enmity 

between them, previous history of 

hostility, recovery of weapon from 

accused, etc. non-explanation of death of 

deceased, etc.etc. may lead to a 

presumption of guilt of accused. 
 

 29.  In this case the dead body of a 

woman (the deceased) was seen by the 

village Choukidar lying in a dry well and 

he reported the same on 8.7.1984 at 2.30 

P.M. to the P.S. Chhibramau of which an 

entry was made by police in the 

corresponding G.D. The police took the 

dead body in possession. It was found by 

the inspection of the dead body that 

multiple incised, stabbed and cut wounds 

were present on her body. Inquest was 

prepared on the same day and after 

completing the formalities, the dead body 

was sent for postmortem to the District 
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Hospital. The police also registered an 

offence under section 302,201 I.P.C. 

against unknown person as Crime No.244 

of 1984. 
 

 30.  The postmortem was conducted 

by PW-8 Dr. K. K. Jagatyani on 9.7.1984 

at 2.15 P.M. and he has stated that 

multiple ante-mortem incised, stabbed 

and cut wounds were found on the body 

of deceased caused by knife on all over 

the body from abdomen to face and head. 

According to doctor, the deceased was 

died due to ante-mortem injuries, shock, 

hemorrhage and heavy bleeding. All the 

injuries found on the body of the deceased 

were possible to have been caused by 

knife and were sufficient to cause death. 

The death was possible on 07.07.1984 in 

between 08:00 to 08:30 P.M. and it 

appears that after causing death, the dead 

body was thrown into the well. It is 

pertinent to mention that by the time of 

postmortem, the deceased was not 

identified nor the reason of killing and the 

assailant had come to light. 
 

 31.  The learned trial court has taken 

the reference of letters sent by some 

unknown persons to police attached in the 

file as paper no. 11A to 11A-2 and 11A-3 

stating the persons involved in the murder 

of deceased and one of the name finds 

mention of accused Rajjan and his 

companions. In other letter the deceased 

has been identified to be Veena Pathak. 

But in none of the letters, the deceased 

has been identified to be Smt. 

Ramnandini w/o Lalaram (PW-2). It is 

not understandable why the learned trial 

court took reference of those letters which 

were not authenticated by any evidence 

nor it appears how the police used those 

letters for the purpose of this case. It 

appears that in none of the statement of 

witnesses, particularly formal 

witnesses/I.O., it has not been clarified 

when and on what date the dead body was 

identified and by whom for the first time. 
 

 32.  It is pertinent to mention that the 

C.D. (case dairy) is not attached in the 

lower court record nor it was provided to 

us by the learned A.G.A. even though we 

asked during arguments. But 

unfortunately, we could not get a positive 

answer and it was said that it is a very old 

case and it will be very difficult to get it 

searched and made available. So we do 

not have help of C.D. which might 

become helpful in appreciating the 

sequence of investigation and exact date 

of discovery of particular fact and the 

facts narrated by the learned trial court. It 

is why we have to narrate the prosecution 

version in the way the same has been 

narrated by the learned trial court in the 

impugned judgment. In fact, we have 

almost reproduce the same without 

getting those facts verified by C.D., since 

there is no F.I.R. in this case. Therefore, 

we have to understand that sequence by 

the statement of witnesses. 
 

 33.  The incident took place on 

8.7.1984 when the dead body was for the 

first time seen by the village Choukidar. 

On 19.8.1984, the statement of Lalaram 

(husband of deceased) and his brother 

Ramautar have been examined by I.O. 

PW-6, as he has stated in his statement. It 

means that after 40 days from the 

discovery of dead body, the two close 

relatives of the deceased have been 

examined. In all possibility, the deceased 

must have been identified thereafter by 

them as the I.O. has stated that on 

20.8.1984, he got informed about the 

deceased. 
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 34.  To begin with the analysis of the 

statement of PW-11 Ramautar who is the 

elder brother of Lalaram. He has stated 

that he does not know whether the 

accused took the deceased a day before 

her dead body was discovered. He has 

however stated that accused Rajjan used 

to come to the house of Lalaram as he 

was his relative being younger brother of 

his brother in law (husband of deceased 

sister). He has stated that after 12-13 days 

from the date of discovery of the dead 

body, he identified her dress as he had 

seen the deceased wearing that dress 

earlier. It was black petticoat and blouse 

and sari printed with black flower. He 

gave his statement to I.O. after 12-13 

days. He has denied that he ever gave 

statement to I.O. that one day before, she 

went with Rajjan locking her house and 

delivering the key to the wife of his 

brother Ramkishan. One more thing this 

witness has stated that Lalaram had 

lodged a missing report about his wife. 
 

 35.  PW-2 is Lalaram and the 

correctness of the statements of both the 

witnesses needs to be compared and 

tested on the basis of evidence of each 

other. He has stated that his bhabhi (wife 

of elder brother) told him that his wife 

(deceased) has gone to her parents with 

Rajjan leaving his elder son Sonu and key 

of his house with her. Bhabhi has not 

been examined nor she is a witness in 

charge sheet who could have been the 

best witness of this fact. He has stated that 

his wife used to go to her parents and 

come back and therefore, for 10-12 days 

he waited for her. When she did not come 

back, he went to her parents and was 

informed that she did not come to them. 

He did not even find her to her sister in 

law in Atrouli (Rajjans' house). He went 

to Rajjan's shop at Bus Station and found 

that shop is closed and Rajjan is missing 

from the last 10-15 days. Then he lodged 

a F.I.R. against Rajjan and the copy of 

F.I.R. was filed by the witness which is 

Ext. Ka-2. From the perusal of Ext Ka-2, 

it appears that in PS Talgram, the witness 

lodged N.C.R. against Rajjan on 

25.7.1984 for the offence under section 

498 I.P.C. with allegation that Rajjan has 

eloped with his wife Rajnandini on 

6.7.1984 with ornaments gold, valuable 

and cash with her. The witness in the 

F.I.R. are Dhani Ram And Munna Lal 

who have been examined as PW-3 and 

PW-4 in this case. After that he continued 

searching her for some times. He started 

searching her after 10-12 days, continued 

searching for next 17-18 days. Thereafter, 

when he went to Chhibramau market, he 

heard some people talking that identity of 

the dead body of the woman recovered 

from well is yet not known. Then, after 

12-13 days, with due consultation with 

family members, he went to Police 

Station, Chhibaramau where S.O. showed 

him dresses of the dead body which were 

sealed and he recognized them to be of 

her wife. He has also identified and 

proved the wearings while giving 

statement on oath in court. 
 

 36.  It appears from the statement of 

both witnesses that none of them are 

witness of any relevant fact nor they saw 

deceased going from house with accused. 

Except that they identified wearings of 

deceased, there is nothing important in 

their statement. PW-6 IO has stated that 

the deceased house situated at Bamrouli 

and from there, PS Chhibaramau is at the 

distance of 10-12 km. It appears strange 

that a person whose wife was missing 

since long, could not know about the 

discovery of dead body earlier which 

must have become talk of the town 
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looking to her young age and in the brutal 

way she was caused to death, particularly 

when his brother Ramautar examined as 

PW-11 has stated that he identified the 

wearings after 12-13 days from the date 

of recovery of dead body. 
 

 37.  PW-3 Munnalal and PW-4 

Dhani Ram are the star witnesses of 

circumstance of "last seen together" and 

both have stated that they saw both Rajjan 

and Rajnandini on 6.7.1984 at about 10 

A.M. getting the bus and going to 

Chhibaramau. At that time they were 

grazing their buffalo sitting on a pulia. 

The time of death as ascertained by 

postmortem report is on 7.7.1984 at about 

8-8.30 P.M. It means there is gap of about 

34 hours between last seen together by 

two witnesses and death of deceased. 

Both the witnesses are of same village 

and their residence is at the distant of less 

than 100 yards from the house of 

deceased. Both have stated that they 

informed about it to Lalaram after 17-18 

days. The statement of both these 

witnesses was taken by IO after about two 

and half months. 
 

 38.  Three more witnesses have been 

examined by prosecution but they did not 

support prosecution version nor proved 

any other circumstance showing 

involvement of accused-appellant in the 

murder of deceased. PW-5 is Khunnu 

Singh who has stated that he did not see 

accused killing some woman and this he 

has said twice- in examination-in-chief 

and after being declared hostile, when 

cross-examined by the prosecutor. He has 

further stated that he does not know if 

such statement was written by police. 

PW-9 Suresh Chand, though has stated 

that he knew accused as while going to 

Kanpur in relation to business, he used to 

take tea on his shop. He has stated that he 

never saw the deceased on his shop nor he 

saw her going with Rajjan on Rickshaw in 

the night of the date of incident. 

Although, he has nowhere stated the 

deceased to be keep of accused, in his 

statement the word 'keep' has occurred 

more than once, probably for the reason 

that while putting questions this word was 

used by the prosecution with a view to 

indicate that the deceased was his 'keep.' 

Similar statement has been given by PW-

10 Ramsewak Gupta. All these three 

witnesses have been declared hostile. 
 

 39.  Since C.D. is not provided, it is 

not clear what statement all these three 

witnesses had given to I.O. from which 

the prosecution derived support and made 

them witness. But, from the overall 

statements of these witnesses, a rough 

idea is possible in this regard. PW-5 has 

been examined as a witness who allegedly 

saw accused committing murder to which 

he denied. It means that the only witness 

who was supposed to give direct evidence 

in support of prosecution has not not 

supported the prosecution. It also means 

that the prosecution case was based on 

direct as well as circumstantial evidence. 

This option is not open to prosecution to 

shift the case from direct evidence to 

circumstantial evidence. PW-9 was a 

witness who saw the deceased and 

accused going on rickshaw in the night of 

the date of incident, a fact to which he has 

denied. PW-10 was examined to show the 

conduct of accused that on 7.7.1984 in the 

night, accused came very disturbed and 

asked scooter from painter and the 

witness has denied to this statement. It 

also goes to indicate that the prosecution 

case based on the "last seen together" 

evidence of PW-3 and PW-4, is not 

correct as subsequent to them, allegedly, 
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she was seen by above mentioned 

witnesses whose support was necessary 

for the prosecution. 
 

 40.  In a case based on circumstantial 

evidence, it is always important to allege 

and prove strong motive for the 

commission of offence as motive provides 

a link to complete the chain. Except that 

the deceased went with accused no motive 

appears to have been alleged by 

prosecution. The learned trial court has 

narrated in the impugned judgment that 

regarding motive for the commission of 

the offence, it was also found during 

investigation that accused Rajjan @ 

Yogesh Kumar is the brother of the 

brother-in-law (Saarhu) of the husband of 

deceased Ram Nandini. He is aged about 

24-25 years and the deceased was also of 

similar age. The accused used to come to 

her and was having illicit relationship 

with the deceased. The people knew her 

to be his keep. On 06.07.1984, wearing 

her ornaments, she went with Rajjan @ 

Yogesh Kumar and because she was 

insisting him to solemnize court marriage 

with her, the accused persons killed her. 

For attributing this motive, the learned 

trial court has taken a reference of police 

report which was submitted by police on 

bail application of accused and with the 

help of same, has given a finding that 

both had developed illicit relation and the 

deceased was insisting for marriage, and 

therefore, the accused committed murder. 

None of the prosecution witness has 

stated this motive in on oath statement. 

PW-2 who is the husband of the deceased 

and PW-11, his elder brother, have simply 

stated that the accused was relative and he 

used to come to their house. In the 

statement of PW-9 Suresh Chandra and 

PW-10 Ramsewak Gupta have been 

examined, but they have nowhere stated 

the deceased to be keep of the accused. 

No witness has been examined to prove 

that the deceased ever insisted the accused 

for court marriage. In reading the police 

report in evidence and thereby imputing 

motive on that basis and giving finding 

regarding existence of motive is perverse 

and illegal. We are firmly of the view that 

in absence of any admissible evidence, 

such finding could not be given by the 

learned trial court. Secondly, if the 

accused was in relation with the deceased, 

he was in a beneficial situation and there 

is no evidence to show that because of 

some very annoying reason which 

occurred subsequently, he decided to 

remove her. In such situation, absence of 

any motive casts shadow of doubts on 

prosecution case. 
 

 41.  A joint study of several 

judgments of the Supreme Court 

regarding presence of motive in cases 

based on circumstantial evidence such as 

Babu Vs. State of Kerala, (2010) 9 SCC 

189, Ravinder Kumar Vs. State of 

Punjab, 2001(2) JIC 981 (SC), State of 

H.P. Vs. Jeet Singh, (1999) 4 SCC 370, 

Nathuni Yadav Vs. State of Bihar, (1998) 

9 SCC 238, Sakha Ram Vs. State of 

M.P., 1992 CrLJ 861 (SC), Jagdish Vs. 

State of M.P., 2009 (67) ACC 295 (SC) 

and G. Parshwanath Vs. State of 

Karnataka, AIR 2010 SC 2914, it is clear 

that the law is two fold depending upon 

the conclusiveness of the circumstances 

proved in a particular case. Normally, 

prosecution should prove motive in a case 

based on circumstantial evidence. But, 

absence of motive in a case based on 

circumstantial evidence is not of much 

consequence when proved circumstances 

is so conclusive that it completes the 

chain in itself raising the only hypothesis 

that is the guilt of the accused. 
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 42.  In State of Goa Vs. Pandurang 

Mohite, AIR 2009 SC 1066, State of U.P. 

Vs. Satish, 2005 (3) SCC 114 and Sardar 

Khan Vs. State of Karnataka, (2004) 2 

SCC 442, it has been remarked that 

circumstances of "last seen together" do 

not by themselves and necessarily lead to 

the inference that it was accused who 

committed the crime. There must be 

something more establishing connectivity 

between the accused and the crime. The 

time gap between last seen alive and the 

recovery of dead body must be so small 

that the possibility of any person other 

than the accused being the author of the 

crime becomes impossible. 
 

 43.  In Niranjan Panja Vs. State of 

W.B,(2010) 6 SCC 525 and State of U.P. 

Vs. Satish, (2005) 3 SCC 114, it has been 

further affirmed by the Supreme Court 

that the last seen theory comes into play 

where the time-gap between the point of 

time when the accused and the deceased 

were seen last alive and when the 

deceased is found dead is so small that 

possibility of any person other than the 

accused being the author of the crime 

becomes impossible. It would be difficult 

in some cases to positively establish that 

the deceased was last seen with the 

accused when there is a long gap and 

possibility of other persons coming in 

between exists. 
 

 44.  Recently, in Ravi vs State of 

Karnataka, AIR 2018 SC 2744, reversing 

the conviction based on "last seen 

together" where there was a time gap of 

four days between last seen and recovery 

of dead body and as per postmortem 

report the death must have occurred 30 

hours ago, the Supreme Court held that 

the time gap was considerably large and 

no corroboration was forthcoming, and 

therefore, in absence of any other 

circumstance which could connect the 

accused with crime, reasonable doubt as 

to involvement of accused is created and 

in such situation, the burden would not 

shift under section 106 of the Evidence 

Act. Following the judgment in Mohibur 

Rahman vs State of Assam, (2002) 6 

SCC 715 and Malleshappa vs State of 

Karnataka, (2007) 13 SCC 399, the court 

held: 
 

  "'Last seen together' is certainly 

a strong piece of circumstantial evidence 

against an accused. However, as it has 

been held in numerous pronouncements 

of this Court, the time lag between the 

occurrence of the death and when the 

accused was last seen in the company of 

the deceased has to be reasonably close to 

permit an inference of guilt to be drawn. 

When the time lag is considerably 

large,....., it would be safer for the court to 

look for corroboration."  
 

 45.  Now, considering the law laid 

down and factual situation in Ravi 

(supra), and comparing to the fact 

situation of this instant case, we find that 

time gap between the fact of "last seen 

together" and death of deceased is about 

34 hours. The two witnesses who have 

proved the circumstance of "last seen 

together" are not the persons who last saw 

the two together and the prosecution 

proposed to prove the prosecution version 

by even direct evidence by a witness who 

saw the accused killing the deceased and 

by evidence of witness who also allegedly 

saw them together subsequently, but these 

witnesses turned hostile. "Last seen 

together" may be a conclusive 

circumstance depending upon the facts of 

a particular case. For instance, if two 

persons were last seen staying together in 
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the night in a hotel room and next 

morning one was found to have been 

killed, the circumstance of last seen is 

enough conclusive and the burden to 

prove otherwise will certainly shift on the 

other person and in such case, unless 

otherwise is proved, the presence or 

absence of motive becomes insignificant. 

But if those two persons were seen 

traveling in a public transport and after 

more than 24 hours the other is found 

dead, the time gap will become relevant 

and some more incriminating evidence 

shall be required to corroborate the 

circumstance of last seen to complete the 

chain and prove the guilt. There is no 

evidence further corroborating such as 

recovery of any incriminating article such 

as knife used for causing death or any 

other evidence of like nature. 
 

 46.  In view of above discussion, we 

find that the learned trial court has 

committed error in holding that the chain 

of circumstances was complete to reach a 

finding of guilt against accused-appellant. 

The impugned judgment is perverse, 

illegal and not sustainable under law and 

is liable to be set aside. 
 

 47.  Therefore, the appeal is allowed. 

The impugned judgment dated 12.02.1999, 

passed by 3rd Additional District & Sessions 

Judge, Farrukhabad, in Sessions Trial No. 407 

of 1987 (State vs. Rajjan and another), Case 

Crime No. 244 of 1984, under Sections 302 

and 201 I.P.C., Police Station Chhibramau. 

District Farrukhabad convicting and 

sentencing the accused-appellant is set aside. 

Consequently, the accused-appellant Rajjan 

@ Yogesh Kumar is acquitted. 
 

 48.  If the accused-appellant Rajjan 

@ Yogesh Kumar is in jail, he shall be 

released forthwith. 

 49.  The office is directed to transmit 

back the lower court record to the learned 

trial court immediately along with a copy 

of this judgment for information and 

compliance.  
---------- 
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(Delivered by Hon’ble Sudhir Agarwal, J.) 
 

 1.  This jail appeal under Section 383 

Cr.P.C. has been filed by accused-

appellant Nand Lal Chaubey @ 

Chintamani Chaubey through Senior 

Superintendent, Central Jail, Varanasi 

against judgment and order dated 

27.08.2011 passed by Sri J.P. Yadav, 

Special Judge (E.C. Act), Mirzapur in 

Sessions Trial No.237 of 2007, under 

Sections 302 and 307 IPC. By the 

impugned judgment, accused-appellant has 

been convicted under Section 302 and 307 

IPC. Under Section 302 IPC, he has been 

sentenced to undergo life imprisonment 

along-with fine of Rs.2,000/-, In the event 

of default of payment of fine, he has to 

undergo further one year's additional 

Rigorous Imprisonment (hereinafter 

referred to as "RI"). He has been sentenced 

to undergo seven years RI, under Section 

307 IPC and also with a fine of Rs.2,000/-. 

In case of default in payment of fine, one 

year's additional RI has to be suffered by 

him. Both the sentences have been directed 

to run concurrently. 
 

 2.  The facts emanating from Fist 

Information Report (hereinafter referred 

to as "FIR") and the material available on 

record may briefly be stated as under, for 

adjudication of this appeal:- 
 

 3.  It appears that on 28.01.2007, an 

application Ex.Ka-15 was allegedly given 

at Police Station Ahiraura, District 

Mirzapur by PW-7 Arif written by 

accused-appellant Nand Lal Chaubey @ 

Chintamani Chaubey, stating that at 08:00 

AM, he had gone to Robertsganj and 

when he came back to his house, he saw 

that his wife Monika, Sharad, Johny, 

Baby, Manisha and other two children 

Kavita and Ajit having taken their meal 

were planning to sleep. He was asked by 

his wife Monika to take meal but he did 

not take. He was offered cake which had 

been received from Duddhi but as soon as 

he wanted to eat the cake, his elder son 

Johny fell down and become unconscious. 

Accused-appellant became nervous and 

called his neighbors for help and asked 

for vehicle but no vehicle could be 

arranged. Thereafter he went to hospital 

and from there he arranged for the vehicle 

and took them to hospital. 
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 4.  PW-5, Dr. C.M. Tiwari, District 

Hospital Robertsganj, Mirzapur was 

posted on emergency duty on 27.01.2007 

when Monika, her daughter-in-law Baby 

(wife of Johny) and her son Tony, 

Manisha wife of Ramesh and Johny were 

admitted in hospital for treatment. All 

were brought by Smt. I. Soloman and 

Nand Lal Chaubey @ Chintamani 

Chaubey, accused-appellant. It was told to 

the Doctor that they had consumed 

poisonous substance. Information of 

incident was sent by PW-5 Dr. C.M. 

Tiwari to In-charge Inspector, 

Robertsganj, District Mirzapur, which is 

Ex.Ka-8 on record. Doctor found that 

Baby, Monika and Tony were already 

dead. During course of inspection, 

remaining two patients Johny and 

Manisha were found in unconscious state 

and admitted for treatment in hospital. 

Doctors at Robertsganj Hospital had 

administered treatment on Johny and 

Manisha for reducing effect of poison. On 

28.01.2007 at 02:30 PM, both were 

referred to Banaras Hindu University 

(hereinafter referred to as "BHU") for 

treatment. On 28.01.2007 the said Doctor 

PW-5 was also assigned duty for 

conducting autopsy on the dead bodies of 

the aforesaid three persons. Dead bodies 

were sealed by Constable Kaushal Kumar 

and Vinod Kumar. Inquest and other 

police documents were prepared and dead 

bodies were sent for postmortem. 
 

 5.  PW-5 Dr. C.M. Tiwari conducted 

autopsy on the dead body of Baby (wife of 

Johny Maseeh) on 28.01.2007 at 02:30 PM. 

According to him, deceased was aged about 

20 years and about ¾ day had passed since 

her death. No ante mortem injury was found 

on her body. Cause of death could not be 

ascertained. Visecra was preserved for 

chemical examination. Postmortem report 

(Ex.Ka-11) was prepared by PW-5, who 

also conducted autopsy on the dead body of 

deceased Monika Chaubey on 28.01.2007 

at 03:00 PM. According to him deceased 

was aged about 40 years and about ¾ days 

had passed since his death. No ante mortem 

injury was found on her person. Cause of 

death could not be ascertained. Viscera was 

preserved for chemical examination. 

Autopsy report in respect of Monika 

prepared by doctor is Ex.Ka-12 on record. 

Similarly postmortem of Tony was 

conducted by the same Doctor on 

28.01.2007 at 03:30 PM. He was found to 

be aged about 18-19 years and about ¾ day 

had passed since his death. In his case also, 

no ante mortem injury was found on her 

person. Cause of death could not be 

ascertained and viscera was preserved for 

chemical examination. Doctor prepared 

postmortem report Ex.ka-13 in respect of 

deceased Tony. 
 

 6.  After getting information from 

District Hospital that three persons had died 

and two others were in unconscious state 

having consumed poison, PW-9, S.O. 

Shaturghan Prasad Chaudhary, Police 

Chauki Sukrit, Police Station Ahiraura, 

District Mirzapur visited the spot and 

collected food remains and vomit, sealed 

them in separate five packs for the purposes 

of forensic examination. He prepared 

recovery memos, Ex.Ka-24 to 26. 
 

 7.  On receiving information of death 

of three deceased, namely, Monika, Tony 

and Baby @ Gudiya at District Hospital 

Robertsganj, PW-12, S.O. Prem Lal, 

visited District Hospital Robertsganj and 

prepared panchayatnama, (Ex.Ka-40 to 

Ka-42), in respect of the three deceased. 
 

 8.  PW-16, SI Anil Kumar Gupta, 

had sealed the bitch and four puppies 
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lying death on the spot after consuming 

poisonous food and sent the same to 

Veterinary Hospital for postmortem. He 

also made certain queries from the 

complainant PW-1 about the incident. 
 

 9.  Postmortem on the dead bodies of 

bitch and puppies was conducted by 

Veterinary Dr. Dilip Kumar Pandey, PW-

8, posted at Rajgarh Veterinary Hospital, 

District Mirzapur. He had prepared 

reports Ex.Ka-17, 18, 19 and 20 in respect 

of four puppies and Ex.Ka-21 in respect 

of bitch. Since no ante mortem injury was 

found on the person of bitch and puppies, 

the case of death could not be ascertained 

by the Doctor and he preserved viscera 

for forensic examination. 
 

 10.  From the record, it appears that 

on 02.02.2007, Complainant, PW-1, had 

given an application at Chauki Sukrit, 

Police Station Ahiraura, District 

Mirzapur, mentioning the details of 

incident and praying for investigation into 

the matter. Since no investigation was 

done, she made application to Higher 

Police Authorities also, but they did not 

investigate the matter. When Police took 

no interest in the matter, PW-1, I. 

Soloman complainant made an 

application, (Ex.Ka-4), under Section 

156(3) Cr.P.C. on 16.03.2007 before 

Chief Judicial Magistrate (hereafter 

referred to as "CJM"), Mirzapur with the 

allegation that accused-appellant Nand 

Lal Chaubey @ Chintamani Chaubey is a 

cheater and clever person who enticed her 

daughter Monika and got an agreement of 

marriage executed before Sub Registrar, 

Varanasi on 13.11.1999 and started living 

as husband and wife at Madhupur, Chauki 

Sukrit, Police Station Ahiraura, District 

Mirzapur. Out of their wed-lock three 

children Johny, Tony and Manisha @ 

Guddan were born. It is stated in the 

application that about six years ago from 

the date of filing of application under 

Section 156(3) Cr.P.C., accused-appellant 

abandoned Informant's daughter Monika 

and her children, and after accepting 

Islam religion, changed his name as 

Mohd. Iqbal. Thereafter he married a girl 

named Jamila Khatoon. On 27.01.2007 at 

09:13 PM, accused-appellant come to the 

house of Informant and asked to hurry up 

for going to hospital as all had taken 

poisonous food and died. He also asked to 

keep quiet and not to make any noise. 

Thereafter Informant, PW-1, went to 

Hospital along-with accused-appellant, 

where she found that her daughter Monika 

aged about 45 years, Monika's son Tony 

aged about 22 years and Monika's 

daughter-in-law Gudiya @ Baby aged 

about 17 years had died of consuming 

poison. Two other children of Monika, 

namely, Johny and Manisha could be 

saved with great efforts of doctors. It is 

stated that accused-appellant is a 

mischievous person and acts as broker in 

hospital. Informant was of the firm 

opinion that accused-appellant had killed 

her daughter Monika, Monika's son Tony 

and her daughter-in-law Gudiya @ Baby 

by administering poison on them. He is 

trying to hush up the matter in connivance 

with Hospital and Police personnel. Two 

children who fortunately are alive and 

under treatment have also disclosed that 

poison was mixed by the aforesaid 

accused-appellant in vegetable and since 

they had not consumed vegetable, they 

could escape the death but others 

consumed all the food, and dead. It is 

asserted in the application that a 

complaint of the incident was given at 

Chauki Sukrit, Police Station Ahiraura, 

District Mirzapur but no action was taken. 

Accused-appellant was pressurizing PW-
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1, Complainant and threatening her to life. 

Complainant had also sent applications to 

Superintendent of Police (hereinafter 

referred to as "SP"), Mirzapur , Deputy 

Inspector General of Police (hereinafter 

referred to as "DIG") Vindhyachal 

Division, Mirzapur and Station Officer 

(hereinafter referred to as "SO"), 

Ahiraura, Mirzapur praying for chemical 

examination of vegetable (sabzi), vomit 

and also bitch and puppies who died on 

consuming poisonous food and also for 

investigation of the case by Police after 

registering FIR. Since police authorities 

failed to take any action against accused-

appellant, Complainant, PW-1, filed 

aforesaid application under Section 

156(3) Cr.P.C. with a prayer for lodging 

an FIR and investigation into the matter 

by Police. 
 

 11.  On the aforesaid application, 

learned CJM prima-facie found that a 

cognizable offence was made out and 

sufficient ground existed for investigation 

into the matter. Accordingly, vide order 

dated 03.04.2007, he directed Police 

Station Ahiraura, District Mirzapur for 

registering the case and investigate the 

matter. 
 

 12.  Pursuant to order of Magistrate 

dated 03.04.2007, PW-4 Head Constable 

Lalta Prasad Yadav lodged FIR and 

prepared chik report Ex.ka-5 on 

25.06.2007 at 12:50 hours. He also made 

corresponding General Diary (hereinafter 

referred to as "GD") entry at report no.27 

at 12:50 hours (Ex.Ka-7). 
 

 13.  Consequent upon registration of 

FIR as case crime no.01 of 2007, SI Ajay 

Kumar Rai, PW-14, undertook 

investigation on 25.06.2007. He made 

entries of relevant documents in the GD 

and recorded statements of Head 

Constable PW-4, Complainant, PW-1, 

and other witnesses; inspected spot, 

prepared site plan Ex.Ka-46. He made 

entry of Forensic report regarding viscra 

sent for chemical examination to Forensic 

Science Laboratory in respect of deceased 

Monika, Tony and Baby. According to 

Forensic report, poison of 'aluminum 

phosphide' was found therein. Viscra 

report is Ex.Ka-47 to 49 on record. 

Thereafter on 29.06.2007, accused-

appellant was arrested and relevant entry 

was made in the case diary (hereinafter 

referred to as "CD"). 
 

 14.  Forensic report in respect of five 

sealed packs of vomit and remaining food 

material etc. was received on 05.06.2007, 

reference whereof is also noted in the CD. 

After transfer of PW-14, Ajai Kumar Rai, 

investigation was continued by PW-15, 

SO, Lallu, who after receipt of viscra 

report from Forensic Science Laboratory, 

Lucknow in respect of food remains 

collected from spot as well as viscra of 

Bitch and Puppies, recorded the same in 

CD. The reports mentioned that viscra 

and vomit and food remains contained 

'aluminum phosphide' poison Viscra 

report is Ex.Ka-15. 
 

 15.  After conclusion of 

investigation, PW-15, SI, Lallu Ram 

Bhasker, submitted charge-sheet (Ex.Ka-

50) against accused-appellant in the Court 

of CJM, Mirzapur. 
 

 16.  It is pertinent to mention here 

that according to viscera reports, (Ex.Ka-

47 to 49), received from Forensic Science 

Laboratory, U.P. Lucknow in respect of 

Baby, Monika and Tony respectively, the 

aforesaid viscera of all the persons 

contained poison, 'aluminum phosphide'. 
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Likewise viscera report, (Ex.Ka-51), in 

respect of bitch and puppies also, finding 

was that it contained 'aluminum 

phosphide' poison. Ex.Ka-51 also stated 

that the articles, namely, vomit, food 

material etc. recovered from the spot also 

contained same poison. 
 

 17.  CJM, Mirzapur took cognizance 

of the offences against accused-appellant 

on 26.09.2007. 
 

 18.  Case, being exclusively triable 

by Court of Sessions, was committed to 

Sessions Court on 24.10.2007, and 

registered as Sessions Trial No.237 of 

2007. Subsequently Sessions Trial was 

transferred to the Court of Special Judge 

(E.C. Act), Mirzapur who framed charges 

against accused-appellant on 11.01.2008, 

as under:- 
 

  "eSa] ch0Mh0 oekZ] fo'ks"k U;k;k/kh'k bZ0 
lh0 ,DV] fetkZiqj ,rn~}kjk vki vfHk;qDr uUn 

yky pkScs mQZ fpUrkef.k pkScs dks fuEu vkjksiks 

ls vkjksfir djrk gwWA 
 
  izFke& fnukad 27-1-2007 dks le; 

djhc 9-00 cts jkr cgn xzke e/kqiqj Fkkuk 

vgjkSjk ftyk fetkZiqj esa vkius okfnuh eqdnek 

Jherh vkbZ-lksykseu dh yM+dh eksfudk o 

eksfudk iq= Vksuh o yM+dh cgq xqfM+;k mQZ csch 

dks tgj nsdj ekj MkykA bl izdkj vkius 

tku cw>dj Hkk0 na0 la0 dh /kkjk 302 ds 

vUrxZr n.Muh; vijk/k fd;k tks bl U;k;ky; 

ds izlaKku esa gSA  
 

  f}rh;& ;g fd mDr frfFk le; o 

LFkku ij vkius èrdk eksfudk ds cPps tkuh o 

euh"k dks bl vk'k; Kku o ,slh ifjfLFkfr esa 

[kkus esa tgj fn;k ;fn mlls mu yksxksa dh 

eR̀;q gks tkrh rks vki gR;k dh dksfV esa vkus 

okys vijk/k ds nks"kh gksrsA bl izdkj vkius 

tku cw>dj Hkk0 na0 la0 dh /kkjk 307 ds 

vUrxZr n.Muh; vijk/k fd;k tks bl 

U;k;ky; ds izlaKku esa gSA  
 

  ,rn~}kjk eSa funsZf'kr djrk gwW fd 

mijksDr vkjksi esa vkidk ijh{k.k blh U;k;ky; 

}kjk fd;k tk,xkA"  
 

  "I, B.D. Sharma, Special Judge 

(E.C. Act), Mirzapur hereby charge you, 

accused Nand Lal Chaubey @ 

Chintamani Chaubey with the following 

charges: -  
 

  Firstly - That on 27.01.2007 at 

about 09:00 PM within Village 

Madhupur, Police Station Ahiraura, 

District Mirzapur, you killed Monika D/o 

complainant I. Soloman and her son Tony 

and daughter-in-law Gudiya @ Baby by 

administering poison on them. Thus you 

have intentionally committed an offence 

punishable under Section 302 IPC which 

is within the cognizance of this court.  
 

  Secondly - That on the aforesaid 

date, time and place, you, mixed poison in 

the food of Johny, Manisha children of 

deceased Monika deliberately and 

intentionally knowing that had they died 

by your aforesaid act, you would have 

been guilty of murder and thus you have 

committed an offence punishable under 

Section 307 IPC which is within the 

cognizance of this Court.  
 

  Hence, I hereby direct that you 

be tried by this court for the aforesaid 

charges."  
 

 (English Translation by Court) 

(Emphasis added)  
 

 19.  Accused-appellant pleaded not 

guilty and claimed trial. 
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 20.  In order to prove the guilt of 

accused, prosecution examined as many 

as sixteen witnesses out of whom PWs 1, 

2, 3, 7 and 13 are witnesses of fact. Rest 

are formal witnesses including Doctors 

and Police personnel. 
 

 21.  PW-1, Smt. I. Soloman, is the 

Complainant and mother of deceased 

Monika. PW-2 Gudiya (wife of Arif) is 

the daughter of Complainant, PW-1, and 

sister of deceased Monika. PW-3, 

Manisha, is daughter of deceased Monika 

and grand daughter of Complainant, PW-

1. PW-7, Arif, is husband of PW-2, 

Gudiya (daughter of PW-1), and has 

deposed that he had taken the application 

dated 28.01.2007 written by accused-

appellant to the Police Station and has 

proved the same as Ex.ka-15. PW-13 

Johny Masih is the son of deceased 

Monika. All the prosecution witnesses 

have supported prosecution version in 

material particulars. 
 

 22.  PW-4 Head Moharrir Lalta 

Prasad Yadav had registered FIR pursuant 

to direction of CJM on application under 

Section 156(3) Cr.P.C. and proved Chik 

FIR Ex.Ka-5 and 6. He has also proved 

copy of GD entry, Ex.Ka-47. PW-5 is Dr. 

C.M. Tiwari who was present at the 

Hospital at Robertsganj, at the time of 

admission of patients after consuming 

poison and had conducted postmortem. 

He has also proved Ex.Ka-8, information 

sent to In-charge Inspector Robertsganj 

regarding consuming poison by Baby, 

Monika, Tony, Manisha and Johny. He 

has also proved Bed Head Tickets of 

Manisha and Johny, Ex.Ka-9 and 10, in 

respect of treatment administered for 

reducing the effect of poison. He has also 

proved postmortem reports of Baby, wife 

of Johny; Monika; and Monika's son 

Tony, Ex.Ka-11 to 13, respectively. PW-6 

Head Constable Bhupendra Narayan 

Singh has appeared to depose that on the 

application dated 28.01.2007 signed by 

accused-appellant Nand Lal Chaubey @ 

Chintamani Chaubey sent through Arif, 

he had made entry in the GD and proved a 

copy of the same, Ex.Ka-14. PW-8 Dr. 

Dilip Kumar Pandey, Veterinary Doctor 

at Rajgarh Veterinary Hospital, District 

Mirzapur, had conducted autopsy on the 

dead bodies of one bitch and four puppies 

and proved postmortem reports, Ex.Ka- 

17 to 20, pertaining to four puppies, and 

Ex.Ka-21 in respect of bitch. He had also 

sent viscera of aforesaid puppies to Police 

Chauki, Sukrit, after sealing in five 

separate packs . He has proved Ex.Ka-23, 

the letter written by him to Indian 

Institute of Toxicology Research, 

Lucknow who had refused the same and 

sent back, whereafter the same was sent 

by him to Forensic Science Laboratory, 

Lucknow. PW-9, SO, Shaturghan Prasad 

Chaudhary, has proved recovery memo in 

respect of food remains and vomit 

collected from the house of the deceased. 

He had first visited the place of 

occurrence on getting information of 

occurrence. PW-10 Constable Sujeet 

Kumar Singh had carried viscera of 

deceased Baby, Monka and Tony along-

with relevant documents and letter of SP 

Mirzapur, marked as Ex.ka-27 to 32. He 

has also proved acknowledgment of 

sealed packets as well as Ex.Ka-22, 

viscera of bitch and puppies along-with 

original dockets which he had deposited 

in Forensic Science Laboratory for 

examination. PW-11 Dr. Subodh Rath of 

Jeevant Jyoti Christian Hospital, 

Reobertsganj, Sonbhadra, (an Eye 

surgeon) has proved admission and Bed 

Head Ticket of Manisha as Ex.Ka-34 and 

35 and her discharge Ex.Ka-36 as also 
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Bed Head Ticket and discharge in respect 

of Johny, Ex.Ka-37, 38 and Ex,Ka-39. 
 

 23.  PW-12, SO, Prem Lal, on 

receiving information on 28.01.2007 

about death of three deceased had gone to 

Hospital and prepared panchayatnama 

(inquest), Ex.Ka-40 to 42, in respect of 

three deceased Monikas, Baby and Tony. 

He has also proved necessary documents, 

i.e. request for postmortem, namely 

Ex.Ka-43 to 45. 
 

 24.  PW-14 Ajay Kumar Rai is first 

Investigating Officer (hereinafter referred 

to as 'I.O.') who initiated investigation on 

25.06.2007 after registration of FIR, 

pursuant to order of Magistrate on the 

application of Complainant, PW-1, under 

Section 156(3) Cr.P.C. He had gone to the 

spot and prepared site plan, Ex.Ka-44, 

and proved viscera report received from 

Forensic Science Laboratory in respect of 

Monika, Tony and Baby, Ex.Ka-47 to 49. 
 

 25.  PW-15, SI Lallu Ram Bhasker, 

is second I.O. after transfer of PW-1 Ajay 

Kumar Rai and had taken over 

investigation on 25.08.2007. He recorded 

statements of witnesses and has also 

proved viscera report in respect of bitch 

and four puppies, Ex.Ka-51. He has 

proved charge-sheet, Ex.Ka-50. PW-16, 

SI Anil Kumar Gupta, had sealed the 

bitch and four puppies and sent to 

Veterinary Hospital for postmortem. He 

had also some made interrogation on the 

application of PW-1 complainant and 

toled that accused-appellant was not 

present at the time of taking meal along-

with his family. 
 

 26.  After evidence of prosecution 

concluded, accused-appellant Nand Lal 

Chaubey @ Chintamani Chaubey was 

examined under Section 313 Cr.P.C. He 

has stated that he has been falsely 

implicated; Monika had married with him 

of her own sweet will; charges levelled 

against him are false; and, witnesses are 

deposing falsely. He has stated that in 

2001, he had come to know that 

complainant PW-1 and Ramesh Chandra 

Pandey had got Monika married with one 

Shyam Bihari Rai, just 26 days prior to 

the marriage of accused-appellant with 

Monika. In this respect, accused-appellant 

extended threat to Complainant PW-1 and 

Ramesh Chandra Pandey warning for 

taking legal action against them and for 

that reason, their relations had broken and 

he has been falsely implicated. 
 

 27.  After hearing learned Counsel 

for parties and scrutinizing evidence 

available on record, Trial Court has 

recorded verdict of conviction and 

sentenced accused-appellant, Nand Lal 

Chaubey @ Chintamani Chaubey, in the 

manner stated in paragraph-1 of this 

judgment. Trial Court has come to the 

conclusion of guilt of accused-appellant 

recording its findings as under :- 
 

  (I) Accused-appellant married 

Monika on 13.11.1997 executed a 

marriage agreement registered in the 

Office of Sub-Registrar, Varanasi and 

started residing in the house of Baliram 

near Madhupur Chawki, Police Station 

Ahiraura. 
 

  (II) For earning livelihood, 

Monika opened Grocery / General 

Merchant shop. 
 

  (III) Monika came to know that 

accused-appellant was already married 

after adopting Islam and his another wife 

was residing at Sajaur. She became 
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annoyed and left the house of Baliram and 

starting to live in the house of Amar Nath 

Patel at Madhupur by hiring it and left 

company of Nand Lal Chaubey. 
 

  (IV) Accused-appellant made 

attempts to reconcile with Monika and 

with the help of complainant, the relations 

became normal for a short time. 
 

  (V) On 26th January, 2007, at 

11.30 in the night, Nand Lal Chaubey 

phoned Complainant from the house of 

Monika asking her to come earlier since 

Toni had consume poison. Complainant 

accompanied by her daughter Gudiya and 

his husband Arif immediately came to 

Madhupur and found that Toni was 

continuously conversing, Gudiya 

immediately suggested accused-appellant 

to take Toni to some doctor, but he said 

that he has given salted water and 

everything would get normal. 
 

  (VI) On 27.1.2007, accused-

appellant, around 9:30 PM, reached the 

house of complainant by a vehicle 

(Marshal) and informed her that every 

body has taken poison and he has brought 

them in the vehicle and they are dying. He 

also said that they tried to administer 

poison to him but themselves have taken 

and dying. He suggested to move to the 

hospital without any noise, whereafter, 

complainant along with all five persons, 

who had consumed poison, came to 

Robartsganj hospital where Monika, Toni 

and Gudiya @ Baby were declared dead. 

Manisha and Johny after treatment, at 

District Hospital and thereat BHU, 

recovered. 
 

  (VII) PW-1, complainant stated 

that accused-appellant visited the house of 

Monika at 6:00 in the evening on 

27.1.2007 and thereafter incident 

occurred. All other had taken food but 

despite request accused-appellant did not 

eat anything. This shows that poison was 

administered by accused-appellant and 

that is why he did not take any food. 
 

  (VIII) PW-2 sister of Monika and 

daughter of complainant PW-1 also 

supported statement of PW-1 regarding 

disturbed marital affairs between accused-

appellant and Monika and cruel behaviour of 

accused-appellant towards Monika. Firstly 

on 26.1.2007, in the night at 11:00 PM, she 

received telephonic call from complainant 

stating that accused-appellant has informed 

on phone that Toni has consumed poison, 

whereupon she accompanied by her husband 

Arif reached Madhupur and saw that 

accused-appellant had given salted water to 

Toni. PW-2 and her husband suggested to 

take Toni to Hospital but accused-appellant 

said that he has given salted water and Toni 

will be recovered. Around 3:00 p.m. in the 

night, Toni was considerably recovered and 

when asked, he told that around 8:00 or 9:00 

PM in the evening, he has taken food, and 

thereafter fell ill. On the next day, 

Complainant, husband of PW-2 and Monika 

took Toni to Hospital. 
 

  (IX) Around 9:30 PM in the night 

of 27.1.2007, Nand Lal Chaubey reached the 

house of complainant, PW-1, at Primary 

Health Centre, Kakrahi through Marshal 

Jeep and told her that all have consumed 

poison and dying and they should be taken to 

Hospital quickly. In the Jeep all five were 

lying unconscious. They were taken to 

District Hospital where three out of five i.e. 

Monika, Gudiya @ Baby and Tony were 

declared dead. 
 

  (X) Johny and Manisha, who 

recovered, told subsequently that they had 
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taken pulse and rice in the evening, 

immediately, after cooking of food by 

Manisha and had not taken vegetable. 

After cooking food, Manisha and Gudiya 

@ Baby went for natural call and Tony 

went to collect a cassette. Accused-

appellant came around 6:00 PM and 

prepared his bed at the same place where 

cooked food was kept. When all other 

came back and took food, Monika, sister 

of PW-2 requested accused-appellant also 

to take food but he refused. After taking 

food by family members, food was also 

taken by Bitch and Puppies, who died. 
 

  (XI) PW-2 said that she is 

confident that poison was mixed by 

accused-appellant. 
 

  (XII) PW-3 Manisha is the 

daughter of accused-appellant and 

deceased Monika. She also fell ill in the 

same incident and was present in the 

house. She categorically stated that at 

6:30 PM, in the evening on 27.1.2007, 

when food was being cooked by PW-3 

and his sister-in-law Gudiya @ Baby, at 

that time accused-appellant came and lay 

down after preparing bed at the place 

where food was being cooked. After 

preparation of food, rice and pulse was 

given to the children. PW-3 and her 

mother Monika went to attend natural call 

and Toni went out for collecting a 

cassette. PW-3 and her mother returned 

after half an hour when accused-appellant 

was lying at the same place. Food was 

served to all family members at around 

8:30 in the night but accused-appellant 

refused to take food. After taking food, 

both brothers, sister-in-law and mother of 

PW-3 fell down, when PW-3 asked 

accused-appellant to see what is 

happening, whereupon he replied that she 

will also fell down quickly since he has 

given poison in the vegetable and since 

children had already taken food, 

otherwise they would have also met the 

same fate. PW-3 also feeling 

unconsciousness, ran and reached the 

Hotel of father of Dheeraj and told him 

that something has happened to his 

mother and thereafter she gained 

unconscious. She became consciousness 

at Rabartsganj Hospital. 
 

  (XIII) The motive was that 

Monika earlier married to one Heera 

Maseeh and Johny, Toni and Manisha 

were born, out of said wedlock. Nand Lal 

Chaubey married Monika when she had 

above three children. He subsequently, 

also contracted another marriage with 

Zamila Khatoon. 
 

  (XIV) The factum that death of 

three has occurred due to poison is proved 

by medical and viscera report. 
 

  (XV) PW-5 said that all five 

persons, who have consumed poison 

reached Hospital at around 10:00 PM in 

the night and accompanied by 

complainant Smt. I. Soloman and 

accused-appellant, Nand Lal Chaubey. 

Three of them had already died before 

reaching Hospital and Manisha and Johny 

were unconscious. The two persons 

accompanying patients informed that 

poison has been consumed whereupon 

information was given to Police by PW-5 

in writing at 11:00 p.m. in the night. 

Statement of Manisha was recorded by 

Magistrate on 28.1.2007. In viscera report 

'aluminium phosphide' poison was found. 
 

  (XVI) PW-7, Arif besides other, 

said that Johny and Manisha, after getting 

well, told that poison was mixed in the 

food by accused-appellant. He was 



2 All.                    Nand Lal Chaudhary @ Chintamani Chaubey Vs State of U.P.  381 

requested to take food but refused. He 

also stated that out of wedlock of Monika 

and Nand Lal Chaubey, there was no 

issue. 
 

  (XVII) Death of Bitch and 

Puppies, who consumed remaining food, 

due to poison of aluminium phosphide has 

been proved by PW-8, who conducted 

post-mortem of Bitch and puppies. 
 

  (XVIII) PW-13, who also fell ill 

due to poison but survived has also 

supported and fortified version of PW-3, 

Manisha (his sister) and has proved that 

for some time when all other family 

members were not present in the house 

after preparation of food, Nand Lal 

Chaubey alone was present there. 
 

  (XIX) Trial Court, therefore, said 

that Nand Lal Chaubey was present at the 

time when incident took place. He had 

motive. He was the only person who could 

have mixed poison in the food and It is 

fortified by the fact that, all other family 

members when took food, though it was also 

served to him but he did not eat. Therefore, 

prosecution has proved its case beyond 

reasonable doubt and held him guilty. 
 

 28.  Aggrieved by this judgement, 

present appeal has been filed. 
 

 29.  We have heard Sri Abhay 

Kumar Singh, learned Counsel for 

appellant and Sri Rishi Chaddha, learned 

A.G.A for State-respondent at length and 

gone through the record carefully with the 

valuable assistance of learned Counsel for 

parties. 
 

 30.  Learned counsel for accused-

appellant, assailing the judgement, 

contended :- 

  (i) There is no eye witness to 

prove that accused-appellant mixed 

poison in the food. 
 

  (ii) No body has seen accused-

appellant when came to the house, carried 

with him any poison and mixed the same. 
 

  (iii) The mere fact that accused-

appellant did not take food when other 

family members took food, is a co-

incident and for that reason alone, it 

cannot be said that the accused-appellant 

is guilty of mixing poison in the food, to 

cause death of three family members 

including his wife Monika. 
 

  (iv) Accused-appellant himself 

took all the ailing persons to Hospital by 

hiring a Jeep. He first rushed to the place 

of complainant, who was a Supervisor in 

Primary Health Centre and could have 

given a better advice in the matter. He 

himself sent an application informing 

about the incident to police which has 

been proved by husband of PW-3. 
 

  (v) It has not been proved as to 

which food item contains poison. 
 

  (vi) The entire prosecution story 

implicating accused-appellant is founded 

on conjunctures and surmises. 
 

  (vii) There was no reason for 

the accused-appellant, who was 

continuously trying to have cordial 

relations with Monika and her children, to 

make any attempt for their death and the 

alleged motive is nothing but a sheer 

conjuncture on the part of complainant 

and other witnesses having no substance. 
 

  (viii) F.I.R. has been lodged 

with a long delay which shows that the 
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incident has subsequently been 

manipulated and is an after thought and 

with due consultation and advice. 
 

  (ix) The alleged second 

marriage of accused-appellant has not 

been proved by adducing any evidence. 
 

  (x) PW-5 said that kind of 

poison found in the food smell so much, 

that if mixed in food, one may not take 

the food due to smell. An otherwise view 

expressed by another witness has been 

accepted by Court below without giving 

any reason for rejecting opinion of PW-5. 
 

  (xi) No forensic expert in this 

regard has been examined. 
 

  (x) Prosecution is not based on 

any ocular version but it is a case of 

circumstantial evidence having no 

complete chain but there are much gaps, 

therefore, conviction of appellant is bad in 

law. 
 

  (xi) Cake was brought by Johny. It 

was also recovered from the place of incident 

vide Ex.Ka-24. It has not been examined, 

whether said food item (Cake) which was 

consumed by all family members except 

accused-appellant, was itself poisonous or 

not. Therefore, there was every possibility 

that poison may have been in the cake which 

was consumed by all family members and 

resulted into death of three family members. 
 

 31.  Learned AGA on the contrary 

submitted that accused-appellant was 

present on the spot. Admittedly when 

food was being cooked, kept after 

cooking and other family members went 

out side the house, accused-appellant 

continued to remain thereof. All family 

members took food except appellant 

though it was served to him which shows 

that food item(s) contained poison to the 

knowledge of accused-appellant, hence, 

he did not eat. This shows his complicity. 

His relation with Monika were strain 

since out of first marriage she had three 

children of substantial age and as per PW-

3, he did not like those children. Death of 

three persons has been proved due to 

poison and there was none else except 

accused-appellant, who could have 

committed the crime, therefore, chain of 

circumstantial evidence is complete and 

he has been rightly convicted by Court 

below. 
 

 32.  In the light of rival submissions, 

we have to examine, "whether it can be said 

that accused-appellant has committed 

murder of three of his family members and 

injured two others by administering poison 

and chain of circumstantial evidence proved 

by prosecution is complete so as to lead an 

interference of guilt against accused-

appellant only and none-else, and 

prosecution has successfully proved its case 

beyond reasonable doubt." 
 

 33.  Some facts which are not 

disputed before us, and learned counsel 

for the appellant has also not raised any 

serious objection thereto, are :- 
 

  (i) Food items, all or some of 

them or any one of them contained 

poison, 'aluminium phosphide'. 
 

  (ii) The food was taken by five 

members of family, three of them died 

and two became seriously ill but 

subsequently, recovered. 
 

  (iii) Food remains were eaten by 

bitch and puppies, present in the house, 

and they also died of the aforesaid poison. 
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  (iv) The sample of vomit 

collected by police shows presence of 

same poison i.e. aluminium phosphide. 
 

  (v) Three persons, namely, 

Monika, Gudiya @ Beby and Toni died 

before reaching hospital because of 

poison. 
 

  (vi) When family members were 

taken food, accused-appellant was present 

in the house but had not taken meals. 
 

 34.  Therefore, the place at which 

offence was committed, i.e. poison was 

mixed, was the house, where food was 

cooked and kept and death took place due 

to intake of poison through meals, in the 

manner as stated by prosecution in the 

F.I.R. as also stated by PWs-1, 3 and 13. 

This fact is duly proved and virtually 

there is no substantive argument to 

challenge the said fact. 
 

 35.  The actual attempt of learned 

counsel for appellant is that accused-

appellant has not mixed poison in the 

food and there is no evidence to prove this 

fact, hence, the very basis on which 

accused-appellant has been held guilty, 

being no-nest, the entire prosecution story 

falls and judgement in question is liable to 

be set aside. 
 

 36.  It is no doubt true that here is not 

a case where anybody has seen accused-

appellant mixing poison in the food 

item(s). In case in hand there is no eye 

witness of occurrence. Case of 

prosecution rests on circumstantial 

evidence and extra-judicial confession. 
 

 37.  It is well settled that conviction 

on circumstantial evidences is sustainable; 

though degree of proof is slightly higher 

and circumstances have to be examined 

with due caution. 
 

 38.  The circumstances from which 

conclusion of guilt is to be drawn must or 

"should be" and not merely "may be", 

fully established. The facts so established 

should be consistent only with the guilt of 

the accused, that is to say, they should not 

be explicable through any other 

hypothesis except that the accused was 

guilty. Moreover, the circumstances 

should be conclusive in nature. There 

must be a chain of evidence so complete 

so as to not leave any reasonable ground 

for a conclusion consistent with the 

innocence of the accused, and must show 

that in all human probability, the offence 

was committed by the accused. 
 

 39.  Hanumant Govind Nargundkar & 

Anr. v. State of M.P., AIR 1952 SC 343, is 

the basic judgment on appreciation of 

evidence, when the case depends only on 

circumstantial evidence, which has been 

consistently relied in later judgments. In this 

case as long back as in 1952, Hon'ble 

Mahajan, J, expounded various concomitant 

of proof of a case based purely on 

circumstantial evidence and said: 
 

  "... circumstances should be of 

a conclusive nature and tendency and 

they should be such as to exclude every 

hypothesis but the one proposed to be 

proved...... it must be such as to show that 

within all human probability the act 

must have been done by the accused."  
 

 40.  In Hukam Singh v. State of 

Rajasthan, AIR 1977 SC 1063, Court 

said, where a case rests clearly on 

circumstantial evidence, inference of guilt 

can be justified only when all the 

incriminating facts and circumstances are 
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found to be incompatible with innocence 

of accused or guilt of any other person.  
 

 41.  In Sharad Birdhichand Sarda v. 

State of Maharashtra, AIR 1984 SC 

1622, Court while dealing with a case 

based on circumstantial evidence, held, 

that onus is on prosecution to prove that 

chain is complete. Infirmity or lacuna, in 

prosecution, cannot be cured by false 

defence or plea. Conditions precedent 

before conviction, based on circumstantial 

evidence, must be fully established. Court 

described following condition precedent :- 
 

  (1) the circumstances from 

which the conclusion of guilt is to be 

drawn should be fully established. The 

circumstances concerned 'must or 

should' and not 'may be' established. 
 

  (2) the facts so established 

should be consistent only with the 

hypothesis of the guilt of the accused, 

that is to say, they should not be 

explainable on any other hypothesis 

except that the accused is guilty. 
 

  (3) the circumstances should be 

of a conclusive nature and tendency 
 

  (4) they should exclude every possible 

hypothesis except the one to be proved, and 
 

  (5) there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused.              (emphasis added)  

 

 42.  In Ashok Kumar Chatterjee v. 

State of Madhya Pradesh, AIR 1989 SC 

1890, Court said: 

  "...when a case rests upon 

circumstantial evidence such evidence 

must satisfy the following tests :-  
 

  the circumstances from which 

an inference of guilt is sought to be 

drawn, must be cogently and firmly 

established;  
 

  (2) those circumstances should 

be of a definite tendency unerringly 

pointing towards guilt of the accused; 
 

  (3) the circumstances, taken 

cumulatively; should form a chain so 

complete that there is no escape from the 

conclusion that within all human 

probability the crime was committed by 

the accused and none else; and, 
 

  (4) the circumstantial evidence 

in order to sustain conviction must be 

complete and incapable of explanation of 

any other hypothesis than that of the guilt 

of the accused and such evidence should 

not only be consistent with the guilt of the 

accused but should be inconsistent with 

his innocence." 
 

                                       (emphasis added)  
 

 43.  In C. Chenga Reddy and 

Others v. State of Andhra Pradesh, 

1996(10) SCC 193, Court said: 
 

  "In a case based on 

circumstantial evidence, the settled law is 

that the circumstances from which the 

conclusion of guilt is drawn should be 

fully proved and such circumstances 

must be conclusive in nature. Moreover, 

all the circumstances should be complete 

and there should be no gap left in the 

chain of evidence. Further, the proved 

circumstances must be consistent only 
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with the hypothesis of the guilt of the 

accused and totally inconsistent with his 

innocence. " (emphasis added)  
 

 44.  In Bodh Raj @ Bodha and 

Ors. v. State of Jammu and Kashmir, 

2002(8) SCC 45 Court quoted from Sir 

Alfred Wills, "Wills' Circumstantial 

Evidence" (Chapter VI) and in para 15 of 

judgement said: 
 

  "(1) the facts alleged as the 

basis of any legal inference must be 

clearly proved and beyond reasonable 

doubt connected with the factum 

probandum;  
 

  (2) the burden of proof is 

always on the party who asserts the 

existence of any fact, which infers legal 

accountability; 
 

  (3) in all cases, whether of 

direct or circumstantial evidence the best 

evidence must be adduced which the 

nature of the case admits; 
 

  (4) in order to justify the 

inference of guilt, the inculpatory facts 

must be incompatible with the innocence 

of the accused and incapable of 

explanation, upon any other reasonable 

hypothesis than that of his guilt, 
 

  (5) if there be any reasonable 

doubt of the guilt of the accused, he is 

entitled as of right to be acquitted." 
 

                                       (emphasis added)  
 

 45.  The above principle in respect of 

circumstantial evidence has been 

reiterated in subsequent authorities also in 

Shivu and Another v. Registrar General 

High Court of Karnataka and Another, 

2007(4) SCC 713 and Tomaso Bruno v. 

State of U.P., 2015(7) SCC 178. 
 

 46.  When we analyses the evidence 

available in this case, in the light of above 

exposition of law, we find that 

Complainant PW-1, Smt. I. Soloman, at 

the time of incident was around 61 years 

of age and mother of deceased Monika 

and mother-in-law of accused-appellant. 

She was married to one M.J. Soloman in 

1960 begot five children, comprising four 

daughters and one son. The son who was 

eldest, had already died. The second 

eldest daughter was Shalini married to 

one Anirudh Singh residing at Jangiganj, 

PS. Gopiganj, District Sant Ravi Das 

Nagar. Monika was third child, who was 

married to one Heera Maseeh and from 

that wedlock had one daughter Manisha 

and two sons, Toni and Johny. Gudiya 

(PW-2) is the fourth child i.e. third 

daughter and younger to Monika. she was 

married with Arif and residing at 

Babhnauli, P.S. Rabartsganj, District 

Sonbhadra. At the time of incident, she 

(PW-2) was present with her mother i.e. 

PW-1. The fifth child i.e. forth daughter, 

Guddo Maseeh, was married and residing 

at Bahraich. Monika separated from her 

earlier husband, Heera Maseeh due to 

matrimonial disputes, after about 15-16 

years of marriage, and came to reside with 

PW-1. Johny, after some time went to 

reside with his father Heera Maseeh at 

Duddhi. Monika initially joined service in 

an Oil company and thereafter became 

teacher in Saraswati Gyan Mandir. During 

this time, she developed relations with 

Nand Lal Chaubey, accused-appellant and 

a contract marriage was solemnized by 

them by getting an agreement registered 

in the Office of Sub-Registrar, Varanasi 

on 13.11.1997. Monika went to live with 

accused appellant but subsequently, came 
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to know that he has another wife, then left 

him and started living separately. 
 

 47.  It is evident from record that 

accused-appellant used to visit her though 

she was residing separately. PW-1 

(Complainant) has also clarified that she 

also married twice and from the first 

husband, Maris Jhon Soloman, who was 

working in Malaria department, she had 

two daughters and one son i.e. Anil 

Soloman, Shalini Soloman and Monika 

Soloman. Her husband died in 1969, 

whereafter, she contacted second 

marriage with one Arshad Alam Khan, 

who also later died but from second 

marriage, she had two daughters. Manisha 

(PW-3) was around 24 years old at the 

time of death in 2007 and was married to 

one Ramesh Pandey, had two children 

Amit and Kavita, who were residing with 

their maternal grand mother i.e. deceased 

Monika. 
 

 48.  On 27.1.2007, when incident 

took place, PW-3 Manisha and PW-13 

Johny, both were present in the house. 

Their evidence is crucial to appreciate as 

to what had happened in the matter. Prior 

to a day from the date of incident i.e. on 

26.1.2007, Tony fell ill, after taking food. 

At that time also accused-appellant was 

present, who gave salted water to Toni 

which caused some relief. Ultimately, on 

the next day, Tony was examined in the 

hospital and returned there from at around 

2:00 P.M. on 27.1.2007. 
 

 49.  In the evening, Gudiya @ Baby 

(deceased) and Manisha, PW-3 cooked 

food. While food was in preparation, around 

6:00 P.M., Nand Lal Chaubdy reached the 

house and placed his bed where food was 

being cooked and lied there. After preparing 

rice and pulse, two minor children of PW-3 

Manisha namely, Amit and Kavita, who 

were also present in the house, were given 

food and after eating, minor children went 

to sleep. Vegetable was under preparation at 

that time. After some time, Monika went to 

pay some dues to a shop keeper; Tony went 

to the market and Manisha (PW-3) and 

Gudiya @ Baby (deceased) went to attend 

their natural call. Johny Maseeh (PW-13) 

also went to market to collect a cassette. 

Nand Lal Chaubey remained alone in the 

house. The family members returned after 

some time and took dinner around 8:00 

P.M. Monika requested accused-appellant 

also to take dinner but he said that he has 

come after taking meals and does not want 

to eat anything. After some time of taking 

meals, first Johny felt uneasiness and 

simultaneously, Gudiya @ Baby and 

Manisha also started vomiting. Johny at that 

time, fell unconscious. 
 

 50.  Manisha (PW-3) has categorically 

said that after taking food when her both 

brothers and mother fell down, she asked 

accused-appellant to see what is happening 

whereupon accused appellant replied that you 

(Manisha) would also fall just now since he 

has given poison in vegetable and if children 

of PW-3 would not have taken food earlier, 

they would also have suffered the same 

consequences. Statement of Manisha (PW-3) 

is very categorical and reads as under :- 
 
  pkScs us [kkuk ugha [kk;k Fkk eSaus Hkh 

[kkuk [kk;k FkkA [kkuk [kkus ds ckn esjs nksuksa 

HkkbZ fxj iM+s] mlds ckn eEeh fxj iM+h rks eSaus 

dgk fd pkScs vady th nsf[k, ;s D;k gks jgk 

gS\ rks pkScs us dgk fd vHkh rqe Hkh fxjksxh] 

D;ksafd eSaus lcdks lCth esa tgj ns fn;k gS 

Bhd gqvk fd rqEgkjs cPps igys gh [kk fy, ugha 

rks mu yksxks dk Hkh ogha gky gksrkA  
 

  Chaube had not taken food. I 

too had taken food. After taking their 
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meals, both my brothers fell down; 

thereafter, my mother fell too. On this, I 

stated to Chaube uncle, "Look, what is 

happening?" Chaube replied, "You will 

fall too, because I have poisoned the sabji 

(cooked vegetables). It is good, your 

children have taken their meals earlier, 

otherwise they might have met the same 

fate."  
               (English Translation by Court)  
                                      (Emphasis added)  
 

 51.  We do not find anything in cross-

examination extracted on this aspect from the 

statement of PW-3 to discredit her. In fact 

there is not even a suggestion that this 

statement of PW-3 is incorrect or she is 

making this statement to falsely implicate 

accused-appellant. PW-3 has admitted that 

she has not seen Nand Lal Chaubey mixing 

poison in the food but she is very categorically 

where said that not only he was present but 

despite request did not take food and when 

poison starts showing its effect resulting in 

that two brothers and mother fell down, 

Manisha requested accused-appellant to see 

what is happening, probably for help, then he 

replied in the manner as aforesaid. This is an 

extra-judicial confession which has been 

made before a person who himself has 

suffered in the same incident. Even otherwise, 

being a member of family, she has no reason 

to make a false statement against Nand Lal 

Chaubey, accused-appellant. 
 

 52.  PW-13, who is another person, 

who has also consumed poison and fell ill, 

though subsequently, recovered. His 

statement regarding preparation of food, 

its service and the fact that Nand Lal 

Chaubey did not take food, though 

requested, corroborate PW-3. 
 

 53.  Record show that at the time 

when family was taking dinner in the 

night, six members were present. Three of 

them have died. One is accused-appellant 

himself and two are PW-3 and 13, who 

have deposed against accused-appellant 

and supported prosecution version. There 

is not even a suggestion by accused-

appellant that poison could have been 

mixed in the food by anyone else. It is he 

who was present in the house. Further, as 

per statement of PW-3 and 13, present in 

the house, for a short time, after 

preparation of food, and before taking 

meals, all family members except 

accused-appellant went out of the house, 

hence it is accused-appellant only who 

had and could have mixed poison in the 

food. 
 

 54.  Accused-appellant in his 

statement has admitted that he 

immediately sought to arrange a vehicle 

to carry all the family members to 

hospital and at around 9:30 reached the 

house of PW-1 at Primary Health Centre, 

Kakrahi. This also shows that he was 

present in the house when incident took 

place. That being so, onus lies upon him 

to prove that poison was mixed by some 

one else and not by him and here 

presumption under Section 106 of 

Evidence Act will stand attracted which 

has to be discharged by accused-appellant 

but he has adduced in evidence at all. 
 

 55.  We are also satisfied that there 

was enough motive available to accused-

appellant to commit offence inasmuch as 

Manisha, Johny, Toni, three eldest 

children, were born from the wedlock of 

first marriage of deceased Monika. 

Manisha (PW-3) was even already 

married in July, 1997, when accused-

appellant contacted registered marriage 

with Monika in 1999. She (PW-3) has 

said that accused-appellant did not like 
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her and her brothers and always said that 

they should go back to their father, Heera 

Maseeh. Her statement, in examination-

in-chief, reads as under :- 
 
  uUnyky pkScs eq>s vkSj esjs HkkbZ dks 

ilUn ugha djrk Fkk dgrk fd rqe yksx vius 

cki ghjkelhg ds ikl pys tkvksA tkWuh dqN 

fnu ds ckn ghjk elhg ds ikl pyk x;k FkkA  
 

  Nandlal Chaube did not like me 

and my brother. He used to say, "You 

should return to your baap (father) Heera 

Masih". After some days, Johnny returned 

to Heera Masih.  
               (English Translation by Court)  
 

 56.  On this aspect also virtually 

there is no cross-examination and we find 

nothing to contradict the said statement or 

to disbelieve it. 
 

 57.  Even PW-13 in his examination-

in-chief, has said that after marriage with 

Monika (deceased), accused-appellant 

sent him (Johny PW-13) to Duddhi and 

there he started living with his father. 

Relevant extract of his statement reads as 

under :- 
 
  uUnyky pkScs esjh eEeh eksfudk o 

ge yksxksa dks lkFk ysdj e/kqiqj esa vkdj jgus 

yxsA eq>s uUnyky pkScs us cl esa cSBk dj nq)h 

Hkst fn;k FkkA nq)h esa eSa vius ikik ds lkFk 

jgus yxkA  
 

  Nandlal Chaube having taken 

my mother Monika and us, came to 

Madhupur and started living there. 

Nandlal Chaube having made me sit in a 

bus sent me off to Duddhi. I started living 

with my father in Duddhi.  
 

                 (English Translation by 

Court)  

                                      (Emphasis added)  
 

 58.  It shows that what has been said 

by PW-3 stand corroborated by PW-13 

that it is the accused-appellant who sent 

Johny PW-13 to stay to go Duddhi and 

stay with his biological father i.e. Heera 

Maseeh. This support to the statement of 

PW-3 that accused-appellant dislike them. 
 

 59.  A suggestion has been made that 

Johny (PW-13) brought the cake which 

was also taken by other family members 

and the same was recovered vide Fard 

Memo (Ex.Ka-4) but that has not been 

examined. 
 

 60.  However, we find difficult to 

accept it for the reason that PW-13 has 

stated that cake has been taken by all the 

family members at around 2:00 PM in the 

day and incident has taken place after 

taking dinner in the night. Therefore, cake 

has not resulted in anything but it is the 

food which was taken by three deceased, 

PW-3 and 13 which caused their illness 

wherein three of them died. Relevant 

statement of PW-13 with regard to cake 

reads as under : - 
  
  tks dsd eSa ysdj vk;k Fkk] ifjokj 

ds lHkh yksx [kk;s Fks] uUnyky ugha [kk, FksA 

ifjokj ds lHkh yksx 2 cts ds vkl ikl dsd 

[kk, FksA  
 

  All family members except 

Nandlal had eaten the cake which I had 

brought along with me. All family 

members had taken cake at around 2:00 

O'clock.  
                  (English Translation by 

Court)  
 

 61.  The collection of vomit food, 

items and viscera testing, all relevant 
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documents have been proved and 

chemical examination has also proved. 

Presence of poison i.e. 'aluminum 

phosphide' in Forensic report is also 

proved. On this aspects, nothing has been 

said by learned counsel for the appellant 

and he has not disputed these facts. 
 

 62.  In this backdrop, we find that 

chain of circumstances is complete to 

prove that it is only accused-appellant, 

who can be said to be guilty in the matter 

and none else. Accused-appellant came to 

the house of deceased Monika and other 

family members on 27.1.2007 at around 

6:00 PM. He prepared his bed in the 

kitchen / place where food was being 

cooked and lied down thereat. At that 

time vegetable was being cooked. After 

cooking the food, other family members 

went outside the house for one or the 

other reason. Accused-appellant alone 

remained at the place where cooked food 

was kept. After sometime, around 8:00 

PM, all the family members, namely, 

Monika, Tony, Gudiya @ Baby, (all 

deceased); Manisha and Johny (PWs-3 

and 13) had dinner. Accused-appellant 

was also requested to take food but he 

denied and did not take meals. Five 

persons, who took meals, three of them 

fell down and remaining two also started 

getting uneasy and unconscious. PW-3, 

who was at that point of time, lesser ill 

than others, asked accused-appellant as to 

what is happening whereupon he replied 

that he has mixed poison in the vegetable 

and very soon she (PW-3) will also fell 

down. He went further to say that two 

miner children of PW-3, if already had 

not taken food, would have met the same 

fate. This statement of PW-3 which can 

be taken note as extra-judicial confession 

of accused-appellant also proves that the 

poison was mixed by accused-appellant 

when he was present in the house. Two 

minor children ate only pulse and rice, 

since vegetable was not ready at that time. 

After cooking food subsequently five 

family members went out of house. Two 

minor children were sleeping. Accused-

appellant alone was present in house. 

After dinner, out of five, three of them 

died before reaching hospital and PWs-3 

and 13 remain seriously ill. PW-13 

regained his conscious after about 4-5 

days. 
 

 63.  The defence of accused-

appellant that he had taken all the five 

persons to his mother-in-law and 

thereafter they were taken to hospital, is 

only a alibi inasmuch as all the five had 

already fallen unconscious. The accused-

appellant thought that all have died and 

this is what he told to complainant when 

reached her house, but to his misfortune, 

in the hospital he found that only three 

have died and two subsequently 

recovered. 
 

 64.  We asked learned counsel for 

appellant as to when the facility of 

telephone was available in the house, why 

accused-appellant immediately did not 

inform police or call for an Ambulance or 

even the Complainant, when family 

members started to have adverse effect of 

poison; and why he lost / consumed time, 

spending more than 1 -1/2 hours, by 

taking them first to residence of his 

mother-in-law, to which we did not 

receive any reply. It is no doubt true that 

non-availability of defence to accused-

appellant will not absolve prosecution 

from its responsibility to prove the guilt 

beyond reasonable doubt but in the 

present case, in the backdrop of facts 

already discussed, we are examine 

conduct of appellant also which gives no 
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confidence upon his defence that he has 

not done anything and instead attempted 

to save all the family members. 
 

 65.  In fact in his statement under 

Section 313 Cr.P.C., he has taken a 

defence that he has made a complaint 

against complainant in 2006 on account 

whereof she has falsely implicated him. 

Further that he came to know that before 

his marriage with deceased, Monika, 

about 20 years earlier, was married with 

one Shyam Bihari and on account thereof 

he separated from Monika which has 

caused enmity with Informant but to 

prove this fact that Monika was married 

to some Shyam Bihari, no evidence has 

been brought on record. The statement 

under Section 313 Cr.P.C. is nothing but 

virtually a denial on every aspect, except 

question no. 1 where he has admitted 

marriage with deceased Monika. He has 

denied even question 13 that he brought 

all the ailing persons to the residence of 

Informant on 27.1.2007 at around 9:00 

PM, telling that they have consumed 

poison voluntarily and are dying and 

thereafter when they were taken to 

hospital three of them were declared dead. 
 

 66.  We find an independent witness, 

PW-5, doctor who was posted on 

emergency duty at District Hospital 

Rabartsganj, was said that all five persons 

were brought for treatment by Smt. I. 

Soloman and Nand Lal Chaubey and they 

told that they have consume poisonus 

substance. Thereafter, he (PW-5) sent 

information to In-charge Inspector 

Rabartsganj vide Ex.Ka-8 and then 

examined patients brought for treatment, 

out of whom three were already died and 

two were admitted in unconscious stage 

but late referred to Banaras Hindu 

University on 28.1.2007 for further 

treatment. This shows that accused-

appellant was present in the house. He 

had taken all the five members first to the 

residence of PW-1 and thereafter 

accompanied PW-1 to hospital but even 

this fact he has denied while answering 

question 13 which shows an otherwise 

conduct of appellant and supports 

prosecution version that it is the accused-

appellant, who, when found opportunity 

in the house when he was alone, and 

cooked food kept thereat, mixed poison 

and thereafter admitted this fact when five 

members of family after taking food 

started feeling effect of poison and PW-3 

sought help of accused-appellant, since he 

knew that food contained poison, he did 

not consume it. 
 

 67.  Much stress has been laid by 

learned counsel for accused-appellant that 

he himself sent an application on 

28.1.2007 (Ex.Ka-15) to Police Station 

Ahiraura, District Mirzapur which was 

taken by PW-7 Arif and has been proved 

by him. If accused-appellant would have 

committed crime, he would not have 

informed police on his own and this is a 

very important aspect to show that 

accused-appellant has not committed any 

crime. Instead, the poison has been taken 

by family members either due to mistake 

on their part or in some other manner. 
 

 68.  At first flush, the argument 

appears to be quite attractive but on a 

serious consideration, we find apparent 

shallowness and an attempt on the part of 

accused-appellant to cover up the matter. 

Incident took place on 27.1.2007, at about 

8:00 or 8:30 PM as above discussed, 

accused-appellant under the impression 

that all five family members have died or 

dying took them to the place of informant 

i.e. his mother-in-law (PW-1) and told 
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that five family members have consumed 

poison and are dying. Thereafter, both of 

them carried ill fated five family members 

to District Hospital and reached thereat 

around 10:00 PM. PW-5, Doctor, who 

was on emergency duty in District 

Hospital, has clearly said that he, after 

receiving five persons having consumed 

poison, out of whom three had already 

died, sent information to police in writing 

at 11:00 PM, in the night, and thereafter, 

statement of Manisha, PW-3, who also 

had consumed poison, but survived, was 

recorded by Magistrate on 28.1.2007. 

Thus, police was already informed of the 

incident by PW-5 in the night of 

27.1.2007 and therefore, alleged 

information given by accused-appellant 

on 28.1.2007 is nothing but an 

afterthought and to create an alibi to cover 

up the issue. 
 

 69.  Moreover, even a perusal of 

application (Ex.Ka-15) shows that 

appellant mentioned therein that family 

members when taking meal, they offered 

the same to accused-appellant which he 

refused but then he was offered cake, he 

wanted to eat but at the same time elder 

son Johny fell down and became 

unconscious, hence accused-appellant 

became nerves, called for help of 

neighbour, and after arranging a vehicle 

brought poison affected family members 

to the hospital. 
 

 70.  The fact stated in the application 

neither have been proved by accused-

appellant by adducing any evidence and 

contrary evidence is available on record 

demonstrating falsity of the contents of 

said application. 
 

 71.  PW-13 i.e. Johny himself has 

stated that he brought cake in the 

afternoon and all the family members ate 

cake at 2:00 PM and it was not eaten by 

accused-appellant. PW-3 has also said 

that in the evening when family members 

started taking meal, accused-appellant 

was offered meal which he refused. His 

(accused-appellant) story that the cake 

was offered to him which he could not eat 

sicne in the meantime, Johny fell down, is 

clearly an attempt on his part to shift 

suspicion that probably cake contained 

poison and not evening meals i.e. 

vegetable prepared in the evening. 
 

 72.  Moreover, remains of vegetable 

has already been examined forensically 

and poison has been found therein, 

therefore, also the otherwise stand sought 

to be taken by accused-appellant is clearly 

incorrect. He has also not stated in the 

application sent on the next date i.e. 

28.1.2007 that he brought ill fated family 

members affected by poison firstly to the 

place of Informant, PW-1, and thereafter, 

they went to hospital. In the application, 

he has said that he went to hospital which 

is again not correct. Therefore, this 

application, in our view, does not support 

the stand taken by accused-appellant 

particularly the facts stated therein are 

inconsistent to the abundance of 

otherwise evidence available on record. 

Accused-appellant on his own has not 

made any attempt by adducing any 

evidence to prove the facts stated in said 

application. Said application was made on 

his part to create an alibi for himself but 

we find that in the light of ocular version 

and clear and categorical statements of 

PWs-3 and 13 i.e., two poison affected 

family members, the stand of the accused-

appellant is wholly untrustworthy. 
 

 73.  So far as argument with regard 

to delay in lodging FIR, it is already on 
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record that complainant sought to lodge 

report in police but it was not registered 

whereafter she approached higher 

authorities, then filed application under 

Section 156(3) Cr.P.C. and only with the 

intervention of Court, F.I.R. was lodged 

and investigation was conducted. It shows 

that there is no delay and in any case, it 

stands explained satisfactorily and 

therefore, has no otherwise effect on 

entire prosecution case. 
 

 74.  In view of the above discussions, 

we are clearly of the view that 

prosecution has successfully proved its 

case beyond reasonable doubt and 

therefore, Trial Court has rightly held 

accused-appellant guilty and convicted for 

the offences under Sections 302 I.P.C. for 

committing murder of Monika, Tony, 

Gudiya @ Baby (deceased) and under 

Section 307 I.P.C. for attempting to cause 

murder of PW-3 and 13. 
 

 75.  Coming to the question of 

sentence, it is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation of 

court to constantly remind itself that right 

of victim, and be it said, on certain 

occasions person aggrieved as well as 

society at large can be victims, never be 

marginalised. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The Court 

will be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide: Sumer 

Singh vs. Surajbhan Singh and others, 

(2014) 7 SCC 323, Sham Sunder vs. 

Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. State 

of Rajasthan, (1996) 2 SCC 175]. 
 

 76.  Hence, applying the principles 

laid down in the aforesaid judgments and 

having regard to the totality of facts and 

circumstances of case, nature of offence 

and the manner in which it was executed 

or committed, we find that punishment 

imposed upon accused-appellant-Nand 

Lal Chaubey by Trial Court in impugned 

judgment and order is not excessive and it 

appears fit and proper and no question 

arises to interfere in the matter on the 

point of punishment imposed upon him. 
 

 77.  In view of above discussion, the 

appeal lacks merit and is dismissed. 

Impugned judgement and order dated 

27.08.2011 passed by Special Judge (E.C. 

Act), Mirzapur in Sessions Trial No.237 

of 2007, under Sections 302 and 307 IPC., 

Police Station Ahiraura, District 

Mirzapur, is maintained and confirmed. 
 

 78.  Lower Court record along with 

the copy of this judgment be sent 

immediately to Court and Jail 

Superintendent concerned for necessary 
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compliance and to apprise the accused 

forthwith. Compliance report be also 

submitted to this Court. 
---------- 
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(Delivered by Hon’ble Ram Krishna 

Gautam, J.) 
  
 1.  This appeal under Section 374(2) 

read with Section 383 of Code of 

Criminal Procedure (hereinafter referred 

to as 'Cr.P.C.') has been filed against the 
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judgment of conviction and sentence 

made therein by Court of Additional 

Sessions judge, Ex-cadre, Court No. 1, 

Ghaziabad, in Sessions Trial No. 1338 of 

2012, arising out of Case Crime No. 148 

of 2012, under Sections 363, 366 and 376 

of I.P.C., Police Station Murad Nagar, 

District Ghaziabad, wherein convict-

appellant Yogendra @ Tittu has been 

convicted for offence punishable under 

Section 363, 366 and 376 I.P.C. and 

thereby he has been sentenced with three 

years rigorous imprisonment and fine of 

Rs. 3,000/- and in default of making 

payment of fine, rigorous imprisonment 

of six months under Section 363 of I.P.C., 

five years rigorous imprisonment with 

fine of Rs. 5,000/-, and in default one 

years additional rigorous imprisonment 

for offence punishable under Section 366 

of I.P.C., ten years rigorous imprisonment 

and fine of Rs. 10,000/-, and in default 

two years additional rigorous 

imprisonment under Section 376 I.P.C., 

with a direction for concurrent running of 

sentences and adjustment of previous 

imprisonment, if any, in this very case 

crime number as per Section 428 of 

Cr.P.C. 
 

 2.  Memo of appeal contends that 

trial Court failed to appreciate facts and 

law placed upon record. There was no 

proof of rape with victim nor it was 

medically corroborated. First Information 

Report was delayed and no reason for this 

delay, was given. Prosecutrix was major, 

thereby, capable to understand her 

wellness. It was a consensual fleeing. She 

was pregnant for four months. Offence of 

rape was not proved. Rather, prosecutrix, 

upon her own volition, had gone to 

convict-appellant while being in company 

of her own friend. Convict-appellant had 

no fault nor it was rape by him. The 

sentence was not commensurate to 

offence. It was highly excessive, hence, 

this appeal for setting aside impugned 

judgment of conviction, sentence made 

therein, for awarding acquittal of charges, 

leveled against convict-appellant. 
 

 3.  From the very perusal of record of 

lower Court, it is apparent that First 

Information Report Ex.Ka-8, was got 

lodged at Police Station Murad Nagar, 

Ghaziabad, on 3.3.2012 at 11:30 A.M. for 

an occurrence of 17.12.2011 at 9:00 A.M. 

upon the report of Roop Singh son of 

Genda Lal against Teetu, resident of 

Village Rajapur, Police Station Kavi 

Nagar, District Ghaziabad, for offence 

punishable under Section 363 and 366 

I.P.C., with this contention that Roop 

Singh's daughter, prosecutrix, having date 

of birth 7.5.1995, student of Class XI, at 

Sir Chhotu Ram Girls High School, 

Duhai, went for her school at 9:00 A.M. 

On 17.12.2011. But she did not turn up. 

When enquired from school, it came to 

notice that she had not gone to school on 

that day. Rather Teetu and Mukesh had 

taken her in a white van from Murad 

Nagar Bus Stand, which was witnessed by 

Ashok son of Sri Ram. Son of 'Bua' of 

'Teetu' was also in company of them. 

Teetu was residing as tenant in the house 

of Udesh Pal and was involved in the 

work as T.V. Mechanic at a shop situated 

beside school at Murad Nagar. 

Prosecutrix may be murdered by them. 

This information was sent to S.S.P., 

Ghaziabad, but of no avail. Hence, an 

application under Section 156(3) of 

Cr.P.C. was filed before the Court of VIth 

Additional Chief Judicial Magistrate, 

Ghaziabad, with a prayer for direction to 

Station Office of Police Station, Murad 

Nagar, for registering a case of 

kidnapping of a minor girl against Teetu 
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and Mukesh. This application was 

allowed by Magistrate and this report was 

got lodged. Investigation resulted 

recording of statement of prosecturix 

under Section 164 of Cr.P.C. Ex.Ka-11, 

her medical examination and report being 

Ex. Ka-5, pathological report being Ex. 

Ka-6, spot map Ex. Ka-9 and final 

submission of charge-sheet Ex. Ka-10, 

against accused Yogendra @ Teetu for 

offence punishable under Section 363, 

366 and 376 of I.P.C. Ex. Ka-11 was 

Certificate-cum-Mark-sheet of High 

School Examination- 2011, wherein, date 

of birth of prosecutrix was written to be 

7.5.1995. As offence, punishable under 

Sections 363, 366 and 376 I.P.C. was 

exclusively triable by Court of Session, 

hence, learned Magistrate, vide order 

dated 18.8.2012, committed file to Court 

of Session. Session Judge made over case 

to Court No. 14 of Additional Session 

Judge, Ghaziabad wherein learned 

counsel for the State and for defence, 

were heard and vide order dated 

25.9.2012, charges for offence punishable 

under Section 363, 366 and 376 I.P.C. 

were framed against convict-appellant 

Yogendra @ Teetu. The same is being 

written in its English translation by Court 

itself, the vernacular part is not being 

reproduced. 
 

  I, Gajendra Kumar, Additional 

District and Session Judge, Court No. 14, 

do hereby, charge you, Yogendra:  
  "(1) That on 17.12.2011 while 

informant's daughter prosecutrix, who 

was student of Class XIth at Chhoturam 

Girls College, Duhai, under Police 

Station Murad Nagar, Ghaziabad, was on 

her way to school made enticing her 

thereby took out of the guardianship of 

her legal guardian. Thereby you 

committed offence of kidnapping 

punishable under Section 363 of I.P.C. 

within the cognizance of above Court.  
 

  (2) That on above date, time and 

place, you did kidnapping of minor Km. 

Lalita; daughter of informant Kamal 

Singh, from his legal guardianship with 

intent that she will be compelled to marry 

or likely to marry or likely that she will be 

forced or seduced to illicit intercourse, 

thereby committed offence punishable 

under Section 366 of I.P.C. within the 

cognizance of above Court. 
 

  (3) That on above date, time and 

place, you enticed and thereby kidnapped 

minor prosecutrix daughter of informant 

and took her somewhere else where you 

committed rape against her wishes. 

Thereby, committed offence punishable 

under Section 376 of I.P.C. within the 

cognizance of this Court." 
 

                                             ------Sd-------  
 

 4.  Charges were read over to 

accused, who pleaded not guilty and 

claimed for trial. Prosecution examined 

PW-1 prosecutrix daughter of Roop 

Singh, PW-2 Roop Singh son of Genda 

Lal-informant, PW-3 Dr. Surbhi Sinha 

Senior consultant, PW-4 Constable-2282 

Mukesh Dabas, PW-5 Sub-Inspector 

Vijay Kumar Verma. 
 

 5.  With a view to obtain 

explanation, if any, and version of 

accused person, his statement was got 

recorded under Section 313 of Cr.P.C. 

wherein accused Yogendra @ Teetu 

answered in a general way in answer of 

every question till question No. 17 that it 

is incorrect and in answer to question No. 

18, this was said to be a false implication 

and in answer to question No. 19, he 



396                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

replied that father of prosecutrix was 

under debt of Rs. 10,000/-, taken from 

accused and when it was called back, this 

false case was got registered. He is 

innocent. He has been falsely implicated. 
 

 6.  No evidence in defence was 

there. 
 

 7.  After hearing learned Additional 

District Government Counsel and learned 

counsel for the defence, the impugned 

judgment of conviction and sentence 

made therein, written as above, was 

passed. 
 

 8.  Heard Sri Rajiv Kumar Mishra, 

learned counsel for the appellant and Sri 

Ravi Prakash, learned AGA for the State. 

Perused the record. 
 

 9.  Learned counsel for the appellant 

argued that charge was made for offence 

of kidnapping of minor girl of informant 

with name of prosecutrix, who had been 

examined as PW-1 whereas charge No. 2 

has been leveled for offence punishable 

under Section 366 of I.P.C. with offence 

of abduction of Kumri Lalita, daughter of 

Kamal Singh, with a view to marry and 

have sexual intercourse with her. Again, 

charge No. 3 has been leveled for offence 

of rape with prosecutrix, minor daughter 

of informant of this case. But nowhere 

name of Kumari Lalita or informant 

Kamal Singh is there on record. This 

application under Section 156(3) Cr.P.C. 

was filed by Roop Singh, son of Genda 

Lal, R/o Care of Udesh Pal, Mohalla 

Purani Mandi, Police Station Murad 

Nagar, District Ghaziabad and no person 

as informant Kamal Singh is there nor any 

prosecutrix or victim Kumari Lalita is 

there. Hence, this charge itself was 

defective and convict-appellant has been 

convicted for offence punishable under 

Section 366 I.P.C. for which there was no 

evidence at all, even then, he has been 

sentenced for it. Prosecutrix, for whom 

offence under Section 363 of I.P.C. was 

leveled, was a major and for offence 

punishable under Section 363 of I.P.C., 

whoever kidnaps any person from India or 

from lawful guardianship, shall be 

punished with imprisonment of either 

description for a term which may extend 

to seven years, and shall also be liable to 

fine, that is the offence of kidnapping 

from lawful guardianship, penalized by 

this section, is the offence, which is 

defined by Section 361 I.P.C. which 

provides: "whoever takes or entices any 

minor under sixteen years of age if a 

male, or under eighteen years of age if a 

female, or any person of unsound mind, 

out of the keeping of the lawful guardian 

of such minor or person of unsound mind, 

without the consent of such guardian, is 

said to kidnap such minor or person from 

lawful guardianship. The person against 

whom the offence is committed must be 

under the age of 16, if male, and under the 

age of 18, if female." The quintessence of 

offence under Section 363 of I.P.C. is 

criminal intention. In the present case, 

prosecutrix was major, hence, this offence 

was not made. The offence punishable 

under Section 376 I.P.c. was also not 

made out because prosecutrix being major 

went to accused upon her own volition. 

She lived with him and was pregnant with 

four months. It was a consensual 

relationship. Even then Court has 

punished with such a deterrent 

punishment. There was no proof beyond 

doubt. PW-2 was not eye-witness account 

and the witness, who was said to have 

seen prosecutrix in company of accused, 

has not been examined. Hence, there 

remained single testimony of prosecutrix 
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that too, with major contradiction. 

Convict-appellant is in jail since 

17.5.2012. He suffered more than 7 years 

as against maximum ten years sentence 

awarded to him. Hence, he be punished 

with sentence undergone. 
 

 10.  Learned AGA has vehemently 

opposed the argument by saying that as 

per High School Certificate-cum-Mark-

sheet Ex. Ka-11, prosecutrix was minor 

on the date of incident. She has said about 

offence committed by appellant. There 

was no exaggeration, embellishment or 

contradiction, in her testimony. This was 

corroborated by medical testimony. 

Formal witnesses have supported 

prosecution case. Hence, trial Court has 

rightly convicted and sentenced under 

impugned judgment. Appeal be rejected. 
 

 11.  Section 363 I.P.C. provides:- 

"whoever kidnaps any person from India 

or from lawful guardianship, shall be 

punished with imprisonment of either 

description for a term which may extend 

to seven years, and shall also be liable to 

fine." Kidnapping from lawful 

guardianship has been defined under 

Section 361 I.P.C. that "whoever takes or 

entices any minor under sixteen years of 

age, if a male, or under eighteen years of 

age if a female, or any person of unsound 

mind, out of the keeping of the lawful 

guardian of such minor or person of 

unsound mind, without the consent of 

such guardian, is said to kidnap such 

minor or person from lawful 

guardianship, i.e. for punishment of 

offence under Section 363 I.P.C." Section 

361 I.P.C. and its ingredients are to be 

proved, which requires taking or enticing 

of a minor under 16 if male and under 18 

if female, from lawful guardianship or a 

person of unsound mind of any age, 

without consent of that guardian. Apex 

Court in Thakorlal D. Vadgama vs The 

State Of Gujarat AIR 1973 SC 2313, 

has propounded the words "whoever takes 

or entices any minor" under Section 361 

I.P.C. and observed as to what actually 

means. According to the Supreme Court, 

the word "takes", does not necessarily 

connote taking by force and does not 

confined to use of force, actual or 

constructive. These words merely mean 

"to cause to woke", "to support" or "to get 

into possession". The gravamen of this 

offence under Section 361 I.P.C. lies in 

the taking or enticing of a minor, 

specified in this section out of the keeping 

of the lawful guardianship without the 

consent of such guardian. 
 

 12.  On a plain reading of this 

Section, the consent of the minor, who is 

taken or enticed, is wholly immaterial, it 

is only the guardian's consent which takes 

the case within its purview. Nor is it 

necessary that the taking or enticing must 

be shown to have been by means of force 

or fraud. Persuasion by the accused 

person, which creates willingness on the 

part of minor to be taken out of the 

keeping of the lawful guardianship would 

be sufficient to attract this Section 361 

I.P.C., as has been held by Apex Court in 

State of Haryana Vs. Raja Ram AIR 

1973 SC 819. Prosecutrix, in her 

statement, recorded under Section 164 

Cr.P.C. Ex. Ka-1, has said that while she 

was on her way to her school, where she 

was student of Class XI, on 17.12.2011, 

Teetu and Mukesh both persuaded her 

that they will get her employed in a job 

and upon their enticing, she was taken by 

them in an unknown village, where she 

was being beaten and threatened. Teetu 

committed rape on each day against her 

wishes, thereby, she became pregnant. 
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She, in her testimony, as PW-1 has said 

that Teetu @ Yogendra was residing in 

the same mohalla of prosecutrix, in house 

of Udesh Pal and on 17.12.2011 while she 

was on her way to her school Sir 

Chhoturam Girls College, Duhai, he came 

to her and took her under his persuasion 

of getting job for her. She, under his 

persuasion, went with him in a white 

colour car. She was taken in a village of 

Ghaziabad and thenafter was threatened. 

She was being beaten and subjected to 

repeated rape by him, resulting her 

pregnancy. She was with date of birth 

7.5.1995. There was one other who was 

driving that car and while she was being 

taken to Delhi by train on 17.5.2011, she 

was apprehended at Railway Station, 

Murad Nagar by police. Her statement Ex. 

Ka-1, was recorded before Magistrate and 

she was medically examined by Medical 

Officer. In cross-examination, she has 

said about her school but no question 

about her date of birth has been asked. 

Hence, this date of birth recorded in High 

School as of 7.5.1995 is unrebutted fact. 
 

 13 . This Court in a Division Bench 

Judgment in Kunwar Singh Vs. State of 

U.P. 1993 (3) AWC 1305 has 

propounded the effect of non cross-

examination of witness on a fact 

appearing in Examination-in-Chief under 

Section 137 of Evidence Act and held that 

if some fact has been averred in 

Examination-in-Chief of testimony of a 

witness and same is not being cross 

examined in examination-in-cross, 

truthfulness of that uncontroverted part of 

a fact shall be accepted. In the present 

case, it was specifically said by this 

witness, in her Examination-in-Chief that 

she was minor, having date of birth 

7.5.1995 and this fact was not cross-

examined by learned counsel for the 

defence. Hence, this portion of fact is full 

truth and is to be accepted. Moreso, this is 

with corroboration of Certificate-cum-

Mark-sheet of High School Ex. Ka-11, 

filed and proved on record, having date of 

birth of prosecutrix recorded as 7.5.1995 

and this occurrence was of 17.12.2011 i.e. 

prosecutrix was below 18 years on above 

date and as per her testimony, she was 

enticed and taken by convict-appellant by 

way of persuasion for getting her engaged 

in a job. This was with no consent of 

lawful guardian, informant i.e. Roop 

Singh. Hence, ingredients of offence 

under Section 361 I.P.C. punishable under 

Section 363 of I.P.C. was fully proved by 

testimony of prosecutrix PW-1. This has 

further been corroborated by testimony of 

PW-2 Roop Singh-informant that her 

daughter was at her school but she did not 

turn up and ultimately she was 

apprehended by police and her date of 

birth was 7.5.1995, who was minor. 

Convict-appellant took her out of his legal 

guardianship without his consent and he 

got this case registered by presenting an 

application Ex. Ka-4 supported with 

affidavit Ex. Ka-2, 3, before the Court of 

Additional Chief Judicial Magistrate, 

Ghaziabad, under Section 156(3) Cr.P.C., 

which was allowed and then after this 

case crime number was got registered at 

above police station, Murad Nagar for 

offence of kidnapping and rape against 

accused persons. This witness has 

formally proved Ex.Ka-2, Ex. Ka-3 and 

Ex. Ka-4. In cross-examination, question 

about the siblings of this witness and 

difference of age amongst them have been 

asked but no cross-examination about 

date of birth of prosecutrix, said by this 

witness in his Examination-in-Chief, has 

been made by learned counsel for the 

defence. Thereby, this fact is unrebutted 

in cross-examination and a suggestive 
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question has been put to this witness that 

there had been a love affair amongst 

prosecutrix and accused, as a result of 

which, she had gone with accused and this 

question has been answered in negative. 

Meaning thereby, by this suggestive 

question itself, learned counsel for the 

defence has said that prosecutrix was 

taken by convict-appellant because of 

love affairs between them. This taking 

from lawful possession has been proved 

by this witness. Though this witness is not 

eye-witness account of taking, but 

prosecutrix, while being in company of 

this convict-appellant, was recovered and 

she had proved this taking. Hence, by 

factual evidence of these two witnesses, 

offence punishable under Section 363 

I.P.C. was fully proved. 
 

 14.  In medical age determination, 

Chief Medical Officer, Ghaziabad has 

held on 19.5.2012, the age of prosecutrix 

about 18 years. But this report was not 

proved before Court and as per law of 

Apex Court in State of Karnataka Vs. 

Batra Sudhakar @ Suttham and others 

(2008) 11 SCC 8, as has been quoted in 

the judgment of trial Court that two years 

on upper side for determining age of 

minor was not held to be proper, rather as 

per law of Apex Court in Shahnawaz Vs. 

State of U.P. 2011 (2) DNR 626, the age 

determination on the basis of High School 

Certificate was held to be proper, 

provided the same was duly proved and 

admissible. In the present case, the 

condition of proof was fulfilled by 

prosecution. Beside it, the testimony, of 

prosecutrix PW-1 as well as PW-2 

informant is of this fact that date of birth 

of prosecutrix was 7.5.1995 and no cross-

examination on this point is there. Hence, 

it was unrebutted testimony to be 

accepted as such, hence, argument of 

learned counsel for the appellant 

regarding offence punishable under 

Section 363 I.P.C. is not sustainable. 
 

 15.  Offence punishable under 

Section 366 I.P.C. requires three principal 

ingredients (I) kidnapping or abduction to 

any women (II) such kidnapping or 

abduction must be (i) with intent that she 

may be compelled or knowing it to be 

likely that she will be compelled to marry 

any person against her will; or (ii) in order 

that she may be forced or seduced to illicit 

intercourse or knowing it to be likely that 

she will be forced or seduced to illegal 

intercourse, or (iii) by means of criminal 

intimidation or otherwise by enticing any 

women to any place with intent that she 

may be or knowing that she will be forced 

or seduced to illicit intercourse. It is 

immaterial whether the women kidnapped 

is married women or not. To bring him an 

offence punishable under Section 366 

I.P.C., the prosecution is to prove (a) that 

the accused kidnapped has understood 

Section 360 or 361 I.P.C. or abducted the 

victim has understood Section 362 I.P.C.; 

(b) that the victim of the aforesaid 

kidnapping or abduction was a female; (c) 

that the accused during the kidnapping or 

abduction had intention or knew it likely 

that (1) such women might or would be 

forced to marry a person against her will, 

or (2) that she might or would be forced 

or seduced to illicit intercourse, or (3) by 

means of criminal intimidation or 

otherwise by enticing a women to go from 

any place with intent that she may be or 

knowing that she will be forced or 

seduced to illicit intercourse. As in the 

present case, prosecutrix was said to be 

minor, hence, regarding minor for such 

offence punishable under Section 366A 

I.P.C. As per the Apex Court in Ramesh 

Vs. State of Maharashtra AIR 1962 SC 
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1908, three principal ingredients are to be 

proved by prosecution for charge under 

Section 366A I.P.C. (a) that a minor girl 

below the age of 18 years is induced by 

the accused, (b) that she is induced to go 

from any place or to do any act, and (c) 

that she is so induced with intent that she 

may be or knowing that it is likely that 

she will be forced or seduced to illicit 

intercourse with another person. In the 

present case, charge was framed for 

enticing and seducing minor Kumari 

Lalita daughter of informant Kamal 

Singh. Whereas neither prosecutrix is 

Kumari Lalita nor the informant of this 

case is Kamal Singh. Where from these 

two names came in the charge, framed? 

And how it is proved? is not there on 

record. Case crime number was lodged 

with regard to kidnapping of prosecutrix, 

a minor girl of informant Roop Singh-

PW-2 and offfence of rape was committed 

by accused Yogendra @ Teetu with 

prosecutrix minor daughter of informant 

Roop Singh. But the charge of offence 

punishable under Section 366 of I.P.C. 

was leveled for kidnapping of minor girl 

Lalita daughter of Kamal Singh informant 

of the case, for which there is no evidence 

on record. Hence, finding of trial Court 

was apparently erroneous and regarding 

conviction and sentence for offence 

punishable under Section 366 I.P.C. for 

which this appeal in part is to be allowed. 
 

 16.  Regarding charge No. 3 i.e. 

offence of rape, punishable under Section 

376 I.P.C., Section 375 of I.P.C. provides 

"A man is said to commit "rape" who, 

except in the case hereinafter excepted, 

has sexual intercourse with a woman 

under circumstances falling under any of 

the six following descriptions:-- 
 

  (Firstly) -- Against her will.  

 

  (Secondly) --Without her 

consent.  
 

  (Thirdly) -- With her consent, 

when her consent has been obtained by 

putting her or any person in whom she is 

interested in fear of death or of hurt.  
 

  (Fourthly) --With her consent, 

when the man knows that he is not her 

husband, and that her consent is given 

because she believes that he is another 

man to whom she is or believes herself to 

be lawfully married.  
 

  (Fifthly)-- With her consent, 

when, at the time of giving such consent, 

by reason of unsoundness of mind or 

intoxication or the administration by him 

personally or through another of any 

stupefying or unwholesome substance, she 

is unable to understand the nature and 

consequences of that to which she gives 

consent.  
 

  (Sixthly) -- With or without her 

consent, when she is under sixteen years 

of age. Explanation.--Penetration is 

sufficient to constitute the sexual 

intercourse necessary to the offence of 

rape.  
 

  (Exception) --Sexual intercourse 

by a man with his own wife, the wife not 

being under fifteen years of age, is not 

rape.  
 

 17.  Section 376 I.P.C. provides for 

punishment of rape that - (1) "Whoever, 

except in the cases provided for by sub-

section (2), commits rape shall be 

punished with imprisonment of either 

description for a term which shall not be 

less than seven years but which may be 
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for life or for a term which may extend to 

ten years and shall also be liable to fine 

unless the women raped is his own wife 

and is not under twelve years of age, in 

which cases, he shall be punished with 

imprisonment of either description for a 

term which may extend to two years or 

with fine or with both: Provided that the 

court may, for adequate and special 

reasons to be mentioned in the judgment, 

impose a sentence of imprisonment for a 

term of less than seven years." 
 

 18.  In the present case, prosecutrix 

as PW-1, in her testimony in 

Examination-in-Chief has, specifically 

said that she was subjected to repeated 

rape by accused against her wishes by use 

of force and threat resulting her 

conception of two months. She was 

prohibited to communicate with any other 

and regarding this statement, given in 

fact, there is no contradiction or 

exaggeration in Examination-in-Cross. 

Rather, a suggestive question has been 

given to PW-2 and has been argued by 

learned counsel for the appellant that 

prosecutrix was under love affair with 

convict-appellant and it was a consensual 

living and she used to have visit to 

convict-appellant. This defence shows 

that having physical relation is not being 

disputed rather the same is being said to 

be under consensual affairs. Whereas 

prosecutrix, by her unimpeachable 

testimony, has proved about forceful rape 

with her and this was having medical 

corroboration of testimony of PW-3 Dr. 

Surbhi Sinha, who had medically 

examined prosecutrix and has held her 

height 141 cm, her weight 41 kg. and 

teeth 14/14 with fetus of 16 to 18 months. 

Though, she was having no injury over 

her private part but she was subjected to 

physical relationship. Ex. Ka-5 and Ka-6, 

has been formally proved by this witness. 
 

 19.  PW-4 Constable Mukesh Dabas 

is the formal witness, who has proved 

registration of this case crime number and 

this G.D. Entry and chick F.I.R. as Ex. 

Ka-7 and Ka-8, for which there is no 

contradiction or embellishment. 
  
 20.  PW-5, is the Investigating Officer, 

Vijay Kumar Verma, who has proved his 

formal investigation of this case crime 

number and preparation of site map upon 

the pointing of witness, proved and 

exhibited as Ex. Ka-9, on record. Date of 

birth of prosecutrix to be of 7.5.1995 and 

she being recovered while being in 

possession of convict-appellant and thereby 

on the basis of statement recorded under 

Section 164 Cr.P.C. offence of rape 

punishable under Section 376 I.P.C. was 

added by G.D. Entry No. 46 on 19.5.2012. 

Thenafter, prosecutrix was given in 

possession of her mother, in accordance 

with order of Magistrate and investigation 

resulted submission of charge-sheet Ex. Ka-

10, under handwriting and signature of this 

witness. In cross-examination dispute 

regarding date of birth, has not been put 

except that original certificate of High 

School was not taken on record. Convict-

appellant was apprehended from Railway 

Station Murad Nagar on 17.5.2012 on 17:00 

P.M. while he was with possession of 

prosecutrix. There is no embellishment, 

contradiction or exaggeration in testimony 

of this witness. He has formally proved the 

case of prosecution. 
 

 21.  Apex Court in Narbada Prasad 

vs Chhagan Lal And Ors AIR 1969 SC 

393, has held that in an appeal the burden is 

on the appellant to prove how the judgment 

under appeal is wrong? He must show 



402                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

where the assessment has gone wrong? In 

criminal trial Apex Court in Kali Ram vs 

State Of Himachal Pradesh AIR 1973 SC 

2773, has propounded that the onus is upon 

the prosecution to prove the different 

ingredients of the offence and unless it 

discharges that onus, the prosecution cannot 

succeed. In Partap vs The State of U.P. 

AIR 1976 SC 966, Apex Court has held 

that prosecution has to prove case beyond 

all reasonable doubt whereas accused is to 

prove only establishing preponderance of 

probabilities. Though Apex Court in 

Shankarlal Gyarasilal Dixit vs State Of 

Maharashtra AIR 1981 SC 765 has 

propounded that feasibility of defence does 

not shape prosecution case and suspicion 

how so strong cannot take place of proof. 
 

 22.  In present case, prosecution has 

proved its case. The argument of learned 

counsel for the appellant that it was single 

testimony of prosecutrix on the basis of 

which this judgment of conviction has 

been passed, is not of any weight because 

repeatedly this Court as well as Apex 

Court has propounded that even a singly 

testimony, which is unimpeachable, 

proves case beyond doubt, case of 

prosecution is not to be thrown out. Apex 

Court Veer Singh and another Vs. State 

of U.P., 2014 (84) ACC 681 at para 17 

has propounded - "Legal system has laid 

emphasis on value, weight and quality of 

evidence rather than on quantity, 

multiplicity or plurality of witnesses. It is 

not the number of witnesses, but, quality 

of their evidence which is important, as 

there is no requirement under the law of 

evidence, that any particular number of 

witness is to be examined to 

prove/disapprove a fact. Evidence must be 

weighed and not counted. It is quality and 

not quantity which determines the adequacy 

of evidence, as has been provided, under 

Section 134 of Evidence Act. As a general 

rule, Court can and may act on the 

testimony of a single witness provided he is 

wholly reliable". In this case, itself Court 

has propounded "testimony of a witness 

cogent, credible and trustworthy, having 

ring of truth, deserve its acceptance." In the 

present case, testimony of prosecutrix 

corroborated with unimpeachable testimony 

of PW-2 informant is cogent, credible and 

trustworthy, having ring of acceptance. 

Accordingly, judgment of conviction is 

fully based on evidence placed on record. 

There was no illegality or irregularity in 

passing of judgment of conviction regarding 

charge leveled for offence punishable under 

Sections 363 and 376 of I.P.C. Regarding 

Section 366 I.P.C., charge was not proved. 
 

 23.  Learned counsel for convict-

appellant vehemently argued about 

sentence, being highly excessive and not 

in commensurate with degree of offence. 

Regarding, Section 363 I.P.C., the 

punishment provided is up to seven years 

whereas trial Court has awarded sentence 

of three years, which is well 

commensurate to offence. It is neither 

excessive nor unwarranted. 
 

 24.  Regarding Section 376 I.P.C., the 

minimum sentence provided for offence of 

rape is seven years and in case of punishment, 

less than seven years, Court is required to 

write reasons being adequate and special 

reasons to be mentioned in the judgment for 

imposing a sentence of imprisonment for a 

term less than seven years. 
 

 25.  Apex Court in Gopal Singh vs 

State Of Uttarakhand (2013) 3 SCC 

(Cri) 608 has propounded:- 
  "Just punishment is the 

collective cry of the society. While the 

collective cry has to be kept uppermost 
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in the mind, simultaneously the 

principle of proportionality between 

the crime and punishment cannot be 

totally brushed aside. The principle of 

just punishment is the bedrock of 

sentencing in respect of a criminal 

offence. A punishment should not be 

disproportionately excessive. The 

concept of proportionality allows a 

significant discretion to the Judge but 

the same has to be guided by certain 

principles. In certain cases, the nature 

of culpability, the antecedents of the 

accused, the factum of age, the 

potentiality of the convict to become a 

criminal in future, capability of his 

reformation and to lead an acceptable 

life in the prevalent milieu, the effect - 

propensity to become a social threat or 

nuisance, and sometimes lapse of time 

in the commission of the crime and his 

conduct in the interregnum bearing in 

mind the nature of the offence, etc. 

etc."  
 

 26 . Though in a case of rape, when 

an adult commits rape on a girl of tender 

age, deterrent punishment is called for, 

taking a lenient view is out of question. 

Once a person is convicted for offence of 

rape, he should be treated with heavy 

hands and undeserved indulgence or 

liberal attitude in not awarding adequate 

sentence is improper. As per law laid 

down by Apex Court in State of U.P. vs. 

Babu Lal, AIR 2008 SC 582, the 

adequate and proper sentencing is to be 

made. In the present case, convict-

appellant has been sentenced with ten 

years rigorous imprisonment whereas 

award of eight years and fine of Rs. 

10,000/-, and in default two years 

rigorous imprisonment will proved to be 

adequate sentence under Section 376 of 

I.P.C. 

 

 27.  Accordingly, this appeal is to be 

partly allowed regarding conviction for 

setting aside conviction and sentence for 

offence punishable under Section 366 

I.P.C., hence, the conviction and sentence 

awarded by trial Court is being amended 

as follows:- 
 

 Order  
 

  (1) Convict-appellant 

Yogendra @ Teetu is being convicted 

for offence punishable under Section 

363 and 376 I.P.C. He is being 

sentenced with three years rigorous 

imprisonment and fine of Rs. 3,000/-, 

and in default six months additional 

rigorous imprisonment for offence 

punishable under Section 363 I.P.C. He 

is further being sentenced with rigorous 

imprisonment of eight years and fine of 

Rs. 10,000/-, and in default two years 

rigorous imprisonment for offence 

punishable under Section 376 I.P.C. 
 

  (2) Both of above sentences 

shall run concurrently and convict-

appellant will be benefited with 

adjustment of previous imprisonment in 

this case crime number under Section 428 

of I.P.C. He is being acquitted of the 

charge leveled for offence punishable 

under Section 366 of I.P.C. 
 

  (3) Copy of the judgment along 

with lower Court record be transmitted to 

trial Court for amendment of warrant of 

conviction and sentence as per above 

conviction and sentence and for follow up 

action.  
---------- 
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witness of fact failed to establish last seen 

theory. There is no complete chain of 
circumstances to indicate that accused-
appellants are the only person who murdered 

deceased. (Para 32) 
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correct in convicting appellants are entitled to 
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 1.  This Jail Appeal has been filed by 

accused-appellant-Ram Naresh alias 

Chunnu Gaur, Dinesh alias Tunnu Gaur and 

Baniya alias Rajesh through Jail 

Superintendent, Bijnor against judgement 

and order dated 08.07.2011 passed by 

Additional Sessions Judge / Special Judge, 

Bijnor, in Sessions Trial No. 987 of 2010 

(State v. Ram Naresh alias Chunnu Gaur 

and Others, Case Crime No. 97 of 2010) 

under Sections 302/34, 394, 411 IPC, Police 

Station Nangal, District Bijnor convicting 

all three accused-appellants under Sections 

302/34, 394, 411 IPC and sentenced them 

under Section 302/34 IPC to undergo for 

life imprisonment and Rs. 10,000/-. In 

default of fine, they shall further undergo 

six months' imprisonment; under Section 

394 IPC for R.I. of five years and fine of 

Rs. 2,000/-; in default of fine, they shall 

further undergo two months R.I.; and under 

Section 411 IPC for R.I. of two years and 

fine of Rs. 1000/- and in default of fine, 

they shall further undergo one month. 
 

 2.  Prosecution story, in brief, is that 

on 22.09.2010, PW-1 Katar Singh made a 

written Tehrir Ex. Ka-1 in the Police 

Station concerned stating that a dead body 
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of one young unknown person was seen, 

lying in the Sugarcane field near tube-

well of PW-1. Its head was bleeding. 

There was a stone nearby the body. PW-1 

suspected that he was killed by someone. 
 

 3.  On the basis of Written Tehrir Ex 

Ka-1, chick FIR, Ex. Ka-19 was 

registered in Police Station concerned by 

Constable Clerk as Case Crime No. 97 of 

2010, under Section 302 IPC against 

unknown accused person, entry whereof 

was made in General Diary, copy whereof 

is Ex. Ka-20 on record. 
 

 4.  PW-7 commenced investigation, 

proceeded to spot, visited the same and 

prepared Site Plan Ex.Ka-13, collected 

blood stained and simple earth, prepared 

memo Ex.Ka-15. After completing entire 

formalities of investigation, he submitted 

charge-sheet Ex. Ka-17 against accused 

persons. 
 

 5.  PW-6, under the dictation of PW-

7, held inquest over dead body of 

unknown person, later on identified as 

Ajay, and prepared inquest report Ex.Ka-

6 and other relevant papers thereto, body 

was duly sealed and sent for postmortem. 
 

 6.  PW-5 Dr. Anil Kumar Agarwal 

conducted autopsy of dead body of Ajay, 

aged about 24 years, son of Ramlal 

Jaiswal and prepared postmortem report 

Ex. Ka-2, expressing his opinion that 

death was possible at about 1-2 days prior 

to postmortem due to coma and 

hemorrhage on account of ante-mortem 

injuries, Doctor found following ante-

mortem injuries on the body of deceased, 

which read as under :- 
 

  i. Lacerated wound 2cm x 1cm 

on the right eyebrow. 

  ii. Lacerated wound 3cm x 1cm 

on the right side of the head above 6 cm 

right ear. 
 

  iii. Lacerated wound 6cm x 2cm 

on the ocipital region. 
 

  iv. Lacerated wound 3 cm x1 cm on 

the left side of face on the mandible region. 
 

 7.  Case, being exclusively triable by 

Court of Sessions, was committed to 

Sessions Judge. After making compliance 

under Section 207 Cr.P.C. by Chief 

Judicial Magistrate concerned, case was 

committed to Sessions Judge, Bijnor. 
 

 8.  Trial Court framed charges on 

29.01.2011 against accused Ramnaresh 

and Baniya alias Rajesh under Sections 

302/34 and 394 IPC and accused-Dinesh 

under Sections 302/34, 394 and 411 IPC 

respectively, which reads as under :- 
 

  (A) "I, S.C. Batra, Sessions 

Judge, Bijnor, do hereby charge you 

Ramnaresh @ Chunnu Gaur, and Baniya 

@ Rajesh @ Mohan @ Babu as follows :  
 

  Firstly-That both of you along 

with co-accused Dinesh @ Dunnu Gaur 

on the intervening night of 21/22.9.2010 

at some unknown time in the sugarcane 

field of one Katar Singh of Jangal village 

Jeetpur Khas, P.S. Nangal, District Bijnor 

in furtherance of your common intention 

knowingly in intentionally did commit 

murder by causing the death of Ajay and 

thereby you committed an offence 

punishable under Section 302 read with 

Section 34 I.P.C. and within the 

cognizance of this Court. 
 

  Secondly- That both of you 

along co-accused Dinesh @ Dunnu Gaur 
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on the aforesaid date, time and place 

committed loot of mobile phone (Nokia), 

and Rs. 1000/- cash from Ajay in 

committed murder of said Ajay and 

thereby you committed an offence 

punishable under Section 394 I.P.C. and 

within the cognizance of this Court.  
 

  And I hereby direct that you be 

tried on the said charge."  
 

  (B) I, S.C. Batra, Sessions 

Judge, Bijnor, do hereby charge you 

Dinesh @ Dunu Gaur as follows :  
 

  Firstly-That you along with co-

accused Ramnaresh @ Chuunu Gaur and 

Baniya @ Rajesh @ Mohan @ Babu on 

the intervening night of 21/22.9.2010 at 

some unknown time in the sugarcane field 

of one Katar Singh of Jangal village 

Jeetpur Khas, P.S. Nangal, District Bijnor 

in furtherance of your common intention 

knowingly and intentionally did commit 

murder by causing the death of Ajay and 

thereby you committed an offence 

punishable under Section 302 read with 

Section 34 I.P.C. and within the 

cognizance of this Court.  
 

  Secondly-That you along co-

accused Ramnaresh @ Chunnu Gaur and 

Baniya @ Rajesh @ Mohan @ Babu on 

the aforesaid date, time and place 

committed loot of mobile phone (Nokia), 

and Rs. 1000/- cash from Ajay and 

committed murder of said Ajay and 

thereby you committed an offence 

punishable under Section 394 I.P.C. and 

within the cognizance of this Court.  
  
  Thirdly-That on 27.9.2010 at 

about 8:00 a.m at platform of Railway 

Station Najibabad, P.S. Najibabad, 

District Bijnor you dishonestly retained 

stolen property viz Rs. 440/- and mobile 

phone (Nokia-1209) belonging to Ajay 

(deceased), knowing the same, to have 

been transferred in commission of loot 

and thereby you committed an offence 

punishable under Section 411 I.P.C. and 

within the cognizance of the is Court.  
 

  And I hereby direct that you be 

tried on the said charge."  
 

 9.  Accused-appellants pleaded not 

guilty and claimed trial. 
 

 10. In order to substantiate its case, 

prosecution examined as many as seven 

witnesses in the following manner :- 
 

Sr. 

No.  
Name of PW  Nature of 

witness  
Paper 

proved  

1 Katar Singh  Formal  Ex.Ka-1  

2 Babu Lal 

Jaiswal  
 

Fact  - 

3 Amit Kumar 

Jaiswal 
Fact  - 

4 Chandra 

Prakash 
Formal  Panchnam

a  

5 Dr. Anil 

Kumar 

Agarwal  

Formal  Ex.Ka-2  

6 Madan Pal 

Singh  
Formal  Ex. Ka-6  

7 Nanak Chand  
 

Formal  - 

 

 11.  In the statement under Section 

313 recorded by Trial Court, explaining 

entire evidence and other incriminating 

circumstances, accused -appellants denied 

prosecution story in toto. Entire story is 

said to be wrong, they claimed false 
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implication but did not choose to lead any 

defence evidence. 
 

 12.  Ultimately, case came to be 

heard and decided by Additional Sessions 

Judge / Special Judge, Bijnor, who after 

hearing learned counsel for parties and 

analysing entire evidence (oral and 

documentary) led by prosecution, found 

accused-appellants guilty, convicted and 

sentenced, as stated above. 
 

 13.  We have heard Sri Noor 

Mohammad, learned Advocate for 

appellant 1-Ram Naresh and learned 

Amicus Curiae for appellants 2 and 3, and 

Sri M.C. Dixit, learned AGA for State and 

traveled through record with valuable 

assistance of learned counsel for parties. 
 

 14. Learned counsel for accused-

appellants assailed order of conviction 

and sentence, took us through the record 

and advanced following submissions :- 
 

  i. There is no eye witness of 

occurrence. Case rests upon the 

circumstantial evidence i.e. last seen 

theory and recovery of Mobile. 
 

  ii. Accused-appellants have 

been implicated in the present crime on 

the basis of disclosure statement of co-

accused and recovery of one Mobile 

allegedly belong to deceased. 
 

  iii. There is no motive of incident to 

accused-appellants to commit present crime. 
 

  iv. Prosecution failed to 

establish the recovery of Mobile allegedly 

belong to deceased. 
 

  v. There are several 

contradictions in the statements of 

prosecution witness, which may dent 

prosecution case. 
 

  vi. Prosecution has failed to 

establish its case beyond reasonable doubt 

against accused-appellants and they are 

entitled to get benefit of doubt. 
 

 15.  Learned A.G.A. vehemently 

opposed submissions made by learned 

counsel for accused-appellants, submitted 

that prosecution case rests upon the 

circumstantial evidence based on last seen 

theory and recovery of one Mobile 

allegedly belong to deceased; there is no 

reason to witnesses PW-2 and PW-3 to 

connect accused-appellants falsely in the 

present case, This is a case of 

circumstantial evidence, in which, Ajay 

was assaulted and assassinated by 

accused-appellants, thus prosecution 

proved its case beyond all shadow of 

reasonable doubt and appeal is liable to be 

dismissed. 
 

 16.  Although place, time and date of 

occurrence, nature of injuries found on 

body of deceased, have not been disputed 

from the side of accused-appellants but 

according to learned Advocate they are 

not responsible for murder of Ajay. Even 

otherwise from evidence of PW-1, 4, 5, 6 

and 7, it is established that Ajay was 

assassinated at the time, date, place and in 

the manner, as stated by prosecution. 
 

 17.  Thus the only question remains 

for consideration is "whether accused-

appellants committed murder of Ajay and 

Trial Court rightly convicted them or 

not?" 
 

 18.  We may now briefly consider 

evidence led by prosecution. PW-1 is not 

witness of incident. He deposed that on 
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22.09.2010 at about 2-2:30 p.m. he went 

to his tube-well where he saw a dead body 

of young unknown person in Sugarcane 

field near Tube-well with a blood stained 

Danda, one blood stained stone and head 

was bleeding. He suspected that he was 

killed by someone with stone, which was 

lying there. He wrote a Tehrir Ex. Ka-1 

and presented in Police Station concerned 

for information. PW-2 Babulal Jaiswal 

happens to be Uncle of deceased Ajay, 

deposed that on 19.09.2010, his nephew 

Ajay went along with accused 

Ramnaresh, Dinesh and Baniya to work 

as labour. Amit told him that on 

22.09.2010, Ajay informed him that he 

along with three accused arrived at 

Najibabad. Later on, Amit was informed 

by Police that dead body of Ajay was kept 

in the district hospital Bijnor. Thereafter, 

he along with PW-3 and one Kailash 

came to District Hospital Bijnor and 

identified the dead body as Ajay and 

received it. Witness withstood cross-

examination in which he admitted that he 

did not see anybody assaulting Ajay. He 

did not have any receipt of Mobile, which 

is alleged to be of Ajay. 
 

 19.  PW-3, Amit Jaiswal, happens to 

be younger brother of deceased Ajay, 

deposed that on 19.09.2010 his brother 

(victim) came to Chandela from his house 

along with accused Ramnaresh, Dinesh 

and Baniya. Thereafter, they came to 

Najibabad. At that time victim was having 

Rs. 3,000/-, one Mobile Nokia Type-

1269, No. 9977563773. He received the 

information by Police regarding murder 

of his brother through telephone on 

21.09.2010 whereupon, he along with his 

uncle Babulal, PW-2, and one Kailash 

reached in the intervening night of 

23/24.09.2010 at District Hospital, Bijnor 

through Max (a four wheeler vehicle). In 

District Hospital, he and his uncle 

identified dead body as that of Ajay. This 

witness withstood cross-examination in 

which, he stated that accused Ramnaresh, 

Dinesh and Baniya took Ajay from his 

house on 19.09.2010 at about 6:00 a.m. 

when there was nobody in his house. He 

did not leave his brother at Railway 

Station. Nobody has assaulted his brother 

Ajay before him. 
 

 20.  According to Advocate for 

defence, PW-2 and 3 did not see victim 

Ajay in the association of accused-

appellants. PW-2 and 3 are only the 

witnesses of last seen but they did not 

clearly state that accused-appellant took 

victim in their presence or they have last 

seen victim in the association of accused 

persons. 
 

 21.  We are also of the view that both 

the witnesses PW-2 and 3 did not see 

Ajay in the company of accused-

appellants last time. There is no other 

evidence to establish the theory of last 

seen. 
 

 22.  PW-6 deposed that on 

22.09.2010, he was posted in Police 

Station Nangal. On that day, at about 4:00 

p.m., he under the direction of PW-7 held 

inquest over the dead body of one 

unknown person, prepared inquest report 

Ex. Ka-6, handed over dead body to 

Constable Vijendra and Jaiveer for 

postmortem. At the time of inquest, two 

railway tickets, from Allahabad to 

Najibabad dated 20.09.2010, along with 

one plain paper containing Mobile No. 

9685731879 belonged to PW-3, Amit 

Jaiswal, were recovered from the right 

pocket of Pant of deceased. Mobile 

number was contacted through the Mobile 

number of S.O., PW-7, and found it 
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belonged to Amit Jaiswal. He was 

informed whereabouts of deceased who 

was identified as Ajay. Amit told that 

victim had gone to Haridwar with Dinesh 

and his two other colleague for doing 

service, 3-4 days ago. Thereafter, he 

along with other Police Officials on the 

information of Informer, arrived at 

Najibabad Railway Station and arrested 

accused-Dinesh and on his search, 

recovered one Nokia-1209 of black-

cocacola colour allegedly belong to 

deceased without any SIM from right 

pocket of his Pant. It is further deposed by 

PW-6 that accused-Dinesh confessed his 

guilt admitting assassination of Ajay by 

him along with other two accused-

appellants. In cross-examination, witness 

admitted that during the course of inquest, 

Amit was contacted by PW-7 and that 

kind of Mobile can easily be available in 

market. 
 

 23.  According to Advocate for 

defence, Mobile recovered from 

possession of accused-Dinesh could not 

be got identified by any witness or any 

family member of deceased. There is no 

cogent evidence that Mobile which is said 

to be recovered from the possession of 

accused belonged to deceased-Ajay. 

Witness of recovery of Mobile have also 

not been produced in the Court, therefore, 

recovery could not be established by 

prosecution. We find substance in the 

submission of learned counsel for 

accused-appellants for the reasons that 

Mobile could not be got identified by any 

of the witness led by prosecution so as to 

prove that it belong to Ajay. Witness of 

recovery could be produced by 

prosecution but not. 
 

 24.  In case in hand there is no eye 

witness of occurrence. Case of prosecution 

rests on circumstantial evidence. There 

cannot be any dispute as to the well settled 

proposition that the circumstances from 

which the conclusion of guilt is to be drawn 

must or "should be" and not merely "may be" 

fully established. The facts so established 

should be consistent only with the guilt of the 

accused, that is to say, they should not be 

explicable through any other hypothesis 

except that the accused was guilty. 

Moreover, the circumstances should be 

conclusive in nature. There must be a chain 

of evidence so complete so as to not leave 

any reasonable ground for a conclusion 

consistent with the innocence of the accused, 

and must show that in all human probability, 

the offence was committed by the accused. 
 

 25.  In Hanumant Govind Nargundkar 

& Anr. v. State of M.P., AIR 1952 SC 343, a 

basic judgment of Supreme Court on 

appreciation of evidence, when a case 

depends only on circumstantial evidence, 

where Court said: 
 

  "... circumstances should be of 

a conclusive nature and tendency and 

they should be such as to exclude every 

hypothesis but the one proposed to be 

proved...... it must be such as to show that 

within all human probability the act 

must have been done by the accused."  
 

 26.  In Hukam Singh v. State of 

Rajasthan, AIR 1977 SC 1063, Court 

said, where a case rests clearly on 

circumstantial evidence, inference of guilt 

can be justified only when all the 

incriminating facts and circumstances are 

found to be incompatible with innocence 

of accused or guilt of any other person. 
 

 27.   In Sharad Birdhichand Sarda 

v. State of Maharashtra, AIR 1984 SC 

1622, Court, while dealing with a case 
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based on circumstantial evidence, held 

that onus is on prosecution to prove that 

chain is complete. Infirmity or lacuna, in 

prosecution, cannot be cured by false 

defence or plea. Conditions precedent 

before conviction, based on circumstantial 

evidence, must be fully established. Court 

described following condition precedent :-  
  (1) the circumstances from 

which the conclusion of guilt is to be 

drawn should be fully established. The 

circumstances concerned 'must or 

should' and not 'may be' established 
  (2) the facts so established 

should be consistent only with the 

hypothesis of the guilt of the accused, 

that is to say, they should not be 

explainable on any other hypothesis 

except that the accused is guilty. 
 

  (3) the circumstances should be 

of a conclusive nature and tendency. 
 

  (4) they should exclude every 

possible hypothesis except the one to be 

proved, and 
 

  (5) there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused. (emphasis added) 
 

 28.  In Ashok Kumar Chatterjee v. 

State of Madhya Pradesh, AIR 1989 SC 

1890, Court said: 
 

  "...when a case rests upon 

circumstantial evidence such evidence 

must satisfy the following tests :-  
 

  (1) the circumstances from 

which an inference of guilt is sought to 

be drawn, must be cogently and firmly 

established; 
 

  (2) those circumstances should 

be of a definite tendency unerringly 

pointing towards guilt of the accused; 
 

  (3) the circumstances, taken 

cumulatively; should form a chain so 

complete that there is no escape from the 

conclusion that within all human 

probability the crime was committed by 

the accused and none else; and, 

 
  (4) the circumstantial evidence 

in order to sustain conviction must be 

complete and incapable of explanation 

of any other hypothesis than that of the 

guilt of the accused and such evidence 

should not only be consistent with the 

guilt of the accused but should be 

inconsistent with his innocence." 
                                       (emphasis added)  
 

 29.  In C. Chenga Reddy and Others 

v. State of Andhra Pradesh, 1996(10) 

SCC 193, Court said: 
 

  "In a case based on 

circumstantial evidence, the settled law is 

that the circumstances from which the 

conclusion of guilt is drawn should be 

fully proved and such circumstances 

must be conclusive in nature. Moreover, 

all the circumstances should be complete 

and there should be no gap left in the 

chain of evidence. Further, the proved 

circumstances must be consistent only 

with the hypothesis of the guilt of the 

accused and totally inconsistent with his 

innocence." (emphasis added)  
 

 30.  In Bodh Raj @ Bodha and 

Ors. v. State of Jammu and Kashmir, 

2002(8) SCC 45 Court said : 
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  "(1) the facts alleged as the 

basis of any legal inference must be 

clearly proved and beyond reasonable 

doubt connected with the factum 

probandum;  
 

  (2) the burden of proof is 

always on the party who asserts the 

existence of any fact, which infers legal 

accountability; 
 

  (3) in all cases, whether of 

direct or circumstantial evidence the best 

evidence must be adduced which the 

nature of the case admits; 
 

  (4) in order to justify the 

inference of guilt, the inculpatory facts 

must be incompatible with the innocence 

of the accused and incapable of 

explanation, upon any other reasonable 

hypothesis than that of his guilt, 
 

  (5) if there be any reasonable 

doubt of the guilt of the accused, he is 

entitled as of right to be acquitted." 
                                      (emphasis added)  
 

 31.  The above principle in respect of 

circumstantial evidence has been 

reiterated in subsequent authorities also in 

Shivu and Another v. Registrar General 

High Court of Karnataka and Another, 

2007(4) SCC 713 and Tomaso Bruno v. 

State of U.P., 2015(7) SCC 178. 
 

 32.  In the present case, there is no 

eye witness. None has seen the accused-

appellants murdering deceased-Ajay. PW-

2 and 3 failed to establish last seen theory. 

Mobile recovered could not be got proved 

to be of deceased-Ajay. There is no other 

evidence on record to connect accused-

appellants with the present crime. Hence 

it can be said that crime could have been 

committed by somebody else. There is no 

complete chain of circumstances to 

indicate that accused-appellants are the 

only person who murdered Ajay. 
 

 33.  Looking into entirety of facts 

and circumstances of the case, as 

discussed above, we are of the view that 

Trial Court has not marshalled entire 

evidence on record with care and caution 

and is not correct in convicting accused-

appellants, solely relying on last seen 

theory and recovery of Mobile, as stated 

by prosecution, that too not supported by 

any other witnesses, overlooking other 

major contradictions in their evidence and 

missing chain of circumstantial evidence. 

In our view, accused-appellants are 

entitled to benefit of doubt and it cannot 

be said that prosecution has been 

successful in proving guilt of accused-

appellants beyond reasonable doubt. 
 

 34.  In the result, appeal succeeds and 

is allowed. Impugned judgment and order 

dated 08.07.2011 passed by Additional 

Sessions Judge / Special Judge, Bijnor, in 

Sessions Trial No. 987 of 2010 is hereby set 

aside. Accused-appellants are acquitted of 

charges leveled against them. They are in jail 

and shall be released forthwith, if not wanted 

in any other case. 
 

 35.  Keeping in view provisions of 

Section 437-A Cr.P.C., accused-

appellants are directed to furnish a 

personal bond and two sureties before 

Trial Court to its satisfaction, which shall 

be effective for a period of six months, 

along with an undertaking that in event of 

filing of Special Leave Petition against 

instant judgment or for grant of leave, 

appellants on receipt of notice thereof 

shall appear before Hon'ble Supreme 

Court. 
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 36.  Lower Court record along with a 

copy of this judgment be sent 

immediately to District Court concerned 

for compliance and further necessary 

action. 
 

  37.  Before parting, we provide that 

Sri Noor Mohammad, Advocate, who has 

appeared as Amicus Curiae for appellants 

2 and 3 in present Jail Appeal, shall be 

paid counsel's fee as Rs. 10,000/-. State 

Government is directed to ensure payment 

of aforesaid fee through Additional Legal 

Remembrancer, posted in the office of 

Advocate General at Allahabad, without 

any delay and, in any case, within one 

month from the date of receipt of copy of 

this judgment.  
---------- 
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 1.  This Jail Appeal under Section 383 

Cr.P.C. has been preferred by accused-

appellant Mubarak Ali through Jail 

Superintendent, Aligarh against judgment 

and order dated 23.10.2012 passed by Sri 

Vinod Kumar-II, Additional Session
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 Judge, Court No. 3, Hathras. By the 

impugned judgment, accused-appellant 

has been convicted under Sections 302, 

504 and 506 I.P.C. He has been sentenced 

to undergo life imprisonment under 

Section 302 Cr.P.C. with a fine of Rs. 

5,000/- and in default of payment of fine, 

he has to further undergo three months 

additional imprisonment. Further, under 

Sections 504 and 506 I.P.C. he has been 

sentenced to undergo 2 years and 7 years 

Rigorous Imprisonment (hereinafter 

referred to as "R.I.") respectively. All the 

sentences were ordered to run 

concurrently. 
 

 2.  Prosecution story as evident from 

First Information Report (hereinafter 

referred to as "FIR") as well as material 

available on record are as follows. 
 

 3.  A written report (Ex.Ka-1) was 

presented in P.S. Sadabad, District 

Mahamaya Nagar by PW-1, Sugriva 

Singh Rawat, on 12.01.2008 stating that 

he is resident of Nai Basti, Eidgah. Some 

unsocial elements used to visit the house 

of his neighbor Mubarak Ali to which 

Informant, PW-1 had been objecting and 

on account thereof accused Mubarak Ali 

bore enmity with Informant's family. On 

the fateful evening, i.e., 12.01.2008, at 

about 6.00 PM Informant's son, Manveer 

Singh, had gone to the shop of Lala for 

purchasing certain commodities. 

Accused-appellant Mubarak Ali, resident 

of Nai Basti, Eidgah, owing to aforesaid 

enmity, lay in ambush in the way and 

assaulted his son with knife with intention 

to kill him. His son raised an alarm, 

whereupon Informant, his another son, 

PW-2 Rajveer Singh, Informant's wife, 

Smt. Phoolwati, PW-3 Bhagwan Das, son 

of Ram Vilas, resident of village Sarauth, 

Dilip Sharma, son of Satish Chandra 

Sharma and several other persons, who 

were present nearby the place of 

occurrence, rushed to the spot. Seeing 

witnesses reaching the spot, accused-

appellant inflicted several knife blows and 

saying that though he (Manveer Singh) 

escaped that day but would not be saved 

in future, fled away. PW-1 Informant 

along with family members and neighbor 

took injured Manveer Singh to Sadabad 

Government Hospital in a serious 

condition. Condition of injured being 

precarious, he was referred to Agra. 

Informant then went to Police Station for 

lodging FIR. On the same day another 

application (Ex.Ka-2) was also given at 

Police Station Sadabad to the effect that 

while carrying injured to Agra for 

treatment, he succumbed to his injuries at 

about 8.30 PM near Bhagwan Talkies, 

Agra. 
 

 4.  On the basis of written report 

(Ex.Ka-1), PW-6 Constable Shivpal Singh 

registered a case at Case Crime No. 16 of 

2008 under Sections 504, 506 I.P.C. and 

prepared chik FIR (Ex.Ka-10). He also 

made entry of the case in General Diary, a 

copy of which has been filed in Court as 

Ex.Ka-11. Immediately on registration of 

the case, investigation was undertaken by 

PW-5, S.S.I. Satish Chandra, who 

proceeded to place of occurrence and, 

prepared site-plan (Ex.Ka-5). He also 

took sample of blood and simple 

earth,packed in separate packs, sealed 

them and prepared recovery memo 

(Ex.Ka-3). He prepared inquest report 

(Ex.Ka-6) on 13.01.2008 in Tehsil 

Campus, Sadabad. In the opinion of 

Investigating Officer as well as witnesses 

of inquest, death had occurred due to 

injuries sustained by deceased. Thereafter 

he sealed dead body and sent the same to 

District Hospital for post mortem after 
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necessary documentation, through 

Constable Ashok Kumar and Jitendra 

Kumar. 
 

 5.  Autopsy on the dead body of 

deceased Manveer was conducted by PW-

4, Dr. A.K. Paliwal on 13.02.2008 at 

about 1.00 PM. According to Doctor, the 

deceased was of average body built and 

aged about 15 years; rigor mortis was 

present all over the body and about half a 

day had passed since his death. He found 

following ante mortem injuries on the 

person of deceased: 
 

  (1) Punctured wound 3.5X2 cm, 

cavity deep on front of right side of 

chest, 8 cm below right nipple at 5'O 

clock position. 
 

  (2) Incised would 4x1 cm, muscle 

deep on front of left palm, medial side 
 

  (3) abrasion 1 x ½ cm on back 

of right hand. 
 

 6.  On internal examination, 

membranes were found pale. Right pleura 

was found punctured and clotted blood were 

present; right lung (lower lobe) punctured; 

heart was empty; abdominal peritoneum 

was punctured; abdominal cavity contained 

clotted blood; teeth 15x15; stomach 

contained 150 gram pasty food material; 

lever was punctured; gall bladder was half 

full; spleen and both kidneys were pale and 

urinary bladder was empty. In the opinion 

of Doctor, death was caused due to shock 

and hemorrhage on account of ante mortem 

injuries. He prepared post-mortem report 

(Ex.Ka-4) and after sealing the dead body 

as well as clothes of deceased (10 in 

number), he handed over the same to the 

Constables who had brought the dead body. 
 

 7.  Subsequently, PW-5, S.I. Satish 

Chandra was transferred and investigation 

was undertaken by PW-8 Rakesh Chandra 

Sharma. He recorded statements of 

witnesses, arrested the accused and after 

conclusion of investigation submitted 

Charge-Sheet No. 18 of 2008 (Ex.Ka-15) 

in the Court of Chief Judicial Magistrate, 

Hathras who took cognizance of the 

offence on 04.03.2008. 
 

 8.  The case being triable by Court of 

Sessions, was committed to Sessions Court on 

04.04.2008. Learned Sessions Judge, Hathras 

framed charges against accused-appellant on 

26.05.2008 as under: 
 

  ^^eSa] vuUr dqekj] l= U;k;k/kh'k] 

gkFkjl vki vfHk;qDr dks fuEu vkjksiksa ls 

vkjksfir djrk gWaw%&  
 

  izFke& ;g fd fnukad 12&01&2008 dks 

le; djhc 6-00 cts 'kke LFkku ykyk dh nqdku 

fLFkr ubZ cLrh] bZnxkg] dLck lknkckn ftyk 

gkFkjl esa vkius lk'k; o tkucw>dj oknh ds iq= 

euohj flag dks Nqjk Hkksad dj] pksV igqWapkdj xEHkhj 

:i ls ?kk;y dj fn;k ftlds dkj.k bykt ds 

nkSjku mldh èR;q gks x;hA bl izdkj vkius ,slk 

ekuo o/k fd;k tks gR;k dh ifjf/k esa vkrk gSA vr% 

vkius /kkjk&302 Hkk-n-la- ds vUrxZr n.Muh; vijk/k 

dkfjr fd;k tks bl U;k;ky; ds izlaKku esa gSaA  
 

  f}rh;& ;g fd mijksDr fnukad] 

le; o LFkku ij vkius oknh ds yM+ds euohj 

flag dks xkyh xykSt djds bl vk'k; ls 

viekfur fd;k fd og izdksfir gksdj yksd 

'kkfUr Hkax djrkA bl izdkj vkius /kkjk&504 

Hkk-n-la- ds vUrxZr n.Muh; vijk/k dkfjr 

fd;k tks bl U;k;ky; ds izlaKku esa gSA  
 

  rr̀h;& ;g fd mDr fnukad] le; 

o LFkku ij vkius euohj flag dks Hkfo"; esa 

tku ls ekjus dh /kedh nsdj vkijkf/kd la=kl 

dkfjr fd;kA bl izdkj vkius /kkjk&506 Hkk-n-
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la- ds vUrxZr n.Muh; vijk/k dkfjr fd;k tks 

bl U;k;ky; ds izlaKku esa gSA  
 

  ,rn~}kjk vkidks funsZf'kr fd;k tkrk 

gS fd mDr vkjksi ds rgr vkidk fopkj.k bl 

U;k;ky; }kjk fd;k tk,xkA^^  
 

  "I, Anant Kumar, Sessions 

Judge, Hathras charge you accused 

Mubarak Ali with the following charges:  

  
  Firstly, that you on 12.01.2008 at 

about 6.00 PM at the Shop of Lala situated in 

Nai Basti Eidgah, Quasba Sadabad, District 

Hathras intentionally and deliberately 

inflicted grievous injuries to Manveer Singh, 

son of informant by stabbing knife on him, on 

account of which, during course of treatment, 

he died. Thereby, you committed homicide 

which falls within the category of murder and, 

therefore, you have committed an offence 

punishable under Section 302 I.P.C. which is 

within the cognizance of this Court;  
 

  Secondly, on the aforesaid date, 

place and time you intentionally insulted 

informant's son Manveer Singh knowing that 

it might have provoked him to break the 

public peace. Thereby, you have committed an 

offence punishable under Section 504 I.P.C. 

and within the cognizance of this Court.  
 

  Thirdly on the aforesaid date, place 

and time, by threatening Manveer to kill him in 

future, you committed criminal intimidation. 

Thereby you have committed an offence 

punishable under Section 506 I.P.C. and within 

the cognizance of this Court.  
  
  I hereby direct you be tried by 

this Court for the aforesaid charges." 

(English Translation by Court)  
 

 9.  The accused-appellant pleaded 

not guilty and claimed to be tried. In 

support of his case, prosecution examined in 

all 8 witnesses, out of which PW-1, Sugriva 

Singh, PW-2 Rajveer Rawat, PW-3 Bhagwan 

Das and PW-7 Sanjay Singh alias Sanju are 

witness of fact. Rest are formal witnesses. 

PW-4 is Dr. A.K. Paliwal, who had conducted 

autopsy over the dead body of deceased 

Manveer and has proved Post-mortem report 

(Ex.Ka-4). PW-5, S.S.I., Satish Chandra is 

first Investigating Officer, who has proved site 

plan (Ex.Ka-5), recovery memo (Ex.Ka-3) in 

respect of blood stained and simple earth' 

inquest (Ex.Ka-6) and other documents 

prepared by him. He has also proved material 

Exhibits before the Court including clothes of 

the deceased. PW-6 Constable Shivpal Singh 

had registered FIR at Case Crime No. 16 of 

2008 on presentation of written report (Ex.Ka-

1) by Informant PW-1 and had prepared chik 

report and made entry of the crime in General 

Diary. He has proved copy of chik FIR 

(Ex.Ka-10) as well as G.D. (Ex.Ka-11). PW-8 

Rakesh Chandra Sharma is second 

Investigating Officer who had arrested the 

accused-appellant and after conclusion of 

investigation, submitted charge-sheet (Ex.Ka-

15) in Court. 
 

 10.  After closure of prosecution 

evidence, statement of accused-appellant 

under Section 313 Cr.P.C. was recorded. He 

stated to have been falsely implicated in the 

case and that prosecution witnesses in 

connivance with Informant are deposing 

falsely. He is not aware of the injuries 

sustained by the deceased. He did not adduce 

any oral evidence in support of defence. 
 

 11.  After hearing counsel for parties, 

Trial Court recorded verdict of conviction 

against accused-appellant and sentenced 

him as stated above. 
 

 12.  Trial Court relied on ocular 

version of PW-1, PW-2 and PW-3 that 
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incident took place before them and they 

are witnesses of incident of accused-

appellant causing injuries to Manveer 

which ultimately proved fatal causing his 

death while he was on the way for 

Hospital. It has also observed that minor 

inconsistencies and contradictions were 

not material and substantial so as to 

discredit ocular version of aforesaid three 

witnesses. Witnesses proved that on 

12.01.2008 Manveer had gone to the shop 

of Lala for some purchases at about 6.00 

PM when Mubarak Ali caught him and 

attacked with knife. First attack was taken 

by Manveer on his hand resulting injury 

on his hand and second attempt was on 

his chest. This evidence of PW-1 and PW-

2 is duly corroborated by medical 

evidence also. The mere fact that PW-1 is 

father and PW-2 is brother of deceased 

per se is not sufficient to reject oral and 

ocular testimony of PW-1 and PW-2, in 

absence of further material to show that 

any of the aforesaid witnesses has any 

reason to give false statement and 

implicate accused-appellant falsely. The 

above oral evidence is consistent with FIR 

version. It has also observed that though 

there is no evidence of availability of light 

at place of incident, but time of incident 

being around 6.00 PM in the evening and 

it is true that some darkness followed in 

winter season at that point of time but 

accused-appellant is neighbor of 

Informant, PW-1 Sugriv Singh, and such 

person could have been easily recognized 

even if there is some darkness since 

person is well known. This fact is not 

sufficient to discredit the ocular version of 

witnesses. PW-2 being son of PW-1 was 

well acquainted with Manveer and, 

therefore, could have easily identify him 

even when incident took place in the late 

evening in winter season, i.e., around 6.00 

PM. Site plan also shows that shop of 

Lala was near the place of incident. It has 

also relied on discovery of weapon, i.e., 

knife on the information given by 

accused-appellant in custody and said 

knife in forensic examination was found 

to have stains of human blood. 
 

 13.  Though in case of eye-witness 

motive loses its importance but when 

motive is shown, it has to be proved. PW-1 

has clearly said that accused-appellant had a 

suspicion that his wife used to talk with 

deceased Manveer Singh and had some 

illicit relations with him; accused-appellant 

also had nexus with unsocial elements who 

use to visit his residence regularly. On this 

aspect, Court below not find anything 

otherwise extracted by defence in cross-

examination. A person may show a criminal 

behavior for various reasons and it cannot 

be said that a particular fact will not cause 

any reason of enmity or motive to commit a 

crime. Therefore, Trial Court held that 

motive was also proved by prosecution 

witnesses. Though incident took place 

around 6.00 PM, but Manveer Singh died at 

around 8.30 when he was being taken to 

Hospital at Agra. Nature of injuries shows 

that there was intention of accused-

appellant to kill the deceased. Therefore, on 

the basis of ocular version of PW-1, PW-2 

and PW-3; discovery of weapon of crime, 

i.e., knife on the information given by 

accused-appellant while in custody and 

forensic report proving that weapon had 

human blood on it, Trial Court held that 

prosecution has successfully proved case 

beyond reasonable doubt. Accused-

appellant in the statement under Section 313 

Cr.P.C. though denied entire incident and 

claimed that he was falsely implicated but 

could give no such reason as to why he was 

falsely implicated and also did not produce 

any evidence in defence, hence prosecution 

case remained un-rebutted. 



2 All.                                               Mubarak Ali Vs State of U.P.  417 

 14.  Feeling dissatisfied, accused-

appellant has approached this Court 

through Jail Superintendent by means of 

this Jail Appeal. 
 

 15.  Heard Sri Araf Khan, Advocate, 

assisted by Sri Lihazur Rahman Khan, 

Advocate, for appellant and Sri Syed Ali 

Murtaza, learned A.G.A. for State. 
 

 16. L earned counsel appearing for 

appellant argued that Court below has 

erred in fact and law in convicting and 

sentencing appellant inasmuch 

prosecution miserably failed to prove its 

case beyond doubt; there was no eye 

witness; evidence of the alleged eye-

witnesses has been misread by Court 

below and there is no evidence to show 

that appellant attacked the deceased and 

caused his death. He submitted that FIR is 

ante time; incident is said to have 

occurred at 6.00 PM and FIR was lodged 

at 7.00 PM.; the deceased's father and 

brother both claimed that they were busy 

in taking the deceased for Hospital for 

treatment and this shows that FIR has 

been lodged subsequently. 
 

 17.  Learned A.G.A. on the contrary 

submitted that incident was seen by 

deceased's father, brother and other 

witnesses, who deposed in the Court 

below and no material inconsistency has 

been found in their statements and 

coupled with the fact that weapon of 

crime was recovered by Police on the 

information given by accused-appellant 

when in custody clearly prove that it is 

only the accused-appellant who has 

committed crime and, therefore, 

prosecution has successfully proved its 

case beyond reasonable doubt which has 

been accepted by Trial Court and looking 

to the nature of offence, not even 

adequate but minimum punishment has 

been awarded, hence, appeal is liable to 

be dismissed. He further submitted that 

for the threat caused by appellant to the 

deceased openly in the market area, he 

has rightly been convicted under Section 

504 and 506 I.P.C. 
 

 18.  In order to consider the rival 

submissions, we have to first examine 

whether PW-1, PW-2 and PW-3's 

statement can be said to be an ocular 

testimony of the incident in question. 
 

 19.  In the FIR, PW-1 said that 

Manveer went to make some purchases 

from shop of Lala at around 6.00 PM on 

12.01.2008. The accused-appellant lay in 

ambush and attacked Manveer Singh with 

knife with an intention to kill him. FIR 

version further said that Manveer when 

assaulted by accused-appellant raised 

alarm and hearing it, Informant, his son 

Rajveer Singh, wife Smt. Phoolwati and 

Bhagwan Das and other persons near him 

ran towards the place of incident. When 

accused-appellant saw these persons 

coming, he quickly inflicted knife injuries 

to Manveer Singh and said that today he 

was saved but in future he will not and 

then ran away. This FIR version shows 

that Informant, his son Rajveer Singh and 

wife Smt. Phoolwati were not present 

near shop of Lala or where accused-

appellant was hiding and waiting for 

Manveer. These persons ran towards 

place of incident when they heard alarm 

raised by deceased. However, Informant 

said that when they ran towards Manveer 

Singh saw accused-appellant inflicting 

knife injuries on the body of deceased and 

saying that though he (Manveer Singh) 

has saved that day but would not be saved 

in future, fled away. This part of incident 

was seen by Informant and others. 
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Informant himself is PW-1 and in cross 

examination he has said that he was not 

present at his house when incident took 

place. His statement in this regard reads 

as under: 
 
  ^^ftl le; ?kVuk gqbZ eSa ?kj ij ugha 

FkkA^^  
 

  "When the incident took place, I 

was not at home."  
 

                 (English Translation by Court)  
 

 20.  He further submitted that 

Mubarak Ali was laying in ambush was 

told to PW-1 by some persons but who 

those persons are, has not been stated. 

Therefore, this statement is hearse as 

details of any such person giving this 

information has not been disclosed. 

However, PW-1 has clarified that in his 

Gali there are only two houses, one of 

himself and another of Om Prakash. On 

hearing alarm he ran towards place of 

incident and accused-appellant inflicted 

injuries by knife before him and he saw it. 

He clearly said that two knife injuries 

were caused upon deceased by appellant. 

There is not much cross examination on 

this aspect. Therefore, statement of PW-1 

that injuries caused by knife on the body 

of the deceased which were seen by him 

remained uncontroverted which also 

prove FIR version even if other part of 

statement of PW-1 is not accepted. 
 

 21.  PW-2 is brother of deceased. He 

has also stated that hearing alarm raised 

by Manveer Singh, Informant, Smt. 

Phoolwati, mother of PW-2; Dilip Sharma 

and Bhagwan Das ran to the place of 

incident and saw two knife injuries 

inflicted by Mubarak Ali, accused-

appellant on the body of Manveer Singh, 

who fell near the shop of Lala after 

sustaining aforesaid injuries. Appellant, 

thereafter ran away and could not be 

caught. PW-2 brought Manveer Singh to 

Government Hospital, Sadabad where 

looking to his precarious condition Doctor 

referred him to Agra and while he was on 

the way to Hospital at Agra, Manveer 

Singh succumbed to injuries near 

Bhagwan Talkies, Agra. Death, therefore, 

obviously caused due to injuries sustained 

by Manveer Singh. In the cross-

examination, PW-2 said that when he 

reached place of incident, Manveer Singh 

had got two injuries, one on the hand and 

another on the chest, and lot of blood was 

oozing out. It is argued that PW-2, 

therefore, is not a witness to the alleged 

infliction of knife by Mubarak Ali upon 

Manveer Singh. On the contrary PW-2 

only saw Manveer Singh in injured 

condition when reached the place of 

incident. Here we find that reply in cross 

examination is obviously in the context of 

question asked from witness. The witness 

in the examination-in-chief said that on 

hearing alarm he ran towards place of 

incident from his house. There is a 20 

paces distance from house of Informant to 

place of incident. It is a straight road as is 

evident from site plan. In the 

examination-in-chief witness said that 

when he was running towards deceased 

after coming out from house he saw 

accused-appellant inflicting knife injuries 

upon Manveer Singh and executing a 

threat that in future he will not be saved, 

accused-appellant fled away. This 

evidence is in the time factor when 

witness was running from his house to the 

place of incident. In the cross-

examination what he said is that when he 

reached place of incident after covering 

20 paces, there he found Manveer Singh 

in injured condition since by that time 
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accused-appellant had already fled away. If 

we read this statement of PW-2 in entirety 

and also in the light of site-plan showing 

that there is about 20 paces distance from 

the house to the place of incident, we do not 

find any inconsistency or material 

contradiction that PW-2 is not an eye-

witness of the injuries caused by accused-

appellant on the person of deceased. PW-2 

being real brother of Manveer Singh, his 

conduct was natural in carrying him to 

Hospital at Sadabad and when Doctor 

referred injured person to District Hospital, 

Agra, PW-2 carried him to Hospital at Agra 

but in the mid way injured died. In our 

view, ocular testimony of PW-2 of injuries 

caused by appellant upon Manveer Singh 

cannot be said to be incorrect or 

discreditworthy and on the other hand entire 

evidence is consistent and duly corroborated 

the FIR version as well as statement of PW-

1. Both witness are consistent on the fact 

that accused-appellant stabbed deceased 

twice and this is duly corroborated by 

medical evidence. 
 

 22.  PW-3, Bhagwan Das, has also 

given a similar statement and he is also an 

eye-witness of the incident. He also came 

to the place of incident and this fact has 

been corroborated by PW-1 and PW-2 

both. His ocular version prove the 

incident of stabbing by Mubarak Ali. The 

manner in which two injuries were 

inflicted by Mubarak Ali has also been 

stated by PW-3 which is consistent with 

ocular version of PW-1 and PW-2. The 

threat extended by Mubarak Ali before 

running away and the words uttered by 

him are also corroborated by ocular 

testimony of PW-1 and PW-2. In the 

cross-examination though an attempt has 

been made to prove that he was a chance 

witness. To this extent we also find that 

he has come to the residence of Sua 

Pahalwan for some work which he did not 

state clearly as to what for he has come 

though he was resident of another Village 

Sarauth and Sua Pahalwan was resident of 

village Karaiya. Even Village Karaiya is 

about 2 miles from place of incident. 

While going to Village Karaiya, he 

followed the way from Sadabad and in 

between witnessed the said incident. At 

one place of cross-examination he said 

that he heard alarm raised by Manveer 

Singh when he was near water tank and 

then he reached the place of incident 

where 10-15 people were present and 

injured was bleeding. Then he also 

accompanied injured to Hospital where 

they reached around 7.00 PM. This part of 

cross examination of PW-3 shows that he 

had no occasion to see accused-appellant 

inflicting injuries by stabbing with knife 

and on the contrary after hearing alarm 

when he reached the site 10-15 people 

were already present. In the light of these 

facts, we find it difficult to accept 

testimony of PW-3 as an ocular testimony 

to the incident of stabbing by knife on 

Manveer Singh by Mubarak Ali and it 

appears that PW-3 reached the site after 

Manveer Singh had fled away and in 

cross-examination this statement has been 

given by PW-3 on the information he 

received but he himself is not an eye 

witness to this fact. He only saw Manveer 

Singh in an injured condition and 

thereafter took him to Hospital wherefrom 

he was referred to Agra and while in the 

way Manveer Singh died. Even if this part 

of statement of PW-3 that he saw 

Mubarak Ali inflicting knife injuries upon 

Manveer Singh is excluded still we find 

that oral testimony of PW-1 and PW-2 on 

this aspect is very clear and there is no 

material contradiction to discredit their 

testimony, and subsequent part is 

corroborated by PW-3. 
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 23.  Then there is another relevant 

aspect, i.e., discovery of knife used in the 

crime on the information given by 

accused-appellant. This fact has been 

proved by PW-7, Sanjay Singh, who is 

witness to the recovery memo. An attempt 

was made to argue that PW-7 was an 

interesting witness and relative of 

deceased but this fact has been clearly 

denied by PW-7. 
 

 24.  PW-8, Investigating Officer, 

Rakesh Chandra Sharma, has also proved 

arrest of appellant on 17.01.2005. When 

statement of accused was recorded, he 

gave information and thereafter caused 

discovery of knife used in the crime. On 

this aspect we do not find anything 

extracted by defence in cross examination 

to discredit the above witness. 
 

 25.  This part of evidence that weapon 

used in the crime in question was recovered 

on the information given by accused-

appellant is admissible in evidence under 

Section 27 of Indian Evidence Act, 1872 

(hereinafter referred to as "Act, 1872"). 

Section 27 of Act, 1872 provides for how 

much of information received from accused 

who is in custody of police may be proved. 

It reads as under: 
 

  "27. How much of information 

received from accused may be proved.--

Provided that, when any fact is deposed to 

as discovered in consequence of 

information received from a person accused 

of any offence, in the custody of a police 

officer, so much of such information, 

whether it amounts to a confession or not, 

as relates distinctly to the fact thereby 

discovered, may be proved."  
 

 26.  Aforesaid provision is by way of 

proviso to Sections 25 and 26 of Act, 

1872. An statement even by way of 

confession made in police custody which 

distinctly relates to the fact discovered is 

admissible in evidence against the 

accused. 
 

 27.  In Delhi Administration vs. Bal 

Krishan and Ors., 1972(4) SCC 659 

Court said that Section 27 permits proof 

of so much of information which is given 

by persons accused of an offence when in 

custody of a Police Officer as relates 

distinctly to the fact thereby discovered, 

irrespective of whether such information 

amounts to a confession or not. Sections 

25 and 26 of Act, 1872 provides that no 

confession made to a Police Officer 

whether in custody or not can be proved 

as against the accused. Section 27, 

therefore, is proviso to above Sections 

and statement even by way of confession, 

which distinctly relates to the fact 

discovered is admissible as evidence 

against accused in the circumstances 

stated in Section 27. 
 28.  In Mohmed Inayatullah vs. 

The State of Maharashtra, 1976 (1) 

SCC 828 Court observed that though 

interpretation and scope of Section 27 has 

been subject of consideration in several 

authoritative pronouncement but its 

application to concrete cases is not always 

free from difficulty. In order to make its 

application swift and convenient Court 

considered the provision again and said: 
 

  "12. The expression "Provided 

that" together with the phrase "whether it 

amounts to a confession or not" shows 

that the section is in the nature of an 

exception to the preceding provisions 

particularly Sections 25 and 26. It is not 

necessary in this case to consider if this 

section qualifies, to any extent, Section 

24, also. It will be seen that the first 
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condition necessary for bringing this 

section in to operation is the discovery of a 

fact, albeit a relevant fact, in consequence 

of the information received from a person 

accused of an offence. The second is that 

the discovery of such fact must be deposed 

to. The third is that at the time of the receipt 

of the information the accused must be in 

police custody. The last but the most 

important condition is that only "so much of 

the information" as relates distinctly to the 

fact thereby discovered is admissible. The 

rest of the information has to be excluded. 

The word "distinctly" means "directly", 

"indubitably", "strictly", "unmistakably". 

The word has been advisedly used to limit 

and define the scope of the provable 

information. The phrase "distinctly relates 

to the fact thereby discovered" is the 

linchpin of the provision. This phrase refers 

to that part of the information supplied by 

the accused which is the direct and 

immediate cause of the discovery. The 

reason behind this partial lifting of the ban 

against confessions and statements made to 

the police, is that if a fact is actually 

discovered in consequence of information 

given by the accused, it affords some 

guarantee of truth of that part, and that part 

only, of the information which was the 

clear, immediate and proximate cause of 

the discovery. No such guarantee or 

assurance attaches to the rest of the 

statement which may be indirectly or 

remotely related to the fact discovered."  
 

 29.  Idea behind Section 27 has been 

explained by Court in para 20 of 

judgment in Bodh Raj @ Bodha and 

Ors. vs. State of Jammu and Kashmir, 

2002(8) SCC 45 as under: 
 

  "20. If all that is required to lift 

the ban be the inclusion in the confession 

information relating to an object 

subsequently produced, it seems 

reasonable to suppose that the persuasive 

powers of the police will prove equal to 

the occasion, and that in practice the ban 

will lose its effect. The object of the 

provision i.e. Section 27 was to provide 

for the admission of evidence which but 

for the existence of the section could not 

in consequence of the preceding sections, 

be admitted in evidence. It would appear 

that under Section 27 as it stands in order 

to render the evidence leading to 

discovery of any fact admissible, the 

information must come from any 

accused in custody of the police. The 

requirement of police custody is 

productive of extremely anomalous results 

and may lead to the exclusion of much 

valuable evidence in cases where a 

person, who is subsequently taken into 

custody and becomes an accused, after 

committing a crime meets a police officer 

or voluntarily goes to him or to the police 

station and states the circumstances of the 

crime which lead to the discovery of the 

dead body, weapon or any other material 

fact, in consequence of the information 

thus received from him. This information 

which is otherwise admissible becomes 

inadmissible under Section 27 if the 

information did not come from a person 

in the custody of a police officer or did 

come from a person not in the custody of 

a police officer. The statement which is 

admissible under Section 27 is the one 

which is the information leading to 

discovery. Thus, what is admissible being 

the information, the same has to be 

proved and not the opinion formed on it 

by the police officer. In other words, the 

exact information given by the accused 

while in custody which led to recovery of 

the articles has to be proved. It is, 

therefore, necessary for the benefit of 

both the accused and prosecution that 
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information given should be recorded and 

proved and if not so recorded, the exact 

information must be adduced through 

evidence. The basic idea embedded in 

Section 27 of the Evidence Act is the 

doctrine of confirmation by subsequent 

events. The doctrine is founded on the 

principle that if any fact is discovered as a 

search made on the strength of any 

information obtained from a prisoner, such a 

discovery is a guarantee that the 

information supplied by the prisoner is true. 

The information might be confessional or 

non-exculpatory in nature but if it results in 

discovery of a fact, it becomes a reliable 

information. It is now well settled that 

recovery of an object is not discovery of fact 

envisaged in the section. Decision of Privy 

Council in Palukuri Kotayya v. Emperor AIR 

1947 PC 67 is the most quoted authority for 

supporting the interpretation that the "fact 

discovered" envisaged in the section 

embraces the place from which the object 

was produced, the knowledge of the 

accused as to it, but the information given 

must relate distinctly to that effect. (see State 

of Maharashtra v. Danu Gopinath Shirde 

and Ors. 2000 CriLJ 2301). No doubt, the 

information permitted to be admitted in 

evidence is confined to that portion of the 

information which "distinctly relates to the 

fact thereby discovered". But the 

information to get admissibility need not be 

so truncated as to make it insensible or 

incomprehensible. The extent of information 

admitted should be consistent with 

understandability. Mere statement that the 

accused led the police and the witnesses to 

the place where he had concealed the 

articles is not indicative of the information 

given. " (emphasis added)  
 

 30.  Similar issue has been 

considered in a recent judgment of 

Supreme Court in Criminal Appeal No. 

1333 of 2009, Raju Manjhi vs. State of 

Bihar, decided on 02.08.2018. Therein 

Court held that Act, 1872 provides that 

even when an accused being in the 

custody of police makes a statement that 

reveals some information leading to the 

recovery of incriminating material or 

discovery of any fact concerning to the 

alleged offence, such statement can be 

proved against him. Court held that 

recoveries of used polythene pouches of 

wine, money, clothes, chains and bangle 

were all made at the disclosure by the 

accused which corroborates his 

confessional statement and proves his 

guilt and such confessional statement 

stands and satisfies the test of Section 27 

of Act, 1872. 
 

 31.  In the case in hand, witness has 

proved the fact that on the information 

given by accused in custody, weapon of 

crime was recovered and, therefore, in our 

view, this fact is admissible in evidence 

and Court below has rightly taken the 

same as a relevant admissible evidence. 
 

 32.  Accused-appellant was given 

due opportunity of defence but he chose 

not to give any evidence and under 

Section 313 Cr.P.C. his reply is evasive. 
 

 33.  In these entire facts and 

circumstances, we are clearly of the view 

that Court below has rightly held that 

prosecution has successfully proved its 

case beyond reasonable doubt against 

accused-appellant. 
 

 34.  Learned counsel for appellant, 

however, argued that Smt. Phoolwati, 

wife of Sugriv Singh, Informant was not 

examined though PW-1 and PW-2 both 

claim that she also reached with them at 

the site of incident simultaneously. 
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Besides, Dilip Sharma was also not 

examined. 
 

 35.  We find no substance in the 

above argument for the reason that it is 

not the number of witnesses, but their 

quality which is material. Non 

examination of one or more witnesses will 

not help an accused if the evidence 

adduced by prosecution is sufficient to 

prove the charge leveled against accused-

appellant and, therefore, non examination 

of any witness per se will not be of any 

assistance to accused-appellant. 
 

 36.  With regard to ante-timing of FIR, 

we find that initially Manveer Singh 

sustained serious injuries and he was taken to 

Hospital at Sadabad where, as per PW-3, 

they reached at about 7.00 PM when Doctor 

did not administer any treatment and looking 

to severity of injuries immediately referred 

them to Agra. Brother of Manveer, by a 

private vehicle, proceeded for Agra. In the 

meantime, father of deceased, PW-1, initially 

lodged report at Sadabad Police Station at 

around 7.00 PM. When distance of Police 

Station is about one kilometer it cannot be 

said that FIR is ante time. Time is mentioned 

approximately and when such an incident 

has occurred, it is not expected that every 

person will be taking steps by noticing exact 

time with a close observation of watch. 

Initially, report is that of an injury and that is 

why it was registered under Section 307, 504 

and 506 I.P.C. but when Manveer Singh died 

at around 8.30 on the same day and his 

brother communicated this fact by phone to 

Informant, he gave this information to Police 

on the same day by Ex.Ka-2 and thereafter 

case was registered under Section 302, 504 

and 506 I.P.C. 
 

 37.  Looking into the evidence as 

discussed above there can be no doubt 

that it is only appellant who has 

committed crime in question. 
 

 38.  No argument has been advanced 

on conviction and sentence under Section 

504 and 506 I.P.C. but we have examined 

this aspect also. Evidence of PW-1 and 

PW-2, which we have already discussed 

above, conviction of accused-appellant 

under Section 504 and 506 I.P.C. also is 

duly proved by evidence and Trial Court 

has rightly given a verdict of conviction. 
 

 39.  Now coming to the question of 

sentence, it is a matter of common 

knowledge that punishment should be 

adequate and in this regard various factors 

need be considered. In the present case, 

accused-appellant has been found guilty 

of murder and has committed a crime 

under Section 302 I.P.C. where minimum 

punishment is life imprisonment, 

therefore, punishment awarded to 

accused-appellant under Section 302 

I.P.C. cannot be said to be illegal, 

erroneous or excessive. The punishment 

imposed upon accused-appellant under 

Section 504 and 506 I.P.C. also cannot be 

said to be excessive or unjust considering 

the entire evidence, as we have already 

discussed above. Impugned judgment and 

order passed by Trial Court, therefore, 

deserves to be affirmed. 
 

 40.  In view of above discussion, the 

appeal is dismissed. Impugned judgment 

and order dated 23.10.2012 passed by 

Additional Sessions Judge, Court No. 3, 

Hathras in Session Trial No. 162 of 2008 

(State Vs. Mubarak Ali) relating to Case 

Crime No. 16 of 2008, under Sections 

302, 504, 506 I.P.C., Police Station 

Sadabad, District Hathras awarding 

sentence of imprisonment for life with a 

fine of Rs. 5,000-/ to accused-appellant 
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for the offence under Section 302 I.P.C., 2 

years rigorous imprisonment for the 

offence under Section 504 I.P.C. and 7 

years rigorous imprisonment for the 

offence under Section 506 I.P.C. is hereby 

maintained and confirmed. 
 

 41.  Lower Court record alongwith a 

copy of this judgment be sent back 

immediately to Court concerned for 

necessary compliance. Copy of judgment 

be also sent to accused-appellant through 

the Jail Superintendent concerned for 

intimation forthwith.  
---------- 
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A. Indian Penal Code, 1860 - Section 304 

- Appeal against conviction. 

Prosecution has brought this case before 
Court, as a case of direct evidence, but Trial 

Court, on the failure of prosecution case as 
direct evidence, turned it as a case of 
circumstantial evidence and considering the 

case of circumstantial evidence and convicted 
and sentenced accused-appellant on the basis 

of surmises flouting all judicial principles. (Para 
30) 

Neither formal witnesses nor eye witnesses 
supported prosecution case. There is no iota 
of evidence against accused-appellant to 

connect him with present crime or holding him 
guilty. (Para 29) 

Jail Appeal allowed (E-2) 

 

(Delivered by Hon’ble Rajendra Kumar-

IV, J.) 
 

 1.  Accused-appellant stood for trial 

in Sessions Trial No. 27 of 2009 (State v. 

Sewak, Case Crime No. 320 of 2008), 

under Section 304 IPC, Police Station 

Shivpur, District Varanasi, in the Court of 

Additional District and Sessions Judge, 

Court No.5, Varanasi and came to be 

convicted by said Court, vide judgment 

and order dated 07.12.2011, sentencing 

him under Section 304 IPC to undergo 

imprisonment for life and fine of Rs. 

50,000/-. In default of payment of fine, he 

shall further undergo six months' 

additional imprisonment. Appellant 

sought interference of this Court by filing 

this Jail Appeal from Jail through Jail 

Superintendent concerned. 
 

 2.  Prosecution story, in brief, as 

came out from First Information Report 

(hereinafter referred to as 'FIR') and 

factual matrix of the case is that accused-

appellant and victim-Raja Ram were 

detained in Central Jail, Varansi in 

respective cases. On 14/15.09.2008 at 

about 1:00 am (mid-night), prisoner-

Sewak attacked victim-Rajaram with 

brick. Resultantly, victim sustained 

serious injuries on his nose and head. He 

was admitted in Jail Hospital but no 

improvement shown, hence, on 
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15.09.2008, he was referred to Pandit 

Deen Dayal Upadhyay Hospital for better 

treatment. On the same day, he was 

further referred to Shiv Prasad Gupt, 

Regional Hospital, Varanasi. During 

treatment, on 16-17.09.2008 at about 

12:20 (midnight) victim-Rajaram 

succumbed to injuries. 
 

 3.  PW-1 submitted typed written 

report Ex.Ka-1 through Kundan Singh 

(not examined) to Station House Officer, 

Police Station Shivpur to lodge FIR 

against accused-appellant. Deceased was 

undergoing imprisonment under Section 

302 IPC in Central Jail Varanasi. PW-1, 

on 17.09.2008, sent another typed 

communication Ex.Ka-2 to Additional 

City Magistrate, Varanasi requesting him 

to conduct inquest over the dead body 

deceased. Both communications were also 

sent to Senior Officers concerned. 
 

 4.  On the basis of written report 

Ex.Ka-1, chick FIR, Ex.Ka-4 was 

registered by Constable of Police Station 

concerned, as Case Crime No. 320 of 

2008, under Section 304, IPC against 

accused-appellant. Entry of case was 

made in General Diary. Copy whereof is 

Ex. Ka-5. 
 

 5.  PW-8, Indrasan Singh, Additional 

City Magistrate held inquest on the dead 

body of Raja Ram, got prepared inquest 

report Ex Ka-2 and other papers relating 

thereto, and sent body for postmortem. 
 

 6.  PW-10, Dr. Manoj Kumar Pathak 

along with Dr. S.D. Verma (not 

examined) conducted autopsy over dead 

body of prisoner Rajram and prepared 

postmortem report Ex. Ka-11, expressing 

his opinion that death was possible at 

about 27 hours prior to postmortem due to 

coma and brain hemorrhage on account of 

serious head injuries. Doctor found 

following ante-mortem injuries :- 
 

  i. Lacerated wound 1cm x 3/4cm 

x scalp deep on the right side of forehead 

2cm above right eyebrow and 4cm outer 

to midline. 
 

  ii. Stitch wound 3cm long on the 

right side of forehead 1cm above right 

eyebrow and 4cm outer to midline. 
 

  iii. Stitch wound 1cm in length 

present on left side of nose. 
 

  iv. Contusion 20cm x 11cm on 

the right side of face and forehead. 
 

 7 . PW-9, SI Chandra Kant Singh, 

commenced investigation, proceeded to 

spot, recorded statement of witnesses, 

visited place of incident, prepared site 

plan, Ex. Ka-9, and collected blood 

stained and simple earth from spot. 

Thereafter, he was transferred and further 

investigation was undertaken by SI R.N. 

Pandey who recorded statement of 

witnesses of inquest and statement of 

accused-appellant and after completing 

entire formalities of investigation, 

submitted charge-sheet, Ex.Ka-10, against 

the accused-appellant. 
 

 8.  Case, being exclusively triable by 

Court of Sessions, was committed to 

Sessions Judge, wherefrom, it was 

transferred to Additional District and 

Sessions Judge, Court No.5, Varanasi for 

disposal in accordance with law. 
 

 9.  Trial Court framed charge on 

16.04.2011 against accused-appellant 

under Section 304 IPC, which reads as 

under :- 
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"vkjksi  
  eSa ujsUnz nso feJ] vij l= 

U;k;k/kh'k] U;k;ky; la[;k&5] okjk.klh 

vfHk;qDr lsod ij fuEukafdr vkjksi yxkrk gw¡%&  
 

  ;g fd fnukad 14@15&9&2008 dks 

le; jkf= 1%00 cts LFkku dsUnzh; dkjkxkj 

okjk.klh pdz la0 4 cSjd la0 1 Fkkuk f'koiqj ftyk 

okjk.klh esa vkius lkekU; mn~ns'; fd iwfrZ esa 

fl)nks'k cUnh jktkjke dks tku ls ekjus dh fu;r 

ls bZaV ls mlds flj ij okj dj  
 

  izk.k?kkrd pksVsa igqapk;s ftlds 

ifj.kke Lo:i bZykt ds nkSjku mijksDr 

jktkjke dh èR;q gks x;hA bl izdkj vkius 

,slk vijk/k dkfjr fd;k tks /kkjk 304 Hkkjrh; 

n.M lafgrk ds vUrxZr n.Muh; vijk/k gS vkSj 

bl U;k;ky; ds izlaKku esa gSA 
 

  vr,o ,rn~}kjk vkidks funZsf'kr 

fd;k tkrk gS fd mijksDr vkjksi ds fy;s 

vkidk fopkj.k bl U;k;ky; }kjk fd;k tk;sA  
 

  "I, Narendra Dev Mishra, 

Additional Sessions Judge, Court 

Number-5, Varanasi charge accused 

Sewak with following charges :-  
 

  That at 1.00 o'clock in the night of 

14/15-9-2008, in Barrack No.-1, Chakra No.-

4 of Central Jail, Varanasi under Police 

Station- Shivpur, District- Varanasi, you, in 

prosecution of your common object, attacked 

on the head of convicted prisoner Rajaram by 

brick with an intention to kill him and caused 

fatal injuries; in consequence whereof 

aforesaid Rajaram died during treatment. 

Thus you have committed such offence which 

is an offence punishable under Section 304 of 

Indian Penal Code and it is in the cognizance 

of this court.  
 

  Therefore it is hereby directed 

that you be tried by this court for 

aforesaid charge."  

                  (English Translation by 

Court)  
 

 10.  Accused-appellant pleaded not 

guilty and claimed trial. 
 

 11.  In order to substantiate its case, 

prosecution examined as many as ten 

witnesses, out of whom PW-1, 2, 8, 9, and 

10 are formal in nature and PW-3, 4, 5, 6 

and 7 are witness of fact. 
 

Sr. No.  Name of 

PWs  
Nature of 

witness  
Paper 

proved  

1 Suresh 

Chandra  
Formal  Ex. Ka-1 

and 2  

2 S.N. 

Dwivedi  
Formal  Nil  

3 Ramayan 

Giri  
Fact  Nil  

4 Shyam 

Deo  
Fact  Nil  

5 Putti Lal  Fact  Nil  

6 Angad 

Dhobi  
Fact  Nil  

7 Sri 

Prakash 

Rai  

Fact  Nil  

8 Indrasan 

Singh  
Formal  Ex.Ka-

2,3,4,5,6,7 

and 8  
 

9 SI 

Chandra 

Kant 

Singh  
 

Formal  Ex.Ka-9 

and 10  

10 Dr. Manoj 

Kumar 

Pathak  

Formal  Ex.Ka-11  
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 12.  Statement, under Section 313, 

was recorded by Trial Court explaining 

entire evidence and other incriminating 

circumstances. Accused -appellant denied 

prosecution story in toto. Entire story is 

said to be wrong, he claimed false 

implication in the case and produced DW-

1 and DW-2 in defence evidence. 
 

 13. unsel for parties and analysing entire 

evidence (oral and documentary) led by 

prosecution, found accused guilty, convicted 

and sentenced him, as stated above. 
 

 14.  Sri Radhey Shyam Yadav, 

learned Amicus Curiae assailed impugned 

order of conviction and sentence, 

advancing following submissions :- 
 

  i. Evidently, incident took place 

in the mid-night in Central Jail Varnasi, 

where a number prisnors were detained 

but no one has come forward to support 

the prosecution case. 
 

  ii. PW-1 and 2 are not the 

witnesses of fact. As per prosecution 

story, they were not present on the spot at 

the time of incident. 
 

  iii. PW-3 to 6 are said to be 

witnesses of fact but they have not 

supported prosecution case and turned 

hostile. 
 

  iv. PW-8, 9 and 10 are formal 

witnesses. 
 

  v. DW-1 and 2 have not been 

considered properly by Trial Court. It has 

convicted accused-appellant on the basis 

of surmises. Trial Court did not appreciate 

evidence on record in right perspective 

and without application of mind convicted 

the accused-appellant wrongly. 

  vi. Impugned judgment is based 

on no evidence and liable to be set aside. 
 

 15.  Learned AGA opposed 

submissions advanced by learned Amicus 

Curiae and submitted that accused-

appellant is named in FIR. Admittedly, 

accused and deceased were detained in 

the same Barack and quarrel started 

between them, which resulted in death of 

victim. It is further submitted by him that 

Trial Court has rightly convicted accused-

appellant. 
 

 16.  Although time, date, place, 

nature of injuries found on the person of 

deceased and caused death, as stated by 

prosecution, could not be disputed from 

the side of accused but according to 

learned counsel for accused-appellant, he 

is not responsible for causing death of 

victim-Raja Ram. Even otherwise, from 

the evidence of prosecution, time, date 

place and death of victim stood 

established. 
 

 17.  In the present case, only 

question remains for consideration is 

"Whether accused-appellant-Sewak is 

responsible for causing death of victim-

Raja Ram or not?" and " Whenter Trial 

Court rightly convicted him or not?" 
 

 18.  Now, we proceed to consider 

evidence of prosecution. 
 

 19.  PW-1 Suresh Chandra, Senior 

Superintendent of Central Jail, Varanasi 

deposed that in the mid-night of 

14/15.09.2008, accused-appellant-Sewak 

assaulted Raja Ram with brick, due to 

which, he sustained injureis on his nose 

and head. Victim was admitted in Jail 

Hospital, where from, he was referred to 

Deen Dayal Upadhyay Hospital for better 
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treatment. On the same date, victim was 

further referred to Shiv Prasad Gupt, 

Regional Hospital, Varanasi, where he 

underwent treatment. During treatment, 

victim-Raja Ram breathed last in the 

intervening night of 16/17.09.2008. He 

further deposed that on receiving 

information about death of victim, he 

submitted a written report Ex.Ka-1 

through Kundan Singh, Deputy Jailer to 

Police Station concerned. He further 

deposed that deceased Raja Ram, a 

convict under Section 302 IPC was 

transferred from District Jail, Gonda. In 

cross examination, at page No. 23 of 

Paper-book, witness admitted that he had 

received telephonic information of 

incident, through Kundan Singh, Deputy 

Jailer at 1:45 am. When he received 

information, he visited spot and saw that 

there was injury on neck and forehead of 

victim and it was bleeding. Witness 

further deposed that after death of Raja 

Ram, during investigation, accused-

appellant told him that Raja Ram used to 

abuse him continuously, therefore, he 

attacked him with brick. This statement of 

PW-1 appears to be a development 

because it has come into light about three 

years after incident and it finds no place 

in Ex.Ka-1. 
 

 20.  PW-2, S.N. Dwivedi, deposed 

that in 2008, he was posted as Jailer in 

Central Jail, Varanasi. He was on leave on 

the day of incident. When he returned 

from leave, he came to know about 

incident. 
 

 21.  PW-3, Ramayan Giri, deposed 

that on the fateful day, he was detained in 

Central Jail. He was sleeping on his bed 

No. 58 in the night of incident. At about 

1:00 am, he woke up on hearing noise and 

saw that victim-Raja Ram was lying in 

injured position and many persons of 

Barack were present. He did not see 

accused-appellant-Sewak assaulting 

victim-Raja Ram. Witness was declared 

hostile on the request of prosecution and 

he has been cross-examined by State but 

nothing material could be brought so as to 

disbelieve his statement upon oath in 

examination-in-chief. 
 

 22.  PW-4, Shyam Deo, deposed that 

he was sleeping on his bed No. 52 in the 

intervening night of 14/15.09.2008 and 

detained since 2006. In same Barack, 

accused-Sewak and victim-Raja Ram 

(both convict) were also present. At 1:00 

am in night, he woke up on hearing noise 

and saw that there was a crowed in 

Barrack and victim-Raja Ram was 

injured. He did not see anybody attacking 

him. Witness was declared hostile on the 

request of prosecution and cross-

examined by State but nothing material 

could be brought so as to disbelieve his 

statement upon oath in examination-in-

chief. 
 

 23.  PW-5, Putti Lal, deposed that he 

was in Central Jail since 2005. Accused-

Sewak and victim-Raja Ram were detained 

in same Barrack. At about 1:00 pm, in 

intervening night of 14/15.09.2008, he was 

sleeping in Barrack. On hearing noise, he 

saw there were many persons in Barrack and 

victim-Raja Ram was lying in injured 

position. He did not see anybody attacking 

Raja Ram. He did not know how Raja Ram 

was injured. Witness was declared hostile on 

the request of prosecution and cross-

examined by State but nothing material could 

be brought so as to disbelieve his statement 

upon oath in examination-in-chief. 
 

 24.  PW-6, Angad Dhobi, deposed 

that in the intervening night of 
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14/15.09.2008, he was deputed to 

supervise circle No.4. He was also a 

convict in Jail. At about 1:00 am, in the 

intervening night, he went toilet, when he 

heard noise. He came from toilet and saw 

that victim-Raja Ram was injured and 

mouth was bleeding. He did not see 

anybody assaulting him. Witness was 

declared hostile on the request of 

prosecution and cross-examined by State 

but nothing material could be brought so 

as to disbelieve his statement upon oath in 

examination-in-chief. 
 

 25.  PW-7, Prakash Rai, deposed that 

he was detained as convict in Central Jail, 

Varanasi in September 2008 and deputed 

as Chaukidar as convict. He did not see 

anybody assaulting victim-Raja Ram who 

has been injured in incident. Witness was 

declared hostile on the request of 

prosecution and cross-examined by State 

but nothing material could be brought so 

as to disbelieve his statement upon oath in 

examination-in-chief. 
 

 26.  PW-8, Indrasan Singh, 

Additional City Magistrate, is an officer 

who held inquest over dead body of 

deceased-Raja Ram. Witness prepared 

inquest report Ex.Ka-2 and relevant 

papers relating thereto. 
 

 27.  PW-9, SI Chandra Kant Singh, 

Investigating Officer of case conducted 

investigation and proved charge-sheet. 

PW-10, Dr. Manoj Kumar Pathak, 

conducted autopsy of dead body of 

deceased-Raja Ram and prepared 

postmortem report, Ex.Ka-11. 
 

 28.  DW-1, Loha Singh, and DW-2, 

Sahab Patel, both convict and detained in 

Central Jail, Varanasi, at the time of 

incident, established that victim-Raja 

Ram and accused-appellant-Sewak were 

good friends. They had good relations 

among them. They further deposed that, at 

about 1:00 am, in the intervening night, 

they woke up on hearing noise and saw 

that some bricks fell down from damaged 

roof, where Raja Ram slept and he 

sustained injuries on his nose, head and 

mouth. These witnesses withstood lengthy 

cross-examination but unblemished. 
 

 29.  PW-1 and PW-2, although, 

officers of Jail, did not speak anything 

against accused-appellant in their 

deposition. They were not present on the 

spot, at the time of incident. PW-8 to 10 

are formal witnesses. PW-3 to 7, who 

were said to be present on the spot, as eye 

witnesses but none of them supported 

prosecution case. They did not say single 

word in their deposition against accused-

appellant to implicate him. DW-1 and 2 

disclosed a separate story that due to 

dilapidated condition of Barrack, incident 

happened. There is nothing on record so 

as to disbelieve their statements. There is 

no iota of evidence against accused-

appellant to connect him with present 

crime or holding him guilty. 
 

 30.  Prosecution has brought this 

case before Court, as a case of direct 

evidence, but Trial Court, on the failure of 

prosecution case as direct evidence, 

turned it as a case of circumstantial 

evidence and considering the case of 

circumstantial evidence and ignoring all 

principles laid down by Hon'ble Courts 

convicted and sentenced accused-

appellant on the basis of surmises flouting 

all judicial principles. 
 

 31.  We have deeply considered 

entire evidence available on file to 

connect accused-appellant with present 
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crime but find no iota of evidence to hold 

accused-appellant guilty. 
 

 32.  We are surprised as to how 

without any incriminating circumstances 

and evidence, Trial Court has sentenced 

accused-appellant in a serious offence. 

Sentencing of accused-appellant in this 

manner erodes a public faith on judicial 

system. 
 

 33.  Considering the entire facts and 

circumstances and evidence led by the 

prosecution, in entirety, we do not find 

any cogent and convincing evidence 

against accused-appellant to connect him 

with present crime and, in our considered 

opinion, accused-appellant is entitled to 

be acquitted. 
 

 34.  Appeal is, accordingly, allowed. 

Impugned judgment and order dated 

07.12.2011 passed, in Sessions Trial No. 

27 of 2009 (State v. Sewak, Case Crime 

No. 320 of 2008), under Section 304 IPC, 

Police Station Shivpur, District Varanasi, 

is hereby set aside. Appellant is acquitted 

of charges levelled against him. He is in 

jail and shall be released forthwith, if not 

wanted in any other case. 
 

 35.  Keeping in view provisions of 

Section 437-A Cr.P.C., appellant is 

directed to furnish a personal bond and 

two sureties before Trial Court to its 

satisfaction, which shall be effective for a 

period of six months, along with an 

undertaking that in event of filing of 

Special Leave Petition against instant 

judgment or for grant of leave, appellant 

on receipt of notice thereof shall appear 

before Hon'ble Supreme Court. 
 

 36.  Lower Court record along with a 

copy of this judgment be sent back 

immediately to District Court concerned 

for compliance and further necessary 

action. 
 

 37.  Before parting, we provide that 

Sri Radhey Shyam Yadav, Amicus Curiae 

for appellant in present Jail Appeal, shall 

be paid counsel's fee as Rs. 11,500/-. State 

Government is directed to ensure payment 

of aforesaid fee through Additional Legal 

Remembrancer, posted in the office of 

Advocate General at Allahabad, without 

any delay and, in any case, within one 

month from the date of receipt of copy of 

this judgment.  
---------- 

 

(2019)10ILR A 430 

 

APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 11.09.2019 
 

BEFORE 

 
THE HON'BLE SUDHIR AGARWAL, J. 

THE HON'BLE RAJENDRA KUMAR-IV, J. 
 

Jail Appeal No. 5871 of 2003 
& 

Criminal Appeal No. 5422 of 2003  
 

Devendra Kumar                      ...Appellant 
Versus 

State                                 ...Opposite Party 
 

Counsel for the Appellant: 
From Jail, Sri Mohd. Afzal (A.C.) 
 
Counsel for the Opposite Party: 
A.G.A., Sri Rishi Chadha 
 
A. Indian Evidence Act, 1872 - Sections 
118 and 134 - Neither number of witness 

required to prove a fact nor evidence of a 
witness can be rejected only on the 
ground of his relationship with the 

victim. The whole prosecution case can 
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be proved by a single witness if evidence 
is natural and trustworthy. 

It is a general rule that Court can and may act 
on the testimony of a single witness provided 
he is wholly reliable. There is no legal 

impediment in convicting a person on the sole 
testimony of a single witness. Test is whether 
evidence has a ring of truth, cogent, credible 

and trustworthy or otherwise. Witnesses are 
closed relatives of victim, their testimonies 
cannot be discarded. (Para 31 & 41) 
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Marginal variations in the statement of a 
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 1.  Both the aforesaid appeals arise out of 

a common judgement and order dated 

01.10.2003 passed by Sri Rang Nath Pandey, 

Additional Sessions Judge, F.T.C. No.3, 

Muzaffar Nagar in Session Trial No.30 of 

2003 (State versus Devendra and Rajpal), 

Police Station Bhaurakala, District Muzaffar 

Nagar convicting accused persons under 

Sections 364-A/34 and sentencing them to 

undergo rigorous imprisonment for life and 

also to pay a fine of Rs.1000/- each. In the 

event of default of payment of fine, they have 

to undergo three months additional rigorous 

imprisonment. Therefore, both these appeals 

are being decided by this common judgement. 
 

 2.  From record, it appears that 

initially Jail Appeal No. 5871 of 2003 was 

filed through Superintendent, District Jail, 

Muzaffar Nagar on behalf of accused 

Devendra and the same was admitted on 

18.11.2003. Thereafter on 29.10.2003, 

Criminal Appeal No.5422 of 2003 was 

filed by Advocate Nasiruzzaman on 
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behalf of same accused Devendra, which 

was admitted by this Court on 30.10.2003 

and in this criminal appeal accused-

appellant Devendra has been granted bail 

vide order dated 18.12.2003. 
 

 3.  It is also relevant to mention here 

that co-accused Rajpal has filed Criminal 

Appeal No.5057 of 2003. During 

pendency of appeal Rajpal died, therefore, 

his appeal has abated vide order dated 

12.02.2019 by this Court. 
 

 4 . Brief facts giving rise to the 

present appeal may be stated as under:- 
 

 5.  A written report Ex.Ka-1 dated 

02.10.2002 was presented by PW-1 

Virendra Kumar Sharma at Police Station 

Bhaurakala, District Muzaffar Nagar, 

stating that his servant Devendra Kumar 

was living in his house for one and half 

months. Accused-appellant and one 

Rajpal son of Munshi Kumhar, at about 

08:00 AM on 02.10.2002, had kidnapped 

his grand-daughter Mini (daughter of 

Sanjeev Kumar), aged about one and half 

years for ransom. Karan Sing and 

Jagendra of the same village witnessed 

them with Mini, boarding in the bus. 

Thereafter at about 09:00 AM, accused-

appellant Devendra made a phone to 

Shahdeen at his PCO Phone No.58081 

and told that he was leaving service and 

his shirt is hung in his Baithak, in the 

pocket whereof, there is a letter. On being 

intimated by Shahdeen, Informant took 

out the letter from his shirt and read it, 

wherein Rs.2,00,000/- was demanded. 
 

 6.  On the basis of said written report 

Ex.ka-1; chick FIR Ex.Ka-13 was 

prepared by Constable Clerk Satyaveer 

Tyagi and registered the case as Case 

Crime No.88 of 2002, under Section 364-

A IPC; entry of the case was made in 

General Diary (hereinafter referred to as 

"GD") by the same Clerk, copy whereof is 

Ex.Ka-14. 
 

 7.  Abducted victim (Mini) was 

recovered from the possession of accused 

Devendra by PW-4 Sushil Kumar at Old 

Delhi, Railway Station. 
 

 8.  Immediately after registration of 

case, investigation was undertaken by 

PW-5 SI M.M. Chaudhary who 

commenced investigation, took necessary 

papers; recorded statements of witnesses; 

went to spot and prepared site plan 

Ex.Ka-3; recorded statement of accused-

appellant who was taken to Police Station 

by complainant himself; thereafter took 

letter written by Devendra in his custody, 

prepared fard thereof Ex.Ka-4; recorded 

statement of Sushil Sharma, Shardar 

Amar Jeet Singh, Chandralal, Neeraj, 

Shahdeen, Sanjay @ Sanjeev and Neetu 

@ Neeraj; sent letter written by accused 

Devendra, his specimen writing to FSL, 

Agra for examination. 
 

 9.  After completing entire 

formalities of investigation, PW-5 SI 

M.M. Chaudhary submitted charge sheet, 

Ex.Ka-12, in the Court of Magistrate 

against Rajpal and accused-appellant 

Devendra under Section 364-A IPC. 
  
 10.  Cognizance of the offence was 

taken by Magistrate concerned. After 

making compliance of Section 207 

Cr.P.C., Magistrate committed the case of 

accused persons to Sessions Judge, 

Muzaffar Nagar for trial, who framed 

charge against the accused persons, 

namely, Devendra and Rjpal on 

31.01.2003 as under: 
 



2 All.                                                   Devendra Kumar Vs State 433 

  "I S.P. Verma, Sessions Judge, 

Muzaffar Nagar do hereby charge you 1. 

Devendra S/o Sohan Prasad Teli, 2. 

Rajpal S/o Munshi Kumhar as follows:  
 

  That you on 02.10.2002 at about 

8.00 AM from the house of complainant 

Virendra Kumar S/o Hukamchand 

situated in Village Adampur, Police 

Station Bhora Kalan, District Muzaffar 

Nagar in furtherance of common intention 

kidnapped Mini (aged about one and a 

half years) daughter of Sanjeev Kumar in 

order that said Mini might be murdered 

or might be so disposed of as to be put in 

danger of being murdered for ransom and 

thereby committed an offence punishable 

under Section 364-A/34 of the IPC and 

within my cognizance.  
 

  And I hereby direct that you be 

tried by this Court on the said charge." 
 

 11.  The accused-appellant denied 

the charge levelled against him, pleaded 

not guilty of charge and claimed trial. 
 

 12.  To substantiate its case, 

prosecution examined as many as five 

witnesses, out of whom PWs-1 to 4 are 

witnesses of fact and PW-5 is formal 

witnesses of Police i.e. Investigating 

Officer. PW-1 Vinok Kumar Sharma is 

Informant who presented Ex.Ka-1 in the 

Police Station concerned; PW-2 Jagendra 

who has seen the accused-appellant taking 

the victim in his lap; PW-3 Intimated 

Informant about the phone made by 

accused-appellant and PW-4 Sushil 

Kumar who caught hold accused-

appellant at Old Delhi, Railway Station 

with victim and recovered her from the 

possession of accused-appellant. 
 

 13 . Subsequent to closure of 

prosecution witnesses, statements of 

accused-appellant under Section 313 

Cr.PC. was recorded by Trial Court, 

explaining entire evidence and 

incriminating circumstances. In the 

statement accused-appellant denied 

prosecution story in toto as usual. In 

response of question no.9, accused-

appellant admitted that he was taken to 

Police Station and further he stated that he 

was falsely implicated in the present case. 

Accused-appellant examined DW-1, Dr. 

K.D. Sanwaliya, Medical Officer of 

District Hospital, Muzaffar Nagar who 

conducted medico examination of accused 

and found seven blunt object injuries on 

his person, prepared medical report 

Ex.Kha-1. Doctor found all the injuries of 

simple nature except injury no.7 which 

was kept under observation. 
 

 14.  On appraisal of evidence on 

record and after hearing learned State 

counsel and counsel for accused, learned 

Trial Judge recorded verdict of conviction 

and sentence against the accused-

appellant, as stated above. 
 

 15.  Feeling aggrieved with the 

impugned judgment and order dated 

01.10.2003, accused-appellant is before 

this Court through Jail appeal No. 5871 of 

2003 and Criminal appeal No. 5422 of 

2003, challenging his conviction and 

sentence. 
 

 16.  We have heard Sri Mohd. Afzal, 

learned Amicus Curiae for appellant and 

Sri Rishi Chhadha, learned AGA for State 

at length and have gone through the 

record carefully with the valuable 

assistance of learned Counsel for parties. 
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 17.  Learned Counsel appearing for 

appellant has challenged conviction and 

sentence of accused-appellant, advancing 

his submissions, in the following manners 

:- 
 

  i. Entire evidence has not been 

produced from the side of prosecution, 

witnesses present at the time of arrest has 

not been produced, therefore, presumption 

under Section 114(g) of the Indian 

Evidence Act, 1872 goes against 

prosecution. 
 

  ii. Prosecution story is doubtful, 

not worthy to credence; Prosecution had 

not produced independent witness; PWs 1 

to 4 are interested witnesses and they 

cannot be termed as independent. 
 

  iii. There are many 

contradiction in the statement of 

witnesses rendering prosecution story 

doubtful. 
 

  iv. Accused-appellant has 

falsely been implicated by Informant to 

exploit him, being resident of Jharkhand. 
 

  v. Trial Court did not appreciate 

the evidence available on file in right 

perspective as per law. Accused-appellant 

is liable to be acquitted. 
 

 18.  Per contra, learned AGA 

opposed submissions and urged that 

applicant is named in FIR; FIR is prompt; 

accused-appellant was seen with victim 

by PW-2 at Bus stop of the village; he has 

been apprehended with victim by PW-4 

and his friends at Old Delhi, Railway 

Station on the very same day; and 

accused-appellant was taken to Police 

Station by PWs 1 to 4; there are sufficient 

evidence to connect accused-appellant 

with 
 

 19.  Although time, date and place of 

occurrence could not be disputed from the 

side of defence but according to 

Advocate, he is not responsible for 

kidnapping of victim. Even otherwise 

from the evidence of PWs 1 to 4 time, 

date and place stand established. 
 

 20.  Only question remains for 

consideration is "whether accused-

appellant kidnapped victim or not and 

Trial Court has rightly convicted the 

accused-appellant or not?" 
 

 21.  We now proceed to consider 

rival submissions on merit. It will be 

appropriate to briefly consider the 

evidence of prosecution as well as 

defence available on record and some 

important decisions on the point. 
 

 22.  PW-1 Virendra Kumar Sharma 

deposed that accused-appellant Devendra 

Kumar was his servant who came to him 

one and half month prior to incident and 

accused Rajpal was resident of Adampur, 

Police Station Bhaurakala, District 

Muzaffar Nagar. At about 08:30 AM on 

02.10.2002, both the accused persons 

kidnapped his grand-daughter Mini, aged 

about one and half years for ransom. 

Karan Singh and Jagender, resident of 

same village, noticed them taking his 

grand-daughter to Shamli by Mini Bus. 

Accused-appellant Devendra made a 

phone to him through STD of Shahdeen 

that he was going, leaving animals, and 

told that his shirt was hung in the Baithak 

and read the letter which is in the pocket. 

He took out the letter from the pocket of 

shirt and read over, by which an amount 

of Rs.2,00,000/- was demanded. The said 
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letter recited that if information was given 

to Police, his grand-daughter would have 

been killed. He traced out his daughter 

every where i.e. Shamli Railway Station 

and Bus Stop but found no where. He 

phoned his son who was residing in Delhi 

at that time telling about the incident and 

submited written report Ex.Ka-1 in Police 

Station Bhaurakala. That day his son 

Sushil Kumar and his friends 

apprehended accused Devendra with 

victim Mini on Old Delhi, Railway 

Station and took accused-appellant to 

village. He further deposed that Police got 

signature of accused Devendra for 

comparison of ransom letter before him. 

Later on victim was handed over to him 

by Police after completion of legal 

formalities. 
 

 23.  PW-2 Jagendra deposed that on 

the fateful day at about 08:30 PM, he 

went to Bus Stop of his village for 

shaving, Rajpal was standing there. After 

10 -15 minutes, accused Devendra 

reached there with a girl aged about one 

and half years in his lap. Both whispered 

and boarded the bus leading to Shamli. He 

came back to his house after shaving. 

When at about 09:30 AM there was a 

noise in the village that grand-daughter of 

Virendra has been kidnapped, he went to 

house of Informant and told him that 

accused Devendra and Rajpal proceeded 

towards Shamli by Bus taking child. 
 

 24.  PW-3 Shahdeen deposed that on 

the fateful day at about 09:15 AM, he 

received a telephone at his PCO 

No.58081 by which he was told from 

other hand that he was the servant of 

Sanjay Sharma and his Kurta was hung in 

his Baithak, in pocket thereof, there was a 

letter which should be read by them. He 

further deposed that he told this fact to 

father of Sanjay and came back to his 

PCO. He did not know what was written 

in the letter. 
 

 25.  PW-4 Sushil Kumar, uncle of 

victim, deposed that incident was of 

02.10.2002. At the time of incident, he 

was in his house situated at Delhi, he 

received a phone of his father that 

Devendra had gone with Mini and tried to 

search him. He along-with his younger 

brother and his friends; first, went to Bus 

Stop, later on Old Delhi Railway Station. 

At about 01:30 PM when a train reached 

at Station, after some moment, he saw 

Devendra boarding the stairs with Mini. 

He apprehended him with the help of his 

friends. First of all, he took his niece in 

his lap. He informed his father that we are 

coming with Mini and proceeded at 05:30 

PM to Village from Delhi and reached the 

village at about quarter to ten along-with 

his friends by Maruti Van of his friend 

Amarjeet. 
 

 26.  All four witnesses PWs 1 to 4 

have been examined at length by defence 

but nothing adverse material have come, 

so as to disbelieve statements of witnesses 

on oath, on the relevant points. Certainly 

some minor contradictions and infirmities 

occurred in their statements but they are 

not of such nature which could dent or 

render the prosecution doubtful. 
 

 27.  Statement of PW-2 established 

that accused was seen going with victim 

Mini and boarding the bus leading to 

Shamli. PW-3 proved that accused 

Devendra made a call at his PCO 

intimating that his shirt was hung in the 

Baithak of Informant PW-1 and to see the 

letter written by him kept in its pocket. He 

informed about message to informant 

PW-1. On the information of Shahdeen, 
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PW-1 lodged an FIR against the accused 

appellant about the kidnapping of his 

grand-daughter. PW-4 on receiving the 

information of kidnapping of his niece 

Mini from his father, thereafter, made a 

search for girl at Bus Stop and Railway 

Stations along-with his friends and 

younger brother. He further proved that 

he saw the accused Devendra with Mini 

boarding stairs and apprehended with the 

help of his friends and took Mini from 

accused Devendra. Thereafter he went to 

his village by Maruti Van of his friend 

with Mini and accused Devendra. 
 

 28.  From the statements of PWs 1 to 

4, it is fully established that accused-

appellant Devendra kidnapped victim 

Mini, grand-daughter of Informant PW-1, 

for ransom at the relevant time and date as 

stated by prosecution and he was 

apprehended with victim at the Railway 

Station of Old Delhi, on the same day. 
 

 29.  Learned Amicus Curiae 

appearing for accused-appellant, argued 

that it has come in the evidence of PW-4 

that accused-appellant was captured by 

him with the help of his friends and they 

came to village by Maruti Van of 

Amarjeet Singh but non of his friends 

have come forward to support prosecution 

story, therefore, presumption under 

Section 114(g) of the Indian Evidence 

Act, 1872 goes against him. 
 

 30.  So far as the argument of learned 

Counsel for appellant regarding non-

examination of friends of PW-4 is 

concerned, we are of the view that this 

submission is thoroughly misconceived 

for the reasons that prosecution is not 

obliged to adduce witnesses as mentioned 

in FIR or charge-sheet, in view of Section 

134 of Indian Evidence Act,1872 

(hereinafter referred to as 'Act,1872'). 

Section 134 of Act, 1872, reads as under:- 
 

  "134. Number of witnesses.--No 

particular number of witnesses shall in 

any case be required for the proof of any 

fact."  
 

 31.  Law is well-settled that as a 

general rule, Court can and may act on the 

testimony of a single witness provided 

he/she is wholly reliable. There is no legal 

impediment in convicting a person on the 

sole testimony of a single witness. That is 

the logic of Section 134 of Act, 1872. But 

if there are doubts about the testimony, 

Court will insist on corroboration. In fact, 

it is not the numbers, the quantity, but the 

quality that is material. Time-honoured 

principle is that evidence has to be 

weighed and not counted. Test is whether 

evidence has a ring of truth, cogent, 

credible and trustworthy or otherwise. 
 

 32.  In Namdeo v. State of 

Maharashtra (2007) 14 SCC 150, Court 

re-iterated the view observing that it is the 

quality and not the quantity of evidence 

which is necessary for proving or 

disproving a fact. The legal system has 

laid emphasis on value, weight and 

quality of evidence rather than on 

quantity, multiplicity or plurality of 

witnesses. It is, therefore, open to a 

competent court to fully and completely 

rely on a solitary witness and record 

conviction. Conversely, it may acquit the 

accused inspite of testimony of several 

witnesses if it is not satisfied about the 

quality of evidence. 
 

 33.  In Kunju @ Balachandran vs. 

State of Tamil Nadu, AIR 2008 SC 1381 

a similar view has been taken placing 

reliance on earlier judgments including 
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Jagdish Prasad vs. State of M.P., AIR 

1994 SC 1251; and Vadivelu Thevar vs. 

State of Madras, AIR 1957 SC 614. 
 

 34.  In Yakub Ismailbhai Patel Vs. 

State of Gunjrat reported in (2004) 12 

SCC 229, Court held that :- 
 

  "The legal position in respect of 

the testimony of a solitay eyewitness is 

well settled in a catena of judgments 

inasmuch as this Court has always 

reminded that in order to pass conviction 

upon it, such a testimony must be of a 

nature which inspires the confidence of 

the Court. While looking into such 

evidence this Court has always advocated 

the Rule of Caution and such 

corroboration from other evidence and 

even in the absence of corroboration if 

testimony of such single eye-witness 

inspires confidence then conviction can 

be based solely upon it."  
 

 35.  In State of Haryana v. Inder 

Singh and Ors. reported in (2002) 9 SCC 

537, Court held that it is not the quantity 

but the quality of the witnesses which 

matters for determining the guilt or 

innocence of the accused. The testimony 

of a sole witness must be confidence-

inspiring and beyond suspicion, thus, 

leaving no doubt in the mind of the Court. 
 

 36.  Learned Counsel for appellant 

next contended that no independent 

witness has been produced by 

prosecution. PWs 1 to 4 are interested and 

relative to victim, therefore, there 

evidence could not be termed as reliable. 
 

 37.  So far as the question of relative 

witness and non-examination of any 

independent witness is concerned, we are 

not impressed with the submissions of 

learned Counsel for appellant for the 

reasons that it is often seen that in heinous 

offences like murder, dacoity, kidnapping 

etc., no villagers or independent witness 

come forward to give evidence in support 

of prosecution against accused-appellant 

due to fear of evil. 
 

 38.  So far as relative witness is 

concerned, in Dalip Singh v. State of 

Punjab, AIR,1953, SC 364, Court has 

held :- 
 

  "A witness is normally to be 

considered independent unless he or she 

springs from sources which are likely to 

be tainted and that usually means unless 

the witness has cause, such as enmity 

against the accused, to wish to implicate 

him falsely. Ordinarily, a close relative 

would be the last to screen the real culprit 

and falsely implicate an innocent person. 

It is true, when feelings run high and 

there is personal cause' for enmity, that 

there is a tendency to drag in an innocent 

person against whom a witness has a 

grudge along with the guilty, but 

foundation must be laid for such a 

criticism and the mere fact of relationship 

far from being a foundation is often a sure 

guarantee of truth. However, we are not 

attempting any sweeping generalisation. 

Each case must be judged on its own 

facts. Our observations are only made to 

combat what is so often put forward in 

cases before us as a general rule of 

prudence. There is no such general rule. 

Each case must be limited to and be 

governed by its own facts."  
 

 39.  In Dharnidhar v. State of UP 

(2010) 7 SCC 759, Court has observed as 

follows :- 
  "There is no hard and fast rule 

that family members can never be true 
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witnesses to the occurrence and that they 

will always depose falsely before the 

Court. It will always depend upon the 

facts and circumstances of a given case. 

In the case of Jayabalan v. U.T. of 

Pondicherry (2010) 1 SCC 199, this 

Court had occasion to consider whether 

the evidence of interested witnesses can 

be relied upon. The Court took the view 

that a pedantic approach cannot be 

applied while dealing with the evidence of 

an interested witness. Such evidence 

cannot be ignored or thrown out solely 

because it comes from a person closely 

related to the victim"  
 

 40.  In Ganga Bhawani v. Rayapati 

Venkat Reddy and Others, 2013(15) 

SCC 298, Court has held as under :- 
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.  
 

  (Vide: Bhagalool Lodh & Anr. 

v. State of UP, AIR 2011 SC 2292; and 

Dhari & Ors. v. State of U. P., AIR 2013 

SC 308)."  
 

 41.  It is settled that merely because 

witnesses are closed relatives of victim, 

their testimonies cannot be discarded. 

Relationship with one of the parties is not 

a factor that affects credibility of witness, 

more so, a relative would not conceal the 

actual culprit and make allegation against 

an innocent person. However, in such a 

case Court has to adopt a careful approach 

and analyse the evidence to find out 

whether it is cogent and credible 

evidence. 
 

 42.  Learned Counsel for appellant 

further contended that there are many 

contradictions in the statements of 

witnesses which rendered prosecution 

doubtful and accused-appellant is entitled 

to benefit of doubt and deserves acquittal. 
 

 43. , we have analysed entire 

evidence in consonance with the 

submissions raised by learned counsel's. 

All the witnesses, PWs 1 to 4 have 

supported prosecution case. All the four 

witnesses withstood lengthy cross-

examination but nothing adverse material 

could be brought on record so as to 

disbelieve their statements. There is 

nothing in cross-examination which may 

render their statements doubtful. 

Naturally some minor contradictions and 

discrepancies have occurred in their 

examination-in-chief but they do not go to 

the root of case. 
 

 44.  In Sampath Kumar v. 

Inspector of Police, Krishnagiri, (2012) 

4 SCC 124, Court has held that minor 

contradictions are bound to appear in the 

statements of truthful witnesses as 

memory sometimes plays false and sense 

of observation differs from person to 

person. 
 

 45 . In Sachin Kumar Singhraha v. 

State of Madhya Pradesh in Criminal 

Appeal Nos. 473-474 of 2019 decided on 

12.3.2019, Supreme Court has observed 

that Court will have to evaluate evidence 

before it keeping in mind the rustic nature 
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of depositions of the villagers, who may 

not depose about exact geographical 

locations with mathematical precision. 

Discrepancies of this nature which do not 

go to the root of the matter do not 

obliterate otherwise acceptable evidence. 

It need not be stated that it is by now well 

settled that minor variations should not be 

taken into consideration while assessing 

the reliability of witness testimony and 

the consistency of the prosecution version 

as a whole. 
 

 46 . We lest not forget that no 

prosecution case is foolproof and the 

same is bound to suffer from some lacuna 

or the other. It is only when such lacunae 

are on material aspects going to the root 

of the matter, it may have bearing on the 

outcome of the case, else such 

shortcomings are to be ignored. Reference 

may be made to a recent decision in 

Criminal Appeal No. 56 of 2018, Smt. 

Shamim v. State of (NCT of Delhi), 

decided on 19.09.2018. 
 

 47.  When such incident takes place, 

one cannot expect a scripted version from 

witnesses to show as to what actually 

happened and in what manner it had 

happened. Such minor details normally 

are neither noticed nor remembered by 

people since they are in fury of incident 

and apprehensive of what may happen in 

future. A witness is not expected to 

recreate a scene as if it was shot after with 

a scripted version but what material thing 

has happened that is only noticed or 

remembered by people and that is stated 

in evidence. Court has to see whether in 

broad narration given by witnesses, if 

there is any material contradiction so as to 

render evidence so self contradictory as to 

make it untrustworthy is Minor variation 

or such omissions which do not otherwise 

affect trustworthiness of evidence, which 

is broadly consistent in statement of 

witnesses, is of no legal consequence and 

cannot defeat prosecution. 
 

 48.  In all criminal cases, normal 

discrepancies are bound to occur in the 

depositions of witnesses due to normal 

errors of observations, namely, errors of 

memory due to lapse of time or due to 

mental disposition such as shock and 

horror at the time of occurrence. Where 

the omissions amount to a contradiction, 

creating a serious doubt about truthfulness 

of the witness and other witnesses also 

make material improvement while 

deposing in the court, such evidence 

cannot be safe to rely upon. However, 

minor contradictions, inconsistencies, 

embellishments or improvements on 

trivial matters which do not affect the 

core of the prosecution case, should not 

be made a ground on which the evidence 

can be rejected in its entirety. Court has to 

form its opinion about the credibility of 

witness and record a finding, whether his 

deposition inspires confidence. 

Exaggerations per se do not render the 

evidence brittle, but can be one of the 

factors to test credibility of the 

prosecution version, when entire evidence 

is put in a crucible for being tested on the 

touchstone of credibility. Therefore, mere 

marginal variations in the statement of a 

witnesses cannot be dubbed as 

improvements as the same may be 

elaborations of the statements made by 

the witnesses earlier. Only such omissions 

which amount to contradictions in 

material particulars i.e. go to the root of 

the case/materially affect the trial or core 

of the prosecution's case, render the 

testimony of the witness liable to be 

discredited. [Vide: State Represented by 

Inspector of Police v. Saravanan & 
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Anr., AIR 2009 SC 152; Arumugam v. 

State, AIR 2009 SC 331; Mahendra 

Pratap Singh v. State of Uttar Pradesh, 

(2009) 11 SCC 334; and Dr. Sunil 

Kumar Sambhudayal Gupta & Ors. v. 

State of Maharashtra, JT 2010 (12) SC 

287]. 
 

 49. ore, we are satisfied that 

prosecution has successfully proved its 

case beyond reasonable doubt against 

accused-appellant and Trial Court has 

rightly convicted him for having 

committed an offence under Section 364-

A read with 34 IPC. 
 

 50.  So far as sentence of accused-

appellant is concerned, it is always a difficult 

task requiring balancing of various 

considerations. The question of awarding 

sentence is a matter of discretion to be 

exercised on consideration of circumstances 

aggravating and mitigating in the individual 

cases. 
 

 51.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation of 

court to constantly remind itself that right 

of victim, and be it said, on certain 

occasions person aggrieved as well as 

society at large can be victims, never be 

marginalised. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The Court 

will be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide: 

Sumer Singh vs. Surajbhan Singh and 

others, (2014) 7 SCC 323, Sham Sunder 

vs. Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. 

State of Rajasthan, (1996) 2 SCC 175]. 
 

 52.  Hence, applying the principles 

laid down in the aforesaid judgments and 

having regard to the totality of facts and 

circumstances of case, motive, nature of 

offence, weapon used in commission of 

murder and the manner in which it was 

executed or committed, we find that 

punishment imposed upon accused-

appellant by Trial Court in impugned 

judgment and order is not excessive and it 

appears fit and proper and no ground 

appears to interfere in the matter on the 

point of punishment imposed upon him. 
 

 53.  In view of above discussion, 

both the appeals lack merit and are 

dismissed. 
 

 54.  Accused-appellant is on bail, he shall 

be taken in custody forthwith to serve out the 

sentence awarded by learned Trial Court. 
 

 55.  Lower Court record alongwith a 

copy of this judgment be sent back 
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immediately to District Court concerned 

for compliance and further necessary 

action and to apprise the accused-

appellant through Jail Authority. 
 

 56.  Before parting, we provide that 

Mohd. Afzal, Advocate, who has 

appeared as Amicus Curiae for appellant 

in present Jail Appeal, shall be paid 

counsel's fee as Rs. 10,000/-. State 

Government is directed to ensure payment 

of aforesaid fee through Additional Legal 

Remembrancer, posted in the office of 

Advocate General at Allahabad, without 

any delay and, in any case, within one 

month from the date of receipt of copy of 

this judgment.  
---------- 
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(Delivered by Hon’ble Virendra Kumar 

Srivastava, J.) 
 1.  T he present jail appeal, under 

Section 383 Code of Criminal Procedure, 

1973 (hereinafter referred to as ''Code') 

has been filed by accused-appellant Sita 
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Ram Sharma (hereinafter referred to as 

''appellant') through Superintendent of 

District Jail, Varanasi, against judgment 

and order dated 22.5.2015 passed by 

Additional Session Judge (Fast Track 

Court, Varanasi) in Session Trial No. 181 

of 2013, (State vs. Sita Ram Sharma), 

Police Station (hereinafter referred to as 

''P.S.') Cantt, District Varanasi, under 

Section 323/376 I.P.C., whereby, he has 

been acquitted for an offence under 

Section 323 I.P.C. and convicted and 

sentenced for offence under Section 376 

I.P.C. for life imprisonment and fine of 

Rs. 20,000/-. In default of payment of 

fine, he has further been directed to under 

go for one year simple imprisonment. 
 

 2.  The brief facts of prosecution case 

are that PW-1, victim (name of the 

prosecutrix is not being disclosed in this 

judgment, she is being shown as ''PW-1, 

victim') is daughter of appellant, who is 

resident of Village Nimiyatar, P.S. 

Dugariya, District Gaya (Bihar). PW-1, 

victim appeared, on 29.5.2013 at 6:30 

p.m., at P.S. Cantt, District Varanasi, with 

Sister Manju (PW-5), Director of DARE 

Organization (N.G.O.) 2656 C.I.M. 

Colony, Sikrol P.S. Cantt, and lodged 

First Information Report (Ex.Ka.1) 

(hereinafter referred to as ''F.I.R.') 

addressed to Child Welfare Committee 

(hereinafter referred to as "C.W.C"), 

alleging that she had left her house in 

2006 because appellant, her father, used 

to commit rape with her and also beat her. 

He also used to commit rape with her 

elder sister and when her elder sister 

happened to pregnant, he got her 

pregnancy aborted. In F.I.R. it has also 

been stated that her father, appellant used 

to beat her mother to such extent that her 

mother got mentally sick. In view of 

above fact, she wanted to lodge her father 

in jail because she did not know that her 

father had committed how many such 

offences. It was also been stated that she 

became so fed up with his father that she 

fled away, leaving her house, and is away 

from her house since eight years. She 

hates her father and wish to get her father 

punished with severe punishment. Upon 

such information, Chik F.I.R. (Ex.Ka.6) 

was prepared by PW-7 Const. Rajesh 

Kumar and the said information was 

entered in General Diary (Ex.ka.7). 

Victim was sent for medical examination 

and investigation was under taken by PW-

4 S.I. Dhakeshwar Singh. 
 

 3 . PW1-Victim was examined by 

PW-6, Dr. Krishna Yadav. According to 

him, secondary sexual character of victim 

were fully developed. No injury was 

found either on her body or on her private 

part; her hymen was torn; vagina admits 

two fingers easily. She had prepared 

vaginal smear slides of victim and sent it 

to pathologist for examination of 

spermatozoa. According to her, in 

pathological and radiological test, no dead 

or alive spermatozoa were found; and as 

per report of Child Medical Officer 

(hereinafter referred to as "C.M.O"), 

Varanasi, victim was aged about 19 years. 

She prepared Medico Legal Examination 

Report (Ex.Ka.4/1) and its supplementary 

report (Ex.Ka.5) but no definite opinion 

regarding rape could be given. 
 

 4.  During investigation, S.I. PW-4, 

Dhakeshwar Singh (I.O.) recorded 

statement of PW-1-Victim, her sister, 

Director NGO (PW-5) and statement of 

appellant-Sita Ram Sharma. Meanwhile, 

he was transferred and further 

investigation was handed over to PW-3 

S.I. Shivanand Mishra who perused 

medical report of victim and copied it in 
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case diary. He produced the victim before 

Judicial Magistrate (ACJM-II), Varanasi, 

where her statement was recorded under 

Section 164 of Code. Meanwhile, he was 

also transferred and investigation was 

handed over to PW-2 S.I. Triveni Lal who 

recorded statement and asked the victim 

for inspection of the place of occurrence 

but victim did not give her consent. She 

was not ready to go to her village. On the 

request of victim, he did not transfer 

investigation to State of Bihar. Upon 

conclusion of investigation, he filed 

charge-sheet (Ex.Ka.4), under Section 

376, 323 IPC and Sections 4/6/10 POCSO 

Act, 2012 before Session Judge, Varanasi, 

who took cognizance of the offence and 

transferred trial before ASJ, Court No. 9. 
 

 5.  Charges were framed against 

appellant under Section 376, 323 IPC 

which read as under:- 
 
  eSa Mh0Mh0 vks>k] vij ls'ku U;k;k/kh'k] 

U;k;ky; la0 09] okjk.klh ,rn}kjk vki&  
 

  lhrkjke 'kekZ iq= ik.Ms 'kekZ] ij 

fuEu vkjksi fojfpr djrk gWw %&  
 

  ;g fd vki vfHk;qDr us vkidh iq=h 

ihfM+rk tks vkids lkFk vkids ?kj xzke fufe;k 

Mhg] Fkkuk Mqefj;k] ftyk x;k ¼fcgkj½ esa jgrh 

Fkh] ds lkFk o"kZ 2006 esa mlds ?kj NksM+dj 

Hkkxus ds iwoZ le; le;j ;g tkurs gq, fd og 

ml le; 12 o"kZ ls de vk;q dh vo;Ld Fkh] 

ds lkFk cykr~dkj fd;k djrs FksA vkidk ;g 

dR̀; /kkjk 376 Hkk0n0la0 ds varxZr n.Muh; gS 

vkSj bl U;k;ky; ds izlaKku esa gSA  
 

  ;g fd mijksDr vof/k esa vkius 

viuh vo;Ld iq=h ds lkFk cykr~dkj djus ds 

fy, mlds ,rjkt djus ij mls ekjrs ihVrs Fks 

vkSj LosPN;k migfr dkfjr djrs FksA ,r}kjk 

vkidk ;g dR̀; /kkjk 323 Hkk0n0la0 ds varxZr 

n.Muh; gS vkSj bl U;k;ky; ds izlaKku esa gSA  

 

  vkjksi i<+dj vfHk;qDr dks lquk;k o 

le>k;k x;k] ftlls vfHk;qDr us budkj fd;k 

vkSj fopkj.k dh ekax dhA  
 

  ,r}kjk vkidks funsZf'kr fd;k tkrk 

gS fd mDr vkjksi esa vkidk fopkj.k bl 

U;k;ky; }kjk fd;k tk;xkA  
 

  I, D.D. Ojha, Additional Session 

Judge, Court No. 9 Varanasi hereby 

charge you Sita Ram Sharma, son of 

Pandey Sharma as follows:-  
 

  First, That you accused in the 

year 2006 used to commit rape with your 

daughter (victim) when she resides with 

you in your house at Village Nimiyatar, 

P.S. Dungariya, District Gaya (Bihar) 

before her rendering away from her 

house, knowing that she was below the 

age of 12 years, and thereby committed 

an offence which is punishable under 

Section 376 I.P.C., and comes within the 

cognizance of this Court.  
 

  Secondly. That during aforesaid 

period ,in order to commit rape with your 

daughter, you use to beat and voluntarily 

causes hurt on her objection, committed 

such act which is punishable under 

Section 323 I.P.C., and is within the 

cognizance of this Court.  
 

  Charges were read over and 

explained to the accused-appellant who 

pleaded not guilty and claimed to be tried.  
 

  You are hereby directed to be 

tried for the aforesaid charges. 

(Translated by Court)  
 6.  In order to prove its case, total 

seven witnesses were produced by 

prosecution. PW-1-victim, is a witness of 

fact whereas PW-2, S.I. Triveni Lal Singh 
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(I.O.); PW-3 S.I. Shivanand Mishra 

(I.O.); PW-4 Dharkeshwar Singh (I.O.); 

PW-5 Sister Manju, Incharge, DARE 

Institution, Varanasi; PW-6 Dr. Krishna 

Yadav and PW-7 Const. Rajesh Kumar 

are formal witnesses. 
 

 7.  Upon conclusion of prosecution 

evidence, statement of appellant was 

recorded under Section 313 of Code. He 

denied evidence produced by prosecution 

and stated that he had been called from 

his house for a meeting with his daughter 

(victim) and had been implicated in false 

case; his daughter had fled away from his 

house in 2006; he made best effort to 

search his daughter, but could not 

searched her out; and now after eight 

years, all of sudden she had been 

recovered but due to mistake and 

conspiracy, a false case was lodged 

against him. 
 

 8.  Pursuant to opportunity given by 

Trial Court to appellant, he produced 

DW-1 Sanju Devi and DW-2 Prabha Devi 

who are his daughters. 
 

 9.  Upon conclusion of trial, and after 

hearing arguments of both the parties, 

appellant was convicted and sentenced as 

above. Aggrieved by the aforesaid 

impugned judgment and order, appellant 

has preferred this appeal. 
 

 10.  Heard, Sri Vinay Saran (Amicus 

Curiae), Advocate appearing for appellant 

and learned A.G.A. for State. 
  
 11.  Learned Amicus Curiae for 

appellant submits that F.I.R. has been 

lodged after eight years and no 

explanation has been given for such 

inordinate delay; sole testimony of victim 

is neither trustworthy nor reliable; Trial 

Judge has no jurisdiction to try this case 

and pass impugned judgment and order as 

the offence was caused in exclusive 

jurisdiction of Session Division, Gaya, 

State of Bihar; and no offence was 

committed within the jurisdiction of 

Session Division, Varanasi, Uttar 

Pradesh; ocular evidence is not supported 

by medical evidence; Trial Judge without 

discussing any merit or demerit of the 

case has passed the impugned judgment 

and order in a very cursory manner; 

appellant is innocent and has been falsely 

implicated; hence impugned judgment 

and order is illegal and liable to be set 

aside. 
 

 12.  Per-contra, learned A.G.A. 

vehemently opposing the submission of 

learned Amicus Curiae, has submitted that 

the sole testimony of victim is sufficient 

for proving the case of prosecution; no 

further corroboration is required; though 

there is inordinate delay in lodging F.I.R. 

but it is self explained and justifiable in 

the facts and circumstances of this case; 

irregularity or jurisdictional error in 

conducting trial will not affect 

prosecution evidence; prosecution has 

succeeded to prove its case beyond 

reasonable doubt against the appellant, 

hence appeal is liable to the dismissed. 
 

 13.  We have considered rival 

submissions of learned counsel for both 

the parties and have gone through the 

entire record. 
 

 14.  At the very outset, it is pertinent 

to point out that according to prosecution 

case, PW1-victim is resident of village-

Nimiyatar, P.S. Dungariya, District Gaya, 

State of Bihar. She has stated that it had 

been around 8-10 years, since she had left 

her house; behaviour of her father with 
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her was not good; she used to sleep at 

night along with her brother Pankaj and 

her father, appellant, together; when they 

fell asleep, her father appellant used to 

commit rape with her; she understood the 

meaning of rape; she had told her mother 

about her being raped by father; since her 

father would beat her mother, she (her 

mother) could not protest; she had been 

raped 3-4 times at night for several days 

and getting fed up, she ran away from her 

house and reached the house of one 

Muslim family in Gaya District; there she 

stayed for 3-4 months; their behaviour 

was also not good, and they also tried to 

rape her, hence she ran away from there 

also, to Barh (District of Bihar); she came 

across, a boy Munna who brought her to 

his maternal aunt's house, that aunt used 

to send her to collect garbage along with 

her own children, but when she refused, 

she (aunt) drove her away from her house; 

thereafter she went to Delhi, and stayed 

there with one Umar Raza; in Barh, she 

had lived with one Aftaab Alam also; 

there Aftab Alam's sister rang her and 

called her to Delhi; after 5 years, she 

came from Delhi to Allahabad; in 

Allahabad, police nabbed her; police 

wanted to sent her to Aashram (Nari 

Niketan) but she refused, as she came to 

know that there also rape was being 

committed; then she was sent to Child 

Line and from there she was sent to 

Banaras Child Line Sikrol. According to 

her, she gave an application (Ex.Ka.1) in 

her own handwriting and signature to 

C.W.C., on the basis of whereof, case was 

lodged. She has further stated that she had 

also given an application (Ex.Ka.2) in her 

own handwriting that her criminal case be 

tried in Banaras. She was medically 

examined and her statement was recorded 

under Section 164 of Code (Ex.Ka.3). 
 

 15.  PW-5, Sister Manju, Director of 

N.G.O. named DARE, has stated that 

victim did reside at Allahabad in the 

house of lady named Treesha George, 

who called her on phone stating that 

victim needs her help, as some wrong has 

happened to her. On her call, victim was 

brought at her institution at Varanasi on 

6.5.2013; she had a counselling with her, 

whereupon, victim told that her father 

committed rape with her at the time when 

her age was 8-9 years; therefore, she had 

fled away to Delhi from her house and 

joined a job of maid servant; after 3-4 

years, she again fled away from there, but 

caught by officials of Child Line Centre 

and thereafter she started a job of maid 

servant in the house of Tresha George 

(Allahabad). After counselling to victim, 

she traced out victim's house and 

informed to C.W.C., Varanasi along with 

victim on 20.5.2013. On the direction of 

C.W.C, F.I.R. was lodged. She also 

handed over victim's father (appellant) to 

police; victim was medically examined; 

and she had gone with victim to police 

station and victim was returned into her 

custody. 
 

 16.  PW-6, Dr. Krishna Yadav, 

Medical Officer, District Woman 

Hospital, Varanasi has stated that on 

29.5.2013 at 10:45 p.m., she had 

examined victim (PW-1) who had been 

brought before her by a lady Constable, 

C.P. No. 361, Pooja Rai (details of 

examination report has already been 

noted in para 3 of this judgment). 
 

 17.  PW-4, S.I. Dhakeshwar Singh, 

(1st I.O.) of the case has stated that he 

was posted as Senior Sub-Inspector 

(S.S.I.) at P.S. Cantt on 29.5.2013 and 

undertook investigation of the case. 

During investigation, he had recorded 
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statements of victim (PW-1), Smt. Manju 

(PW-5) and also of appellant. 
 

 18.  S.S.I. Dhakeshwar Singh (PW-

4), has stated that during investigation, he 

had perused and copied medico legal and 

pathological report of victim; he had 

produced victim before Court for getting 

her statement recorded under Section 164 

of Code and copied her statement in case 

diary. 
 

 19.  PW-2, S.I. Triveni Lal (3rd I.O.) who 

had undertaken investigation after transfer of 

PW-3, has stated that he had recorded 

supplementary statement of victim during 

investigation. According to him, victim had 

stated that she was not willing to return back to 

her parental house and had given an application 

that trial be not transferred to Bihar. According 

to him, on the application of victim, 

investigation of the case was not transferred to 

concerned police station of Bihar, instead he 

had submitted charge-sheet (Ex.Ka.4) under 

section 376 (2), 323 I.P.C. and 4/6/10 of 

POCSO Act, 2012 before Court.  

 

 20.  PW-7, Constable Rajesh Kumar 

has proved Chick F.I.R. (Ex.Ka.6), and 

copy of G.D. (Ex.Ka.7), prepared by 

Constable Satya Pratap Singh, posted on 

29.5.2013 with this witness. 
 

 21.  To controvert the allegations 

made by prosecution, appellant has 

produced in defence his own two 

daughters DW-1 Sanju Devi and DW-2 

Prabha Devi. 
 

 22.  15. DW-1, Sanju Devi, aged 

about 32 years, stated that the appellant is 

her father; PW1-victim is her youngest 

sister who was lost, about 9-10 years back 

when she (PW1-victim) was aged about 

8-7 years. She has specifically stated that 

her father is innocent, all the charges 

levelled against him are false; her father 

had made herculean efforts to search the 

victim but failed. 
 

 23.  DW-2 Prabha Devi has also 

stated in same way as D.W.-1 Sanju Devi 

had. She has stated that the charges 

levelled against her father by victim 

regarding rape with her and victim are 

false; her father is very innocent; he 

brought up and maintained her very well 

and to each siblings; and she and her 

sisters Sanju Devi are very happy in their 

matrimonial life. 
 

 24.  In this case, serious allegations 

have been made by a daughter against her 

own father for rape. It is settled principle 

of law that if evidence of victim of rape is 

natural, trustworthy and reliable, no 

further corroboration is required. Thus it 

has to be seen whether statement of 

victim inspires confidence of the Court or 

not. 
 

 25.  The prosecution case is based on 

sole testimony of victim. F.I.R. (Ex.Ka.1) 

has been lodged on 29.5.2013, wherein, it 

has been mentioned that victim had left 

her house in 2006 because her father 

(appellant) used to commit rape upon her. 

It is clear that F.I.R. has been lodged after 

7 years of the incident. PW-1, Victim has 

stated that after leaving her house in 2006, 

she had resided in a Muslim family in 

Gaya District where she stayed for 3-4 

months and then left that Muslim's family 

house and fled away, as an attempt for 

rape with her was also made there. 

Thereafter, she had gone to Barh District 

and then came back to Patna. According 

to her in Patna, she came into contact with 

one Munna who led her to his aunt's 

house and on the direction and 
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supervision of that aunt, she used to 

collect garbage along with her (aunt's) 

children and one day when she refused to 

do so, she (aunt) drove her away from her 

house. Thereafter, she left for Delhi and 

stayed with one Umar Raza and again 

with Aftab Alam for five years. 

Thereafter, she came back to Allahabad 

from Delhi. According to her, Allahabad 

police nabbed her and wanted to keep her 

in an Aashram (Nari Niketan) but she 

refused to do so because she knew that in 

Aashram, rape was being committed. 

Then she was sent to Child Line Center 

and from there, she was again sent to 

Banaras Child Line, Sikrol. 
 

 26.  In cross-examination, she has 

stated that when her father committed 

rape, for the first time, penetrated his 

penis into her vagina, but no blood had 

come out and she did not suffer any pain. 

In cross-examination she made allegations 

against her own brother Prahlad and 

stated that at Barh, where she used to 

reside with her mother, her brother 

Prahlad had committed rape with her 

when was aged about 6-7 years. 

According to her, when her brother 

Prahlad had committed rape, first time 

with her, neither she felt any pain nor any 

blood came out. She has also stated that 

her father (appellant) used to commit rape 

with her elder sister Prabha Devi (DW-2). 

She stated that she did not know whether 

any pain or bleeding would happen with 

any girl at the time of rape committed for 

the first time. She has also stated that she 

had not made any allegation in F.I.R. 

against her brother because she knew that 

her brother was young at the time of 

occurrence; newly married; had two 

children and on that very account she did 

not intend to disturb his family. 
 

 27.  In addition to above, in cross-

examination, she has also admitted that 

she had not disclosed anything regarding 

rape committed by her father to any 

person during this period. In cross-

examination, she had stated, when she 

met to a Maulana nearby a Masjid, upon 

query made by him, she said that her 

father used to beat her but she did not 

disclose anything regarding rape. Her 

statement, in this regard, as under:- 
 
  **?kj NksMus ds ckn eS iSny fnu Hkj 

pyrh jgh jkr gks x;h rks ,d efLtn ds ikl 

eS cSB xbZ Fkh mlds ckn ,d ekSykuk }kjk ;g 

iwNus ijfd es vdsys ;gkW D;k dj jgh gWw es 

jksus yxhA mlds }kjk iwNus ij esus crk;k fd 

fufEk;k VkM ls vk;h gWwA mlus eq>ls iwNk fd 

D;ksa vk;h gks rks eSus crk;k fd ikik eq>s ekjrs 

Fks eSus ekjus dh gh ckr crk;h cykRdkj dh 

ckr ugh crk;h FkhA  
 

 28.  From perusal of her statement, it 

appears that she was also caught by Police 

(GRP), interrogated and sent to Child Line. 

According to her, she was medically examined. 

She has also stated that officials of Child Line 

wanted to send her in Balika Grah, but she 

refused to go. One Father Deepak took her 

away from father of Child Line and got her 

admitted in class 10th (private). She did not go 

to school and studied at the house of Father 

Deepak. Accoding to her, after sometime she 

had fallen ill. Father Deepak got her medically 

treated and thereafter sent her to a nurse (aunty 

Diza George), where she resided for 6-7 

months and worked as maid servant. Thereafter 

she was taken to Sister Manju (PW-5). 
 

 29.  Thus it is clear that during these 

7-8 years years, the victim met so many 

people, worked for so many people, in so 

many houses, she was also caught by 

police but she never disclosed to any one 
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regarding offence of rape committed by 

her father. 
 

 30.  In these peculiar facts and 

circumstances of this case, the statement 

of victim that rape was committed by her 

brother when she was at age of 5-6 years 

and also by his father (appellant) on 

several times, when she was 7-8 years 

old, but neither she felt pain nor any 

blood came out and also non disclosure of 

such incident to any person for 7-8 years, 

does not inspire our confidence and it is 

not safe to hold that prosecution has 

succeeded to prove its case beyond 

reasonable doubt. 
 

 31.  PW-6 Dr. Krishna Yadav has 

clearly stated that she could not say, 

whether, any rape was committed against 

victim or not. 
 

 32.  F.I.R., although is not a 

substantive piece of evidence, but 

generally, if it is free from any infirmity, 

forms basis of prosecution case. It is 

settled principle of law that there is no 

time limit for lodging F.I.R., but if it is 

lodged after huge and unexplained delay 

and after counselling and consultation, it 

demolish the plinth of prosecution's 

castle. In Thulia Kali vs. State of Tamil 

Nadu 1972 SCC (Cri.) 543, where delay 

in lodging F.I.R., was of 20 hours without 

any proper justification, Court, setting 

aside conviction of appellant, held:- 
 

  "The first information report in 

a criminal case is an extremely vital and 

valuable piece of evidence for the purpose 

of corroborating the oral evidence 

adduced the trial. The object of insisting 

upon prompt lodging of the report to the 

police in respect of commission of an 

offence is to obtain early information 

regarding the circumstances in which the 

crime was committed, the names of the 

actual culprits and the part played by 

them as well as, the names of eye 

witnesses present at there scene of 

occurrence. Delay in lodging the first 

information report quite often results in 

embellishment which is a Creature of 

after thought. It is therefore essential that 

the delay in lodging the report should be 

satisfactorily explained."  
 

 33.  In Manoj Kumar Sharma vs. 

State of Chhattisgarh (2016) 3 SCC 

(Crl.) 407, Court in case where F.I.R. was 

lodged after 5 years, quashed criminal 

proceeding, and held:- 
 

  "Delay in lodging the FIR often 

results in embellishment, which is a creature 

of an afterthought. On account of delay, the 

FIR not only gets bereft of the advantage of 

spontaneity, danger also creeps in of the 

introduction of a coloured version or 

exaggerated story. In our opinion, such 

extraordinary delay in lodging the FIR raises 

grave doubt about the truthfulness of 

allegations made by Respondent 2 herein 

against the appellants, which are, in any case, 

general in nature. We have no doubt that by 

making such reckless and vague allegations, 

Respondent 2 herein has tried to rope the 

appellants in criminal proceedings. We are of 

the confirmed opinion that continuation of the 

criminal proceedings against the appellants 

pursuant to this FIR is an abuse of the process 

of law. Therefore, in the interest of justice, the 

FIR deserves to be quashed". 
 

 34.  In this case too, F.I.R. has been 

lodged after seven years of the alleged 

occurrence. Non disclosure of offence to 

any person or authority for seven years 

has made the conduct and behaviour of 

victim unnatural which render prosecution 
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version doubtful. Record shows that 

victim has not lodged F.I.R. at Police 

Station Cantt. She had made a complaint 

to C.W.C., Varanasi only and that 

complaint was forwarded to police. 

Information to police was also not given 

to any police station when victim (PW-1) 

narrated story of rape either to Madam 

Treesa George, where victim was working 

as maid servant or when it came into 

knowledge of PW-5, Sister Manju on 

6.5.2013 or into cognizance of C.W.C. on 

20.5.2013. It was lodged on 29.5.2013 

when her father, appellant, came and 

insisted her (victim) to return back to 

home but she refused to return. PW-5, 

Sister Manju has also stated that F.I.R. 

had been lodged on direction of C.W.C. 

In cross-examination, she said that she 

had gone with victim at police station for 

lodging F.I.R. It is also apparent from 

statement of PW1-victim and PW-5, 

Sister Manju that prior to lodging F.I.R., 

PW-1, victim was instigated, counselled 

and assisted by a team of N.G.O. 

including PW-5. Record further shows 

that appellant, poor father of the victim, 

upon information had come to victim and 

wanted to get her returned to home and as 

soon as he expressed his willingness, 

F.I.R. was lodged against him. In such 

situation, we are of the opinion that delay 

in lodging F.I.R., without any 

explanation, has created a serious doubt 

on the genuineness of prosecution case. 
 

 35.  In addition to above, there is 

another serious lacuna in the prosecution 

case. As per prosecution case, victim and 

appellant are residents of Village 

Nimiyatar, P.S. Dugariya, District Bihar. 

This offence of rape, for which appellant 

has been prosecuted, had been committed 

prior to 7-8 years from lodging F.I.R. at 

village Nimiyatar, P.S. Dungariya, 

Session Division (District) Gaya, Bihar. It 

is not a case of prosecution that any 

offence of rape has been committed by 

appellant at any place in Session Division, 

Varanasi or in even at any place in Uttar 

Pradesh. Record shows that at very early 

stage of investigation, PW-4, S.I. 

Dhakeshwar Singh had learnt that the 

offence was not committed within the 

jurisdiction of P.S. Cantt, Varanasi. In 

cross-examination, he has specifically 

stated that he had made entry in case diary 

that the offence was not related with 

jurisdiction of P.S. Cantt, District 

Varanasi and he had referred the case for 

legal opinion of higher officers. PW-2, 

another I.O., S.I. Triveni Lal Sen has also 

stated that he had tried to take the victim 

(PW-1) to the place of occurrence for its 

inspection, whereupon, she started 

weeping and insisted not to take her to her 

home. According to him, she did not 

agree to go to the place of occurrence and 

made an application that her case should 

not be transferred to Bihar and she would 

pursue her case here (in Uttar Pradesh) 

and get her father convicted. This witness 

(PW-2) has also stated that on the request 

of PW-1 (victim), he had not transferred 

investigation to Bihar and filed a charge-

sheet against appellant. 
 

 36.  PW-3 S.I. Shivanand Mishra, in 

his cross-examination, has stated that he 

had neither visited the place of occurrence 

nor had gone to village Nimiyatar, 

District Gaya (State of Bihar). When he 

learnt that place of occurrnce belongs to 

District Gaya (Bihar), he had not felt the 

necessity of transfer investigation. Thus 

Investigating Officers (I.O.) of the case 

had not made any attempt either to visit 

the place of occurrence or to prepare any 

site plan. 
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 37.  Trial Judge, without making any 

attempt to peruse the record, to find out 

whether, offence was committed within 

Jurisdiction of Session Division, Varanasi 

(Uttar Pradesh) or not, took cognizance of 

offence and also framed charge, wherein, 

it has been specifically mentioned that 

offence was committed at Village 

Nimiyatar, Dugariya, District Gaya 

(Bihar). 
 

 38.  Chapter XIII of the Code 

contains the provision regarding 

jurisdiction of Criminal Courts in inquiry 

and trials. Section 177 and Section 178 of 

this Chapter are relevant in this matter 

which are as  under:- 
 

  Section 177. Ordinary place of 

inquiry and trial : Every offence shall 

ordinarily be inquired into and tried by a 

Court within whose local jurisdiction it 

was committed.  
 

  Section 178. Place of inquiry or 

trial : (a) When it is uncertain in which of 

several local areas an offence was 

committed, or  
 

  (b) Where an offence is 

committed partly in one local area and 

partly in another, or  
 

  (c) Where an offence is a 

continuing one, and continues to be 

committed in more local areas than one, or 
 

  (d) Where it consists of several 

acts done in different local areas, it may 

be inquired into or tried by a Court 

having jurisdiction over any of such local 

areas. 
                                      (Emphasis added)  
 39.  The aforesaid provision clearly 

provides that it is a general rule that every 

offence shall ordinarily be inquired into 

and tried by a Court within whose local 

jurisdiction it was committed, whereas, if 

there is uncertainty of place of 

occurrence; or offence was committed 

partly in one area and partly in another; or 

offence is continuing one and continues to 

be committed in more local areas than 

one; or such offence consist of several 

acts done in different local areas; in such 

cases it may be inquired or tried by any 

Court having jurisdiction over any such 

local areas. 
 

 40.  The word shall in Section 177 

and the word may in Section 178 of the 

Code signifies that general rule regarding 

jurisdiction of criminal trial and enquires 

is that every offence must be tried or 

inquired by a Court within whose local 

jurisdiction it was committed. In some 

cases, covered by Section 178 of the 

Code, trial or inquiry may be conducted 

by another Court with aid of this Section. 

In such cases, if any Court, whose 

jurisdiction, is not covered by Section 177 

of the Code takes cognizance and tries the 

offence in view of Section 178 of the 

Code, it must be shown and established 

by prosecution from record that such 

offence is covered by Section 178 of 

Code. In this matter, it is not a case of 

prosecution / State that any offence of 

rape was committed at any place in Uttar 

Pradesh or this matter comes within the 

purview of Section 178 of the Code, 

whereas, fact of prosecution case as well 

as the charge dated 7.10.2013 framed by 

Trial Court specifically shows that the 

offence was committed at Village 

Nimiyatar P.S. Dungariya, District 

(Session Divison) Gaya (State of Bihar). 
 41.  Plea of jurisdiction was raised by 

appellant before Trial Court, but rejected 

on the ground that there was a direction of 
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High Court for conclusion of Trial within 

four months and no prejudice had been 

caused to appellant. Jurisdiction 

empowers an authority to a court to 

proceed with trial. If a court has no 

jurisdiction to take cognizance and 

proceed with trial, whole proceeding of 

such trial is a nullity. Although Section 

462 of the Code protects some 

jurisdictional irregularity whereby no 

prejudice is caused to accused but this 

case is not covered by Section 462 of the 

Code. In this case, no Court of Session 

Division of State of Uttar Pradesh is 

empowered to take cognizance because 

offence was committed in State of Bihar 

and no offence either directly or indirectly 

has been committed within the 

jurisdiction of Uttar Pradesh. 
 

 42.  In addition to above, it is also 

pertinent to mention at this juncture that 

object and purpose of the Code is that trial 

and investigation be conducted fairly. 

Accused-appellant is resident of District 

Gaya, Bihar; he was prosecuted at 

Varanasi, in another State, where 

appellant neither used to resides nor has 

any resources to defend himself. Victim 

(PW-1) was being assisted by PW-5, 

Sister Manju, Director DARE (N.G.O.). 

Neither investigation was conducted in 

relation to place of occurrence nor 

evidence was produced regarding place of 

occurrence and appellant was deprived of 

cross-examine to prosecution witnesses 

regarding place of occurrence which 

shows that serious prejudice has been 

caused to appellant. 
 

 43.  It is settled principle of law that 

a Court, if has not been conferred 

jurisdiction by any Statutes or Act, it 

cannot acquire jurisdiction suo moto or on 

the application of the victim or any party 

dealing with the case. In Shri Rajendra 

Ramchandra kavalekar vs. State of 

Maharashtra and Anr. AIR 2009 SC 

1792, Court has held:- 
 

  "The territorial jurisdiction of a 

court with regard to criminal offence 

would be decided on the basis of place of 

occurrence of the incident and not on the 

basis of where the complaint was filed 

and the mere fact that FIR was registered 

in a particular State is not the sole 

criterion to decide that no cause of action 

has arisen even partly within the 

territorial limits of jurisdiction of another 

court. The venue of enquiry or trial is 

primarily to be determined by the 

averments contained in the complaint or 

charge sheet. Section 177 of Criminal 

Procedure Code provides that every 

offence shall ordinarily be inquired into 

and tried by a court within whose local 

jurisdiction it was committed."  
                                      (Emphasis added)  
 

 44.  Supreme Court, in Manoj 

Kumar Sharma's case (supra) where 

deceased had died in her matrimonial 

house within the jurisdiction of Mallana, 

District Ambala (Punjab) and upon 

inquiry, it was found that no offence had 

made out. F.I.R. was lodged for same 

offence after 5 years at Bhilai Nagar, 

District Durg (Chhattisgarh), while 

quashing F.I.R. on the ground of lack of 

territorial jurisdiction, has held as under:- 
 

  27. "The territorial jurisdiction 

of a court with regard to a criminal 

offence would be decided on the basis of 

the place of occurrence of the incident. In 

the instant case, the suicide was 

committed at Ambala. Ambala Police 

closed the case after fulfilling the 

requirements of Section 174 of the Code 
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holding that there was no foul play in the 

incident and also there was no 

requirement of lodging FIR under Section 

154 as none of the family members of the 

deceased raised any suspicion over the 

death even though the death was 

committed within seven years of 

marriage. Also, there is no evidence of it 

being a continuing offence. Hence, the 

offence alleged cannot be said to have 

been committed wholly or partly within 

the local jurisdiction of the Magistrate's 

Court at Durg. Prima facie, none of the 

ingredients constituting the offence can be 

said to have occurred within the local 

jurisdiction of that Court". 
 

  28. In the case on hand, as per 

the materials on record, in Crime No. 194 

of 2005, charge-sheet has been filed and 

the Judicial Magistrate First Class, Durg 

has taken cognizance of the proceedings. 

In the present fact situation, we are of the 

considered opinion that the court at Durg 

has no territorial jurisdiction to try the 

case and the proceedings are liable to be 

quashed on the ground of lack of 

territorial jurisdiction since the entire 

cause of action for the alleged offence 

had purportedly arisen in the city of 

Ambala." 
 

 45 . It is also pertinent to mention 

that PW-1, victim has not only made 

allegations against her father and brother 

regarding rape committed with her, she 

has also made a false allegation regarding 

rape committed by her father (appellant) 

with her own sister. DW-1 Sanju Devi 

and DW-2, Prabha Devi are real sisters of 

victim. They have categorically stated that 

her younger sister (victim) had fled away 

at the age of 7-8 years about 9-10 years 

ago. They have also stated that the 

allegation of rape committed by her 

father, upon victim and her sister (DW-2) 

are false. According to them, their father 

(appellant) had made herculean efforts to 

trace out their sister (victim) and when he 

could not succeed, became hopeless. 
 

 46.  From perusal of impugned 

judgment and order dated 22.5.2015 

passed by learned Trial Judge, it 

transpires that learned Judge has neither 

discussed the evidence available on 

record nor properly discussed the 

submission made by defence counsel, 

particularly regarding jurisdiction, delay 

in lodging F.I.R. and also on 

trustworthiness of statement of PW-1 

victim, or has appreciated the same 

correctly. 
 

 47.  Thus, in view of the above 

discussion, we are of considered view that 

prosecution has miserably failed to prove 

its case beyond reasonable doubt against 

appellant-Sita Ram Sharma. Besides, the 

trial itself was without territorial 

jurisdiction. He is entitled to be acquitted 

against charge levelled against him. The 

judgment and order passed by Additional 

Session Judge / Fast Track Court, 

Varanasi in Session Trial No. 181 of 2013 

is hereby set aside. Consequently, the 

appeal is allowed. 
 

 48.  The appellant is in jail. He, if not 

wanted in any other case, shall be released 

forthwith. 
 

 49.  Keeping in view provisions of 

Section 437-A of Code, appellant Sita 

Ram Sharma is hereby directed to 

forthwith furnish a personal bond of the 

sum of Rs. 10,000/- and two reliable 
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sureties of the like amount, before the 

Trial Court, which shall be effective for a 

period of six months, along with an 

undertaking that in the event of filing of 

Special Leave Petition against judgment 

or for grant of leave, appellant on receipt 

of notice thereof, shall appear before 

Supreme Court. 
 

 50.  A copy of this judgment be sent 

to Trial court and concerned 

Superintendent of Jail by FAX for 

immediate compliance. Compliance 

report whereof be submitted within one 

month. 
 

 51.  Lower court's record be also sent 

back along with a copy of this judgment. 
 

 52.  Sri Vinay Saran, learned Amicus 

Curiae has assisted the Court very 

diligently. We provide that he shall be 

paid counsel's fee as Rs. 15,000/-. State 

Government is directed to ensure payment 

of aforesaid fee through Additional Legal 

Remembrancer posted in the office of 

Advocate General at Allahabad, to Sri 

Vinay Saran, Amicus Curiae, without any 

delay and, in any case, within 15 days 

from the date of receipt of a copy of this 

judgment.  
---------- 
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 1.  Against judgment and order dated 

31.07.2013 passed by Additional Sessions 

Judge, Court No. 7, Varanasi in Sessions 

Trial No.62 of 2013, Crime No.231 of 

2012, under Sections 302 and 201 IPC, 

Police Station Rohaniya, District 

Varanasi, accused-appellant has preferred 

present jail appeal under Section 383 

Cr.P.C. from Jail through Superintendent 

District Jail, Varanasi. By impugned 

judgement, appellant has been convicted 

under Section 302 I.P.C. and sentenced to 

undergo rigorous imprisonment for life 

with fine of Rs. 25,000/- and in default of 

payment of fine, one year additional 

rigorous imprisonment and further he has 

been convicted under Section 201 I.P.C. 

and sentenced to undergo five years 

rigorous imprisonment with fine Rs. 

5000/- and in default of payment of fine, 

six-month additional rigorous 

imprisonment. 
 

 2.  Factual matrix of case as 

emerging from First Information Report 

(hereinafter referred to as "FIR") as well 

as material placed on record is as follows. 
 

 3.  P.W.-1 Shyam Lal submitted a 

written report Ex.Ka-1 in Police Station 

Rohaniya, District Varanasi stating that 

on 2.6.2011, his daughter Anju was 

married with Bindyavasini Gond son of 

Lalji Gond village Vishokhar Lathiya, 

Police Station Rohaniya, District 

Varanasi. After marriage PW-1 brought 

her daughter from her matrimonial house 

in Chauthi ceremony. Thereafter, his son-

in-law Bindhyavasini Gond (accused-

appellant) never visited his house to bring 

his daughter (Anju). It was further stated 

that character of son-in-law was not good. 

He was angry with his family. Many 

times Bindhyavasini Gond threatened his 

son (Rajesh Gond) to kill him. On 

18.8.2012, Rajesh Gond went to the house 

of his elder daughter Manju Devi, village 

Amra, Police Station Rohaniya, and 

stayed for two days there. On 20.8.2012 

victim Rajesh Gond left for Vidapur but 

did not reach his house. On 25.8.2012 at 

about 8:00 AM, PW-1 was informed by 

his daughter Manju Devi that dead body 

of Rajesh Gond, wrapped in blanket, was 

lying in the room of Bindhyavasani Gond 
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(accused). PW-1 along with his daughter 

Manju Devi, PW-3, visited house of 

accused-appellant and identified dead 

body of Rajesh Gond who was murdered 

by Bindhyavasani Gond. Accused-

appellant ran away after locking the room. 
 

  4.  On the basis of written report 

Ex.Ka-1, Chick F.I.R. Ex.Ka-4 was 

registered by PW-5 Babu Ram Yadav as 

Case Crime No.231 of 2012 against the 

accused-appellant under Section 302, 201 

I.P.C. He also made an entry of the 

incident in G.D. on 25.8.2012 at 10:35 

a.m. copy of which is Ex.Ka-5. 
 

 5.  Immediately, after registration of 

case, investigation was undertaken by 

PW-6, S.I. Ramayan Singh, who 

proceeded to spot and held inquest over 

the dead body of Rajesh Gond, prepared 

inquest report Ex.Ka-2 and other papers 

relating thereto and sent for post mortem, 

visited spot, prepared site plan Ex.Ka-12. 
 

 6.  PW-4 Dr. Anil Kumar, conducted 

autopsy over the dead body of deceased 

and prepared postmortem report (Ex.Ka-

3) under his signature, expressing his 

opinion that death was possible one week 

prior to postmortem and viscera was 

preserved for ascertaining cause of death. 
 

 7.  PW-6 S.I. Ramayan Singh, after 

completing entire formalities of 

investigation submitted charge sheet 

Ex.Ka-14 against the appellant under 

Section 302 and 201 I.P.C. 
 

 8.  Case, being exclusively triable by 

Court of Sessions, was committed by 

C.J.M. concerned to Court of Sessions for 

trial after compliance of Section 207 

Cr.P.C. 
 

 9.  Trial Court framed charges 

against accused-appellant on 12.2.2013 

under Sections 302 and 201 IPC which 

read as under: 
 

vkjksi  
  eSa] vkseizdk'k] l= U;k;k/kh'k] 

okjk.klh ,rn~}kjk vki foU/k;okfluh xksaM+] dks 

fuEu vkjksiksa ls vkjksfir djrk gwW&  
 

  izFke& ;g fd vkius fnukad 20-08-

2012 ls fnukad 25-08-2012 ds 8-00 cts izkr% 

ds chp fdlh le; cgn xzke fo'kks[kj ¼yfB;k½] 

vUrXkZRk Fkkuk jksgfu;ka] tuin okjk.klh esa oknh 

eqdnek ';ke yky xksaM+ ds iq= jkts'k dh èR;q 

dkfjr dj gR;k fd;k vkSj bl izdkj vkius 

/kkjk 302 Hkk0n0la0 ds vUrxZRk n.Muh; vijk/k 

fd;k] tks bl U;k;ky; ds izlaKku esa gSA  
 

  f}rh;& ;g fd fnukad 25-08-2012 

dks cgn xzke fo'kks[kj ¼yfB;k½] vUrxZRk Fkkuk 

jksgfu;ka] tuin okjk.klh fLFkr vius dejs esa 

jkts'k ds 'ko dks] tks bl vijk/k dk lk{; Fkk] 

vius dks oS/k n.M ls cpkus ds fy, dEcy ls 

yisV dj vkius fNik dj j[kk Fkk vkSj bl 

izdkj vkius /kkjk 201 Hkk0na0la0 ds v/khu 

n.Muh; vijk/k fd;k] tks bl U;k;ky; ds 

izlaKku eas gSA  
 

  vr,o] eSa funsZf'kr djrk gwW fd 

vkids fo:} mDr vkjksiks dk fopkj.k bl 

U;k;ky; }kjk fd;k tkosA  
 

Charge  
 

  I, Om Prakash, Sessions Judge, 

Varanasi hereby charge you 

Vindhyavasini Gond with following 

charges :-  
 

  First -That at any time during 

the period from 20.08.2012 upto 8.00 

o'clock of the morning of 25.08.2012, you 

committed the murder of Rajesh- the son 

of the complainant of the case Shyam Lal 
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Gond within village Vishokhar (Lathiya) 

under Police Station- Rohaniya, District- 

Varanasi and thus you committed the 

offence punishable under Section 302 

I.P.C. which is in the cognizance of this 

Court.  
 

  Second -That on 25.08.2012, for 

the purpose of saving yourself from the 

legal punishment you had kept hidden the 

deadbody of Rajesh wrapped in a blanket 

at your room within village Vishokhar 

(Lathiya) under Police Station- Rohaniya, 

District- Varanasi, which was the 

evidence of this offence and thus you have 

committed the offence punishable under 

Section 201 I.P.C. which is in the 

cognizance of this Court.  
 

  Therefore, I direct that you be 

tried by this court for aforesaid charges.  
 

                  (English Translation by 

Court)  
 

 10.  Accused-appellant denied the 

charges and pleaded not guilty and 

claimed to be tried. 
 

 11.  In order to substantiate its case, 

prosecution examined as many as six 

witnesses, out of whom PW-1 Shyam Lal, 

PW-2 Anju Devi and PW-3 Manju Devi 

are witnesses of fact and PW-4 Dr. Anil 

Kumar, PW-5 Babu Ram Yadav and PW-

6 Ramayan Singh are formal witnesses. 
 

 12.  On closure of prosecution 

evidence, statement of accused-appellant 

under Section 313 Cr.P.C. was recorded 

by the Court explaining entire evidence 

and other incriminating circumstances. In 

the statement under Section 313 Cr.P.C., 

accused-appellant denied prosecution 

story in toto and facts of case were stated 

to be wrong. In response of question no. 

16, he answered that he was ignorant of 

fact. He desired to produce defence 

evidence but later on did not produce 

defence evidence. 
 

 13.  Trial Court after appreciating 

entire evidence led by prosecution on 

record and hearing counsel for the parties, 

found appellant guilty and convicted him 

as stated above. Feeling aggrieved and 

dissatisfied with impugned judgement, 

present appeal has been filed through Jail. 
 

 14.  We have heard Sri Lokesh 

Kumar Dwivedi, learned counsel for 

appellant and Sri Ratan Singh, learned 

A.G.A for State-respondent at length and 

gone through the record available on file 

carefully. 
 

 15.  Learned counsel for appellant 

refuting the impugned judgement, 

advanced his submissions, in the 

following manners :- 
 

  (i) This is a case of 

circumstantial evidence and there is no 

motive to accused to commit murder of 

Rajesh Gond. 
 

  (ii) There is no complete chain 

of evidence so as to indicate that accused 

is the only person who has committed 

crime. 
 

  (iii) There are several 

contradictions rendering prosecution case 

doubtful. 
 

  (iv) FIR has been lodged by 

PW-1 (father of victim) close relative of 

deceased on the same day of receiving of 

information. 
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  (v) PW-1, 2 and 3 are close 

relatives of the deceased and interested 

witnesses. No public witness has come 

forward to supporting the prosecution 

case. 
 

  (vi) It has come in the 

prosecution evidence that father and elder 

brother of accused, at first, informed PW-

3 that foul smell was coming out of room 

of accused but they have not been 

produced from the side of prosecution. 
 

  (vii) Prosecution has failed to 

prove complete chain of circumstance and 

trial court committed error in holding the 

accused-appellant guilty. 
 

 16.  Per contra learned AGA opposed 

submissions and urged that PWs-1, 2 and 

3 are witnesses of fact, who have 

supported prosecution and established that 

accused-appellant was angry with victim, 

dead body of victim was found in the 

room belonged to accused-appellant and 

accused disappeared from there. Accused 

did not offer any explanation as to how 

dead body of victim was found in his 

house which was locked from out side. 

Circumstances show that accused-

appellant is the only and only person who 

committed murder of Rajesh Gond. 
 

 17.  We now proceed to consider 

rival submissions on merits. 
 

 18.  Admittedly, there is no eye-

witness in the present case. This case rests 

upon circumstantial evidence. It is no 

doubt a case where there is no eye witness 

of crime. Prosecution totally rests on 

circumstantial evidences, which found 

favour with Court below and finding 

prosecution version proved beyond 

reasonable doubt, Trial Court has 

convicted appellant, as stated above. 
 

 19.  It will be appropriate to briefly 

consider the evidence on record. PW-1 is 

the father of deceased and PW-2 and 3 are 

real sisters of deceased. PW-2 Manju 

Devi was residing in the same village. 

PW-1 supporting prosecution case, 

deposed that, his daughter Anju Devi was 

married to accused-appellant on 2.6.2011. 

After marriage she had gone to her 

matrimonial house. She came back to her 

parental house in Chauthi ceremony, since 

then she was living in his house and 

accused-appellant became annoyed with 

victim, who was in private job in Gujrat. 

Accused-appellant threatened victim 

Rajesh to take his life many times. When 

victim Rajesh Gond came from Gujrat on 

18.8.2012 and went to the house of his 

sister Manju Devi in village Amra which 

is at a distance of one kilometer from the 

house of accused, and stayed there for two 

days. Thereafter, he left for his house but 

did not reach. At about 8:00 AM on 

25.8.2012, PW-3 Manju Devi informed 

him that dead body of Rajesh was lying 

wrapped in blanket in the house of 

accused-appellant. Then he and his 

daughter Manju Devi went to the house of 

accused and identified dead body of 

Rajesh which was decomposed. It was 

further stated by him that Rajesh was 

murdered by accused-appellant 

Bindhyavasini on account of ill-will and 

dead body was hidden in the room 

wrapping it in blanket. Dead body was 

taken out breaking the lock. He submitted 

written report Ex.Ka-1 in police station 

concerned, getting it scribed by one Ram 

Asrey Gond. He further stated that inquest 

over dead body was held by Sub Inspector 

of Police in his presence at spot. In cross-

examination, he stated that his daughter, 
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when came back from his matrimonial 

house, told him that accused-appellant 

harassed and tortured her in demand of 

dowry but he did not complain anywhere. 
 

 20.  PW-2 Anju Devi, daughter of 

PW-1 and wife of accused deposed that 

she was married to accused 

Bindhyawasini in June, 2011 and 

recognized accused in the Court as her 

husband. She further deposed that when 

she went with her husband after marriage, 

she found that his character was not good. 

In Chauthi ceremony, she came back to 

her house with her father, her maternal 

uncle and her brother Babloo. Since then 

she was living in her parental house. 

Since her father and brother took her to 

his house, her husband got annoyed with 

her father and brother on this count. She 

witnessed dead body of her brother in 

Police Station Rohaniya and identified the 

dead body. This witness stated nothing 

regarding the incident hence her statement 

does not require any further scrutiny. 
 

 21.  PW-3 Manju Devi deposed that 

her younger sister Anju was married to 

accused Bindhyawasini in June, 2011. 

She came back to her maternal house in 

Chauthi ceremony and since then living 

there for the reasons that her husband 

(accused-appellant) was not a man of 

good character. Her brother Rajesh Gond 

was in private job in Gujrat and had come 

to her house at the time of 

Rakshabandhan and remained for two 

days in her house. On 20.8.2012, at about 

8:00 AM in the morning, he left her house 

saying that he would go to his village 

after seeing his brother-in-law (accused). 

Five days after, Lalji (father-in-law of 

Anju PW-2) and Girish (Jeth of Anju) 

came to her house and told that foul smell 

was coming out of Bindhyavasini's room 

and it was locked from out side. 

Thereupon she went to house of 

Bindhyavasini along with them and 

witnessed that house of accused-appellant 

was locked from out side and foul smell 

was coming from inside. Then they broke 

open the lock and saw inside that dead 

body of Rajesh was lying wrapped in a 

blanket and smelling. She felt that her 

brother Rajesh was murdered by accused 

Bindhyavasini Gond. She informed to her 

father about the incident. 
 

 22.  PW-6 S.I. Ramayan Singh 

Investigating Officer deposed that on 

25.8.2012 he was posted as Station 

Officer in P.S. Rohaniya and undertook 

investigation of Case Crime No. 231 of 

2012 under Sections 302, 201 I.P.C., 

proceeded to spot, held inquest over the 

dead body of Rajesh, prepared inquest 

report Ex.Ka-2 and other papers relating 

thereto, took shirt of deceased and 

blanket, in which body was wrapped, in 

his possession, prepared memo whereof 

Ex.Ka-10, recorded statement of Shyam 

Lal, PW-1, and prepared site plan Ex.Ka-

12. Thereafter, he recorded statement of 

PW-3 Manju Devi and other witnesses, 

sent viscera of deceased to FSL, Lucknow 

for examination through constable Ram 

Asrey, arrested accused-appellant with 

one Tamancha and two live cartridges on 

29.9.2012, recorded statement and after 

completing entire formalities of 

investigation submitted charge sheet 

Ex.Ka-14 against the accused. Witness 

withstood lengthy cross-examination. In 

his cross-examination, he deposed that 

there was no key of lock, therefore, lock 

of room was broken. Informant, witness 

of inquest and other person of village 

were present on spot. The room in which 

body found, was situated after Varamdhah 

which was on the road and dead body of 
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Rakesh was kept on concrete in the room, 

wrapped in a blanket. Body was 

decomposed and smelling. Dead body 

was identified by family members on the 

basis of cloths and appearance (Huliya). It 

was further deposed that meal was cooked 

in the room. 
 

 23.  From the evidence of PWs-1, 3 

and 6 adduced by prosecution following 

circumstances are clearly established : 
 

  A. Smt. Anju Devi was married to 

accused-appellant in 2011 but relations 

between them were strained and she did not 

go to her matrimonial house after Chauthi 

ceremony for the reasons that her husband 

(accused) was not a man of good character.  
 

  B. Victim went to the house of 

his elder sister Manju Devi on the festival 

of Rakshabandhan, prior to incident and 

stayed there for two days.  
 

  C. Victim Rajesh left her house 

saying that he would go to his village 

after seeing his brother-in-law (accused). 
 

  D. Dead body of Rajesh Gond 

was found lying wrapped in blanket in the 

house of accused-appellant and his father 

and elder brother informed PW-3 first 

about the smell, coming out of house. 
 

  E. As per statement of PW-6, 

meal was cooked in the room and it was 

locked from out side. I.O. found blood on 

the spot and body was wrapped in a 

blanket.  
 

  F. When dead body was found 

in the room of accused, it was locked and 

accused had disappeared.  
  G. Postmortem report reveals 

that death of Rajesh Gond might have 

occurred one week prior to postmortem. 

Body was decomposed and smelling.  
  
  H. Rajesh Gond was murdered 

and his body was wrapped in blanket, 

kept in room which was locked from out 

side.  
 

 24.  In the case in hand, there is no 

eye witness of occurrence and case of 

prosecution rests on circumstantial 

evidence. The normal principle in a case 

based on circumstantial evidence is that 

circumstances from which an inferences 

of guilt is sought to be drawn must be 

cogently and firmly established; that those 

circumstances should be of a definite 

tendency unerringly pointing towards the 

guilt of the accused; that the 

circumstances taken cumulatively should 

form a chain so complete that there is no 

escape from the conclusion that within all 

human probability the crime was 

committed by the accused and he should 

be incapable of explanation on any 

hypothesis other than that of the guilt of 

the accused and inconsistent with his 

innocence. 
 

 25.  Hanumant Govind Nargundkar 

& Anr. v. State of M.P., AIR 1952 SC 

343, is the basic judgment of the Supreme 

Court on appreciation of evidence, when 

the case depends only on circumstantial 

evidence, which has been consistently 

relied in later judgments. In this case as 

long back as in 1952 Hon'ble Mahajan, J 

expounded various concomitant of proof 

of a case based purely on circumstantial 

evidence and said: 
 

  "... circumstances should be of 

a conclusive nature and tendency and 

they should be such as to exclude every 

hypothesis but the one proposed to be 
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proved...... it must be such as to show that 

within all human probability the act 

must have been done by the accused."  
 

 26.  In Hukam Singh v. State of 

Rajasthan, AIR 1977 SC 1063, Court 

said, where a case rests clearly on 

circumstantial evidence, inference of guilt 

can be justified only when all the 

incriminating facts and circumstances are 

found to be incompatible with innocence 

of accused or guilt of any other person. 
 

 27.  In Sharad Birdhichand Sarda v. 

State of Maharashtra, AIR 1984 SC 

1622, Court while dealing with a case 

based on circumstantial evidence, held, 

that onus is on prosecution to prove that 

chain is complete. Infirmity or lacuna, in 

prosecution, cannot be cured by false 

defence or plea. Conditions precedent 

before conviction, based on circumstantial 

evidence, must be fully established. Court 

described following condition precedent :- 
 

  (1) the circumstances from 

which the conclusion of guilt is to be 

drawn should be fully established. The 

circumstances concerned 'must or 

should' and not 'may be' established. 
 

  (2) the facts so established should 

be consistent only with the hypothesis of the 

guilt of the accused, that is to say, they should 

not be explainable on any other hypothesis 

except that the accused is guilty. 
 

  (3) the circumstances should be 

of a conclusive nature and tendency. 
 

  (4) they should exclude every 

possible hypothesis except the one to be 

proved, and 
  (5) there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused. 
                                       (emphasis added)  
 

 28.  In Ashok Kumar Chatterjee v. 

State of Madhya Pradesh, AIR 1989 SC 

1890, Court said: 
 

  "...when a case rests upon 

circumstantial evidence such evidence 

must satisfy the following tests :-  
 

  (1) the circumstances from 

which an inference of guilt is sought to be 

drawn, must be cogently and firmly 

established; 
 

  (2) those circumstances should 

be of a definite tendency unerringly 

pointing towards guilt of the accused; 
 

  (3) the circumstances, taken 

cumulatively; should form a chain so 

complete that there is no escape from the 

conclusion that within all human 

probability the crime was committed by 

the accused and none else; and, 
 

  (4) the circumstantial evidence 

in order to sustain conviction must be 

complete and incapable of explanation of 

any other hypothesis than that of the guilt 

of the accused and such evidence should 

not only be consistent with the guilt of the 

accused but should be inconsistent with 

his innocence."              (emphasis added)  
 

 29.  In C. Chenga Reddy and 

Others v. State of Andhra Pradesh, 

1996(10) SCC 193, Court said: 
  "In a case based on 

circumstantial evidence, the settled law is 
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that the circumstances from which the 

conclusion of guilt is drawn should be 

fully proved and such circumstances 

must be conclusive in nature. Moreover, 

all the circumstances should be complete 

and there should be no gap left in the 

chain of evidence. Further, the proved 

circumstances must be consistent only 

with the hypothesis of the guilt of the 

accused and totally inconsistent with his 

innocence. " 
                                       (emphasis added)  
 

 30.  In Bodh Raj @ Bodha and 

Ors. v. State of Jammu and Kashmir, 

2002(8) SCC 45 Court quoted from Sir 

Alfred Wills, "Wills' Circumstantial 

Evidence" (Chapter VI) and in para 15 of 

judgement said: 
 

  "(1) the facts alleged as the 

basis of any legal inference must be 

clearly proved and beyond reasonable 

doubt connected with the factum 

probandum;  
 

  (2) the burden of proof is 

always on the party who asserts the 

existence of any fact, which infers legal 

accountability; 
 

  (3) in all cases, whether of 

direct or circumstantial evidence the best 

evidence must be adduced which the 

nature of the case admits; 
 

  (4) in order to justify the 

inference of guilt, the inculpatory facts 

must be incompatible with the innocence 

of the accused and incapable of 

explanation, upon any other reasonable 

hypothesis than that of his guilt, 
 

  (5) if there be any reasonable 

doubt of the guilt of the accused, he is 

entitled as of right to be acquitted." 
 

                                      (emphasis added)  
 

 31.  The above principle in respect of 

circumstantial evidence has been 

reiterated in subsequent authorities also in 

Shivu and Another v. Registrar General 

High Court of Karnataka and Another, 

2007(4) SCC 713 and Tomaso Bruno v. 

State of U.P., 2015(7) SCC 178. 
 

 32.  In State of Punjab versus 

Karnail Singh, (2003)11 SCC 27, Court 

observed that law does not enjoying the 

duty on prosecution to lead evidence of 

such character which is almost impossible 

to be led or at any rate extremely difficult 

to be led. The duty on prosecution is to 

lead such evidence which it is capable of 

leading. 
 

 33.  Now the crucial question remain 

for consideration is "whether accused-

appellant has committed crime or not?" 
 

 34.  It is a case where an offence has 

taken place inside the privacy of house 

where accused was residing. Accused has 

all opportunity to plan and commit 

offence at the time and in circumstances 

of his choice. It will be extremely difficult 

for prosecution to lead evidence to 

establish guilt of accused if strict 

compliance of circumstantial evidence as 

noticed above, is insisted upon by Court. 
 

 35.  Here it is necessary to keep in 

mind Section 106 of Indian Evidence Act, 

1872 (hereinafter referred to as 'Act, 

1872') which says that when any fact is 

especially within the knowledge of any 



462                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

person the burden of proving that fact is 

upon him. 
 

 36.  Dead body of Rajesh was found 

wrapped in a blanket in the house of 

accused. House, in which dead body was 

found, belonged to him has not been 

disputed by accused. Room was evidently 

found locked out side and accused 

disappeared for a long time until he was 

arrested. Fleeing away of accused from 

spot is a additional link evidence against 

him. Hence it was only accused who 

could explain circumstances in which 

Rajesh Gond died. In view of Section-106 

of Act, 1872, burden of proof lay upon 

accused who has failed to discharge. The 

accused by virtue of his special 

knowledge must offer an explanation 

which might lead a Court to draw a 

different inference. 
 

 37.  In Trimukh Maroti Kirkan 

versus State of Maharashtra, decided on 

11.10.2006, Court has held, where an 

accused is alleged to have committed 

murder of his wife and the prosecution 

succeeds in leading evidence to show that 

shortly before commission of crime they 

were seen together or the offence takes 

placed in the dwelling home where 

husband also normally resided, if accused 

does not offer any explanation how the 

wife received injuries or offers an 

explanation which is found to be false, it 

is a strong circumstances which indicates 

that he is responsible for commission of 

the crime. 
 

 38.  In Nika Ram versus State of 

Himachal Pradesh, AIR 1972 SC 2077, it 

was held that the fact that the accused 

alone was with his wife in the house when 

she was murdered there with 'khokhri' and 

the fact that the relations of the accused 

with her were strained would, in the 

absence of any cogent explanation by 

him, point to his guilt. 
 

 39.  In Ganeshlal v. State of 

Maharashtra, (1992) 3 SCC 106, the 

appellant was prosecuted for murder of 

his wife which took place inside his 

house. It was observed by Court that 

when death had occurred in his custody, 

appellant is under an obligation to give a 

plausible explanation for the cause of her 

death in his statement under Section 313 

Cr.P.C. The mere denial of prosecution 

case coupled with absence of any 

explanation were held inconsistent with 

the innocence of the accused, but 

consistent with the hypothesis that 

appellant is a prime accused in the 

commission of murder of his wife. 
 

 40.  Another argument advanced by 

learned counsel for appellant is that 

witnesses of fact, PW-1, 2 and 3 are the 

relatives of deceased, so their testimony 

can not be said to be reliable and 

trustworthy. 
 

 41.  Admittedly, PW-1 is father of 

deceased and PW-2 and 3 are the real 

sisters of deceased, who established the 

circumstances that victim Rajesh had 

gone to the village of her sister Manju 

Devi at the time of Rakshabhandan and 

his dead body was found in the locked 

house of accused. 
 

 42.  In Ganga Bhawani v. Rayapati 

Venkat Reddy and Others, 2013(15) SCC 

298, Court has held as under :- 
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 
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before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.  
 

  (Vide: Bhagalool Lodh & Anr. 

v. State of UP, AIR 2011 SC 2292; and 

Dhari & Ors. v. State of U. P., AIR 2013 

SC 308)."  
 

 43.  It is settled law that merely 

because witnesses are closely relative to 

deceased, their testimonies cannot be 

discarded. Relationship with one of the 

parties is not a factor that affects 

credibility of witness, more so, a relative 

would not conceal the actual culprit and 

make allegation against an innocent 

person. However, in such a case Court has 

to adopt a careful approach and analyse 

the evidence to find out that whether it is 

cogent and credible evidence. 
 

 44.  Next argument of learned 

counsel for the accused-appellant in so far 

as discrepancies, variation and 

contradiction in the prosecution case are 

concerned, we have analysed entire 

evidence in consonance with the 

submissions raised by learned counsel's 

and find that the same do not go to the 

root of case. 
 

 45.  In Sampath Kumar v. Inspector 

of Police, Krishnagiri, (2012) 4 SCC 124, 

Court has held that minor contradictions 

are bound to appear in the statements of 

truthful witnesses as memory sometimes 

plays false and sense of observation 

differs from person to person. 

 46.  We lest not forget that no 

prosecution case is foolproof and the 

same is bound to suffer from some lacuna 

or the other. It is only when such lacunae 

are on material aspects going to the root 

of the matter, it may have bearing on the 

outcome of the case, else such 

shortcomings are to be ignored. Reference 

may be made to a recent decision of Apex 

Court (3 Judges) in Criminal Appeal No. 

56 of 2018, Smt. Shamim v. State of 

(NCT of Delhi), decided on 19.09.2018. 
 

 47 . Next argument of the learned 

counsel for the appellant is that 

prosecution has not produced father and 

brother of accused-appellant from the side 

of prosecution, therefore, presumption 

under Section 114(g) Act, 1882 goes 

against the prosecution. 
 

 48.  We are not impressed with the 

argument of learned counsel for the 

accused-appellant for the reasons that 

prosecution is not obliged to produce 

entire witness in its support. 
 

 49.  Law is well-settled that as a 

general rule, Court can and may act on the 

testimony of a single witness provided 

he/she is wholly reliable. There is no legal 

impediment in convicting a person on the 

sole testimony of a single witness. That is 

the logic of Section 134 of Act, 1872, but 

if there are doubts about the testimony, 

Court will insist on corroboration. In fact, 

it is not the numbers, the quantity, but the 

quality that is material. Time-honoured 

principle is that evidence has to be 

weighed and not counted. Test is whether 

evidence has a ring of truth, cogent, 

credible and trustworthy or otherwise. 
 

 50.  In Namdeo v. State of 

Maharashtra (2007) 14 SCC 150, Court 
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re-iterated the view observing that it is the 

quality and not the quantity of evidence 

which is necessary for proving or 

disproving a fact. The legal system has 

laid emphasis on value, weight and 

quality of evidence rather than on 

quantity, multiplicity or plurality of 

witnesses. It is, therefore, open to a 

competent court to fully and completely 

rely on a solitary witness and record 

conviction. Conversely, it may acquit the 

accused inspite of testimony of several 

witnesses if it is not satisfied about the 

quality of evidence. 
 

 51.  In the present case, it is fully 

established that dead body of Rajesh was 

found wrapped in a blanket in the house of 

accused-appellant which was locked from out 

side and accused had disappeared remained so 

until his arrest. The medical evidence showed 

that death of Rajesh Gond might have been 

occurred one week prior to post mortem, 

accused-appellant in his statement under 

Section 313 Cr.P.C. did not offer any 

plausible explanation as to how Rajesh Gond 

died, recovery of blood stained concrete and 

shirt of deceased was made from the house of 

accused-appellant therefore, there cannot be 

any hesitation to come to conclusion that it 

was only the accused who was the preparator 

of crime. 
 

 52.  In the entirety of the facts and 

circumstances and legal preposition 

discussed herein before, we are of 

considered view that prosecution has 

successfully proved its case beyond 

reasonable doubt against accused-

appellant and Trial Court has rightly 

convicted him for having committed 

murder of Rajesh Gond, an offence 

punishable under Section 302 and 201 

IPC. No interference is warranted. Appeal 

lacks merit and liable to be dismissed. 

 53.  So far as sentence of accused-

appellant is concerned, it is always a 

difficult task requiring balancing of 

various considerations. The question of 

awarding sentence is a matter of 

discretion to be exercised on 

consideration of circumstances 

aggravating and mitigating in the 

individual cases. 
 

 54.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation of 

court to constantly remind itself that right 

of victim, and be it said, on certain 

occasions person aggrieved as well as 

society at large can be victims, never be 

marginalised. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The Court 

will be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide: Sumer 

Singh vs. Surajbhan Singh and others, 

(2014) 7 SCC 323, Sham Sunder vs. 
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Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. State 

of Rajasthan, (1996) 2 SCC 175]. 
 

 55.  Hence, applying the principles laid 

down in the aforesaid judgments and having 

regard to the totality of facts and 

circumstances of case, nature of offence and 

the manner in which it was executed or 

committed, we find that punishment imposed 

upon accused-appellant-Bindhyavasini Gond 

by Trial Court in impugned judgment and 

order is not excessive and it appears fit and 

proper and no question arises to interfere in 

the matter on the point of punishment 

imposed upon him. 
 

 56.  In view of above discussion, the 

appeal lacks merit and is, accordingly, 

dismissed. Impugned judgement and 

order dated 31.7.2013 passed by 

Additional Session Judge, Court No.7, 

Varanasi in Session Trial No. 62 of 2013 

(State v. Bindhyavasini Gond) under 

Sections 302 and 201 IPC, Police Station 

Rohaniya, District Varanasi, is 

maintained and confirmed. 
 

 57.  Lower Court record along with 

the copy of this judgment be sent 

immediately to Court and Jail 

Superintendent concerned for necessary 

compliance and to apprise the accused 

forthwith. Compliance report be also 

submitted to this Court.  
---------- 
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(Delivered by Hon’ble Rajendra Kumar-IV, J.) 
 

 1.  Accused-appellant Pramod 

Kumar has preferred this jail appeal under 

Section 383 Cr.P.C. from Jail through 

Senior Superintendent Central Jail, 

Fatehgarh against judgment and order 

dated 08.08.2012 passed by Additional 

Sessions Judge / Special Judge (E.C. Act), 

Kanpur Nagar in Sessions Trial No. 1434 

of 2007, Case Crime No. 504 of 2007, 

under Section 302 IPC and Sessions Trial 

No. 1433 of 2007, Case Crime No. 510 of 

2007, under Section 4/25 Arms Act, 

Police Station Govind Nagar, District 

Kanpur Nagar. By impugned judgement, 

appellant has been convicted under 

Section 302 I.P.C. and sentenced to 

undergo rigorous imprisonment for life 

with fine of Rs. 20,000/- and in default of 

payment of fine, three months simple 

imprisonment and further he has been 

convicted and sentenced under Section 

4/25 Arms Act to undergo one year 

rigorous imprisonment with fine of Rs. 

5,000/- and in default of payment of fine 

one month simple imprisonment. 
 

 2.  Factual matrix of case as 

emerging from First Information Report 

(hereinafter referred to as "FIR") as well 

as material placed on record is as follows. 
 

 3.  P.W.-3 Manoj Kumar submitted a 

written report Ex.Ka-1 in Police Station 

Govind Nagar, District Kanpur Nagar 

stating that there was a quarrel between 

his brothers Vinod Kumar (now deceased) 

and Promod Kumar (Accused) regarding 

eating items like sugar and rice. On 

15.9.2007 at about 9:00 PM in the night, a 

dispute occurred between two brothers for 

sugar and tea and suddenly, accused-

appellant Promod Kumar started beating 

victim Vinod Kumar. While quarreling, 

both came out of the house on the road. 

When Informant PW-3, with the help of 

neighbours tried to rescue him, accused-

appellant Promod Kumar assaulted 3-4 

knife blows to his brother Vinod Kumar 

and ran away. While taking the victim 

Vinod Kumar to hospital, he succumbed 

to injuries on the way. Written report 

Ex.Ka-1 further recites that dead body of 

Vinod Kumar is lying in front of the 

house. 
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 4.  On the basis of written report 

Ex.Ka-1, Chick F.I.R. Ex.Ka-2 was 

prepared by PW-4 Head Constable Yasho 

Verma at Case Crime No.504 of 2007 and 

case was registered against accused-

appellant under Section 302 I.P.C. An 

entry of case was made in General Diary 

(herein after referred to as 'GD'), copy 

whereof is Ex.Ka-3. 
 

 5.  Immediately, after registration of 

case, PW-7 Nirankar Singh, the then 

Inspector In-charge of Police Station 

Govind Nagar, commenced investigation 

and recorded statement of PW-3 Manoj 

Kumar, proceeded to spot, recorded 

statement of PW-2, Jhamman Lal; and 

PW-1 Smt. Jyoti Shakya; collected blood 

stained and simple earth from spot and 

prepared site plan Ex.Ka-7. On the same 

day at about 9:15 PM, he arrested 

accused-appellant Pramod Kumar siting 

near a temple, recorded disclosure 

statement and recovered blood stained 

knife, allegedly used in the commission of 

offence, from bushes near the eucalyptus 

tree at the pointing out of accused-

appellant before Babloo and Ashok 

Kumar (not examined), sealed it in a 

cover of cloth, got prepared recovery 

memo Ex.Ka-8, prepared site map of 

recovery Ex.Ka-9. 
 

 6.  On the basis of recovery memo, 

chick F.I.R. Ex.Ka-5 was registered being 

Case Crime No. 510 of 2007 under 

Section 4/25 Arms Act against accused-

appellant Promod Kumar. Investigation of 

Case Crime no. 510 of 2007 was done by 

PW-10. 
 

 7.  PW-8 S.I. Ramveer Singh, on the 

direction of Inspector In-charge, PW-7, 

held inquest over the dead body of Vinod 

Kumar, prepared inquest report Ex.Ka-11 

and other papers relating thereto; handed 

over the dead body to Constable Hoti Lal 

and Ram Dhani for post mortem and sent 

it to District Hospital, Kanpur Nagar. 
 

 8.  PW-7 after recording statement of 

witnesses, completed all necessary 

formalities of investigation and submitted 

charge sheet Ex.Ka-10 against accused-

appellant before the Court of C.J.M. 

concerned. 
 

 9.  PW-10, Sri Om Prakash Dwivedi 

under took investigation of Case Crime 

No. 510 of 2007 and after completing 

entire formalities of investigation, 

submitted charge sheet under Section 4/25 

Arms Act. 
 

 10.  Case under Section 302 I.P.C. 

being exclusively triable by Court of 

Sessions and case under Section 4/25 

Arms Act being connected with Section 

302 I.P.C., learned Chief Judicial 

Magistrate after making compliance of 

under Section 207 Cr.P.C. committed 

both cases to Court of District Judge, 

Kanpur Nagar for trial wherefrom it was 

transferred to the Court of Special Judge 

(E.C. Act), Kanpur Nagar. 
 

 11.  Trial Court framed charges 

against accused-appellant on 17.01.2008 

under Sections 302 IPC and Section 4/25 

Arms Act to which accused denied and 

claimed trial. Charges read as under :- 
 

vkjksi  
 

  eSa ih0 ds0 tSu fo'ks"k U;k;k/kh'k 

bZ0lh0,sDV dkuiqj uxj vki izeksn dqekj ij 

fuEu vkjksi yxkrk gwW&  
 

  izFke ;g fd fnukad 15-9-2007 dks 

le; yxHkx jkf= 9 cts edku ua0 8@6 yscj 
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dkyksuh ds njokts ds lkeus vUrxZRk Fkkuk 

xksfoUn uxj dkuiqj uxj vkius vk'k;iwoZd 

fouksn dqekj dks pkdqvksa ls ekjdj gR;k dh 

vkSj bl izdkj vkius Hkk0na0fo0 dh /kkjk 302 

ds vUrxZRk n.Muh; vijk/k fd;k tks fd esjs 

izlaKku esa gSA  
 

  ,rn~}kjk vkidks funsZf'kr fd;k tkrk 

gS fd mijksDr vkjksi vUrxZRk vkidk fopkj.k 

bl U;k;ky; }kjk fd;k tk;sA  
 

Charge  
 

  I, P.K. Jain, Special Judge E.C. 

Act Kanpur Nagar, charge you i.e. 

Pramod Kumar with following charge:-  
 

  First, that you intentionally 

committed murder of Vinod Kumar by 

assaulting him with knives at about night 

9 o'clock on 15.9.2007, in front of the 

door of House No. 8/6 Labour Colony 

under Police Station Govind Nagar, 

Kanpur Nagar, and in this manner you 

have committed an offence under Section 

302 of the I.P.C. which is in my 

cognizance.  
 

  You are hereby directed that 

you are to be tried by this Court for the 

aforementioned charge.  
 

                 (English Translation By 

Court)  
vkjksi  

 

  eSa] ih0 ds0 tSu] fo'ks"k U;k;k/kh'k 

bZ0lh0,sDV] dkuiqj uxj vki& izeksn dqekj 

'kkD; dks fuEu izdkj ls vkjksfir djrk gw¡%&  
 

  izFke% ;g fd fnukad 16@9@2007 

le; yxHkx 21%15 cts nknkuxj jsyos dzkflax 

ds igys ;wdhfyIVl ds isM+ ds ikl >kM+h ls 

vUrxZr Fkkuk xksfoUn uxj] dkuiqj uxj esa 

vkidh fu'kknsgh ij fouksn dqekj dh gR;k esa 

iz;qDr pkdw vkids ikl ls cjken gqbZ] ftldh 

yEckbZ izfrcfU/kr yEckbZ ds vUrxZr vkrh gS 

vkSj bl izdkj vkius vk;q/k vf/kfu;e dh /kkjk 

25@4 ds v/khu n.Muh; vijk/k fd;k tks fd 

esjs izlaKku esa gSA 
 

  ,rn~}kjk vkidks funsZf'kr fd;k tkrk 

gS fd mijksDr vkjksi ds vUrxZr vkidk 

fopkj.k bl U;k;ky; }kjk fd;k tk;sA  
Charge  

 

  I, P.K. Jain, Special Judge E.C. 

Act Kanpur Nagar, charge you - Pramod 

Kumar Shakya with following charge:-  
 

  First : That, on 16/9/2007 at 

about 21.15 Hrs, the knife used in the 

murder of Vinod Kumar has been 

recovered from your custody on pointing 

out by you, from the shrubs near 

eucalyptus tree before Railway Crossing 

Dada Nagar under Police Station Govind 

Nagar, Kanpur Nagar whose length falls 

under the prohibited length and therefore 

you committed an offence punishable 

under Section 25/4 of the Arms Act which 

is in my cognizance.  
 

  You are hereby directed that 

you are to be tried by this Court for the 

aforementioned charge.  
 

      (English Translation By Court)  
 

 12.  Accused-appellant denied the 

charges and pleaded not guilty and 

claimed to be tried. 
 

 13.  Both the cases, being connected 

to each other, came to be heard and 

decided together. 
 

 14.  In order to substantiate its case, 

prosecution examined as many as ten 

witnesses out of whom PW-1 Smt. Jyoti 
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Shakya, PW-2-Jhamman Lal and PW-3-

Manoj Kumar, are witnesses of fact. Rest 

are formal witnesses. PW-1 Smt. Jyoti 

Shakya is the wife of deceased Vinod 

Kumar; PW-2 Jhamman Lal is father of 

deceased as well as accused; PW-3 is 

Informant and brother of accused-

appellant; PW-4 Head Constable Yasho 

Verma registered the case under Section 

302 I.P.C. against the accused on the basis 

of written report Ex.Ka-1; PW-5 Dr. 

Yogesh Dayal, Medical Officer, who 

conducted autopsy over the dead body of 

deceased; PW-6 C.P. Asha Ram 

registered the case at Crime No. 510 of 

2007 under Section 4/25 Arms Act 

against the accused; PW-7 Nirankar 

Singh, C.O. Ghaziabad, the then Inspector 

In-charge of Police Station Kanpur Nagar 

is the Investigating Officer who submitted 

charge sheet; PW-8 S.I. Ramveer Singh 

held inquest over the dead body of 

deceased Vinod Kumar, under the 

direction of PW-7 the then Inspector; PW-

9 Constable Bhikhari Lal is the witness, 

who has taken docket to FSL for 

examination and PW-10 S.I. Om Prakash 

Dwivedi is the Investigating Officer of 

Case Crime No.510 of 2007 under 

Section 4/25 Arms Act and submitted 

charge sheet against accused-appellant. 
 

 15.  Subsequent to closure of 

prosecution evidence, Trial Court 

recorded statement of accused under 

Section 313 Cr.P.C. explaining all 

incriminating and other evidence and 

circumstances. In the statement under 

Section 313 Cr.P.C., accused denied 

prosecution story in toto and claimed false 

implication on account of enmity. In 

response of question no. 24, he answered 

that deceased was addict to drugs and a 

man of bad habits; he usually used to 

quarrel other persons in the vicinity due to 

which, he has been murdered by some one 

else; accused was not present in the house 

at the time of incident; he has been falsely 

implicated in the present case and he is 

completely innocent. Accused did not 

choose to adduce any evidence. 
 

 16.  After hearing counsel for the 

parties and analyzing entire evidence led 

by prosecution on record, learned Trial 

Court has found appellant guilty and 

convicted him as stated above. Feeling 

aggrieved with impugned order of 

conviction, the present appeal has been 

filed through Jail. 
 

 17.  We have heard Smt. Archana 

Singh, Advocate (Amicus Curiae) for 

appellant and Sri Syed Ali Murtaza, 

learned A.G.A for State-respondent at 

length and have gone through the record 

available on file carefully. 
 

 18.  Learned Amicus Curiae 

appearing for appellant assailing 

impugned judgement of conviction of 

accused-appellant, advanced submissions, 

in the following manner :- 
 

  (i) PWs-1, 2 and 3 are interested 

witnesses and they are not independent. 
 

  (ii) There is no strong motive to 

accused to commit murder of his own real 

brother. Motive as stated by prosecution 

is not sufficient to commit the present 

crime. 
 

  (iii) Medical report is not 

compatible with the ocular version. 
 

  (iv) There are many major 

contradiction in the statement of PWs 

rendering the case of prosecution 

doubtful. 
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  (v) Knife which is said to be 

used in the commission of offence is 

allegedly recovered at the instance of 

accused before public witness but they 

have not been produced by prosecution in 

support of recovery. In absence of public 

witness recovery cannot be said to be 

trustworthy and reliable. 
 

  (vi) Prosecution has failed to 

prove its case beyond of shadow of 

reasonable doubt and accused is entitled 

to get benefit of doubt and liable to be 

acquitted. 
 

 19.  Learned AGA vehemently opposed 

contentions of accused-appellant and submitted 

that accused is named in F.I.R.; blood stained 

knife, allegedly used in the commission of 

offence, has been recovered from his 

possession at the pointing out of applicant; PW-

2 Jhamman Lal, father of deceased as well as 

accused and PW-3 real brother of deceased as 

well as accused, have no reason to falsely 

implicate accused in the present case like 

murder; PW-1 being wife of deceased is 

natural witness for the reasons, incident started 

from house and happened on road; prosecution 

witnesses are totally natural and reliable 

witnesses and there is no scope to disbelieve 

their testimony; and in the statement recorded 

under Section 313 Cr.P.C., accused has taken a 

plea of alibi but could not prove it and even did 

not suggest as to why his father and real brother 

were giving false evidence against him. He 

sought dismissal of appeal. 
 

 20.  We have considered rival 

submissions of both parties and travelled 

through evidence available on record with 

the valuable assistance of learned counsel 

for the parties. 
 

 21.  Although time, date, place and 

manner of injuries and death of victim as 

stated by prosecution could not be 

disputed from the side of defence but 

according to Advocate for accused-

appellant, he is not responsible for 

causing murder of Vinod Kumar. Even 

otherwise from the evidence of PWs-1, 2, 

3 and 5, time, date and place of incident, 

death of Vinod Kumar and manner of 

injuries as stated by prosecution stand 

proved. 
 

 22.  Only question remains for 

consideration is, "whether accused-

appellant has committed murder of Vinod 

Kumar by inflicting knife blows on him 

and Trial Court has rightly convicted 

accused-appellant for causing death of 

Vinod Kumar, punishable under Section 

302 I.P.C.?" 
 

 23.  We may now proceed to 

consider the submissions of learned 

counsel for the parties and evidence 

briefly as well as legal points with few 

important decisions. 
 

 24.  PW-1 Smt. Jyoti Shakya 

deposed that accused Pramod Kumar is 

real brother of her husband (Vinod 

Kumar) and Jhamman Lal PW-2 is her 

father-in-law; on 15.9.2007 at about 9:00 

PM in the night there was a dispute 

between her husband Vinod Kumar and 

accused-appellant Pramod Kumar in 

respect of tea leaf and sugar; due to 

dispute being increased, accused Pramod 

Kumar abused her husband and started 

beating; she interfered and rescued both 

but, thereafter, her husband and accused 

came out of house on the road; she 

(witness) also came out of her house; 

while quarreling, accused-appellant took 

out knife from house and started stabbing 

in the stomach and chest of her husband 

due to which her husband got seriously 
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injured; on seeing persons coming there, 

accused-appellant got escaped with knife; 

while taking her husband to hospital in 

injured position, he breathed last in the 

way; report of incident was got registered 

by PW-3, Manoj Kumar (her Dewar); 

usually there had to be quarrel between 

accused-appellant and her husband for 

households items. 
 

 25.  In her cross-examination, she 

admitted that she studied M.A.; her cousin 

sister was married to accused-appellant; 

three days prior to the incident, Deepmala 

wife of accused had gone to her maternal 

house; when quarrel started, she (PW-1) 

was in kitchen and making food; there 

was a quarrel regarding sugar and tea leaf 

and kitchen was just adjacent to room; 

and her father-in-law was present at the 

time of incident. 
 

 26.  PW-2 Jhamman Lal, happens to be 

father of accused-appellant as well as 

deceased. He has deposed that on 15.9.2007 

at about 9:00 PM, there was a dispute 

between Vinod Kumar and Promod Kumar 

regarding tea leafs and sugar; accused-

appellant Pramod Kumar started abusing and 

assaulting Vinod Kumar victim; his wife 

Smt. Jyoti, PW-1, rescued them but both of 

them came out of house; while quarreling, 

Pramod Kumar took out knife from house; 

by that time Jyoti also came out of house; 

Pramod Kumar stabbed knife 3-4 times to 

victim Vinod Kumar, due to which he got 

injured; accused-appellant ran away from 

spot with knife; Manoj Kumar took victim 

Vinod Kumar to hospital but unfortunately 

victim succumbed to injuries; dead body of 

Vinod Kumar was taken to house. 
 

 27.  PW-2 has admitted in cross-

examination that he had four sons, 

namely, Ashok Kumar, Pramod Kumar, 

Vinod Kumar and Manoj Kumar; his 

eldest son was living in Armapur, Kanpur 

while rest three were living with him; and 

at the time of occurrence, he, Vinod 

Kumar, Pramod Kumar, Smt. Jyoti and 

her son Prashant aged about four and half 

years were present on spot. 
 

 28.  PWs-1 and 2 withstood lengthy 

cross-examination but no adverse material 

could be brought so as to disbelieve their 

statement. Their presence on the spot is 

fully proved and natural. Statements of 

these two witnesses are wholly reliable 

and worthy to credence. There is nothing 

on record to show, why PW-2 Jhamman 

Lal, father of accused would depose 

against his own son in the heinous offence 

like murder. Even accused appellant did 

not suggest anything in his statement 

under Section 313 Cr.P.C. while PW-2 

has given statement against him. He 

simply said that statement of witnesses 

are wrong. He took a plea of alibi but did 

not prove it. 
 

 29.  PW-3 Manoj Kumar supporting 

prosecution case has deposed that on 

15.9.2007 at about 9:00 PM he was 

present in his office and arrived at his 

house on getting information of incident; 

Victim Vinod Kumar was lying in injured 

position; he took him to hospital on 

Tempo but on the way victim breathed 

last; he came back to his house with dead 

body and presented written report Ex.Ka-

1 in the Police Station. This witness is not 

an eye witness, therefore, much more 

discussion is not required. 
 

 30.  So far as argument of learned 

Amicus Curiae for accused-appellant in 

respect of relation witnesses is concerned, 

we are not impressed with submission 

made by learned Amicus Curiae for 
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accused-appellant for reasons that if 

relation witnesses are found to be reliable, 

natural and trustworthy, their evidence 

cannot be discarded on the ground of their 

relationship with deceased or accused. 
 

 31.  Now, next thing to be considered 

is that PWs.-1, 2 and 3 are family 

members of deceased. PW-1 is wife of 

deceased, and therefore, their evidence 

should be treated to be trustworthy or not. 

This submission is thoroughly 

misconceived. Mere relationship is not 

sufficient to discard otherwise trustworthy 

ocular testimony. 
 

 32.  In Dalip Singh v. State of 

Punjab, AIR,1953, SC 364. Court held 

as under :- 
 

  "A witness is normally to be 

considered independent unless he or she 

springs from sources which are likely to be 

tainted and that usually means unless the 

witness has cause, such as enmity against 

the accused, to wish to implicate him 

falsely. Ordinarily, a close relative would 

be the last to screen the real culprit and 

falsely implicate an innocent person. It is 

true, when feelings run high and there is 

personal cause' for enmity, that there is a 

tendency to drag in an innocent person 

against whom a witness has a grudge along 

with the guilty, but foundation must be laid 

for such a criticism and the mere fact of 

relationship far from being a foundation is 

often a sure guarantee of truth. However, 

we are not attempting any sweeping 

generalisation. Each case must be judged 

on its own facts. Our observations are only 

made to combat what is so often put 

forward in cases before us as a general rule 

of prudence. There is no such general rule. 

Each case must be limited to and be 

governed by its own facts."  

 33.  In Dharnidhar v. State of UP 

(2010) 7 SCC 759, Court has observed as 

follows :-  
 

  "There is no hard and fast rule that 

family members can never be true witnesses to 

the occurrence and that they will always 

depose falsely before the Court. It will always 

depend upon the facts and circumstances of a 

given case. In the case of Jayabalan v. U.T. of 

Pondicherry (2010) 1 SCC 199, this Court 

had occasion to consider whether the 

evidence of interested witnesses can be relied 

upon. The Court took the view that a pedantic 

approach cannot be applied while dealing 

with the evidence of an interested witness. 

Such evidence cannot be ignored or thrown 

out solely because it comes from a person 

closely related to the victim"  
 

 34.  In Ganga Bhawani v. Rayapati 

Venkat Reddy and Others, 2013(15) 

SCC 298, Court has held as under :- 
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon. 
 

  (Vide: Bhagalool Lodh & Anr. 

v. State of UP, AIR 2011 SC 2292; and 

Dhari & Ors. v. State of U. P., AIR 

2013 SC 308)."  
 

 35.  It is settled that merely because 

witnesses are close relatives of victim, 
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their testimonies cannot be discarded. 

Relationship with one of the parties is not a 

factor that affects credibility of witness, more 

so, a relative would not conceal actual culprit 

and make allegation against an innocent 

person. However, in such a case Court has to 

adopt a careful approach and analyse the 

evidence to find out that whether it is cogent 

and credible evidence. 
 

 36.  So far as motive is concerned, it 

is well settled that where direct evidence 

is worthy, it can be believed, then motive 

does not carry much weight. It is also 

notable that mind set of accused persons 

differs from each other. Thus merely 

because that there was no strong motive 

to commit the present offence, 

prosecution case cannot be disbelieved. 
 

 37.  In Lokesh Shivakumar v. State 

of Karnataka, (2012) 3 SCC 196, Court 

has held as under :- 
 

  "As regards motive, it is well 

established that if the prosecution case is 

fully established by reliable ocular evidence 

coupled with medical evidence, the issue of 

motive looses practically all relevance. In 

this case, we find the ocular evidence led in 

support of the prosecution case wholly 

reliable and see no reason to discard it."  
 

 38.  According to Advocate for 

appellant, medical evidence is not 

compatible with ocular evidence. 
 

 39.  PW-5 Dr. Yogesh Dayal, deposed 

that on 16.9.2007, he conducted autopsy over 

the dead body of Vinod Kumar and found five 

ante-mortem injuries which reads as under :- 
 

  (i) Abraded contusion 6cm x 0.5 

cm on left side of face, just above the 

ramus of mandibular. 

  (ii) Abraded contusion 17 cm x 

7 cm on upper arm on tricep area. 
 

  (iii) Stab wound 2 cm x 1 cm x 

abdominal cavity deep on front of 

abdomen right side, 1 cm lateral to 

umbilicus bleeding. 
 

  (iv) Stab wound 1 cm x 0.5 cm x 

Abdominal cavity deep on lower abdomen 

right side, 7 cm lateral to umbilicus, 

bleeding. 
 

  (v) Stab wound, 2 cm x 1 cm x 

muscle and bone deep present on back of 

lower chest right side, 4 cm lateral to 

vertebral coloum and 15 cm below the 

interior angle of right scapula. 
 

 40.  Doctor opined that death of 

deceased might have occurred due to 

shock and haemorrhage on account of 

ante-mortem injuries and it was possible 

1/2 days prior to post mortem. He further 

opined that injury nos. 3, 4 and 5 were 

possible to be caused by some sharp 

edged weapon. 
 

 41.  We are not in agreement with 

the learned counsel for the appellant for 

the reasons that PW-1, 2 and 3 supporting 

prosecution case have deposed that 

accused-appellant stabbed 3-4 knife blows 

in the stomach of deceased Vinod Kumar 

due to which deceased Vinod Kumar 

received serious injuries and Doctor has 

opined that death of victim would have 

been caused due to ante-mortem injuries. 

In this way medical evidence is totally 

compatible with oral version. 
 

 42.  In so far as discrepancies, 

variations and contradictions in 

prosecution case are concerned, we have 

analysed entire evidence in consonance 
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with submissions raised by learned 

counsel's and find that the same do not go 

to the root of case and accused-appellant 

are not entitled to get benefit of the same. 
 

 43.  In Sampath Kumar v. 

Inspector of Police, Krishnagiri, (2012) 

4 SCC 124, Court has held that minor 

contradictions are bound to appear in the 

statements of truthful witnesses as 

memory sometimes plays false and sense 

of observation differs from person to 

person. 
 

 44.  In Sachin Kumar Singhraha v. 

State of Madhya Pradesh in Criminal 

Appeal Nos. 473-474 of 2019 decided on 

12.3.2019, Supreme Court has observed 

that Court will have to evaluate evidence 

before it keeping in mind the rustic nature 

of depositions of the villagers, who may 

not depose about exact geographical 

locations with mathematical precision. 

Discrepancies of this nature which do not 

go to the root of the matter do not 

obliterate otherwise acceptable evidence. 

It need not be stated that it is by now well 

settled that minor variations should not be 

taken into consideration while assessing 

the reliability of witness testimony and 

the consistency of the prosecution version 

as a whole. 
 

 45.  om some lacuna or the other. It 

is only when such lacunae are on material 

aspects going to the root of the matter, it 

may have bearing on the outcome of the 

case, else such shortcomings are to be 

ignored. Reference may be made to a 

recent decision in Criminal Appeal No. 56 

of 2018, Smt. Shamim v. State of (NCT 

of Delhi), decided on 19.09.2018. 
 

 46.  When such incident takes place, 

one cannot expect a scripted version from 

witnesses to show as to what actually 

happened and in what manner it had 

happened. Such minor details normally 

are neither noticed nor remembered by 

people since they are in fury of incident 

and apprehensive of what may happen in 

future. A witness is not expected to 

recreate a scene as if it was shot after with 

a scripted version but what material thing 

has happened that is only noticed or 

remembered by people and that is stated 

in evidence. Court has to see whether in 

broad narration given by witnesses, if 

there is any material contradiction so as to 

render evidence so self contradictory as to 

make it untrustworthy is Minor variation 

or such omissions which do not otherwise 

affect trustworthiness of evidence, which 

is broadly consistent in statement of 

witnesses, is of no legal consequence and 

cannot defeat prosecution. 
 

 47.  In all criminal cases, normal 

discrepancies are bound to occur in the 

depositions of witnesses due to normal 

errors of observations, namely, errors of 

memory due to lapse of time or due to 

mental disposition such as shock and 

horror at the time of occurrence. Where 

the omissions amount to a contradiction, 

creating a serious doubt about truthfulness 

of the witness and other witnesses also 

make material improvement while 

deposing in the court, such evidence 

cannot be safe to rely upon. However, 

minor contradictions, inconsistencies, 

embellishments or improvements on 

trivial matters which do not affect the 

core of the prosecution case, should not 

be made a ground on which the evidence 

can be rejected in its entirety. Court has to 

form its opinion about the credibility of 

witness and record a finding, whether his 

deposition inspires confidence. 

Exaggerations per se do not render the 
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evidence brittle, but can be one of the 

factors to test credibility of the 

prosecution version, when entire evidence 

is put in a crucible for being tested on the 

touchstone of credibility. Therefore, mere 

marginal variations in the statement of a 

witnesses cannot be dubbed as 

improvements as the same may be 

elaborations of the statements made by 

the witnesses earlier. Only such omissions 

which amount to contradictions in 

material particulars i.e. go to the root of 

the case/materially affect the trial or core 

of the prosecution's case, render the 

testimony of the witness liable to be 

discredited. [Vide: State Represented by 

Inspector of Police v. Saravanan & 

Anr., AIR 2009 SC 152; Arumugam v. 

State, AIR 2009 SC 331; Mahendra 

Pratap Singh v. State of Uttar Pradesh, 

(2009) 11 SCC 334; and Dr. Sunil 

Kumar Sambhudayal Gupta & Ors. v. 

State of Maharashtra, JT 2010 (12) SC 

287]. 
 

 48.  So far as next argument of 

learned counsel for the appellant is 

concerned, according to him, public 

witness in support of recovery of knife 

has not been produced from the side of 

prosecution and absence of public witness 

recovery become doubtful. 
 

 49.  We would like to consider 

briefly the evidence of Officer, who made 

recovery and some important decisions on 

this subject. PW-7, Nirankar Singh, I.O. 

in his statement in chief deposed that he 

arrested accused Pramod Kumar sitting 

near a temple at about 9:15 PM. In his 

disclosure statement, he admitted his guilt 

and on his pointing out one blood stained 

knife was recovered from bushes near 

eucalyptus tree. It is true that recovery is 

said to be made before public witness as 

but no public witness has been produced 

from the side of prosecution to prove 

recovery. Witness PW-7 was lengthy 

cross-examined by accused counsel but 

nothing on record to show that witness 

had any occusation to falsely implicate 

the accused. 
 

 50.  As a matter of rule, there can be 

no legal proposition that evidence of 

police officers, unless supported by 

independent witnesses, is unworthy of 

acceptance. Non-examination of 

independent witness or even presence of 

such witness during police raid would cast 

an added duty on the court to adopt 

greater care while scrutinising the 

evidence of the police officers. If the 

evidence of police officer is found 

acceptable, it would be an erroneous 

proposition that court must reject 

prosecution version solely on the ground 

that no independent witness was 

examined. In Pradeep Narayan 

Madqaonkar & others vs. State of 

Maharashtra 1995 (4) SCC 255, it was 

held: 
 

  "Indeed, the evidence of the 

official (police) witnesses cannot be 

discarded merely on the ground that they 

belong to the police force and are, either 

interested in the investigation of the 

prosecuting agency but prudence dictates 

that their evidence needs to be subjected 

to strict scrutiny and as far as possible 

corroboration of their evidence in 

material particulars should be sought. 

Their desire to see the success of the case 

based on their investigation, requires 

greater care to appreciate their 

testimony."  
 

 51.  Balbir Singh vs. State 1996 

(11) SCC 139, the Court has repelled a 
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similar contention based on non-

examination of independent witnesses. 

The same legal position has been 

reiterated time and again by Apex Court 

vide Paras Ram vs. State of Haryana 

1992 (4) SCC 662, Sama Alana Abdulla 

vs. State of Gujarat 1996 (1) SCC 427, 

Anil alias Andya Sadashiv Nandoskar 

vs. State of Maharashtra 1996 (2) SCC 

589. 
 

 52.  In Subhash Singh 

Thakurshyam vs State (Through CBI) 

(1997) 8 SCC 732, a Two Judge Bench of 

the Apex Court comprising of Hon'ble M. 

Mukherjee and Hon'ble K. Thomas JJ, in 

para 90 observed: 
 

  "....We should not forget that the 

time of the raid was during the odd hours 

when possibly no pedestrian would have 

been trekking on the road nor any 

shopkeeper remaining in his shop nor a 

hawker moving around on the 

pavements."  
 

 53. In State of U.P. v. Zakaullah 

1998 Cri. L.J. 863 in para-10, it is said: 
 

  "The necessity for "independent 

witness" in cases involving police raid or 

police search is incorporated in the 

statute not for the purpose of helping the 

indicted person to bypass the evidence of 

those panch witnesses who have had some 

acquaintance with the police or officers 

conducting the search at some time or the 

other. Acquaintance with the police by 

itself would not destroy a man's 

independent outlook. In a society where 

police involvement is a regular 

phenomenon many people would get 

acquainted with the police. But as long as 

they are not dependent on the police for 

their living or liberty or for any other 

matter, it cannot be said that those are 

not independent persons. If the police in 

order to carry out official duties, have 

sought the help of any other person he 

would not forfeit his independent 

character by giving help to police action. 

The requirement to have independent 

witness to corroborate the evidence of 

the police is to be viewed from a realistic 

angle. Every citizen of India must be 

presumed to be an independent person 

until it is proved that he was a dependent 

of the police or other officials for any 

purpose whatsoever."  
 

 54.  Referring to some of the the 

aforesaid decisions, Court in Girja 

Prasad Vs. State of M.P. (2007) 7 SCC 

625 held: 
 

  "It is well-settled that credibility 

of witness has to be tested on the 

touchstone of truthfulness and 

trustworthiness. It is quite possible that in 

a given case, a Court of Law may not 

base conviction solely on the evidence of 

Complainant or a Police Official but it is 

not the law that police witnesses should 

not be relied upon and their evidence 

cannot be accepted unless it is 

corroborated in material particulars by 

other independent evidence. The 

presumption that every person acts 

honestly applies as much in favour of a 

Police Official as any other person. No 

infirmity attaches to the testimony of 

Police Officials merely because they 

belong to Police Force. There is no rule 

of law which lays down that no conviction 

can be recorded on the testimony of 

Police Officials even if such evidence is 

otherwise reliable and trustworthy. The 

rule of prudence may require more 

careful scrutiny of their evidence. But, if 

the Court is convinced that what was 
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stated by a witness has a ring of truth, 

conviction can be based on such 

evidence." (para 25)  
 

 55.  In the present case, it is fully 

established from the statement of PW-1 

and PW-2 that Vinod Kumar succumbed 

to knife injures caused by accused-

appellant. Evidence shows that dead body 

of deceased was found in the house at the 

time of inquest. Medical evidence shows 

that death of Vinod Kumar might have 

occurred due to shock and haemorrhage 

on account of ante-mortem injuries, as 

alleged by prosecution. Accused-appellant 

in his statement under Section 313 

Cr.P.C. has given reply that witnesses 

gave false statement but he did not 

suggest anything as to why PW-1 and 

PW-2 gave false statements against him, 

therefore, there cannot be any hesitation 

to come to conclusion that accused 

Pramod Kumar caused death of his 

brother Vinod Kumar by causing several 

injuries on his body with knife. 
 

 56.  In view of facts and legal 

position discussed hereinabove, we find 

that Trial Court has rightly analyzed 

evidence led by prosecution and found 

accused guilty and convicted him for 

having committed murder of Vinod 

Kumar, an offence punishable under 

Section 302 IPC. Conviction and 

sentenced awarded by Trial Court is liable 

to be maintained and confirmed. No 

interference is warranted by this Court. 

Jail appeal lacks merit and liable to be 

dismissed. 
 

 57.  So far as sentencing of accused-

appellant is concerned, it is always a 

difficult task requiring balance of various 

considerations. The question of awarding 

sentence is a matter of discretion to be 

exercised on consideration of 

circumstances aggravating and mitigating 

in individual cases. 
 

 58.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation 

upon court to constantly remind itself that 

right of victim, and be it said, on certain 

occasions or person aggrieved as well as 

society at large can be victims, never be 

marginalised. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The Court 

will be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide: 

Sumer Singh vs. Surajbhan Singh and 

others, (2014) 7 SCC 323, Sham Sunder 

vs. Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. 

State of Rajasthan, (1996) 2 SCC 175]. 
 

 59.  Hence, applying the principles 

laid down in the aforesaid judgments and 
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having regard to the totality of facts and 

circumstances of case, nature of offence 

and the manner in which it was executed 

or committed, we find that punishment 

awarded to accused-appellant by Trial 

Court in impugned judgment and order is 

not excessive and it appears fit and proper 

and no question arises to interfere in the 

matter on the point of punishment 

imposed upon him. 
 

 60.  Resultantly. Appeal lacks merit 

and is hereby dismissed. 
 

 61.  Lower Court record along with a 

copy of this judgment be sent back 

immediately to District Court and Jail 

concerned for compliance and apprising 

the accused-appellant. 
 

 62.  Before parting, we provide that 

Smt. Archana Singh, Advocate, who has 

assisted as Amicus Curiae, appearing for 

appellant in present Jail Appeal, shall be 

paid counsel's fee as Rs. 15,000/- for his 

valuable assistance. State Government is 

directed to ensure payment of aforesaid 

fee through Additional Legal 

Remembrancer, posted in the office of 

Advocate General at Allahabad, without 

any delay and, in any case, within one 

month from the date of receipt of copy of 

this judgment.  
---------- 
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 1.  The present jail appeal under 

Section 383 Cr.P.C. has been filed by 

accused-appellant Mahendra through 
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Superintendent of Jail, Firozabad against 

the judgment and order dated 21.2.2014 

passed in Sessions Trial No. 483 of 2013, 

convicted under Section 5 (m), 5 (i) read 

with 6 of Protection of Children from 

Sexual Offence, 2012 (hereinafter referred 

as ''POCSO Act, 2012') whereby he has 

been sentenced to undergo life 

imprisonment along with a fine of Rs. 

10,000/-for offence under Section 5(m) 

read with Section 6 and further has been 

sentenced for similar sentence i.e. life 

imprisonment and fine of Rs. 10,000/- for 

offence under Section 5(i) read with 

Section 6 of POCSO Act, 2012. In the 

event of default of payment of fine, he has 

been directed to further undergo one year 

additional imprisonment on each count. 

All the sentences were directed to run 

concurrently. 
 

 2.  Prosecution case in short is that on 

20.8.2013 at 7:35 p.m., P.W.1, Informant 

Nirosh Chandra, went along with his grand 

daughter victim (name of victim is not being 

disclosed and she is being addressed as a 

victim) aged about 9 years at Police Station 

(P.S.) Kahairgarh, District Firozabad and 

submitted a written report (Ex.Ka.1), stating 

therein that on the said day victim had gone to 

the fields for grazing she-goats. In the evening 

at 6:00 p.m. appellant Mahendra son of 

Banvari Jatav, dragged her away in Bajra 

(maiz crops) field of Pappu, committed rape 

upon her, left victim in injured state and fled 

away thereafter. Information of the incident 

was given to him by one Ram Sanehi resident 

of his village. Thereafter Informant, his son 

Ram Avtar and other villagers of his village 

rushed to the place of occurrence and found 

victim groaning due to pain. 
 

 3.  On the basis of written report 

(Ex.Ka.1), P.W.5 Head Moharrir Dharam 

Pal Singh lodged report on 20.8.2013 at 

7:35 p.m. at Case Crime No. 114 of 2013, 

under Sections 376 I.P.C., 3A and 4 of 

POCSO Act, 2012 and also prepared 

chick report (Ex.Ka.6). He made relevant 

corresponding entry in General Diary at 

Report No. 42, a copy whereof is Ex. 

Ka.7 on record. After registration of the 

case, investigation was undertaken by 

P.W.7, Station Officer, Manoj Kumar, 

who recorded statement of Informant, 

P.W.1 and scribe of the written report, 

Mukesh Kumar. Victim was sent for 

medical examination and treatment to 

District Hospital as she was suffering 

from severe pain and agony. Thereafter he 

proceeded to spot, prepared site plan 

(Ex.Ka.10) of the place of occurrence on 

pointing out of Informant. During 

investigation, he arrested accused-

appellant Mahendra; copied statement of 

victim recorded under Section 164 

Cr.P.C. in case diary and sealed clothes of 

the victim which were later on sent for 

forensic test. 
 

 4.  The victim was examined by 

P.W.3, Dr. Sadhna Rathore, on 20.8.2013 

at 9:20 p.m. According to this witness, 

victim was a young girl with 138 cm 

height and 29 kg weight; breasts were not 

developed; auxiliary and pubic hair were 

not present, no mark of external injury on 

the body was present. On further 

examination, bleeding from vagina was 

present; blood clots were also present in 

vagina; second degree perineal tear at 5:0' 

clock position about 1 inch in length and 

½ inch in depth; and oedema was present 

around tear. According to P.W.3, she had 

prepared vaginal smear slide and sent to 

pathology for examination of history and 

presence (H/P) of spermatozoa. The 

victim was referred to S.N. Medical 

College, Agra for expert management and 

detailed medico legal examination. She 
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was advised for X-ray. According to 

P.W.3, injury was caused to victim by 

hard and blunt object and possibility of 

sexual assault could not be ruled out. 
 

 5.  As per P.W.8, Dr. Shashikant 

Gupta, Radiologist who had conducted x-

ray of victim for determination of her age, 

the victim was aged about 9 years at the 

time of occurrence. He had prepared X-

ray report (Ex.Ka.13) which was duly 

counter signed by Chief Medical Officer, 

Firozabad. 
 

 6.  On 27.9.2013, during 

investigation victim was produced before 

Additional Civil Judge (Judicial 

Magistrate), II Firozabad who had 

recorded her statement under Section 164 

Cr.P.C. to the following effect:- 
 

  "Today on 27.9.2013, victim has 

been produced by the Investigating officer 

Manoj Kumar for statement under Section 

164 Cr.P.C. Identification and signatures 

of victim were certified.  
 

  Today since victim, daughter of 

Ram Awtar aged 8 years, class III, School 

K.P.Singh, School Khairgarh, resident of 

Khairgarh, District Firozabad, is minor, 

hence she was asked questions about her 

education and subject, brothers and 

sisters to which she replied that Hindi, 

English, Science and Maths subject were 

taught in school. Regarding brothers and 

sisters she stated that she has one brother 

and two sisters. Hence the victim is 

capable of tendering statement and 

possesses common parlance.  
 

  Victim stated that:  
 

  When my school gets closed, I go 

to graze goats. That day too, I had gone to 

graze she-goats and was plucking grass and 

feeding them. From behind Mahendra Baba 

came and asked her to jump in Bajra field 

but I did not go there, whereupon Mahendra 

Baba shut my mouth and dragged me by his 

hands in the field of Bajra. Thereafter he 

undressed my undergarment and committed 

bad act with me. He had shut my mouth and 

had also warned if she shouted he would 

strangulate her.  
 

  I had become unconscious. 

When it rained, I came to my senses and 

came out of the field gradually. On the 

field Alka Bua met me, I told her entire 

episode whereupon she started crying and 

then "Hat waley Baba" came over there 

and Alka Bua telephoned at my home and 

Praveen uncle came on motorcycle. 

Praveen Uncle directly took me to police 

station. Subsequently, my parents get my 

treatment done."  
 

 7.  After conclusion of investigation, 

P.W.7 S.O. Manoj Kumar submitted a 

charge-sheet (Ex.Ka.11) against appellant 

under Section 376 I.P.C. and 3(a) / 4 of 

POCSO Act, 2012. 
 

 8.   Cognizance of the offence was taken 

by Additonal District and Session Judge, II 

Firozabad on 21.9.2013. Copies of relevant 

prosecution papers were supplied to appellant 

by Trial Court. It appears that case was 

transferred and charges were framed by 

Additional District and Session Judge, Court 

No. 3, Firozabad on 10.10.2013 which read as 

under:- 
 
  eS Jherh T;ksRluk 'kekZ] vij l= 

U;k;k/kh'k] dksVZ la[;k&3] fQjkstkckn vki 

egsUnz ij fuEufyf[kr vkjksi yxkrh gwWA  
 

  izFke& ;g fd fnukad 20&08&2013] 

le; &6 ih0,e0] LFkku&[ksr cktkjk iIiw] ogn 
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xzke [kSjx<+] ftyk fQjkstkckn esa vkius ihfM+rk 

mez&09 o"kZ iq=h jkekSrkj ds lkFk cykRlax 

dkfjr fd;kA bl izdkj vkius ,slk vijk/k 

dkfjr fd;k gS tks Hkkjrh; n.M lafgrk dh 

/kkjk 376 ¼2½ ¼>½] ;Fkk la'kksf/kr n.M fof/k 

¼la'kks/ku½ vf/kfu;e&2013 ds rgr n.Muh; gS 

vkSj bl U;k;ky; ds izlaKku esa gSA  

 
  f}rh;& ;g fd mijksDr fnukad] 

le; ,oa LFkku ij vkius ¼ihfMrk½ mez&09 o"kZ 

ds lkFk xq:rj izos'ku ySafxd geyk fd;k 

ftlls dqekjh ihfM+rk dh ;ksfu esa pksVs vk;h 

tSlk fd /kkjk&5 ¼>½ ,oa 5 ¼M+½ ySafxd vijk/kks 

ls ckydks dk laj{k.k vf/kfu;e esa ifjHkkf"kr gS 

rFkk /kkjk&6] ySafxd vijk/kks ls ckydksa dk 

laj{k.k fu;e&2012] ds rgr n.Muh; vijk/k gS 

vkSj bl U;k;ky; ds izlaKku esa gSA  
 

  ,rn~ }kjk vki dks funsZf'kr fd;k 

tkrk gS fd mDr vkjksiks ds fy, vkidk 

fopkj.k bl U;k;ky; }kjk fd;k tk;saA  
 

  I, Jyotsana Sharma, Additional 

Session Judge, Court No. 3, Firozabad 

hereby charge you Mahendra as follows:  
 

  "Firstly That you, on 20.8.2013 

at 6:00 p.m. in the filed of Bajra of Pappu 

within the limits of Police Station 

Khairgarh, District Firozabad committed 

rape on victim, daughter of Ram Awtar 

aged about 9 years. You thereby 

committed an offence which is punishable 

under Section 376(2) (i) as amended by 

Criminal Amendment Act, 2013 and 

within the cognizance of this Court.  
 

  Secondly, that on the aforesaid 

date, time and place you committed 

penetrative sexual assault on the victim 

aged about 09 years causing injuries to 

her vagina as defined under Section 5 (m) 

and 5 (i) of POCSO Act, 2012 and is 

punishable under Section 6 of Protection 

Of Children From Sexual Offences Act, 

2012 and within the cognizance of this 

Court.  
 

  You are hereby directed to be 

tried for the aforesaid charges. (English 

translation by Court). 
 

 9.  Charges were read over and 

explained to accused-appellant who 

pleaded not guilty and claimed to be tried. 
 

 10.  In order to substantiate 

prosecution case, as many as eight 

witnesses were examined from the side of 

prosecution, out of whom Informant, 

P.W.1 Nirosh Chandra, and victim P.W.2 

victim are witnesses of fact. Rest are 

formal witnesses. P.W.3, Dr. Sadhna 

Rathore, had initially examined victim 

and has proved photocopy of injury report 

(Ex.Ka.2) and original injury report 

Ex.Ka.9. She has also proved 

supplementary report (Ex.Ka.3) and 

reference letter (Ex.Ka.4) for pathology. 
 

 11.  P.W.4, Dr. Richa Singh, had 

undertaken treatment of victim at S.N. 

Hospital, Agra and proved discharge slip 

(EX.Ka.5). P.W.5, Head Constable 

Dharampal had registered F.I.R. and 

proved chick report (Ex.Ka.6) as well as 

copy of General Diary entry (Ex.Ka.7). 

P.W.6, Constable Clerk Brijesh Kumar 

has proved letter of request (Ex.Ka.8) 

addressed to Incharge PHC/CHC, 

Khairgarh for medical examination of 

injured victim. P.W.7, S.O. Manoj Kumar 

had conducted investigation of the case 

and proved charge-sheet (Ex.Ka.11) as 

well as site plan and other necessary 

documents. P.W.8, Dr. Shashikant Gupta, 

Radiologist has proved age certificate of 

the victim countersigned by C.M.O. on 

the basis of X-ray report submitted by 

him. 
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 12.  After conclusion of evidence, 

accused-appellant was examined under 

Section 313 Cr.P.C. He denied 

prosecution evidence and stated to be 

falsely implicated on account of enmity 

with the villagers. He did not adduce any 

evidence in defence. 
 

 13.  After hearing counsel for parties 

and on appreciation of evidence available 

on record, learned Trial Court convicted 

and sentenced accused-appellant as 

mentioned in para 1 of this judgment. 
 

 14.  Feeling dissatisfied, accused-

appellant has approached this Court 

through Superintendent of Jail, Firozabad 

in the instant appeal. 
 

 15.  Heard Sri Mahendra Prasad 

Mishra, learned counsel for appellant and 

Sri M.C. Joshi, learned A.G.A. for State. 
 

 16.  Learned counsel for appellant has 

submitted that appellant is innocent and has 

been falsely implicated. No eye-witness has 

been produced by prosecution; statement of 

P.W.1, Nirosh Chand, is self contradictory 

and cannot be relied as he is interested witness 

and no other witness was examined by the 

prosecution; no external injury on the body of 

victim was found, no spermatozoa was found 

in medical examination, thus ocular evidence 

is not corroborated by medical evidence; place 

of occurrence is doubtful as the prosecution 

has failed to prove whether offence was 

committed in the field of maize crops or on 

road; thus prosecution has failed to proved its 

case beyond reasonable doubt and accused-

appellant is liable to be acquitted. 
 

 17.  Per-contra learned A.G.A. has 

submitted that prosecution has succeeded 

to prove its case and ocular evidence is 

fully supported by medical evidence; the 

evidence of victim is wholly reliable, 

trustworthy and requires no further 

corroboration; accused has committed a 

heinous statutory offence and is not 

entitled any mercy; hence, appeal is liable 

to be dismissed. 
 

 18.  We have considered the rival 

submission of learned counsel for parties 

and have gone through the entire record. 
 

 19.  In this appeal it has to be 

determined, "whether the prosecution has 

succeeded to prove the charge levelled 

against the accused-appellant successfully 

and beyond reasonable doubt." 
 

 20.  P.W.1 Nirosh Chand, 

grandfather of the victim, has stated that 

on 20.8.2013 at 6:00 p.m. his grand 

daughter, aged about 9 years, had gone to 

graze her goats in field. Accused-

appellant Mahendra Singh (present before 

Trial Court) had dragged her in a maize 

crop field of Pappu and raped her. He fled 

away leaving her in injured condition. He 

has further stated that the said incident 

was informed to him by one Ram Sanehi 

and upon information he, his son Ram 

Awtar and so many people rushed 

towards the place of occurrence and saw 

that the victim was crying with pain. 

Thereafter they took her to police station, 

got First Information Report (Ex.Ka.1) 

written by one Mukesh Kumar and filed 

the same. He has further stated that the 

victim was sent by police to hospital for 

treatment. As she was badly injured, 

therefore, she was referred therefrom to 

Firozabad, District Hospital and thereafter 

she was further referred to Agra for 

treatment. 
 

 21.  P.W.2 is a victim aged about 9 

years. Since she was of tender age. Trial 
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Court, before her examination, asked 

some preliminary questions in order to 

testify her competency, whether she was 

able to give rational answer to the 

questions, put to her during her 

examination and after satisfaction that she 

was competent for deposition, Trial Court 

permitted her to give her evidence on 

oath. She stated on oath that incident 

happened in that year prior to Sanuna 

(Raksha Bandhan) on the day when a 

sister used to tie band on the wrist of her 

brother. It was the evening and not a dark. 

She had gone to graze her goats in the 

field situated in her village har (outskirt of 

village) where accused appellant 

Mahendra met her and said her to jump 

(come) in the field of maize crops but she 

did not jump. Thereafter he shut her 

mouth, caught her hand and dragged her 

in the filed of maize crops which was 

Pappu's field. She has further stated that 

the appellant had got down her 

undergarment and laid her in field and 

said that until he would thrust her whole 

penis (lund), he would not leave her. 

Thereafter, he thrust her penis (munia) 

into her vagina whereupon she became 

unconscious. She further stated that she 

had got severe injuries, profused bleeding 

and became totally unconscious. After 

sometime when she became conscious, 

she started to weep, thereafter people 

arrived there including her Alka Bua 

(aunty). She was medically examined and 

referred to Firozabad Hospital and 

thereafter had also been admitted in Agra 

for treatment. Police got her statement 

recorded in Court. Accused-appellant 

Mahendra had threatened her not to 

disclose the incident to anyone otherwise 

he would kill her. 
 

 22.  P.W.3, Dr. Sadhna Rathore, has 

stated that on 20.8.2013 she was on duty as 

Emergency Medical Officer (E.M.O.) at 

District Women Hospital, Firozabad and 

examined victim who was brought before her 

by Constable 619 Ram Bihari at 9:20 p.m. 

(the injuries and examination report has been 

mentioned in the preceding paras of this 

judgment). She said that during examination 

she had prepared Medico Legal Examination 

Report (Ex.Ka.9); vaginal smear were sent 

for pathological examination to detect the 

presence of spermatozoa and its reference 

letter (Ex.Ka.4) was prepared by her, but no 

sperm was detected; thereafter she had 

prepared supplementary Medico Legal 

Report (Ex.Ka.3); in her opinion, injury 

caused to the victim was of hard and blunt 

object and possibility of sexual assault 

cannot be ruled out. 
 

 23.  P.W.4, Dr. Richa Singh has stated 

that on 21.8.2013, she was posted as 

Professor in S.N. Medical College, Agra and 

had given treatment to the victim who was 

referred by District Hospital, Firozabad. The 

victim was admitted for treatment under his 

supervision. Her perineum and vagina was 

torn. She (P.W.4) had stitched it and 

discharged after three days as her condition 

was satisfactory. According to her, discharge 

slip (Ex.Ka.5) of the victim was prepared by 

one Dr. Harpreet Singh under his dictation. 
 

 24.  P.W.5, Head Constable 128 

Dharamapl posted at Police Station Khairgarh 

has stated that he had prepared Chick F.I.R. 

(Ex.Ka.6) No. 55 of 2013 on the basis of 

written information given by informant and 

registered as Case Crime No. 114 of 2013, 

under Section 376 I.P.C. and ¾ of POCSO 

Act. He has further stated that the said 

information was also entered in General Diary 

Report No. 42 (Ex.Ka.7) at 19:35 p.m. 
 

 25.  P.W.6, Constable Clerk 849 

Brijesh Kumar has stated that on 
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20.8.2013, he was posted as Const. Clerk 

at P.S. Khairgarh, District Firozabad and 

prepared Medico Legal Examination 

reference letter (Ex.Ka.8) of victim who 

was brought at P.S. in serious condition 

and referred her with Constable Ram 

Bihari at CSC Khairgarh for treatment; 

condition of victim was serious as there 

was profuse bleeding from her private 

part (vagina). 
 

 26.  P.W.7, S.I. Manoj Kumar posted 

as Station Officer at P.S. Khairgarh, 

District Firozabad has stated that he had 

investigated Case Crime No. 114 of 2013, 

under section 376 I.P.C. 3(ka), 4 of 

POCSO Act. During investigation, he had 

recorded statements of Head Moharrir 

Dharampal Singh, P.W.1 Nirosh Chandra, 

P.W.7 Mukesh Kumar, subscriber of 

F.I.R. and also prepared site plan 

(Ex.Ka.10) of occurrence; arrested 

accused-appellant Mahendra; recorded 

statement of victim; perused 

supplementary report, X-ray report, age 

determination report and also took the 

panty of victim. He has further stated that 

victim was produced before Magistrate 

for recording her statement under Section 

164 Cr.P.C. and he had copied that 

statement in case diary. After 

investigation, as sufficient evidence was 

found against appellant, he had submitted 

a charge-sheet against him under Section 

376 I.P.C., 3(ka)/4 POCSO Act. He has 

also identified undergarment (Material 

Ex.2), produced before him during 

examination. 
 

 27.  P.W.8, Dr. Shashikant Gupta, 

posted as Radiologist on 5.9.2013 at 

District Hospital, Firozabad, has stated 

that victim was referred to him for age 

determination and her X-ray was 

conducted under his supervision by X-ray 

technician. According to him in X-ray of 

her left elbow, epiphysis of lateral 

epicondyle was not appeared but 

epiphysis of medial epicondyle and head 

of radius appeared but not fixed. He has 

further stated that in X-ray of right wrist, 

seven carpal bones and right lower head 

of right radius and ulna were appeared. 

According to him, X-ray report 

(Ex.Ka.12) was prepared by him on the 

basis of X-ray plate (Material Ex.3). He 

has further stated that age certificate 

(Ex.ka.13) of victim was prepared by the 

Board and he had also signed it for 

determination of age of victim counter 

signed by Chief Medical Officer. 
 

 28.  So far as the first submission of 

learned counsel for appellant is that no 

eye witness has been produced by 

prosecution, statement of P.W.1 Nirosh 

Chandra is self-contradictory and cannot 

be relied as he is interested witness, is 

concerned, this is a case of a brutal rape 

with victim aged about 9 years and rape 

has been committed by appellant aged 

about 50 years at the time of occurrence. 

Evidence on record shows that the victim 

has called him as ''Mahendra Baba' which 

denotes that she treats and respects 

appellant as a grand-father or saint 

(Baba). The way this loathsome wicked 

act has been committed, has shocked the 

conscious of the society. Evidently, no 

eye-witness, other than the victim, has 

been produced by prosecution. P.W.1, 

Nirosh Chandra, is the grand-father of the 

victim. He has clearly stated that when he 

reached the place of occurrence, he saw 

that victim was crying and screaming due 

to severe pain caused by rape, committed 

by accused-appellant. This witness, 

though is not a witness of the rape but had 

reached the place of occurrence just after 

the occurrence and is a witness of brutal 
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condition of victim caused by appellant. 

In his cross-examination he has stated that 

his grand daughter (victim) had told him 

regarding the occurrence. His evidence 

cannot be disregarded in any condition. 
 

 29.  P.W.2, victim aged about 9 

years, victim of brutal rape committed by 

appellant and left over by him in an open 

field in a pitiable and serious condition is 

an innocent child. She has no enmity with 

appellant. She has narrated the occurrence 

before Trial Court as well as in her 

statement under Section 164 Cr.P.C., 

recorded by Judicial Magistrate. Both the 

witnesses produced by prosecution have 

been cross-examined by counsel 

appearing for appellant before Trial Court 

but nothing has come out in their cross-

examination to disbelieve prosecution 

story. 
 

 30.  It is settled principle of law as 

provided in Section 118 of Evidence Act 

that specific number of witnesses are not 

required to prove any fact. Similarly 

evidence of a witness cannot be rejected 

only on the ground of relationship of the 

victim. The whole prosecution case can 

be proved by a single witness if his/her 

evidence is natural and trustworthy. 
 

 31.  It is very pertinent to quote at 

this very stage the law laid down in 

Masalti and others vs. State of U. P., 

AIR 1965 SC 202, wherein Court said as 

under : 
 

  "...............But it would, we 

think, be unreasonable to contend that 

evidence given by witnesses should be 

discarded only on the ground that it is 

evidence of partisan or interested 

witnesses. Often enough, where factions 

prevail in villages and murders are 

committed as a result of enmity between 

such factions, criminal Courts have to 

deal with evidence of a partisan type. The 

mechanical rejection of such evidence on 

the sole ground that it is partisan would 

invariably lead to failure of justice. No 

hard and fast rule can be laid down as to 

how much evidence should be 

appreciated. Judicial approach has to be 

cautious in dealing with such evidence; 

but the plea that such evidence should be 

rejected because it is partisan cannot be 

accepted as correct.........."  
 

 32.  Similarly, in Mohabbat vs. 

State of M.P., (2009) 13 SCC 630, Court 

held as under : 
 

  "...........Relationship is not a 

factor to affect credibility of a witness. It 

is more often than not a relation would 

not conceal actual culprit and make 

allegations against an innocent person. 

Foundation has to be laid if plea of false 

implication is made. In such cases, the 

Court has to adopt a careful approach 

and analyse evidence to find out whether 

it is cogent and credible."  
 

 33.   It is settled principle of 

Criminal jurisprudence particularly in 

rape cases that since this type of offence 

is committed in a secret place by a man 

with woman who is normally physically 

stronger than the victim, possibility and 

availability of eye-witness is rare. 

Uncorroborated sole testimony of victim 

may be acted upon, if her evidence is 

reliable and to refuse the testimony of a 

victim of sexual assault in absence of 

corroboration would amount to adding an 

insult to the victim. 
 

 34.   In Bharwada Bhogin Bhai 

Hirji Bhai vs. State of Gujarat AIR 
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1983 SC 753, Court while dealing with 

the uncorroborated testimony of the 

victim of sexual assault, has held as 

under:-  
 

  "In the Indian setting, refusal to 

act on the testimony of a victim of sexual 

assault in the absence of corroboration as a 

rule, is adding insult to injury. Why should 

the evidence of the girl or the woman who 

complains of rape or sexual molestation be 

viewed with the aid of spectacles fitted with 

lenses tinged with doubt, disbelief or 

suspicion ? To do so is to justify the charge 

of male chauvinism in a male dominated 

society. We must analyze the argument in 

support of the need for corroboration and 

subject it to relentless and remorseless cross-

examination. And we must do so with a 

logical, and not an opiniated, eye in the light 

of probabilities with our feet firmly planted 

on the soil of India and with our eyes 

focussed on the Indian horizon. We must not 

be swept off the feet by the approach made in 

the Western World which has its own social 

mileu, its own social mores, its own 

permissive values, and its own code of life. 

Corroboration may be considered essential 

to establish a sexual offence in the backdrop 

of the social ecology of the Western World. It 

is wholly unnecessary to import the said 

concept on a turn-key basis and to transplate 

it on the Indian soil regardless of the 

altogether different atmosphere, attitudes, 

mores, responses of the Indian Society and 

its profile. The identities of the two worlds 

are different. The solution of problems 

cannot therefore be identical. It is 

conceivable in the Western Society that a 

female may level false accusation as regards 

sexual molestation against a male for several 

reasons such as: 
 

  (1) The female may be a 'gold 

digger' and may well have an economic 

motive to extract money by holding out 

the gun of prosecution or public exposure. 
 

  (2) She may be suffering from 

psychological neurosis and may seek an 

escape from the neurotic prison by 

phantasizing or imagining a situation 

where she is desired, wanted, and chased 

by males. 
 

  (3) She may want to wreak 

vengence on the male for real or 

imaginary wrongs. She may have a 

grudge against a particular male, or 

males in general, and may have the 

design to square the account. 
 

  (4) She may have been induced 

to do so in consideration of economic 

rewards, by a person interested in placing 

the accused in a compromising or 

embarassing position, on account of 

personal or political vendatta. (5) She 

may do so to gain notoriety or publicity or 

to appease her own ego or to satisfy her 

feeling of self-importance in the context of 

her inferiority complex. 
 

  (6) She may do so on account of 

jealousy. (7) She may do so to win 

sympathy of others. (8) She may do so 

upon being repulsed. 
 

  By and large these factors are 

not relevant to India, and the Indian 

conditions. Without the fear of making too 

wide a statements or of overstating the 

case, it can be said that rarely will a girl 

or a woman in India make false 

allegations of sexual assault on account 

of any such factor as has been just 

enlisted. The statement is generally true 

in the context of the urban as also rural 

Society. It is also by and large true in the 

context of the sophisticated, not so 



2 All.                                               Mahendra Vs State of U.P. 487 

sophisticated, and unsophisticated 

society. Only very rarely can one 

conceivably come across an exception or 

two and that too possibly from amongst 

the urban elites. Because: (1) A girl or a 

woman in the tradition bound non- 

permissive Society of India would be 

extremely reluctant even to admit that any 

incident which is likely to reflect on her 

chastity had ever occurred. (2) She would 

be conscious of the danger of being 

ostracised by the Society or being looked 

down by the Society including by her own 

family members, relatives, friends and 

neighbours. (3) She would have to brave 

thewhole world. (4) She would face the 

risk of losing the love and respect of her 

own husband and near relatives, and of 

her matrimonial home and happiness 

being shattered. (S) If she is unmarried, 

she would apprehend that it would be 

difficult to secure an alliance with a 

suitable match from a respectable or an 

acceptable family. (6) It would almost 

inevitably and almost invariably result in 

mental torture and suffering to herself. (7) 

The fear of being taunted by others will 

always haunt her. (8) She would feel 

extremely embarrassed in relating the 

incident to others being over powered by 

a feeling of shame on account of the 

upbringing in a tradition bound society 

where by and large sex is taboo. (9) The 

natural inclination would be to avoid 

giving publicity to the incident lest the 

family name and family honour is brought 

into controversy. (10) The parents of an 

unmarried girl as also the husband and 

members of the husband's family of a 

married woman would also more often 

than not, want to avoid publicity on 

account of the fear of social stigma on the 

family name and family honour. (11) The 

fear of the victim herself being considered 

to be promiscuous or in some way 

responsible for the incident regardless of 

her innocence. (12) The reluctance to face 

interrogation by the investigating agency, 

to face the court, to face the cross 

examination by Counsel for the culprit, 

and the risk of being disbelieved, acts as a 

deterrent.  
 

  In view of these factors the 

victims and their relatives are not too 

keen to bring the culprit to books. And 

when in the face of these factors the crime 

is brought to light there is a built-in 

assurance that the charge is genuine 

rather than fabricated.. On principle the 

evidence of a victim of sexual assault 

stands on par with evidence of an injured 

witness. Just as a witness who has 

sustained an injury (which is not shown 

or believed to be self inflicted) is the best 

witness in the sense that he is least likely 

to exculpate the real offender, the 

evidence of a victim of a sex-offence is 

entitled to great weight, absence of 

corroboration notwithstanding. And while 

corroboration in the form of eye witness 

account of an independent witness may 

often be forthcoming in physical assault 

cases, such evidence cannot be expected 

in sex offences, having regard to the very 

nature of the offence. It would therefore 

be adding insult to injury to insist on 

corroboration drawing inspiration from 

the rules devised by the courts in the 

Western World. Obseisance to which has 

perhaps become a habit presumably on 

account of the colonial hangover. We are 

therefore of the opinion that if the 

evidence of the victim does not suffer from 

any basic infirmity, and the probabilities-

factors does not render it unworthy of 

credence, as a general rule, there is no 

reason to insist on corroboration except 

from the medical evidence, where, having 

regard to the circumstances of the case, 
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medical evidence can be expected to be 

forthcoming, subject to the following 

qualification: Corroboration may be 

insisted upon when a woman having 

attained majority is found in a 

compromising position and there is a 

likelihood of her having levelled such an 

accusation on account of the instinct of 

self-preservation. Or when the 

'probabilities-factor' is found to be out of 

tune."  
 

 35.  In the present case, victim is 

aged about only 9 years. Neither P.W.1 

Nirosh Chandra nor victim had any 

grudge or enmity with the appellant. Both 

the victim and appellant are residents of 

same village. There is no occasion to 

presume as to why P.W.1 Nirosh Chandra 

will implicate appellant in false case and 

stake his honour and dignity in the 

society. Generally such type of offence is 

committed in remote sequestered and 

secluded place, in well pre planned way, 

so that none can witness the occurrence. It 

is a case of brutal sexual assault caused by 

appellant. It is not the case of prosecution 

that before or at the time of rape any 

person or witness except victim and 

appellant was present at the place of 

occurrence. Thus in this case, prosecution 

cannot be blamed for non production of 

any independent witness. Hence 

submission of learned counsel for 

appellant, in this regard, has no substance. 
 

 36.  So far as the argument of learned 

counsel for appellant that no external 

injuries on the body of victim or any 

spermatozoa was found in medical 

examination and thus there is 

contradiction between ocular and medical 

evidence, is concerned, record shows that 

a serious injury was found in the vagina 

of victim by P.W.3 Dr. Sadhna Rathore as 

well as Dr. Richa Singh (P.W.4). Both 

these medico legal expert have 

concurrently deposed that deceased was 

seriously injured and the injury was 

caused by a blunt object which would 

have been caused by sexual assault. 

Although no sperm was detected in 

pathological report, the same cannot 

discredit testimony of victim (P.W.2), 

P.W.3 Dr. Sadhna Rathore and P.W.4 Dr. 

Richa Singh. The presence of 

spermatozoa depends upon various facts 

for example whether accused had 

ejaculated at the time of occurrence or not 

or the time gap between the pathological 

examination and rape. In this case, victim 

had become unconscious due to pain as 

appellant penetrated his penis into her 

vagina and profused bleeding was started 

therefore it might be that appellant 

looking into the serious condition of 

victim would have not ejaculated. 
 

 37.  In Vahid Khan vs. State of 

M.P. (2010) 2SCC 9, Court reiterating 

the consistent view in this regard has held 

that even the slightest penetration is 

sufficient to make out an offence of rape 

and depth of penetration is immaterial. 

Record further shows that both the 

medical witnesses P.W.3 Dr. Sadhna 

Rathore and P.W.4 Dr. Richa Singh have 

fully supported and corroborated 

prosecution version as alleged by P.W.1 

Nirosh Chand and P.W.2 victim. The 

injury report and other medical document 

provided by these witnesses also support 

prosecution case. PW-2, victim in her 

examination on oath, before Magistrate, 

has categorically stated that she was 

sexually assaulted by appellant and 

became unconscious due to pain occurred 

during rape committed by appellant. 

These witnesses were cross-examined at 

length at each and every aspect but 
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nothing has come out in their cross-

examination whereby any slightest doubt 

can be assumed in their statement. Thus 

ocular evidence is wholly corroborated by 

medical evidence. In view of above 

discussion, submission of learned counsel 

for appellant regarding non presence of 

spermatozoa, absence of injury on the 

external part of body of victim or 

contradiction between medical and ocular 

evidence has no force in the facts and 

circumstances of this case. 
 

 38.  It is also pertinent to mention at 

this juncture that victim was produced 

before Judicial Magistrate just after she 

was discharged from hospital after 

medical examination and treatment. Her 

statement was recorded under section 164 

Cr.P.C., where she has narrated whole 

occurrence (statement under section 164 

Cr.P.C. has been transcribed at para no. 6 

of this judgment). This witness in her 

examination has also stated that she had 

been produced before Magistrate and her 

statement was recorded. This witness has 

not been cross-examined by defence on 

this point before Trial Court. Thus 

statement under section 164 Cr.P.C 

further corroborates prosecution story. 
 

 39.  So far as the last submission of 

the learned counsel that place of 

occurrence is doubtful and prosecution 

has failed to prove, whether offence was 

committed in the field of maize crops or 

on the road is concerned, in F.I.R. it has 

been clearly mentioned that appellant 

dragged victim in the maize crops of 

Pappu, committed rape with her and fled 

away leaving her alone in that field. 

P.W.1 Nirosh Chand and P.W. 2 victim 

have also stated that appellant dragged 

victim in the maize crops field of Pappu 

when she had gone to graze her she-goats. 

 40.  In this case, victim is the sole 

eye-witness. In examination-in-chief, 

victim has specifically stated that 

appellant had called her in the field of 

Maize crops and when she did not follow 

his command, he shut her mouth and 

dragged her in maize crops field which 

was of Pappu. In her cross examination 

she has unequivocally stated that at the 

time of occurrence appellant Mahendra 

met with her on road and from where 

Pappu's field would be 8-10 steps away; 

when she had proceeded from her house, 

appellant Mahendra followed her and met 

with her after one hour at the place of 

occurrence; he had not dragged her on 

road; the maize crops plants were situated 

4-5 steps away from the place where she 

was grazing her goats; there was crushed 

stones lying on the place from where 

appellant dragged her; and there were clay 

pebbles (dheyla). 
 

 41.  Victim, nowhere, in her 

statement, has stated that occurrence was 

committed by appellant on the road. 

Similarly P.W.1 Nirosh Chand has also 

not stated in his statement that occurrence 

was committed by appellant on the road. 

P.W.7 S.I. Manoj Kumar is Investigating 

Officer who had prepared site plan 

(Ex.Ka.10) of the occurrence. In Ex.ka.10 

it has been specifically mentioned that 

offence was committed by appellant with 

victim in the field of maize crops, owned 

by Pappu @ Amar Singh. The place of 

occurrence is shown by ''A'. This witness 

has stated in his examination that he had 

visited the place of occurrence and 

prepared site plan, Ex.ka.10. In his cross-

examination he has specifically stated that 

he visited the place on the date of 

occurrence along with Informant, inmates 

of victim and other police officials and 

prepared site plan on the pointing out of 
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Informant. From perusal of statement of 

these witnesses and documentary 

evidence, Ex.Ka.1 (F.I.R) and Ex.Ka.10 

(site plan), it is clear that the place of 

occurrence is the field of maize crops 

belonging to one Pappu which has been 

fully established without any doubt by 

prosecution. Thus the submission raised 

by learned counsel for appellant has no 

substance. 
 

 42.  It is also pertinent to note that it 

is a case of brutal rape committed by 

accused aged about 50 years with victim 

who is a kid of just about 9 years old; and 

appellant is resident of the same village 

where victim and his grandfather resides. 
 

 43.  It is established principle of 

criminal administration of justice that no 

person will frame her own grand-daughter 

as a victim of rape who is just about 9 

years old because he is very well aware 

with the fact that whole life of victim may 

be victimized by society particularly in 

rural areas. P.W.1 Nirosh Chand and 

P.W.2 victim are rustic witnesses. P.W.1 

is illiterate whereas P.W.2 is innocent 

child. They were put too lengthy cross 

examination by learned defence counsel 

before Trial Court but nothing could be 

extracted by way of cross examination so 

as to create any doubt in their testimonies. 

Their statements are natural and 

trustworthy. F.I.R. has been lodged 

without any delay. F.I.R. and medical 

examination reports of victim are in 

consonance and corroboration of their 

statement. According to the statement and 

examination of all the witnesses, each and 

every circumstances of the case proved by 

prosecution leads to only one conclusion 

that the said brutal offence of rape has 

been committed by accused appellant. 

There is nothing on record to show that 

prosecution witnesses had any animus 

with appellant so as to implicate him 

falsely absorbing the actual assailant. 

Trial Court had elaborately discussed 

prosecution evidence in the light of 

arguments advanced by learned counsel 

of prosecution as well as defence. The 

impugned judgment and order requires no 

interference and is liable to be affirmed. 
 

 44.  Now the question arises, 

"whether sentence awarded to the 

appellant by Trial Court is just and proper 

or not"? 
 

 45.  In this case, a brutal and hateful 

offence of rape has been committed by a 

person aged about 50 years with an 

innocent victim aged of 9 years and 

serious injuries have been caused in her 

vagina. Offence of rape has been defined 

in Section 375 IPC and its punishment 

has been provided in Section 376 I.P.C. 

In addition to it, a special law has been 

enacted i.e. POCSO Act, 2012 which 

declares separate offence committed to a 

child below the age of 18 years as 

penetrative sexual assault and aggravate 

penetrative sexual assault. Since victim 

was aged about 9 years old at the time of 

occurrence i.e. 20.8.2013, hence, 

relevant provision of Section 375, 376 of 

I.P.C. and Section 5, 6, 42, 42A of 

POCSO Act, (applicable at the time of 

occurrence) are required to be considered 

at this stage. These provisions are as 

follows: 
 

  Section 375 - A man is said to 

commit "rape" if he:  

 
  a. penetrates his penis, to any 

extent, into the vagina, mouth, urethra or 

anus of a woman or makes her to do so 

with him or any other person; or  
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  b. inserts, to any extent, any 

object or a part of the body, not being the 

penis, into the vagina, the urethra or anus 

of a woman or makes her to do so with 

him or any other person; or  
 

  c. manipulates any part of the body 

of a woman so as to cause penetration into the 

vagina, urethra, anus or any party of body of 

such woman or makes her to do so with him 

or any other person; or 
 

  d. applies his mouth to the 

vagina, anus, urethra of a woman or 

makes her to do so with him or any other 

person, under the circumstances falling 

under any of the following seven 

descriptions: First - Against her will. 
 

  Secondly - Without her consent.  
 

  Thirdly - With her consent, 

when her consent has been obtained by 

putting her or any person whom she is 

interested, in fear of death or of hurt.  
 

  Fourthly - With her consent, 

when the man knows that he is not her 

husband and that her consent is given 

because she believes that he is another 

man to whom she is or believes herself to 

be lawfully married.  
 

  Fifthly - With her consent, at the 

time of giving such consent, by reason of 

unsoundness of mind or intoxication or 

the administration by him personally or 

through another of any stupefying or 

unwholesome Substance, she is unable to 

understand the nature and consequences 

of that to which she gives consent.  
 

  Sixthly - With or without her 

consent, when she is under eighteen years 

of age. 

  Seventhly - When she is unable 

to communicate consent.  
 

  Section 376 - Punishment for 

rape.  
 

  1. ................  
 

  2. Whoever, - 
 

  ................  
 

  i. commits rape on a woman 

when she is under sixteen years of age; or 
 

  .................  
 

  m. while committing rape 

causes grievous bodily harm or maims or 

disfigures or endangers the life of a 

woman; or 
 

  n. ............  
  shall be punished with rigorous 

imprisonment for a term which shall not 

be less than ten years, but which may 

extend to imprisonment for life, which 

shall mean imprisonment for the 

remainder of that person's natural life, and 

shall also be liable to fine.  
 

 46.  Section 5 and 6 of POCSO 

Act,2012 are as follows: 
 

  Section 5. Aggravated 

penetrative sexual assault.-  
  ..................  
  i. whoever commits penetrative 

sexual assault causing grievous hurt or 

causing bodily harm and injury or injury 

to the sexual organs of the child; or 
..................  
 

m. whoever commits penetrative sexual 

assault on a child below twelve years; or 
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  ..................  
 

  Section 6. Punishment for 

aggravated penetrative sexual assault.-  
 

  "Whoever, commits aggravated 

penetrative sexual assault, shall be 

punished with rigorous imprisonment for 

a term which shall not be less than ten 

years but which may extend to 

imprisonment for life and shall also be 

liable to fine."  
 

 47.  Thus it appears that a single / 

same act of aggravated penetrative sexual 

assault / rape has been declared as offence 

under Section 375 read with Section 376 

I.P.C. and also under Section 5 read with 

6 of POCSO Act, if victim is aged about 

below 12 years. 
  It is settled principle of law that 

no person can be punished twice for one 

offence. Normally Criminal Court by 

virtue of Section 71 I.P.C., in such cases, 

where any criminal act is punishable in 

two or more statutes or in different 

provision of same statutes, awards 

sentence in such provision of such statutes 

where lesser punishment has been 

provided. Parliament was aware to this 

situation. Looking into the gravity of 

nature of rape offences, particularly, rape 

with victim below the age of 18 years, 

Section 42 and 42 A of POCSO Act, 2012 

were incorporated to deal with such 

peculiar situation which are as follows:-  
 

  Section:42: Alternative 

Punishment:- Where an act or omission 

constitutes an offence punishable under 

this Act and also under sections 166A, 

354A, 354B, 354C, 354D, 370, 370A, 375, 

376, 376A, 376C, 376D, 376E or section 

509 of the Indian Penal Code (45 of 

1860), then, notwithstanding anything 

contained in any law for the time being in 

force, the offender found guilty of such 

offence shall be liable to punishment 

under this Act or under the Indian Penal 

Code as provides for punishment which is 

greater in degree.  
 

  Section42(A):Act Not In 

Derogation Of Any Other Law:- The 

provisions of this Act shall be in addition 

to and not in derogation of the provisions 

of any other law for the time being in 

force and, in case of any inconsistency, 

the provisions of this Act shall have 

overriding effect on the provisions of any 

such law to the extent of the 

inconsistency. 
 

 48.  Thus it is clear that if offence of 

sexual assault is punishable in relevant 

provision of POCSO Act and is also 

punishable in relevant provision of I.P.C., 

like 376 I.P.C., Trial Court is bound to 

punish accused either in the relevant 

provision of POCSO Act, or under I.P.C. 

which is greater in degree. 
 

 49.  Court, while dealing with 

Section 42 and Section 42A and relevant 

provisions of POCSO Act, 2012 in 

Independent Thought vs. Union of 

Indian and Others (2017) 10 SCC 800, 

paras 79 and 80, has held as under:- 
 

  79. "Another aspect of the 

matter is that the POSCO was enacted by 

Parliament in the year 2012 and it came 

into force on 14th November, 2012. 

Certain amendments were made by 

Criminal Law Amendment Act of 2013, 

whereby Section 42 and Section 42A, 

which have been enumerated above, were 

added. It would be pertinent to note that 

these amendments in POCSO were 

brought by the same Amendment Act by 
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which Section 375, Section 376 and other 

sections of IPC relating to crimes against 

women were amended. The definition of 

rape was enlarged and the punishment 

under Section 375 IPC was made much 

more severe. Section 42 of POCSO, as 

mentioned above, makes it clear that 

where an offence is punishable, both 

under POCSO and also under IPC, then 

the offender, if found guilty of such 

offence, is liable to be punished under 

that Act, which provides for more severe 

punishment. This is against the traditional 

concept of criminal jurisprudence that if 

two punishments are provided, then the 

benefit of the lower punishment should be 

given to the offender. The legislature 

knowingly introduced Section 42 of 

POCSO to protect the interests of the 

child. As the objects and reasons of the 

POCSO show, this Act was enacted as a 

special provision for protection of 

children, with a view to ensure that 

children of tender age are not abused 

during their childhood and youth. These 

children were to be protected from 

exploitation and given facilities to 

develop in a healthy manner. When a girl 

is married at the age of 15 years, it is not 

only her human right of choice, which is 

violated. She is also deprived of having an 

education; she is deprived of leading a 

youthful life. Early marriage and 

consummation of child marriage affects 

the health of the girl child. All these ill 

effects of early marriage have been 

recognised by the Government of India in 

its own documents, referred to 

hereinabove." 
 

  80. "Section 42A of POCSO has 

two parts. The first part of the Section 

provides that the Act is in addition to and 

not in derogation of any other law. 

Therefore, the provisions of POCSO are 

in addition to and not above any other 

law. However, the second part of Section 

42A provides that in case of any 

inconsistency between the provisions of 

POCSO and any other law, then it is the 

provisions of POCSO, which will have an 

overriding effect to the extent of 

inconsistency. POCSO defines a child to 

be a person below the age of 18 years. 

Penetrative sexual assault and 

aggravated penetrative sexual assault 

have been defined in Section 3 and 

Section 5 of POCSO. Provisions of 

Section 3 and 5 are by and large similar 

to Section 375 and Section 376 of IPC. 

Section 3 of the POCSO is identical to the 

opening portion of Section 375 of IPC 

whereas Section 5 of POCSO is similar to 

Section 376(2) of the IPC. Exception 2 to 

Section 375 of IPC, which makes sexual 

intercourse or acts of consensual sex of a 

man with his own "wife" not being under 

15 years of age, not an offence, is not 

found in any provision of POCSO. 

Therefore, this is a major inconsistency 

between POCSO and IPC. As provided in 

Section 42A, in case of such an 

inconsistency, POCSO will prevail. 

Moreover, POCSO is a special Act, 

dealing with the children whereas IPC is 

the general criminal law. Therefore, 

POCSO will prevail over IPC and 

Exception 2 in so far as it relates to 

children, is inconsistent with POCSO." 
 50.  In this case, victim is aged about 

9 years old at the time of occurrence. 

Section 376 (2) (i) (m) provides, if the 

offence of rape is committed to a woman 

aged below 16 years and grievous bodily 

harm was caused or while committing 

rape offence or accused has endangers the 

life of victim; he shall be punished for 

rigorous imprisonment for a term which 

shall not be less than 10 years, but which 

may extend to life imprisonment which 
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shall mean imprisonment for life for 

the remainder of that person's natural 

life, and shall also be liable to fine, 

whereas, Section 6 of POCSO Act, 2012 

provides punishment for such offence 

only for a rigorous imprisonment for a 

term which shall be not less than 10 years 

but which may extend to imprisonment 

for life. Thus imprisonment for remaining 

natural life as provided in Section 376 is 

more severe than the imprisonment for 

life as provided in Section 6 of POCSO 

Act, 2012. 
 

 51.  In view of the above, learned Trial 

Judge ought to have punished appellant in 

Section 376(2) but due to some reason, best 

known to learned Trial Judge, he has held 

appellant guilty only for offence under 

Section 5(i) and 5(m) read with Section 6 of 

POCSO Act, 2012 and acquitted accused in 

Section 376(2) (i). 
 

 52.  It is pertinent to note at this stage 

that learned counsel appearing for State 

has not pointed out Section 42 of POCSO 

Act before learned Trial Judge. He (Trial 

Judge) has also neither placed any 

reliance nor discussed the above 

important provision of POCSO Act and 

unfortunately appellant was acquitted for 

the offence of Section 376 (2) (i). It is 

also strange that nothing has been stated 

by learned A.G.A. before this Court, as to 

whether, State has filed any appeal 

against acquittal of appellant from the 

offence under Section 376 (2) (i). 
 

 53.  Since appellant has been 

convicted and sentenced for the offence 

under Section 5(i) and 5(m) read with 

Section 6 of POCSO Act only and no 

appeal has been filed by State, hence, we 

are bound to consider sufficiency of 

sentence as imposed by Trial Court. 

 54.  In this case appellant has been 

convicted for life imprisonment and fine 

of Rs.10,000/- by Trial Court for offence 

punishable under Section 5 (m) read with 

Section 6 of POCSO Act, 2012 and for 

offence under Section 5 (i) read with 

Section 6 of POCSO Act, 2012 for life 

imprisonment and fine of Rs.10,000/- but 

both sentences have been directed by 

Trial Court to run concurrently. 
  
 55. It is settled principle of 

sentencing and penology that undue 

sympathy in awarding sentence with 

accused is not required. The object of 

sentencing in criminal law should be to 

protect society and also to deter criminals 

by awarding appropriate sentence. In this 

regard Court has observed in State of 

Madhya Pradesh Vs. Saleem @ 

Chamaru, AIR 2005 SC 3996, as under:- 
 

  "10. The Court will be failing in 

its duty if appropriate punishment is not 

awarded for a crime which has been 

committed not only against the individual 

victim but also against the society to 

which the criminal and victim belong. The 

punishment to be awarded for a crime 

must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality with which the 

crime has been perpetrated, the enormity 

of the crime warranting public 

abhorrence and it should "respond to the 

society's cry for justice against the 

criminal".  
 

 56.  We have already noticed that 

Trial Court has not sentenced appellant 

U/s 376 (2) I.P.C. It has sentenced 

appellant under Section 6 of POCSO Act, 

2012 and punishment of life 

imprisonment is lesser in nature than life 

imprisonment provided U/s 376 (2) I.P.C. 
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Looking into the nature and gravity of the 

offence, we are of the view that 

punishment awarded by Trial Court 

requires no interference. Appeal is liable 

to be dismissed and impugned judgment 

and order passed by Trial Court is liable 

to be affirmed. 
 

 57.  In the light of above discussions, 

appeal is hereby dismissed. Impugned 

judgment and order dated 21.2.2014 

passed by Additional Session Judge, 

Court No. 8 Firozabad in Session Trial No 

483 of 2013 (State vs. Mahendra) 

whereby appellant has been convicted and 

sentenced for the offence under Section 5 

(i) and 5 (m) read with Section 6 of 

POCSO Act is maintained and affirmed. 
 

 58.  Let a copy of his judgment along 

with lower court record be sent to 

Additional Session Judge, Court No. 8, 

Firozabad for necessary information and 

compliance. 
 

 59.  A compliance report be sent to 

this Court within two months. Copy of his 

judgment be also supplied to the accused 

through Superintendent of Jail, concerned. 
---------- 
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(Delivered by Hon’ble Sudhir Agarwal, J.) 
 

 1.  This jail appeal under section 383 

Cr.P.C. has been filed by accused-

appellant, Rajesh through Senior 

Superintendent of Police, Meerut against 

judgement and order dated 31.05.2013 

passed by Sri Ajay Kumar, Additional 

District and Sessions Judge, Court No. 16, 

Meerut. By the impugned judgement, 

Rajesh has been convicted under Section 

302 I.P.C. and sentenced to life 

imprisonment along with fine of Rs. 

10,000/-. In case of default in payment of 

fine, he has to further undergo one year 

additional imprisonment. 
 

 2.  The prosecution case in short may 

be stated as under:- 
 

 3.  On 28.01.2002, a written report 

(Exhibit Ka-1) was presented by 

Informant PW-1, Laxmi, at Police Station 

Nauchandi, District- Meerut, stating that 

she along with her husband, Dinesh were 

residing in Sector-4, Shastri Nagar, 

Meerut, in a rented house of Sharda 

Sharma. Informant's husband used to pull 

rickshaw. Smt. Manglo i.e. Dayawati, Bua 

of Informant's husband resided in House 

No.114, Sector-3, Shastri Nagar, Meerut. 

She was ailing. Informant had gone to see 

her in Sector-3, Shastri Nagar. In the 

night at about 10:15 PM, her husband 

Dinesh went to Sector-3 to take her 

(Informant) back to home. When they 

reached near Water Tank (Pani ki tanki) 

situated in Sector-3, accused Rajesh, 

brother in distant relation, who was 

hidden in bushes near the corner house 

situated on road leading to Sector-4, 

suddenly came out and inflicted knife 

blow on the neck of Informant's husband 

by a knife held in his hand. Resultantly, 

Dinesh fell on the ground. Rajesh again 
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assaulted him with knife. Rajesh had 

murdered Informant's husband by knife. 

When she raised alarm, accused 

threatened and chased her. She ran and 

reached back to house of her husband's 

Bua and apprised her of incident. F.I.R. 

further says that Rajesh and his elder 

brother, Natthi used to reside with 

Informant about 9-10 months prior to 

lodging of F.I.R. Rajesh and Natthi after 

consuming liquor used to quarrel with 

Informant's husband. For that reason, 

Informant's husband evicted both of them 

from his house. Since then, Rajesh bore 

enmity and while leaving the house, he 

also held threat to Informant's husband 

Dinesh that he would settle the score. 

Rajesh committed murder of informant's 

husband in her presence. She had seen 

and recognised Rajesh very well in the 

electric light. F.I.R. further states that her 

husband's dead body was lying at the spot. 
 

 4.  On the basis of written report 

(Exhibit Ka-1), chik report (Exhibit Ka-2) 

was prepared by Head Muharrir, Ram 

Bahadur on 28.01.2002 at 23:45 P.M. He 

also made an entry of incident in General 

Diary at Report no. 32, a copy of which is 

Exhibit Ka-13 on record. After 

registration of F.I.R, initially case was 

investigated by PW-6 S.I., Arun Kumar 

Chauhan, who was then S.O. of Police 

Station Nauchandi. After obtaining 

necessary documents, he recorded 

statement of PW-1, Informant and 

witnesses. He visited spot and on pointing 

out of PW-1, prepared site plan (Exhibit 

Ka-5). He got inquest (Exhibit Ka-2) 

prepared by S.I. Manish Kumar Sharma, 

who also took blood stained and simple 

soil from place of occurrence and 

prepared recovery memo in respect 

thereof as well as other relevant 

documents for sending dead body to post 

mortem, marked as Exhibit Ka-6 to Ka-

11. 
 

 5.  Autopsy on dead body of 

deceased Dinesh was conducted by PW-5, 

Dr. R.K. Gupta, on 29.01.2002 at 4:00 

PM. According to him deceased was aged 

about 35 years and duration of death at 

the time of post-mortem, was about one 

day. Deceased was of average body built 

and rigor mortis found present all over the 

body. There was no decomposition. He 

found following ante-mortem injuries on 

the body of deceased:- 
 

  "i. Incised wound 13 cm x 4 cm 

x bone cut on outer and joint of right side 

neck, 4th cervical vertebra cut, blood 

vessels, trachea and oesophagus cut, 

incised wound 5.5. cm below the chin.  
 

  ii. Stab wound 3 cm x 1 cm x 

chest cavity deep on front of chest (left 

side), 5 cm medial to left nipple at 11 O' 

clock positive. 
 

  iii. Incised wound 2 cm x 1 cm x 

muscle deep on outer side of just upper 

arm upper part, 8 cm below left 

shoulder."                    (emphasis added)  
 

 6.  On internal examination, 

membranes of head and neck were found 

pale; pleura was lacerated on left side; 

both lungs were pale and upper lobe of 

left lung was lacerated; right side heart 

contained blood weighing 250 gm; left 

thoracic cavity contained 700 ml blood. In 

the opinion of Doctor, death had occurred 

due to shock and haemorrhage as a result 

of ante-mortem injuries. Doctor prepared 

post mortem report (Exhibit Ka-4). 
 

 7.  Despite search, accused could not 

be arrested and thereafter PW-3 second 
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Investigating Officer was transferred. It 

appears from the statement of PW-4 S.I. 

Mahipal Singh, the second Investigating 

Officer that since accused could not be 

arrested, earlier S.O. Shiv Pooran Singh had 

submitted final report in Court. On 

30.11.2011 PW-1 Informant had made an 

application (Exhibit Ka-3) to Police Station, 

Nauchandi, that accused Rajesh was residing 

near Maliyana Phatak, Meerut and pulling on 

rickshaw. On the said application of PW-1, 

investigation was undertaken by PW-4 Sri 

Mahipal Singh after obtaining requisite 

permission from Court. On 05.12.2011 

accused was arrested. Thereafter investigation 

was undertaken by Smt. Alka Singh, PW-7. 

After concluding investigation, she submitted 

charge sheet (Exhibit Ka-14). On charge 

sheet, cognizance was taken by Chief Judicial 

Magistrate, Meerut against accused-appellant 

under Section 302 I.P.C. on 27.01.2012. 
 

 8.  As the case was exclusively 

triable by Court of Sessions, learned 

C.J.M. committed matter to Court of 

Sessions which was registered as Sessions 

Trial No. 350 of 2012. Sessions Trial was 

transferred to Additional District & 

Sessions Judge, Court No.16, Meerut, 

who framed charge against accused-

appellant on 14.08.2012, which reads as 

under:- 
 

  "eSa vt; dqekj] vij ftyk ,oa l= 

U;k;k/kh'k] d{k la0 16] vki vfHk;qDr jkts'k dks 

fuEufyf[kr vkjksiksa ls vkjksfir djrk gwa%&  
 

  ;g fd fnukad & 28-01-2002 le; jkf= 

ds 11 cts LFkku lSDVj 3 ikuh dh Vadh ds ikl 

lSDVj 4 dks tkusokyh lM+d ij 'kkL=h uxj Fkkuk 

{ks= ukSpUnh ftyk esjB esa vkius oknuh Jherh y{eh 

ds ifr fnus'k dks pkdqvksa ls ?kk;y djds 

tkucw>dj LosPN;k mldh gR;k dj nh FkhA bl 

izdkj vkius ,slk vijk/k dkkfjr fd;k tks /kkjk 302 

Hkk-n-la- ds v/khu naMuh; gS vkSj bl U;k;ky; ds 

laKku esa gSA  

  vkSj eSa ,rn~}kjk vkidks funsZf'kr djrk 

gwa fd mijksDr vkjksi ds fy;s vkidk fopkj.k bl 

U;k;ky; }kjk fd;k tk;sxkA"  
 

  "I Ajay Kumar District & 

Sessions Judge, Court No. 16 Meerut 

charge you accused Rajesh as under:-  
 

  That on 28.01.2002 at about 

11:00 PM in the night on the road 

heading towards Sector-4 near Water 

Tank (Pani ki Tanki) in Sector-3 Shastri 

Nagar, Police Station Nauchandi, District 

Meerut, you intentionally and voluntarily 

by causing injuries to deceased with 

knife, killed Dinesh, husband of 

informant, Smt. Laxmi. Thereby you 

committed such an offence which is 

punishable under Section 302 I.P.C. and 

within the cognizance of this Court.  
 

  I had directed you that will be 

tried for the aforesaid charge by this 

Court." (emphasis added)  
                   (English translation by Court)  
 

 9.  Accused-appellant pleaded not 

guilty and asked for trial. 
 

 10.  -1 Laxmi and PW-2 Ram Pal are 

witnesses of fact. Rest are formal 

witnesses of Police and Department of 

Health. 
 

 11.  PW-6 S.I. Arun Kumar Chauhan 

was the first Investigating Officer who 

initiated investigation after lodging of F.I.R. 

and has proved site plan (Exhibit Ka-5). He 

has also proved inquest (Exhibit Ka-2) and 

other documents Exhibit Ka-6 to Ka-11 

pertaining to sending of dead body to hospital 

for post-mortem. Thereafter investigation was 

undertaken by PW-3, S.I. Pooran Singh on 

27.05.2002, who tried to arrest accused but 

could not succeed and accordingly submitted 
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final report in the matter. Thereafter 

investigation was resumed by PW-4 S.I. 

Mahipal Singh, who has proved application 

filed by Informant (Exhibit Ka-3) to the effect 

that accused-appellant was residing in Meerut 

and pulling on rickshaw. PW-7, Smt. Alka 

Singh, is the third Investigating Officer, who 

has proved charge sheet (Exhibit Ka-14). 
 

 12.  After closure of prosecution 

evidence, accused-appellant was 

examined under Section 313 Cr.P.C, who 

has denied the charge and claimed that he 

has been falsely implicated and witnesses 

are deposing against him on account of 

enmity. He said that he is innocent and 

had been pulling rickshaw and had not 

committed any crime. 
 

 13.  On appreciation of evidence on 

record and hearing counsel for both the 

parties, Trial Court convicted and 

sentenced accused-appellant as mentioned 

above. Trial Court has convicted the 

accused-appellant by recording its 

findings that: 
 

  I- There is no delay in lodging 

FIR inasmuch as incident is said to have 

taken place at 11:00 PM on 28.01.2002 

and report was lodged at 23:45 on the 

same date, i.e., within 45 minutes.  
 

  II- The Informant is eye witness 

and mere fact that she is wife of deceased 

would not be sufficient to discard her 

otherwise trustworthy ocular evidence.  
 

  III- There was no difficulty in 

identification of accused appellant by Informant 

since she knew her from earlier time.  
 

  IV- Production of no 

independent witness by prosecution was 

duly explained by Informant that the place 

at which incident occurred, at relevant 

time, there was none present and her 

submission looking to the time and place 

was natural and trustworthy. 
 

  V- PW-2, Ram Pal Saini, another 

witness of fact, has stated that on the date of 

incident, deceased and his wife had gone to 

his residence to meet his ailing wife. Deceased 

went for his work of Rickshaw pulling after 

leaving Informant at the residence of PW-2 at 

around 4-4:30 PM and came back at around 

9-10 PM. They left his residence at around 

10:45 PM and after 15-20 minutes, Informant 

came back in a frightened condition and 

narrated entire incident. Thereafter, PW-2 and 

other family members went to the spot where 

they found Dinesh lying dead and accused-

appellant had run away. Police prepared 

Panchayatnama after seizing dead body of 

Dinesh at the place of incident. Post-mortem 

report proves that injuries may have been 

sustained by a sharp edged weapon which 

supports the manner of death of deceased as 

explained by PW-1. 
 

  VI- Formal witnesses proved 

documents and no adverse factor could be 

extracted from their cross examination by 

defence.  
 

  VII- Though, the motive was 

not relevant in a case where there is 

ocular evidence but motive was explained 

by the Informant and nothing otherwise 

could be extracted in her cross 

examination by the defence.  
 

  VIII- Though investigation has 

not been properly conducted in the case 

but for that reason no benefit can be taken 

by the accused.  
 

 14.  Feeling dissatisfied with the 

judgment of conviction and sentence, 
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accused-appellant has preferred this Jail 

Appeal through Senior Superintendent of 

Jail, Meerut. 
 

 15.  We have heard Sri Saurabh 

Sachan, learned Amicus Curiae, Sri P.C. 

Joshi, learned A.G.A. and perused record 

carefully with valuable assistance of 

learned counsel for parties. 
 

 16.  Learned counsel for the appellant 

has challenged conviction and sentence by 

Trial Court, raising following issues:- 
 

  I- The entire prosecution against 

appellant is founded on the statement of 

Informant, PW-1, who is the wife of 

deceased. She had illicit relation with the 

younger brother of deceased and this fact 

came to be detected by deceased 

whereupon they both murdered deceased 

and have falsely implicated appellant. 

This aspect has not been properly 

examined by Court below.  
 

  II- Informant had motive to 

commit murder of deceased and, 

therefore, her conduct ought to have been 

properly examined in the matter but that 

has not been done by Court below.  
 

  III- The sole ocular evidence of 

Informant could not have been relied to 

convict appellant since she was close 

relative of deceased and had reason to 

falsely implicate appellant.  
 

  IV- Appellant never resided at 

the residence of deceased and Informant, 

hence there was no occasion of his 

eviction by deceased for the alleged 

reason that he quarreled with deceased in 

drunken condition and for that reason, 

accused-appellant in revenge, committed 

murder.  

  V- Even, PW-2 is relative of 

deceased and was not present at his house 

on the date and time of incident. He was a 

tubewell operator and had gone to attend 

his duty in the night, but falsely stated in 

his statement that on the date of incident, 

he had not gone to attend his duty and 

was present at his residence. In this 

regard, no evidence could be adduced by 

him to prove that he had not gone to 

attend his duty on that date. The statement 

of PW 2 that he had not gone on duty is 

false for the reason that in cross-

examination, he could not tell as to what 

was the time of his duty to attend tubewell 

which is unbelievable.  
 

  VI- Incident took place on 

28.01.2002 while appellant was arrested 

by police on 05.11.2012 alleging that 

during checking at Shashtri Nagar 

Crossing he was arrested as stated by PW 

4, S.I. Mahipal Singh. The story of arrest 

given by PW-4 that on the information of 

Informant, appellant was arrested is 

concocted.  
 

  VII- Post-mortem report does 

not support the manner in which deceased 

has been murdered. No weapon of crime 

has been recovered from appellant. 
 

  VIII- Prosecution has failed to 

prove its case beyond reasonable doubt.  
 

 17.  Per contra, learned A.G.A. 

contended that it is a simple case of hit 

and run. Informant and her husband, 

while returning from the residence of PW-

2, where they had gone to see his ailing 

wife, when reached the place of incident, 

accused-appellant, who was well known 

to Informant and her husband, and was 

hiding thereat, appeared and attacked 

Informant's husband with knife on his 
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neck and thereafter on his body and when 

she raised alarm, he pushed her. She 

turned to go towards residence of PW-2. 

Thereupon accused-appellant ran after her 

also for some time but could not catch 

her. She reached residence of PW-2 and 

narrated the entire incident. Therefrom 

PW-2, his two sons and younger brother 

of deceased alongwith Informant came 

back to the place of incident and found 

deceased, dead. Appellant thereafter ran 

away and could be arrested after a long 

time, i.e., in 2011. Only thereafter, Police 

could submit charge-sheet and therefore, 

statements of witnesses have been 

recorded after more than a decade which 

may have shown some inconsistencies or 

contradictions but the same are minor and 

do not impact the otherwise trustworthy 

ocular evidence of PW-1, Informant. 

Further the manner in which appellant 

attacked and committed murder and 

various injuries found on the dead body as 

reported in post-mortem report fortify 

statement of PW-1. Hence appellant has 

been rightly convicted and awarded 

adequate sentence by Court below. The 

judgment is based on evidence and 

prosecution succeeded in proving guilt of 

appellant beyond doubt, therefore, no 

interference is called for in this appeal 

and it deserves to be dismissed. 
 

 18.  We have heard arguments of learned 

counsel for both parties and relevant 

authorities relied by both the side. 
 

 19.  As per F.I.R., as also the 

statement of PW-1, Informant, the 

incident had taken place near water tank 

in Sector 3 on road coming towards 

Sector 4. Panchayatnama (Ex.Ka-2) also 

shows the place of incident as mentioned 

in F.I.R. lodged by Informant, PW-1. 

Time of recording of F.I.R. mentioned in 

Panchayatnama is 23:45, i.e. 11:45 PM, in 

the night on 28.01.2002. Panchayatnama 

was prepared at 02:05 AM on 29.01.2002 

i.e. within two hours twenty minutes of 

recording of F.I.R. The statements of PW-

1 and PW-2 also mention the same place, 

date and time of incident and this is 

fortified by statement of PW-5, Dr. R.K. 

Gupta who conducted post-mortem and 

stated that the time of death could have 

been 11:00 PM on 28.01.2002. PW-6, 

S.I., Arun Kumar Chauhan, is 

Investigating Officer who initially 

commenced investigation in this case 

after recording of F.I.R. He has also 

supported the date, time and place of the 

incident. He has also proved site plan 

which supports place of incident as well 

as date and time. In these facts and 

circumstances, date, time and place of 

occurrence and death of deceased is duly 

proved by evidence available on record. 

In facts it is also not seriously disputed by 

learned counsel for appellant. He, 

however, submitted that he has been 

falsely implicated in the case inasmuch as 

murder has been committed by Informant 

herself in conspiracy with one Lokesh 

with whom, she had illicit relations and 

appellant has been implicated falsely. 
 

 20.  Now, the question for 

consideration is "whether prosecution has 

proved guilt of accused-appellant beyond 

reasonable doubt by adducing adequate 

and trustworthy evidence and he 

(appellant) has rightly been convicted by 

Court below or not?" 
 

 21.  In order to examine the aforesaid 

issue, it would be appropriate to go 

through the evidence on record. 
 

 22.  As we have already said, in this 

case, star witness is Informant herself, 
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who is eye witness of the incident. It is 

her statement which is foundation of 

findings of guilt against appellant. PW-1, 

wife of deceased, Dinesh, has stated that 

she and her husband were residing in 

Sector 4, Shashtri Nagar, Meerut. Her 

husband's Bua, Smt. Manglo (wife of PW-

2, Rampal Saini) was residing in Sector 3. 

She was calling husband and wife for last 

few days since she was unwell. On the 

date of incident, around 10:45 or 11:00 

PM, Informant and her husband Dinesh 

both were returning from the house of 

husband's Bua. When they reached near 

Water Tank in Sector 3, from the bushes 

standing on side of road, Rajesh, accused-

appellant, came out and attacked her 

husband with knife on chest and neck. At 

that time, road light was glowing in which 

she could see Rajesh, accused-appellant, 

clearly. She knew Rajesh since earlier. 

She tried to protect her husband but 

Rajesh, accused-appellant pushed her 

away. When she raised alarm, none came. 

She started to move towards house of 

Bua, Smt. Manglo, whereupon Rajesh, 

accused-appellant ran after her with knife 

upto some distance but she did not look 

back and came running to the residence of 

husband's Bua and narrated entire 

incident. Thereupon, Fufa of Informant's 

husband, i.e., Ram Pal Saini, his two sons 

and younger brother of deceased 

alongwith Informant came to the place of 

incident and found Dinesh, husband of 

Informant, dead. Rajesh came alongwith 

Informant's husband from Kanpur about 

9-10 months back and stayed in 

Informant's house for about two months. 

He was accompanied by his brother. 

Informant's husband told her that Rajesh 

was son of his uncle. On one day, Rajesh 

and his brother came after taking liquor 

and quarreled with her husband 

whereupon they were thrown away from 

house. While going, Rajesh threatened 

P.W.-1's husband that he will see him. For 

this reason, Rajesh committed murder of 

her husband. Report was lodged by 

Informant through younger brother of 

deceased, i.e., Lokesh. At the time when 

incident took place, none else was 

present. She identified Rajesh in Court 

and stated that he had committed murder 

of her husband and he is the same person 

who stayed in her house for about two 

months. She categorically stated that she 

was residing in Sector-4, Shastri Nagar 

while her husband's Bua was residing in 

Sector-3, Shastri Nagar and the incident 

took place near Water Tank of Sector- 3, 

Shashtri Nagar. In cross-examination, she 

stated that she married Dinesh about 

seven years prior to the incident. Her 

husband were five brothers and two 

sisters. Dinesh was eldest and thereafter 

Jitendra, Brijendra, Rajendra and 

youngest one Lokesh. At the time of 

incident, Lokesh was working as a doctor. 

Her father-in-law and mother in law both 

died earlier. Brothers of her husband used 

to visit residence of Informant. At the 

time of incident, Lokesh was unmarried. 

Rajesh was son of uncle of deceased but 

not real uncle. She was not aware whether 

Rajesh and his brother were residing at 

Kanpur or not. When they came, her 

husband told that they were residing at 

Kanpur. Her husband was a rickshaw 

puller. On the date of incident also, he had 

gone to do his work of rickshaw pulling 

and came to residence of his Bua in 

Sector 3 in the night around 10:00 or 

10:30 PM. Distance from house of Bua to 

PW-1's house was not known in 

kilometers but she said that it is 15 

minutes' walk. Her husband when came to 

take her, had not brought rickshaw since it 

was parked at the residence. Rickshaw 

was on hire and in the night, it used to be 
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parked at her residence. She had gone to 

residence of Bua on the date of incident at 

around 3:45-4:00 PM. Her husband had 

gone for Rickshaw pulling the in morning 

at 10:00 AM and came in the night at 

around 10:00-10:30 PM to take her from 

the residence of Bua, Smt. Mango, i.e., 

wife of PW-2, Rampal Saini. Lokesh had 

not visited Informant's house but had 

come to residence of Bua. Incident took 

place on main road and on both sides, 

there were houses and shops. People were 

residing in the houses. She was not able to 

tell as to how much time she took to reach 

from the place of incident to residence of 

Bua. At that time, Fufa, i.e., PW-2, Ram 

Pal Saini, his two sons and younger 

brother of deceased were present and Bua 

was sleeping on upper storey. When 

Informant and other people reached 

Police Station, there was none present and 

they waited. Thereafter Inspector came. 

Report was scribed by Lokesh in the 

Police Station itself. She had no issue 

from Dinesh. Her parents were residing at 

Khurja. After cremation and other rituals, 

she went to stay at her parents' residence. 

After one year, she solemnized another 

marriage with a person residing near 

Kanpur, and from said wedlock, she has a 

son. Her second husband also died in an 

accident. At the time of statement 

recorded in Trial Court, i.e., September, 

2012, she was residing with her father. 

Younger brothers of her husband, Dinesh, 

after his death, never came to meet her at 

Khurja. When accused-appellant was 

arrested, Police visited residence of 

Informant alongwith younger brother of 

her husband and then she came from 

Khurja to Meerut Police Station. She 

specifically denied suggestion of illicit 

relations with Lokesh, youngest brother of 

her husband and further suggestion of 

herself committing murder of Dinesh in 

conspiracy with Lokesh. 
 

 23.  Thus, PW-1 in her examination-

in-chief, very categorically stated about 

manner of death, time and place of 

incident. She has stated that it is accused-

appellant who has committed murder of 

her husband, Dinesh, by inflicting injuries 

with knife on chest and neck. F.I.R. was 

scribed by Lokesh on being told by her 

and she signed the same and proved said 

F.I.R. marked as Exhibit Ka-1. 
 

 24.  There is long cross-examination 

of PW-1 but we do not find any 

substantial material which could have 

been extracted by defence to discredit 

ocular version of PW-1. Hence, we find 

no reason to disbelieve her. In our view, 

statement of PW-1 is natural, pure and 

trustworthy. The fact that she is directly a 

close relative of deceased and therefore 

her statement should not be relied to hold 

accused-appellant guilty, has no substance 

inasmuch as law is now well settled that 

statement of relatives merely on the 

ground that he or she is relative, cannot be 

discredited or rejected. 
 

 25.  Normally, when incident takes 

place in presence of relatives, it is only 

they who come forward to depose against 

accused since they are the persons who 

would like to see that person who has 

committed crime, is given due 

punishment in a Court of law. Such 

witnesses would not like to give a wrong 

statement against a person who has not 

committed crime, and, try to save actual 

accused. Mere relationship, therefore, is 

no ground to reject an otherwise 

trustworthy deposition of such witnesses 

unless there are other factors to taint such 
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statements providing some reason to 

doubt the witness. 
 

 26.  In a catena of judgments 

Supreme Court has repeatedly held that a 

close relative would be the last to screen 

the real culprit and falsely implicate an 

innocent person. 
 

 27.  In Rameshwar Vs. The State of 

Rajasthan, AIR 1952 SC 54 at page 59, 

Court held as under: 
 

  "A witness is normally to be 

considered independent unless he or she 

springs from sources which are likely to 

be tainted and that usually means unless 

the witness has such as enmity against the 

accused, to wish to implicate him falsely. 

Ordinarily, a close relative would be the 

last to screen the real culprit and falsely 

implicate an innocent person."  
 

                                       (emphasis added)  
 

 28. In Masalti Vs. State of U.P., 

AIR 1965 SC 202, Court said: 
 

  "Normally close relatives of the 

deceased would not be considered to be 

interested witnesses."  
 

 29.  In Hari Obula Reddi and 

others v. The State of Andhra Pradesh, 

AIR 1981 SC 82, a three-Judge Bench of 

Supreme Court has held: 
 

  "Evidence of interested 

witnesses is not necessarily unreliable 

evidence. Even partisanship by itself is 

not a valid ground for discrediting or 

rejecting sworn testimony. It cannot be 

laid down as an invariable rule that 

interested evidence can never form the 

basis of conviction unless corroborated to 

a material extent in material particulars 

by independent evidence. All that is 

necessary is that the evidence of 

interested witnesses should be subjected 

to careful scrutiny and accepted with 

caution. If on such scrutiny, the interested 

testimony is found to be intrinsically 

reliable or inherently probable, it may, by 

itself, be sufficient, in the circumstances 

of the particular case, to base a 

conviction thereon."  
 

                                       (emphasis added)  
 

 30.  In Kartik Malhar Vs. State of 

Bihar, (1996) 1 SCC 614 Court has 

opined as under:- 
 

  "A close relative who is a 

natural witness cannot be regarded as an 

interested witness, for the term 

''interested' postulates that the witness 

must have some interest in having the 

accused, somehow or the other, convicted 

for some animus or for some other 

reason."  
                                      (emphasis added)  
 

 31.  In Pulicherla Nagaraju alias 

Nagraja Reddy Vs. State of Andhra 

Pradesh, AIR 2006 SC 3010, Court has 

observed as follows: 
 

  "It is well settled that evidence 

of a witness cannot be discarded merely 

on the ground that he is either partisan or 

interested or close relative to the 

deceased, if it is otherwise found to be 

trustworthy and credible. The said 

evidence only requires scrutiny with more 

care and caution, so that neither the 

guilty escapes nor the innocent is wrongly 

convicted. If on such careful scrutiny, the 

evidence is found to be reliable and 

probable, then it can be acted upon."  
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                                       (emphasis added)  
 

 32.  In Harivadan Babubhai Patel 

vs. State of Gujarat (2013) 7 SCC 45, 

Court observed as under:- 
 

  "In view of our aforesaid 

analysis, we are unable to accept the 

submission of the learned counsel for the 

appellant that the evidence of the eye 

witnesses should be rejected solely on the 

ground that they are close relatives and 

interested witnesses."  
 

 33.  Oral and ocular testimony of 

PW-1 is supported by PW-2, who is not 

an eye witness to the incident himself but 

he corroborates other facts that PW-1 

after attack upon her husband (Dinesh) by 

Rajesh, came back to residence of Bua 

and Fufa and told them about incident and 

thereafter Fufa of deceased alongwith his 

two sons and younger brother of 

deceased, went to the place of incident 

and found Dinesh, dead. His dead body 

was lying at site of incident. Statement of 

PW-2, therefore, is corroborating 

statement in respect of other facts i.e. first 

narration of incident by Informant to PW-

2 and other persons at his residence and 

thereafter their visit to place of incident 

and finding dead body of Dinesh. 
 

 34.  PW-2 has said that not real but 

in relation, he is Fufa of deceased Dinesh. 

One Manglu, who, in relation, is brother-

in-law of PW-2, was married in family of 

Dinesh and from that relation, he became 

Fufa of Dinesh. At the time when incident 

took place, his wife Dayawati was ill. 

Deceased and his wife came to see her 

around 4-4:30 PM, in evening, whereafter 

deceased left his wife at residence of PW-

2 and himself went to do his work of 

rickshaw pulling. He came back in the 

night around 9:30-10:00 PM to take his 

wife and at around 10:45 PM, they both 

walked towards their house. After 15 to 

20 minutes, PW-1, Laxmi came back. She 

was frightened. She told that Rajesh has 

murdered Dinesh by knife near Water 

Tank. Thereupon, PW-2 and other family 

members went to the place of incident and 

found Dinesh lying dead and Rajesh was 

not present on the spot. Thereafter, PW-1, 

Laxmi, wife of deceased, lodged report in 

Police Station and Police came and 

prepared Panchayatnama in presence of 

PW-2. He also signed Panchayatnama and 

proved said document which was marked 

as Exhibit Ka-2. In cross-examination, 

PW-2 stated that he was residing in House 

No.114, Sector 3, Shashtri Nagar, Meerut. 

At the time of incident also, he was 

residing at the same address. His wife was 

ill at that time. His family comprised of 

his sons, namely, Subhas and Kiran Pal, 

their wives and wife of PW-2. All were 

residing with PW-2 in the said house. His 

wife remained ill for about 5 years and 

more but exact disease could not be 

diagnosed. Dinesh, at the time of incident, 

was residing in Sector 4, Shashtri Nagar. 

He was 5 brothers. Dinesh used to reside 

alone and his other brothers were residing 

at some other places, not known to him. 

Dinesh never took wife of PW-2 to any 

doctor for treatment. Dinesh was earning 

livelihood by pulling rickshaw. On the 

date of incident, Dinesh and his wife had 

come to see wife of PW-2 and no other 

relative of PW-2 had come on that date. 

Laxmi, PW-1 came to the house of PW-2 

on date of incident at around 4:00 PM and 

went in night. PW-2 was working as 

Tubewell Operator in Nagar Nigam. 

Tubewell was in Sector 2, Shashtri Nagar. 

On the date of incident, PW-2 had not 

gone on duty and was present at his 

residence. In the night, Dinesh alone came 



506                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

to take his wife and stayed for about half 

an hour. He came about 10-10:15 PM, in 

night. He came on foot. After Dinesh and 

his wife left residence of PW-2, he ,i.e., 

PW-2 and his family had not gone to 

sleep. Question of sleeping does not arise 

since Laxmi came with information of 

incident just within 15 to 20 minutes. She 

came alone. When she came, both sons 

and their wives, PW-2 and Lokesh were 

present. Lokesh had come to house of 

PW-2 in the night at around 9:30 PM. On 

the date of incident, Lokesh and Dinesh 

had met at residence of PW-2. After 

information given by PW-1 about 

incident, PW-2, his two sons and Lokesh, 

all went to the place of incident and saw 

dead body of Dinesh. He has also proved 

Panchayatnama and in cross-examination, 

has clarified that Police came to place of 

incident during his presence and prepared 

Panchayatnama whereupon he had also 

signed. He has also stated that street light 

was present at the place of incident and 

light was glowing. This part also fortifies 

statement of PW-1 regarding presence of 

light in the manner stated by PW-1. 

Suggestion made on behalf of defence 

that Laxmi, PW-1 and Lokesh were 

having illicit relations and therefore, may 

have caused murder of Dinesh has been 

specifically denied by him. In fact in long 

cross-examination, defence has 

completely failed to make out any 

material contradiction or inconsistencies 

or otherwise fact to discredit statement of 

PW-2 which supports that part of 

deposition of PW-1 that she had gone to 

residence of PW-2 to see his ailing wife, 

came back around 10:45 or 11:00 PM 

from his house and within 15 to 20 

minutes, entire incident took place and 

she went back, gave information to PW-2 

and then PW-2 and other family members 

came to place of incident and found dead 

body of deceased lying on place of 

incident in respect whereto 

Panchayatnama was also prepared. 

Therefore, we find that statement of PW-2 

in this regard, is also clear and 

trustworthy. 
 

 35.  Amongst the remaining witness, 

who are formal, we find that witnesses, 

who themselves had some information in 

connection with incident, are PW-3, PW-

4, PW-5, PW-6 and PW-7. Reason being 

that incident took place on 28.01.2002 but 

accused was arrested on 05.12.2011, 

charge was framed on 18.08.2012 and 

trial commenced thereafter. There was a 

gap of about 10 to 12 years from date of 

incident and time when witnesses were 

examined. On account of this lapse of 

long time, some dates have been given 

wrongly by some witnesses. 
 

 36.  PW-3, S.I. Pooran Singh was 

posted as Station House Officer in Police 

Station Nauchandi on 07.05.2002. He 

took over investigation of case from 

earlier Investigating Officer, Ajay Kumar, 

Sub-Inspector. He deposed that he tried to 

find out accused on various dates but 

when failed, submitted final report. In 

cross-examination, he admitted of having 

not visited spot and said that it must have 

been done by earlier investigating officer. 

He has also not taken any statement. He 

said that he only made investigation by 

searching out accused but when failed to 

do so, submitted final report. He did not 

make any investigation with respect to 

said incident. 
 

 37.  PW-4, S.I. Mahipal Singh, 

Police Officer, who alongiwth 

Investigating Officer, Alka Singh and 

other Police Officers arrested accused on 

05.12.2011, has proved this fact. He was 
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posted as Sub-Inspector in Police Station 

Nauchandi on 30.11.2011. Due to non 

arrest of accused, earlier Investigating 

Officer, Pooran Singh Chauhan had 

submitted final report. But, on 30.11.2011 

Informant gave a tehrir that accused 

Rajesh was residing near Maliyana Gate, 

Meerut and pulling rickshaw. Thereafter, 

PW-4 took permission from Court to 

proceed with investigation and on 

05.12.2011, arrested accused-appellant 

near Shashtri Nagar Crossing. Accused 

was identified by Jitendra Saini, brother 

of deceased. Information given by 

Informant regarding presence of accused 

at Meerut, was proved by PW-4 and it 

was marked as Exhibit Ka-3. In cross-

examination, he has also said that after 

arrest, accused told that knife by which he 

committed murder of Dinesh, was thrown 

by him in Sector 3 near Tubewell 

whereupon PW-4 alongwith accused 

came to the said place and made attempt 

to find out weapon of murder but since it 

was 10 years old incident, there was no 

chance of recovery and it could not be 

recovered. On the aspect of arrest though 

lot of cross-examination has been made 

but we do not find any substantial 

material extracted by defence to discredit 

this part of statement of PW-4. 
 

 38.  PW-5, Dr. R.K. Gupta, posted as 

Medical Officer in mortuary of Medical 

College, conducted post-mortem on 

29.01.2002 at 4:00 PM. He has noted 

injuries on dead body as we have already 

noticed. He said that all the three injuries 

could have been possibly caused due to a 

sharp edged weapon like knife and death 

could have taken place at around 11:00 in 

the night on 28.01.2002. In a short cross-

examination, he said that his duty 

commenced at 8:00 AM in the morning 

on 28.01.2002 and injury also could have 

been possibly sustained in the morning at 

7:00 AM on 29.01.2002. He also said that 

Investigating Officer did not record his 

statement. 
 

 39.  PW-6, S.I. Arun Kumar 

Chauhan is the Officer who was posted as 

Police Station (Incharge) of Police 

Station, Nauchandi, on 29.01.2002 and 

commenced investigation himself. He has 

proved site plan which is marked as 

Exhibit Ka-5 and also Panchayatnama 

which was prepared under his direction by 

S.I. Manish Kumar Sharma and marked as 

Exhibit Ka-2. He has also proved other 

documents which were marked as Exhibit 

Ka-6 to Ka-11. He was transferred 

subsequently and therefore could not 

continue with investigation. F.I.R. was 

registered by Constable Ram Bahadur 

Singh but he had died and since he was 

posted with PW-6, he identified his 

signatures on documents i.e. Chik and 

Carban G.D. which are marked as Exhibit 

Ka-12 and Ka-13. In the cross-

examination, he admitted that in site plan, 

he has not mentioned name of accused. 

When he reached the spot of incident, 

Informant and Rampal were present 

thereat. Other persons were also present. 

He did not enquire about their details. 

Informant did not tell about knife attack 

on the chest of deceased but told that road 

side electric pole was glowing. He 

recorded statement of Informant and her 

relative during investigation but made no 

inquiry from residents of houses, near the 

place of incident. 
 

 40.  fact otherwise could have been 

extracted in cross-examination. Mere fact 

that some other persons were not enquired 

or investigated may show some laxity in 

investigation but would not discredit the 

witness concerned in respect of 
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documents he has proved and in 

particular, the manner in which he 

conducted investigation. 
 

 41.  PW-7, Smt. Alka Singh, was a 

Police Officer posted at Nauchandi Police 

Station. On 05.12.2011, she took over 

investigation of matter from earlier 

Investigating Officer, Mahipal Singh. 

During checking, she arrested accused. 

She also submitted charge-sheet and 

proved it which is marked as Exhibit Ka-

14. Accused was arrested at 10:30 in the 

morning at a public place but she did not 

record statement of any member of 

public. She is the witness in respect of 

arrest of accused and submission of 

charge-sheet on the basis of material 

collected by earlier Investigating Officer. 

On this aspect, we find nothing material 

which could be extracted by defence in 

cross-examination. 
 

 42.  Above discussion of evidence on 

record, in our view, proves following facts: 
 

  (1) Deceased and Informant, 

PW-1 were residing in Sector 4, Shashtri 

Nagar while Fufa and Bua (in relation, not 

real) of deceased, were residing in House 

No.114, Sector 3, Shashtri Nagar, Meerut. 
 

  (2) Husband of Informant as 

also accused-appellant were rickshaw 

pullers. 
 

  (3) Accused-appellant 

alongwith his brother had stayed for about 

2 months at the residence of deceased and 

Informant. They were turned out by 

deceased when some altercation took 

place between accused and his brother 

with deceased and thereupon, accused had 

threatened deceased that he will see him 

later. 

  (4) On 28.01.2002 around 4-

4:30 PM, Informant came to residence of 

Bua and Fufa in Sector 3 to see ailing Bua 

i.e. wife of PW-2. 
 

  (5) In the night, around 9-9:30, 

Lokesh, youngest brother of deceased also 

came to residence of PW-2. Two sons of 

PW-2 and their wives were also present in 

his house. 
 

  (6) Deceased came to house of 

PW-2 at around 10:00-10.30, in the night, 

to take Informant to their residence and 

stayed for about half an hour and at 

around 10:45-11:00 PM, left residence of 

PW-2 and proceeded towards their own 

residence. Distance between houses of 

deceased and PW-2 was just 15 minutes 

by walk. 
 

  (7) When couple i.e. deceased 

and Informant reached near Water Tank 

in Sector 3, from behind bushes standing 

on road side, Rajesh came out and 

attacked upon neck and chest of 

Informant's husband who fell on the 

ground. 
 

  (8) Informant tried to save her 

husband but accused pushed her away. 

Then she raised alarm whereupon accused 

run towards her alongwith knife. 

Informant running came back to residence 

of PW-2. Accused chased her for a short 

while and thereafter left. 
 

  (9) On information given by 

Informant to PW-2, he, his two sons and 

Lokesh alongwith Informant reached 

place of incident and found dead body of 

deceased lying on spot. 
 

  (10) Manner of injuries caused 

by accused-appellant upon person of 
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Dinesh by knife on chest and neck, is duly 

fortified by injuries reported in post-

mortem report. 
 

  (11) Dead body of deceased was 

recovered by police from the place of 

incident and Panchayatnama was also 

prepared within about two and half hours 

from the time of incident. This has been 

proved by PW-2 and PW-6. 
 

  (12) Though, a suggestion was 

made by defence that there was illicit 

relations between Informant- (PW-1) and 

youngest brother of deceased i.e. Lokesh 

but it has been denied by PW-1 and PW-2 

both, who are witnesses of fact and in 

defence, no evidence has been adduced by 

appellant to prove the said defence. 

Therefore, the defence has no substance. 

It has rightly been rejected by Court 

below as is evident from the findings 

recorded in paragraph 20 of judgment 

under appeal. 
 

 43.  These facts collectively show 

and leave no manner of doubt that it is 

only appellant, who has committed 

murder of deceased in the manner as 

stated in F.I.R. and oral and ocular 

testimony of PW-1 which is duly fortified 

by PW-2 and PW-5. The submission that 

only witness of crime is PW-1 and her 

statement is not corroborated by anyone 

and therefore only on her statement, 

conviction of appellant is not justified has 

no legs to stand for the reason that in 

criminal trial, it is not the a number which 

counts but the quality of evidence which 

is material. Even solitary witness, if 

otherwise trustworthy, is sufficient and 

can be relied for conviction. 
 

  44.  It is now well settled that it is 

quality and not the quantity of witnesses, 

which is important. Time honoured 

principle is that the evidence has to be 

weighed and not to be counted. The test is 

whether evidence has a ring of truth, 

cogent, credible and trustworthy or 

otherwise. 
 

 45.  In Namdev Vs. State of 

Maharashtra (2007) 14 SCC 150, Court 

has said: 
 

  "Our legal system has always laid 

emphasis on value, weight and quality of 

evidence rather than on quantity, multiplicity 

or plurality of witnesses. It is, therefore, open 

to a competent court to fully and completely 

rely on a solitary witness and record 

conviction. Conversely, it may acquit the 

accused in spite of testimony of several 

witnesses if it is not satisfied about the quality 

of evidence."  
 

 46.  Further in Veer Singh & Ors. 

Vs. State of U.P.; 2014 (84) ACC 681, 

Court said: 
 

  "legal system has laid emphasis 

on value, weight and quality of evidence, 

rather than on quantity, multiplicity, or 

plurality of witnesses. It is not the number 

of witnesses, but quality of their evidence, 

which is important. As there is no 

requirement under the law of evidence 

that particular number of witness is to be 

examined to prove / disprove a fact. 

Evidence must be weighed and not 

counted. It is quality and not quantity, 

which determines. The adequacy of 

evidence as has been propounded under 

Section 134 of Evidence Act. As a general 

rule, Court can and may act on the 

testimony of a single witness, provided he 

is wholly reliable. Testimony of witness, 

cogent, credible and trustworthy having 

ring of truth, deserves its acceptance."  
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 47.  Therefore, the submission that 

on solitary statement of PW-1 who is only 

witness of incident and that too relative of 

deceased, accused-appellant should not 

have been convicted, has no force and is 

rejected. 
 

 48.  Further submission that 

investigation has not been done carefully 

inasmuch as persons residing in houses 

near place of incident, have not been 

examined; Police made no sincere effort 

to find out weapon of murder; PW-2 

could not prove his presence at his 

residence on the date of incident and 

therefore, investigation is faulty, also 

have no force. It is true that investigation 

has not been conducted in a more 

systematic and planned manner but these 

aspects are not material when there is an 

ocular testimony to prove crime 

committed by appellant and it is duly 

proved by other evidences i.e. post-

mortem report and another witnesses of 

fact. Any minor lapse in investigation will 

not help accused. 
 

 49.  As regards omissions, 

contradictions and laches on the part of 

Investigating Officer, it has been 

repeatedly held by Apex Court that a 

defective investigation cannot be fatal to 

prosecution where ocular testimony is 

found credible and cogent. In State of 

Karnataka Vs. Suvarnamma, (2015) 1 

SCC 323, Apex Court in para 11 held as 

under: 
 

  "It is also well settled that 

though the investigating agency is 

expected to be fair and efficient, any lapse 

on its part cannot per se be a ground to 

throw out the prosecution case when there 

is overwhelming evidence to prove the 

offence."  

 50 . Similar view has also been taken 

by Apex Court in Hema Vs. State, 2013 

(81) ACC 1 (SC) (Three Judge Bench) 

and C. Muniappan Vs. State of TN, 

2010 (6) SCJ 822. 
 

 51.  The above authorities makes it 

very clear that any lapse on the part of 

Investigating Agency per se cannot be a 

ground to throw prosecution case ignoring 

overwhelming credible and trustworthy 

evidence sufficient to prove the guilt of 

accused. Thus the above argument is 

rejected. 
 

 52.  The last submission is that there 

are contradictions in the statement of 

witnesses. 
 

 53.  We have gone through the entire 

evidence very carefully, as have also 

discussed above, and find no material 

contradiction, so as to disbelieve the 

prosecution case or the individual witness. 

Minor contradictions are bound to occur 

but the same will not be fatal to 

prosecution who has otherwise produced 

trustworthy witness to prove the guilt of 

accused. 
 

 54.  In Sampath Kumar v. 

Inspector of Police, Krishnagiri, (2012) 

4 SCC 124, Court has held that minor 

contradictions are bound to appear in the 

statements of truthful witnesses as 

memory sometimes plays false and sense 

of observation differs from person to 

person. 
 

 55 . In Sachin Kumar Singhraha v. 

State of Madhya Pradesh in Criminal 

Appeal Nos. 473-474 of 2019 decided on 

12.3.2019, Supreme Court has observed 

that Court will have to evaluate evidence 

before it keeping in mind the rustic nature 
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of depositions of the villagers, who may 

not depose about exact geographical 

locations with mathematical precision. 

Discrepancies of this nature which do not 

go to the root of the matter do not 

obliterate otherwise acceptable evidence. 

It need not be stated that it is by now well 

settled that minor variations should not be 

taken into consideration while assessing 

the reliability of witness testimony and 

the consistency of the prosecution version 

as a whole. 
 

 56.  Lest we forget that no 

prosecution case is foolproof and the 

same is bound to suffer from some lacuna 

or the other. It is only when such lacunae 

are on material aspects going to the root 

of the matter, it may have bearing on the 

outcome of the case, else such 

shortcomings are to be ignored. Reference 

may be made to a recent decision in Smt. 

Shamim v. State of (GNCT of Delhi), 

2018(10) SCC 509. 
 

 57.  When such incident takes place, 

one cannot expect a scripted version from 

witnesses to show as to what actually 

happened and in what manner it had 

happened. Such minor details normally 

are neither noticed nor remembered by 

people since they are in fury of incident 

and apprehensive of what may happen in 

future. A witness is not expected to 

recreate a scene as if it was shot after with 

a scripted version but what material thing 

has happened that is only noticed or 

remembered by people and that is stated 

in evidence. Court has to see whether in 

broad narration given by witnesses, if 

there is any material contradiction so as to 

render evidence so self contradictory as to 

make it untrustworthy. Minor variation or 

such omissions which do not otherwise 

affect trustworthiness of evidence, which 

is broadly consistent in statement of 

witnesses, is of no legal consequence and 

cannot defeat prosecution. 
 

 58.  In all criminal cases, normal 

discrepancies are bound to occur in the 

depositions of witnesses due to normal 

errors of observations, namely, errors of 

memory due to lapse of time or due to 

mental disposition such as shock and 

horror at the time of occurrence. Where 

the omissions amount to a contradiction, 

creating a serious doubt about truthfulness 

of the witness and other witnesses also 

make material improvement while 

deposing in the court, such evidence 

cannot be safe to rely upon. However, 

minor contradictions, inconsistencies, 

embellishments or improvements on 

trivial matters which do not affect the 

core of the prosecution case, should not 

be made a ground on which the evidence 

can be rejected in its entirety. Court has to 

form its opinion about the credibility of 

witness and record a finding, whether his 

deposition inspires confidence. 

Exaggerations per se do not render the 

evidence brittle, but can be one of the 

factors to test credibility of the 

prosecution version, when entire evidence 

is put in a crucible for being tested on the 

touchstone of credibility. Therefore, mere 

marginal variations in the statement of a 

witnesses cannot be dubbed as 

improvements as the same may be 

elaborations of the statements made by 

the witnesses earlier. Only such omissions 

which amount to contradictions in 

material particulars i.e. go to the root of 

the case/materially affect the trial or core 

of the prosecution's case, render the 

testimony of the witness liable to be 

discredited. [Vide: State Represented by 

Inspector of Police v. Saravanan & 

Anr., AIR 2009 SC 152; Arumugam v. 
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State, AIR 2009 SC 331; Mahendra 

Pratap Singh v. State of Uttar Pradesh, 

(2009) 11 SCC 334; and Dr. Sunil 

Kumar Sambhudayal Gupta & Ors. v. 

State of Maharashtra, JT 2010 (12) SC 

287]. 
 

 59.  Thus after analysing entire 

evidence with the settled principle of law 

as discussed above, we are of the view 

that contradiction pointed out are not fatal 

to prosecution case and do not affect the 

veracity of prosecution witnesses 

therefore, above arguments also have no 

substance. 
 

 60.  In view of above discussion, we 

are satisfied that prosecution has 

succeeded to prove that accused-appellant 

has committed murder of Dinesh on the 

date, time and place and the manner, as 

stated in F.I.R. as also oral deposition of 

PW-1, and the guilt having been proved 

beyond reasonable doubt, appellant has 

rightly been convicted for offence under 

Section 302 I.P.C. 
 

 61.  So far as sentence is concerned, 

it is always a difficult task requiring 

balancing of various considerations. The 

question of awarding sentence is a matter 

of discretion to be exercised on 

consideration of circumstances 

aggravating and mitigating in the 

individual cases. 
 

 62.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to the facts 

and circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation of 

court to constantly remind itself that right 

of victim, and be it said, on certain 

occasions person aggrieved as well as 

society at large can be victims, never be 

marginalized. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The court will 

be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide : 

(Sumer Singh vs. Surajbhan Singh and 

others, (2014) 7 SCC 323, Sham Sunder 

vs. Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. 

State of Rajasthan, (1996) 2 SCC 175]. 
 

 63.  In view of above propositions of 

law, the paramount principle that should 

be the guiding laser beam is that 

punishment should be proportionate to 

gravity of offence. 
 

 64.  Hence, applying the principles 

laid down by Supreme Court in the 

aforesaid judgments and having regard to 

the totality of facts and circumstances of 

case, nature of offence and the manner in 

which it was executed or committed in the 

case in hand, we are clearly of the view 

that punishment imposed upon accused-

appellants is proportionate to gravity of 
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offence and, therefore, impugned 

judgment of Court below does not deserve 

to be interfered on this score also. 
 

 65. In the result, appeal is dismissed. 

Impugned judgment and order dated 

31.05.2013 passed by Sri Ajay Kumar, 

Additional District and Sessions Judge, 

Court No. 16, Meerut convicting 

Appellant-Rajesh, under Sections 302 IPC 

is hereby confirmed/affirmed. 
 

 66.  Copy of this order along with 

lower Court record be sent to Court 

concerned forthwith. 
 

 67.  A copy of this order be also sent 

to Appellant through concerned Jail 

Superintendent. 
 

 68. Sri Saurabh Sachan, learned Amicus 

Curiae has assisted the Court very diligently. 

We provide that he shall be paid counsel's fee 

as Rs.11,000/-. State Government is directed 

to ensure payment of aforesaid fee through 

Additional Legal Remembrancer posted in the 

office of Advocate General at Allahabad to Sri 

Saurabh Sachan, Amicus Curiae, without any 

delay and, in any case, within 15 days from 

the date of receipt of copy of this judgment.  
---------- 
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(Delivered by Hon’ble Rajendra Kumar-

IV, J.) 
 

 1.  Accused-appellant stood for trial 

in Sessions Trial No. 54 of 2010 (State v. 

Mumtaz, Case Crime No. 24 of 2010), 

under Sections 302, 376 and 201 IPC, 

Police Station Mugalsarain, District 

Chandauli, pending in the Court of 

Additional District and Sessions Judge, 

FTC, Court No.1, Chandauli and came to 

be convicted by said Court, vide judgment 

and order dated 31.08.2016, sentencing 

him under Section 302 IPC to undergo 

imprisonment for life and fine of Rs. 

5,000/-, Section 201 IPC to undergo five 

years' imprisonment and fine of Rs. 

1000/-. Sentence under Sections 302 and 

201 shall run concurrently. In default of 

payment of fine, he shall further undergo 

three months additional imprisonment, 

Trial Court has acquitted accused-

appellant under Section 376 IPC. 

Appellant sought interference of this 

Court by filing this Jail Appeal from Jail 

through Jail Superintendent concerned. 
 

 2.  Prosecution story, in brief, as 

borne out from First Information Report 

(hereinafter referred to as 'FIR') and 

factual matrix of the case is that PW-1, 

Alimuddin, submitted a written report, 

Ex. Ka-1, in the Police Mugalsarain, 

District Chandauli, stating that his 

daughter (victim name withheld by us), 

used to go to read Arbi language and learn 

Power-loom work in the house of 

Mumtaz, who is neighbour of victim. On 

the fateful day i.e. 19.01.2010, at about 

3:00 pm, victim had gone to house of 

accused-appellant to read Arabi language 

and to learn Power-loom work, as usual. 

When she did not return back from the 

house of accused-appellant, PW-1 went to 

house of accused-appellant to search his 

daughter. He found that house of accused-

appellant was locked. Then he made a 

drastic search of his daughter in the 

village but found no where. In the next 

morning, he again went to the house of 

accused-appellant and saw that dead body 

of his daughter was lying on the earth in 

the north street adjacent to the door and 

window of Mumtaj's house. Dead body 

bore sign of injuries around the face and 

her both hands were tied with her Scarf in 

front. He suspected that his daughter has 

been murdered after committing rape by 

accused-appellant. He informed the 

Policed Station concerned and submitted 

an application requesting to register an 

FIR against accused-appellant. 
 

 3.  On the basis of written report 

Ex.Ka-1, chick FIR, Ex.Ka-17 was 

registered by PW-8, Kanhaiya Lal Pathak, 

as Case Crime No. 24 of 2010 under 

Sections 376, 302 and 201 IPC against 

accused-appellant. Entry of case was 

made by him in General Diary. Copy 

whereof is Ex. Ka-18. 
 

 4.  Immediately after registration of 

case, PW-7, Ratan Singh Yadav 

commenced investigation, proceeded to 

spot, visited the place of incident, prepared 

site plant Ex.Ka-12, recorded statement of 

witnesses, took Scarf (Dupatta) in his 

possession, prepared memo thereof Ex.Ka-

3, took blood stained and simple earth, 

pieces of brick in his possession and got 

prepared memo by PW-6. 
 

 5.  PW-6, SI Sobha Pandey, on the 

direction of the then SHO Ratan Singh 

Yadav PW-7, held inquest over the dead 

body of victim and prepared inquest 

report Ex.Ka-2 and other papers relating 

thereto, sealed the dead body and sent to 

mortuary for postmortem. 
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 6.  PW-5, Dr. Vinod Kumar Singh 

conducted autopsy over dead body of 

victim, aged about 14 years, daughter of 

Allimuddin, resident of Muhammadpur 

Malokhar, Police Station Mugalsarain, 

District Chanduali and prepared 

postmortem report Ex. Ka-4, expressing 

his opinion that death was possible about 

one day prior to postmortem due to 

hemorrhage on account of ante-mortem 

injuries. Doctor found following ante-

mortem injuries on the body of deceased, 

which read as under :- 
 

  i. No blood from nose, ear and 

urethra. 
 

  ii. No bleeding from vaginal 

orifice 
 

  iii. Lacerated wound 7cm x 6cm 

right corner of mouth including upper 

half lip and lower half lip with cheek 

exposing teeth. 
 

  iv. Abrasion on right side of 

neck with left eyebrow. Contusion 4cm x 

2cm on forehead. 
 

 7.  PW-7 after receiving the 

postmortem report of victim, tried to 

apprehend the accused but could not 

succeed. Later, on 02.02.2010 Police 

arrested accused-appellant at Railway 

Station, Mugalsarain, at about 8:15 pm, 

recorded his statement. After completing 

all formalities of investigation, submitted 

charge-sheet Ex.Ka-13 against accused-

appellant. 
 

 8.  Case, being exclusively triable by 

Court of Sessions, was committed to 

Sessions Judge, wherefrom, it was 

transferred to Additional District and 

Sessions Judge, FTC, Court No.1, 

Chandauli for disposal in accordance with 

law. 
 

 9.  Trial Court framed charges on 

23.08.2010 against accused-appellant 

under Sections 302, 376 and 201 IPC, 

which reads as under :- 
 

"vkjksi  
 

  eSa] fnyhi dqekj] l= U;k;k/kh'k ] 

pUnkSyh vki vfHk;qDr eqerkt dks fuEufyf[kr 

:i ls vkjksfir djrk gwW%&  
 

  izFker~ %& ;g fd fnukad 19-01-2010 

dks nksigj esa fdlh le; cgn~ xzke eqgEeniqj& 

eyk[kj] Fkkuk& eqxyljk;] tuin& pUnkSyh es 

vki ;g tkurs gq;s fd oknh vyheqn~nhu dh 

iq=h xqyDlk dqekjh mez 14 o"kZ dk xyk nckus 

ls mldh eR̀;q gks ldrh gS] vkius xqyDlk 

dqekjh dk xyk nck dj o pksVs igqapk dj 

mldh gR;k dkfjr dj nh vkSj bl izdkj 

vkius Hkk- n- la- dh /kkjk &302 ds vUrxZr 

n.Muh; vijk/k fd;k tks bl U;k;ky; ds 

izlaKku esa gSA  
 

  f}rh;r~%& ;g fd mijksDr frfFk] 

le; o LFkku ij vkius oknh vyheqn~nhu dh 

iq=h xqyDlk dqekjh mez 14 o"kZ ds lkFk 

tcjnLrh mldh bPNk ds fo:) cykRdkj 

fd;kA bl izdkj vkius Hkk- na- la- dh /kkjk & 

376 ds vUrxZr n.Muh; vijk/k fd;k tks bl 

U;k;ky; ds izlaKku esa gSA  
 

  rr̀h;r~%& ;g fd mijksDr frfFk] 

le; o jkf= djhc 10-00 cts xqyDlk dqekjh 

dh gR;k djds lk{; dks foyksfir djus ds 

mn~ns'; ls mlds 'ko dks xyh esa Qsad fn;k 

vkSj bl izdkj vkius Hkk- na- la- dh /kkjk & 201 

ds vUrxZr n.Muh; vijk/k fd;k tks bl 

U;k;ky; ds izlaKku esa gSA  
 

  vkSj eSa] ,rn~}kjk vki dks funsZ'k nsrk 

gwW fd mijksDr vkjksi dks vki dk ijh{k.k bl 

U;k;ky; }kjk fd;k tk;A  
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  fnukad vxLr 23] 2010 bZ0  
 

  mijksDr vkjksi vfHk;qDr dks i<+dj 

lquk;k o le>k;k x;kA vfHk;qDr us mDr 

vkjksiks dks vLohdkj fd;k rFkk ijh{k.k dh 

;kpuk fd;kA  
 

  "I, Dilip Kumar, Sessions 

Judge, Chandauli, charge you, Mumtaz, 

with the following:-  
 

  First:That at any time on the 

noon of 19.01.2010 within the limits of 

village - Muhammadpur - Malakhar, PS - 

Mughalsarai, District - Chandauli, you, 

while knowing that constricting the throat 

of the complainant Alimuddin's daughter 

Gulaxa Kumari, aged 14 years, may 

cause her death, strangulated her and 

inflicted injuries, causing her death; 

thereby you committed an offence 

punishable under Section 302 IPC, which 

is in the cognizance of this court.  
 

  Second:That on the aforesaid 

date, time and place, you against her 

consent forcibly committed rape on the 

complainant Alimuddin's daughter 

Gulaxa Kumari, aged 14 years, thereby 

you committed an offence punishable 

under Section 376 IPC, which is in the 

cognizance of this court.  
 

  Third: That on the aforesaid 

date and place, you, having committed the 

murder of Gulaxa Kumari, disposed of the 

body at round 10:00 p.m. in a street with 

the intention to destroy the evidence, 

thereby you committed an offence 

punishable u/s 201 IPC, which is in the 

cognizance of this court.  
 

  I, hereby, direct you that for the 

aforesaid charges, you be tried by this 

court.  

  The aforesaid charges were 

read over and explained to the witnesses. 

The accused persons denied the said 

charges and sought trial. "  
 

(English Translation by Court)  
 

 10.  Accused-appellant pleaded not 

guilty and claimed trial. 
 

 11.  In order to substantiate its case, 

prosecution examined as many as eight 

witnesses in the following manner :- 
 

Sr. 

No.  
Name of 

PWs  
Nature 

of 

witness 

Paper proved  
 

1 Alimuddin  Facts  Ex. Ka-1 and 

2  

2 Rukaina Bibi  Facts  Nil  

3 Noor Ali  
 

Facts  Nil  

4 Julfekar 

Ansari  
Formal  
 

Ex.Ka-3  

5 Dr. Vinod 

Kumar Singh  
Formal  
 

Ex.Ka-5  

6 Shobha 

Pandey  
Formal  
 

Ex.Ka-2, 3, 9, 

10 and 11.  

7 Ratan Singh 

Yadav  
 

Formal  
 

Ex.Ka-3, 9, 

10, 11, 12, 13, 

16, 17 and 18.  

8 K.L. Pathak  Formal  
 

Ex.Ka-17 and 

18.  

 

 12.  On closure of prosecution 

evidence, statement under Section 313 of 

accused-appellant was recorded. In his 

statement, accused-appellant denied 

prosecution story in toto. Entire story is 

said to be wrong, he claimed false 

implication but did not choose to lead any 

defence evidence. 
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 13.  Ultimately, case came to be 

heard and decided by Additional District 

and Sessions Judge, FTC, Court No.1, 

Chandauli, who after hearing learned 

counsel for parties and analysing entire 

evidence (oral and documentary) led by 

prosecution, found accused-appellant 

guilty, convicted and sentenced, as stated 

above. 
 

 14.  Sri Vimlendu Tripathi, learned 

Amicus Curiae assailed order of 

conviction and sentence advancing 

following submissions :- 
 

  i. There is no eye witness of 

murder of victim. Case of prosecution 

rests upon circumstantial evidence. 
 

  ii. PW-1, 2 and 3 are not 

independent witness. They are relatives of 

deceased, therefore, their evidence cannot 

be termed as independent witness. 
 

  iii. There is no strong motive to 

accused-appellant to commit murder of 

victim. 
 

  iv. There is no complete chain 

in the circumstantial evidence leading the 

guilt of the accused-appellant. 
 

  v. There are material 

contradictions in the statements of 

witnesses rendering prosecution doubtful. 
 

  vi. Prosecution failed to prove 

its case beyond reasonable doubt. All link 

of circumstantial is not proved. 
 

  vii. Trial Court has not 

appreciated the evidence in right 

perspective and has drawn a wrong 

conclusion regarding the guilt of the 

accused-appellant. 

 15.  Learned AGA opposed 

submissions and submitted that accused-

appellant is named in FIR; and sufficient 

motive has been shown in FIR as well as 

statements against accused-appellant. It 

was further submitted that dead body of 

victim was recovered in the street 

adjacent to the house of accused-

appellant. Immediate after incident, 

accused-appellant was found absent in the 

house. He was arrested at Railway Station 

by Police. Fleeing away of accused-

appellant from his own house 

immediately after the incident is an 

important circumstance against him. 

Prosecution has proved complete chain of 

circumstances leading to the guilt of 

accused-appellant. Trial Court rightly 

convicted accused-appellant and sought 

dismissal of appeal. 
 

 16.  Dead body of victim was found 

in the street adjacent to the house of 

accused-appellant in the next morning of 

her disappearance; hands of victim were 

tied with her own scarf could not be 

disputed by the accused-appellant but 

according to learned counsel for accused-

appellant, he is not responsible for 

committing murder of victim. Even 

otherwise from the statement of PW-1, 2, 

3, 5 and 6, recovery of dead body adjacent 

to house of accused-appellant and 

assassination of victim stands proved. 
 

 17.  Only two questions remain for 

consideration; (i) "Whether accused-

appellant committed murder of victim or 

not?; and (ii) "Trial Court rightly 

convicted him under Sections 302 and 

201 IPC or not?" 
 

 18.  Now, we may proceed to 

consider rival submissions of learned 

counsel for parties and evidence, in brief, 
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available on record as well as some 

important decisions on this point. 
 

 19.  Only evidence against the 

accused-appellant to connect him with 

present case is that (i) the last seen theory 

as set forth by PW-1, 2 and 3 of victim in 

association of accused-appellant one day 

prior to detection of dead body; (ii) 

disappearance of accused-appellant from 

his house immediately after the incident; 

(iii) detection of dead body of the victim 

in street adjacent to his house; (iv) 

recovery of Lungi with blood and semens 

allegedly belong to accused-appellant 

from the place of occurrence. 
 

 20.  Argument Nos. 1 and 3 of 

learned counsel for accused-appellant are 

being discussed altogether. Now, we 

would like to proceed to consider the 

statements of witnesses. PW-1 deposed 

that his daughter (name withheld), aged 

about 14 years used to go to learn the 

work of Powerloom and study of Arabi 

language to the house of accused-

appellant-Mumtaz, where Smt. Jaida 

(mother of accused-appellant) taught her 

Arabi language and accused-appellant, in 

his own house, taught her Power-loom 

work. On the fateful day, as usual, his 

daughter (victim) went to learn Arabi 

language in the house of accused-

appellant and came back by 12 O'clock in 

the noon. Mother of accused-appellant 

and his wife went their maternal home in 

afternoon same day. On 19.01.2010, 

accused-appellant came to his house and 

took victim with him on the pretext of 

study. When she did not come back late in 

the evening, he along with his other 

family members tried to search her but 

despite drastic search, she was found no 

where. House of accused-appellant was 

locked from outside and there was nobody 

in the house. Nest morning, they again 

went to the house of accused-appellant-

Mumtaz and found a dead body of his 

daughter in the street adjacent to north 

door of accused-appellant's house. It 

appeared that she was raped by accused-

appellant-Mumtaz and on being opposed 

by her, murdered by accused-appellant, 

who ran away from the spot after 

throwing dead body in the street. He got 

scribed report of incident by one Anil 

Kumar Pandey and presented it to Police 

Station concerned. 
 

 21.  In his cross examination, he 

deposed that when accused-appellant 

came to his house to take his daughter, he 

was present in the house with his other 

family members. 
 

 22.  PW-2, Rukaina Bibi (mother of 

victim) deposed that her daughter used to 

go to house of accused-appellant for 

learing Power-loom work. On the fateful 

day, his daughter, aged about 14 years, 

went to house of accused-appellant to learn 

Arabi language from Smt. Jaida (mother of 

accused-appellant), which one day prior to 

detection of dead body of victim. Accused-

appellant-Mumtaz came to her house to 

call victim and took her, on the pretext of 

learning Arbi language, to his house. When 

victim did not return back to her house by 

late evening, they went to house of 

accused-appellant-Mumtaz, where door 

was locked outside and there was nobody 

in the house. Despite drastic search, she 

was found no where. In the next morning, 

at about 7:00 Am, corpse of victim was 

found in the street adjacent to the house of 

accused-appellant. It was further deposed 

that she was raped. Her Paijama bore 

semen and there was injury on her face. 

Her hands were tied with her own scarf. 

She was assassinated in cruel manner. 
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 23.  PW-3, Noor Ali (brother of 

victim) deposed that. as usual, at about 

9:00 am, victim used to go to learn Arabi 

language to the house of accused-

appellant and come back at about 12:00 

O'clock in the noon and again she had to 

go at 1:00 pm and come back at 5:00 pm. 

This was her usual time. On the fateful 

day i.e. 19.01.2010, at about 9:00 am, her 

sister (victim) went to house of accused-

appellant to learn Arabi language and 

came back at 12 O'clock in the noon. At 

about 2:00 pm, accused-appellant came to 

his house and took victim to his house on 

pretext of learning Arabi language. When 

victim did not come back to house by late 

evening. They went to house of the 

accused-appellant-Mumtaz and found his 

house locked outside. Next morning, on 

20.01.2010, dead body of victim was 

found lying in street adjacent to accused-

appellant's house. He came to know that 

mother of accused-appellant had gone in 

relation when accused took victim. He 

further deposed that victim was cruelly 

assassinated after rape. 
 

 24.  PW-1, 2 and 3 withstood lengthy 

cross-examination by learned counsel for 

accused-appellant but nothing adverse 

material could be brought so as to 

discredit their statements. PW-1, 2 and 3 

are natural witness. They must be present 

at the time, when accused-appellant took 

victim from her house on the pretext of 

learning Arabi language. PW-1, 2 and 3 

saw victim in association of accused-

appellant last. Later on, she did not come 

back and nobody has seen him alive till 

detection of dead body. Accused-

appellant offered a routine answer in his 

statement under Section 313 Cr.P.C., 

although he did not admit fact of taking 

victim with him. PW-1, 2 and 3 

established that accused took with him 

and they saw victim last, in the company 

of accused-appellant. He did not offer any 

proper explanation. On the other hand, 

PW-1, 2 and 3 established that victim was 

taken by accused-appellant from the 

house. at 12:00 O'clock in the noon. 

Accused-appellant was under obligation 

to offer a proper explanation, what had 

happened with victim and who murdered 

her. It is also relevant to mention here that 

accused-appellant disappeared from his 

house till his arrest and his house remain 

locked. This fact also finds support from 

statement of PW-1, 2 and 3. Conduct of 

accused-appellant fleeing away from his 

house becomes relevant and is an 

additional link evidence against him. 

Dead body of victim and one Lungi, 

allegedly belonged to accused-appellant, 

have been recovered from street adjacent 

to house of accused-appellant and 

accused-appellant was not present in the 

house, if the victim was murdered by 

someone else, accused-appellant could 

have informed first, but he did not do so. 

Accused-appellant has also not offered 

any explanation how his Lungi was found 

there. All the circumstances indicate, guilt 

of accused-appellant and proved that 

accused-appellant is only and only person 

who committed murder of victim and 

threw the body in the street adjacent to his 

house. 
 

 25.  In case, in hand, there is no eye 

witness of occurrence and case of 

prosecution rests on circumstantial 

evidence. The normal principle in a case 

based on circumstantial evidence is that 

circumstances from which an inference of 

guilt is sought to be drawn must be 

cogently and firmly established; that those 

circumstances should be of a definite 

tendency unerringly pointing towards the 

guilt of accused-appellant; that the 
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circumstances taken cumulatively should 

form a chain so complete that there is no 

escape from the conclusion that within all 

human probability the crime was 

committed by the accused-appellant and 

he should be incapable of explanation on 

any hypothesis other than that of the guilt 

of the accused-appellant and inconsistent 

with his innocence. 
 

 26.  Hanumant Govind Nargundkar 

& Anr. v. State of M.P., AIR 1952 SC 

343, is the basic judgment of the Supreme 

Court on appreciation of evidence, when 

the case depends only on circumstantial 

evidence, which has been consistently 

relied in later judgments. In this case as 

long back as in 1952, Hon'ble Mahajan, J 

expounded various concomitant of proof 

of a case based purely on circumstantial 

evidence and said: 
 

  "... circumstances should be of 

a conclusive nature and tendency and 

they should be such as to exclude every 

hypothesis but the one proposed to be 

proved...... it must be such as to show that 

within all human probability the act 

must have been done by the accused."  
 

 27.  In Hukam Singh v. State of 

Rajasthan, AIR 1977 SC 1063, Court 

said, where a case rests clearly on 

circumstantial evidence, inference of guilt 

can be justified only when all the 

incriminating facts and circumstances are 

found to be incompatible with innocence 

of accused-appellant or guilt of any other 

person. 
 

 28.  In Sharad Birdhichand Sarda 

v. State of Maharashtra, AIR 1984 SC 

1622, Court while dealing with a case 

based on circumstantial evidence, held, 

that onus is on prosecution to prove that 

chain is complete. Infirmity or lacuna, in 

prosecution, cannot be cured by false 

defence or plea. Conditions precedent 

before conviction, based on circumstantial 

evidence, must be fully established. Court 

described following condition precedent :- 
 

  (1) the circumstances from 

which the conclusion of guilt is to be 

drawn should be fully established. The 

circumstances concerned 'must or 

should' and not 'may be' established. 
 

  (2) the facts so established 

should be consistent only with the 

hypothesis of the guilt of the accused, 

that is to say, they should not be 

explainable on any other hypothesis 

except that the accused is guilty. 
 

  (3) the circumstances should be 

of a conclusive nature and tendency. 
 

  (4) they should exclude every 

possible hypothesis except the one to be 

proved, and 
 

  (5) there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused.               (emphasis added)  
 

 29.  In Ashok Kumar Chatterjee v. 

State of Madhya Pradesh, AIR 1989 SC 

1890, Court said: 
 

  "...when a case rests upon 

circumstantial evidence such evidence 

must satisfy the following tests :-  
 

  (1) the circumstances from 

which an inference of guilt is sought to be 
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drawn, must be cogently and firmly 

established; 
 

  (2) those circumstances should 

be of a definite tendency unerringly 

pointing towards guilt of the accused; 
 

  (3) the circumstances, taken 

cumulatively; should form a chain so 

complete that there is no escape from 

the conclusion that within all human 

probability the crime was committed by 

the accused and none else; and, 
 

  (4) the circumstantial evidence 

in order to sustain conviction must be 

complete and incapable of explanation 

of any other hypothesis than that of the 

guilt of the accused and such evidence 

should not only be consistent with the 

guilt of the accused but should be 

inconsistent with his innocence." 
 

                                       (emphasis added)  
 

 30.  In C. Chenga Reddy and 

Others v. State of Andhra Pradesh, 

1996(10) SCC 193, Court said: 
 

  "In a case based on 

circumstantial evidence, the settled law is 

that the circumstances from which the 

conclusion of guilt is drawn should be 

fully proved and such circumstances 

must be conclusive in nature. Moreover, 

all the circumstances should be complete 

and there should be no gap left in the 

chain of evidence. Further, the proved 

circumstances must be consistent only 

with the hypothesis of the guilt of the 

accused and totally inconsistent with his 

innocence. "                  (emphasis added)  

 
 31.  In Bodh Raj @ Bodha and 

Ors. v. State of Jammu and Kashmir, 

2002(8) SCC 45 Court quoted from Sir 

Alfred Wills, "Wills' Circumstantial 

Evidence" (Chapter VI) and in para 15 of 

judgement said: 
 

  "(1) the facts alleged as the 

basis of any legal inference must be 

clearly proved and beyond reasonable 

doubt connected with the factum 

probandum;  
 

  (2) the burden of proof is 

always on the party who asserts the 

existence of any fact, which infers legal 

accountability; 
 

  (3) in all cases, whether of 

direct or circumstantial evidence the best 

evidence must be adduced which the 

nature of the case admits; 
 

  (4) in order to justify the 

inference of guilt, the inculpatory facts 

must be incompatible with the innocence 

of the accused and incapable of 

explanation, upon any other reasonable 

hypothesis than that of his guilt, 
 

  (5) if there be any reasonable 

doubt of the guilt of the accused, he is 

entitled as of right to be acquitted." 
                                   (emphasis added)  
 

 32.  The above principle in respect of 

circumstantial evidence has been 

reiterated in subsequent authorities also in 

Shivu and Another v. Registrar 

General High Court of Karnataka and 

Another, 2007(4) SCC 713 and Tomaso 

Bruno v. State of U.P., 2015(7) SCC 

178. 
 

 33.  Learned counsel for accused-

appellant argued that all the three witness 

PW-1, 2 and 3 are relative of deceased, 
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therefore, they cannot be termed as 

independent witness and they are not 

worthy to credence. We are not impressed 

with the argument of learned counsel for 

accused-appellant and reject the same. 

Argument made by learned counsel for 

accused-appellant is thoroughly 

misconceived for the reasons that PW-1, 2 

and 3 being father, mother and brother of 

deceased are natural witness. Their 

presence must have been in the house, 

when accused-appellant took victim from 

house on the pretext of learning Arabi 

language 
 

 34.  In Dharnidhar v. State of UP 

(2010) 7 SCC 759, Court has observed as 

follows :- 
 

  "There is no hard and fast rule 

that family members can never be true 

witnesses to the occurrence and that they 

will always depose falsely before the 

Court. It will always depend upon the 

facts and circumstances of a given case. 

In the case of Jayabalan v. U.T. of 

Pondicherry (2010) 1 SCC 199, this 

Court had occasion to consider whether 

the evidence of interested witnesses can 

be relied upon. The Court took the view 

that a pedantic approach cannot be 

applied while dealing with the evidence of 

an interested witness. Such evidence 

cannot be ignored or thrown out solely 

because it comes from a person closely 

related to the victim"  
 

 35.  In Ganga Bhawani v. Rayapati 

Venkat Reddy and Others, 2013(15) 

SCC 298, Court has held as under :- 
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.  
 

  (Vide: Bhagalool Lodh & Anr. 

v. State of UP, AIR 2011 SC 2292; and 

Dhari & Ors. v. State of U. P., AIR 

2013 SC 308)."  
 

 36.  It is settled that merely because 

witnesses are close relatives of victim, 

their testimonies cannot be discarded. 

Relationship with one of the parties is not 

a factor that affects credibility of witness, 

more so, a relative would not conceal the 

actual culprit and make allegation against 

an innocent person. However, in such a 

case, Court has to adopt a careful 

approach and analyse the evidence to find 

out that whether it is cogent and credible 

evidence. 
 

 37.  In so far as motive is concerned, 

it is also notable that mind set of accused 

persons differs from each other. Thus, 

merely because that there was no strong 

motive to commit the present offence, 

prosecution case cannot be disbelieved. 

We do not find any substance in the 

argument advanced by learned counsel for 

appellant. 
 

 38.  Next argument advanced by 

learned counsel for accused-appellant, in 

so far as discrepancies, variation and 

contradiction in the prosecution case is 

concerned, we have analysed entire 

evidence in consonance with the 

submissions raised by learned counsel for 
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the accused-appellant and find that the 

same do not go to the root of case and 

accused-appellant is not getting its 

benefits. 
 

 39 . In Sampath Kumar v. Inspector 

of Police, Krishnagiri, (2012) 4 SCC 124, 

Court has held that minor contradictions 

are bound to appear in the statements of 

truthful witnesses as memory sometimes 

plays false and sense of observation 

differs from person to person. 
 

 40.  We lest not forget that no 

prosecution case is foolproof and the same is 

bound to suffer from some lacuna or the other. 

It is only when such lacunae are on material 

aspects going to the root of the matter, it may 

have bearing on the outcome of the case, else 

such shortcomings are to be ignored. 

Reference may be made to a recent decision 

of the Apex Court (3 Judges) in Criminal 

Appeal No. 56 of 2018, Smt. Shamim v. 

State of (NCT of Delhi), decided on 

19.09.2018. 
 

 41.  In Sachin Kumar Singhraha 

Vs. State of Madhya Pradesh in 

Criminal Appeal Nos. 473-474 of 2019 

decided on 12.3.2019, Court has observed 

that the Court will have to evaluate the 

evidence before it keeping in mind the 

rustic nature of the depositions of the 

villagers, who may not depose about 

exact geographical locations with 

mathematical precision. Discrepancies of 

this nature, which do not go to the root of 

the matter, do not obliterate otherwise 

acceptable evidence. It need not be stated 

that it is by now well settled that minor 

variations should not be taken into 

consideration while assessing the 

reliability of witness testimony and the 

consistency of the prosecution version as 

a whole. 

 42.  e, we are satisfied that 

prosecution has successfully proved its 

case beyond reasonable doubt against 

accused-appellant and Trial Court has 

rightly convicted him for having 

committed an offence under Sections 302 

and 201 IPC. Appeal is devoid of merit 

and liable to be dismissed. 
 

 43.  So far as sentence of accused-

appellant is concerned, it is always a 

difficult task requiring balancing of 

various considerations. The question of 

awarding sentence is a matter of 

discretion to be exercised on 

consideration of circumstances 

aggravating and mitigating in the 

individual cases. 
 

 44.  It is settled legal position that 

appropriate sentence should be awarded 

after giving due consideration to facts and 

circumstances of each case, nature of 

offence and the manner in which it was 

executed or committed. It is obligation of 

court to constantly remind itself that right 

of victim, and be it said, on certain 

occasions person aggrieved as well as 

society at large can be victims, never be 

marginalised. The measure of punishment 

should be proportionate to gravity of 

offence. Object of sentencing should be to 

protect society and to deter the criminal in 

achieving avowed object of law. Further, 

it is expected that courts would operate 

the sentencing system so as to impose 

such sentence which reflects conscience 

of society and sentencing process has to 

be stern where it should be. The Court 

will be failing in its duty if appropriate 

punishment is not awarded for a crime 

which has been committed not only 

against individual victim but also against 

society to which criminal and victim 

belong. Punishment to be awarded for a 



524                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

crime must not be irrelevant but it should 

conform to and be consistent with the 

atrocity and brutality which the crime has 

been perpetrated, enormity of crime 

warranting public abhorrence and it 

should 'respond to the society's cry for 

justice against the criminal'. [Vide: 

Sumer Singh vs. Surajbhan Singh and 

others, (2014) 7 SCC 323, Sham Sunder 

vs. Puran, (1990) 4 SCC 731, M.P. v. 

Saleem, (2005) 5 SCC 554, Ravji v. 

State of Rajasthan, (1996) 2 SCC 175]. 
 

 45.  Hence, applying the principles 

laid down in the aforesaid judgments and 

having regard to the totality of facts and 

circumstances of case, motive, nature of 

offence and the manner in which it was 

executed or committed, we find that 

punishment imposed upon accused-

appellant by Trial Court in impugned 

judgment and order is not excessive and it 

appears fit and proper and no ground 

appears to interfere in the matter on the 

point of punishment imposed upon him. 
 

 46.  We, therefore, find no merit in 

appeal. Present Jail Appeal lacks merit and 

is, accordingly, dismissed. Judgement and 

order dated 31.08.2016 passed by Additional 

Sessions Judge, FTC Court No.1, Chandauli 

in Session Trial No. 54 of 2010, (State v. 

Mumtaz), arising out of Case Crime No. 24 of 

2010, Police Station Mugalsarain, under 

Sections 302 and 201 IPC, is maintained and 

confirmed. 
 

 47.  Lower Court record along with a 

copy of this judgment be sent back 

immediately to District Court and Jail 

concerned for compliance and apprising 

the accused-appellant. 
 

 48.  Before parting, we provide that 

Sri Vimlendu Tripathi, Advocate, who 

has appeared as Amicus Curiae for 

appellant in present Jail Appeal, shall be 

paid counsel's fee as Rs. 11,500/- for his 

valuable assistance. State Government is 

directed to ensure payment of aforesaid 

fee through Additional Legal 

Remembrancer, posted in the office of 

Advocate General at Allahabad, without 

any delay and, in any case, within one 

month from the date of receipt of copy of 

this judgment.  
---------- 
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The State of U.P. & Ors.      ...Opp. Parties 
 
Counsel for the Revisionist: 
Sri B.R. Singh 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Cr.P.C., 1973 - Section 397/401 - 
Revisional Jurisdiction of High Court - is 
supervisory jurisdiction exercised to 
correct the manifest error in the orders 

of subordinate courts. It is distinct from 
Appellate jurisdiction - Acquittal of 
accused-Double presumption of 

innocence in his favour - Revisional 
powers of High Court to be exercised 
only when the Court lacks jurisdiction or 

has excluded evidence which was 
admissible, or relied on inadmissible 
evidence or material evidence has been 
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overlooked.  (Para 4, 5, 6, 13 & 15) 
 

In case of acquittal, there is double 
presumption in favour of the accused. Firstly, 
the presumption of innocence is available to 

him under the fundamental principle of 
criminal jurisprudence that every person shall 
be presumed to be innocent unless he is 

proved guilty by a competent court of law. 
Secondly, the accused having secured his 
acquittal, the presumption of his innocence is 
further reinforced, reaffirmed and 

strengthened by the Trial Court. 
 
The revisional jurisdiction of the High Court 

cannot be invoked merely because the lower 
court has taken a wrong view of law or 
misappreciated the evidence on record. If the 

Court lacks jurisdiction or has excluded 
evidence which was admissible or relied on 
inadmissible evidence or material evidence has 

been overlooked etc., then only this Court 
would be justified in exercising revisional 
power and not otherwise. 

 
Unless there is a patent and culpable illegality 
justifying interference in judgment of acquittal, 

this Court shall not and should not interfere in 
criminal revision. The revision is dismissed. 
Interim order, if any, stands vacated. 
 

Criminal Revision dismissed (E-3) 
 
Case law discussed: - 

 
1. D. Stephens Vs Nosibolla AIR 1951 SC 196 

2. K. Chinnaswamy Reddy Vs St. of A.P. AIR 

1962 SC 1788 

3. Mahendra Pratap Singh Vs Sarju Singh AIR 
1968 SC 707 

4. Khetrabasi Samal Vs St. of Ori. AIR 1970 SC 272 

5. Satyendra Nath Dutta & anr. Vs Ram Narain 
AIR 1975 SC 580 

6. Jagannath Choudhary & ors. Vs Ramayan 
Singh & anr. (2002) 5 SCC 659 

7. Johar & ors. Vs Mandal Prasad & anr. 2008 

Cr.L.J. 1627 (S.C.) 

8. Duli Chand Vs Delhi Administration (1975) 4 
SCC 649 

9. Pathumma & anr. Vs Muhammad (1986) 2 
SCC 585 

10. Munna Devi Vs St. of Raj. & anr. (2001) 9 

SCC 631 

11. Ram Briksh Singh & ors. Vs Ambika Yadav 
& anr. (2004) 7 SCC 665 

12. Shivaji Sahebrao Bobade & anr. Vs St. of 
Mah. AIR 1973 SC 2622 

13. Girija Prasad (Dead) by L.Rs. Vs St. of M.P. 
(2007) 7 SCC 625 

14. St. of Goa Vs Sanjay Thakran (2007) 3 
SCC 755 

15. Chandrappa Vs St. of Kar. (2007) 4 SCC 

415 

16. St. of Raj. Vs Shera Ram alias Vishnu 
Dutta (2012) 1 SCC 602 

17. Shivasharanappa & ors. Vs St. of Kar. & 
ors. (2013) 5 SCC 705 

 

(Delivered by Hon'ble Sudhir Agarwal, J.) 
 

 1.  Heard Sri B.R. Singh, learned 

counsel for revisionist and perused the 

record. 
 

 2.  This criminal revision under 

Section 397/401 Cr.P.C., has been filed 

aggrieved by order dated 30.05.1996 

passed by IInd Additional Sessions Judge, 

Etah in Session Trial No. 521 of 1994, 

whereby Respondents were acquitted 

from the offence under Sections 302/34 

IPC. 
 

 3.  Despite repeated query learned 

counsel for revisionist could not point out 

any error in the judgment in question 

particularly in view of the categorical 
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finding recorded by Court below in para 

28 of judgment that both the witnesses of 

fact, i.e., PWs-1 and 2 were not present at 

the time of incident in village in question. 

Their testimony has also been found 

contrary to medical report and Court 

below has also recorded finding that First 

Information Report was ante-time. These 

findings have not been shown perverse or 

contrary to material on record so as to 

justify interference in criminal revision. 
 

 4.  The judicial review in exercise of 

revisional jurisdiction is not like an appeal. 

It is a supervisory jurisdiction which is 

exercised by the Court to correct the 

manifest error in the orders of subordinate 

courts but should not be exercised in a 

manner so as to turn the Revisional court in 

a Court of Appeal. The legislature has 

differently made provisions for appeal and 

revision and the distinction of two 

jurisdictions has to be maintained. 
 

 5.  Construing old Section 439 of 

Criminal Procedure Code, 1898, 

pertaining to revisional jurisdiction, the 

Court in D. Stephens Vs. Nosibolla, AIR 

1951 Sc 196 said that revisional 

jurisdiction under Section 439 of the Code 

ought not to be exercised lightly 

particularly when it is invoked by private 

complainant against an order of acquittal 

which could have been appealed against 

by the Government under Section 417. It 

could be exercised only in exceptional 

cases where the interests of public justice 

require interference for the correction of a 

manifest illegality, or the prevention of a 

gross miscarriage of justice. In other 

words, the revisional jurisdiction of the 

High Court cannot be invoked merely 

because the lower court has taken a wrong 

view of law or misappreciated the 

evidence on record. 

 6.  In K. Chinnaswamy Reddy Vs. 

State of Andhra Pradesh, AIR 1962 SC 

1788 it was held that revisional 

jurisdiction should be exercised by the 

High Court in exceptional cases only 

when there is some glaring defect in the 

procedure or a manifest error on a point of 

law resulting in flagrant miscarriage of 

justice. However, this was also a case in 

which revisional jurisdiction was invoked 

against an order of acquittal. If the Court 

lacks jurisdiction or has excluded 

evidence which was admissible or relied 

on inadmissible evidence or material 

evidence has been overlooked etc., then 

only this Court would be justified in 

exercising revisional power and not 

otherwise. 
 

 7.  The above view has been 

reiterated in Mahendra Pratap Singh 

Vs. Sarju Singh, AIR 1968 SC 707; 

Khetrabasi Samal Vs. State of Orissa, 

AIR 1970 SC 272; Satyendra Nath 

Dutta and another Vs. Ram Narain, 

AIR 1975 SC 580; Jagannath 

Choudhary and others Vs. Ramayan 

Singh and another, 2002(5) SCC 659; 

and, Johar and others Vs. Mandal 

Prasad and another, 2008 Cr.L.J. 1627 

(S.C.). 
 

 8.  In Duli Chand Vs. Delhi 

Administration, 1975(4) SCC 649 the 

Court reminded that jurisdiction of High 

Court in criminal revision is severely 

restricted and it cannot embark upon a re-

appreciation of evidence. While 

exercising supervisory jurisdiction in 

revision the Court would be justified in 

refusing to re-appreciate evidence for 

determining whether the concurrent 

findings of fact reached by learned 

Magistrate and Sessions Judge was 

correct. 
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 9.  In Pathumma and another Vs. 

Muhammad, 1986(2) SCC 585 

reiterating the above view the Court said 

that in revisional jurisdiction the High 

Court would not be justified in 

substituting its own view for that of a 

Magistrate on a question of fact. 
 

 10.  In Munna Devi Vs. State of 

Rajasthan and another, 2001(9) SCC 

631 the Court said: 
 

 "The revision power under the Code 

of Criminal procedure cannot be 

exercised in a routine and casual manner. 

While exercising such powers the High 

Court has no authority to appreciate the 

evidence in the manner as the trial and 

the appellate courts are required to do. 

Revisional powers could be exercised 

only when it is shown that there is a legal 

bar against the continuance of the 

criminal proceedings or the framing of 

charge or the facts as stated in the First 

Information Report even if they are taken 

at the face value and accepted in their 

entirety do not constitute the offence for 

which the accused has been charged."  
 

 11.  In Ram Briksh Singh and 

others Vs. Ambika Yadav and another, 

2004(7) SCC 665, in a matter again 

arising from the judgment of acquittal, the 

revisional power of High Court was 

examined and the Court said: 
 

  "4. Sections 397 to 401 of the 

Code are group of sections conferring 

higher and superior courts a sort of 

supervisory jurisdiction. These powers 

are required to be exercised sparingly. 

Though the jurisdiction under Section 401 

cannot be invoked to only correct wrong 

appreciation of evidence and the High 

Court is not required to act as a court of 

appeal but at the same time, it is the duty 

of the court to correct manifest illegality 

resulting in gross miscarriage of justice."  
 

 12.  Moreso, if an appeal is filed 

against acquittal despite the fact that 

plenary power of Appellate Court to 

review the whole evidence on which order 

of acquittal is founded has been 

recognized by a Three Judge Bench of 

Supreme Court in Shivaji Sahebrao 

Bobade and another vs. State of 

Maharashtra, AIR 1973 SC 2622 and 

it has been followed in Girija Prasad 

(Dead) by L.Rs. vs. State of Madhya 

Pradesh, 2007(7) SCC 625 and State 

of Goa vs. Sanjay Thakran, 2007(3) 

SCC 755, still Court has held that in 

the matter of acquittal there are certain 

other principles which are to be kept in 

mind. 
 

 13.  In Chandrappa vs. State of 

Karnataka, 2007(4) SCC 415 Court said 

that an Appellate Court, however, must 

bear in mind that in case of acquittal, 

there is double presumption in favour of 

the accused. Firstly, the presumption of 

innocence is available to him under the 

fundamental principle of criminal 

jurisprudence that every person shall be 

presumed to be innocent unless he is 

proved guilty by a competent court of 

law. Secondly, the accused having 

secured his acquittal, the presumption of 

his innocence is further reinforced, 

reaffirmed and strengthened by the Trial 

Court. 
 

 14.  Further in State of Rajasthan 

vs. Shera Ram alias Vishnu Dutta, 

2012(1) SCC 602 Court said that High 

Court is required to see that unless 

there are substantial and compelling 

circumstances, the order of acquittal is 



528                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

not required to be reversed in appeal. 

All these authorities have been referred 

and followed in Shivasharanappa and 

others vs. State of Karnatapa and 

others, 2013(5) SCC 705. 
 

 15.  In the present case above 

principles are not only applicable in 

entirety but makes the jurisdiction of this 

Court further narrower for the reason that 

here the judgment of acquittal has been 

challenged in revision where the scope of 

judicial review is further limited as 

already discussed above and not as wide 

as that of Appellate Court. Therefore, 

unless there is a patent and culpable 

illegality justifying interference in 

judgment of acquittal, this Court shall not 

and should not interfere in criminal 

revision. 
 

 16.  The revision is dismissed. 

Interim order, if any, stands vacated 
 

 17. Certify this judgment to the 

lower Court immediately. 
---------- 
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A. Cr.P.C., 1973-Section 319 - Revisionists 
though nominated in the F.I.R exonerated 
in the Police Report on basis of alibi -“ 

Evidence” - is limited to the evidence 
recorded by the trial court - Statement  
recorded under Section 161 of the Cr.Pc - 

Has only the limited purpose of 
contradicting the maker thereof- the other 
evidence which has come on record 

between the stage of taking cognizance by 
the Court till the commencement of the 
trial can merely be used for corroborative 
purposes - Plea of Alibi- Section 103 of the 

Evidence Act - Burden of Proof for 
establishing the plea of alibi - Could be 
done by leading evidence in trial court and 

not by relying on the material collected 
during investigation n- The Court in 
exercise of its inherent powers under 

Section 482 Cr.P.C. cannot consider the 
plea of alibi of an accused- Precedent-a 
decision is precedent on its own facts- the 

only thing binding a party is the ratio 
decidendi which is  generally secundum 
subjectam materiam-Application under 

Section 319 Cr.P.C.- is maintainable only 
when implicative evidence of probative 
value more than strong suspicion comes 

on record in shape of documentary or oral 
evidence in trial - Power under Section 319 
of the Code - is conferred on the court to 

ensure that justice is done to the society 
by bringing to book all those guilty of an 
offence and to render justice to the victim. 
 

Scope, ambit and sweep of expression 
"evidence" contained under Section 319 Cr.P.C. 
and explained in the para 85 in the 

Constitution Bench judgement of Hardeep 
Singh was not considered in the subsequent 
cases in Brijendra Singh's and Shiv Prakash 

Mishra's cases to the extent that any evidence 
collected during investigation either in favour 
of the prosecution or the accused cannot be 

taken into account while exercising the power 
under Section 319 Cr.P.C. In view of 
unambiguous interpretation to the word 

'evidence'; it is limited to the evidence 
recorded by the trial court".
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A decision is precedent on its own facts- The 
only thing in Judge's decision binding a party 

is the principle upon which the case is decided 
and for this reason it is important to analyze a 
decision and isolate from it the ratio decidendi. 

 
Application under Section 319 Cr.P.C. is 
maintainable only when implicative evidence of 

probative value more than strong suspicion 
comes on record in shape of documentary or 
oral evidence in trial. 
 

Statement under Section 161 Cr.P.C. is not a 
substantive piece of evidence. In view of 
proviso to subsection (1) of Section 162 

Cr.P.C., the statement can be used only with 
limited purpose of contradicting the maker 
thereof in the manner laid down in the said 

proviso. 
 
Consideration of plea of alibi -Section 103 of 

Evidence Act - burden of proof as to any 
particular fact lies on that person who wishes 
the court to believe in its existence, unless it is 

proved by any law that proof of that fact lies 
on a particular person- The Court in exercise 
of its inherent powers under Section 482 

Cr.P.C. cannot consider the plea of alibi of an 
accused at the stage of taking cognizance, 
framing of charges or summoning the accused 
on the basis of evidence recorded during trial 

under Section 319 Cr.P.C. 
 
The power under Section 319 of the Code is 

conferred on the court to ensure that justice is 
done to the society by bringing to book all 
those guilty of an offence and to render justice 

to the victim. One of the aims and purposes of 
the Criminal Justice System is to maintain 
social order. It is in recognition of this that the 

Code has specifically conferred a power in the 
court to proceed against others not arrayed as 
accused in the circumstances set out by this 

Section. Revision accordingly dismissed. 
 
Criminal Revision dismissed (E-3) 

 
Case law relied upon/discussed: - 
 

1. Hardeep Singh Vs St. of Punj. (2014) 3 SCC 
92 

2. Brijendra Singh & Ors. Vs St. of Raj. (2017) 

7 SCC 706 

3. Shiv Prakash Mishra Vs St. of U.P.& ors. 

passed in Criminal Appeal No.1105 of 2019 
(arising out of S.L.P. (Crl.) No.2168 of 2019) 
dated 23.7.2019 

4. Quinn Vs Leathem (1901) AC 495 Earls of 
Halsbury L.C. 

5. St. of Har. Vs Sher Singh, Manu 

SC/0236/1981 

6. Gurcharan Singh Vs St. of Punj. Manu 
SC/0122/1955 

7. Chandrika Prasad Singh Vs St. of Bihar 

Manu SC/0084/1971 

8. St. of Ori. Vs Debendra Nath Padhi (2004) 8 
SCC 568 

 

(Delivered by Hon'ble Rajul Bhargava, J.) 
 

 1.  Heard Sri Rajiv Lochan Shukla 

and Sri Shiv Shanker Prasad Gupta, 

learned counsels of the revisionists and 

Sri Pankaj Saxena, learned A.G.A. for the 

State and perused impugned order and 

material on record.  
 

 2.  Present revision has been 

preferred against the impugned order 

dated 7.05.2019 passed by the Additional 

Sessions Judge, Court No.1, Azamgarh in 

Session Trial No.49 of 2017 (State Versus 

Lakshaman Yadav and others) under 

Sections 302, 120-B, 506 I.P.C. and 7 

Criminal Law Amendment Act, Police 

Station Maharajganj, District Azamgarh, 

whereby application 21 kha under Section 

319 Cr.P.C. moved by informant/opposite 

party no.2 for summoning the revisionists 

has been allowed and the revisionists have 

been summoned to face trial under 

aforesaid sections. 
 

 3.  The facts, in brief, relevant for 

decision of present revision are that 
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opposite party no.2 lodged F.I.R. on 

22.1.2016 at 2.15 p.m. regarding an 

incident which is stated to have taken 

place on the same day at 1.00 p.m.. It is 

stated that on 12.10.2012 at about 4.00 

p.m. accused, Saudagar and Sagar in 

collusion with hired assailants had caused 

firearm injuries on the informant's son 

Vishwajeet alias Santosh in which a case 

was registered and one of the accused 

Lakshaman was still in jail. The aforesaid 

accused, Saudagar and Sagar were 

extending threat for entering into a 

compromise or else they will face dire 

consequences. On 22.1.2016 at about 1.00 

p.m. the accused, Sagar and Saudagar 

along with two unknown miscreants came 

on motorcycle and after waylaying the 

tempo of the deceased, made him to fell 

on the ground and they resorted to 

indiscriminate firing and fled away. After 

investigation charge-sheet was submitted 

only against accused, Laxman Yadav 

under Sections 302, 120-B, 506, 34 I.P.C. 

and 7 Criminal Law Amendment Act 

However, the participation of revisionist / 

accused, Saudagar was found false on the 

basis of the some electronic evidences 

collected by the Investigating Officer in 

the form of Pen Drive and CCTV footage 

from 21.1.2016 to 23.1.2016. The 

revisionist no.1, Sagar Yadav was also 

exonerated on the ground that he was 

present before Consolidation Officer on 

22.1.2016 which is about 40 kms away 

from the place of incident. During trial 

statement of first informant PW 1 was 

recorded. He was also an eye-witness. He 

had categorically stated that revisionists 

and two other accused whose names came 

into light subsequently have resorted to 

indiscriminate firing in a bright day light 

incident and his son died on the spot on 

account of multiple firearm wounds of 

entry and exit. An application was moved 

by the prosecution to summon applicants 

under Section 319 Cr.P.C. in view of 

categorical statement of the first 

informant regarding participation of the 

revisionists by the impugned order. 

Learned judge summoned revisionists to 

face trial.  
 

 4.  Learned counsel for the 

revisionists have assailed the impugned 

order on the ground that the trial judge 

has misinterpreted evidence on record and 

has recorded perverse finding about 

involvement of revisionists in the crime. 

Trial judge did not consider the material 

collected during investigation in respect 

of their plea of alibi which stood 

unrebutted and solely on the basis of 

conjectures and surmises summoned the 

revisionists to face trial. He has also 

conducted mini trial by even going to the 

extent of considering the manner in which 

the Investigating Officer relied on pen 

drive provided by some well-wisher of the 

revisionist no.2 from which he had drawn 

an inference that he was present at a quite 

far away place and arrived at conclusion 

that his presence at the spot at the date 

and time of the incident is doubtful. It has 

been argued that learned judge has 

overstepped by scanning the evidence led 

against revisionists by rejecting it and 

summoning the revisionists in exercise of 

powers under Section 319 Cr.P.C.  
 

 5.  Learned counsel for the 

revisionists submitted that in view the 

judgement of Hon'ble Apex Court in the 

case of Hardeep Singh Versus State of 

Punjab (2014) 3 SCC 92, the trial judge 

has not considered the evidence on record 

and has relied on extraneous material 

without recording satisfaction more than 

prima facie satisfaction sufficient for 

framing charges is required under the law 
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and no such satisfaction to this effect has 

been recorded in the impugned order. 

Learned counsels have further place 

reliance on subsequent decision of the 

Hon'ble Apex Court in the case of 

Brijendra Singh and others Versus State 

of Rajasthan (2017) 7 SCC 706 and 

followed in the a recent judgement 

rendered by Hon'ble Apex Court in the 

case of Shiv Prakash Mishra Versus State 

of Uttar Pradesh and another passed in 

Criminal Appeal No.1105 of 2019 

(arising out of S.L.P. (Crl.) No.2168 of 

2019) dated 23.7.2019 wherein the plea of 

alibi was raised by the accused and 

accepted by Investigating Agency which 

led to filing of charge-sheet without 

arraying the accused therein despite 

having been named as one of the 

assailants in the F.I.R. and they were 

summoned on the basis of testimony 

recorded in the trial as one of the 

assailants. The powers under Section 319 

Cr.P.C. was invoked by the prosecution 

which led to allowing of the application 

which was assailed in the High Court 

whereafter the matter was preferred upto 

Supreme Court wherein challenge made 

by the accused therein was upheld by 

holding that a detailed inquiry has been 

conducted by the investigating agency 

where the plea of alibi was found to be 

true, the trial court was not correct in 

allowing the application under Section 

319 Cr.P.C. in a perfunctory and cursory 

manner without applying its judicial mind 

to the exonerative evidence collected by 

the Investigating Officer during 

investigation. Learned counsels have 

submitted that case of the revisionists is 

more or less on the same lines as during 

investigation on the basis of electronic 

evidence and documentary evidence their 

participation in the murder of the son of 

first informant was found false. Thus the 

impugned order is in the teeth of the 

guidelines/parameters stated in paragraph 

no.106 of Hardeep Singh's case(supra) 

and the impugned order is liable to be 

quashed.  
 

 6.  Sri Pankaj Saxena, learned 

A.G.A. Appearing for the State has 

strongly opposed the prayer for quashing 

the impugned order and has relied upon 

the Constitution Bench decision of 

Hon'ble Apex Court in Hardeep Singh 

Versus State of Haryana.. He has further 

argued that the plea of alibi cannot be 

considered at the stage of taking 

cognizance or claiming discharge by the 

accused under Section 227 of Cr.P.C. and 

the trial court while exercising powers 

under Section 319 Cr.P.C. The trial judge 

has rightly placed reliance on the 

statement of PW 1 who is the eye-witness 

and had lodged the F.I.R. within one and 

half hours of the incident naming the 

revisionists and two unknown miscreants. 

Therefore, the instant revision deserves to 

be dismissed.  
 

 7.  In order to deal with the 

submissions made by learned counsels for 

the revisionists, especially in respect of 

subsequent judgements rendered by the 

Hon'ble Apex Court in Brijendra Singh's 

and Shiv Prasad Mishra's cases, I would 

like to deal with legal aspect as to what 

material/evidence is to be considered 

under Section 319 Cr.P.C. as laid down in 

the judgements of the Hon'ble Apex Court 

in the Constitution Bench decision 

rendered in the case of Hardeep Singh 

(supra).  
 

 8.  The Hon'ble Apex court in it's 

decision of Constitution Bench in the case 

of Hardeep Singh(supra) has considered 

the scope, ambit and sweep of Section 
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319 Cr.P.C. in detail and has framed 

several questions including question 

No.(iii) which is reproduced below:-  
 

  "Question (iii) - Whether the 

word "evidence" used in Section 319 (1) 

Cr.P.C. has been used in a comprehensive 

sense and includes the evidence collected 

during investigation or the word 

"evidence" is limited to the evidence 

recorded during trial ?"  
 

  The above said question has 

been answered in the following manner by 

the Apex Court :-  
 

  "85. In view of the discussion 

made and the conclusion drawn 

hereinabove, the answer to the aforesaid 

question posed is that apart from evidence 

recorded during trial, any material that 

has been received by the court after 

cognizance is taken and before the trial 

commences, can be utilized only for 

corroboration and to support the evidence 

by the court to invoke the power under 

Section 319 Cr.P.C. The "evidence" is 

thus limited to the evidence during trial."  
 

 9.  This Court, after carefully 

considering the Constitution Bench 

decision of Apex Court in the case of 

Hardeep Singh(supra) and subsequent 

decisions in Brijendra Singh's and Shiv 

Prakash Mishra's cases is of the opinion 

that a bare perusal of two Judges's Bench 

decision of Apex Court in the Brijendra 

Singh's case reveals that though earlier 

decision of Hardeep Singh was 

considered, however, the scope, ambit and 

sweep of expression "evidence" contained 

under Section 319 Cr.P.C. and explained 

in the para 85 in the judgement was not 

considered in the subsequent cases to the 

extent that any evidence collected during 

investigation either in favour of the 

prosecution or the accused cannot be 

taken into account while exercising the 

power under Section 319 Cr.P.C. In view 

of unambiguous interpretation to the word 

'evidence'; it is limited to the evidence 

recorded by the trial court".  
 

 10.  With profound respect and 

utmost humility at my command, I may 

record that it is well settled that 

authority/judicial precedent has to be 

understood in context of facts based on 

which the observation made therein are 

made. The ratio of a decision is generally 

secundum subjectam materiam.  
 

 11.  In Quinn v. Leathem (1901) AC 

495, Earls of Halsbury L.C. stated:  
 

  "...that every judgment must be 

read as applicable to the particular facts 

proved, or assumed to be proved, since 

the generality of the expressions which 

may be found there are not intended to be 

expositions of the whole law, but 

governed and qualified by the particular 

facts of the case in which such 

expressions are to be found. The other 

case is only an authority for what it 

actually decides.  
 

 12.  It is also well settled that a decision 

is precedent on its own facts. Each case 

presents its own features. It is not everything 

said by a Judge while giving judgement that 

constitutes a precedent. The only thing in 

Judge's decision binding a party is the 

principle upon which the case is decided and 

for this reason it is important to analyze a 

decision and isolate from it the ratio 

decidendi.  
 

 13.  This court indeed cannot 

comment on the decision of Hon'ble Apex 
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Court in the Brijendra Singh and Shiv 

Prakash Mishra's cases(supra) but two 

conflicting views appeared to exist on the 

same point of meaning of expression 

''evidence' used in Section 319 Cr.P.C., 

the decision of Hon'ble Apex Court in the 

case of Hardeep Singh rendered by Bench 

of larger composition shall prevail upon 

Brijendra Singh's and another decision.  
 

 14.  In view of the above, this Court 

has no hesitation to hold that the 

expression "evidence" found in Section 

319 Cr.P.C. is to be understood to mean 

the evidence collected during the trial in 

shape of oral and documentary evidence. 

However, the other evidence which has 

come on record between the stage of 

taking cognizance by the Court till the 

commencement of the trial can merely be 

used for corroborative purposes as laid 

down by the Apex Court in five Judge 

Bench decision in the case of Hardeep 

Singh. In other words, an application 

under Section 319 Cr.P.C. is maintainable 

only when implicative evidence of 

probative value more than strong 

suspicion comes on record in shape of 

documentary or oral evidence in trial. 

While considering such application under 

Section 319 Cr.P.C. the trial court can 

take assistance, for corroboration only, of 

any evidence which is already on record 

introduced between the stage of taking 

cognizance and the stage of 

commencement of trial. However, the 

trial court is not empowered to invoke 

Section 319 Cr.P.C. merely based on 

evidence which is part of investigation 

stage unless the same is already brought 

on record between the period of taking 

cognizance and before the trial begins.  
 

 15.  Essentially, the main thrust of 

the learned counsels for the revisionists is 

to the plea of alibi which according to 

them was of an impeccable quality and 

thus the trial judge instead of rejecting the 

same on flimsy ground should have 

considered the same as it was tested by 

electronic evidence and documentary 

evidence and in this behalf statement of 

witnesses was also recorded by the 

Investigating Officer under Section 161 

Cr.P.C. to record a positive finding that 

the revisionists could not have been 

present at the scene of commission of crime. 

It is well settled that statement under Section 

161 Cr.P.C. is not a substantive piece of 

evidence. In view of proviso to subsection 

(1) of Section 162 Cr.P.C., the statement can 

be used only with limited purpose of 

contradicting the maker thereof in the 

manner laid down in the said proviso. 

Therefore, the trial judge was perfectly 

justified in not placing reliance on wholly 

inadmissible evidence of alibi collected 

during investigation and if he had relied upon 

the same it would squarely be against 

interpretation given by Constitution Bench of 

Hon'ble Apex Court in Hardeep Singh's case 

being extraneous material collected during 

investigation and could not be treated as an 

evidence for the purposes of exercise of 

powers under Section 319 Cr.P.C. 

Consideration of plea of alibi while 

exercising powers under Section 319 Cr.P.C. 

may also be looked into from another angle 

i.e. Section 103 of Evidence Act which 

stipulates that burden of proof as to any 

particular fact lies on that person who wishes 

the court to believe in its existence, unless it 

is proved by any law that proof of that fact 

lies on a particular person. Second 

illustration to Section 103 of Evidence Act 

reads as under:  
 

  "B wishes the court to believe 

that at that time in question he was 

elsewhere, he must prove it."  
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 16.  This provision makes it obvious 

that burden of establishing plea of alibi of 

the revisionists before this Court lay 

squarely upon them. There is hardly any 

doubt regarding this legal proposition. 

Reference may be made to the cases of 

State of Haryana Versus Sher Singh, 

Manu SC/0236/1981, Gurcharan Singh 

Versus State of Punjab, Manu 

SC/0122/1955 and Chandrika Prasad 

Singh Versus State of Bihar Manu 

SC/0084/1971.  
 

 17.  This could be done by leading 

evidence in trial court and not by relying 

on the material collected during 

investigation. In such a case the 

prosecution would have to be given an 

opportunity to cross-examine this witness 

can demonstrate that their testimony was 

not correct. The Court also in exercise of 

its inherent powers under Section 482 

Cr.P.C. cannot consider the plea of alibi 

of an accused at the stage of taking 

cognizance, framing of charges or 

summoning the accused on the basis of 

evidence recorded during trial under 

Section 319 Cr.P.C. The revisionists 

accused will have ample opportunity to 

place their evidence at the appropriate 

stage. In this behalf the judgement of the 

Hon'ble Apex Court, rendered in the case 

of State of Orissa Versus Debendra 

Nath Padhi, 2004(8) Supreme Court 

Cases 568 be referred to. It was held:  
 

  " .....Further, at the stage of 

framing of charge roving and fishing 

inquiry is impermissible. If the contention of 

the accused is accepted, there would be a 

mini trial at the stage of framing of charge. 

That would defeat the object of the Code. It 

is well-settled that at the stage of framing of 

charge the defence of the accused cannot be 

put forth. The acceptance of the contention 

of the learned counsel for the accused 

would mean permitting the accused to 

adduce his defence at the stage of framing 

of charge and for examination thereof at 

that stage which is against the criminal 

jurisprudence. By way of illustration, it may 

be noted that the plea of alibi taken by the 

accused may have to be examined at the 

stage of framing of charge if the contention 

of the accused is accepted despite the well 

settled proposition that it is for the accused 

to lead evidence at the trial to sustain such 

a plea. The accused would be entitled to 

produce materials and documents in proof 

of such a plea at the stage of framing of the 

charge, in case we accept the contention put 

forth on behalf of the accused. That has 

never been the intention of the law well 

settled for over one hundred years now. It is 

in this light that the provision about hearing 

the submissions of the accused as 

postulated by Section 227 is to be 

understood. It only means hearing the 

submissions of the accused on the record of 

the case as filed by the prosecution and 

documents submitted therewith and nothing 

more. The expression 'hearing the 

submissions of the accused' cannot mean 

opportunity to file material to be granted to 

the accused and thereby changing the 

settled law. At the state of framing of charge 

hearing the submissions of the accused has 

to be confined to the material produced by 

the police."  
 

 18.  The above judgement relates to 

the stage of claiming of discharge by the 

accused under Section 227 Cr.P.C. 

However, in view of well settled law that 

even at the stage of framing of charge, 

material in respect of plea of alibi cannot 

be relied upon to discharge the accused.  
 

 19.  The power under Section 319 of 

the Code is conferred on the court to 
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ensure that justice is done to the society 

by bringing to book all those guilty of an 

offence. One of the aims and purposes of 

the Criminal Justice System is to maintain 

social order. It is necessary in that context 

to ensure that no one who appears to be 

guilty escapes a proper trial in relation to 

that guilt. There is also a duty to render 

justice to the victim of the offence. It is in 

recognition of this that the Code has 

specifically conferred a power in the court 

to proceed against others not arrayed as 

accused in the circumstances set out by 

this Section. It is a salutary power 

enabling the discharge of a court's 

obligation to the society to bring to book 

all those guilty of a crime.  
 

 20.  In the light of aforesaid, the present 

revision is bereft of merit. The impugned 

order passed by trial judge is perfectly 

justified and well within the 

guidelines/parameters laid down by 

Constitution Bench decision of Hon'ble Apex 

Court in the case of Hardeep Singh's case.  
 

 21.  The revision is accordingly, 

dismissed.  
---------- 
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A. Cr.P.C., 1973 - Section 397/401 and 

Section 227 – Discharge - Requirement 
at stage of Section 227 & 228 Cr.PC. - 
Consideration of the  "record of the case" 

and hearing the parties- Ground of 
Presumption is enough to frame the 
Charge - Satisfaction of the court - may 

even be weaker than prima-facie case - 
At the stage of framing of charge, strong 
suspicion and not proof is sufficient-

Questions of facts are matters of 
evidence which can only be appreciated 
during trial. (Para 9,11,12,13 &14) 

 
On the basis of the allegation made by the 
victim against the accused there arises grave 
suspicion in respect of the victim having been 

attempted to be raped as was stated by her in 
her statement given under Section 164 Cr. P.C. 
and it is also true that the trial court was not 

required to make a roving enquiry regarding 
commission of the offence. 
 

The arguments which have been raised before 
the trial court relate to the factual aspect of 
the case, finding where on would be possible 

only after trial is conducted by adducing 
evidence of both the sides and its appreciation 
is made. 

 
The court is required to consider the "record of 
the case" and the documents submitted 

therewith and, after hearing the parties may 
either discharge the accused or where it 
appears to the court and in its opinion there is 
ground for presuming that the accused has 

committed an offence, it shall frame the 
charge. The satisfaction of the court in relation 
to the existence of constituents of an offence 

and the facts leading to that offence is a sine 
qua non for exercise of such jurisdiction. It 
may even be weaker than prima-facie case. At 

the initial stage of framing of charge, the court 
is concerned not with proof but with a strong 
suspicion that the accused has committed an 

offence, which, if put to trial, could prove him 
guilty. 
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Framing of charge is an exercise of jurisdiction 
by the trial court in terms of Section 228 Cr. 

P.C., unless the accused is discharged under 
Section 227 Cr.P.C. Under both the sections 
227 and 228 Cr.P.C., the court is required to 

consider the "record of the case" and the 
documents submitted therewith and, after 
hearing the parties, may either discharge the 

accused or where it appears to the court and 
in its opinion there is ground for presuming 
that the accused has committed an offence, it 
shall frame the charge. To say that at this 

stage of framing of charge, the court should 
form an opinion that the accused is certainly 
guilty of committing an offence, is an 

approach which is impermissible in terms of 
Section 228 Cr. P.C. 
 

Framing of charge is a kind of tentative view 
that the trial court forms in terms of Section 
228 which is subject to final culmination of the 

proceedings. 
 
No infirmity in the impugned order because 

the fact as to whether the accused/revisionist 
actually tried to molest the victim/attempted 
to commit rape upon her,/had abused and 

beaten her as has been stated by the victim in 
her statement under Section 164 Cr. P.C. as 
well as, as has been stated by her in F.I.R., is 
a subject matter of evidence because no 

opinion can be given on these aspects till both 
the parties have adduced evidence before trial 
court. Revision accordingly dismissed. 

 
Criminal Revision dismissed (E-3)  
     

Case law relied upon/discussed: - 
 
1. St. of Har. & ors. Vs Ch. Bhajan Lal & ors. 

1992 AIR 604 SC. 
 
2. Vikram Jauhar Vs St. of U.P. & anr. 2019 

lawsuit (SC) 1123 
 
3. Dilawar Babu Vs St. of Mah. 2002 lawsuit (SC) 12 

 
4. Amit Kapoor Vs Ramesh Chander & anr. 
(2012) 9 SCC460 

 

(Delivered by Hon'ble Dinesh Kumar 

Singh-I, J.) 

 1.  Heard Sri Gopal Mishra, learned 

counsel for the revisionists, Sri Attreya 

Dutt Mishra, learned A.G.A. appearing 

for the State and perused the record. 
 

 2.  This criminal revision has been 

preferred by the revisionists against the 

judgment and order dated 20.07.2019 

passed by Additional District & Sessions 

Judge, VI, Gautam Buddha Nagar in 

Sessions Trial No. 431 of 2018 (State Vs. 

Aviral & Others) whereby application 8-

kha under section 227 Cr.P.C. has been 

rejected. 
 

 3.  It is argued by the learned counsel 

for the revisionist that no offence under 

section 376 IPC as well as of other 

sections are made out and the Learned 

trial court has failed to appreciate the fact 

that opposite party no. 2 herself had come 

to the house of the revisionist to stay there 

and upon being refused to allow her to 

stay, she would refuse to leave. It has also 

not been appreciated that in her statement 

under sections 164 Cr. P.C. she herself 

has not made any statement that she was 

raped by the accused revisionist and yet 

Section 376 IPC has been imposed. The 

prosecution story would reveal that on the 

one hand the opposite party no. 2 is 

claiming that she herself went to reside 

with revisionist no. 1 who was known to 

her while on the other in the F.I.R. she has 

not even named the revisionist nos. 1 and 

2. In FIR she has clearly stated that she 

had gone to stay with the revisionist no. 1 

after taking consent of her parents but the 

investigating officer has not even 

recorded the statement of her parents. 

There are serious contradictions in the 

F.I.R. and the statement made by the 

victim under sections 161 and 164 Cr. 

P.C.. The opposite party no. 2 has made a 

statement under section 164 Cr. P.C. that 
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she had called the police at 100 number 

from railway station New Delhi, but no 

information about the same was given by 

her to the investigating officer nor did the 

investigating officer collect any evidence 

in this regard during entire investigation. 

The malafide of the opposite party no. 2 

would be clear from the fact that in the 

F.I.R. she has given her address as that of 

the revisionist no. 1. The present 

prosecution has been initiated only in order 

to blackmail the revisionist no. 1 and his 

family which would be apparent from the 

fact that when the real Bua and real brother 

of the opposite party no. 2 were residing in 

Delhi/NCR, even then she preferred to stay 

in the house of revisionist no. 1 of her own 

free will with some oblique motives to 

implicate the revisionists. It is the admitted 

case of the opposite party no. 2 that 

revisionist no. 1 had requested the opposite 

party no. 2 to go out from his house but she 

refused. The medical examination report 

does not substantiate any offence under 

section 376 IPC. Therefore it is argued that 

the trial court has committed grave error in 

rejecting the discharge application by 

forcing the revisionist to face the trial. The 

impugned order is a cryptic one which 

does not disclose any reasons. As far as 

revisionist no. 2 is concerned he was 

neither relative of opposite party no. 2 nor 

had he any connection in the present 

matter and was residing separate in his 

hostel and was pursuing studies. He has 

been solely implicated in this false case 

when opposite party no. 2 refused to go 

away from the house of the revisionist no. 

1, the revisionist no. 2 was also called 

upon by the revisionist no. 1 for moral 

support only. The impugned order is illegal 

perverse and against the provisions of law 

as interpreted by the Hon'ble Supreme 

Court in various cases and the same 

deserves to be set aside. 

 4.  The learned counsel for the 

revisionists has taken the court through 

the F.I.R. wherein it is recorded by 

opposite party no. 2 that she was a 

resident of District Chandauli and was 

doing B.Tec. from Lucknow. She had 

come to the house of his acquaintance i.e. 

revisionist no. 1, regarding which she had 

also told her parents and they permitted 

her to do so for doing training. The said 

revisionist no. 1 had also talked to her 

parents but about 2 days ago he started 

threatening her. There was another boy 

i.e. revisionist no. 2, who was son of her 

Bua and both of them together had beaten 

her and told her to leave their house but 

she refused, whereon she was threatened. 

The reason behind her being expelled was 

that she should leave the house before 

arrival of their parents. They had taken 

away her phone and was confined to a 

room and in highly drunken condition 

they came in her room and ill treated her 

when she was alone and while defending 

herself she received an abrasion as she 

was tightly caught. The son of her Bua 

tried to forcibly molest her, whereon she 

screamed loudly, thereafter both of them 

had closed her in a room and left from 

there. She could not have done anything 

there, therefore till the morning she 

remained there and again both of them 

came there in the morning and started 

beating her and did a lot of things and 

thereafter they had thrown out her 

belongings and expelled her from the 

house. She kept crying alone and had to 

go out along with her belongings but after 

having come out of the house she realized 

that her phone was left there and 

thereafter, leaving her belongings there 

only, she went back to their house again, 

then she was again beaten and her wallet 

was snatched away. Thereafter she came 

back from there and by Auto started 
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leaving for Parichauk, then both of them 

came there from behind and had thrown 

her wallet inside the Auto, when she 

looked into it, she found that her phone 

and the money and a golden chain kept in 

the wallet were missing. She came to the 

Delhi railway station and lodged the 

complaint. 
 

 5.  Thereafter the learned counsel for 

the revisionist had taken the court through 

her statement under sections 164 Cr. P.C. 

in which she has stated that she had come 

to the house of her Mausi last month. Her 

aunt's house was in Greater Noida. She 

knew revisionist no. 1/Aviral who was 

son of sister of her aunt for last 5 - 6 years 

as both of them were doing B.Tech from 

Lucknow. She had told her home folks 

that she was going to Noida for training 

purpose and till she would get a job she 

would stay in the house of her Mausi. Her 

brother was also staying for last 2 months 

in Noida where he had taken a room. She 

had started living in the house of her 

Mausi. She continued to enquire about 

training which was to begin from 

30/06/2017. Aviral told her that she 

should come to his house. She declined, 

then he stated that his parents were also to 

come here yet she refused and stated that 

first he should arrange her meeting with 

his parents. On this, altercation followed 

between them and Aviral went away. 

With Aviral was also staying the son of 

her Bua, Animesh. Both of them talked to 

each other and came together in her room 

in the night at about 12 - 1 AM in drunken 

state. When she enquired as to what had 

happened, they started abusing her and 

gave her a ticket which was of 1st. They 

would not stop and started ill treating her 

and at that time she was alone. They 

started using force against her and she 

was beaten and an attempt to rape her was 

also made. Sri screamed loudly, 

whereafter both of them fled from there 

closing the door, having taken away her 

phone. She kept weeping because of fear 

and again when in the morning both of 

them came, they started abusing her. She 

told them that she would leave but both of 

them had thrown her belongings out, 

whereafter she left the place after taking 

her belongings. After having left the place 

she realized that her phone was left there 

only, to take which she went back but the 

same was not given and her purse was 

also snatched away. Thereafter she 

returned and engaged an Auto. The 

accused came from behind and had 

thrown her empty purse into the Auto, 

whereafter she made a phone call at 100 

number and thereafter she reached 

Lucknow and got a report lodged at 

Lucknow police station and also came to 

meet SSP NOIDA . 
 

 6.  After having taken the court 

through the above statements it was 

vehemently argued by the learned counsel 

for the revisionists that the said statement 

would suggest that there was no evidence 

on record constituting an offence of rape 

and that the accused revisionists have 

been falsely implicated by the opposite 

party no. 2 because it is very much clear 

from the above statements that the 

accused were consistently opposing her 

stay in their house but the victim/opposite 

party no. 2 was insisting upon staying 

there despite the fact that her own brother 

was staying in the same city which clearly 

suggests that she has fabricated this false 

story only to falsely implicate the 

revisionists. No such occurrence has ever 

happened. The revisionists are students of 

engineering and come from decent family. 

Therefore the impugned order dated 

20/07/2019 rejecting the discharge 
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application and directing the accused to 

appear before court for framing of charge, 

be set aside. 
 

 7.  The learned counsel for the 

applicant by filing written argument has 

placed reliance on Bhajan Lal's case and it 

has been argued that the allegations made 

in the F.I.R. and the statement under 

sections 164 Cr. P.C. are absurd and 

inherently improbable that no prudent 

person can ever reach a just conclusion 

that there is sufficient ground for 

proceeding against the accused. He has 

placed reliance upon Vikram Jauhar vs 

State of Uttar Pradesh and another, 2019 

lawsuit (SC) 1123, in which it is held that 

while considering the discharge 

application, the court is required to 

exercise its judicial mind to determine 

whether a case for trial has been made out 

or not. In this case the allegation was that 

appellant with 2 or 3 other unknown 

persons, one of whom was holding a 

revolver, came to the complainant's house 

and abused him in filthy language and 

attempted to assault him and when some 

neighbours arrived there, the appellant 

and the other persons accompanying him 

fled the spot. It was held that the 

allegation taken on the face of it does not 

satisfy the ingredients of Section 504 and 

506 IPC as the intentional insult must be 

of such a great degree that it should 

provoke a person to break the public 

peace or to commit any other offence. The 

mere allegation that appellant came and 

abused the complainant does not satisfy 

the ingredients. In this case the allegation 

was only that the appellant abused the 

complainant, hence the ingredients of 

Section 504 and 506 were not found made 

out from the complaint filed by the 

complainant and it was held that the 

courts below committed error in rejecting 

the application of discharge filed by the 

Appellant. 
 

 8.  The other case law relied upon by 

the learned counsel the applicant is 

Dilawar Babu vs State of Maharastra, 

2002 lawsuit (SC) 12, in which it is held 

that even for the limited purpose of 

framing charge the evidence can be sifted 

to ascertain as to whether charge needs to 

be framed and that charge can be famed 

even when the suspicion is grave enough. 

Where the material placed before the 

court discloses grave suspicion against the 

accused which has not been properly 

explained, the court will be fully justified 

in framing the charge and to proceed with 

the trial. By and large, if two views are 

equally possible and judge is satisfied that 

the evidence produced before him, gives 

rise to some suspicion which was not 

grave one, he will be fully justified to 

discharge the accused. In exercising 

jurisdiction under Section 227 of the Code 

of Criminal Procedure, the judge cannot 

act merely as a post office or as a 

mouthpiece of the prosecution but has to 

consider broad probabilities of the case, 

the total effect of the evidence and the 

documents produced before the court, but 

should not make a roving enquiry into the 

pros and cons of the matter and weigh the 

evidence as if he was conducting trial. 
 

 9.  I do not have any quarrel with the 

above principle of law but even if the 

above laid principles are applied in the 

present case, I am convinced that on the 

basis of the allegation made by the victim 

against the accused there arises grave 

suspicion in respect of the victim having 

been attempted to be raped as was stated 

by her in her statement given under 

Section 164 Cr. P.C. and it is also true 

that the trial court was not required to 
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make a roving enquiry regarding 

commission of the offence. So far as the 

inherent improbability of the statement of 

the victim is concerned, it does not appear 

to be improbable at all. 
 

 10.  The AGA vehemently opposed 

the quashing of the impugned order and 

has argued that there is no infirmity in the 

impugned order as there is sufficient 

evidence on record to constitute an 

offence under section 376 read with 

Section 511 IPC apart from other sections 

mentioned above and it is wrong to say 

that the accused - revisionists were 

summoned by the trial court to face trial 

under sections 376 IPC, rather they been 

summoned to face trial under sections 376 

read with Section 511 IPC along with 

other sections. The main emphasis was 

laid by the Learned AGA on the statement 

given by the victim that she was tried to 

be thrown out of the house of the 

revisionist only because their parents 

were arriving and that it cannot be 

ignored that the accused might have 

molested the victim as she has stated that 

she was tried to be raped by them. The 

said statement cannot be disbelieved at 

inceptional stage of the case/trial. 
 

 11.  I have gone through the 

impugned order. It is recorded in it that 

after registration of the F.I.R., 

investigation was conducted and the 

evidence was gathered by the 

investigating officer, on the basis of 

which charge sheet has been submitted 

against the accused/ revisionists, upon 

which cognizance has been taken by the 

learned Magistrate. The present matter 

relates to an effort having been made by 

the accused/revisionists of making 

attempt to commit rape upon the opposite 

party no. 2. The arguments which have 

been raised before the trial court relate to 

the factual aspect of the case, finding 

where on would be possible only after 

trial is conducted by adducing evidence of 

both the sides and its appreciation is 

made. The revisionists/accused would get 

sufficient opportunity at the stage of 

evidence to cross-examine the said 

witness/opposite party no. 2 and also to 

adduce evidence in defence and therefore 

at this stage it cannot be held that no such 

offence was committed and accordingly 

the application 8 Kha was dismissed 

which was moved for discharging the 

accused/revisionist of charges which were 

to be framed against them. 
 

 12.  It would be pertinent to refer to 

the position of law in respect of framing 

of charge. In Amit Kapoor vs Ramesh 

Chander and another, (2012) 9 

Supreme Court Cases 460, the Hon'ble 

Apex court has laid down that the framing 

of charge is an exercise of jurisdiction by 

the trial court in terms of Section 228 Cr. 

P.C., unless the accused is discharged 

under Section 227 Cr.P.C.. Under both the 

sections 227 and 228 Cr.P.C., the court is 

required to consider the "record of the 

case" and the documents submitted 

therewith and, after hearing the parties, 

may either discharge the accused or where 

it appears to the court and in its opinion 

there is ground for presuming that the 

accused has committed an offence, it shall 

frame the charge. Once the facts and 

ingredients of the Section concerned exist, 

then the court would be right in 

presuming that there is ground to proceed 

against the accused and frame the charge 

accordingly. This presumption is not a 

presumption of law as such. The 

satisfaction of the court in relation to the 

existence of constituents of an offence 

and the facts leading to that offence is a 
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sign quo non for exercise of such 

jurisdiction. It may even be weaker than 

prima-facie case. At the initial stage of 

framing of charge, the court is concerned 

not with proof but with a strong suspicion 

that the accused has committed an 

offence, which, if put to trial, could prove 

him guilty. All that the court has to see is 

that the material on record and the facts 

would be compatible with the innocence 

of the accused or not. The final test of 

guilt is not to be applied at this stage. 

There is a fine distinction between the 

language of sections 227 and 228 Cr. 

P.C.. Section 227 is the expression of a 

definite opinion and judgment of the court 

while Section 228 is tentative. Thus, to 

say that at this stage of framing of charge, 

the court should form an opinion that the 

accused is certainly guilty of committing 

an offence, is an approach which is 

impermissible in terms of Section 228 Cr. 

P.C.. Framing of charge is the first major 

step in a criminal trial where the courts 

are expected to apply its mind to the 

entire record and documents placed 

before it. Taking cognizance of an offence 

has been stated to necessitate an 

application of mind by the court but 

framing of the charge is a major event 

where the court considers the possibility 

of discharging the accused of the offence 

with which he has been charged or 

requiring the accused to face trial. There 

are different categories of cases where the 

court may not proceed with the trial and 

may discharge the accused or pass such 

other orders as may be necessary keeping 

in view the facts of a given case. In a 

case, where considering the record of the 

case and documents submitted before it, 

the trial court finds that no offence is 

made out and there is a legal bar to such 

prosecution under the provisions of Cr. 

P.C. or any other law for the time being in 

force and there is a bar and there exists no 

ground to proceed against the accused, the 

court may discharge the accused. Framing 

of charge is a kind of tentative view that 

the trial court forms in terms of Section 

228 which is subject to final culmination 

of the proceedings. The legislature in its 

wisdom has used the expression "there is 

ground for presuming that the accused has 

committed an offence". This has an 

inbuilt element of presumption once the 

ingredients of an offence with reference to 

the allegations made are satisfied, the 

court would not doubt the case of 

prosecution unduly and extend its 

jurisdiction to quash the charge in haste. 

The meaning of the word "presumed" 

means "to believe or accept upon probable 

evidence", "to take as proved until 

evidence to the contrary is forthcoming". 

In other words, the truth of the matter has 

to come out when the prosecution 

evidence is led, the witnesses are 

examined by the defence, incriminating 

material and evidence is put to the 

accused in terms of Section 313 Cr. P.C. 

and then the accused is provided an 

opportunity to lead defence if any. It is 

only upon completion of such steps that 

the trial concludes with the court forming 

its final opinion in delivering its 

judgment. 
 

 13.  If the above test in the present 

case is applied as to whether the 

impugned order is a defective one on the 

anvil of law which has been cited above, I 

come to the conclusion that there is no 

infirmity in the impugned order because 

the fact as to whether the 

accused/revisionist actually tried to 

molest the victim/attempted to commit 

rape upon her,/had abused and beaten her 

as has been stated by the victim in her 

statement under Section 164 Cr. P.C. as 
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well as, as has been stated by her in 

F.I.R., is a subject matter of evidence 

because no opinion can be given on these 

aspects till both the parties have adduced 

evidence before trial court. A perusal of 

the charge- sheet would reveal that there 

are as many as 8 witnesses whose 

statements have been recorded by the 

investigating officer in this case, out of 

whom the attention is drawn by the 

learned counsel for the revisionist to the 

statement of the victim only under Section 

164 Cr. P.C. as well as FIR which have 

been cited above and not to any other 

witness which include three witnesses of 

fact and one Doctor apart from the formal 

witnesses. The copies of the statements of 

these witnesses have not been annexed 

with the present revision, therefore this 

court does not have opportunity to go 

through those statements and form an 

opinion as to whether there was no 

evidence on record against the accused 

revisionists constituting offence as 

mentioned above or not. 
 

 14.  Accordingly I do not find any 

force in the present revision which needs 

to be dismissed and is accordingly 

dismissed.  
---------- 
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A. Cr.P.C., 1973 - Section 319 - Application 
filed by revisionist rejected - Contradictory 

and vague statements - Not sufficient to 
bring the person in the category of 
offender-Interpretation of Statute-"any 

relative of her husband" in Section 304-B 
IPC- Evidence required to summon a 
person under Section 319 Cr.P.C. - Should 

be much better in comparison to what is 
required at the time of framing of the 
charge and the evidence should be such 

that the court should be of the view that it 
will certainly lead to the conviction of such 
person who is being sought to be 

summoned under section 319 Cr.P.C. ( Para 
12,13,14,15 & 16) 
 

From the statement of all the witnesses and 
the First Information Report it is clear that the 
role of Ram Prakash was of only mediator in 
settling the marriage of the deceased. No 

allegation in First Information Report that Ram 
Prakash is a relative of the accused persons, 
but in the application under section 319, he 

has been stated to be a relative of accused 
person. 
 

A penal statute should be strictly construed. 
The expression "any relative of her husband" 
occurring in Section 304-B IPC should be 

limited to persons related by blood, marriage 
or adoption. 
 

PW-1 who is informant has said that Ram 
Prakash is relative of the accused persons and 
he said that if they give rupees five lakh, the 

matter may come to an end and his daughter 
may live comfortably. Similar statements have 
been given by PW-2 and 3 also. Only on the 
basis of this statement, the application under 

section 319 Cr.P.C. has been given which is not 
sufficient to involve Ramprakash in the crime 
and cannot bring him in the category of 
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associate offender nor can make out a case 
against him. 

 
It is essentially required that there should be 
evidence against such person which should be 

much better in comparison to what is required 
at the time of framing of the charges and the 
evidence should be such that the court should 

be of the view that it will certainly lead to the 
conviction of such person who is being sought 
to be summoned under section 319 Cr.P.C. 
 

Criminal Revision dismissed (E-3) 
 
Case law relied upon/discussed: - 

 
1. Hardeep Singh Vs St. of Punj. AIR 2014 SC 
1400 

2. Babubhai Bhimabhai Bokhiria Vs St. of Guj. 
2014 (5) SCC 568 

3. Brijendra Singh Vs St. of Raj. AIR 2017 SC 2839 

4. Labhuji Amaratji Thakor Vs St. of Guj. AIR 
2019 SC 734 

5. Rakesh Vs St. of Har. AIR 2019 SC 2168 

6. St. of Punj. Vs Gurmit Singh (2014) 9 SCC 632 

(Delivered by Hon'ble Pradeep Kumar 

Srivastava, J.) 
 

 1.  Heard Shri Raj Kumar Rawat, 

learned counsel for the applicants, Shri 

Paritosh Shukla, learned counsel for the 

opposite party no.2, learned A.G.A. and 

perused the record. 
 

 2.  This revision has been filed 

against the order dated 17.8.2015 passed 

by learned Additional Sessions 

Judge/F.T.C., Aligarh, in S.T.No.927 of 

2012 (State vs. Raju Singh and others), 

under sections 498A, 304B I.P.C. and 3/4 

D.P. Act, PS. Gandhipark, District 

Aligarh by which the learned trial court 

has rejected the application of the 

applicant-revisionist under section 319 

Cr.P.C. for summoning the accused Ram 

Prakash for trial in the aforesaid case. 
 

 3.  Learned counsel for the 

revisionist submitted that an application 

39 Kha under section 319 Cr.P.C. was 

given by the complainant stating that the 

name of Ram Prakash was mentioned in 

the First Information Report and PW-1, 

PW-2 and PW-3 in their statements have 

stated that the said Ram Prakash was also 

involved in commission of crime. 

According to the complainant this fact 

was brought in the knowledge of said 

Ram Prakash that the accused persons are 

demanding rupees five lakh in dowry and 

requested that he should try to convince 

them but Sri Ram Prakash said that if they 

give rupees five lakh, the matter will be 

over. On the basis of the statements of 

witnesses, the complainant has requested 

to summon said Ramprakash as an 

accused in the said trial under section 319 

of the Criminal Procedure Code. 
 

 4.  After hearing both the sides, the 

learned trial court applying the law laid 

down in Hardeep Singh vs State of 

Punjab, AIR 2014 SC 1400, rejected the 

said application by the impugned order. 
 

 5.  Aggrieved by the order, this 

revision has been filed and the impugned 

order has been challenged on the ground 

that the order is illegal and is not based on 

evidence on record. The learned court has 

committed error and has wrongly 

appreciated the evidence without applying 

judicial mind. 
 

 6.  Section 319 Cr.P.C. reads as under :- 
 

 "319. Power to proceed against 

other persons appearing to be guilty of 

offence.-  
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 (1) Where, in the course of any 

inquiry into, or trial of, an offence, it 

appears from the evidence that any 

person not being the accused has 

committed any offence for which such 

person could be tried together with the 

accused, the Court may proceed against 

such person for the offence which he 

appears to have committed. 
 (2) Where such person is not attending 

the Court, he may be arrested or summoned, 

as the circumstances of the case may require, 

for the purpose aforesaid. 
 (3) Any person attending the Court 

although not under arrest or upon a 

summons, may be detained by such Court 

for the purpose of the inquiry into, or trial 

of, the offence which he appears to have 

committed. 
 (4) Where the Court proceeds 

against any person under sub - section 

(1), then- 
 (a) the proceedings in respect of such 

person shall be commenced a fresh, and 

the witnesses re- heard;  
 (b) subject to the provisions of clause 

(a), the case may proceed as if such 

person had been an accused person when 

the Court took cognizance of the offence 

upon which the inquiry or trial was 

commenced."  
 

 7.  In Hardeep Singh (supra), the 

Constitution Bench has settled the law in 

respect of Section 319, Criminal 

Procedure Code. that the standard of 

proof employed for summoning a person 

as an accused under Section 319 is higher 

than the standard of proof employed for 

framing a charge against an accused. The 

Supreme Court observed for the purpose 

of Section 319 as under: 
 

 "........what is, therefore, necessary 

for the Court is to arrive at a satisfaction 

that the evidence adduced on behalf of the 

prosecution, if unrebutted, may lead to the 

conviction of a person sought to be added 

as the accused in the case."  
 Regarding the degree of satisfaction 

necessary for framing a charge, the Court 

observed:  
 "However, there is a series of cases 

wherein this court while dealing with the 

provisions of Sections 227, 228, 239, 240, 

241, 242 and 245 of the Cr.P.C., has 

consistently held that the court at the 

stage of framing of the charge has to 

apply its mind to the question whether or 

not there is any ground for presuming the 

commission of an offence by the accused.  
 The court has to see as to whether 

the material brought on record 

reasonably connect the accused with the 

offence. Nothing more is required to be 

enquired into. While dealing with the 

aforesaid provisions, the test of prima 

facie case is to be applied. The court has 

to find out whether the materials offered 

by the prosecution to be adduced as 

evidence are sufficient for the court to 

proceed against the accused further".  
 The Court concluded as below:  
 "106. Thus, we hold that though only 

a prima facie case is to be established 

from the evidence led before the court, not 

necessarily tested on the anvil of cross-

examination, it requires much stronger 

evidence than mere probability of his 

complicity. The test that has to be applied 

is one which is more than prima facie 

case as exercised at the time of framing of 

charge, but short of satisfaction to an 

extent that the evidence, if goes 

unrebutted, would lead to conviction......"  
 

 8.  In Babubhai Bhimabhai 

Bokhiria vs. State of Gujarat, 2014 (5) 

SCC 568, the aforesaid view of Hardeep 

Singh (supra) has been further quoted 
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with approval and the Supreme Court has 

held as under :- 
 

 "Section 319 of the Code confers 

power on the trial court to find out 

whether a person who ought to have been 

added as an accused has erroneously 

been omitted or has deliberately been 

excluded by the investigating agency and 

that satisfaction has to be arrived at on 

the basis of the evidence so led during the 

trial. On the degree of satisfaction for 

invoking power under Section 319 of the 

Code, this Court observed that though the 

test of prima facie case being made out is 

same as that when the cognizance of the 

offence is taken and process issued, the 

degree of satisfaction under Section 319 

of the Code is much higher."  
 

 9.  In Brijendra Singh vs State of 

Rajasthan, AIR 2017 SC 2839, the 

supreme court discussed the meaning of 

'evidence' in section 319, Criminal 

Procedure Code and expressed the view 

that the examination-in-chief of 

prosecution witnesses is to be considered 

and there is no need to wait for cross-

examination. The prima facie opinion and 

satisfaction with regards to complicity of 

the person in commission of the offence is 

not mere probability of involvement. It 

requires stronger and cogent evidence. In 

this case, the IO investigated the offence 

and did not submit charge-sheet for the 

reason that at the time of incident the 

appellant was at a distance of 175 km 

from the place of occurrence. The 

supreme court set aside the summoning 

order and observed that no doubt, the trial 

court can summon the person on the basis 

of the statement of witnesses given during 

trial. However, where plethora of 

evidence was collected by the IO 

including documentary evidence 

indicating his plea of alibi to be correct, 

the trial court is duty bound to consider 

the evidence so collected by IO while 

forming opinion and recording 

satisfaction regarding prima facie case for 

the purpose of section 319 of the Criminal 

Procedure Code. 
 

 10.  The view expressed in Hardeep 

Singh (supra) has been further reiterated 

in Labhuji Amaratji Thakor vs State of 

Gujarat, AIR 2019 SC 734 and has laid 

down that the test that has to be applied is 

one which is more than prima facie case 

as exercised at the time of framing of 

charge, but short of satisfaction to an 

extent that the evidence, if goes 

unrebutted, would lead to conviction. The 

Supreme Court set aside the order of the 

High Court and up held the order of Court 

below rejecting the application under 

section 319. 
 

 11.  In Rakesh vs State of Haryana, 

AIR 2019 SC 2168, It appears that the 

facts of the case was quite similar in the 

case before the Supreme Court as in that 

case also the name of the persons was not 

mentioned in the FIR and when the 

statement under section 161 Cr.P.C. was 

recorded by the Investigating Officer, the 

name of these persons did not find 

mention. The supreme court again 

considered the ambit of section 319 and 

laid down as follows: 
 

 "Thus, we hold that though only a 

prima facie case is to be established from 

the evidence led before the court, not 

necessarily tested on the anvil of cross-

examination, it requires much stronger 

evidence than mere probability of his 

complicity. The test that has to be applied 

is one which is more than prima facie 

case as exercised at the time of framing 
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charge, but short of satisfaction to an 

extent that the evidence, if goes 

unrebutted, would lead to conviction."  
 

 12.  In this instant case, from the 

perusal of the First Information Report, it 

appears that the complainant side asked 

Ram Prakash to advise the accused 

persons not to harass the deceased and 

went to in-laws side but they did not 

follow the advice so given by Ram 

Prakash. Thus from the statement of all 

the witnesses and the First Information 

Report it is clear that the role of Ram 

Prakash was of only mediator in settling 

the marriage of the deceased. Therefore 

on the request of the complainant side he 

further got himself involved to make the 

accused person in the incident that they 

should not demand the additional dowry 

nor harass the deceased. It is no where 

alleged in the application on the basis of 

which the First Information Report was 

lodged that Ram Prakash is a relative of 

the accused persons. But in the 

application under section 319, he has been 

stated to be a relative of accused person. 

What is the relation and whether he 

comes in the category of the 'husband or 

the relative of the husband' as occurred in 

498-A of the IPC is not clear. 
 

 13.  In State of Punjab Vs. Gurmit 

Singh, (2014) 9 SCC 632, it has been held 

that meaning of the words "any relative of 

her husband" occurring in Section 304-B 

IPC & meaning of the words "relative of 

the husband" occurring in Section 498-A 

IPC are identical and mean such person 

related by blood, marriage or adoption. A 

penal statute should be strictly construed. 

The expression "any relative of her 

husband" occurring in Section 304-B IPC 

should be limited to persons related by 

blood, marriage or adoption. Nowhere it 

has been stated that Ramprakash is related 

with accused by blood, marriage or 

adoption nor there is any evidence that he 

resides with the accused persons. 
 

 14.  Learned trial court has found 

that in the First Information Report itself 

it has been mentioned that the role of Ram 

Prakash was of only mediator in the 

marriage and he was asked to settle the 

dispute between in-laws and parents of 

the deceased so that the accused could not 

harass her for demand of additional 

dowry. It has further been mentioned in 

the First Information Report that Ram 

Prakash tried to convince the in-laws of 

the deceased but he did not succeed and 

the accused continued demanding 

additional dowry. PW-1 who is informant 

was examined in the case and in his 

statement he has said that Ram Prakash is 

relative of the accused persons and on his 

saying, he tried to convince the accused 

persons. He also said that if they give 

rupees five lakh, the matter may come to 

an end and his daughter may live 

comfortably. Similar statements have 

been given by PW-2 and 3 also. Only on 

the basis of this statement, the application 

under section 319 Cr.P.C. has been given 

which is not sufficient to involve 

Ramprakash in the crime. 
 

 15.  Moreover, merely saying that Ram 

Prakash asked to give rupees five lakh to the 

accused to end the trouble of the deceased, 

cannot bring him in the category of associate 

offender nor can make out a case against him. 

The trial court has taken reference of the 

judgement of Hon'ble Supreme Court in the 

case of Hardeep Singh (supra) and has 

concluded that for summoning a person under 

section 319 Cr.P.C. It is essentially required 

that there should be evidence against such 

person which should be much better in 
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comparison to what is required at the time of 

framing of the charges and the evidence 

should be such that the court should be of the 

view that it will certainly lead to the 

conviction of such person who is being sought 

to be summoned under section 319 Cr.P.C. 
 

 16.  In view of the above discussions, 

I find that there is no material illegality 

and infirmity in the impugned order nor 

there is any jurisdictional error. 
 

 17.  This revision has got no force 

and it is accordingly dismissed. 
 

 18.  The stay order, if any, shall 

stand vacated. 
 

 19.  The court below shall take all 

endeavors in concluding the trial.  
---------- 
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Counsel for the Revisionist: 
Pranjal Krishna 
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A. Cr.P.C., 1973-Section 319 - 

Revisionists though nominated in the 
F.I.R exonerated in the Police Report on 
basis of alibi -“ Evidence” - is limited to 

the evidence recorded by the trial court - 
Statement  recorded under Section 161 

of the Cr.Pc - Has only the limited 
purpose of contradicting the maker 
thereof- the other evidence which has 

come on record between the stage of 
taking cognizance by the Court till the 
commencement of the trial can merely 

be used for corroborative purposes - Plea 
of Alibi- Section 103 of the Evidence Act 
- Burden of Proof for establishing the 
plea of alibi - Could be done by leading 

evidence in trial court and not by relying 
on the material collected during 
investigation n- The Court in exercise of 

its inherent powers under Section 482 
Cr.P.C. cannot consider the plea of alibi 
of an accused- Precedent-a decision is 

precedent on its own facts- the only 
thing binding a party is the ratio 
decidendi which is  generally secundum 

subjectam materiam-Application under 
Section 319 Cr.P.C.- is maintainable only 
when implicative evidence of probative 

value more than strong suspicion comes 
on record in shape of documentary or 
oral evidence in trial - Power under 

Section 319 of the Code - is conferred on 
the court to ensure that justice is done 
to the society by bringing to book all 
those guilty of an offence and to render 

justice to the victim. 
 
Scope, ambit and sweep of expression 

"evidence" contained under Section 319 Cr.P.C. 
and explained in the para 85 in the 
Constitution Bench judgement of Hardeep 

Singh was not considered in the subsequent 
cases in Brijendra Singh's and Shiv Prakash 
Mishra's cases to the extent that any evidence 

collected during investigation either in favour 
of the prosecution or the accused cannot be 
taken into account while exercising the power 

under Section 319 Cr.P.C. In view of 
unambiguous interpretation to the word 
'evidence'; it is limited to the evidence 

recorded by the trial court". 
 
A decision is precedent on its own facts- The 

only thing in Judge's decision binding a party 
is the principle upon which the case is decided 
and for this reason it is important to analyze a 
decision and isolate from it the ratio decidendi. 
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Application under Section 319 Cr.P.C. is 
maintainable only when implicative evidence of 

probative value more than strong suspicion 
comes on record in shape of documentary or 
oral evidence in trial. 

 
Statement under Section 161 Cr.P.C. is not a 
substantive piece of evidence. In view of 

proviso to subsection (1) of Section 162 
Cr.P.C., the statement can be used only with 
limited purpose of contradicting the maker 
thereof in the manner laid down in the said 

proviso. 
 
Consideration of plea of alibi -Section 103 of 

Evidence Act - burden of proof as to any 
particular fact lies on that person who wishes 
the court to believe in its existence, unless it is 

proved by any law that proof of that fact lies 
on a particular person- The Court in exercise 
of its inherent powers under Section 482 

Cr.P.C. cannot consider the plea of alibi of an 
accused at the stage of taking cognizance, 
framing of charges or summoning the accused 

on the basis of evidence recorded during trial 
under Section 319 Cr.P.C. 
 

The power under Section 319 of the Code is 
conferred on the court to ensure that justice is 
done to the society by bringing to book all 
those guilty of an offence and to render justice 

to the victim. One of the aims and purposes of 
the Criminal Justice System is to maintain 
social order. It is in recognition of this that the 

Code has specifically conferred a power in the 
court to proceed against others not arrayed as 
accused in the circumstances set out by this 

Section. Revision accordingly dismissed. 
 
Criminal Revision dismissed (E-3) 

 
Case law relied upon/discussed: - 
 

1. Hardeep Singh Vs St. of Punj. (2014) 3 SCC 
92 

2. Brijendra Singh & Ors. Vs St. of Raj. (2017) 

7 SCC 706 

3. Shiv Prakash Mishra Vs St. of U.P.& ors. 
passed in Criminal Appeal No.1105 of 2019 

(arising out of S.L.P. (Crl.) No.2168 of 2019) 
dated 23.7.2019 

4. Quinn Vs Leathem (1901) AC 495 Earls of 
Halsbury L.C. 

5. St. of Har. Vs Sher Singh, Manu 
SC/0236/1981 

6. Gurcharan Singh Vs St. of Punj. Manu 

SC/0122/1955 

7. Chandrika Prasad Singh Vs St. of Bihar 
Manu SC/0084/1971 

8. St. of Ori. Vs Debendra Nath Padhi (2004) 8 
SCC 568 
 

(Delivered by Hon’ble Dinesh Kumar 

Singh, J.) 
 

 1.  The present criminal revision has 

been referred by the accused-revisionist 

against the order dated 07.09.2019 passed 

by the learned Trial Court in Sessions 

Trail No. 385 of 2012 (C.B.I. versus 

Rahul Verma) arising out of Crime No. 

R.C. 14 (S) of 2010 of Police Station 

C.B.I./S.C.B./Lucknow under Sections 

302, 201, 364 IPC pending in the Court of 

learned Special Judge C.B.I., Court No. 2, 

Lucknow. 
 

 2.  Vide impugned order, the learned 

Trial Court has accepted the application 

dated 06.08.2019 filed by the C.B.I. for 

taking on record the certificate under 

Section 65-B of the Evidence Act in 

respect of Call Details Record(C.D.R.) of 

Mobile Nos. 9869306235 and 

9454741884. 
 

 3.  The present case is based on 

circumstanial  evidence. An FIR at Case  

Crime No. 842 of 2008 was registered 

under Section 302 and 201IPC, Police 

Station Kalyanpur, District Kanpur on 

03.09.2008 on the basis of inquest and 

post mortem report etc, and on the 

complaint of Mr. O.P. Arya, 
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 4.  This Court vide order dated 

08.10.2010 passed in Writ Petition 

No.15831(MB) of 2009 filed by Mr. S.K. 

Bajpai, transferred the investigation of 

both the cases to C.B.I./S.C.B., Lucknow. 

Charge-sheet No.2 of 2012 was filed 

against the accused, Rahul Verma on 

18.04.2012. According to the aforesaid 

charge-sheet, a stack of human bones was 

recovered from the I.I.T. Campus, 

Kanpur. It was sent to C.F.S.L. Candigarh 

for examination. C.F.S.L. Chandigarh 

prepared its report dated 05.04.2011. 

According to the said report on the basis 

of Cellular and Molecular examination, 

the skeleton was of Sri Adesh Kumar 

Bajpai s/o Surya Kumar Bajpai and 

Savitri Devi. Along with the aforesaid 

charge-sheet, document D-32, true copy 

of C.D.R. and D-33, E-mail massages and 

Exh.Ka29 and Ka25 were enclosed. 

Along with the charge-sheet certificate 

under Section 65-B of the Evidence Act 

was not enclosed. 
 

 4.  The accused-applicant filed an 

application No.25-B before the Trial 

Court stating that in absence of the 

certificate under Section 65-B of the 

Evidence Act, the electronic 

record/evidence is not admissible in 

evidence. The C.B.I. filed its objection to 

the said application and the learned Trial 

Court vide order dated 05.04.2019 held 

that as many as 41 witnesses were 

examined and the application dated 

17.10.2018 was filed when the 

examination of P.W.34, Rana Pratap 

Singh was on. The Trial Court held that 

decision on admissibility or 

inadmissibility of evidence should not be 

rendered at the stage of taking evidence 

on record inasmuch as there is no 

provision like Order XIII, Rule 3 C.P.C. 

in the Code of Criminal Procedure. 

Therefore, the trial Court said that the said 

application would be decided at the time 

of final stage and at this stage the decision 

could not be rendered on the admissibility 

or non admissibility of the evidence. 
 

 5.  After the aforesaid order, it 

appears that the C.B.I. vide letter dated 

12.07.2019 wrote to D.E.(Vigilance), 

BSNL, Kanpur Telecom District, Kanpur 

stating that during investigation of the 

case, C.D.Rs. of Mobile Nos. 9869306435 

and 9454741884 were provided to the 

C.B.I. by the BSNL vide letter dated 

08.06.2011 and now the Special 

Judge/C.B.I. trying the case had directed 

to produce the certificate under Section 

65-B of the Evidence Act in respect of the 

above mentioned C.D.Rs. of the mobile 

numbers. It was, therefore, requested that 

certificate under Section 65-B of the 

Evidence Act, 1872 to be provided for the 

C.D.Rs. of the aforesaid two mobile 

numbers. Therefore, certificate under 

Section 65-B of the Evidence Act was 

issued on 20.07.2019 by Manoj Manjul, 

S.D.E. (MS) BSNL office of O/o GM 

(Mobile Services), Kanpur in respect of 

C.D.Rs. of Mobile Nos. 9869306435 (for 

the period between 25.08.2007 to 

28.08.2008) and 9454741884 (for the 

period between 10.08.2008 to 

23.08.2008). It was said that the C.D.Rs. 

were directly fetched from the C.D.R. 

server Chandigarh by using printer of the 

available electronic records of BSNL, 

Kanpur. It was further said that no 

tampering was made in the aforesaid 

C.D.Rs. 
 

 6.  C.B.I. vide application dated 

06.08.2019 submitted the aforesaid 

certificate in the court of learned Trial 

Court stating therein that by inadvertent 

mistake a certificate under Section 65-B 
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of the Evidence Act in respect of C.D.Rs. 

of aforesaid two mobile numbers could 

not be filed by the investigating officer 

and, now the certificate under Section 65-

B of the Evidence Act had been obtained 

in respect of C.D.Rs. of the aforesaid two 

mobile numbers from the competent 

authority and, therefore, the same be 

taken on record. 
 

 7.  The accused filed objection a on 

13.08.2019 against the said application 

dated 06.08.2019 stating that the S.P., 

C.B.I.(S.C.B.) at Lucknow in its letter 

dated 12.07.2019 had mislead the BSNL 

inasmuch as it was wrongly mentioned 

that "Now the Hon'ble Court of Spl. Judge 

C.B.I. Anti Corruption has directed to 

produce certificate u/s 65-B, Evidence 

Act in respect of above mentioned mobile 

number". It was further said that the 

prosecution could not be allowed to plug 

in the holes in its case so as to take 

advantage of its own wrong. The 

certificate obtained under Section 65-B of 

the Evidence Act in the garb of direction 

by the trial Court amounted to 

reinvestigation of the case to plug in the 

holes in the prosecution story which was 

not permissible under the law. It was 

further said that application dated 

06.08.2019 for taking on record the 

certificate under Section 65-B of the 

Evidence Act should be rejected. 
 

 8.  Besides taking primarily 

objections on merit, it was said that the 

Evidence Act was amended in the year 

2000 incorporating Sections 65-A and 65-

B. The investigating officer filed charge-

sheet in the year 2012 and, therefore, it 

should be assumed that he had knowledge 

of the existing provisions of the Evidence 

Act. However, no such certificate as 

required under Section 65-B of the 

Evidence Act was filed along with the 

charge-sheet and, therefore, at this stage 

the Court should not allow any lacunae in 

the investigation to be filled in during the 

trial. It was also said that the certificate 

under Section 65-B of the Evidence Act 

had been obtained only on 20.07.2019 

and, it was not part of the charge-sheet 

and, therefore, it was not provided to the 

accused under Section 207 Cr.P.C. neither 

the said certificate was available before 

the Court at the time of framing of the 

charge. It was said that as many as 44 

prosecution witnesses had been examined 

since 06.04.2013 and, the accused did not 

have liberty to cross examine the 

witness(es) on the said certificate under 

Section 65-B of the Evidence Act. It is 

well established law that the certificate 

has to be of the date when electronic 

record is generated and it cannot be of the 

later date. 
 

 9.  The Trial Court after considering 

the submissions of the parties has passed 

the impugned order whereby it has 

accepted the application dated 06.08.2019 

filed by the C.B.I. and taken it on record 

the Certificate under Section 65-B of the 

Evidence Act on the ground that non 

filing of certificate under Section 65-B of 

the Evidence Act along with electronic 

record is a irregularity which can be 

rectified later on. 
 

 10.  Heard Mr. Nandit Srivastava, 

Senior Advocate assisted by Mr. Pranjul 

Krishna appearing for the revisionist, Mr. 

S.B. Pandey Senior Advocate assisted by 

Mr. Kazim Ibrahim, appearing for the 

respondent. 
 

 11.  Assailing the order dated 

07.09.2019 passed by the Trial court, Sri 

Nandit Srivastava, learned Senior 
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Advocate submits that there is no 

provision in law which permits the 

prosecution to move an application for 

taking on record the certificate under 

Section 65-B of the Evidence Act at the 

belated stage inasmuch if same is not filed 

with the charge sheet. Trial court has no 

power to take the certificate on record at 

the later stage. It is further submitted that 

as many as 44 prosecution witnesses have 

been examined and the certificate which 

was not part of the charge sheet, was not 

given to the accused under Section 207 

Cr.P.C. and, therefore, the accused did not 

have liberty to cross examine any of the 

witnesses on the certificate. He further 

submits that certificate dated 20.07.2019 

has been obtained almost after 7 years 

from the date of submission of the charge 

sheet wherein in the case of Anvar P.V. 

versus P.K. Basheer and ors : (2014) 10 

SCC 473, it has been held that the 

certificate has to be of the date when the 

electronic record is produced and, 

therefore, it cannot be generated 

subsequently. He further submits that 

there is no provision under the Code of 

Criminal Procedure except under Section 

391 Cr.P.C. to take additional evidence. 

Accepting certificate under Section 65-B 

of the Evidence Act vide impugned order 

dated 07.09.2019 amounts to filling in the 

lacunae in the prosecution case and, the 

same is not permitted under the law 

inasmuch as it would seriously prejudice 

the case of the accused. 
 

 12.  On the other hand, Mr. 

S.B.Pandey, learned Senior Advocate 

submits that non filing of the certificate 

under Section 65-B of the Evidence Act 

along with the electronic record was a 

mere omission which could be rectified at 

later stage. He further submits that 

evidence has not been closed and trial is 

still on and, the accused would have 

liberty to cross examine any of the 

witnesses on the certificate. Further, 

certificate has been taken on record and, 

when it is proved, the accused would have 

liberty to cross examine the witness. He, 

therefore, submits that no prejudice has 

been caused to the accused by taking 

certificate under Section 65-B of the 

Evidence Act on record. 
 

 13.  I have considered the 

submissions carefully. 
 

 14.  Chapter 5 of the Evidence Act 

provides for documentary evidence. 

Section 65 of the Evidence Act provides 

the case in which secondary evidence 

relating to document is given. Section 65-

A and 65-B were inserted by the 

Information Technology Act, 2000 with 

effect from 17.10.2000. These two 

sections provides special provisions as to 

evidence relating to Electronic records. 

Section 65-A of the Evidence Act 

provides that contents of electronic 

records may be produced in accordance 

with the provisions of Section 65-B of the 

Evidence Act. 
 

 Section 65-B of the Evidence Act 

reads as under:-  
 

 "65B. Admissibility of electronic 

records.--  
 

 (1)Notwithstanding anything 

contained in this Act, any information 

contained in an electronic record which is 

printed on a paper, stored, recorded or 

copied in optical or magnetic media 

produced by a computer (hereinafter 

referred to as the computer output) shall 

be deemed to be also a document, if the 

conditions mentioned in this section are 
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satisfied in relation to the information and 

computer in question and shall be 

admissible in any proceedings, without 

further proof or production of the original, 

as evidence of any contents of the original 

or of any fact stated therein of which 

direct evidence would be admissible.  
 (2) The conditions referred to in sub-

section (1) in respect of a computer output 

shall be the following, namely:-- 
 (a) the computer output containing 

the information was produced by the 

computer during the period over which 

the computer was used regularly to store 

or process information for the purposes of 

any activities regularly carried on over 

that period by the person having lawful 

control over the use of the computer;  
 (b)during the said period, 

information of the kind contained in the 

electronic record or of the kind from 

which the information so contained is 

derived was regularly fed into the 

computer in the ordinary course of the 

said activities;  
 (c) throughout the material part of 

the said period, the computer was 

operating properly or, if not, then in 

respect of any period in which it was not 

operating properly or was out of operation 

during that part of the period, was not 

such as to affect the electronic record or 

the accuracy of its contents; and 
 (d) the information contained in the 

electronic record reproduces or is derived 

from such information fed into the 

computer in the ordinary course of the 

said activities. 
 (3)Where over any period, the 

function of storing or processing 

information for the purposes of any 

activities regularly carried on over that 

period as mentioned in clause (a) of sub-

section (2) was regularly performed by 

computers, whether--  

 (a) by a combination of computers 

operating over that period; or  
 (b) by different computers operating 

in succession over that period; or  
 (c) by different combinations of 

computers operating in succession over 

that period; or 
 (d) in any other manner involving the 

successive operation over that period, in 

whatever order, of one or more computers 

and one or more combinations of 

computers, all the computers used for that 

purpose during that period shall be treated 

for the purposes of this section as 

constituting a single computer; and 

references in this section to a computer 

shall be construed accordingly. 
 (4) In any proceedings where it is 

desired to give a statement in evidence by 

virtue of this section, a certificate doing 

any of the following things, that is to say,-

- 
 (a) identifying the electronic record 

containing the statement and describing 

the manner in which it was produced;  
 (b) giving such particulars of any 

device involved in the production of that 

electronic record as may be appropriate 

for the purpose of showing that the 

electronic record was produced by a 

computer;  
 (c) dealing with any of the matters to 

which the conditions mentioned in sub-

section (2) relate, and purporting to be 

signed by a person occupying a 

responsible official position in relation to 

the operation of the relevant device or the 

management of the relevant activities 

(whichever is appropriate) shall be 

evidence of any matter stated in the 

certificate; and for the purposes of this 

sub-section it shall be sufficient for a 

matter to be stated to the best of the 

knowledge and belief of the person stating 

it. 
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 (5) For the purposes of this section,-- 
 (a) information shall be taken to be 

supplied to a computer if it is supplied 

thereto in any appropriate form and 

whether it is so supplied directly or (with 

or without human intervention) by means 

of any appropriate equipment;  
 (b) whether in the course of activities 

carried on by any official information is 

supplied with a view to its being stored or 

processed for the purposes of those 

activities by a computer operated 

otherwise than in the course of those 

activities, that information, if duly 

supplied to that computer, shall be taken 

to be supplied to it in the course of those 

activities;  
 (c) a computer output shall be taken 

to have been produced by a computer 

whether it was produced by it directly or 

(with or without human intervention) by 

means of any appropriate equipment. 

Explanation.--For the purposes of this 

section any reference to information being 

derived from other information shall be a 

reference to its being derived therefrom 

by calculation, comparison or any other 

process.]" 
 

 15.  Preliminary purpose of 

incorporating Sections 65-A and 65-B of 

the Evidence Act is to sanctify proof by 

secondary evidence. Computer output is a 

deemed document for the purpose of 

proof. Under sub-section 1 of Section 65-

B, it is mandated that any information 

contained in an electronic record which is 

printed on a paper, stored, recorded or 

copied in optical or magnetic media 

produced by a computer, shall also be 

deemed to be a document. The section 

lays down certain conditions which have 

to be satisfied in relation to the 

information and computer in question. If 

those conditions are satisfied, the 

electronic record shall be admissible in 

any proceedings, without further proof or 

production of the original, as evidence of 

any contents of the original or of any fact 

stated. 
 

 16.  Sub-section 2 of the Section 65-

B of the Evidence Act provides conditions 

which have to be satisfied so as to make 

computer output as primary evidence. 

Thus, when a statement is to be produced 

under this section, it should be identifying 

the electronic record containing the 

statement and describing the manner in 

which it was produced; giving particulars 

of the device involved in the production 

of the electronic record showing that the 

same was produced by the computer and 

showing compliance with conditions of 

Sub-section 2 of Section 65-B of the 

Evidence Act. The statement should be 

signed by a person occupying a 

responsible official position in relation to 

the operation of the relevant device or the 

management of the relevant activities 

such statement shall be evidence of the 

matter stated in the certificate. 
 

 17.  Under Sub-section 4 of Section 

65-B of the Evidence Act, it would be 

sufficient for this purpose that the 

statement is made to the best of the 

knowledge and belief of the person 

making it. 
 

 18.  The present case is based on 

circumstantial evidence. Evidence 

consists of three parts (i) electronic 

record; (ii) documentary evidence other 

than electronic record; and (iii) oral 

evidence. 
 

 19. The Supreme Court in the case of 

Anvar P.V. versus P.K. Basheer and 

ors (supra) held that the evidence relating 
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to electronic record by way of secondary 

evidence shall not be admitted in evidence 

unless the requirements under Section 65-

B of the Evidence Act are satisfied. It has 

further been held that the electronic 

records should be accompanied by the 

certificate in terms of Section 65-B of the 

Evidence Act obtained at the time of 

taking the document, without which, the 

secondary evidence pertaining to that 

electronic record is inadmissible. 
 

 Para 22 of the said judgment is 

extracted hereinbelow:-  

 
 "22. The evidence relating to 

electronic record, as noted hereinbefore, 

being a special provision, the general law 

on secondary evidence under Section 63 

read with Section 65 of the Evidence Act 

shall yield to the same. Generalia 

specialibus non derogant, special law will 

always prevail over the general law. It 

appears, the court omitted to take note of 

Sections 59 and 65-A dealing with the 

admissibility of electronic record. 

Sections 63 and 65 have no application in 

the case of secondary evidence by way of 

electronic record; the same is wholly 

governed by Sections 65-A and 65-B. To 

that extent, the statement of law on 

admissibility of secondary evidence 

pertaining to electronic record, as stated 

by this Court in Navjot Sandhu case 

[State (NCT of Delhi) v. Navjot Sandhu, 

(2005) 11 SCC 600 : 2005 SCC (Cri) 

1715] , does not lay down the correct 

legal position. It requires to be overruled 

and we do so. An electronic record by 

way of secondary evidence shall not be 

admitted in evidence unless the 

requirements under Section 65-B are 

satisfied. Thus, in the case of CD, VCD, 

chip, etc., the same shall be accompanied 

by the certificate in terms of Section 65-B 

obtained at the time of taking the 

document, without which, the secondary 

evidence pertaining to that electronic 

record, is inadmissible."  
 

 20.  Thus, the aforesaid judgment is 

not an authority on the point whether 

certificate under Section 65-B of the 

Evidence Act in respect of the electronic 

record can be produced subsequently as is 

the case at hands. Section 311 Cr.P.C. 

provides that at any stage of inquiry or 

trial or other proceedings under the Code, 

the Court may summon any person as a 

witness or examine any person in 

attendance though not summoned as 

witness, recall and re-examine any person 

already examined, if it appears to be 

essential to the just decision of the case. 

Thus, what is relevant for calling the 

additional evidence is to prevent failure of 

justice and, once the Court is of the 

opinion that to prevent the failure of 

justice and for the just decision of the 

case, it is required to receive additional 

evidence, there is no restriction on the 

count of the evidence which may be 

received, evidence may be former or 

substantial. 
 

 21.  The Supreme Court in the case 

of Rajeswar Prasad Misra v. State of 

W.B., (1966) 1 SCR 178 in para 10 had 

opined as under:- 
 

 "10. Additional evidence may be 

necessary for a variety of reasons which it 

is hardly proper to construe one section 

with the aid of observations made to do 

what the legislature has refrained from 

doing, namely, to control discretion of the 

appellate court to certain stated 

circumstances. It may, however, be said 

that additional evidence must be 

necessary not because it would be 
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impossible to pronounce judgment but 

because there would be failure of justice 

without it. The power must be exercised 

sparingly and only in suitable cases. Once 

such action is justified, there is no 

restriction on the kind of evidence which 

may be received. It may be formal or 

substantial. It must, of course, not be 

received in such a way as to cause 

prejudice to the accused as for example it 

should not be received as a disguise for a 

retrial or to change the nature of the case 

against him. The order must not ordinarily 

be made if the prosecution has had a fair 

opportunity and has not availed of it 

unless the requirements of justice dictate 

otherwise. Commentaries upon the Code 

are full of cases in which the powers 

under Section 428 were exercised. We 

were cited a fair number at the hearing. 

Some of the decisions suffer from the sin 

of generalization and some others from 

that of arguing from analogy. The facts in 

the cited cases are so different that it 

would be futile to embark upon their 

examination. We might have attempted 

this, if we could see some useful purpose 

but we see none. We would be right in 

assuming the existence of a discretionary 

power in the High Court and all that we 

consider necessary is to see whether the 

discretion was properly exercised."  
 

 22.  The Supreme Court Mohanlal 

Shamji Soni v. Union of India: 1991 Supp 

(1) SCC 271 has held that the cardinal 

rule of law of evidence that the best 

available evidence should be brought 

before the court to prove the fact or points 

in issue. It is the duty of the court not only 

to do justice but also to ensure that justice 

is being done. 
 

 Para 10 of the aforesaid report is 

reproduced hereinbelow:-  

 "10. It is a cardinal rule in the law of 

evidence that the best available evidence 

should be brought before the court to 

prove a fact or the points in issue. But it is 

left either for the prosecution or for the 

defence to establish its respective case by 

adducing the best available evidence and 

the court is not empowered under the 

provisions of the Code to compel either 

the prosecution or the defence to examine 

any particular witness or witnesses on 

their sides. Nonetheless if either of the 

parties withholds any evidence which 

could be produced and which, if 

produced, be unfavourable to the party 

withholding such evidence, the court can 

draw a presumption under Illustration (g) 

to Section 114 of the Evidence Act. In 

such a situation a question that arises for 

consideration is whether the presiding 

officer of a court should simply sit as a 

mere umpire at a contest between two 

parties and declare at the end of the 

combat who has won and who has lost or 

is there not any legal duty of his own, 

independent of the parties, to take an 

active role in the proceedings in finding 

the truth and administering justice? It is a 

well accepted and settled principle that a 

court must discharge its statutory 

functions -- whether discretionary or 

obligatory -- according to law in 

dispensing justice because it is the duty of 

a court not only to do justice but also to 

ensure that justice is being done. In order 

to enable the court to find out the truth 

and render a just decision, the salutary 

provisions of Section 540 of the Code 

(Section 311 of the new Code) are 

enacted whereunder any court by 

exercising its discretionary authority at 

any stage of enquiry, trial or other 

proceeding can summon any person as a 

witness or examine any person in 

attendance though not summoned as a 
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witness or recall or re-examine any person 

in attendance though not summoned as a 

witness or recall and re-examine any 

person already examined who are 

expected to be able to throw light upon 

the matter in dispute; because if 

judgments happen to be rendered on 

inchoate, inconclusive and speculative 

presentation of facts, the ends of justice 

would be defeated."  
 

 23.  The Supreme Court in its recent 

judgment in the case of State by 

Karnataka Lokayukta Police Station, 

Bengaluru versus M.R. Hiremath passed 

in Criminal Appeal No.819 of 2019 has 

considered the effect of failure to produce 

a certificate under Section 65-B(4) of the 

Evidence Act, at the stage when the 

charge sheet was filed. The Supreme 

Court in the aforesaid judgment has held 

that need for production of certificate 

would arise when the electronic record is 

sought to be produced in evidence at the 

trial. It is at that stage when the necessity 

of production of certificate would arise. 
 Paras 14 to 17 of the aforesaid report 

are extracted here in below:-  
 "14. The provisions of Section 65-B 

came up for interpretation before a three-

Judge Bench of this Court in Anvar P.V. 

v. P.K. Basheer [Anvar P.V. v. P.K. 

Basheer, (2014) 10 SCC 473 : (2015) 1 

SCC (Civ) 27 : (2015) 1 SCC (Cri) 24 : 

(2015) 1 SCC (L&S) 108] . Interpreting 

the provision, this Court held: (SCC p. 

483, para 14)  
 "14. Any documentary evidence by 

way of an electronic record under the 

Evidence Act, in view of Sections 59 and 

65-A, can be proved only in accordance 

with the procedure prescribed under 

Section 65-B. Section 65-B deals with the 

admissibility of the electronic record. The 

purpose of these provisions is to sanctify 

secondary evidence in electronic form, 

generated by a computer."  
 15. Section 65-B(4) is attracted in 

any proceedings "where it is desired to 

give a statement in evidence by virtue of 

this section". Emphasising this facet of 

sub-section (4) the decision in Anvar 

[Anvar P.V. v. P.K. Basheer, (2014) 10 

SCC 473 : (2015) 1 SCC (Civ) 27 : 

(2015) 1 SCC (Cri) 24 : (2015) 1 SCC 

(L&S) 108] holds that the requirement of 

producing a certificate arises when the 

electronic record is sought to be used as 

evidence. This is clarified in the following 

extract from the judgment: (Anvar P.V. 

case [Anvar P.V. v. P.K. Basheer, (2014) 

10 SCC 473 : (2015) 1 SCC (Civ) 27 : 

(2015) 1 SCC (Cri) 24 : (2015) 1 SCC 

(L&S) 108] , SCC p. 484, para 16) 
 "16. ... Most importantly, such a 

certificate must accompany the electronic 

record like computer printout, compact 

disc (CD), video compact disc (VCD), pen 

drive, etc., pertaining to which a 

statement is sought to be given in 

evidence, when the same is produced in 

evidence. All these safeguards are taken 

to ensure the source and authenticity, 

which are the two hallmarks pertaining to 

electronic record sought to be used as 

evidence. Electronic records being more 

susceptible to tampering, alteration, 

transposition, excision, etc., without such 

safeguards, the whole trial based on proof 

of electronic records can lead to travesty 

of justice."  
 (emphasis supplied)  
 16. The same view has been 

reiterated by a two-Judge Bench of this 

Court in Union of India v. Ravindra V. 

Desai [Union of India v. Ravindra V. 

Desai, (2018) 16 SCC 273 : (2019) 1 SCC 

(L&S) 225] . The Court emphasised that 

non-production of a certificate under 

Section 65-B on an earlier occasion is a 
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curable defect. The Court relied upon the 

earlier decision in Sonu v. State of 

Haryana [Sonu v. State of Haryana, 

(2017) 8 SCC 570 : (2017) 3 SCC (Cri) 

663] , in which it was held: (Sonu case 

[Sonu v. State of Haryana, (2017) 8 SCC 

570 : (2017) 3 SCC (Cri) 663] , SCC p. 

584, para 32) 
 "32. ... The crucial test, as affirmed 

by this Court, is whether the defect could 

have been cured at the stage of marking 

the document. Applying this test to the 

present case, if an objection was taken to 

the CDRs being marked without a 

certificate, the court could have given the 

prosecution an opportunity to rectify the 

deficiency."  
 17. Having regard to the above 

principle of law, the High Court erred in 

coming to the conclusion that the failure 

to produce a certificate under Section 65-

B(4) of the Evidence Act at the stage 

when the charge-sheet was filed was fatal 

to the prosecution. The need for 

production of such a certificate would 

arise when the electronic record is sought 

to be produced in evidence at the trial. It 

is at that stage that the necessity of the 

production of the certificate would arise." 
 

 24.  The Supreme Court in the case 

of Shafhi Mohammad v. State of H.P., 

(2018) 2 SCC 801 : (2018) 1 SCC (Cri) 

860 has clarified the legal position 

regarding admissibility of the electronic 

evidence, especially by a party who is not 

in a possession of device from which a 

document is produced. In the aforesaid 

judgment, it has been held that after 

taking note of the judgment of three judge 

bench in the case of Anvar P.V. versus 

P.K. Basheer and Ors (supra), if 

electronic evidence is authentic and 

relevant, the same can be admitted subject 

to the court being satisfied about its 

authenticity and procedure for its 

admissibility may depend on the facts, 

situation such as whether a person 

producing such evidence is in a position 

to furnish under Section 65-B(4) of the 

Evidence Act. 
 

 25.  It has further been said that 

Sections 65-A and 65-B of the Evidence 

Act cannot be held to be a complete code 

on the subject 
 

 Paras 26 to 30 of the aforesaid report 

which are relevant are reproduced herein 

below:-  
 "26. Sections 65-A and 65-B of the 

Evidence Act, 1872 cannot be held to be a 

complete code on the subject. In Anvar 

P.V. [Anvar P.V. v. P.K. Basheer, (2014) 

10 SCC 473 : (2015) 1 SCC (Civ) 27 : 

(2015) 1 SCC (Cri) 24 : (2015) 1 SCC 

(L&S) 108] , this Court in para 24 

clarified that primary evidence of 

electronic record was not covered under 

Sections 65-A and 65-B of the Evidence 

Act. Primary evidence is the document 

produced before the Court and the 

expression "document" is defined in 

Section 3 of the Evidence Act to mean 

any matter expressed or described upon 

any substance by means of letters, figures 

or marks, or by more than one of those 

means, intended to be used, or which may 

be used, for the purpose of recording that 

matter.  
 27. The term "electronic record" is 

defined in Section 2(1)(t) of the 

Information Technology Act, 2000 as 

follows: 

 
 "2. (1)(t) "electronic record" means 

data, record or data generated, image or 

sound stored, received or sent in an 

electronic form or micro film or computer 

generated micro fiche;"  
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 28. The expression "data" is defined 

in Section 2(1)(o) of the Information 

Technology Act as follows: 
 "2. (1)(o) "data" means a 

representation of information, knowledge, 

facts, concepts or instructions which are 

being prepared or have been prepared in a 

formalised manner, and is intended to be 

processed, is being processed or has been 

processed in a computer system or 

computer network, and may be in any 

form (including computer printouts 

magnetic or optical storage media, 

punched cards, punched tapes) or stored 

internally in the memory of the 

computer;"  
 29. The applicability of procedural 

requirement under Section 65-B(4) of the 

Evidence Act of furnishing certificate is 

to be applied only when such electronic 

evidence is produced by a person who is 

in a position to produce such certificate 

being in control of the said device and not 

of the opposite party. In a case where 

electronic evidence is produced by a party 

who is not in possession of a device, 

applicability of Sections 63 and 65 of the 

Evidence Act cannot be held to be 

excluded. In such case, procedure under 

the said sections can certainly be invoked. 

If this is not so permitted, it will be denial 

of justice to the person who is in 

possession of authentic evidence/witness 

but on account of manner of proving, such 

document is kept out of consideration by 

the court in the absence of certificate 

under Section 65-B(4) of the Evidence 

Act, which party producing cannot 

possibly secure. Thus, requirement of 

certificate under Section 65-B(4) is not 

always mandatory. 
 30. Accordingly, we clarify the legal 

position on the subject on the 

admissibility of the electronic evidence, 

especially by a party who is not in 

possession of device from which the 

document is produced. Such party cannot 

be required to produce certificate under 

Section 65-B(4) of the Evidence Act. The 

applicability of requirement of certificate 

being procedural can be relaxed by the 

court wherever interest of justice so 

justifies." 
 

 26.  Thus, there is no bar for 

accepting the certificate under Section 65-

B(4) of the Evidence Act at later stage if 

it was not filed along with the charge 

sheet. The trial is yet to conclude and the 

accused may avail liberty of examining or 

re-examining any witnesses in respect of 

the certificate and electronic record of call 

detail of two mobile numbers mentioned 

hereinabove. The certificate under Section 

65-B(4) of the Evidence Act is procedural 

requirement for admissibility of 

secondary evidence of electronic record 

and, therefore, it can be produced at a 

later stage during the trial, if it was not 

part of the charge sheet. The accused is 

not prejudiced in any manner by taking on 

record the certificate under Section 65-B 

of the Evidence Act at the later stage 

when trial is still on. Further, it is the duty 

of the court under Section 311 Cr.P.C. to 

see that the best available evidence is 

brought before it to prevent failure of 

justice and for the just decision of the 

case. For the said purpose the court is 

bestowed with wide discretion. 
 

 27.  In view thereof, I do not find any 

illegality or impropriety in the impugned 

order dated 07.09.2019. The present 

revision petition is, thus, disposed of with 

liberty to the accused-revisionist to move 

an appropriate application to recall any 

witness who may be relevant for the 

purpose of electronic record and, the 

certificate produced under Section 65-
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B(4) of the Evidence Act, if he is so 

advised and, the trial court will take 

appropriate decision on such an 

application in accordance with law. 
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 17.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32621 of 2019 
 

Amar Cheema                           …Applicant 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicant: 
Sri Vidit Narayan Mishra 
 
Counsel for the Opposite Parties: 
G.A. 
 
A. Indian Penal Code, 1860 – Sections 420 

and 406 - Prima facie offences of fraud and 
deception, thereby, delivery of property by 
fraudulent acts made out against the 

applicant- summoned on the basis of 
evidence recorded under Sections 200 and 
202 Cr.P.C. - Exercise of inherent powers 

under section 482 Cr.P.C. - High Court is not 
expected to analyse factual evidence, which 
is to be placed during trial before the Trial 

court. (Para 4,5,6 & 7) 
 
It is apparent that this was not a case 

regarding an embezzlement of capital of the 
Company, rather the Company, in question, 
was constituted upon the instigation of Arjun 

Cheema, with three other Directors, in which 
complainant, was an authorised signatory, on 
behalf of other Directors of the Company and 
while  there occurred loss in the business of 

the Company, in the year 2011, the Company 
was wound-up, however, till then there was no 

loss, rather a capital was to be refunded back 
to the Uro Tiles Private Company Limited for 

having its payment back. There was no 
investment by other Directors, except 
investment of Rs. 27 Lakhs by the complainant 

and this payment, on being returned back by 
the Uro Tiles Private Company Limited, was to 
be refunded to the complainant. For 

completion of this winding up proceeding, 
Arjun Cheema and Applicant were authorised 
and handed over documents, seal and 
password etc. They made promise of winding 

up of the Company, but it came to notice that 
the Company was not wound-up rather it was 
kept on running till 2018, with fraudulent 

signature of the complainant. Then, effort was 
made for getting this fact known to those 
Companies, which were dealing with the 

Company, in question, under fraud. On 
demand of money being made, they 
threatened of sending the complainant to jail 

and demanded money for winding up of the 
Company. 
 

While exercising jurisdiction under section 482 
of the Code, the High Court would not 
ordinarily embark upon an enquiry whether 

the evidence in question is reliable or not or 
whether on a reasonable apprehension of it 
accusation would not be sustained. That is the 
function of the trial Judge/Court. 

 
There was fraud and deception, thereby, 
delivery of property by fraudulent acts by 

those two persons, who have been summoned 
and this was on the basis of evidenced, 
recorded, under Sections 200 and 202 Cr.P.C. 

Magistrate, after appreciating facts and 
evidence, brought on record, has passed the 
impugned summoning order. Hence, 

Application under Section 482 of Cr.P.C., stands 
dismissed accordingly. 
 

Application u/s 482 Cr.P.C. dismissed (E-3) 
 
Case law relied upon/discussed: - 

 
1. St. of A.P. Vs Gaurishetty Mahesh JT 2010 
(6) SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 

3844 
 
2. Hamida Vs Rashid (2008) 1 SCC 474 
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3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 
781 

4. Popular Muthiah Vs St. Represented by 
Inspector of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 

Cr LJ 320 (DB): AIR 1990 SC 49 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 
1005: AIR 1989 SC 1 

7. Amrawati & anr. Vs St. of U.P. reported in 
(2004) 57 ALR 290 

8. (2009) 3 ADJ 322 (SC) Lal Kamlendra 
Pratap Singh Vs St. of U.P. 

 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  Heard learned counsel for 

applicant, moved by the applicant, Amar 

Cheema, under Section 482 of Criminal 

Procedure Code, 1973 (in short 'Cr.P.C.') 

as well as learned AGA, appearing on 

behalf of State of U.P. and perused the 

record.  
 

 2.  Learned counsel for the applicant 

argued that the applicant has been 

summoned because of being brother of 

Arjun Cheema. He is neither Director of 

Company, in question, nor was having 

any concern with the Company. A 

complaint was filed with incorrect facts 

that there were three Directors of the 

Company, whereas the documents, filed 

with this Application, are to the effect that 

there were four Directors of the Company 

and the complainant was neither Director 

nor is having any concern with above 

Company. It was said that Company was 

wound-up in the year 2011, whereas the 

Company was running till 2018. All taxes 

were being paid. If any embezzlement in 

the capital of the Company was there, the 

Directors will be responsible for the same, 

whereas present applicant, Amar Cheema, 

has no concern with the Company, but the 

Trial court of Additional Chief Judicial 

Magistrate, Gautam Buddh Nagar, vide 

summoning order, dated 22.10.2018, 

passed in Criminal Complaint No. 4645 

of 2018 (Abhimanyu Ahlawat vs. Amar 

Cheema & others), has summoned the 

applicant, alongwith one other, for 

offence, punishable, under Sections 420 

and 406 IPC, Police Station Sector 39, 

NOIDA, District Gautam Buddh Nagar. 

Hence, this Application, under Section 

482 of Cr.P.C., with a prayer for quashing 

of the impugned summoning order and 

entire criminal proceeding of Complaint 

Case No. 4645 of 2018 (Abhimanyu 

Ahlawat vs. Amar Cheema & others), 

with a further prayer for staying further 

proceeding of above case till disposal of 

this Application.  
 

 3.  Learned AGA, appearing for the 

State of U.P, has vehemently opposed this 

Application, under Section 482 of Cr.P.C.  
 

 4.  From very perusal of the of the 

complaint and the impugned summoning 

order, it is apparent that this was not a 

case regarding an embezzlement of 

capital of the Company, rather 

complainant, Abhimanyu Ahlawat, by his 

complaint as well as statement, recorded, 

under Section 200 of Cr.P.C., has said 

that the Company, in question, was 

constituted upon the instigation of Arjun 

Cheema, with three other Directors, in 

which complainant, was an authorised 

signatory, on behalf of other Directors of 

the Company and while the there occurred 

loss in the business of the Company, in 

the year 2011, the Company was wound-

up, however, till then there was no loss, 

rather a capital was to be refunded back to 
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the Uro Tiles Private Company Limited 

for having its payment back. There was 

no investment by other Directors, except 

investment of Rs. 27 Lakhs by the 

complainant and this payment, on being 

returned back by the Uro Tiles Private 

Company Limited, was to be refunded to 

the complainant. For completion of this 

winding up proceeding, Arjun Cheema 

and Amar Cheema were authorised and 

handed over documents, seal and 

password etc. They made promise of 

winding up of the Company, but it came 

to notice that the Company was not 

wound-up, rather it was kept on running 

till 2018, with fraudulent signature of the 

complainant. Then, effort was made for 

getting this fact known to those 

Companies, which were dealing with the 

Company, in question, under fraud. On 

demand of money being made, they 

threatened of sending the complainant to 

jail and demanded money for winding up 

of the Company. Meaning thereby, there 

was fraud and deception, thereby, 

delivery of property by fraudulent acts by 

those two persons, who have been 

summoned and this was on the basis of 

evidenced, recorded, under Sections 200 

and 202 Cr.P.C. Magistrate, after 

appreciating facts and evidence, brought 

on record, has passed the impugned 

summoning order.  

 
 This Court, in exercise of inherent 

jurisdiction, under Section 482 of Cr.P.C., 

is not expected to appreciate factual 

aspect because the same is a question of 

trial before the Trial.  
 

 5.  As per law propounded by the 

Apex Court in State of Andhra Pradesh 

v. Gaurishetty Mahesh, JT 2010 (6) SC 

588: (2010) 6 SCALE 767: 2010 Cr. LJ 

3844 "While exercising jurisdiction under 

section 482 of the Code, the High Court 

would not ordinarily embark upon an 

enquiry whether the evidence in question 

is reliable or not or whether on a 

reasonable apprehension of it accusation 

would not be sustained. That is the 

function of the trial Judge/Court". In 

another subsequent Hamida v. Rashid, 

(2008) 1 SCC 474, hon'ble Apex Court 

propounded that "Ends of justice would 

be better served if valuable time of the 

Court is spent in hearing those appeals 

rather than entertaining petitions under 

Section 482 at an interlocutory stage 

which after filed with some oblique 

motive in order to circumvent the 

prescribed procedure, or to delay the trial 

which enable to win over the witness or 

may disinterested in giving evidence, 

ultimately resulting in miscarriage of 

Justice". In again another subsequent 

Monica Kumar v. State of Uttar 

Pradesh, (2008) 8 SCC 781, the Apex 

Court has propounded "Inherent 

jurisdiction under Section 482 has to be 

exercised sparingly, carefully and with 

caution and only when such exercise is 

justified by the tests specifically laid 

down in the section itself." While 

interpreting this jurisdiction of High 

Court Apex Court in Popular Muthiah v. 

State, Represented by Inspector of 

Police, (2006) 7 SCC 296 has 

propounded "High Court can exercise 

jurisdiction suo motu in the interest of 

justice. It can do so while exercising other 

jurisdictions such as appellate or 

revisional jurisdiction. No formal 

application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 

substantive as well as procedural matters. 

It can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings".  
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 Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, 

(1990) Cr LJ 320 (DB): AIR 1990 SC 494 

has propounded "To prevent abuse of the 

process of the Court, High Court in exercise 

of its inherent powers under section 482 

could quash the proceedings but there 

would be justification for interference only 

when the complaint did not disclose any 

offence or was frivolous vexatious or 

oppressive" as well as in State of Bihar v. 

Murad Ali Khan, (1989) Cr LJ 1005: 

AIR 1989 SC 1, Apex Court propounded 

"In exercising jurisdiction under Section 

482 High Court would not embark upon an 

enquiry whether the allegations in the 

complaint are likely to be established by 

evidence or not".  
 

 6.  Meaning thereby, exercise of 

inherent jurisdiction under Section 482 

Cr.P.C. is within the limits, propounded 

as above.  
 

 7.  In view of what has been 

discussed above, there is no ground for 

interference in the proceeding, as prayed 

for by this Application, under Section 482 

of Cr.P.C., thereby, this Application 

merits its dismissal and it stands 

dismissed, accordingly.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 19.09.2019 
 

BEFORE 

 
THE HON'BLE RAJEEV MISRA, J. 

 

Application u/s 482 No. 38644 of 2016 
 

Jaspreet Singh           …Applicant (In Jail) 

Versus 
State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicant: 
Sri Sikandar B. Kochar 
 
Counsel for the Opposite Parties: 
A.G.A., Sri Anoop Trivedi, Sri Abhinav 

Gaur, Sri Vibhu Rai 
 
A. Cr.P.C., 1973 - Section 362 -Ex Parte 

order finally deciding- Resulting in serious 
prejudice to the Opposite Party No. 2- 
Jurisdiction of the Court to entertain recall 

application- Replied affirmatively. (Para 
37,48,49,68,69,79, 83 & 84) 
 

1. Following questions arise for determination 
in this recall application: 
  

 I. Whether Complaint Case No.1716 
of 2016 (Nirmal Singh Garewal Vs. Nitin 
Jaiswal and others) under Sections 307, 436, 

392, 380, 504 and 506 I.P.C., P.S. Kotwali 
Bareilly, District-Bareilly, arising out of Case 
Crime No. 2675 of 2012, under Sections 307, 

452, 427, 504, 506, 380, 426 and 392 I.P.C., 
P.S. Kotwali Bareilly, District-Bareilly and S.T. 
No. 123 of 2013 (State Vs. Nirmal Singh 
Garewal and others) under Sections 452 and 

307 I.P.C. P.S. Kotwali Bareilly, District-Bareilly, 
arising out of Case Crime No. 2568 of 2012 
under Sections 452, 307 I.P.C. P.S. Kotwali 

Bareilly, District-Bareilly are cross-cases. 
 
HELD :- Question No.1 is answered in 

negative that two case crime numbers, are not 
cross cases, but they relate to different 
incidents which occurred at different places 

and at different points of time. 
  
 II. Whether the ex-parte order dated 

15.12.2016 passed by this Court in exercise of 
its jurisdiction under Section 482 Cr.P.C. has 
caused serious prejudice to opposite party 

no.2, Nitin Jaiswal and can be recalled at the 
behest of opposite party no.2, who admittedly 
was not heard at the time of passing of order 
dated 15.12.2016. 

  
 III. Whether the bar of Section 362 
Cr.P.C. will come into play regarding recall of 
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ex-parte order dated 15.12.2016. (Considering 
question nos. 2 and 3 together) 

 
Held: - The application came up for admission 
on 15.12.2016 and this Court allowed the 

application on same day i.e. 15.12.2016. The 
opposite party No.2 was not represented by any 
counsel nor notices were issued to opposite party 

No.2 before finally deciding the application. As 
such, order dated 15.12.2016 is ex-parte against 
opposite party No.2. Rule of audi alterem partem 
requires that opportunity of hearing should be 

afforded before an order is passed on judicial 
side. By seeking recall of order dated 
15.12.2016, opposite party No.2 is not seeking 

review of order dated 15.12.2016 and therefore 
bar contained in section 362 Cr.P.C. will not come 
in way. Consequently, order dated 15.12.2016, is 

liable to be recalled at the behest of opposite 
party No.2, who admittedly was not afforded any 
notice or opportunity of hearing before order 

dated 15.12.2016 was passed. 
  
 IV. Whether in view of the orders 

dated 29.08.2017, 31.01.2018 and 15.12.2016 
passed by Apex Court, this Court has 
jurisdiction to entertain the recall application 

filed by opposite party no.2, Nitin Jaiswal. 
 
Held: - As to whether order dated 15.12.2016 
can or cannot be recalled in view of 

subsequent orders passed by Apex Court- The 
case in hand is covered by conclusion no.4 
contained in Paragraph 27 of the judgement of 

Khoday Distilers Ltd. (Now known as Khoday 
India Limited and others) Vs. Sri 
Mahadeshwara Sahakara Sakkare Karkhane 

Ltd. Kollegal (Under Liquidation) Represented 
by the Liquidator reported in 2019 (4) SCC 
376, - Consequently, the principle of merger 

will not apply. As such, I am of the view that 
there is no legal impediment in recalling the 
order dated 15.12.2016. 

 
2. The present recall application is allowed. 
Order dated 15.12.2016 passed by this Court 

is hereby recalled. The application shall now 
stand restored. The same shall be listed for 
hearing on merits.                                                                                

 
Recall Application allowed (E-3)    
 
Case law relied upon/discussed: - 

1. Vishnu Agarwal Vs St. of U.P.& anr. (2011) 
14 SCC 813 

2. Jawahar Lal @ Jawahar Lal JalaJ Vs St. of 
U.P.  (2015) 91 ACC 128 

3. Punjab Vs Devendar Pal Singh Bhullar & ors. 

(2011) 14 SCC 770 

4. Makkapati Nagaswara Sastri Vs S.S. 
Satyanarayan (1981) 1 SCC 62 

5. Habu Vs St. of Raj. AIR 1987 RAJ 83 

6. Rajnarayan & ors. Vs St. of U.P.  A.I.R. 1959 
ALL 315 

7. Khoday Distilers Ltd. (Now known as 

Khoday India Ltd. & ors.) Vs Sri Mahadeshwara 
Sahakara Sakkare Karkhane Ltd. Kollegal 
(Under Liquidation) Represented by the 

Liquidator 1995 SCC (1) 574 

8. Smt. Suraj Devi Vs Pyare Lal 1981 SCC (Cri) 
188 

9. Mohd. Zakir Vs Sabana & ors. (2018) 15 
SCC 316 

10. Atul Shukla Vs St. of M.P.& anr. 2019 (6) 

SCJ 246 

11. Shivpoojan Upadhyay & anr. Vs St. of U.P.& 
anr. 2019 (3) ALJ 407 

(Delivered by Hon'ble Rajeev Misra, J.) 
 

Ref: Criminal Misc. Recall Application 

No. 4345 of 2017  
 

 1.  This application under Section 

482 Cr.P.C. has been filed by applicant-

Jaspreet Singh Garewal (a co-accused) 

challenging the order dated 02.12.2016 

passed by Additional Sessions Judge, 

Court No.1, Bareilly in Sessions Trial 

No.123 of 2013 (State Vs. Nirmal Singh 

Garewal and others) under Sections 452 

and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly arising out of Case 

Crime No. 2568 of 2012 under Sections 
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452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly, whereby application 

(Paper No. 309 Kha) filed by accused 

under Section 309 Cr.P.C. has been 

rejected. 
 

 2.  It transpires from record that 

during pendency of S.T. No. 123 of 2013 

(State Vs. Nirmal Singh Garewal and 2 

others) one of the accused Nirmal Singh 

Garewal, the applicant herein, filed an 

application under Section 309 Cr.P.C. 

(Paper No. 309 Kha) praying therein that 

S.T. No. 123 of 2013 (State Vs. Nirmal 

Singh Garewal and others) under Sections 

452 and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly arising out of Case 

Crime No. 2568 of 2012 under Sections 

452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly be tried alongwith 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly, arising out of 

Case Crime No. 2675 of 2012 under 

Sections 307, 452, 427, 504, 506, 380, 

426 and 392 I.P.C., P.S. Kotwali Bareilly, 

District-Bareilly, as both the cases are 

cross cases. 
 

 3.  The aforesaid application was 

opposed by opposite party no.2 herein 

namely Nitin Jaiswal. Accordingly, an 

objection (Paper No. 323 Kha) was filed 

by opposite party no.2 opposing the 

aforesaid application. 
 

 4.  The Additional Sessions Judge 

Court No.1, Bareilly, vide order dated 

02.12.2016 rejected the aforesaid 

application (Paper No. 309 Kha) filed by 

accused-applicant Nirmal Singh Garewal. 

While rejecting the application (Paper No. 

309 Kha), Court below has held that 

evidence has been recorded and trial is at 

the stage of Section 313 Cr.P.C. 

Secondly, it would not be appropriate to 

try Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., arising out of 

Case Crime No. 2675 of 2012, under 

Sections 307, 452, 427, 504, 506, 380, 

426 and 392 I.P.C. alongwith the present 

Sessions Trial as according to accused-

applicant Case Crime No. 2675 of 2012 is 

pending consideration before the 

Magistrate. In the aforesaid complaint 

case the accused have not yet appeared, 

nor the concerned Magistrate has passed 

any such order on the basis of which, it 

could be said that Case Crime No. 2675 

of 2012 is cross version of Case Crime 

No. 2568 of 2012. Moreover, the 

complaint case has not yet been 

committed to the Court of Sessions. 

Further, without perusal of record of 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., it cannot be said 

that above mentioned complaint case is a 

cross case. Lastly, the record of the 

complaint case cannot be summoned as 

the Hon'ble High Court has directed for 

early disposal of the Sessions Trial itself 

and if possible on day to day basis. For 

ready reference order dated 23.07.2015 

which has been referred to in the order 

dated 02.12.2016 is reproduced herein-

under:. 
 

 "Heard learned counsel for the 

applicant and the learned AGA and have 

been taken through the record.  
 By means of the present application 

under section 482 Cr.P.C. the applicant 

has invoked inherent jurisdiction of this 

Court with a prayer to direct the court 
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concerned to conclude the Sessions Trial 

No 123 of 2013 arising out of Case Crime 

No. 2568 of 2012 under section 452/307 

IPC, Police Station Kotwali District 

Bareilly pending in the court of learned 

Addl. District & Sessions Judge, Court 

No.1 Bareilly.  
 It is submitted by the learned counsel 

for the applicant that the applicant lodged 

the first information report against the 

opposite party no.2 and his sons under 

sections 452/307 IPC. The investigating 

officer after conducting the investigation 

submitted charge sheet dated 

30.11.2012.The opposite party no.2 filed 

Criminal Misc. Bail Application No. 

17956 of 2013 (Nirmal Singh Versus State 

of U.P.) before another Bench of this 

Court . The Hon'ble Single Judge was 

pleased to release the opposite party no.2 

on bail vide order dated 25.7.2013 

stipulating certain conditions and also 

directing the trial court to decide the case 

expeditously. The opposite party no.2 

after being released on bail, has adopted 

subterfuge of stalling and dilating the 

trial. The trial is proceeding at snail's 

pace and till date, the opposite party no.2 

has not allowed the evidence of the 

doctors to be completed and the cross 

examination is going on by the opposite 

party no.2 since last 7 months so as to 

elongate the proceedings. The witnesses 

have also not been cross-examined 

whereby the trial is being obstructed. 

There is specific direction of this Court 

that the trial may be concluded speedily 

avoiding undue delay. The applicant is 

getting constant threats by the opposite 

party no.2 and his comrades. There is 

imminent danger of his life and property 

due to hanging of trial hence the court 

below may be directed to conclude the 

trial within stipulated period as granted 

by this Hon'ble Court. Learned counsel 

for the applicant has relied upon the 

decision of this Court dated 25.11.2013 

passed in Special Leave to Appeal (Crl) 

No. 24066 of 22013 (Mohd. Rashid Vs. 

State of U.P.) wherein Hon'ble Apex 

Court held the trial court should strictly 

comply with the direction issued by High 

Court and take effective steps to ensure 

that the trial be conducted on day to day 

basis and the presence of the witnesses be 

secured by adopting, if necessary coercive 

means. The Administrative Judge of the 

District concerned should monitor the 

progress of trial proceeding in order to 

ensure that the trial court does not defy 

the orders issued by High Court with 

impunity.  
 Learned AGA did not oppose the 

contention of learned counsel for the 

applicant and submitted that speedy trial 

is the quintessence of the code which 

cannot be withheld years together on 

flimsy grounds.  
 Having considered the rival 

submission advanced by the learned 

counsel for the parties, there are serious 

consequences where the trial is 

unnecessarily delayed. Speedy trial is a 

right of every person in public interest 

and serves the social requirement of the 

present day, therefore, it is provided that 

the court below shall make earnest 

endeavour to conclude the aforesaid trial 

as expeditiously as possible preferably on 

day to day basis within six months from 

the date of production of a certified copy 

of this order.  
 This application is disposed of as 

above. "  
 

 Aforesaid order dated 23.7.2015 was 

subsequently corrected, vide order dated 

7.8.2015. It was now provided that Court 

below shall endeavor to conclude S.T. 

No. 123 of 2013 (State Vs. Nirmal Singh) 
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within a period of two months. For ready 

reference, order dated 7.8.2015 is 

reproduced herein below:  
 

 "Criminal Misc. (Correction) 

Application No. 253536 of 2015 is 

allowed.  
 Necessary correction has been made 

in the original order.  
 Order dated 23.7.2015 will stand 

corrected as follows:  
 In the 6th line of fifth paragraph six 

months should be read as two months.  
 Office is directed to correct the 

certified copy of the aforesaid order, if 

already issued to the learned counsel for 

the applicant as per Rule of the court. "  
 

 On aforesaid findings, Court below 

rejected the application (Paper No. 309 

Kha) filed by accused-applicant, vide 

order dated 02.12.2016.  
 

 5.  Feeling aggrieved by order dated 

02.12.2016 passed by Additional Sessions 

Judge, Court No. 1, Bareilly, rejecting the 

application (Paper No. 309 Kha) filed by 

accused-applicant, he has now 

approached this Court by filing present 

application under Section 482 Cr.P.C. 
 

 6.  Present Criminal Misc. 

Application came up for admission on 

15.12.2016 and same was disposed of 

finally by this Court on the same day, 

vide order dated 15.12.2016, which is 

quoted herein under:- 
 

 "Supplementary affidavit filed today, 

the same is taken on record.  
 Heard learned counsel for the 

applicant and learned A.G.A.  
 The present application has been 

filed with a prayer to quash the order 

dated 2.12.2016 passed by the Additional 

Sessions Judge, Court No. 1 Bareilly in 

Sessions Trial No. 123 of 2013 (State Vs. 

Nirmal Singh Garewal and others) 

arising out of Case Crime No. 2568 of 

2012, under sections 452, 307 IPC, Police 

Station Kotwali Bareilly, District Bareilly 

whereby the application of the applicant 

filed under section 309 Cr.P.C. has been 

rejected.  
 Learned counsel for the applicant 

contended that civil dispute with regard to 

the property is pending between applicant 

and O.P. No. 2 and the O.P. No. 2 is 

trying to illegally took the possession of 

the property in question, on account of 

which the incident took place. Admittedly, 

cross version were lodged by both the 

sides.  
 It is contended that initially O.P. No. 

2 initiated the proceeding of the incident 

which took place on 21.10.2012 against 

the applicant, his father and his brother 

under sections 452, 307 IPC in Case 

Crime No. 2568 of 2012. It is contended 

that on the same day applicant went for 

lodging the first information report but 

same was not lodged by the police, then 

application was moved under section 

156(3) Cr.P.C. on 22.10.2012 which was 

allowed, pursuant to which a FIR was 

lodged by the police against O.P. No. 2 

and five others under sections 307, 452, 

427, 504, 506, 380, 436, 392 IPC in Case 

Crime No. 2675 of 2012. It is further 

contended that Investigating Officer of 

Case Crime No. 2675 of 2012 of Sessions 

Trial No. 123 of 2013 filed report on 

19.12.2012 wherein it was mentioned that 

it was a cross version. It is next contended 

that applicant's father filed a protest 

petition, which was treated as a complaint 

case and after the statement recorded 

under sections 200 and 202 Cr.P.C. 

opposite party No. 2 and others were 

summoned by the Magistrate vide order 
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dated 5.9.2016 under sections 143, 456 

and 427 IPC in Complaint Case No. 1716 

of 2016. It is contended that in spite of 

having knowledge of the same, the 

opposite party No. 2 and 5 others did not 

appear before the court concerned till 

date with the sole intention that the case 

against the applicant may proceed and 

the cross version of complaint case No. 

1716 of 2016 may remain pending. It is 

contended that the Sessions Trial No. 123 

of 2013 is proceeded on day to day basis 

because of the direction given by this 

Court vide order dated 24.10.2016 passed 

in Crl. Misc. Application U/s 482 Cr.P.C. 

No. 27370 of 2016 to be concluded the the 

trial if possible within two months on day 

to day basis.  
 Learned counsel for the applicant 

further contended that opposite party No. 

2 did not bring this fact to the notice of 

the Court that opposite party No. 2 and 

others have already been summoned in 

Complaint Case No. 1716 of 2016. It is 

further contended that application under 

section 323 Cr.P.C. was filed before the 

Additional C.J.M., Court No. 2, Bareilly 

for committing the case to the court of 

sessions where Sessions Trial No. 123 of 

2013 is proceedings and both the 

admitted cross case be heard and decided 

in view of the law laid down by this Court 

as well as by the Apex Court. Learned 

Magistrate vide order dated 19.11.2016 

rejected the aforesaid application on 

account of the fact that accused persons 

had not appeared, therefore, no order 

could be passed. Copy of the aforesaid 

order has been filed as Annexure-10 to 

the accompanying affidavit. It is 

contended that as there is no dispute with 

regard to the fact that Sessions Trial No. 

123 of 2013 and Complaint Case No. 

1716 of 2016 are cross cases, therefore, 

an application was moved under section 

309(2)(a) Cr.P.C. for adjournment of the 

proceedings till the complaint case is 

committed to the Court of sessions which 

application has been rejected by the order 

impugned. Learned counsel has cited the 

judgement of Sudhir Vs. State of M.P. 

2001 SCC (Crl.) 387 and relied upon the 

paragraphs No. 8,9,10 and 11 of the 

aforesaid judgment indicating that the 

Apex Court has held that if there are 

cross cases, the same shall be disposed of 

by the same Court by pronouncing 

judgements on the same day. Paragraphs 

No. 8,9,10 and 11 are quoted below:  
 8.  It is a salutary practice, when two 

criminal cases relate to the same incident, 

they are tried and disposed of by the same 

court by pronouncing judgments on the 

same day. Such two different versions of 

the same incident resulting in two 

criminal cases are compendiously called : 

case and counter-case" by some High 

Courts and 'cross-cases" by some other 

High Courts. Way back in the nineteen 

hunded and twenties a Division Bench of 

the Madras High Court (Waller and 

Cronish, JJ.) made a suggestion 

(Goriparthi Krishtamma, IN re that 'a 

case and counter-case arising out of the 

same affairs should always, if practicable, 

be tried by the same Court; and each 

party would represent themselves as 

having been the innocent victims of the 

aggressions of the others: 
 9. Close to its heels Jackson, J., 

made an exhortation to the then 

legislature to provide a mechanism as a 

statutory provision for trial or both cases 

by the same court (Vide Krishna Pannadi 

Vs. Emperor). The learned Judge said 

thus: 
 "There is o clear law as regards the 

procedure in counter-cases, a defect 

which the legislature ought to remedy. It 

is a generally recognized rule that such 
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cases should be tried in quick succession 

by the same Judge, who should not 

pronounce judgement till the hearing of 

both cases is finished."  
 10. We are unable to understand why 

the legislature is still parrying to 

incorporate such a salubrious practice as 

a statutory requirement in the Code. The 

practical reasons for adopting a 

procedure that such cross-cases shall be 

tried by the same court, can be 

summarised thus: (1) it staves off the 

danger of an accused being convicted 

before his whole case is before the court. 

(2) It deters conflicting judgments being 

delivered upon similar facts; (3) In reality 

the case and the counter-case are, to all 

intents and purposes, different or 

conflicting versions of one incident. 
 11. In fact, many High Courts have 

reiterated the need to follow the said 

practice as a necessary legal requirement 

for preventing conflicting decisions 

regarding one incident. This Court has 

given its approval to the said practice in 

Nathi LalV. State of U.P. The procedure 

to be followed in such a situation has 

been succinctly delineated in the said 

decision and it can be extracted here: 

(SCC pp. 145-46, para 2) 
 "2. We think that the fair procedure 

to adopt in a matter like the present where 

there are cross-cases, is to direct that the 

same learned Judge must try both the 

cross-cases one after the other. After the 

recording of evidence in one case is 

completed, he must hear the arguments 

but he must reserve the judgment. 

Thereafter he must proceed to hear the 

cross-case and after recording all the 

evidence he must hear the arguments but 

reserve the judgment in that case. The 

same learned Judge must thereafter 

dispose of the matters by two separate 

judgments. In deciding each of the cases, 

he can rely only on the evidence recorded 

in that particular case. The evidence 

recorded in the cross-case can not be 

looked into. Nor can the judge be 

influenced by whatever is argued in the 

cross-case. Each case must be decided on 

the basis of the evidence which has been 

placed on record in that particular case 

without being influenced in any manner 

by the evidnece or arguments urged in the 

cross case. But both the judgments must 

be pronounced by the same learned Judge 

one after the other."  
 It is contended by learned A.G.A. 

that it is not disputed that that both the 

cases being Complaint Case No. 1716 of 

2016 and Sessions Trial No. 123 of 2013 

are cross cases.  
 In view of the above, this matter 

requires re-consideration. Accordingly 

the order dated 2.12.2016 passed by 

Additional Sessions Judge,Court No. 1 

Bareilly in Sessions Trial No. 123 of 2013 

is set aside and matter is remitted back to 

the court concerned for reconsideration 

afresh, in accordance with law as well as 

the observations made above within a 

period of three week from the date a 

certified copy of this order is produced 

before him. Learned counsel for the 

applicant undertakes to file the certified 

copy of this order before the court 

concerned within two weeks from today.  

 
 Accordingly, this application is 

disposed of. It is clarified that the 

proceeding of sessions trial No. 123 of 

2013 may go on but final orders may not 

be passed."  
 

 7.  Feeling aggrieved by order dated 

15.12.2016, opposite party no.2, Nitin 

Jaiswal, who admittedly was not heard at 

the time of passing of order dated 

15.12.2016, has filed Criminal Misc. 
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Recall Application No. 4345 of 2017 

seeking recall of order dated 15.12.2016. 
 

 8.  During pendency of above 

mentioned recall application, Criminal 

Misc. Application No.25681 of 2018 

(Nitin Jaiswal Vs. State of U.P. and 

another) was filed challenging the order 

dated 25.01.2018 passed by Additional 

District Judge, Court No.1, Bareilly, in 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others), under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., P.S. Kotwali 

Bareily, District-Bareilly, whereby 

application (Paper No. 70 Kha) filed by 

Nirmal Singh Garewal-Complainant was 

allowed and also the order dated 

23.06.2018 passed by Additional District 

Judge Ist, Bareilly, by which application 

No. 71 Kha-1 filed by Nitin Jaiswal and 

others, has been rejected. Vide order 

dated 23.06.2018, Court below held that 

proceedings of Complaint Case No. 1716 

of 2018 ( Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareily, District-Bareilly, shall 

proceed in accordance with Chapter 18 

Cr.P.C., whereas vide order dated 

23.06.2018, Court Below fixed 

25.06.2018 as the next date for framing of 

charges under Sections 147, 458, 427 

I.P.C. against Nitin Jaiswal, Adesh 

Jaiswal, Sachin Jaiswal, Raju Jaiswal. 

Annu Jaiswal and Manish Goel. 
 

 9.  Criminal Misc. Application U/S 

482 Cr.P.C. No. 25681 of 2018 (Nitin 

Jaiswal Vs. State of U.P. and another) 

came up for admission on 03.08.2018 and 

this Court passed the following order: 
 

 "Heard Mr. Anoop Trivedi, learned 

counsel for the applicant in length and 

detail, the learned A.G.A. for the State 

and the Mr. Sikandar Kochar, Advocate, 

who has put in appearance on behalf of 

the opposite party No. 2 by filing his 

vakalatnama in Court today, which is 

taken on record.  
 This application under section 482 

Cr. P. C. has been filed with the following 

prayer:-  
 "It is, therefore, most respectfully 

prayed that this Hon'ble Court may very 

kindly be pleased to allow this application 

and to quash the orders dated 25.01.2018 

passed by the Additional District Judge, 

Bareilly in Complaint Case no. 1716 of 

2016 whereby the application no. 70 kha 

of the opposite party no. 2 has been 

allowed and the order dated 23.6.2018 

passed by the Additional District Judge, 

First, Bareilly in Case No. 1716 of 2016 

(Nirmal Singh Garewal Versus Nitin 

Jaiswal and other) under Sections 456, 

427 and 143 I.P.C. and by which the 

application no. 71 (kha) (1) has been 

rejected."  
 Mr. Anoop Trivedi, learned counsel 

for the applicant submits that the 

applicant had filed an application (Paper 

No. 71 kha), whereby it was prayed that 

entire consequential proceedings 

subsequent to the order dated 8.2.2016 

are null and void. The said prayer was 

made on the ground that since second 

final report had already been rejected, 

vide order dated 6.4.2015, therefore, by 

rejecting the said final report by means of 

the order dated 8.2.2106 and directing 

that the protest petition shall be treated as 

complaint and consequently proceeding 

thereafter in the matter as a complaint 

case has rendered the entire 

consequential proceedings illegal. He 

thus submits that subsequent to the order 

dated 6.4.2015 passed by the Magistrate, 

whereby the second final report was 
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rejected and the protest petition was 

allowed with a direction for further 

investigation, the case was further 

investigated by the police and thethird 

final report dated 20.8.2015 has been 

submitted, which is pending consideration 

before the Magistrate.  
 On the aforesaid factual premise, the 

legal submission urged by the learned 

counsel for the applicant is that in the 

absence of an order rejecting the final 

report no direction can be issued by the 

Magistrate that the protest petition shall 

be treated as a complaint and accordingly 

to be proceeded with as a complaint case.  
 It is further submitted that the Court 

below while passing the impugned order 

dated 23.6.2018, whereby the application 

(Paper No. 71 Kha) had been rejected has 

travelled beyond the controversy and has 

also acted in excess of jurisdiction vested 

in it at that stage by observing that in 

view of the material on record, charges 

under sections 147, 458, 427 are also 

liable to be framed and for that purpose 

fixed the matter for 25.6.2018.  
 Sri Anoop Trivedi, learned counsel 

for the applicant at this stage submits that 

the Court below has no jurisdiction to 

pass the impugned order when the real 

issue was not answered one way or the 

other way.  

 
 It was next contended that by means 

of the impugned order dated 25.1.2018, 

the Court below has allowed the 

application (Paper No. 70 Kha) filed by 

the opposite party No. 2. From the record, 

it appears that the said application was 

filed by the opposite party No. 2 with a 

prayer that he be provided a Government 

counsel as the said case is going on in the 

Court of Sessions. The applicant his 

objection dated 21.12.2017. However, the 

Court allowed the same.  

 From the perusal of this bulky 

record, it transpires that one of the issues 

engaging the attention of the Court is 

whether the transfer of the complaint case 

to the Court of Sessions in exercise of 

power under section 409 Cr. P. C. is valid 

or not.  
 Learned counsel appearing on behalf 

of the opposite party No. 2 submits that 

the issue has become final and it cannot 

be open at this stage.  
 Perusal of the order dated 

06.11.2017 passed by the Apex Court 

clearly shows that this question as to 

whether the Sessions Judge was 

empowered to transfer the complaint case 

under section 409 Cr. P. C. has been left 

open. It is admitted to the parties that 

pursuant to the order passed by the Apex 

Court, the said question has not been 

decided till date. It further transpires that 

the consolidation of the cases i.e. the 

State case and Complaint case has taken 

place in the light of the observations 

contained in the order dated 15.12.2016 

passed by His Lordship Hon'ble Mr. 

Justice R.D. Khare. A perusal of the said 

order will go to show that in the 

proceedings in which the aforesaid order 

has been passed, a concession was made 

by the learned A.G.A. that both the cases 

are cross cases and on the basis of the 

said concession, the Court below passed 

the order dated 15.12.2016. Learned 

counsel for the applicant submitted that 

the applicant has filed a recall 

application seeking recall of the order 

dated 15.12.2016 which is pending.  
 In the light of the aforesaid facts, it 

is desirable that the recall application 

filed by the applicant in Criminal Misc. 

Application No. 38644 of 2016 be also 

heard along with the present application.  
 Put up this case along with the 

record of Criminal Misc. Application No. 
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38644 of 2016 as unlisted case on 

10.08.2018.  
 Till then, the Court below is 

restrained from proceeding with the 

above mentioned complaint case pending 

before the Court of Sessions."  
 

 10.  However, order dated 

03.08.2018 was corrected by this Court, 

vide order 26.07.2019. It was now 

provided that in place of Section 409 

Cr.P.C. occurring in 4th line of third last 

paragraph Section 408 Cr.P.C. shall be 

read. 
 

 11.  Subsequently, Office submitted 

the report dated 23.05.2019 and on the 

basis of office report dated 23.05.2019, 

Hon'ble the Senior Judge, vide order 

dated 24.05.2019 nominated Criminal 

Misc. Application No. 25681 of 2018 

(Nitin Jaiswal Vs. State of U.P. and 

another), Criminal Misc. Application No. 

38644 of 2016 (Jaspreet Singh Garewal 

Vs. State of U.P. and another) and 

Criminal Misc. Application No.11932 of 

2014 (Nirmal Singh Garewal Vs. State of 

U.P. and another) before this Court. 

Accordingly, the above mentioned 

Criminal Misc. Applications have come 

up before this Bench. 
 

 12.  It may be noted here that against 

interim order dated 03.08.2018 passed in 

Criminal Misc. Application No.25681 of 

2018 (Nitin Jaiswal Vs. State of U.P. and 

another) which has been quoted herein-

above, S.L.P. (Criminal) No.16536 of 

2019 (Nirmal Singh Garewal Vs. State of 

U.P. and another) was filed before the 

Apex Court. The same was disposed of 

finally, vide order dated 10.05.2019, 

which is reproduced herein-under. 
 

 " Delay condoned.  

 These petitions by special leave have 

been filed against the interim orders 

passed by the High Court in an 

application under Section 482 Cr.P.C.  
 Learned counsel for the petitioner 

has submitted that the matter is already 

fixed for hearing on 17.05.2019. The 

application being pending, we are of the 

view that the High Court shall take steps 

for early disposal of the matter looking 

into the nature of issues which have been 

raised in the Application under Section 

482 Cr.P.C. Learned counsel for the 

petitioner has relied upon an order of this 

Court dated 06.11.2017 passed in SLP 

(Crl.) No. 8152 of 2017.  
 The special leave petitions are 

disposed of accordingly."  
 

 13.  I have heard Mr. Anoop Trivedi, 

learned Senior Counsel assisted by Mr. 

Abhinav Gaur, learned counsel for 

opposite party no.2 Nitin Jaiswal, who has 

filed the recall application seeking recall 

of order dated 15.12.2016, Mr. Sikandar 

B. Kochar, learned counsel for applicant 

and learned A.G.A. for the State. 
 

 14.  Mr. Anoop Trivedi, learned 

Senior Counsel appearing for opposite 

party no.2, who has filed recall 

application seeking recall of order dated 

15.12.2016 submits that recall application 

has been filed primarily on the grounds 

that opposite party no.2 was not heard 

before order dated 15.12.2016 was 

passed. Admittedly, opposite party no.2 

was not represented through counsel nor 

any notice was issued to opposite party 

no.2 affording him an opportunity of 

hearing before order dated 15.12.2016 

was passed. Further Criminal Misc. 

Application No. 482 Cr.P.C. came up for 

admission on 15.12.2016 and this Court 

allowed the application on same day. As 
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such order dated 15.12.2016 is ex-parte 

against opposite party no.2. which is 

contrary to the Rules of natural justice 

enshrined in the principle Audi alteram 

partem. 
 

 15.  The order dated 15.12.2016 

passed by this Court has caused serious 

prejudice to opposite party no.2 as on 

account of aforesaid order disposal of S.T. 

No. 123 of 2013 (State Vs. Nirmal Singh 

Garewal and others), under Sections 452 

and 307 I.P.C., P.S.-Kotwali Bareilly, 

District-Bareilly, arising out Case Crime 

No. 2568 of 2012 under Sections 452, 307 

I.P.C. P.S. Kotwali Bareilly, District-

Bareilly, has come to a halt. It is 

submitted that this Court while deciding 

bail application No. 17956 of 2013 

(Nirmal Singh Garewal Vs. State of U.P), 

vide order dated 25.7.2013, directed trial 

Court to expeditiously decide S.T. No. 

123 of 2013 ( State Vs. Nirmal Singh 

Garewal and another) under Sections 452 

and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly, arising out of case 

Crime No. 2568 of 2012, under Sections 

452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly. 
 

 16.  It is then submitted that as no 

progress was being made in aforesaid 

Sessions Trial as proceedings were being 

prolonged by filing applications by 

accused, three criminal misc. applications 

under section 482 Cr.P.C. came to be filed 

before this Court. Application U/s 482 

No. 3811 of 2014 (Nirmal Singh Garewal 

Vs. State of U.P. and Another) was filed 

challenging the order dated 18.1.2014, 

whereby trial court summoned the 

witnesses and documents other than those 

mentioned in the charge sheet; 

Application U/s 482 No. 6775 of 2014 

(Nirmal Singh Garewal Vs. State of U.P. 

and Another) was filed challenging order 

dated 18.1.2014, whereby Court below 

declined prayer made by accused for 

furnishing copies of statements of 

witnesses to them. Application U/s 482 

No. 6095 of 2014 (Nitin Jaiswal Vs. State 

of U.P. and Another) was filed by 

complainant for expeditious disposal of 

case. All the above mentioned criminal 

misc. applications came to be decided 

vide order dated 9.4.2014. Criminal Misc. 

Application No. 3811 of 2014 (Nirmal 

Singh Garewal Vs. State of U.P. and 

Another) and Criminal Misc. Application 

No. 6775 of 2014 (Nirmal Singh Garewal 

Vs. State of U.P. and Another) were 

dismissed, whereas Criminal Misc. 

Application No. 6095 of 2014 (Nitin 

Jaiswal Vs. State of U.P. and Another) 

was disposed of with a direction to 

proceed with trial expeditiously 

irrespective of pendency of any 

application or petition before this Court 

except where specific order of stay has 

been passed. 
 

 17.  Then reference was made to the 

order dated 23.7.2015 as corrected vide 

order dated 7.8.2015, which have been 

quoted in paragraph 4 of present 

judgement. Lastly reference was made to 

order dated 24.10.2016, passed in 

Criminal Misc. Application No. 27370 of 

2016 (Nitin Jaiswal Vs. State of U.P. and 

Others) and Criminal Misc. Application 

No. 27511 of 2016 (Taranpreet Garewal 

@ Dimpal Vs. State of U.P. and Another). 

Criminal Misc. Application No. 27370 of 

2016 (Nitin Jaiswal Vs. State of U.P. and 

Others) was allowed with further 

direction to trial Court to proceed with 

trial on day to day basis and conclude 

same, within two months from date of 

production of certified copy of order, 

whereas Criminal Misc. Application No. 
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27511 of 2016 (Taranpreet Garewal @ 

Dimpal Vs. State of U.P. and Another) 

was dismissed. For ready reference, order 

dated 24.10.2016 is reproduced herein 

below: 
 

 "The application No.27370 of 2016 

has been moved by the first informant for 

issuing appropriate direction to the trial 

court for concluding the trial of Sessions 

Trial No.123 of 2013 (State of U.P. vs. 

Nirmal Singh Garewal and others) 

pending in the Court of Additional 

District and Sessions Judge Court No.1 

Bareilly within a time frame of one month 

from the date of receiving the certified 

copy of the order passed by this court.  
 and  
 The Application No. 27511 of 2016 

has been moved for quashing the order 

dated 27.08.2016 passed by Additional 

Sessions Judge Court No.1 Bareilly in 

Sessions Trial No 123 of 2013 (State Vs. 

Nirmal Singh Garewal and others) 

rejecting the application Under Section 

311 Cr.P.C. moved by the accused 

applicant.  
 The learned counsel for the first 

informant Sri Anoop Triwedi counsel for 

applicant in Misc. Application No. 27370 

of 2016 filed Vakalatnama on behalf of 

opposite party No.2 in Misc. application 

No.27511 of 2016 moved by accused 

Taran Preet Garewal and similarly the 

learned counsel for the accused applicant, 

Sri Sikandar B. Kochar in Application 

No.27511 of 2016 filed Vakalatnama on 

the behalf of the accused opposite party 

No.2 Nirmal Singh Garewal in Misc. 

Application No. 27370 of 2016.  
 The two applications under Section 

482 Cr.P.C., one by first informant and 

the other by accused, have been moved in 

respect of and arise out of the one and the 

same Sessions Trial No. 123 of 2013 

pending before Additional Sessions Judge 

Court No.1, Bareilly, were heard together 

on request of the learned counsel for the 

parties and are being disposed off by 

common order.  
 The learned counsel for the 

applicant-accused in Application No. 

27511 of 2016 contended that the 

opposite party No.2 has stated in FI.R. 

that "due to indiscriminate firing by the 

applicant and two other co-accused 

persons, Sachin Jaiswal the brother of 

first informant as well as Gaurav, 

Bhagwan Das and Veer Bahadur 

sustained gun shot injuries"; that the 

prosecution did not produce all the 

witnesses and got discharged the 

witnesses Gaurav, Bhagwan Das and 

Veer Bahadur on the application of first 

informant dated 04.06.2013; that the 

evidence of above witnesses is necessary 

for bringing truth before this Court and 

so the applicant moved an application 

under Section 311 Cr.P.C. for summoning 

them, which has wrongly been rejected by 

the trial court vide impugned order dated 

27.08.2016; that the above order of trial 

court/ the Additional Sessions Judge 

Court No.1 Bareilly is bad on the facts of 

law and is labile to be quashed.  
 Per contra, learned counsel for Nitin 

Jaiswal the first informant/ opposite party 

No.2 contended that the applicant had 

moved the application under Section 311 

Cr.P.C. for summoning the witnesses with 

malafide intention to delay the disposal of 

trial after a period of more than three 

years from the date when they were 

discharged; that the application moved by 

applicant and co-accused persons was 

malafide and misconceived; that the 

above witnesses Gaurav, Bhagwan Das 

and Veer Bahadur,need not be examined 

before the Court and they have been 

rightly discharged by the prosecution; the 
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accused persons, if finds their evidence 

necessary and beneficial to them, may 

produce them as defence witnesses; that 

the applicant and co-accused persons are 

habitual of making abuse process of 

Court by moving one application or the 

other, to delay the disposal of trial as well 

as to flout various orders passed by this 

court for expeditious disposal of trial; 

that the prosecution evidence was 

concluded on 23.10.2015 and due to the 

misconduct of applicant-accused persons, 

their statements under Section 313 

Cr.P.C. could be recorded on 27.08.2016 

after a period of over 10 months; that 

since 27.08.2016 was fixed for recording 

the statements of accused persons under 

Section 313 Cr.P.C, this application was 

moved on 26.08.2016 just one day before 

the date fixed, so that the proceeding of 

case may further be adjourned; that the 

application under Section 482 Cr.P.C. 

has been moved with malafide intention to 

further delay the disposal of trial and is 

liable to be rejected.  
 In application No.27370 of 2016 

learned counsel for the applicant/ the first 

informant contended that regarding 

incident dated 21.10.2012, committed by 

the Opposite party No.2 along with his 

two sons Jaspreet and Taranpreet, a 

prompt F.I.R. was lodged by applicant on 

the same day under Sections 452 & 307 

IPC, in which the bail application of 

accused/opposite party no.2 was 

dismissed by this court by order dated 

21.01.2013 at Annexure No.2, with a 

direction to trial Court to conclude the 

trial expeditiously on day to day basis 

preferably within a period of six months 

from the date of production of copy of the 

order; that in above order at Annexure 

No.2, this Court observed that the bailed 

out applicant Nirmal Singh Garewal, 

opposite party No.2 is a lawyer, but has 

no respect to the judicial system and on 

rejection of his bail application by 

Session Judge, Bareilly, several members 

of bar at his instance vandalized the court 

room of Sessions Judge, Bereilly and 

stormed entire Court campus at Bareilly; 

that opposite party No.2 moved second 

bail application, which was allowed by 

this court by a detailed order dated 

25.07.2013 at Annexure No.3, with a 

further direction to trial court for 

expeditious disposal of the case; that 

opposite party no.2 again moved three 

applications under Section 482 Cr.P.C., 

which were disposed of by this Court by 

common order dated 09.04.2014 at 

Annexure No.4, with the direction to trial 

court not only to proceed with the trial 

expeditiously, but also to proceed with the 

trial, even if, any application or petition is 

pending before this court, except where 

specific order of stay has been passed by 

this court; that the delaying tactics 

adopted by unscrupulous type of accused 

persons can be measured from the chart 

at Annexure No.6, which shows that cross 

examination with prosecution witnesses 

Nitin Jaiswal-the first informant 

continued for 35 dates, in 137 pages, of 

Scahin Jaiswal- injured witness for 9 

dates in 59 pages, of Constable-Rakshpal 

Singh for 7 dates, of Prashant Kumar for 

27 dates in 102 pages, and of Dr. 

Brijeshwar Singh for 12 dates in 28 pages 

and so on; that on another application of 

applicant (first informant) under Section 

482 Cr.P.C., this Court vide order dated 

23.07.2015, at Annexure No.10, directed 

the trial court for expeditious disposal of 

trial on day to day basis, if possible, 

within six months, which period was 

reduced to two months by way of 

correction order dated 07.08.2015, at 

Annexure No.11; that despite repeated 

orders of this court as mentioned above, 
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the opposite party No.2 and his sons, the 

co-accused persons are continuing to 

move one frivolous application after the 

other including the applications for 

transfer of the case, which were rejected 

by the trial court vide order dated 

14.03.2016, at Annexure No.13; that 

another application moved before the 

Sessions Judge, Bareilly for transfer of 

trial was rejected by the Sessions Judge, 

Bareilly vide order dated 23.0.2016, at 

Annexure No.14 whereafter the accused-

applicant approached this Court through 

transfer application No.179 of 2016, 

which was dismissed by this Court by 

detailed order dated 08.07.2016, at 

Annexure No.15; that inspite of rejection 

of above applications, the illegal designs 

of accused persons did not stop; that the 

opposite party no.2 and co-accused 

persons continued to make misuse the 

process of court, and approached the 

Apex Court against the order dated 

08.07.2016 passed by this Court rejecting 

the transfer application, which too was 

dismissed by Apex Court vide order dated 

08.08.2016, at Annexure No.16; that after 

rejection of S.L.P. against the rejection of 

transfer application, the accused persons 

again moved Application Nos. 235-B, 

236-B, 232-B before the trial court, which 

were dismissed with costs of Rs.1,000/- on 

accused vide order dated 22.08.2016 at 

Annexure No.17; that the chart at 

Annexure No.12 shows that the accused 

persons moved as many as 13 

applications for adjournment of case 

apart from various frivolous applications 

every now & then; that the certified copy 

of order sheet of trial court at Annexure 

No.19, makes it clear that opposite party 

No.2 and his sons, the three accused 

persons in this case, are willfully and 

deliberately flouting the orders of this 

Court being Advocate and sons of 

Advocate; that despite being Advocate, 

the opposite party no.2 has no respect 

even for the orders of this Court what to 

say about respecting the Court of Sessions 

Judge or Additional Sessions Judge/ trial 

court; that in the circumstances, trial 

court was directed to decide the trial as 

expeditiously possible within six months 

from 21.01.2013, but after lapse of over 

44 months from the above initial order 

followed by subsequent orders as well as 

last order dated 07.08.2015 (more than 

13 months ago) for expeditious disposal 

within two months, the trial court may 

again be directed to decide the trial 

expeditiously within a period of one moth 

from the date of production of copy of 

order before it.  
 Per contra, learned counsel for the 

opposite party No.2 contended that 

opposite party No.2 has not committed 

any abuse of process of Court that in 

(2015) 3 Supreme Court Cases (Criminal) 

862 in the Case of Bablu Kumar Vs. State 

of Bihar, the Apex Court has held that the 

direction for conclusion of trial within a 

fixed duration does not mean mechanical 

conclusion of trial anyhow, regardless of 

whether justice is miscarried and the trial 

court can always seek extension of time 

from that court to ensure fair trial.  
 Upon hearing the learned counsel 

for the parties and perused the record, I 

have come to the conclusion that the 

application Under Section 313 Cr.P.C. 

moved by accused-applicant Taran Preet 

Garewal and another on 26.08.2016 

(after a period of 10 months from 

completion of prosecution evidence on 

23.10.2015), for summoning the 

witnesses, which were discharged 3 years 

ago on 04.06.2013, was malafide and 

misconceived and has been rightly 

rejected by the trial court. The learned 

counsel for the accused-applicant Taran 
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Preet Garewal failed to show any 

illegality, irregularity, incorrectness or 

impropriety in the impugned order dated 

27.08.2016 rejecting the application of 

accused under Section 311 Cr.P.C. The 

learned counsel for the applicant has 

failed to show that the impugned order 

dated 27.08.2016 if allowed to stand, may 

cause any miscarriage of justice or injury 

to the accused persons and that quashing 

of the same is necessary in order to 

secure the ends of justice. From material 

on record, I find that the learned counsel 

for the applicant has failed to show any 

sufficient ground, which may require 

exercise of inherent powers by this court 

for preventing any alleged abuse of 

process of Court. It is proved from the 

material brought on record that the 

accused themselves are committing abuse 

of the process of Court by flouting the 

repeated orders of this Court for 

expeditious disposal of the case. The 

application under Section 482 Cr.P.C. 

No.27511 of 2016 is frivolous, vexatious 

and devoid of merits and is liable to be 

dismissed.  
 It is clear from the material on 

record that the accused persons including 

bailed out accused Nirmal Singh 

Garewal, an advocate are committing 

abuse of process of court by moving one 

frivolous application or the other and 

approaching this Court every now and 

then by filing one frivolous application or 

the other under Section 482 Cr.P.C. or 

under Section 397/401 Cr.P.C. or even 

transfer application. In the circumstances, 

it is necessary to observe that the bailed 

out accused Nirmal Singh Garewal, who 

is also an Advocate, with co-accused 

persons, his sons, is making misuse of his 

professional degree. The conduct of 

accused persons indicates that they have 

no respect for the Courts as well as 

orders passed by Court. The law relied on 

behalf of opposite party Sri Nirmal Singh 

Garewal has no application to the facts of 

the case.  
 In view of the facts and 

circumstances brought before this Court 

through application No.27370 of 2016 

and in view of the earlier orders dated 

25.07.2013, 09.04.2014, 23.07.2015 and 

07.08.2015 of this Court directing 

expeditious disposal of the trial in time 

bound period, the application No.27370 

of 2016 is liable to be allowed with 

further direction to trial court for 

expeditious disposal of the trial by 

proceeding from day to day and if 

possible within two months from the date 

of submission of copy of this order before 

this Court without granting any 

unnecessary adjournment to the accused-

persons.  
 However, if the trial Court finds that 

the opposite party Nirmal Singh Grewal 

or his sons the co-accused persons are 

continuing to follow the same delaying 

tactics by moving frivolous applications, 

the same shall be disposed of 

expeditiously in accordance with law by 

appropriate orders, including order for 

imposition of special costs on accused-

persons if so required. If the trial is not 

concluded within a period of 2 months 

due to misconduct of accused persons, it 

will be deemed that opposite party Nirmal 

Singh Grewal is making misuse of liberty 

of bail and on being approached, this 

Court shall be compelled to curtail the 

liberty so granted and cancel the bail 

granted to him vide order dated 

25.07.2013.  
 Accordingly, application No.27370 

of 2016 is allowed with the directions to 

the trial court for expeditious disposal of 

trial within two moths form the date of 

production of copy of order before it and 
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application No.27511 of 2016 is 

dismissed with costs."  
 

 18.  He, therefore, submits that in 

view of facts as noted herein above and 

also findings recorded in the order dated 

2.12.2016, passed by Additional Sessions 

Judge, Court No. 1, Bareilly, rejecting the 

application under section 309 Cr.P.C. 

filed by accused, it is explicit that the trial 

is at an advanced stage. Evidence has 

already been recorded and now only the 

accused have to give their defence 

testimony as provided under Section 313 

Cr.P.C. The order dated 15.12.2016 runs 

counter to the order dated 23.07.2015 

passed by this Court in Criminal Misc. 

Application U/S 482 Cr.P.C. No. 20143 

of 2015 (Nitin Jaiswal Vs. State of U.P. 

and another) as corrected, vide order 

dated 7.8.2015, wherein it was provided 

that Sessions Trial 123 of 2013 (State Vs. 

Nirmal Singh Garewal and others) be 

decided on day to day basis within a 

period of two months. 
 

 19.  The incident giving rise to 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., P.S. Kotwali 

Bareily, District-Bareilly, arising out of 

Case Crime No.2675 of 2012 under 

Sections 307, 452, 427, 504, 506, 380, 

426 and 392 I.P.C. P.S.-Kotwali Bareilly, 

District-Bareilly and S.T. No. 123 of 2013 

(State Vs. Nirmal Singh Garewal and 

others) under Sections 452 and 307 I.P.C. 

P.S.-Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2568 of 

2012 under Sections 452 and 307 I.P.C. 

P.S.-Kotwali Bareilly, District-Bareilly, 

are not similar and therefore the two cases 

are not cross-cases. He further submits 

that in case a parallel is drawn between 

the two F.I.Rs. or the Two Case Crime 

numbers following distinctions are clearly 

evident. The F.I.R. dated 25.11.2012 

registered as Case Crime No. 2675 of 

2012 under sections 307, 452, 427, 504, 

506, 380, 426, 392 IPC, lodged by Nirmal 

Singh Garewal is in respect of an incident, 

which took place on 21.10.2012 at 3 a.m. 

and the place of occurrence has been 

shown as 126, Civil Lines, situate in 

Southern direction and at a distance of 3 

km. from Police Station Kotwali Sadar, 

District Bareilly. However, F.I.R. dated 

21.10.2012 registered as Case Crime No. 

2568 of 2012 under sections 452, 307 IPC 

contains a recital that the incident took 

place on 21.10. 2012 at 6 a.m. at 126A, 

Civil Lines, situate at a distance of 2 km. 

and in the Southern direction from the 

Police Station Kotwali Sadar, District 

Bareilly. 
 

 20.  It is then contended that the last 

direction of order dated 15.12.2016, 

whereby it has been directed that the 

proceedings of S.T. No. 123 of 2013 may 

go on, but no final order may be passed 

amounts to a perpetual injunction on the 

power of the Court restraining it from 

deciding a case, which is not permissible 

under law. 
 

 21.  He has further submitted with 

vehemence that various facts have been 

concealed in the present application, 

which can be brought to the notice of the 

Court when the matter is heard and 

opportunity of hearing is afforded to 

opposite party no.2. In support of 

aforesaid submission, reliance is placed 

upon paragraphs 32 to 55 of the affidavit 

filed in support of recall application. 
 

 22.  It is also contended that 

applicant has concealed materials facts as 
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stated in paragraphs 32 to 35 of the 

affidavit filed in support of recall 

application and in that eventuality, the 

present application under Section 482 

Cr.P.C. filed by accused-applicant 

Jaspreet Singh Garewal is liable to be 

dismissed on the ground of concealment 

of material facts. 
 

 23.  On the aforesaid factual and 

legal premise, it is vehemently urged by 

Mr. Anoop Trivedi, learned Senior 

Counsel that recall application and 

pending Criminal Misc. Application may 

be heard and decided together finally. To 

sum up his arguments, Mr. Anoop 

Trivedi, learned Senior Counsel has 

submitted that recall application is being 

pressed on limited grounds that the order 

dated 15.12.2016, whereby the 

application under Section 482 Cr.P.C. 

filed by accused-applicant Jaspreet Singh 

Garewal has been decided ex-parte 

inasmuch as even though, the applicant 

Nitin Jaiswal was impleaded as the 

opposite party No. 2 in the memo of 

petition, but no notice was issued to him 

and the final order has been passed 

against him without affording any notice 

or opportunity of hearing causing serious 

prejudice to the opposite party no.2. It is 

then urged that the petition as presented 

suffers from the vice of concealment of 

material facts and once an opportunity is 

granted to the applicant-opposite party 

no.2 to bring on record those facts then in 

that eventuality, the petition itself is liable 

to be dismissed. 
 

 24.  To lend legal support to his 

submissions, learned Senior Counsel has 

relied upon judgement of Apex Court in the 

case of Vishnu Agarwal Vs. State of U.P. 

and another reported in 2011 (14) SCC 

813, Judgement of learned Single Judge of 

Allahabad High Court in Jawahar Lal @ 

Jawahar Lal JalaJ Vs. State of U.P. 

reported in 2015 (91) ACC 128, judgement 

of Apex Court in State of Punjab Vs. 

Devendar Pal Singh Bhullar and others 

reported in 2011 (14) SCC 770, judgement 

of Apex Court in Makkapati Nagaswara 

Sastri Vs. S.S. Satyanarayan reported in 

1981 (1) SCC 62, the Full Bench decision of 

Rajsthan High Court in the case of Habu Vs. 

State of Rajsthan reported in AIR 1987 

RAJ 83, the Full Bench decision of this 

Court in the case of Rajnarayan and others 

Vs. The State of U.P. reported in A.I.R. 1959 

ALL 315 and judgement of Apex Court in 

Khoday Distilers Ltd. (Now known as 

Khoday India Limited and others) Vs. Sri 

Mahadeshwara Sahakara Sakkare Karkhane 

Ltd. Kollegal (Under Liquidation) 

Represented by the Liquidator reported in 

1995 SCC (1) 574. 
 

 25.  Per-contra, Mr. Sikandar B. 

Kochar, learned counsel for applicant has 

opposed the recall application filed by 

opposite party No. 2. Countering the 

submissions made by learned Senior 

Counsel appearing for opposite party 

no.2, he submits that prior to passing of 

the order dated 15.12.2016 by this Court, 

Investigating Officer while submitting 

final report dated 19.12.2012 in Case 

Crime No. 2675 of 2012 had opined that 

Case Crime No. 2675 of 2011 and Case 

Crime No. 2568 of 2012 appear to be in 

the same sequence of events. He thus 

submits that the concession given by 

learned A.G.A. before his Lordship 

Hon'ble Mr. Justice R.D. Khare at the 

time of hearing of the present application 

on 15.12.2016 cannot be said to be 

contrary to facts on record. 
 

 26.  Attention of the Court was then 

invited to order dated 13.7.2017 passed by 
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Sessions Judge, Bareilly, whereby Misc. 

Case/Transfer Application No.113 of 

2017 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and 6 others) filed by Nirmal 

Singh Garewal was allowed and 

Additional Chief Judicial Magistrate 

Court No.2, Bareilly, was directed to 

transfer Complaint Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal) under Sections 456, 427, 143 

I.P.C., arising out of Case Crime No. 

2675 of 2012 under Sections 307, 452, 

427, 504, 506, 380, 426 and 392 I.P.C., 

P.S.-Kotwali Bareilly, District-Bareilly to 

the Court of 1st Additional Sessions 

Judge, Bareilly, to buttress the submission 

that even the Sessions Judge, Bareilly, 

while considering the transfer application 

had opined that where the Magistrate 

refuses to transfer the cross-case to the 

Court of Sessions by exercising powers 

under Section 323 Cr.P.C. then in that 

eventuality the Sessions Court by taking 

recourse to Section 408 (1) Cr.P.C. can 

transfer the cross-case to the Court of 

Sessions. It is pertinent to mention here 

that while passing the order dated 

13.07.2017, the Sessions Judge, Bareilly, 

relied upon the earlier order dated 

15.12.2016, which is sought to be 

recalled, passed by His Lordship Hon'ble 

Mr. Justice R.D. Khare and on the basis 

of the said order, opined that the transfer 

application needs to be allowed with a 

direction to the Additional Chief Judicial 

Magistrate Court No. 2, Bareilly, to 

transfer the record of Complaint Case No. 

1716 of 2016 (Nirmal Singh Garewal Vs. 

Nitin Jaiswal) under Sections 307, 436, 

392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareilly, District-Bareilly to the 

Court of Ist Additional Sessions Judge, 

Bareilly. On the aforesaid facts, it is thus 

urged that Complaint Case No. 1716 of 

2016 and S.T. No. 123 of 2016 are cross-

cases and therefore, the concession 

conceded by learned A.G.A. at the time of 

passing of order dated 15.12.2016 cannot 

be said to be illegal. 
 

 27.  Order dated 13.07.2017 was 

challenged by Nitin Jaiswal by filing 

Criminal Misc. Application U/S 482 

Cr.P.C No. 22262 of 2017 (Nitin Jaiswal 

Vs. State of U.P. and another), which was 

dismissed, vide order dated 29.08.2017. 

For ready reference order dated 

29.08.2017 is reproduced herein-below: 
 

 " Heard Sri Anoop Trivedi, learned 

counsel for the applicant, Sri Sikander B. 

Kocher as well as the learned A.G.A. for 

the State and perused the record.  
 By means of the instant 482 petition 

the applicant has invoked the power of 

this court under Section 482 Cr.P.C. to 

quash the order dated 13.7.2017 passed 

by the learned Sessions Judge, Bareilly in 

Criminal Misc. Transfer Application No. 

113 of 2017 (Nirmal Singh Garewal Vs. 

Nitin Jaiswal and others).  
 The transfer application moved by 

the respondent no. 2 along with an 

affidavit with a prayer to transfer the 

Case No. 1716 of 2016, under Sections 

456, 427 and 143 I.P.C., police station 

Kotwali, district Bareilly from the court of 

Additional Chief Judicial Magistrate, 

Bareilly to the court of First Additional 

Sessions Judge, Bareilly where S.T. No. 

123 of 2013 (State vs. Nirmal Singh and 

others), under Sections 307 and 452 

I.P.C. is pending.  
 It is submitted by the learned counsel 

for the applicant that a first information 

report was lodged by the applicant 

against the respondent no. 2 Nirmal Singh 

Garewal and two others, namely, Jasprit 

Singh Garewal and Taranpreet Singh 

Garewal under Sections 452, 307 I.P.C 
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on 21.10.2012 at 6.55 A.M. with respect 

to the incident dated 21.10.2012 at 6 A.M. 

In respect of the aforesaid offence the 

accused/respondents are facing trial in 

pursuance of the aforesaid first 

information report lodged by Nitin 

Jaiswal in S.T. No. 123 of 2013. This 

court by order dated 21.1.2013 directed 

the trial court to conclude the trial 

expeditiously on day to day basis 

preferably within a period of six months. 

On account of dilatory tactics played by 

the opposite party no.2 and his sons the 

trial has yet not been decided besides four 

years have elapsed despite this court has 

passed specific orders in several other 

482 petitions filed on behalf of the 

applicants or by the opposite party no. 2. 

At a very belated stage, the opposite party 

no.2 moved an application under Section 

309 (1) (a) Cr.P.C. on 29.11.2016 

contending therein that a cross case is 

pending before the court of Additional 

Chief Judicial Magistrate, Court No. 2, 

Bareilly and hence an appropriate order 

be passed. The said application was 

rejected by the learned Additional 

Sessions Judge, Court No. 1, Bareilly vide 

order dated 2.12.2016. Jasprit Singh 

Garewal filed a 482 petition before this 

Court, which was numbered as 482 

Petition No. 38644 of 2016, which was 

finally disposed of by another Bench of 

this Court on 15.12.2016. Pursuant to the 

order dated 15.12.2016 an application 

was moved by the opposite party no. 2 to 

pass appropriate order in the light of the 

observation made in the said order. The 

transfer application, which was moved by 

the opposite party no. 2 was only to delay 

the trial proceeding before the court of 

Sessions by the opposite party no. 2 and 

other when there was a specific order of 

this court for early disposal of the case 

within a stipulated period but without 

considering any aspect of the matter the 

learned Sessions Judge has proceeded to 

pass the order impugned by which the 

Additional Chief Judicial Magistrate, 

Court No. 2, Bareilly has been directed to 

transmit/transfer the file of Case No. 1716 

of 2016 (Nirmal Singh Vs. Nitin Jaiswal) 

under Sections 456, 427 and 143 I.P.C. 

forthwith to the court of Additional 

Sessions Judge, Bareilly. The order 

passed by the learned Sessions Judge is 

absolutely without jurisdiction as the 

learned Sessions Judge is not empowered 

to transfer the trial, which is cognizable 

by the court of Magistrate as it is against 

the provisions of Section 408 Cr.P.C. 

Section 408 Cr.P.C. do not authorize the 

District Judge to assign the trial of a case 

triable exclusively by a court of 

Magistrate to court of Sessions. The 

application for transferring the case 

pending before the Chief Judicial 

Magistrate to the court of Sessions with 

regard to an application under Section 

309 (1) (a) Cr.P.C. is pending in the court 

of Chief Judicial Magistrate, Court No. 2 

Bareilly hence the application moved 

under Section 408 Cr.P.C. by the opposite 

party no. 2 before the District Judge, 

Bareilly is not maintainable on the 

ground that an application filed by the 

opposite party no. 2 under Section 323 

Cr.P.C. in case No. 1716 of 2016 in the 

court of Additional Chief Judicial 

Magistrate, Court No. 2, Bareilly was 

rejected by the court concerned by an 

order dated 19.11.2016. The said order 

has attained finality and thus the order 

under challenge passed by the District 

Judge exercising power under Section 

408 Cr.P.C. for transferring the trial of 

Case No. 1716 of 2016 from the court of 

Additional Chief Judicial Magistrate, 

Court No. 2, Bareilly to the court of 

District & Sessions Judge, Barielly is per 
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se without jurisdiction, arbitrary 

unreasonable and illegal, which is in 

gross contravention of the provision of 

Section 209 Cr.P.C. It is further 

contended that the sessions court gets 

jurisdiction to deal with the matter only 

after the case is instituted upon by police 

or otherwise is committed by the court of 

Magistrate. When the power conferred 

under Section 209 or under Section 323 is 

exercised only then the provisions of 

Chapter XVIII would be applicable to 

such cases. The order passed by the court 

below is also in contravention of the 

various orders passed by this court to 

conclude the trial on day to day basis 

within two months, which was passed in 

Criminal Misc. Application No. 20143 of 

2015, thus the opposite party no. 2 is 

somehow trying to elongate the 

proceeding in which the opposite party 

no. 2 along with two others are the 

accused persons and the trial is at the fag 

end thus by moving the transfer 

application the opposite party no. 2 has 

somehow obtained favourable order by 

the impugned order whereby it has been 

directed to transfer the case which is 

pending before the concerned Magistrate 

to the court of Additional Sessions Judge, 

Bareilly, which is unsustainable in the eye 

of law, hence liable to be rejected by this 

Court.  
 Learned counsel appearing on behalf 

of the opposite party no.2 has submitted 

that in respect of the incident which had 

taken place on 21.10.2012 the first 

information report was lodged against the 

opposite party no. 2 Nirmal Singh 

Garewal and his two brothers under 

Sections 452 and 307 I.P.C. as case 

Crime No. 2568 of 2012 on the same day 

the opposite party no. 2 also went for 

lodging the first information report but 

the same was not lodged by the police, 

then an application was moved under 

Section 156 (3) Cr.P.C. on 22.10.2012 

pursuant to which a first information 

report was lodged by the police against 

the applicant and five others under 

Sections 307, 452, 427, 504, 506, 380, 

436 and 392 I.P.C. as case Crime No. 

2675 of 2012. The matter was 

investigated by the Investigating Officer 

and a final report was filed on 19.12.2012 

and after further investigation the police 

again submitted the second final report on 

16.8.2013. The matter was again sent 

further investigation and the police 

reiterated the final report and then the 

opposite party no.2 filed a protest petition 

before the court below and the court 

below proceeded to pass the order on 

8.2.2016 rejecting the final report and 

treated the protest petition as complaint 

Case No. 1716 of 2016. After the 

statements of the complainant and 

witnesses were recorded under Sections 

200 and 202 Cr.P.C. the applicant and 

others were summoned by the learned 

Magistrate by order dated 5.9.2016 under 

Sections 143, 456, 427 I.P.C. in complaint 

Case No. 1716 of 2016. The applicant did 

not appear before the court despite 

having full knowledge of summoning 

order with the sole intention that the case 

against the opposite party no. 2 may 

proceed and the cross version of 

complaint Case No. 1716 of 2016 may 

remain kept pending. Pursuant to the 

order of this court it was directed to 

proceed with the case on day to day basis 

and trial be concluded if possible within 

two months. Since the applicant and 

others had already been summoned in 

complaint case the application under 

Section 323 Cr.P.C. was filed before the 

Additional Chief Judicial Magistrate for 

committing the case to the court of 

sessions where S.T. No. 123 of 2013 is 
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proceeding so that both the cases be 

heard and decided in accordance with 

law. It is settled law as held by the 

Hon'ble Apex Court in number of cases 

that counter or cross cases should be 

decided by the same court hence the 

learned Sessions Judge after considering 

that the date of incident in both the cases 

is the same, which took place between 

both the parties on the same date passed 

the order impugned that both the cases 

have to be tried by the same court. The 

learned District Judge has committed no 

error in allowing the application moved 

by the opposite party no. 2 exercising 

power under Section 408 (2) Cr.P.C. 

directing the Additional Chief Judicial 

Magistrate, Court No. 2, Bareilly to 

transmit the record of Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal) under Sections 456, 427 and 143 

I.P.C to the court of Ist Additional 

District & Sessions Judge, Bareilly. By 

challenging the order passed by the 

learned District Judge the applicant 

himself is trying to elongate the 

proceeding when the order passed by the 

learned Sessions Judge was well within its 

jurisdiction. The cases cited by the 

learned counsel for the applicant is not 

applicable in the present facts and 

circumstances of the case. There is no 

infirmity in the order passed by the court 

below, hence the petition may be 

dismissed with special costs as fraud and 

perjury has been committed by the 

applicant while filing the instant 

application for which an application has 

already been moved under Section 340 

and 195 Cr.P.C. for initiating 

proceedings to take cognizance for the 

fraud played by the applicant upon the 

court of law which should not be ignored.  
 I have considered the submissions of 

the learned counsel for the parties. From 

the perusal of the record it is not disputed 

that both the sides have lodged cases 

against each other in respect of the 

incident of the same date. The first 

information report, which was lodged by 

the applicant the trial has been proceeded 

against the opposite party no. 2 and other 

persons. The first information report in 

respect of the incident of the same date 

could not be lodged on behalf of the 

opposite party no. 2 against the applicant 

and others and on account of repeated 

submissions of final report the protest 

petition was filed by the opposite party 

no. 2 and on the basis of the statement of 

the complainant and witnesses under 

Sections 200 and 202 Cr.P.C the learned 

Magistrate treating the protest petition as 

a complaint proceeded to pass order 

summoning the applicant and other 

persons to face trial. It is an admitted fact 

that there is cross case which should be 

heard and decided by the same court. In 

view of the law laid down by the Hon'ble 

Apex Court in Nathi Lal and others 

reported in 1990 SCC Criminal 638 that 

the counter cases should be tried in quick 

succession by the same judge by the same 

court who should not pronounce the 

judgment till the hearing of both the cases 

is finished. After recording of evidence in 

one case is completed the trial judge must 

hear the argument and reserve the 

judgment and thereafter he must proceed 

to hear the cross case and after recording 

of the evidence he must hear the argument 

and reserve the judgment and thereafter 

dispose of the matter by two separate 

judgments. In other words case must be 

decided on the basis of the evidence, 

which has been placed on record in that 

particular case without being influenced 

in any manner by the evidence or 

arguments urged in the cross case. In 

Sudhir and others Vs. State of M.P. 
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reported in A.I.R. 2001 SC 826 while 

relying upon the aforesaid decision in 

(Natthi Lal) supra the Hon'ble Apex Court 

has exhaustively dealt with the case and 

counter case relating to the same incident 

and even one of those cases involves 

offence not exclusively triable by Sessions 

Court, could be tried in the manner 

indicated in Natthi Lal's case. The 

practical reason in adopting the 

procedure that such cross cases shall be 

tried by the same court has been 

summarized thus;  
 (I) It staves off the danger of an 

accused being convicted before his whole 

case is before the court; 
 (ii) It deters conflicting judgments 

being delivered upon similar facts; and 

(iii) In reality the case and the counter 

case are to all intents and purposes 

different or conflicting versions of one 

incident. 
 The Hon'ble Apex Court has further 

observed that from the aforesaid 

decisions it is crystal clear that in a 

situation where one of the two cases 

relating to the same incident is charge 

sheeted, involves offence or offences 

exclusively triable by a court of Sessions, 

but none of the offences involved in other 

case is exclusively triable by the court of 

Sessions, the Magistrate before whom the 

former case reaches has no escape from 

committing the case to the Sessions Court 

as provided in Section 209 of the Code. 

Once the said case is committed to the 

court of Sessions court, thereafter it is 

governed by the provisions subsumed in 

Chapter XVIII of the Code. Though the 

cross case cannot be committed in 

accordance with Section 209 of the Code, 

the Magistrate has nevertheless power to 

commit the case to the Court of Sessions, 

albeit none of the offences involved 

therein is exclusively triable by the 

Sessions Court. Section 323 is 

incorporated in the Code to meet similar 

cases also. The Sessions Judge has to 

exercise discretion regarding the cases, 

which he has to continue for trial in his 

court and the case, which has to be 

summoned from the court of Chief 

Judicial Magistrate.  
 When earlier 482 petition was filed 

by the respondents there was clear 

observations that there are two cross 

cases for which the direction was given 

for re-consideration of the matter. The 

present impugned order has been passed, 

which has been challenged by means of 

the instant petition under Section 482 

Cr.P.C. The learned Sessions judge is 

fully empowered to withdraw any case at 

any time before the trial of the case from 

one court to another court in his session 

division. The trial in both the cases must 

be decided by the same judge one after 

the other. This court does not find any 

illegality or perversity in the impugned 

order which was passed against the 

applicant and six others but the applicant 

alone has challenged the order on flimsy 

ground installing the entire proceeding 

which is pending against the applicant 

and others as complaint case.  
 In view of the above prolix and 

verbose discussion, the petition lacks any 

merit and is accordingly dismissed.  
 The learned court below is directed 

to proceed with the police case and the 

cross case instituted by the complainant 

by way of complaint and decide the trial 

in both the matter in the light of the 

direction given herein above. It is further 

directed that the learned court blow will 

accord priority to the cross case and 

dispose of both the cases expeditiously"  
 

 28.  Against order dated 29.08.2017, 

Special Leave to Appeal (Crl.) No. 8152 
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of 2017 was filed by Nitin Jaiswal before 

the Apex Court, which was decided 

finally, vide order dated 06.11.2017. For 

ready reference order dated 06.11.2017 is 

reproduced herein-below: 
 

 "In the peculiar facts of this case, we 

are not inclined to entertain the present 

petition as the order of consolidation of 

two cases is substantially correct. 

However, we leave the question open as 

to whether the Additional Sessions Judge 

had the power to order consolidation of 

the cases under Section 408 of the 

Cr.P.C., even when we find that the 

Additional Sessions Judge did not have 

the power to do so.  
 We are also conscious of the fact that 

insofar as the case filed by the petitioner 

is concerned, it has already reached the 

advanced stage of final arguments. In 

these circumstances, we would impress 

the Trial Court to have expeditious trial 

of the case which is filed by the 

respondent, possibly within one year.  
 The Special Leave Petition is 

disposed of.  
 Pending applications(s), if any, 

stands disposed of accordingly."  
 

 29.  It is thus urged by Mr. Sikandar 

B. Kochar, learned counsel for applicant 

that in view of order dated 06.11.2017 

passed by Apex Court, this Court cannot 

sit in appeal over order dated 06.11.2017 

and consequently, recall application filed 

by opposite party no.2 is liable to be 

rejected. 
 

 30.  In continuation of his opposition 

to the recall application, it was then 

submitted by Mr. Sikandar B. Kochar, 

learned counsel for the applicant that His 

Lordship Hon'ble Mr. Justice B.K. 

Narayan passed interim order dated 

17.4.2014 in Criminal Misc. Application 

No. 11932 of 2014. For ready reference, 

order dated 17.04.2014 is reproduced 

herein below: 
 

 "Heard learned counsel for the 

applicant and learned A.G.A. for the State 

and perused the record.  
 Notice on behalf of the opposite 

party no. 1 has been accepted by learned 

AGA. He prays for and is allowed six 

weeks' time to file counter affidavit.  
 Issue notice to opposite party no. 2, 

who may also file counter affidavit within 

the same period.  
 Rejoinder affidavit may be filed 

within two weeks thereafter.  
 List after expiry of the aforesaid 

period.  
 It is contended that this is cross case. 

In the case registered against the opposite 

party no. 2 at the behest of the applicant 

final report has been submitted against 

which he has preferred a protest petition 

which is pending before the concerned 

Magistrate, while the instant case in 

which the applicant is an accused is 

proceeding. He further submitted that that 

the investigation in the matter was done 

by the I.O. in an extremely unfair manner 

with the object of conferring undue 

benefit on the opposite party no. 2, who is 

under the influence of opposite party no. 2 

and accordingly further investigation is 

required.  
 Considering the submissions made 

by learned counsel for the applicants, it is 

directed that till the next date of listing, 

the proceedings of the Sessions Trial no. 

123 of 2013, Case Crime no. 2568 of 

2012, State Vs. Nirmal Singh Garewal 

and others, under sections 452, 307 IPC, 

P.S. Kotwali, District Bareilly may go on 

but the judgement will not be 

pronounced."  
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 31.  The aforesaid Criminal Misc. 

Application was filed with a prayer that 

further proceedings of Case Crime No. 

2568 of 2012 (Nirmal Singh Garewal Vs. 

State of U.P. and another) under sections 

452, 307 IPC pending in the Court of 

Additional Sessions Judge, Court No.1, 

Bareilly be stayed, with a further prayer 

that direction for further investigation of 

the Case Crime No. 2568 of 2012 under 

sections 452, 307 IPC, P.S. Kotwali 

Sadar, District Bareilly by the C.B.I or 

any other investigating agency be passed. 

Feeling aggrieved by interim order dated 

17.04.2014, opposite party no.2 therein 

namely Nitin Jaiswal filed a recall 

application, which was registered as 

Criminal Misc. Recall Application 

No.172452 of 2014. This recall 

application came to be allowed, vide 

order dated 23.12.2014 passed by Hon'ble 

Mr. Justice B. K. Narayana. For ready 

reference order dated 23.12.2014 is 

reproduced herein below: 
 

 "This application has been moved on 

behalf of the opposite party no. 2, Nitin 

Jaiswal with the prayer to recall the 

interim order dated 17.4.2014 passed by 

this Court in the present case. The recall 

application is supported by a counter 

affidavit sworn by Sri Nitin Jaiswal, 

opposite party no. 2.  
 Rejoinder affidavit and 

supplementary affidavits which have been 

filed by Sri Sikandar B. Kochar on behalf 

of the applicant today are kept on record.  
 Learned counsel for the opposite 

party no. 2 submitted that the applicant 

Nirmal Singh Garewal, who is facing trial 

for the offences punishable under 

Sections-452 and 307 IPC in S. T. No. 

123 of 2013 has obtained an ex parte 

interim order in his favour from this 

Court on 17.4.2014 in this case by 

suppressing material facts including the 

earlier orders passed by this Court in 

different proceedings arising out of the 

same session trial. He further submitted 

that this Court while rejecting the first 

bail application being Criminal Misc. 

Bail Application No. 364 of 2013 filed by 

the applicant by order dated 21.1.2013, 

copy whereof has been filed as Annexure-

CA, had directed the trial court to 

conclude the trial expeditiously on day to 

day basis preferably within a period of six 

months from the date of receiving of the 

copy of the order of this Court. He also 

drew the attention of this Court to the 

order dated 25.7.2013 passed by this 

Court in Criminal Misc. Bail Application 

No. 17956 of 2013, copy whereof has 

been filed as Annexure CA 3 to the 

counter affidavit, by which the applicant 

was enlarged on bail by this Court with a 

specific direction to the trial court to 

decide the case expeditiously.  
 Sri Anoop Trivedi, learned counsel 

for the opposite party no. 2 next referred 

to the order of this Court dated 21.5.2013 

passed in Criminal Misc. Application (U/s 

482 Cr. P. C.) No. 16535 of 2013; Nirmal 

Singh Garewal Versus State of U. P. and 

another, copy whereof has been filed as 

Annexure CA 2, by which this Court 

rejected the aforesaid application filed by 

the applicant against the order dated 

27.4.2013 passed by the Additional 

Sessions Judge, Court No. 1, Bareilly in 

Session Trial No. 123 of 2013, under 

Sections-452, 307/34 IPC, P. S.-Kotwali, 

district-Bareilly whereby application 

moved by the applicant before him for 

conducting spot inspection was rejected 

as well as the order dated 9.4.2014 

passed by this Court whereby three 

applications under Section-482 Cr. P. C. 

nos. 3811 and 6775 of 2014 preferred by 

the applicant and 6095 of 2014 preferred 
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by the complainant-opposite party no. 2 

before this Court were finally disposed of 

with a direction to the trial court not only 

to proceed with the trial expeditiously but 

also to proceed with the trial irrespective 

of the pendency of any application or 

petition before this Court except where 

specific order of stay has been granted by 

this Court (Annexure 5 to the affidavit 

accompanying recall application). This 

Court while deciding the aforesaid 

applications had issued several directions 

to the trial court for concluding the trial 

expeditiously on day to day basis.  
 Advancing his submissions further, 

Sri Trivedi urged that in case abovenoted 

orders were brought to the notice of this 

Court by the applicant, he may not have 

succeeded in obtaining any ex parte 

interim order in his favour from this 

Court.  
 He lastly submitted that the applicant 

having failed to approach this Court with 

clean hands and succeeded in obtaining 

an ex parte interim order in his favour 

without disclosing the entire facts and 

circumstances of the case and the details 

of previous cases filed by him before this 

Court and the orders passed therein, the 

order dated 17.4.2014 is liable to be 

recalled.  
 Per contra, Sri Sikandar B. Kochar, 

learned counsel for the applicant 

vehemently submitted that the prayer 

made by the applicant in this application 

is founded upon allegations which have 

no connection with the earlier 

proceedings initiated before this Court by 

the applicant and the opposite party no. 2 

and the orders passed by this Court 

therein and even if the litigative history 

between the parties was disclosed by the 

applicant, the same would not have made 

any difference to the merit of the present 

case. He next submitted that there is cross 

version of the incident also which was 

registered as Case Crime No. 2675 of 

2012, under Sections-307, 452, 427, 504, 

506, 380, 436 and 392 IPC at P. S.-

Kotwali, sub-district-Sadar, district-

Bareilly against the informant in the 

present case and several other persons.  
 Learned counsel for the applicant 

also submitted that initially after 

registration of Case Crime No. 2568 of 

2012 against the applicant and his two 

sons in pursuance of the first information 

report lodged by the opposite party no. 2, 

the matter was investigated by the S. S. I. 

Brahmanand of P. S.-Kotwali, district-

Bareilly. The investigation was later 

transferred to Prashant Kumar who is 

hand in glove with the opposite party no. 

2. The aforesaid Prashant Kumar made 

some interpolations in the parcha 

prepared by S. I. Brahmanand, the earlier 

I. O. Strangely, the investigation of the 

cross case was also entrusted to him and 

who without making proper investigation 

submitted final report in the cross case 

against which the protest petition filed by 

the applicant is still pending. He next 

submitted that in view of the settled legal 

position on the issue that the cross cases 

should be decided together, in case the 

session trial in which the applicant is an 

accused is decided separately, the same 

will result in failure of justice. He also 

submitted that the applicant has disclosed 

each and every material fact necessary to 

enable this Court to decide whether the 

applicant is entitled to the prayer made by 

him in this application or not. There being 

no suppression of any material fact by the 

applicant, this recall application deserves 

to be rejected.  
 After having considered the 

submissions made by learned counsel for 

the parties and perused the material on 

record, I find that there is no dispute 
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about the fact that a cross version of the 

incident which has been registered as 

Case Crime No. 2675 of 2012, under 

Sections-307, 452, 427, 504, 506, 380, 

436 and 392 IPC, P. S.-Kotwali, sub-

district-Sadar, district-Bareilly in which 

final report has been submitted and 

against which protest petition has been 

filed by the applicant is pending. There is 

no quarrel about the settled legal position 

that where there are cross cases, the same 

should be decided together. It is equally 

true that prior to moving this application, 

the applicant had approached this Court 

twice for being enlarged on bail by means 

of Criminal Misc. Bail Application Nos. 

364 of 2013 and 17956 of 2013. He had 

further invoked the inherent jurisdiction 

of this Court by means of filing Criminal 

Misc. Application (Under Section 482 Cr. 

P. C.) Nos. 16535 of 2013, 3811 and 6775 

of 2014. The aforesaid cases were 

disposed of by this Court with directions.  
 Thus, in view of the above, it 

transpires that the applicant has failed to 

disclose in this application the details of 

the cases filed by him before this Court 

earlier and the orders passed therein and 

although in the strict sense it cannot be 

said that had the aforesaid facts been 

disclosed in this application, this Court 

would not have passed any interim order 

in favour of the applicant but nevertheless 

the Court cannot ignore the fact that the 

applicant had failed to disclose in this 

application the details of the earlier cases 

filed by him before this Court and orders 

passed by this Court therein which have 

now been brought to the notice of this 

Court by the opposite party by moving the 

present recall application.  
 For the aforesaid reasons, this recall 

application is allowed. The order dated 

17.4.2014 passed by this Court in this 

case is hereby recalled.  

 List this application before the 

appropriate Court on 19.1.2015."  
 

 32.  Mr. Sikandar B. Kochar, learned 

counsel for accused-applicant invited the 

attention of the Court to the 3rd paragraph 

at internal page no.3 of the order dated 

23.12.2014 (which has been highlighted 

by me) to submit that Hon'ble Court has 

been pleased to observe that cross version 

of the incident has been registered as Case 

Crime No. 2675 of 2012 under Sections 

307, 452, 427, 504, 506, 380, 436 and 392 

I.P.C. P.S.-Kotwali, District Bareilly. 
 

 33.  On the basis of aforesaid recital 

contained in order dated 23.12.2014, it is 

urged by Mr. Sikandar B. Kochar, learned 

counsel for accused-applicant that this 

Court, vide order dated 23.12.2014 had 

already opined that the two cases between 

the parties are cross cases. As such order 

dated 15.12.2016, whereby this Court 

held that the two cases are cross-cases on 

the basis of concession conceded by 

learned A.G.A. cannot be faulted with. 

Furthermore, in view of order dated 

23.12.2014 referred to above, there is no 

room before this Court to sit in appeal 

over that order or direction or to proceed 

with the matter in compliance of earlier 

interim order dated 03.08.2018 passed in 

Criminal Misc. Application U/S 482 

Cr.P.C. No.25681 of 2018 (Nitin Jaiswal 

Vs. State of U.P. and another). It may be 

mentioned here that aforesaid Criminal 

Misc. Application has subsequently been 

dismissed as not pressed vide order 

02.08.2019 passed by this Court. 
 

 34.  Then reliance was placed upon 

order dated 16.7.2013 passed by 

Additional Sessions Judge, Court No. 1, 

Bareilly, in S.T. No. 123 of 2013 (State 

Vs. Nirmal Singh Garewal and others) 
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under Sections 452, 307 I.P.C. P.S. Kotwali 

Bareilly, District-Bareilly, arising out of Case 

Crime No. 2568 of 2012 under Sections 452, 

307 I.P.C., P.S. Kotwali Bareilly, District-

Bareilly, whereby objection raised by one of 

the parties that Case Crime No. 2658 of 2012 

and Case Crime No. 2657 of 2012 arise out 

of same incident and therefore the record of 

cross-case i.e Case Crime No. 2657 of 2012 

may be summoned and further P.W. 4, 

Prashant Kumar, Sub Inspector, who had 

investigated both the cases may be cross-

examined to ascertain the aforesaid issue. 

The Additional Sessions Judge, Court No. 1, 

Bareilly, vide order dated 16.07.2013 

directed that the record of Case Crime No. 

2675 of 2012 may be summoned. This order 

dated 16.7.2013 was challenged by Mr. Nitin 

Jaiswal by means of Criminal Misc. 

Application No. 23954 of 2013 (Nitin 

Jaiswal Vs. State of U.P. and others). 

Aforesaid Criminal Misc. Application 

ultimately came to be dismissed at that stage 

of proceedings, vide order dated 16.10.2014. 

For ready reference order dated 16.10.2014 

is reproduced herein-below: 
 

 " Heard learned counsel for the 

applicant and learned A. G. A. for the 

State as well as Sri Sikandar B. Kochar, 

learned counsel for the opposite party No. 

2.  
 The applicant by means of this 

application under Section 482 Cr. P. C. 

has invoked the inherent jurisdiction of 

this Court with the prayer to quash the 

order dated 16.7.2013 passed by the 

Additional Sessions Judge, Court No. 1, 

Bareilly in Sessions Trial No. 123 of 2013 

by which he has allowed the application 

68-Kha moved on behalf of the accused 

before him with a prayer for summoning 

the Case Diary of cross case No. 2675 of 

2012, P. S.-Kotwali, district-Bareilly and 

the photostat copies of the other related 

documents from the Court of C. J. M., 

Bareilly and S. I. S., Bareilly as witness, 

has been allowed.  
 After having heard the submissions 

made by learned counsel for the parties 

and perused the impugned order as well 

as the other materials brought on record, 

I do not find any reason to interfere with 

the impugned order at this stage.  
 Accordingly, this application is 

dismissed at this stage."  
 

 35.  On the aforesaid factual premise, 

submission urged by learned counsel for 

original applicant is that recall application 

filed by opposite party No. 2 is thus 

barred by section 362 Cr. P. C., as in the 

garb of recall this Court cannot review 

order dated 12.12.2016. 
 

 36.  Mr. Sikandar B. Kochar learned 

counsel for the applicant has relied upon 

the following judgements to extend legal 

support to his submissions: 
 

 A. Smt. Suraj Devi Vs. Pyare Lal, 

1981 SCC (Cri) 188.  
 B. Mohd. Zakir Vs. Sabana and 

others 2018 (15) SCC 316  
 C. Atul Shukla Vs. The State of 

Madhya Pradesh and another 2019 (6) 

SCJ 246. 
 D. Shivpoojan Upadhyay and 

another Vs. State of U.P. and another 

2019 (3) ALJ 407 
 

 37.  On the basis of submissions 

urged by counsel for parties, following 

questions arise for determination in this 

recall application: 
 

 I. Whether Complaint Case No.1716 

of 2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 
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Kotwali Bareilly, District-Bareilly, arising 

out of Case Crime No. 2675 of 2012, 

under Sections 307, 452, 427, 504, 506, 

380, 426 and 392 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly and S.T. No. 

123 of 2013 (State Vs. Nirmal Singh 

Garewal and others) under Sections 452 

and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly, arising out of Case 

Crime No. 2568 of 2012 under Sections 

452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly are cross-cases. 
 II. Whether the ex-parte order dated 

15.12.2016 passed by this Court in 

exercise of its jurisdiction under Section 

482 Cr.P.C. has caused serious prejudice 

to opposite party no.2, Nitin Jaiswal and 

can be recalled at the behest of opposite 

party no.2, who admittedly was not heard 

at the time of passing of order dated 

15.12.2016. 
 III. Whether the bar of Section 362 

Cr.P.C. will come into play regarding 

recall of ex-parte order dated 15.12.2016. 
 IV. Whether in view of the orders 

dated 29.08.2017, 31.01.2018 and 

15.12.2016 passed by Apex Court, this 

Court has jurisdiction to entertain the 

recall application filed by opposite party 

no.2, Nitin Jaiswal. 
 

 38.  Mr. Anoop Trivedi, learned 

Senior Counsel appearing on behalf of 

opposite party no.2 has tried to persuade 

the Court that Complaint Case No.1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareilly, District-Bareilly, arising 

out of Case Crime No. 2675 of 2012 

under Sections 307, 452, 427, 504, 506, 

380, 426 and 392 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly and S.T. No. 

123 of 2013 (State Vs. Nirmal Singh 

Garewal and others) under Sections 452 

and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly, arising out of Case 

Crime No. 2568 of 2012 under Sections 

452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly are not cross-cases. He 

further submits that in case a parallel is 

drawn between the two F.I.Rs. or the Two 

Case Crime numbers, following 

distinctions are clearly evident. The F.I.R. 

dated 25.11.2012 registered as Case 

Crime No. 2675 of 2012 under sections 

307, 452, 427, 504, 506, 380, 426, 392 

IPC, lodged by Nirmal Singh Garewal is 

in respect of an incident, which took place 

on 21.10.2012 at 3 a.m. and the place of 

occurrence has been shown as 126A, 

Civil Lines, situate in Southern direction 

and at a distance of 3 Kms. from Police 

Station Kotwali Sadar, District Bareilly. 

However, F.I.R. dated 21.10.2012 

registered as Case Crime No. 2568 of 

2012 under sections 452, 307 IPC 

contains a recital that the incident took 

place on 21.10. 2012 at 6 a.m. at 126 

Civil Lines, situate at a distance of 2 km. 

and in the Southern direction from Police 

Station Kotwali Sadar, District Bareilly. 
 

 39.  Mr. Sikandar B. Kochar, learned 

counsel for applicant on the other hand 

submits that this question as to whether 

complaint case and Sessions Trial are 

cross-cases or not is no more open to 

consideration and the same stands 

concluded by the observations made by 

Investigating Officer as well as the 

observations made by courts below and 

also by this Court. Detailing his argument, 

he submits that the Investigating Officer 

while submitting the final report dated 

19.12.2012 in Case Crime No. 2675 of 

2012 under Sections 307, 452, 427, 504, 

506, 380, 426 and 392 I.P.C., PS-Kotwali 

Bareilly, District-Bareilly, has opined that 

Case Crime No. 2675 of 2012 and Case 
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Crime No. 2568 of 2012 appear to be in 

the same sequence of events. 
 

 40.  Then attention of the Court was 

invited to order dated 13.07.2017 passed 

by Sessions Judge, Bareilly, allowing the 

transfer application filed by Nirmal Singh 

Garewal and directing the Additional 

Chief Judicial Magistrate, Court no.2, 

Bareilly to transfer Complaint Case No. 

1716 of 2016 (Nirmal Singh Garewal Vs. 

Nitin Jaiswal) under Sections 307, 452, 

427, 504, 506, 380, 426 and 392 I.P.C., 

PS-Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2675 of 

2012, under Sections 307, 452, 427, 504, 

506, 380, 426 and 392 I.P.C., PS-Kotwali 

Bareilly, District-Bareilly to the Court of 

Additional Sessions Judge, Bareilly on the 

ground that Complaint Case No. 1716 of 

2016 is cross-version of S.T. No. 123 of 

2013. 
 

 41.  Reference was also made to 

order dated 17.04.2017 passed by His 

Lordship Hon'ble Mr. Justice B. K. 

Narayana in Criminal Misc. Recall 

Application No. 172452 of 2014 in 

Criminal Misc. Application U/S 482 

Cr.P.C. No. 11932 of 2014 (Nirmal Singh 

Garewal Vs. State of U.P. and another) 

wherein the following recital is contained: 
 

 "After having considered the 

submissions made by learned counsel for 

the parties and perused the material on 

record, I find that there is no dispute 

about the fact that a cross version of the 

incident which has been registered as 

Case Crime No. 2675 of 2012, under 

Sections-307, 452, 427, 504, 506, 380, 

436 and 392 IPC, P. S.-Kotwali, sub-

district-Sadar, district-Bareilly in which 

final report has been submitted and 

against which protest petition has been 

filed by the applicant is pending. There is 

no quarrel about the settled legal position 

that where there are cross cases, the same 

should be decided together. It is equally 

true that prior to moving this application, 

the applicant had approached this Court 

twice for being enlarged on bail by means 

of Criminal Misc. Bail Application Nos. 

364 of 2013 and 17956 of 2013. He had 

further invoked the inherent jurisdiction 

of this Court by means of filing Criminal 

Misc. Application (Under Section 482 Cr. 

P. C.) Nos. 16535 of 2013, 3811 and 6775 

of 2014. The aforesaid cases were 

disposed of by this Court with directions"  
 

 42.  On the strength of the aforesaid 

recita,l it is contended by Mr. Sikandar B. 

Kochar learned counsel for applicant that 

this Court, vide order dated 23.12.2014 

has already opined that the two cases 

between parties are cross-cases and 

therefore, there is no room before this 

Court to sit in appeal over order dated 

23.12.2014. 
 

 43.  Attention of the Court was 

further invited to order dated 16.07.2013 

passed by Additional Sessions Judge, 

Court No.1, Bareilly, in S.T. 123 of 2013, 

whereby objection raised by one of the 

parties that Case Crime No. 2568 of 2012 

and Case Crime No. 2657 of 2012, arise 

out of the same incident and therefore, 

record of cross-case i.e. Case Crime No. 

2657 of 2012 may be summoned and 

further P.W.-4 Prashant Kumar, Sub-

Inspector who had investigated both the 

cases may be cross-examined to ascertain 

the aforesaid issue was allowed. This 

order dated 16.07.2013 was challenged by 

Nitin Jaiswal by means of Criminal Misc. 

Application No. 23954 of 2013 (Nitin 

Jaiswal Vs. State of U.P. and others), 

which came to be dismissed, vide order 
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dated 16.10.2016. Therefore, it is now not 

open to judge whether the two cases are 

cross-cases or not. 
 

 44.  Contradicting the submissions 

urged by Mr. Sikandar B. Kochar, learned 

counsel for applicant, Mr. Anoop Trivedi, 

learned Senior Counsel appearing for 

opposite party no.2 has submitted that 

when the two FIRs. giving rise to Case 

Crime No. 2657 of 2012 and 2658 of 

2012 are examined together, it is explicit 

that they relate to different incidents 

which have taken place at different points 

of time and at different places. Case 

Crime No. 2657 of 2012 has come into 

existence pursuant to the F.I.R. dated 

25.11.2012, wherein the date and time of 

occurrence has been mentioned as 

21.10.2012 at 3 a.m. and the place of 

occurrence has been shown as 126A, 

Civil Lines, situate in Southern direction 

and at a distance of 3 Kms. from Police 

Station Kotwali Sadar, District Bareilly. 

Similarly Case Crime No. 2568 of 2012 

has come into existence pursuant to the 

F.I.R. dated 21.10.2012 wherein the date 

and time of occurrence has been 

mentioned as 21.10. 2012 at 6 a.m. and 

the place of occurrence has been shown to 

be as 126 Civil Lines, situate at a distance 

of 2 Kms. and in the Southern direction 

from Police Station Kotwali Sadar, 

District Bareilly. He thus contends that in 

view of the aforesaid facts explicit on the 

record, the opinion of Investigating 

Officer, who had investigated Case Crime 

Nos. 2657 of 2012 and 2568 of 2012 are 

cross-cases as they arise out of same 

sequence of events, cannot be relied upon 

to conclude that the two cases are cross-

cases 
 

 45.  In continuation of his 

submissions, learned Senior Counsel 

further submits that reliance placed upon 

by counsel for applicant on the order 

dated 13.07.2017 passed by Sessions 

Judge, Bareilly allowing Criminal Misc. 

Case/Transfer Application No. 113 of 

2017 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and six others), is wholly 

misconceived. The order dated 

13.07.2017 was passed by the Sessions 

Judge as the order dated 15.12.2016 

passed by this Court against which the 

present recall application has been filed 

was still in operation. Secondly, vide 

order dated 15.12.2016, the Additional 

Sessions Judge, Bareilly, was directed to 

re-examine the matter in the light of 

observations made in the order dated 

15.12.2016 itself. Furthermore, as the 

concerned Magistrate failed to commit 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) to the Court of Sessions by 

exercising powers under Section 323 

Cr.P.C., then Sessions Judge by 

exercising powers under Sections 408(1) 

Cr.P.C. transferred the complaint case to 

the Court of Sessions. However, he 

further points out that Sessions Judge, 

Bareilly, vide order dated 13.07.2017 only 

transferred Complaint Case No.1716 of 

2013 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareily, District-Bareilly and did 

not connect the same with S.T. No. 123 of 

2013 (State Vs. Nirmal Singh Garewal 

and others) under Sections 452 and 307 

I.P.C., P.S. Kotwali Bareilly, District-

Bareilly being cross-cases. On the 

aforesaid premise, it is thus urged that 

order dated 13.07.2017 passed by 

Sessions Judge, Bareilly, does not decide 

the issue whether Case Crime No. 2675 of 

2012 and Case Crime No. 2568 of 2012 

are cross-cases or not. As the order dated 
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15.12.2016 passed by this Court 

observing therein that the Complaint Case 

No. 1716 of 2016 (Nirmal Singh Garewal 

Vs. Nitin Jaiswal and others) under 

Sections 307, 436,392,380,504,506 I.P.C. 

P.S.-Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2675 of 

2012, under Sections 307, 436, 392, 380, 

504, 506 I.P.C. P.S.-Kotwali Bareilly, 

District-Bareilly and S.T. 123 of 2013 

(State Vs. Nirmal Singh Garewal and 

others) under Sections 452 and 307 I.P.C., 

P.S. Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2568 of 

2012 under Sections 452 and 307 I.P.C., 

P.S. Kotwali Bareilly, District-Bareilly 

are cross-cases, the transfer application 

was allowed by the Sessions Judge, 

Bareilly. The submission urged is that 

Sessions Judge, Bareilly, while passing 

the order dated 13.07.2017 has not 

adjudicated upon the issue as to whether 

the two cases referred to above are cross-

cases or not, but has followed the order 

dated 15.12.2016 passed by this Court and 

allowed the transfer application. 
 

 46.  It is then contended that 

observations made by His Lordship 

Hon'ble Mr. Justice B. K. Narayana in 

order dated 17.04.2014 are of no 

relevance as the same were made at the 

time of deciding Criminal Misc. Recall 

Application filed by applicant no.2 herein 

Nitin Jaiswal, seeking recall of interim 

order dated 17.04.2014. Criminal Misc. 

Application No. 11932 of 2014, wherein 

recall application No. 172452 of 2014 

was filed for recall of interim order dated 

17.04.2014 has itself been dismissed as 

not pressed, vide order dated 02.08.2019. 

On the aforesaid facts, learned Senior 

Counsel submits that it is well settled that 

any observation made at the time of 

deciding interlocutory application will 

merge with the final order and secondly, 

if the petition is ultimately dismissed, the 

same shall amount that no interim order 

was passed. As such, no benefit can be 

derived from the observations contained 

in order dated 02.08.2019. 
 

 47.  In addition to the aforesaid 

submissions, learned Senior Counsel 

appearing for opposite party no.2 further 

submits that vide order dated 16.07.2013 

passed by Additional Sessions Judge, 

Court No.1, Bareilly, in S.T. 123 of 2013 

(State Vs. Nirmal Singh Garewal and 

others) under Sections 452 and 307 I.P.C., 

P.S. Kotwali Bareilly, District-Bareilly, 

summoned record of Complaint Case No. 

1716 of 2016 (Nirmal Singh Garewal Vs. 

Nitin Jaiswal and others) under Sections 

307, 436, 392, 380, 504 and 506 I.P.C., 

P.S. Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2675 of 

2012 under Sections 307, 452, 427, 504, 

506, 380, 426 and 392 I.P.C., P.S. 

Kotwali Bareilly, District-Bareilly and 

also the Investigating Officer, namely 

P.W.-4, Prashant Kumar Sub-Inspector, 

who had investigated both the Case Crime 

Nos. to ascertain whether Case Crime No. 

2568 of 2012 and 2657 of 2012 are cross-

cases or not. The order dated 16.07.2017 

does not decide the issue as to whether the 

aforesaid two cases are cross-cases or not 

but only a step was taken by Court below 

to adjudicate this controversy. Therefore, 

the dismissal of Criminal Misc. 

Application No. 23954 of 2013 (Nitin 

Jaiswal Vs. State of U.P. and another) 

which was filed challenging the order 

dated 16.07.2013 will not amount to res-

judicata. Secondly, the order dated 

16.10.2016 was passed at that stage of 

proceedings. Learned Senior Counsel 

further submits that up to this stage, no 

order has been passed by any of the 
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Courts below adjudicating that the two 

cases are cross-cases. Consequently, it is 

urged that Complaint Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504, 506 I.P.C. P.S.-

Kotwali Bareilly, District-Bareilly, arising 

out of Case Crime No. 2675 of 2012 

under Sections 307, 436, 392, 380, 504, 

506 I.P.C. P.S.-Kotwali Bareilly, District-

Bareilly and S.T. 123 of 2013 (State Vs. 

Nirmal Singh Garewal and others) under 

Sections 452 and 307 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly, arising out of 

Case Crime No. 2568 of 2012, under 

Sections 452 and 307 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly, are not cross-

cases, but relate to different incidents 

which occurred at different places and at 

different points of time. Consequently, the 

concession granted by the learned A.G.A. 

on 15.12.2016 before His Lordship 

Hon'ble Mr. Justice R.D. Khare is 

contrary to the record. 
 

 48.  I have considered the rival 

submissions raised by counsel for the 

parties. From what has been noted herein-

above, it is established that up till date, no 

adjudication has been made by any of the 

Courts below that Case Crime No. 2675 

of 2012 and Case Crime No. 2658 of 

2012 are cross cases. Whatever orders 

have been passed by Courts below are 

either in furtherance of exercise to 

adjudicate the said issue or it has been 

passed in compliance of order dated 

15.12.2016, passed by this Court, 

whereby on the basis of concession given 

by learned A.G.A. , it has been held that 

the two cases are cross-cases. The High 

Court has independently not examined the 

issue in any proceeding. The observation 

contained in the order dated 23.12.2014 

passed by Hon'ble Mr. Justice B. K. 

Narayana in Criminal Misc. Recall 

Application No. 172452 of 2014 in 

Criminal Misc. Application U/S 482 

Cr.P.C. No. 11932 of 2014 (Nirmal Singh 

Garewal Vs. State of U.P. and another) 

that the two cases are cross-cases cannot 

be taken as a concluded fact. It is well 

established that any observation made 

during the pendency of the proceedings 

will ultimately merge with the final order. 

It is also equally true that when a petition 

is dismissed it means as if no interim 

order was passed. However, irrespective 

of the aforesaid Criminal Misc. 

Application No. 11932 of 2014 has itself 

been dismissed as not pressed. 

Consequently, the effect of the same is 

that no final adjudication was made by 

His Lordship, Hon'ble Mr. Justice B. K. 

Narayana. As such, question No.1 is 

answered in negative that two case crime 

numbers, as stated above, are not cross 

cases, but as submitted by learned Senior 

Counsel appearing for opposite party No. 

2 that they relate to different incidents 

which occurred at different places and at 

different points of time. 
 

 49.  Question nos. 2 and 3 are inter-

related and inter linked, therefore, decided 

together. 
 

 50.  Mr. Anoop Trivedi, learned 

Senior Counsel appearing for opposite 

party No.2 has strenuously urged that 

Criminal Misc. Application No. 25681 of 

2018 was filed on 13.12.2016 and was 

disposed of finally on 15.12.2016. 

Admittedly, the complainant Nitin Jaiswal 

was impleaded as opposite party No.2 in 

the aforesaid criminal misc. application, 

but no notice was issued to him. 

Furthermore, without affording any 

opportunity of hearing to the opposite 

party No.2, order dated 15.12.2016 was 
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passed. As a corollary to the aforesaid, it 

is also urged by learned Senior Counsel 

that order dated 15.12.2016 passed by this 

Court has caused serious prejudice to the 

opposite party No. 2 as in spite of fact that 

two cases i.e. Complaint Case No. 1716 

of 2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareilly, District-Bareilly, arising 

out of Case Crime No. 2675 of 2012, 

under Sections 307, 452, 427, 504, 506, 

380, 426 and 392 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly and Sessions 

Trial No.123 of 2013 (State Vs. Nirmal 

Singh Garewal and others) under Sections 

452 and 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly, arising out of Case 

Crime No. 2568 of 2012 under Sections 

452, 307 I.P.C. P.S. Kotwali Bareilly, 

District-Bareilly are not cross cases, they 

have been directed to be decided together. 

S.T. No. 123 of 2013 (State Vs. Nirmal 

Singh Garewal and Others) is at an 

advanced stage inasmuch as evidence has 

been recorded and trial is at the stage of 

defence evidence as provided under 

Section 313 Cr.P.C. 
 

 51.  It is also urged that the accused 

somehow or the other want to throttle the 

proceedings of Sessions Trial. Detailing 

his arguments, learned Senior Counsel 

submits that in furtherance of aforesaid 

objective, the accused had raised an 

objection by filing application (Paper No. 

68 Ka) before the Court below that Case 

Crime No. 2658 of 2012 and Case Crime 

No. 2657 of 2012 arise out of same 

incident and therefore the record of cross-

case i.e. Case Crime No. 2657 of 2012 

may be summoned and further P.W.-4, 

Prashant Kumar, Sub-Inspector, who had 

investigated both the cases may be cross-

examined to ascertain the aforesaid issue. 

The said objection was allowed, vide 

order dated 16.07.2013. Order dated 

16.07.2013 came to be challenged by 

Nitin Jaiswal, the opposite party no.2 

herein by filing Criminal Misc. 

Application No. 23954 of 2013 (Nitin 

Jaiswal Vs. State of U.P. and another) 

ultimately came to be dismissed, vide 

order dated 16.10.2014. As the accused 

could not derive any benefit from order 

dated 16.07.2013, they thereafter filed an 

application in terms of Section 309 

Cr.P.C. (Paper No. 309 Kha) which was 

rejected by Court below vide order dated 

02.12.2016. 
 

 52.  Mr. Sikandar B. Kochar learned 

counsel for applicant vehemently contends 

that in view of the bar contained in Section 

362 Cr.P.C. order dated 15.12.2016 passed 

by this Court cannot be recalled. 
 

 53.  Mr. Anoop Trivedi, learned 

Senior Counsel has tried to impress upon 

the Court that irrespective of the bar 

contained in Section 362 Cr.P.C. this 

Court has power to recall an order passed 

ex-parte at the behest of a person who is a 

party to the proceedings, but was not 

heard at the time of passing of the order 

sought to be recalled. 
 

 54.  Reliance is placed upon the 

judgement of the Apex Court in the case 

of Vishnu Agarwal Vs. State of U.P. and 

another reported in 2011 (14) SCC 813 to 

contend that an ex-parte order can be 

recalled and in such a situation, bar of 

Section 362 Cr.P.C. does not come into 

play. Reference was made to paragraphs 

2, 3, 4, 5, 6 and 7, which are reproduced 

herein-below: 
 

 "2.It appears that the aforesaid 

Criminal Revision was listed in the High 
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Court on 2.9.2003. No one appeared on 

behalf of the Revisionist, though the 

Counsels for respondents appeared. In 

these circumstances, the judgment was 

passed. Subsequently, an application was 

moved for recall of the Order dated 

2.9.2003 alleging that the case was shown 

in the computer list and not in the main 

list of the High Court, and hence, the 

learned Counsel for the Revisionist had 

not noted the case and hence he did not 

appear.  
 3. It often happens that sometimes a 

case is not noted by the Counsel or his 

clerk in the cause list, and hence, the 

Counsel does not appear. This is a human 

mistake and can happen to anyone. 

Hence, the High Court recalled the order 

dated 2.9.2003 and directed the case to be 

listed for fresh hearing. The aforesaid 

order recalling the order dated 2.9.2003 

has been challenged before us in this 

appeal. 
 5.Learned Counsel for the appellant 

Mr. Manoj Swarup submitted that in view 

of the aforesaid decision, the High Court 

erred in law in recalling the Order dated 

2.9.2003. We regret we cannot agree.  
 6. In our opinion, Section 362 cannot 

be considered in a rigid and over 

technical manner to defeat the ends of 

justice. As Brahaspati has observed : 
 "Kevalam Shastram Ashritya Na 

Kartavyo Vinirnayah Yuktiheeney Vichare 

tu Dharmahaani Prajayate"  
 which means:  
 "The Court should not give its 

decision based only on the letter of the 

law. For if the decision is wholly 

unreasonable, injustice will follow."  
 7. Apart from the above, we are of 

the opinion that the application filed by 

the respondent was an application for 

recall of the Order dated 2.9.2003 and 

not for review. In Asit Kumar Vs. State of 

West Bengal and Ors. 2009(1) SCR 469, 

this Court made a distinction between 

recall and review which is as under:- 
 "There is a distinction between ...... a 

review petition and a recall petition. 

While in a review petition, the Court 

considers on merits whether there is an 

error apparent on the face of the record, 

in a recall petition the Court does not go 

into the merits but simply recalls an order 

which was passed without giving an 

opportunity of hearing to an affected 

party. We are treating this petition under 

Article 32 as a recall petition because the 

order passed in the decision in All Bengal 

Licensees Association Vs. Raghabendra 

Singth & Ors. [2007(11) SCC 374] 

cancelling certain licences was passed 

without giving opportunity of hearing to 

the persons who had been granted 

licences."  
 

 55.  On the strength of the aforesaid 

observations made by Apex Court as 

noted above it is urged that the 

application filed by opposite party no.2 

which is registered as Criminal Misc. 

Recall Application No. 4345 of 2017 is 

not a review application but an 

application for recall of order dated 

15.12.2016 passed by this Court ex-parte 

against opposite party no.2, which has 

caused serious prejudice to opposite party 

no.2. As such the order dated 15.12.2016 

is liable to be recalled. 
 

 56.  Reference was then made to a 

single judge judgement of this Court in 

Jawahar Lal @ Jawahar Lal Jalaj Vs. 

State of U.P. reported in 2015 (91) ACC 

128, wherein a learned Single Judge has 

considered the question regarding recall 

of a final order and the bar of Section 362 

Cr.P.C. Reference was made to 

paragraphs 6, 10, 13, 14, 15, 16, 17, 27, 
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28, 30, 31, 32, 33, 34, which are 

reproduced herein-under 
 

 6. The main question for 

consideration is that whether a petition 

under section 482 Cr.P.C., which has 

been dismissed for want of prosecution 

can be restored to its original number or 

not and whether the prohibition as 

provided by Section 362 Cr.P.C. will 

apply or not? 
 10. Learned counsel for the 

petitioner has emphasized the word 

"secure the ends of justice". 
 13. In Asit Kumar Kar vs. State of 

West Bengal and others; (2009) 1 SCC 

(Cri) 851, Hon'ble the Supreme Court has 

held as under : 
 "There is a distinction between a 

petition under Article 32, a review 

petition and a recall petition. While in a 

review petition the Court considers on 

merits where there is an error apparent 

on the face of the record, in a recall 

petition the Court does not go into the 

merits but simply recalls an order which 

was passed without giving an opportunity 

of hearing to an affected party.  
 We are treating this petition under 

Article 32 as a recall petition because the 

order passed in the decision in All Bengal 

Licensees Association v. Raghabendra 

Singh & Ors. [2007 (11) SCC 374] 

cancelling certain licences was passed 

without giving opportunity of hearing to 

the persons who had been granted 

licences.  
 14. In these circumstances, we recall 

the directions in paragraph 40 of the 

aforesaid judgment. However, if anybody 

has a grievance against the grant of 

licences or in the policy of the State 

Government, he will be at liberty to 

challenge it in appropriate proceedings 

before the appropriate Court. The writ 

petitions are disposed of with these 

directions." 
 In Ram Naresh Yadav and others vs. 

State of Bihar; 1987 CRI.L.J. 1856 & AIR 

1987 SCC 1500, Hon'ble the Apex Court 

has held as under :  
 "It is an admitted position that 

neither the appellants nor counsel for the 

appellants in support of the appeal 

challenging the order of conviction and 

sentence, were heard. It is no doubt true 

that if counsel do not appear when 

criminal appeals are called out it would 

hamper the working of the court and 

create a serious problem for the court. 

And if this happens often the working of 

the court would become well nigh 

impossible. We are fully conscious of this 

dimension of the matter but in criminal 

matters the convicts must be heard before 

their matters are decided on merits. The 

court can dismiss the appeal for non-

prosecution and enforce discipline or 

refer the matter to the Bar Council with 

this end in view. But the matter can be 

disposed of on merits only after hearing 

the appellant or his counsel. The court 

might as well appoint a counsel at State 

cost to argue on behalf of the appellants. 

Since the order of conviction and sentence 

in the present matter has been confirmed 

without hearing either the appellants or 

counsel for the appellants, the order must 

be set aside and the matter must be sent 

back to the High Court for passing an 

appropriate order in accordance with law 

after hearing the appellants or their 

counsel and on their failure to engage 

counsel, after hearing counsel appointed 

by the Court to argue on their behalf. As 

the matter is being remanded to the High 

Court, no orders can be passed on the 

bail application. The appellants, if so 

advised, may approach the High Court 

for bail" 
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 15. In Rafiq and another vs. Munshi 

Lal and another; AIR 1981 SC 1400, 

Hon'ble the Apex Court has held as under 

: 
 "The disturbing feature of the case is 

that under our present adversary legal 

system where the parties generally appear 

through their advocates, the obligation of 

the parties is to select his advocate, brief 

him, pay the fees demanded by him and 

then trust the learned advocate to do the 

rest of the things. The party may be a 

villager or may belong to a rural area 

and may have no knowledge of the court's 

procedure. After engaging a lawyer, the 

party may remain supremely confident 

that the lawyer will look after his interest. 

At the time of the hearing of the appeal, 

the personal appearance of the party is 

not only not required but hardly useful. 

Therefore, the party having done 

everything in his power to effectively 

participate in the proceedings can rest 

assured that he has neither to go to the 

High Court to inquire as to what is 

happening in the High Court with regard 

to his appeal nor is he to act as a 

watchdog of the advocate that the latter 

appears in the matter when it is listed. It 

is no part of his job. Mr. A.K. Sanghi 

stated that a practice has grown up in the 

High Court of Allahabad amongst the 

lawyers that they remain absent when 

they do not like a particular Bench. 

Maybe he is better informed on this 

matter. Ignorance in this behalf is our 

bliss. Even if we do not put our seal of 

imprimatur on the alleged practice by 

dismissing this matter which may 

discourage such a tendency, would it not 

bring justice delivery system into 

disrepute. What is the fault of the party 

who having done everything in his power 

and expected of him would suffer because 

of the default of his advocate. If we reject 

this appeal, as Mr. A.K. Sanghi invited us 

to do, the only one who would suffer 

would not be the lawyer who did not 

appear but the party whose interest he 

represented. The problem that agitates us 

is whether it is proper that the party 

should suffer for the inaction, deliberate 

omission, or misdemeanour of his agent. 

The answer obviously is in the negative. 

Maybe that the learned advocate absented 

himself deliberately or intentionally. We 

have no material for ascertaining that 

aspect of the matter. We say nothing more 

on that aspect of the matter. However, we 

cannot be a party to an innocent party 

suffering injustice merely because his 

chosen advocate defaulted. Therefore, we 

allow this appeal, set aside the order of 

the High Court both dismissing the appeal 

and refusing to recall that order. We 

direct that the appeal be restored to its 

original number in the High Court and be 

disposed of according to law. If there is a 

stay of dispossession it will continue till 

the disposal of the matter by the High 

Court. There remains the question as to 

who shall pay the costs of the respondent 

here. As we feel that the party is not 

responsible because he has done 

whatever was possible and was in his 

power to do, the costs amounting to 

Rs.200/- should be recovered from the 

advocate who absented himself. The right 

to execute that order is reserved with the 

party represented by Mr. A.K.Sanghi."  
 16. In Raghuvera and others vs. State 

of U.P.; 1990 CRI.L.J. 2735 (All.), this 

Hon'ble Court has held as under : 
 "It is no doubt true that Section 362 

Cr. P.C. debars the court from altering or 

reviewing any final order or judgment 

given by a court except to correct the 

clerical or arithmetical error. But the 

question arises whether an order 

dismissing an application for revision for 
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default of the counsel as not pressed can 

be termed as a judgment or final order? 

The term "Judgment" has not been 

defined in the Criminal Procedure Code 

but a judgment means the expression of 

the opinion of the Court arrived at after 

due consideration of the entire material 

on record, including the arguments, if 

any, advanced at the Bar. A final order or 

judgment can only be passed in a criminal 

court when the court applies its mind to 

the merit of the case. In case the order is 

passed in a criminal proceeding and the 

application for revision is dismissed for 

default as not pressed, the said order 

cannot be taken as either final order or a 

judgment. Thus Section 362 Cr. P.C. is no 

bar to review ore alter the order dated 

14th March 1990. The order in question 

was passed without going into the merit of 

the case and is without jurisdiction and as 

such it has to be set aside."  
 17. In K. G. Keralakumaran Nair vs. 

State of Kerala and other; 1995 CRI. L. J. 

2319, the Kerala High Court has held as 

under: 
 "That leads us to the further question 

whether an appeal or other criminal 

proceeding dismissed by this Court can be 

restored to file. The contention is that this 

Court has no power by virtue of Section 

362 of the Code which reads: 
 "Save as otherwise provided by this 

Code or by any other law for the time 

being in force, no Court, when it has 

signed its judgment or final order 

disposing of a case, shall alter or review 

the same except to correct a clerical or 

arithmetical error."  
 The Section relates only to judgment 

or final order disposing of a case. What is 

a judgment or a final order is not seen 

defined in the Code But the word 

'judgment' is understood to mean an order 

in a trial terminating in either conviction 

or acquittal of the accused. It has also 

been held that judgment means the 

expression of opinion of the Court arrived 

at after due consideration of the evidence 

and all the arguments. Understood in this 

light, every order under the provisions of 

the Code cannot be considered to be a 

judgment within the meaning of Section 

353 or coming under the scope of Section 

362, of the Code. In short, there must be 

an investigation of the merits on evidence 

and after hearing arguments in order to 

constitute a judgment. In the case of an 

appeal, such judgment has to be one 

rendered on merits after hearing counsel 

for appellant or the appellant, as the case 

may be, and Public Prosecutor or counsel 

appearing for respondent. 
 15. Whether an order dismissing an 

appeal for default amounts to a judgment or 

a final order coming within the scope of 

Section 362 of the Code is the next aspect 

that requires consideration. The Calcutta 

High Court in the decision in Bibhuty Mohun 

Roy v. Dasimoni Dassi (1909) 10 Cri LJ 287, 

held that in India a Court cannot review or 

alter its own judgment in a criminal case, but 

it has jurisdiction to hear and determine a 

criminal case which has not been heard and 

determined on the merits. It was further held 

that where the Court discharged a rule 

because no one appeared, it has power to re-

open it. 
 16. In Sahadeo v. Jagannath, AIR 

1950 Nagpur 77: (1950 (51) Cri LJ 662), 

the appeal was dismissed for non-filing of 

a copy of the judgment. It was held that 

the order rejecting the appeal cannot be 

held to be an order amounting to a 

judgment within the meaning of Section 

369 of the Code of 1898 and there was no 

bar to the consideration of the appeal on 

its merits. 
 17. The question whether a criminal 

Court has inherent power to revive a 
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complaint in a warrant case which was 

dismissed under Section 259 of the Code 

of 1898 for the absence of the 

complainant on the date of 

commencement of the preliminary enquiry 

came up for consideration in W.T. Singh 

v. C.A. Singh, AIR 1961 Manipur 34 : 

(1961 (2) Cri LJ 352). While holding that 

such dismissal of the complaint or 

discharge of the accused will not amount 

to an acquittal within the meaning of 

Section 403, of the Code, it was observed 

that such an order of dismissal, is not a 

judgment within Section 366, and 

therefore Section 369, would not apply. It 

is also observed that the absence of any 

provision on a particular matter in the 

Code does not mean that the Court has no 

such power and the Court may act on the 

principle that every procedure should be 

understood as permissible till it is shown 

to be prohibited by law. 
 18. The Andhra Pradesh High Court 

has gone to , the extent of holding that 

there should be no objection to the 

maintainability of a second petition for 

revision when the first one had failed not 

on the merits but by default. In 

Satyanarayana v. Narayanaswami AIR 

1961 Andh. Pra. 18 (1961) (2) Cri LJ 37), 

it was held that there is no question of the 

High Court becoming functus officio by 

reason of an order of dismissal for default 

passed by it on a petition by a private 

party, who has really no right but a mere 

concession in the matter of moving the 

High Court in revision. 
 19. The Mysore High Court had 

occasion to consider whether a revision 

application dismissed for default can be 

restored in the decision in Madiah v. State 

of Mysore, AIR 1963 Mysore 191 : 

(1963(2) Cri LJ 23). That was a case of a 

dismissal of a revision by the High Court. 

It was held that subject , to the provisions 

contained in the Code, a judgment , 

delivered or an order passed on merits is 

final after it is duly signed by Court. The 

inherent power of a High Court cannot be 

exercised in matters specifically covered 

by the provisions of the Code. Where the 

Code is silent about the power of the High 

Court in respect of any, matter arising 

before it, it can pass suitable orders in 

exercise of its inherent powers to give 

effect to any order passed under the Code 

or to prevent the abuse of the process of 

any Court or to secure the ends of justice. 

It was held that this power can also be 

exercised to reconsider orders of 

dismissal of an appeal or application 

passed without jurisdiction or in default 

of appearance, where reconsideration is 

necessary to secure the ends of justice. 
 20. The Bombay High Court in the 

decision in Deepak v. State of 

Maharashtra 1985 Cri LJ 23, observed 

that the High Court in exercise of its 

inherent powers can review or revise its 

judgment if such judgment is pronounced 

without giving an opportunity of being 

heard to a party who is entitled to a 

hearing and that party is not at fault, the 

reason being that a party cannot suffer 

for the mistake of the Court. In that case, 

the hearing was adjourned to 13th 

February but the adjourned date was 

inadvertently marked as 8th February on 

which date the petitioner and his counsel 

were absent. The High Court on going 

through the record passed the order 

dismissing the petition. It was held that 

since the petitioner was entitled to a 

hearing, it could be said that the Court 

acted without jurisdiction and in violation 

of the principles of natural justice and in 

the circumstances the review petition 

must he allowed. 
 21. A Division Bench of this Court in 

Padmachandran v. Radhakrishnan (1984 
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Ker LT 416), was considering the 

question whether the inherent powers of 

this Court under Section 482, can be 

exercised to restore a revision dismissed 

for default. In that case, the revision was 

decided in the absence of the counsel. 

Request was made for re-hearing the 

revision. The Division Bench held that the 

earlier order dismissing the revision was 

really a disposal for default, counsel for 

petitioner being absent. For the purpose 

of securing the ends of justice it was 

found necessary that the Criminal 

Revision should be heard afresh, 
 22. The question whether dismissal 

of a Criminal Revision petition as not 

pressed amounts to a final order coming 

within the scope of Section 362, of the 

Code arose for consideration before the 

Allahabad High Court in Raghuvira v. 

State of U. P. (1990) 3 Crimes 225 : 

(1990 Cri LJ 2735). If was held that a 

final order or judgment can only be 

passed by a criminal Court when the 

Court applies its mind to the merits of the 

case. In case the order is passed in a 

criminal proceeding and the application 

for revision is dismissed for default as not 

pressed, the said order cannot be taken as 

either final order or judgment. It was held 

that Section 362, of the Code is no bar to 

review or alter the order of dismissal. 
 23. The same view was expressed by 

the Karnataka High Court in Ibrahimsab 

v. Faridabi (1986) 2 Kant LJ 65. It was 

held that the expression "final order 

disposing of the ease" means a considered 

order on merits and not an order of 

dismissal for default and the provision 

contained in Section 362, does not come 

in the way of the Court recalling such 

order and restoring the revision dismissed 

for default. \ The decision in Chandran's 

case ((1989) 2 Ker LJ 845) (supra) did 

not also consider the scope of the inherent 

power of this Court under Section 482, of 

the Code and power of this Court to 

dismiss an appeal or any other criminal 

proceeding in exercise of that power or 

the power of restoration. Having 

considered those matters in detail in the 

light of the pronouncements of the various 

High Courts. I am of the considered view 

that this Court has all the inherent powers 

to make any order to prevent the abuse of 

the process of Court or for the ends of 

justice or to enforce discipline by 

invoking the powers under Section 482, of 

the Code, Section 386 of the Code 

notwithstanding. The provision contained 

in Section 386 cannot therefore have any 

application to the exclusion of those 

inherent powers. Viewed from this angle 

and in the light of the principle laid down 

in Ram Naresh Yadav's case (1987 Cri LJ 

1856) (SC). I hold that this Court has 

power to dismiss an appeal or any other 

criminal proceeding for default and this 

Court has also the power to restore such 

proceeding on sufficient grounds being 

shown for non-appearance. But the right 

of dismissal and the power of restoration 

can be exercised only by this Court, and 

that too in exercise of the powers under 

Section 482 of the Code, and not by any of 

the Courts subordinate to this Court since 

those courts have no inherent powers 

envisaged under Section 482 of the Code. 
 The point formulated is answered 

thus:-  
 i. A Criminal Appeal shall be 

disposed of only after perusing the record 

and hearing the appellant or his pleader, 

if he appears and the Public Prosecutor, 

if he appears. 
 ii. A criminal appeal can be decided 

on merits, only after hearing the appellant 

or his counsel. 
 iii. The High Court has powers under 

Section 482 of the Code of Criminal 
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Procedure to dismiss an appeal or 

revision or any other criminal proceeding 

for default or non-prosecution. 
 iv. The High Court has also inherent 

power to restore any matter dismissed for 

default or non-prosecution on sufficient 

reason being shown. 
 v. The power of dismissal for default 

and the power of restoration inhere only 

in the High Court and cannot be 

exercised by the Courts subordinate to the 

High Court since they do not possess the 

inherent powers under Section 482 of the 

Code. 
 27. In the present case, the petition 

has been dismissed for want of 

prosecution, although opportunity of 

hearing was given but that opportunity of 

hearing could not be availed due to 

sudden illness of the counsel. The 

inherent power under section 482 Cr.P.C. 

can be exercised to give effect to any 

order under Cr.P.C. or to prevent the 

abuse of the process of any court or 

otherwise to secure the ends of justice. 

Certainly, if the application has been 

dismissed for default, that cannot be 

termed as 'judgement'. 
 28. Accordingly, the bar as provided 

by section 362 Cr. P.C. shall not be 

applicable. This court has power to 

dismiss in default any application or writ 

petition and at the same time has also 

power to restore such proceedings on 

sufficient grounds being shown for non-

appearance provided it appears to the 

court that default was not wilful and it 

was accidental. There are instances, 

where either legal advise is given or due 

to shrewd character of the litigant 

malafide efforts are adopted with a view 

to delay the proceedings of the case, such 

tactics are also adopted to get the case 

dismissed in default and then to move 

application for restoration and thus, 

lingering on the proceedings. Certainly, 

such practice must be carved out and 

should not be permitted to continue. 
 30. Therefore, I am of the view that if 

any petition has been dismissed in default 

and the application for recall is made, 

then it will not come within the meaning 

of words 'alter' or 'review' as expressed in 

Section 362 of the Code. Accordingly, 

such orders may be recalled or set aside 

provided the intention of the parties is 

bonafide i.e. party who has moved the 

application for recall or restoration is not 

unnecessary lingering on the proceedings 

malafidely or that interim order or stay 

order, if any, is not being misused. 
 31. Accordingly, the application for 

restoration or recall of the order is 

maintainable and the prohibition of Section 

362 Cr.P.C. do not apply in the petitions, 

which have been dismissed in default without 

discussing the merits of the case because it 

do not come within the prohibition of 'alter' 

or 'review' of judgment, which has entirely a 

different meaning. 
 32. In the present case, the petition 

was dismissed for want of prosecution 

because the counsel for the petitioner 

could not appear due to sudden illness for 

which the learned counsel for the CBI 

also has raised no objection. 
 33. Accordingly, the application for 

recall is allowed. 
 34. The order dated 29.04.2015 is 

recalled. The petition is restored to its 

original number and status." 
 

 57.  On the strength of aforesaid 

observations, it is urged that recall 

application filed by opposite party no.2 

seeking recall of ex-parte order dated 

15.12.2016 is liable to be recalled. 
 

 58.  Then attention of the Court was 

invited to the judgement of Apex Court in 
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State of Punjab Vs. Devendar Pal Singh 

Bhullar and others reported in 2011 (14) 

SCC 770. Reliance was placed upon 

paragraphs 2, 44, 46 and 47 which are 

reproduced herein-below: 
 

 "2. The Appeals herein raise peculiar 

substantial questions of law as to whether 

the High Court can pass an order on an 

application entertained after final 

disposal of the criminal appeal or even 

suo motu particularly, in view of the 

provisions of Section 362 of the Code of 

Criminal Procedure, 1973 (hereinafter 

called Cr.P.C.) and as to whether in 

exercise of its inherent jurisdiction under 

Section 482 Cr.P.C. the High Court can 

ask a particular investigating agency to 

investigate a case following a particular 

procedure through an exceptionally 

unusual method which is not in 

consonance with the statutory provisions 

of Cr.P.C.  
 44. There is no power of review with 

the Criminal Court after judgment has 

been rendered. The High Court can alter 

or review its judgment before it is signed. 

When an order is passed, it cannot be 

reviewed. Section 362 Cr.P.C. is based on 

an acknowledged principle of law that 

once a matter is finally disposed of by a 

Court, the said Court in the absence of a 

specific statutory provision becomes 

functus officio and is disentitled to 

entertain a fresh prayer for any relief 

unless the former order of final disposal 

is set aside by a Court of competent 

jurisdiction in a manner prescribed by 

law. The Court becomes functus officio 

the moment the order for disposing of a 

case is signed. Such an order cannot be 

altered except to the extent of correcting a 

clerical or arithmetical error. There is 

also no provision for modification of the 

judgment. (See: Hari Singh Mann v. 

Harbhajan Singh Bajwa & Ors., AIR 

2001 SC 43; and Chhanni v. State of U.P., 

AIR 2006 SC 3051). 
 46. If a judgment has been 

pronounced without jurisdiction or in 

violation of principles of natural justice 

or where the order has been pronounced 

without giving an opportunity of being 

heard to a party affected by it or where an 

order was obtained by abuse of the 

process of court which would really 

amount to its being without jurisdiction, 

inherent powers can be exercised to recall 

such order for the reason that in such an 

eventuality the order becomes a nullity 

and the provisions of Section 362 Cr.P.C. 

would not operate. In such eventuality, 

the judgment is manifestly contrary to the 

audi alteram partem rule of natural 

justice. The power of recall is different 

from the power of altering/reviewing the 

judgment. However, the party seeking 

recall/alteration has to establish that it 

was not at fault. (Vide: Chitawan & Ors. 

v. Mahboob Ilahi, 1970 Crl.L.J. 378; 

Deepak Thanwardas Balwani v. State of 

Maharashtra & Anr., 1985 Crl.L.J. 23; 

Habu v. State of Rajasthan, AIR 1987 Raj. 

83 (F.B.); Swarth Mahto & Anr. v. 

Dharmdeo Narain Singh, AIR 1972 SC 

1300; Makkapati Nagaswara Sastri v. S.S. 

Satyanarayan, AIR 1981 SC 1156; Asit 

Kumar Kar v. State of West Bengal & 

Ors., (2009) 2 SCC 703; and Vishnu 

Agarwal v. State of U.P. & Anr., AIR 

2011 SC 1232). 
 47. This Court by virtue of Article 

137 of the Constitution has been invested 

with an express power to review any 

judgment in Criminal Law and while no 

such power has been conferred on the 

High Court, inherent power of the court 

cannot be exercised for doing that which 

is specifically prohibited by the Code 

itself. (Vide: State Represented by D.S.P., 
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S.B.C.I.D., Chennai v. K.V. Rajendran & 

Ors., AIR 2009 SC 46." 
 

 59.  Then reliance was placed upon 

judgement in Makkapati Nagaswara 

Sastri Vs. S.S. Satyanarayan reported in 

1981 (1) SCC 62, wherein revision was 

decided by High Court without hearing 

counsel for respondent. The judgement is 

a short one and accordingly the whole of 

it is reproduced herein under: 
 

 "This appeal is directed against an 

order dated March 20, 1973 of the High 

Court of Andhra Pradesh whereby it 

accepted a reference made by the 

Additional Sessions Judge, West 

Godavari at Elura under Section 435 read 

with Section 438 of the Code of Criminal 

Procedure with the recommendation that 

the order of Additional First Class 

Magistrate, Elura in Crl MP No. 163 of 

1971 refusing to give direction to the 

respondent to hand over all the records, 

accounts, properties, cash etc. of 

Sahakara Parapathi Sangham, 

Pragadavaram, to the petitioner, be set 

aside and revised. It appears from the 

impugned order that no notice of the date 

of hearing was issued to the respondent 

or his counsel. A note appears to have 

been added to the impugned order later 

which reads as follows:  
 "It is true that the case has been 

disposed of without hearing the counsel 

for the respondent as he could not appear 

at the time of the hearing because his 

name was not printed in the cause list. 

But this is a revision case where the 

respondent is not entitled to be heard as 

of right. Having regard to the facts of the 

case, I do not think any review of the 

order already passed is necessary."  
 2.This view taken by the High Court 

is manifestly contrary to theaudi alteram 

partemrule of natural justice which was 

applicable to the proceedings before the 

High Court. On this short ground we 

think that the order of the High Court 

does not deserve to be maintained. 

Accordingly, we set aside that order and 

send the case back to the High Court with 

the direction that it should dispose of Crl 

R. No. 411 of 1972 within two months 

from the receipt of a copy of this order, 

after hearing both the parties.  
 3.The appeal is disposed of in terms 

of the above order."  
 

 60.  Mr. Anoop Trivedi, learned 

Senior Counsel, submits that in the 

present case also, the application under 

section 482 Cr.P.C. filed by accused-

applicant, Jaspreet Singh Garewal has 

been allowed ex-parte without giving any 

notice or opportunity of hearing to 

opposite party No.2. Consequently, recall 

application filed by opposite party No.2 is 

liable to be allowed so that the matter is 

heard and decided after affording 

opportunity of hearing to opposite party 

No.2, which shall be in compliance of 

principles of natural justice. Consequently 

ex-parte order dated 15.12.2016 passed by 

this Court is liable to be recalled. 
 

 61.  Attention of the Court was then 

invited to the Full Bench decision of 

Rajsthan High Court in Habu Vs. State 

of Rajsthan reported in AIR 1987 RAJ 

83. Referring to paragraphs 1, 38, 39 and 

45, it is urged that the power of recall is 

different from power of altering or 

reviewing the judgement. In the present 

case, the opposite party no.2 has filed a 

recall application seeking recall of order 

dated 15.12.2016 on the ground that the 

said order has been passed without 

affording any notice or opportunity of 

hearing to opposite party No.2, and order 
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dated 15.12.2016 has caused serious 

prejudice to opposite party No.2. For 

ready reference, paragraphs 1, 38, 39 and 

45 of full Bench decision are reproduced 

herein below:- 
 

 "1. This larger Bench has been 

constituted by the orders of the Chief 

Justice, dt. July 3, 1986, to answer a 

question referred to larger Bench by our 

brother Hon'ble G. K. Sharma, J. vide his 

order of reference, dated May 28, 1986 

wherein he has framed the following 

question :  
 "Whether the judgment given in 

absence of the appellant or his counsel 

but the case decided on merits, can be re-

called by the Court in its inherent powers 

under Section 482, Cr.P.C."  
38. There are two views available on the 

point. According to one view Section 362 

Cr. P.C. has been held to be mandatory 

and puts complete bar and it has been 

therefore, held that Section 482 Cr. P.C. 

can also not be invoked for the purposes 

of reviewing or altering the judgment. The 

other view is that re-calling is different 

than reviewing and altering and if the 

Court is of the opinion that gross injustice 

has been done, then Section 482 Cr. P.C. 

should be invoked to re-call the judgment 

and re-hear the case. !n fact the earlier 

view has impliedly been done away with 

by their Lordships of the Supreme Court 

in Sankatha Singh's case (AIR 1962 SC 

1208) (supra). Their Lordships have held 

that the appellate Court had no power to 

review or restore an appeal which has 

been disposed of under Sections 424 and 

369 Cr. P.C. (old). Similar was the view 

taken in State of Orissa v. Ram Chandra, 

(AIR 1979 SC 87) (supra). Sankatha 

Singh's case has been referred to in 

Sooraj Devi's case (AIR 1981 SC 736) 

(supra) wherein also their Lordships have 

held that inherent powers cannot be 

invoked when there is a complete bar. 

Scope of Section 482 Cr. P.C. was then 

considered by their Lordships in Manohar 

Nathu Sao Samarth v. Marot Rao, (AIR 

1979 SC 1084) (supra). Thus on one side 

as mentioned above the principles which 

have been laid down by their Lordships of 

the Supreme Court can be summarized as 

under :-- 
 1. That the powers to deal with the 

case must flow from the statute, 
 2. That the powers given under Section 

362 Cr. P.C. (S. 369 Cr. P.C. old) given to the 

Court for reviewing or altering is limited only 

for correcting an arithmetical or clerical 

error and specifically prohibits Courts from 

touching the judgment by taking away the 

powers altering or reviewing the judgment or 

the final order and as such principle of 

functus officio has been accepted. 
 3. That the prohibition contained in 

Section 362 Cr. P.C. (Section 369 Cr. 

P.C. Old) is not only restricted to the trial 

Court but also extends to appellate Court 

or the revisional Court. 
 4. That the inherent powers of the 

Court cannot be invoked where there is 

an express prohibition and in other words 

Section 482 Cr. P.C. cannot be invoked. 
 39. As against this the analogical 

deduction which comes out from another 

set of cases is-- 
 (i) Right of the accused to be heard is 

his valuable right which cannot be taken 

away by any provision of law, 
 (ii) If the accused has not been given 

an opportunity of being heard or is not 

provided with the counsel when not duly 

represented it will be violative of 

principles of natural justice as well as 

Article 21 of the Constitution, 
 (iii) That to provide defence counsel 

in case the accused is not in a position to 

engage is fundamental duty of the State 
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and has throughout been recognized and 

now incorporated in Section 304 Cr. P.C. 

and in Article 39 A of the Constitution, 
 (iv) That bar of review or alter is 

different than the power of re-call, 
 (v) That inherent powers given under 

Section 482 Cr. P.C. (Section 561-A Cr. 

P.C. Old) are wide enough to cover any 

type of cases if three conditions 

mentioned therein so warrant, namely-- 
 (a) for the purpose of giving effect to 

any order passed under the Code of 

Criminal Procedure;  
 (b) for the purposes of preventing the 

abuse of the process of any Court; and  
 (c) for securing the ends of justice. 
 (vi) The principle of audi alteram 

partem shall be violated if right of 

hearing is taken away, 
 (vii) That when the judgment is re-

called it is a complete 

obliteration/abrogation of the earlier 

judgment and the Appeal or the ' 

Revision, as the case may be, has to be 

heard and decided afresh, 
 (viii) That a Court subordinate to 

High Court cannot exercise the inherent 

powers and the Code restricts it to the 

High Court alone. 
 (ix) That no fixed parameters can be 

fixed and hard and fast rule also cannot 

be laid down and Court in appropriate 

cases where it is specified that one of the 

three conditions of Section 482 Cr. P.C. 

are attracted should interfere. 
 45. Their Lordships of the Supreme 

Court in a case of Bhagwant Singh v. 

Commr. of Police, AIR 1985 SC 1285 

even while giving interpretation to 

Section 173(2)(ii) Cr. P.C. have laid great 

emphasis on the right of hearing and held 

as under : 
 "in a case where the Magistrate to 

whom a report is forwarded under Sub-

section (2) of Section 173 decides not to 

take cognizance of the offence and to drop 

the proceeding or takes the view that 

there is no sufficient ground for 

proceeding against some of the persons 

mentioned in the First Information 

Report, the Magistrate must give notice to 

the informant and provide him an 

opportunity to be heard at the time of 

consideration of the report."  
 What we intend to emphasize is that 

right of hearing is very important right of 

which no litigant should be deprived. 

Thus on the consideration of all the cases 

cited and on the two cases quoted by 

learned single Judge, we answer the 

reference as under :  
 (i) That the power of re-call is 

different than the power of altering or 

reviewing the judgment. 
(ii) That powers under Section 482 Cr. 

P.C. can be and should be exercised by 

this Court for re-calling the judgment in 

case the hearing is not given to the 

accused and the case falls within one of 

the three conditions laid down under 

Section 482 Cr. P.C." 
 

 62.  Then reference was made to the 

Full Bench decision of this Court in the 

case of Rajnarayan and others Vs. The 

State of U.P. reported in A.I.R. 1959 

ALL 315, in support of proposition that 

High Court in exercise of its powers 

under section 482 Cr.P.C. can revoke, 

review, recall or alter its own decision and 

rehear the same. The Full Bench is in 

reference to the provisions of old Cr.P.C. 

and therefore, the same is not of much 

help to the counsel for opposite party 

No.2. 
 

 63.  On the other hand Mr. Sikandar 

B. Kochar, learned counsel appearing for 

applicants has relied upon the judgement 

of Apex Court in Smt. Suraj Devi Vs. 
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Pyare Lal, 1981 SCC (Cri) 188, wherein 

Apex Court has held that High Court 

cannot review an order passed by it on the 

criminal side by exercising its inherent 

powers under section 482 Cr.P.C. because 

of the bar contained under section 362 

Cr.P.C. Following has been observed in 

paragraphs 4, 5 and 6, which are 

reproduced herein under: 
 

 "4. The sole question before us is 

whether the High Court was right in 

refusing to entertain Criminal 

Miscellaneous Application No. 5127 of 

1978 on the ground that it had no power 

to review its order dated September 1, 

1970. Section 362 of the Code of Criminal 

Procedure declares: "Save as otherwise 

provided by this Code or by any other law 

for the time being in force, no court, when 

it has signed its judgment or final order 

disposing of a case, shall alter or review 

the same except to correct a clerical or 

arithmetical error" It is apparent that 

what the appellant seeks by the 

application is not the correction of a 

clerical or arithmetical error. What she 

desires is a declaration that the High 

Court order dated September 1, 1970 

does not affect her rights in the house 

property and that the direction to restore 

possession to Pyare Lal is confined to that 

portion only of the house property 

respecting which the offence of trespass 

was committed so that she is not evicted 

from the portion in her possession. The 

appellant, in fact, asks for an adjudication 

that the right to possession alleged by her 

remains unaffected by the order dated 

September 1, 1970. Pyare Lal disputes 

that the order is not binding on her and 

that she is entitled to the right in the 

property claimed by her. Having 

considered the matter, we are not 

satisfied that the controversy can be 

brought within the description "clerical or 

arithmetical error". A clerical or 

arithmetical error is an error occasioned 

by an accidental slip or omission of the 

court. It represents that which the court 

never intended to say. It is an error 

apparent on the face of the record and 

does not depend for its discovery on 

argument or disputation. An arithmetical 

error is a mistake of calculation, and a 

clerical error is a mistake in writing or 

typing. Master Construction Co. (P) Ltd. 

v. State of Orissa [AIR 1966 SC 1047 : 

(1966) 3 SCR 99 : (1966) 17 STC 360] .  
 5. The appellant points out that he 

invoked the inherent power of the High 

Court saved by Section 482 of the Code 

and that notwithstanding the prohibition 

imposed by Section 362 the High Court 

had power to grant relief. Now it is well 

settled that the inherent power of the 

court cannot be exercised for doing that 

which is specifically prohibited by the 

Code (Sankatha Singhv.State of U.P.[AIR 

1962 SC 1208 : 1962 Supp 2 SCR 817 : 

(1962) 2 Cri LJ 288] ). It is true that the 

prohibition in Section 362 against the 

court altering or reviewing its judgment is 

subject to what is "otherwise provided by 

this Court or by any other law for the time 

being in force". Those words, however, 

refer to those provisions only where the 

court has been expressly authorised by 

the Code or other law to alter or review 

its judgment. The inherent power of the 

court is not contemplated by the saving 

provision contained in Section 362 and, 

therefore, the attempt to invoke that 

power can be of no avail. 
 6. The High Court, in our opinion, is 

right in declining to entertain the 

application. The appeal must be 

dismissed. But we may observe that 

anything said by the High Court in the 

criminal proceeding against Kailash 
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Chandra Jain should not be allowed to 

influence the judgment of the court in the 

civil suits mentioned above or in any 

proceeding arising therefrom." 
 

 64.  Reference was then made to 

judgement of Apex Court in Mohd. 

Zakir Vs. Sabana and others 2018 (15) 

SCC 316, for proposition that High Court 

cannot correct an order on merits by 

virtue of bar contained in section 362 

Cr.P.C. Reference is made to paragraph 3 

of the judgement, which is as under: 
 

 "3. The High Court should not have 

exercised the power under Section 362 

CrPC for a correction on merits. 

However patently erroneous the earlier 

order be, it can only be corrected in the 

process known to law and not under 

Section 362 CrPC. The whole purpose of 

Section 362 CrPC is only to correct a 

clerical or arithmetical error. What the 

High Court sought to do in the impugned 

order is not to correct a clerical or 

arithmetical error; it sought to rehear the 

matter on merits, since, according to the 

learned Judge, the earlier order was 

patently erroneous. That is impermissible 

under law. Accordingly, we set aside the 

impugned order dated 28-4-2017."  
 

 65.  Then reliance was placed upon 

judgement of Apex Court in Atul Shukla 

Vs. The State of Madhya Pradesh and 

another 2019 (6) SCJ 246, wherein 

correctness of order passed by High Court 

reviewing its earlier order dated 

20.7.2018, was examined. The Apex 

Court dealt with said issue in following 

terms: 
 

 " ......A petition under Section 482 of 

the Code of Criminal Procedure 1973 was 

filed by the second respondent for 

quashing of the FIR. In the meantime, 

charges are framed on 24 April 2017. On 

20 July 2018, the High Court dismissed 

the petition under Section 482 in the 

following terms:-  
 "Considering the circumstances, this 

petition under Section 482 of Cr.P.C. has 

no merit. The petitioner may challenge 

the framing of charge under appropriate 

provisions.  
 With the above observation, this 

petition is dismissed."  
 After the above order, the second 

respondent filed another petition under 

Section 482 in which the following relief 

was sought:  
 It is therefore, prayed that this 

Hon'ble Court may kindly review, recall 

and modify the order dated 20.07.2018 in 

the interest of justice."  
 It is on the second petition that the 

High Court passed its impugned order 

dated 20 August 2018 allowing the 

petition and recalling its earlier order 

dated 20 July 2018.  
 The submission which has been 

urged on behalf of the appellant is that 

the High Court could not have entertained 

the subsequent petition under Section 482 

for review or, as the case may be, for 

modification of its earlier order having 

regard to the specific bar contained in 

Section 362 of the Cr.P.C. Section 362 

provides as follows:  
 "Section 362: Court not to alter 

judgement. Save as otherwise provided by 

this Code or by any other law for the time 

being in force, no Court, when it has 

signed its judgement or final order 

disposing of a case, shall alter or review 

the same except to correct a clerical or 

arithmetical error............"  
 

 66.  Lastly reliance was placed upon 

a judgement delivered by a single Judge 
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of this Court in Shiv Poojan Upadhyay 

and another Vs. State of U.P. and 

another 2019 (3) ALJ 407. In the above 

case, a recall application was filed by 

applicant for recall of order dated 

4.8.2018 on the ground that he was not 

heard. The learned Single Judge referred 

to the judgements in the case of Vishnu 

Agarwal vs. State of U.P. and Ors, 2011 

(14) SCC 813; Asit Kumar Kar Vs. 

State of West Bengal, 2009 (2) SCC 

703; Popular Muthiah Vs. State, 2006 

(7) SCC 296 and in Ajay Singh and 

another Vs. State of Chhattisgarh and 

another, AIR 2017 SC 310; Hari 

Prakash Vs. State of U.P., 2014 (84) 

ACC 45; Mohammad Zakir Vs. 

Shaband and Ors, 2018 (3) JIC 17; 

Suraj Devi Vs. Pyare Lal and Ors; 1981 

(1) SCC 500; Sankata Singh Vs. state of 

U.P. , AIR 1962 SC 1208; State through 

Special Cell, New Delhi vs. Navjot 

Sandhu @ Afshan Guru & Ors, 2003 

(6) SCC 641, and concluded that by 

virtue of section 362 Cr.P.C., it is not 

possible to recall the order dated 

4.8.2018, merely on the ground that 

counsel was not present at the time of 

hearing. 
 

 67.  Deriving support from aforesaid 

judgements, Mr. Sikandar B. Kochar, 

learned counsel for applicant submits that 

order dated 15.12.2016, passed by this 

Court is an order deciding the application 

under section 482 Cr.P.C. on merits. 

Irrespective of the fact that no notice was 

issued to opposite party No.2 and also that 

opposite party No.2 was not heard before 

passing order dated 15.12.2016, the said 

order cannot be recalled at the instance of 

opposite party No.2 as that would amount 

to review of earlier order dated 

15.12.2016. Since there is a specific bar 

contained in section 362 Cr.P.C. 

prohibiting review of an order the recall 

application filed by opposite party No.2 is 

liable to be rejected. 
 

 68.  I have perused the judgements 

relied upon by counsel for parties. It is an 

undisputed fact that present criminal misc. 

application was filed on 13.12.2015 in 

Registry of this Court. The application 

came up for admission on 15.12.2016 and 

this Court allowed the application on 

same day i.e. 15.12.2016. The opposite 

party No.2 was not represented by any 

counsel nor notices were issued to 

opposite party No.2 before finally 

deciding the application. As such, order 

dated 15.12.2016 is ex-parte against 

opposite party No.2. Rule of audi alterem 

partem requires that opportunity of 

hearing should be afforded before an 

order is passed on judicial side. The 

aforesaid view has also been reiterated by 

Apex Court in the case of Makkapati 

Nagaswara Sastri (Supra). The order 

dated 2.12.2016 impugned in the 

application was in favour of opposite 

party No.2 and therefore, the said order 

could not have been set aside without 

hearing opposite party No.2. 

Consequently, prayer for recall made by 

opposite party No.2 for recall of order 

dated 15.12.2016 on aforesaid grounds is 

perfectly just and legal. The Apex Court 

in case of Vishnu Agarwal (Supra) and 

judgement of learned Single Judge in 

Jawahar Lal (Supra) have reiterated that 

there is difference between recall and 

review. By seeking recall of order dated 

15.12.2016, opposite party No.2 is not 

seeking review of order dated 15.12.2016 

and therefore bar contained in section 362 

Cr.P.C. will not come in way. 

Consequently, I am of the considered 

opinion that order dated 15.12.2016, is 

liable to be recalled at the behest of 
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opposite party No.2, who admittedly was 

not afforded any notice or opportunity of 

hearing before order dated 15.12.2016 

was passed. 
 

 69.  Now I come to the last question 

involved in this recall application i.e. 

whether in view of orders dated 

29.8.2017, 31.1.2018 and 15.12.2016, 

passed by Apex Court, this Court has 

jurisdiction to entertain recall application 

filed by opposite party No.2 seeking 

recall of earlier order dated 15.12.2016. 
 

 70.  During pendency of S.T. No. 

113 of 2017 (Nirmal Singh Garewal Vs. 

Nitin Jaiswal and six others) under 

Sections 452 and 307 I.P.C. P.S. Kotwali 

Bareilly, District-Bareilly, arising out of 

Case Crime No. 2568 of 2012, under 

Sections 452, 307 I.P.C. P.S. Kotwali 

Bareilly, District-Bareilly, Misc. 

Case/Transfer Application No. 113 of 

2017 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and six others) was filed seeking 

transfer of Complaint Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal and others) under Sections 307, 

436, 392, 380, 504 and 506 I.P.C., P.S. 

Kotwali Bareilly, District-Bareilly, arising 

out of Case Crime No. 2675 of 2012 

under Sections 307, 452, 427, 504, 506, 

380, 426 and 392 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly to the Court of 

Additional Sessions Judge, Court No.1, 

Bareilly. The aforesaid transfer 

application was filed on the ground that 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) and S.T. No. 113 of 2017 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and six others) are cross-cases and 

therefore Complaint Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal) under Sections 456, 427, 143 

I.P.C., arising out of Case Case Crime No. 

2675 of 2012, under Sections 307, 452, 

427, 504, 506, 380, 426 and 392 I.P.C. 

P.S.-Kotwali Bareilly, District-Bareilly, 

be transferred to the Court of 1st 

Additional Sessions Judge, Bareilly. It is 

pertinent to mention here that when the 

aforesaid transfer application was filed, 

order dated 15.12.2016, passed by this 

Court in Criminal Misc. Application No. 

38644 of 2016 (Jaspreet Singh Garewal 

Vs. State of U.P. and another) was already 

operative. This Court, vide order dated 

15.12.2016, set aside order dated 

02.12.2016 passed by Sessions Judge, 

Court No.1, Bareilly, whereby application 

filed under Sections 309 Cr.P.C. was 

rejected and directed the Additional 

Sessions Judge, Court No.1, Bareilly, to 

reconsider the matter as above mentioned 

cases are cross-cases. Admittedly, no 

decision was taken by the Magistrate 

concerned before whom Complaint Case 

No. 1716 of 2016 (Nirmal Singh Garewal 

Vs. Nitin Jaiswal and others) under 

Sections 307, 436, 392, 380, 504 and 506 

I.P.C., P.S. Kotwali Bareilly, District-

Bareilly, arising out of Case Crime No. 

2675 of 2012 under Sections 307, 452, 

427, 504, 506, 380, 426 and 392 I.P.C., 

P.S. Kotwali Bareilly, District-Bareilly, 

was pending to transfer the same to the 

court of Sessions being cross-cases. The 

Magistrate did not exercise his powers in 

terms of section 323 Cr.P.C. The High 

Court, vide order dated 15.12.2016 had 

remanded the matter to Additional 

Sessions Judge, Court No.1, Bareilly, to 

decide the matter afresh. Section 408 (1) 

Cr.P.C. provides that power of transfer 

can be exercised only by Sessions Judge. 

It is in the aforesaid circumstances that 

transfer application was filed and was 

allowed vide order dated 13.7.2017. The 

Sessions Judge, Bareilly, only transferred 
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Complaint Case to the Court of Additional 

Sessions Judge, but did not consolidate the 

two cases. Order dated 13.7.2017 was 

challenged before this Court by way of 

Criminal Misc. Application U/s 482 No. 

22262 of 2017 (Nitin Jaiswal Vs. State of 

U.P. and another) which was came to be 

dismissed, vide order dated 29.8.2017. This 

order has been quoted in Paragraph 27 of this 

judgement. This order dated 29.8.2017 was 

challenged before Apex Court by way of 

Special Leave Petition to Appeal (Crl.) No. 

8152 of 2017 and was decided finally vide 

order dated 6.11.2017. The same is 

reproduced herein-under:- 
 

 "In the peculiar facts of this case, we 

are not inclined to entertain the present 

petition as the order of consolidation of 

two cases is substantially correct. 

However, we leave the question open as 

to whether the Additional Sessions Judge 

had the power to order consolidation of 

the cases under Section 408 of the 

Cr.P.C., even when we find that the 

Additional Sessions Judge did not have 

the power to do so. 
 We are also conscious of the fact that 

insofar as the case filed by the petitioner 

is concerned, it has already reached the 

advanced stage of final arguments. In 

these circumstances, we would impress 

the Trial Court to have expeditious trial 

of the case which is filed by the 

respondent, possibly within one year.  
 The Special Leave Petition is 

disposed of.  
 Pending applications(s), if any, 

stands disposed of accordingly."  
 

 71.  Subsequently, against order 

dated 29.8.2017, a review petition was 

filed, which came to be dismissed vide 

order dated 31.1.2018. Order dated 

31.01.2018 is reproduced herein-under:- 

 " The instant review petition is filed 

against the order dated 06.11.2017 

whereby the aforementioned special leave 

petition was disposed of.  
 We have carefully gone through the 

review petition and the connected papers. 

We find no error much less apparent in 

the order impugned. The review petition 

is, accordingly, dismissed."  
 

 72.  Against interim order dated 

3.8.2018, passed in Criminal Misc. 

Application No. 25681 of 2018 (Nitin 

Jaiswal Vs. State of U.P. and another), 

Special Leave to Appeal (Criminal) No. 

16536 of 2019 (Nirmal Singh Garewal 

Vs. State of U.P. and another) was filed, 

which was decided finally, vide order 

dated 10.5.2019. It is pertinent to mention 

here that at the time of consideration of 

S.L.P No. 16536 of 2019 (Nirmal Singh 

Garewal Vs. State of U.P. and another), 

reference was also made to order dated 

6.11.2017, passed by Apex Court. For 

ready reference, it may be mentioned that 

order dated 10.05.2019 has already been 

quoted in paragraph 12 of this judgement. 
 

 73.  On the aforesaid factual premise, 

Mr. Sikandar B. Kochar, learned counsel 

for applicant submits that once order 

dated 13.7.2017, passed by Sessions 

Judge, Bareilly, transferring Complaint 

Case No. 1716 of 2016 (Nirmal Singh 

Garewal Vs. Nitin Jaiswal and others) 

under Sections 307, 436, 392, 380, 504 

and 506 I.P.C., P.S. Kotwali Bareilly, 

District-Bareilly, arising out of Case 

Crime No. 2675 of 2012 under Sections 

307, 452, 427, 504, 506, 380, 426 and 392 

I.P.C., P.S. Kotwali Bareilly, District-

Bareilly, to the Court of Additional 

Sessions Judge, Court No.1, Bareilly, 

where S.T. No. 113 of 2017 (Nirmal 

Singh Garewal Vs. Nitin Jaiswal and six 
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others) under Sections 452 and 307 I.P.C. 

P.S. Kotwali Bareilly, District-Bareilly, 

arising out of Case Crime No. 2568 of 

2012 under Sections 452, 307 I.P.C. P.S. 

Kotwali Bareilly, District-Bareilly, was 

pending, has been upheld upto Apex 

Court, this Court cannot adjudicate the 

said issue. 
 

 74.  In reply it is submitted by Mr. 

Anoop Trivedi, learned Senior Counsel 

that this Court while deciding Bail 

Application No. 17956 of 2013 (Nirmal 

Singh Garewal Vs. State of U.P) vide 

order dated 25.7.2013, directed trial Court 

to expeditiously decide the S.T. No. 123 

of 2013 (State Vs. Nirmal Singh Garewal 

and others), under Sections 452 and 307 

I.P.C., P.S.-Kotwali Bareilly, District-

Bareilly, arising out of Case Crime No. 

2568 of 2012, under sections 452, 307 

IPC, P.S. Kotwali, District Bareilly. 
 

 75.  It is then submitted that as no 

progress was being made in aforesaid 

Sessions Trial as proceedings were being 

prolonged by filing applications by 

accused, three criminal misc. applications 

under section 482 Cr.P.C. came to be filed 

before this Court. Application U/s 482 

No. 3811 of 2014 (Nirmal Singh Garewal 

Vs. State of U.P. and Another) was filed 

challenging the order dated 18.1.2014, 

whereby trial court summoned the 

witnesses and documents other than those 

mentioned in the charge sheet; 

Application U/s 482 No. 6775 of 2014 

(Nirmal Singh Garewal Vs. State of U.P. 

and Another) was filed challenging order 

dated 18.1.2014, whereby Court below 

declined prayer made by accused for 

furnishing copies of statements of 

witnesses to them. Application U/s 482 

No. 6095 of 2014 (Nitin Jaiswal Vs. State 

of U.P. and Another) was filed by 

complainant for expeditious disposal of 

case. All the above mentioned criminal 

misc. applications came to be decided 

vide order dated 9.4.2014. Criminal Misc. 

Application No. 3811 of 2014 (Nirmal 

Singh Garewal Vs. State of U.P. and 

Another) and Criminal Misc. Application 

No. 6775 of 2014 (Nirmal Singh Garewal 

Vs. State of U.P. and Another) were 

dismissed, whereas Criminal Misc. 

Application No. 6095 of 2014 (Nitin 

Jaiswal Vs. State of U.P. and Another) 

was disposed of with a direction to 

proceed with trial expeditiously 

irrespective of pendency of any 

application or petition before this Court 

except where specific order of stay has 

been passed. 
 

 76.  Then reference was made to the 

order dated 23.7.2015 as corrected, vide 

order dated 7.8.2015 passed by this Court 

in Criminal Misc. Application No. 20143 

of 2015, whereby directions were issued 

to conclude the trial within a period of 

two months. The orders dated 23.07.2015 

and 07.08.2015 have been quoted in 

paragraph 4 of present judgement. 
 

 77.  Lastly, reference was made to 

last fourth paragraph of order dated 

24.10.2016, passed in Criminal Misc. 

Application No. 27370 of 2016 (Nitin 

Jaiswal Vs. State of U.P. and Others) and 

Criminal Misc. Application No. 27511 of 

2016 (Taranpreet Garewal @ Dimpal Vs. 

State of U.P. and Another). Criminal 

Misc. Application No. 27370 of 2016 

(Nitin Jaiswal Vs. State of U.P. and 

Others) was allowed with further 

direction to trial Court to proceed with 

trial on day to day basis and conclude 

same, within two months from date of 

production of certified copy of order. 

Criminal Misc. Application No. 27511 of 
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2016 (Taranpreet Garewal @ Dimpal Vs. 

State of U.P. and Another) was dismissed. 

The order dated 24.10.2016 is already 

quoted above in paragraph 13 of this 

judgement. He, therefore, submits that in 

view of facts as noted herein above and 

also findings recorded in the order dated 

2.12.2016, passed by Additional Sessions 

Judge, Court No. 1, Bareilly, rejecting the 

application under section 309 Cr.P.C. 

filed by accused, it is explicit that the trial 

is at an advanced stage. Evidence has 

been recorded and now only the accused 

have to give their defence testimony as 

provided under Section 313 Cr.P.C. The 

order dated 15.12.2016 runs counter to the 

orders referred to above. However, it may 

be noticed that Sessions Judge, Bareilly 

transferred Complaint Case No. 1716 of 

2016 (Nirmal Singh Garewal Vs. Nitin 

Jaiswal) under Sections 456, 427, 143 

I.P.C., arising out of Case Case Crime 

No.2675 of 2012 under Sections 307, 452, 

427, 504, 506, 380, 426 and 392 I.P.C. 

P.S.-Kotwali Bareilly, District-Bareilly to 

the Court of 1st Additional Sessions 

Judge, Bareilly, but did not consolidate 

the two being cross-cases as is explicit 

from the recital contained in the order 

06.11.2017 passed by the Apex Court. 

There is nothing on record to show that 

the two cases were consolidated to be 

tried together by Sessions Judge, Bareilly 

while exercising his power under Section 

408 Cr.P.C. 
 

 78.  Both the counsels have referred 

to judgement of Apex Court in Khoday 

Distilers Ltd. (Now known as Khoday 

India Limited and others) Vs. Sri 

Mahadeshwara Sahakara Sakkare 

Karkhane Ltd. Kollegal (Under 

Liquidation) Represented by the 

Liquidator reported in 2019 (4) SCC 

376, in support of their respective 

contentions as to whether order dated 

15.12.2016 can or cannot be recalled in 

view of subsequent orders passed by 

Apex Court. Reliance is placed upon 

paragraph 27, which is as under:- 
 

 27) From a cumulative reading of the 

various judgments, we sum up the legal 

position as under: 
 (a) The conclusions rendered by the 

three Judge Bench of this Court in 

Kunhayammed and summed up in 

paragraph 44 are affirmed and reiterated.  
 (b) We reiterate the conclusions 

relevant for these cases as under:  
 "(iv) An order refusing special leave 

to appeal may be a non-speaking order or 

a speaking one. In either case it does not 

attract the doctrine of merger. An order 

refusing special leave to appeal does not 

stand substituted in place of the order 

under challenge. All that it means is that 

the Court was not inclined to exercise its 

discretion so as to allow the appeal being 

filed.  
 (v) If the order refusing leave to 

appeal is a speaking order, i.e., gives 

reasons for refusing the grant of leave, 

then the order has two implications. 

Firstly, the statement of law contained in 

the order is a declaration of law by the 

Supreme Court within the meaning of 

Article 141 of the Constitution. Secondly, 

other than the declaration of law, 

whatever is stated in the order are the 

findings recorded by the Supreme Court 

which would bind the parties thereto and 

also the court, tribunal or authority in any 

proceedings subsequent thereto by way of 

judicial discipline, the Supreme Court 

being the Apex Court of the country. But, 

this does not amount to saying that the 

order of the court, tribunal or authority 

below has stood merged in the order of 

the Supreme Court rejecting the special 
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leave petition or that the order of the 

Supreme Court is the only order binding 

as res judicata in subsequent proceedings 

between the parties. 
 (vi) Once leave to appeal has been 

granted and appellate jurisdiction of 

Supreme Court has been invoked the 

order passed in appeal would attract the 

doctrine of merger; the order may be of 

reversal, modification or merely 

affirmation. 
 (vii) On an appeal having been 

preferred or a petition seeking leave to 

appeal having been converted into an 

appeal before the Supreme Court the 

jurisdiction of High Court to entertain a 

review petition is lost thereafter as 

provided by sub-rule (1) of Rule 1 of 

Order 47 CPC." 
 (c) Once we hold that law laid down 

in Kunhayammed is to be followed, it will 

not make any difference whether the 

review petition was filed before the filing 

of special leave petition or was filed after 

the dismissal of special leave petition. 

Such a situation is covered in para 37 of 

Kunhayammed case. 
 

 79.  The case in hand is covered by 

conclusion no.4 contained in Paragraph 

27 of the judement. Consequently, the 

principle of merger will not apply. As 

such, I am of the view that there is no 

legal impediment in recalling the order 

dated 15.12.2016. 
 

 80.  There is an another aspect of the 

matter. This Court, vide order dated 

23.07.2015, quoted in paragraph 4 of this 

judgement had directed that trial should 

be concluded within a period of six 

months preferably on day to day basis. 

Subsequent to the order dated 23.07.2015 

accused filed an application under Section 

311 Cr.P.C. which came to be rejected 

vide order dated 27.08.2016. At this stage 

Criminal Misc. Application U/S482 

Cr.P.C. No. 27370 of 2016 (Nitin Jaiswal 

Vs. State of U.P. and another) for issuing 

appropriate direction to the trial court to 

conclude the trial of Sessions Trial No. 

123 of 2013 (State of U.P. Vs. Nirmal 

Singh Garewal and others) and Criminal 

Misc. Application No. 27511 of 2016 

(Taran Preet Garewal @ Dimpal Vs. State 

of U.P. and another) came to be filed 

before this Court. The same was decided 

vide order dated 24.10.2016. Reference 

may be made to the last four paragraphs 

of order dated 24.10.2016, which reads as 

under: 
 

 "It is clear from the material on 

record that the accused persons including 

bailed out accused Nirmal Singh 

Garewal, an advocate are committing 

abuse of process of court by moving one 

frivolous application or the other and 

approaching this Court every now and 

then by filing one frivolous application or 

the other under Section 482 Cr.P.C. or 

under Section 397/401 Cr.P.C. or even 

transfer application. In the circumstances, 

it is necessary to observe that the bailed 

out accused Nirmal Singh Garewal, who 

is also an Advocate, with co-accused 

persons, his sons, is making misuse of his 

professional degree. The conduct of 

accused persons indicates that they have 

no respect for the Courts as well as 

orders passed by Court. The law relied on 

behalf of opposite party Sri Nirmal Singh 

Garewal has no application to the facts of 

the case.  

 
 In view of the facts and 

circumstances brought before this Court 

through application No.27370 of 2016 

and in view of the earlier orders dated 

25.07.2013, 09.04.2014, 23.07.2015 and 
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07.08.2015 of this Court directing 

expeditious disposal of the trial in time 

bound period, the application 

No.27370 of 2016 is liable to be 

allowed with further direction to trial 

court for expeditious disposal of the 

trial by proceeding from day to day 

and if possible within two months from 

the date of submission of copy of this 

order before this Court without 

granting any unnecessary adjournment 

to the accused-persons.  

 
 However, if the trial Court finds 

that the opposite party Nirmal Singh 

Grewal or his sons the co-accused 

persons are continuing to follow the 

same delaying tactics by moving 

frivolous applications, the same shall 

be disposed of expeditiously in 

accordance with law by appropriate 

orders, including order for imposition 

of special costs on accused-persons if 

so required. If the trial is not 

concluded within a period of 2 months 

due to misconduct of accused persons, 

it will be deemed that opposite party 

Nirmal Singh Grewal is making misuse 

of liberty of bail and on being 

approached, this Court shall be 

compelled to curtail the liberty so 

granted and cancel the bail granted to 

him vide order dated 25.07.2013.  
 Accordingly, application No.27370 

of 2016 is allowed with the directions to 

the trial court for expeditious disposal of 

trial within two moths form the date of 

production of copy of order before it and 

application No.27511 of 2016 is 

dismissed with costs.  
 

 81.  After order dated 24.10.2016 

was passed, the accused filed an 

application under Section 309 Cr.P.C. 

dated 29.11.2016 before Additional 

Sessions Judge, Court No.1, Bareilly, in 

S.T. No. 123 of 2013 (State of U.P. Vs. 

Nirmal Singh Garewal and others) under 

Sections 452 and 307 I.P.C. P.S. Kotwali 

Bareilly, District-Bareilly, for transfer of 

Complaint Case No. 1716 of 2016 

(Nirmal Singh Garewal Vs. Nitin Jaiswal 

and others) under Sections 307, 436, 392, 

380, 504 and 506 I.P.C., P.S. Kotwali 

Bareilly, District-Bareilly, pending in the 

Court of Judicial Magistrate Ist, Bareilly 

and the same be tried alongwith above 

mentioned Sessions Trial. 
 

 82.  This application under Section 

309 Cr.P.C. came to be rejected by 1st 

Additional Sessions Judge, Court No.1, 

Bareilly, vide order dated 02.12.2016 

against which Criminal Misc. Application 

U/S 482 Cr.P.C No. 38644 of 2016 was 

filed, in which order dated 15.12.2016 

was passed. 
 

 83.  From perusal of record of 

Criminal Misc. Application No. 38644 

of 2016, the Court finds that there is no 

reference of the orders dated 

25.07.2013, 09.04.2014 and 07.08.2015 

passed by this Court nor copies of same 

have been appended alongwith the 

present application. The application 

under Section 309 Cr.P.C. has been 

filed much after aforesaid orders have 

been passed. 
 

 84.  For the facts as noted herein 

above and also the reasons recorded, 

the present recall application is liable 

to succeed. Accordingly, the same is 

allowed. Order dated 15.12.2016 

passed by this Court is hereby recalled. 

The application shall now stand 

restored. The same shall be listed for 

hearing on merits. 
----------
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 18.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32682 of 2019 
 

Raju Lawaniya                          …Applicant 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 

Counsel for the Applicant: 
Sri Sanjay Singh 
 

Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 – Section 420, 
504 and 506 and Cr.P.C., 1973 - Section 482 
- Summoning Order- Passed on basis of 

reiteration of the occurrence  by 
complainant in his statement recorded 
under Section 200 Cr.P.C. and by two 

witnesses of complainant, examined under 
Section 202 of Cr.P.C – Case instituted as a 
counterblast –is to be seen by trial Court at 

the time of appreciation of evidence - In the 
exercise of its inherent powers under 
section 482 of the Cr.Pc., High Court cannot 
analyze factual evidence. (Para 5,6,8 & 9) 

 
Present complaint is of offence of deception, 
resulting in forgery punishable under Section 

420 I.P.C. wherein Rs. 2 lacs was taken with 
an assurance for getting job at Railway to son 
of complainant but  job was neither given nor 

money was returned back, for which persistent 
demand was being made by complainant and 
protest was being lodged, as a result of this , 

assault with abuse and a criminal intimidation 
was made by accused persons, when 
complainant and his family members were at 

their home. This occurrence was reiterated by 
complainant in his statement recorded under 
Section 200 Cr.P.C and by two witnesses of 

complainant, examined under Section 202 of 

Cr.P.C. 
 

Previous incident or report of same or 
pendency of criminal trial, is of no concern 
with present occurrence, it may be a motive or 

basis of difference by either side, which is to 
be seen by trial Court in appreciation of 
evidence at the time of appreciation and 

judicial decision making. 
 
This Court is not to analyse the factual 
evidence in exercise of inherent power under 

Section 482 of Cr.P.C.. 
 
Application u/s 482 Cr.P.C. dismissed (E-3) 

 
Case law relied upon/discussed: - 
 

1. St. of A.P. Vs Gaurishetty Mahesh JT (2010) 6 
SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 3844 

2. Hamida Vs Rashid (2008) 1 SCC 474 

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 781 

4. Popular Muthiah Vs St. Represented by 
Insp. of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 
Cr LJ 320 (DB): AIR 1990 SC 49 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 

1005: AIR 1989 SC 1 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  Heard learned counsel for the 

applicant and learned A.G.A. for the 

State. 
 

 2.  The present 482 Cr.P.C. 

application has been filed by Raju 

Lawaniya against State of U.P. and 

Mahesh Chand with a prayer for quashing 

summoning order and entire criminal 

proceeding of Complaint Case No. 5904 

of 2017, (Mahesh Chand Vs. Raju 

Lawaniya), under Sections 420, 504, 506 

I.P.C., Police Station Tajganj, District 
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Agra, pending before the Court of 

Additional Chief Judicial Magistrate-

IIIrd, Agra, District Agra. 
 

 3.  Learned counsel for the applicant 

argued that accused applicant is innocent. 

He has been falsely implicated in this 

very complaint case because of his 

registration of a case of theft of his 

motorcycle, which was recovered from 

the possession of son of Mahesh Chand, 

for which charge-sheet has been filed and 

no relief from this Court was granted to 

him. This occurrence was of year 2014 

and with a view to influence above 

criminal case, this counterblast is by 

complainant, wherein no offence was 

made out, on the basis of evidence 

produced before the Magistrate, even then 

summoning order was passed, hence, this 

application with above prayer. 
 

 4.  Learned AGA has vehemently 

opposed the present proceeding. 
 

 5.  Having heard learned counsels for 

both sides and gone through the impugned 

summoning order, it is apparent that the 

present complaint is of offence of 

deception, resulting forgery punishable 

under Section 420 I.P.C. wherein Rs. 2 

lacs was taken with an assurance for 

getting job at Railway to son of 

complainant but this job was neither given 

nor money was returned back, for which 

persistent demand was being made by 

complainant and protest was being 

lodged, as a result of this on 25.6.2017, 

assault with abuse and a criminal 

intimidation was made by accused 

persons, when complainant and his family 

members were at their home. This 

occurrence was reiterated by complainant 

in his statement recorded under Section 

200 Cr.P.C. This has further been 

reiterated by two witnesses of 

complainant, examined under Section 202 

of Cr.P.C and trial Court, on the basis of 

those testimony, has passed impugned 

summoning order dated 5.2.2019 

regarding Raju Lawaniya for offence 

punishable under Sections 420, 504, 506 

I.P.C. 
 

 6.  Previous incident or report of 

same or pendency of criminal trial, is of 

no concern with present occurrence, it 

may be a motive or basis of difference by 

either side, which is to be seen by trial 

Court in appreciation of evidence at the 

time of appreciation and judicial decision 

making. Regarding present occurrence, 

there is testimony of complainant and his 

two witnesses on the basis of which this 

summoning order has been passed. 
 

 7.  Section 482 of Cr.P.C. is quoted 

as under:- 
 

 "Saving of inherent power of High 

Court, as given under Section 482 Cr.P.C, 

provides that nothing in this Code shall 

be deemed to limit or affect the inherent 

powers of the High Court to make such 

orders as may be necessary to give effect 

to any order under this Code, or to 

prevent abuse of the process of any Court 

or otherwise to secure the ends of justice. 

Meaning thereby this inherent power is 

with High Court (I) to make such order as 

may be necessary to give effect to any 

other order under this Code (II) to 

prevent abuse of the process of any Court 

(III) or otherwise to secure the ends of 

justice. But Apex Court in State of 

Andhra Pradesh v. Gaurishetty Mahesh, 

JT 2010 (6) SC 588: (2010) 6 SCALE 

767: 2010 Cr. LJ 3844 has propounded 

that "While exercising jurisdiction under 

section 482 of the Code, the High Court 
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would not ordinarily embark upon an 

enquiry whether the evidence in question 

is reliable or not or whether on a 

reasonable apprehension of it accusation 

would not be sustained. That is the 

function of the trial Judge/Court". In 

another subsequent Hamida v. Rashid, 

(2008) 1 SCC 474, hon'ble Apex Court 

propounded that "Ends of justice would 

be better served if valuable time of the 

Court is spent in hearing those appeals 

rather than entertaining petitions under 

Section 482 at an interlocutory stage 

which after filed with some oblique motive 

in order to circumvent the prescribed 

procedure, or to delay the trial which 

enable to win over the witness or may 

disinterested in giving evidence, 

ultimately resulting in miscarriage of 

Justice". In again another subsequent 

Monica Kumar v. State of Uttar Pradesh, 

(2008) 8 SCC 781, the Apex Court has 

propounded "Inherent jurisdiction under 

Section 482 has to be exercised sparingly, 

carefully and with caution and only when 

such exercise is justified by the tests 

specifically laid down in the section 

itself." While interpreting this jurisdiction 

of High Court Apex Court in Popular 

Muthiah v. State, Represented by 

Inspector of Police, (2006) 7 SCC 296 

has propounded "High Court can exercise 

jurisdiction suo motu in the interest of 

justice. It can do so while exercising other 

jurisdictions such as appellate or 

revisional jurisdiction. No formal 

application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 

substantive as well as procedural matters. 

It can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings".  
 Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, 

(1990) Cr LJ 320 (DB): AIR 1990 SC 

494 has propounded "To prevent abuse of 

the process of the Court, High Court in 

exercise of its inherent powers under 

section 482 could quash the proceedings 

but there would be justification for 

interference only when the complaint did 

not disclose any offence or was frivolous 

vexatious or oppressive" as well as in 

State of Bihar v. Murad Ali Khan, (1989) 

Cr LJ 1005: AIR 1989 SC 1, Apex Court 

propounded "In exercising jurisdiction 

under Section 482 High Court would not 

embark upon an enquiry whether the 

allegations in the complaint are likely to 

be established by evidence or not".  
 

 8.  Hence, this Court is not to analyze 

the factual evidence in exercise of inherent 

power under Section 482 of Cr.P.C. Hence, 

this proceeding merits its dismissal. 
 

 9.  The present application stands 

dismissed, accordingly.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 17.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32637 of 2019 
 

Akhtar Ali & Ors.                     …Applicants 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicants: 
Sri Pavan Kishore, Sri Mahendra Kumar 

Sharma 
 

Counsel for the Opposite Parties: 
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A.G.A. 
 
A. Indian Penal Code, 1860 – Sections 323, 
452, 504 and Cr.P.C., 1973- Section 482 - 
Quashing of criminal proceedings on basis of 

Compromise - both sides have entered into 
compromise and complainant does not want 
to proceed with her complaint - Case within 

the purview of law laid down by Apex Court 
in Gian Singh Vs. State of Punjab & another 
2012 LawSuit (SC) 623. (Para 5 and 6) 

 
The summoning order is for offences punishable 
under Section 323, 452, 504 and 506 I.P.C., 

wherein both side have entered in compromise 
and complainant does not want to proceed with 
her complaint, hence, this case is within the 
purview of law laid down by Apex Court. 

Accordingly, for the end of justice, application is 
allowed and proceedings of Complaint Case 
pending in the court below are dismissed. 

 
Application u/s 482 Cr.P.C. allowed (E-3) 
 

Case law relied upon/discussed: - 
 
1. Gian Singh Vs St. of Punj. & anr. 2012 Law 

Suit (SC) 623 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  Heard learned counsel for the 

applicants and learned A.G.A. for the 

State. 
 

 2.  The present 482 Cr.P.C. application 

has been filed to quash the summoning 

order dated 25.1.2012 as well as the entire 

proceedings of Complaint Case No. 3785 of 

2015, (Usha Devi Vs. Akhtar Ali and 

others), under Sections- 323, 452, 504 and 

506 I.P.C., Police Station- Mehndawal, 

District- Sant Kabir Nagar, pending in the 

Court of Civil Judge (Senior 

Division)/A.C.J.M., Sant Kabir Nagar. 

 
 3.  Learned counsel for the applicants 

submits that it was a dispute between both 

side which led filing of complaint against 

accused Akhtar Ali, Sukurunnisha alias 

Sakurunnisha, Rizwana Khatoon, Sabana 

Khatoon, Gulsana Khatoon, Parma Devi 

and Nirja Devi wherein complainant Smt. 

Usha Devi was examined under Section 

200 of Cr.P.C. and her witnesses were 

examined under Section 202 of Cr.P.C. 

Thereafter, a summoning order dated 

15.1.2012, for offence punishable under 

Sections 323, 452, 504 and 506 I.P.C. 

against Akhtar Ali, Sukurunnisha alias 

Sakurunnisha, Rizwana Khatoon, Sabana 

Khatoon, Gulsana Khatoon, Parma Devi 

was passed, which is pending as 

Complaint Case No. 345 of 2011 (Usha 

Devi Vs. Akhtar Ali and others) of P.S. 

Mehndawal, District Sant Kabir Nagar. 

Parties have entered in compromise, 

which is at Page No. 24 wherein both 

sides has mentioned about their 

compromise. Thereafter, an application 

dated 22.9.2012 was moved by 

complainant Usha Devi before Court of 

Chief Judicial Magistrate, Sant Kabir 

Nagar, for ending proceeding of criminal 

complaint case but the same is still 

pending and no order over it has been 

passed. Hence, in view of law laid down 

by Apex Court in Gian Singh Vs. State 

of Punjab & another 2012 LawSuit 

(SC) 623, the proceeding be ended. 
 

 4.  Sri Mahendra Pratap Yadav, 

learned counsel for the opposite party No. 

2 as well as learned AGA for the State is 

having no objection over it. 
 

 5.  Paragraph No. 57 of the order 

passed in Gian Singh Vs. State of 

Punjab & another (supra) is quoted as 

below:- 
 

 "57. The position that emerges from 

the above discussion can be summarised 
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thus: the power of the High Court in 

quashing a criminal proceeding or FIR or 

complaint in exercise of its inherent 

jurisdiction is distinct and different from 

the power given to a criminal court for 

compounding the offences under Section 

320 of the Code. Inherent power is of 

wide plenitude with no statutory 

limitation but it has to be exercised in 

accord with the guideline engrafted in 

such power viz; (i) to secure the ends of 

justice or (ii) to prevent abuse of the 

process of any Court. In what cases 

power to quash the criminal proceeding 

or complaint or F.I.R may be exercised 

where the offender and victim have settled 

their dispute would depend on the facts 

and circumstances of each case and no 

category can be prescribed. However, 

before exercise of such power, the High 

Court must have due regard to the nature 

and gravity of the crime. Heinous and 

serious offences of mental depravity or 

offences like murder, rape, dacoity, etc. 

cannot be fittingly quashed even though 

the victim or victim?s family and the 

offender have settled the dispute. Such 

offences are not private in nature and 

have serious impact on society. Similarly, 

any compromise between the victim and 

offender in relation to the offences under 

special statutes like Prevention of 

Corruption Act or the offences committed 

by public servants while working in that 

capacity etc; cannot provide for any basis 

for quashing criminal proceedings 

involving such offences. But the criminal 

cases having overwhelmingly and pre-

dominatingly civil flavour stand on 

different footing for the purposes of 

quashing, particularly the offences 

arising from commercial, financial, 

mercantile, civil, partnership or such like 

transactions or the offences arising out of 

matrimony relating to dowry, etc. or the 

family disputes where the wrong is 

basically private or personal in nature 

and the parties have resolved their entire 

dispute. In this category of cases, High 

Court may quash criminal proceedings if 

in its view, because of the compromise 

between the offender and victim, the 

possibility of conviction is remote and 

bleak and continuation of criminal case 

would put accused to great oppression 

and prejudice and extreme injustice 

would be caused to him by not quashing 

the criminal case despite full and 

complete settlement and compromise with 

the victim. In other words, the High Court 

must consider whether it would be unfair 

or contrary to the interest of justice to 

continue with the criminal proceeding or 

continuation of the criminal proceeding 

would tantamount to abuse of process of 

law despite settlement and compromise 

between the victim and wrongdoer and 

whether to secure the ends of justice, it is 

appropriate that criminal case is put to an 

end and if the answer to the above 

question(s) is in affirmative, the High 

Court shall be well within its jurisdiction 

to quash the criminal proceeding"  
 

 6.  This summoning order is for 

offences punishable under Section 323, 

452, 504 and 506 I.P.C., wherein both 

side have entered in compromise and 

complainant does not want to proceed 

with her complaint, hence, this case is 

within the purview of above law of Apex 

Court. 
 

 7.  Accordingly, for the end of 

justice, this application is being allowed 

and proceeding of Complaint Case No. 

3785 of 2015, (Usha Devi Vs. Akhtar Ali 

and others), under Sections- 323, 452, 504 

and 506 I.P.C., Police Station- 

Mehndawal, District- Sant Kabir Nagar, 
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pending in the court of Civil Judge 

(Senior Division)/A.C.J.M., Sant Kabir 

Nagar, is being dismissed.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 13.09.2019 
 

BEFORE 

 
THE HON'BLE RAJ BEER SINGH, J. 

 

Application u/s 482 No. 28614 of 2019 
 

Hasan Akhtar                            …Applicant 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicant: 
Sri Kamal Kumar Kesherwani 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 and Cr.P.C., 

1973 - Section 482 - Non-Bailable 
warrants - Complaint challenged after 
eight years - On basis of allegations, 

prima facie case made out against the 
applicant - Questions of fact cannot be 
examined by this Court in proceedings 
under Section 482 Cr.P.C. - The 

jurisdiction to quash a complaint, FIR or 
a charge-sheet should be exercised 
sparingly and only in exceptional cases.  

                                           (Para 5,6,7 & 8) 
 
The impugned complaint was filed against the 

applicant and co-accused in the year 2011 and 
after summoning order, the applicant has 
appeared before the trial court. There are 

allegations against the applicant in the 
impugned complaint that opposite party no.2 
was abused and given beatings by the 

applicant and co-accused persons over the 
issue of property and that his wrist watch and 
cash of Rs. 1200/- was snatched from him. It 

was also alleged that the applicant and co-

accused has threatened to kill the 
complainant. It is apparent from the 

allegations that prima facie case is made out 
against the applicant. 
 

It is apparent from the complaint and material 
on record that a prima facie case is made out 
against the applicant. The case of the 

applicant does not fall in any of the category 
enumerated by the Apex Court through various 
judicial pronouncements for quashing of 
proceedings. It is well settled that at this 

stage, this Court has to eschew itself from 
embarking upon a roving enquiry into the last 
details of the case. It is also not advisable to 

adjudge whether the case shall ultimately end 
in submission of charge sheet and then 
eventually in conviction or not. Only a prima 

facie satisfaction of the court about the 
existence of sufficient ingredients constituting 
the offence is required in order to see whether 

the proceedings deserves quashing. 
 
 On merits of the matter, no case for quashing 

of the impugned proceedings is made out. The 
legal position on the issue of quashing of 
criminal proceedings is well-settled that the 

jurisdiction to quash a complaint, FIR or a 
charge-sheet should be exercised sparingly 
and only in exceptional cases. 
 

 Questions of fact cannot be examined by this 
Court in proceedings under Section 482 Cr.P.C. 
Applicant was continuously absconding and 

was not appearing before the trial court and 
that non-bailable warrants were being issued 
against him continuously since last several 

years. No illegality or perversity or any other 
error could be pointed out in the impugned 
order. Application accordingly dismissed.  

      
Application u/s 482 Cr.P.C. dismissed (E-3) 
 

Judgements relied upon/discussed: - 
 
1. AIR 1992 SC 605 St. of Har. & ors. Vs. Ch. 

Bhajan Lal 

2. R. Kalyani Vs Janak C. Mehta & ors. 2009 
(1) SCC 516 

3. Kamlesh Kumari & ors. Vs St. of U.P. & ors. 
2015 AIR SCW 3700
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4. Rupan Deol Bajaj Vs K.P.S. Gill (1995) SCC 
(Cri) 1059 

5. Rajesh Bajaj Vs St. of NCT of Delhi (1999) 3 
SCC 259 and 

6. Medchl Chemicals & Pharma (P) Ltd. Vs 

Biological E Ltd. & ors. 2000 SCC (Cri) 615 

7. St. of Ori. Vs Saroj Kumar Sahoo (2005) 13 
SCC 540 

 

(Delivered by Hon'ble Raj Beer Singh, J.) 
 

 1.  Heard Sri Kamal Kumar 

Kesherwani, learned counsel for the 

applicant, learned A.G.A. for the State-

respondent and perused material on 

record. 
 

 2.  This application u/s 482 Cr.P.C. 

has been filed with the prayer to quash the 

impugned non-bailable warrant order 

dated 11.06.2019 as well as entire 

proceedings in Criminal Complaint Case 

No. 378 of 2019, (Talat Nabi vs. Hasan 

Mohammad and others), under Sections 

323, 504 and 506 of IPC, pending in the 

Court of IIIrd Additional Chief Judicial 

Magistrate, Amroha. 
 

 3.  It has been argued by the learned 

counsel for the applicant that a false and 

baseless complaint was lodged by 

opposite party no.2 against the applicant 

and others. It was submitted that the 

dispute relates to the property and the 

complaint filed by opposite party no.2 is 

concocted. No prima facie case is made 

out against the applicant. The applicant 

and co-accused have appeared before the 

court below, however, on some fixed 

dates, the applicant, who is aged about 70 

years, could not appear before the court 

and non-bailable warrants were issued 

against him. It was submitted that 

impugned order dated 11.06.2019, by 

which non-bailable warrants have been 

issued against the applicant, is illegal and 

arbitrary and thus, applicant must be 

granted some interim protection to appear 

before the trial court. 
 

 4.  Per contra, learned A.G.A. has 

submitted that from the perusal of the 

material on record, it cannot be said that 

no cognizable offence is made out, hence 

the impugned proceedings are not liable 

to be quashed. At the outset it may be 

mentioned that the impugned complaint 

was filed in the year 2011 and the 

applicant is seeking its quashing in this 

year 2019. Thus, apparently the prayer of 

applicant for quashing the entire 

proceedings appears barred by limitation. 

Further, the applicant is not challenging 

the summoning order, rather he is 

challenging the order dated 11.06.2019 by 

which non-bailable warrants have been 

issued against the applicant. 
 

 5.  Even on merits of the matter, no 

case for quashing of the impugned 

proceedings is made out. The legal 

position on the issue of quashing of 

criminal proceedings is well-settled that 

the jurisdiction to quash a complaint, FIR 

or a charge-sheet should be exercised 

sparingly and only in exceptional cases. 

However, where the allegations made in 

the FIR or the complaint and material on 

record even if taken at their face value 

and accepted in their entirety do not prima 

facie constitute any offence or make out a 

case against the accused, the charge-sheet 

may be quashed in exercise of inherent 

powers under Section 482 of the Cr.P.C. 

In well celebrated judgment reported in 

AIR 1992 SC 605 State of Haryana and 

others Vs. Ch. Bhajan Lal, Supreme 

Court has carved out certain guidelines, 
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wherein FIR or proceedings may be 

quashed but cautioned that the power to 

quash FIR or proceedings should be 

exercised sparingly and that too in the 

rarest of rare cases. 
 

 In the case of R. Kalyani v. Janak 

C. Mehta and Others reported in 2009 

(1) SCC 516, the Hon'ble Apex Court has 

held as under:  
 (1) The High Court ordinarily would 

not exercise its inherent jurisdiction to 

quash a criminal proceeding and, in 

particular, a First Information Report 

unless the allegations contained therein, 

even if given face value and taken to be 

correct in their entirety, disclosed no 

cognizable offence. 
 (2) For the said purpose, the Court, 

save and except in very exceptional 

circumstances, would not look to any 

document relied upon by the defence. 
 (3) Such a power should be exercised 

very sparingly. If the allegations made in 

the FIR disclose commission of an 

offence, the court shall not go beyond the 

same and pass an order in favour of the 

accused to hold absence of any mens rea 

or actus reus. 
 (4) If the allegation discloses a civil 

dispute, the same by itself may not be a 

ground to hold that the criminal 

proceedings should not be allowed to 

continue." 
 

 The said decision has also been 

followed by the Apex Court in the case of 

Kamlesh Kumari and Ors. v. State of 

U.P. and Ors. reported in 2015 AIR 

SCW 3700. Thus, there is no controversy 

about the legal proposition that in case a 

prima facie case is made out, the 

proceedings cannot be quashed. Here it 

would also be pertinent to mention that 

questions of fact cannot be examined by 

this Court in proceedings under Section 

482 Cr.P.C.  
 

 6.  Keeping in view the above stated 

settled position of law, in the instant case 

perusal of record shows that the impugned 

complaint was filed against the applicant and 

co-accused in the year 2011 and after 

summoning order, the applicant has appeared 

before the trial court. There are allegations 

against the applicant in the impugned 

complaint that opposite party no.2 was 

abused and given beatings by the applicant 

and co-accused persons over the issue of 

property and that his wrist watch and cash of 

Rs. 1200/- was snatched from him. It was 

also alleged that the applicant and co-accused 

has threatened to kill the complainant. It is 

apparent from the allegations that prima facie 

case is made out against the applicant. 
 

 It is apparent from the complaint and 

material on record that a prima facie case is 

made out against the applicant. The case of 

the applicant does not fall in any of the 

category enumerated by the Apex Court 

through various judicial pronouncement for 

quashing of proceedings. It is well settled 

that at this stage, this Court has to eschew 

itself from embarking upon a roving 

enquiry into the last details of the case. It is 

also not advisable to adjudge whether the 

case shall ultimately end in submission of 

charge sheet and then eventually in 

conviction or not. Only a prima facie 

satisfaction of the court about the existence 

of sufficient ingredients constituting the 

offence is required in order to see whether 

the proceedings deserves quashing. In case 

of Rupan Deol Bajaj v. K.P.S. Gill; 

reported in (1995) SCC (Cri) 1059, 

Rajesh Bajaj v. State of NCT of Delhi; 

reported in (1999) 3 SCC 259 and 

Medchl Chemicals & Pharma (P) Ltd. v. 

Biological E Ltd. & Ors; reported in 
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2000 SCC (Cri) 615, the Apex Court 

clearly held that if a prima facie case is 

made out disclosing the ingredients of the 

offence, Court should not quash the 

complaint. The note of caution was 

reiterated that while considering such 

petitions the Courts should be very 

circumspect, conscious and careful. In State 

of Orissa v. Saroj Kumar Sahoo (2005) 13 

SCC 540 it has been held that probabilities 

of the prosecution version cannot be 

analysed at this stage. Likewise, the 

allegations of mala fides of the informant 

are of secondary importance.  
 In the instant matter, the submissions 

raised by learned counsel for the applicant 

call for determination on questions of fact 

which may be adequately adjudicated upon 

only by the trial court and even the 

submissions made on points of law can also 

be more appropriately gone into only by the 

trial court. Adjudication of questions of 

facts and appreciation of evidence or 

examining the reliability and credibility of 

the version, does not fall within the arena of 

jurisdiction under Section 482 Cr.P.C. In 

view of the material on record, it can also 

not be held that the impugned criminal 

proceeding are manifestly attended with 

mala fide and maliciously instituted with an 

ulterior motive for wreaking vengeance on 

the accused and with a view to spite him 

due to private and personal grudge.  
 

 7.  In view of the aforesaid, no case 

for quashing of impugned proceedings is 

made out. 
 

 8.  So far as the impugned order 

dated 11.06.2019 is concerned, it appears 

from the record that applicant was 

continuously absconding and was not 

appearing before the trial court and that 

non-bailable warrants were being issued 

against him continuously since last several 

years. No illegality or perversity or any 

other error could be pointed out in the 

impugned order. It is well settled that the 

power under section 482 Cr.P.C has to be 

exercised by the High Court, inter alia, to 

prevent abuse of the process of any court 

or otherwise to secure the ends of justice. 

Though the powers possessed by the High 

Court under Section 482 of CrPC are very 

wide but the very plenitude of the power 

requires great caution in its exercise. The 

inherent power can not be exercised to 

stifle a legitimate prosecution. Such 

powers can not be invoked to interfere 

with such type of routine or interim orders 

like issuance of non-bailable warrants by 

court below in course of trial unless some 

glaring illegality or perversity is shown. 

The inherent powers have to be exercised 

only to give effect to any order under 

CrPC, to prevent abuse of the process of 

any court and to secure the ends of justice 

to scuttle proceedings being in accordance 

with law. In the instant matter, no case for 

exercise of these powers is made out. 
 

 9.  The application u/s 482 CrPC 

lacks merit and thus, it is dismissed.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 18.09.2019 
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THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32686 of 2019 
 

Dinesh Chandra & Ors.          …Applicants 
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State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicants: 
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Sri Arvind Kumar Mishra 
 

Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 - Sections 
498 A, 323 IPC and Cr.P.C., 1973- 
Section 482 - Cruelty and assault of wife 

in pursuance of demand of dowry - 
Complainant, herself, under Section 200 
Cr.P.C. and two witnesses under Section 

202 Cr.P.C., - reiterated the contention 
of complainant - Magistrate passed 
summoning order for offence punishable 

under Section 498A and 323 I.P.C.- No 
illegality found - Under exercise of 
inherent jurisdiction under Section 482 

of Cr.P.C. the High Court is not expected 
to analyze the factual evidence, which is 
a subject of trial Court.  (Para 9 & 10) 

 
This Court under exercise of inherent 
jurisdiction under Section 482 of Cr.P.C. is not 
expected to analyze the factual evidence, 

which is a subject of trial Court and under the 
facts and circumstance of the case and legal 
proposition, this proceeding merits its 

dismissal. Application rejected. Direction to 
applicants to appear and surrender before the 
court below within 30 days. Prayer for bail 

shall be considered and decided in view of the 
settled law laid by this Court in the case of 
Amrawati and another Vs. State of U.P. 

reported in 2004 (57) ALR 290 as well as 
judgement passed by Hon'ble Apex Court 
reported in 2009 (3) ADJ 322 (SC) Lal 

Kamlendra Pratap Singh Vs. State of U.P.  
    
Application u/s 482 Cr.P.C. dismissed (E-3) 

 
Case Law relied upon/discussed: - 
 
1. St. of A.P. Vs Gaurishetty Mahesh JT (2010) 

6 SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 
3844 

2. Hamida Vs Rashid (2008) 1 SCC 474 

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 781 

4. Popular Muthiah Vs St. Represented by 
Insp. of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 
Cr LJ 320 (DB): AIR 1990 SC 494 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 
1005: AIR 1989 SC 1 

7. Amrawati & anr. Vs St. of U.P. 2004 (57) ALR 290 

8. Lal Kamlendra Pratap Singh Vs St. of U.P. 
(2009) 3 ADJ 322 (SC) 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  Heard learned counsel for the 

applicants and learned A.G.A. for the 

State.  
 

 2.  The present 482 Cr.P.C. 

application has been filed to quash the 

order dated 4.7.2019 as well as the entire 

proceedings of Complaint Case No. 2471 

of 2018, under Section 498A, 323 I.P.C., 

Police Station Dataganj, District Budaun, 

pending before the Additional Chief 

Judicial Magistrate, Court No. 2, Budaun.  
 

 3.  Learned counsel for the applicants 

argued that it was a case filed in 

counterblast of Criminal Complaint No. 

43 of 2017 (Rampal Vs. Prempal and 

others) Police Station Ujhani, District 

Budaun, wherein Prempal, Smt. Rajrani, 

Dinesh, Ashish, Yogesh, Harish Chandra, 

Smt. Rekha and Ramdeen have been 

summoned for offence punishable under 

Section 323 and 406 of I.P.C., against 

which a proceeding before this Court has 

been filed wherein the criminal 

proceeding has been stayed.  
 

 4.  No cruelty with regard to dowry 

was ever made by accused persons. It was 

a false and malicious prosecution wherein 

entire family members have been falsely 

implicated. Hence, the application with 

above prayer.  
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 5.  Learned AGA has vehemently 

opposed the application.  
 

 6.  Having heard learned counsels for 

both sides and gone through the 

summoning order, it is apparent that a 

complaint was filed by Smt. Urvashi wife 

of Dinesh Chandra before the Court of 

Chief Judicial Magistrate, Budaun, as 

Complaint No. 294 of 2017 against her 

husband Dinesh Chandra, Smt. Chameli 

(Mother-in-law), Rajpal (Father-in-law) 

and Km. Savita (Sister-in-law) for offence 

punishable under Sections 323, 498A, 

504, 506 I.P.C. read with Section 3/4 of 

D.P. Act, with contention that 

complainant was married with Dinesh 

Chandra on 4.5.2011 wherein Rs. 4 lacs 

were spent and dowry was given as per 

the capacity but accused persons being 

husband and his family members, were no 

satisfied with it and since the first entry in 

the nuptial house, cruelty with regard to 

demand of additional dowry of one 

motorcycle and a golden chain was made, 

which was narrated to mother of 

complainant but under persuasion, she 

was again sent to her nuptial house but 

this cruelty continued. In between, she 

was blessed with two child Gauri and 

Gaurav. There occurred some panchayat 

in between but on 22.1.2017 accused 

persons did assault with regard to demand 

of dowry and when family members of 

complainant rushed at the house of 

complainant, in front of them, she was 

beaten and tortured. Matter was reported 

but of no avail. She was medically 

examined. An application was sent before 

the Superintendent of Police, that too, was 

of no avail, hence, this complaint was 

filed. Complainant, herself, under Section 

200 Cr.P.C. and two witnesses under 

Section 202 Cr.P.C., Harish Chandra and 

Dinesh Chandra were examined, who 

reiterated the contention of complainant, 

thenafter Magistrate, vide order dated 

4.7.2019 passed summoning order for 

offence punishable under Section 498A 

and 323 I.P.C.  
 

 7.  Apex Court in "State of Andhra 

Pradesh v. Gaurishetty Mahesh, JT 2010 

(6) SC 588: (2010) 6 SCALE 767: 2010 

Cr. LJ 3844 has propounded that "While 

exercising jurisdiction under section 482 

of the Code, the High Court would not 

ordinarily embark upon an enquiry 

whether the evidence in question is 

reliable or not or whether on a reasonable 

apprehension of it accusation would not 

be sustained. That is the function of the 

trial Judge/Court". In another subsequent 

Hamida v. Rashid, (2008) 1 SCC 474, 

hon'ble Apex Court propounded that 

"Ends of justice would be better served if 

valuable time of the Court is spent in 

hearing those appeals rather than 

entertaining petitions under Section 482 at 

an interlocutory stage which after filed 

with some oblique motive in order to 

circumvent the prescribed procedure, or to 

delay the trial which enable to win over 

the witness or may disinterested in giving 

evidence, ultimately resulting in 

miscarriage of Justice". In again another 

subsequent Monica Kumar v. State of 

Uttar Pradesh, (2008) 8 SCC 781, the 

Apex Court has propounded "Inherent 

jurisdiction under Section 482 has to be 

exercised sparingly, carefully and with 

caution and only when such exercise is 

justified by the tests specifically laid 

down in the section itself." While 

interpreting this jurisdiction of High 

Court Apex Court in Popular Muthiah v. 

State, Represented by Inspector of Police, 

(2006) 7 SCC 296 has propounded "High 

Court can exercise jurisdiction suo motu 

in the interest of justice. It can do so while 
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exercising other jurisdictions such as 

appellate or revisional jurisdiction. No 

formal application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 

substantive as well as procedural matters. 

It can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings".  
 

 8.  Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, (1990) 

Cr LJ 320 (DB): AIR 1990 SC 494 has 

propounded "To prevent abuse of the 

process of the Court, High Court in 

exercise of its inherent powers under 

section 482 could quash the proceedings 

but there would be justification for 

interference only when the complaint did 

not disclose any offence or was frivolous 

vexatious or oppressive" as well as in 

State of Bihar v. Murad Ali Khan, (1989) 

Cr LJ 1005: AIR 1989 SC 1, Apex Court 

propounded "In exercising jurisdiction 

under Section 482 High Court would not 

embark upon an enquiry whether the 

allegations in the complaint are likely to 

be established by evidence or not".  
 

 9.  This Court under exercise of 

inherent jurisdiction under Section 482 of 

Cr.P.C. is not expected to analyze the 

factual evidence, which is a subject of 

trial Court but under above facts and 

circumstance and legal proposition, this 

proceeding merits its dismissal.  
 

 10.  Hence, the application is 

rejected.  
 

 11.  However, in view of the entirety 

of facts and circumstances of the case, it 

is directed that in case the applicants 

appear and surrender before the court 

below within 30 days and no more from 

today and apply for bail, their prayer for 

bail shall be considered and decided in 

view of the settled law laid by this Court 

in the case of Amrawati and another Vs. 

State of U.P. reported in 2004 (57) ALR 

290 as well as judgement passed by 

Hon'ble Apex Court reported in 2009 (3) 

ADJ 322 (SC) Lal Kamlendra Pratap 

Singh Vs. State of U.P. Till then no 

coercive measure shall be taken against 

the applicants. 
---------- 
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ORIGINAL JURISDICTION 
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BEFORE 
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Counsel for the Applicants: 
Sri M.S. Chauhan, Sri Shivkumari Chauhan 
 

Counsel for the Opposite Parties: 
G.A. 
 
A. Indian Penal Code, 1860 - Section 323, 
427, 452, 504, 506 and Cr.P.C., 1973 - 
Section 482 -Quashing of the entire 

criminal proceeding and summoning order 
- Specific accusation against 
accused/applicants of criminal trespass, 

assault and damage to goods in 
statements under sections 200 & 202 of 
the Cr.Pc making out prima facie case - 

Exercise of inherent powers under section 
482 of the Cr.Pc - High Court is not 
expected to analyze factual evidence, 
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which is to be placed during trial before 
the Trial court.  (Para 4,5,6,7,9,10,11,12) 

 
Specific accusations that Applicants tried to 
encroach upon land of complainant. Upon 

protest   by the complainant, Applicants 
abused complainant and did criminal trespass 
into his house, assaulted him and, thereby, 

damaged the household goods. 
 
In exercise of inherent power, conferred by 
Section 482 of Cr.P.C., this Court is not 

expected to analyze factual evidence, which is 
to be placed during trial before the Trial court. 
Prima facie, there was evidence, which was 

recorded, under Sections 200 and 202 of 
Cr.P.C., on the basis of which impugned 
summoning order was passed. Application 

under Section 482 of Cr.P.C., lacks merits and 
stands dismissed. Direction to applicants to 
appear and surrender before the court below 

within 30 days. 
 
Application u/s 482 Cr.P.C. dismissed (E-3) 

 
Case law relied upon/discussed: - 
 

1. St. of A.P. Vs Gaurishetty Mahesh JT (2010) 6 
SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 3844 

2. Hamida Vs Rashid (2008) 1 SCC 474 

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 

781 

4. Muthiah Vs St. Represented by Insp. of 
Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 
Cr LJ 320 (DB): AIR 1990 SC 494 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 

1005: AIR 1989 SC 1 

7. Amrawati & anr. Vs St. of U.P. reported in 
(2004) 57 ALR 290 

8. Lal Kamlendra Pratap Singh Vs St. of U.P. 
(2009) 3 ADJ 322 (SC) 

 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 

 1.  This Application, under Section 

482 of Criminal Procedure Code, 1973 (In 

short 'Cr.P.C.'), has been filed by the 

applicants, Kharag Bahadur Chauhan and 

three other accused persons, against State 

of U.P and another, with a prayer for 

quashing of the entire criminal proceeding 

and for setting aside summoning order, 

dated 20.5.2019, passed by the Additional 

Chief Judicial Magistrate-I, Ballia, in 

Complaint Case No. 1791 of 2018, Ram 

Vilash Chauhan vs. Kharag Bahadur 

Chauhan and others, under Sections 323, 

427, 452, 504, 506 of Indian Penal Code 

(In short 'IPC') of Police Station- Rasra, 

District Ballia, 
 

 2.  Learned counsel for the applicants 

argued that it was a false implication. 

There was enmity with the complainant. 

Both sides are from one and same family. 

Just to harass the applicants, this 

complaint was filed wherein interested 

witness, who were of same family, were 

got examined, under Section 202 of 

Cr.P.C., on the basis of which, impugned 

summoning order was passed. There was 

neither any injury nor damage of 

property, because of assault, is on record. 

Hence, this Application with above 

prayer. 
 

 3.  Learned AGA, representing the 

State of U.P., has opposed this 

proceeding. 
 

 4.  Having heard learned counsel for 

both sides and gone through the 

summoning order, it is apparent that the 

same was passed by the Magistrate, after 

examining complainant, under Section 

200 of Cr.P.C. and his two witnesses, 

under Section 202 of Cr.P.C. Contention 

of the complaint has been reiterated in 

those testimonies and it was with specific 
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accusation that on 24.8.2018, at 10.00 AM, 

Kharag Bahadur, alongwith others, tried to 

encroach upon his land by planting Bamboo 

plant over it, which was protested by the 

complainant. Reacting to it, on being 

exhorted by applicant, Kharag Bahadur 

Chauhan, co-accused, Anil Kumar, Vishal 

Kumar, Nand Lal and others, abused 

complainant and did  criminal trespass into 

his house. They assaulted him and, thereby, 

damaged the househould goods. The 

occurrence was instantly reported at local 

Police Station, but to no avail. Thus, this 

complaint, through Registered Post, was 

sent to the Superintendent of Police, but that 

too yielded no action. Hence, this complaint 

was moved before the Additional Chief 

Judicial Magistrate and on the basis of 

testimonies, these applicants were 

summoned for offences, punishable, under 

Sections 452, 323, 504, 506, 427 IPC. 
 

 5.  In exercise of inherent power, 

conferred by Section 482 of Cr.P.C., this 

Court is not expected to analyze factual 

evidence, which is to be placed during 

trial before the Trial court. Prima facie, 

there was evidence, which was recorded, 

under Sections 200 and 202 of Cr.P.C., on 

the basis of which impugned summoning 

order was passed. 
 

 6.  Saving of inherent power of High 

Court, as given under Section 482 Cr.P.C, 

provides that nothing in this Code shall be 

deemed to limit or affect the inherent 

powers of the High Court to make such 

orders as may be necessary to give effect 

to any order under this Code, or to 

prevent abuse of the process of any Court 

or otherwise to secure the ends of justice. 
 

 7.  Meaning thereby this inherent 

power is with High Court (I) to make such 

order as may be necessary to give effect to 

any other order under this Code (II) to 

prevent abuse of the process of any Court 

(III) or otherwise to secure the ends of 

justice. But Apex Court in State of Andhra 

Pradesh v. Gaurishetty Mahesh, JT 2010 

(6) SC 588: (2010) 6 SCALE 767: 2010 

Cr. LJ 3844 has propounded that "While 

exercising jurisdiction under section 482 of 

the Code, the High Court would not 

ordinarily embark upon an enquiry whether 

the evidence in question is reliable or not or 

whether on a reasonable apprehension of it 

accusation would not be sustained. That is 

the function of the trial Judge/Court". In 

another subsequent Hamida v. Rashid, 

(2008) 1 SCC 474, hon'ble Apex Court 

propounded that "Ends of justice would be 

better served if valuable time of the Court is 

spent in hearing those appeals rather than 

entertaining petitions under Section 482 at 

an interlocutory stage which after filed with 

some oblique motive in order to circumvent 

the prescribed procedure, or to delay the 

trial which enable to win over the witness or 

may disinterested in giving evidence, 

ultimately resulting in miscarriage of 

Justice". In again another subsequent 

Monica Kumar v. State of Uttar Pradesh, 

(2008) 8 SCC 781, the Apex Court has 

propounded "Inherent jurisdiction under 

Section 482 has to be exercised sparingly, 

carefully and with caution and only when 

such exercise is justified by the tests 

specifically laid down in the section itself." 

While interpreting this jurisdiction of High 

Court Apex Court in Popular Muthiah v. 

State, Represented by Inspector of Police, 

(2006) 7 SCC 296 has propounded "High 

Court can exercise jurisdiction suo motu in 

the interest of justice. It can do so while 

exercising other jurisdictions such as 

appellate or revisional jurisdiction. No 

formal application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 
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substantive as well as procedural matters. It 

can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings". 
 

 8.  Regarding prevention of abuse of 

process of Court, Apex Court in Dhanlakshmi 

v. R.Prasana Kumar, (1990) Cr LJ 320 (DB): 

AIR 1990 SC 494 has propounded "To 

prevent abuse of the process of the Court, 

High Court in exercise of its inherent powers 

under section 482 could quash the 

proceedings but there would be justification 

for interference only when the complaint did 

not disclose any offence or was frivolous 

vexatious or oppressive" as well as in State of 

Bihar v. Murad Ali Khan, (1989) Cr LJ 1005: 

AIR 1989 SC 1, Apex Court propounded "In 

exercising jurisdiction under Section 482 

High Court would not embark upon an 

enquiry whether the allegations in the 

complaint are likely to be established by 

evidence or not". 
 

 9.  Meaning thereby, exercise of 

inherent jurisdiction under Section 482 

Cr.P.C. is within the limits, propounded 

as above. 
 

 10.  In view of what has been 

discussed above, this proceeding, under 

Section 482 of Cr.P.C., lacks merits and 

as such, this Application, under Section 

482 of Cr.P.C., stands dismissed. 
 

 11.  However, it is directed that if the 

applicants appear and surrender before the 

court below within 30 days from today 

and apply for bail, their prayer for bail 

shall be considered and decided in view 

of the settled law laid by this Court in the 

case of Amrawati and another Vs. State 

of U.P. reported in 2004 (57) ALR 290 as 

well as judgement passed by Hon'ble 

Apex Court reported in 2009 (3) ADJ 322 

(SC) Lal Kamlendra Pratap Singh Vs. 

State of U.P. 
 

 12. For a period of 30 days from 

today, no coercive action shall be taken 

against the applicants. However, in case, 

the applicants do not appear before the 

Court below within the aforesaid period, 

coercive action shall be taken against 

them.  
---------- 

 

(2019)10ILR A 629 

 

ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 02.07.2019 
 

BEFORE 

 
THE HON'BLE RAJIV JOSHI, J. 

 

Application u/s 482 No. 42378 of 2018 
 

Braj Lal                                      …Applicant 
Versus 

State of U.P. & Ors.             ...Opp. Parties 
 

Counsel for the Applicant: 
In Person 
 
Counsel for the Opposite Parties: 
A.G.A., Moeez Uddin 
 
A. Cr.P.C., 1973 - Section 482 - For 
Cancellation of bail granted to opposite 

party no. 2 & 3 -Maintainability of 
Criminal Application under section 482 
Cr.P.C. - when specific provision present 

under section 439(2) of the Code of 
Criminal Procedure for cancellation of 
bail - Present petition under section 482, 
Cr.P.C. for that very purpose is not 

maintainable. 
 
The High Court while exercising jurisdiction 

under section 482,C.P.C. is empowered 
enough to make orders in the nature as 
contended by the applicant but it is equally 
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true and well settled that the inherent powers 
under section 482 can be exercised only when 

no other remedy is available to the litigant and 
not where specific remedy is provided by the 
statute. 

 
Since Section 439 (2) occurring in Chapter 
XXXIII of the Code of Criminal Procedure 

which deals with the provisions as to bail and 
bonds, specifically provides that a High Court 
or Court of Session may direct that any person 
who has been released on bail under this 

Chapter, be arrested and commit him to 
custody, therefore, this Court is not inclined to 
accept the submission as raised by the 

Applicant , hence the present petition under 
section 482,Cr.P.C. is dismissed as not 
maintainable, leaving it open for the applicant 

to take recourse to section 439(2),Cr.P.C. 
 
Application u/s 482 Cr.P.C. dismissed (E-3) 

 

(Delivered by Hon'ble Rajiv Joshi, J.) 
 

 1.  Heard applicant Sri Braj Lal, 

Advocate, in person. and Sri Moeez 

Uddin, learned counsel for opposite party 

no. 2 & 3.  
 

 2.  By this petition under section 

482,Cr.P.C., the applicant seeks cancellation 

of bail orders dated 25.4.2018 & 24.3.2018 to 

opposite party no. 2 & 3 passed by the learned 

Special Judge,SC/ST Act, Allahabad in Case 

Crime No. 362/2014, U/s 147,382,504,506 

IPC and U/s 3(2)(V), SC/ST Act, S.T. No. 

422/2018, Police Station Phoolpur, Allahabad.  
 

 3.  A preliminary objection has been 

raised by the learned counsel appearing 

for the opposite party no. 2 & 3 regarding 

maintainability of the present petition on 

the ground that when specific provision is 

there under section 439(2) of the Code of 

Criminal Procedure for cancellation of 

bail, the present petition under section 

482,Cr.P.C. for that very purpose is not 

maintainable.  

 4.  In reply, Sri Braj Lal, Advocate 

submits that inherent powers of the High 

Court under section 482,Cr.P.C. are very 

wide and the same can be exercised in 

order to prevent the abuse of the process 

of any court or otherwise to secure the 

ends of justice.  
 

 5.  No doubt, the High Court while 

exercising jurisdiction under section 

482,C.P.C. is empowered enough to make 

orders in the nature as contended by the 

applicant but it is equally true and well 

settled that the inherent powers under section 

482 can be exercised only when no other 

remedy is available to the litigant and not 

where specific remedy is provided by the 

statute. The inherent jurisdictio0.79 "n under 

section 482 has to be exercised sparingly, 

carefully and with caution and only when 

such exercise is justified by the tests 

specifically laid down in section 482 itself.  
 

 6.  Since Section 439 (2) occurring in 

Chapter XXXIII of the Code of Criminal 

Procedure which deals with the provisions 

as to bail and bonds, specifically provides 

that a High Court or Court of Session may 

direct that any person who has been 

released on bail under this Chapter, be 

arrested and commit him to custody, 

therefore, this Court is not inclined to accept 

the submission as raised by Sri Braj Lal.  
 

 7.  The preliminary objection raised 

by Sri Moeez Uddin, learned counsel for 

the opposite parties has force and is 

sustained.  
 

 8.  In view of the above, the present 

petition under section 482,Cr.P.C. is 

dismissed as not maintainable, leaving it 

open for the applicant to take recourse to 

section 439(2),Cr.P.C.  
----------
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(2019)10ILR A 631 

 

ORIGINAL JURISDICTION 

CRIMINAL SIDE 
DATED: ALLAHABAD 02.08.2019 

 

BEFORE 

 
THE HON'BLE RAJUL BHARGAVA, J. 

 

Application u/s 482 No. 27216 of 2019 
 

Nirdosh Tyagi & Ors.              …Applicants 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 

Counsel for the Applicants: 
Sri Zia Naz Zaidi 
 

Counsel for the Opposite Parties: 
A.G.A., Sri Sudhir Mehrotra, Sri Dhirendra 
Kumar Agrahari 

A. Indian Evidence Act, 1872 - Section 
103 - Quashing of Charge-sheet and 
entire criminal proceedings - Plea of alibi 

cannot be examined by this Court in the 
exercise of its inherent powers under 
Section 482 Cr.P.C. - For the Plea of Alibi 

the burden of proof can only be 
discharged by leading evidence before 
the trial Court-Statement recorded under 

Section 161 of Cr.Pc is not a substantive 
piece of evidence - Judicial precedent- 
has to be understood in context of facts 
based on which the observation made 

therein are made. (Para 9,10,11,12,13 & 14) 

Accused resorted to indiscriminate firing upon 
the brother of informant who after sustaining 

injuries succumbed on the spot. 
 
Plea of alibi cannot be examined by this Court 

in the exercise of its inherent powers under 
Section 482 Cr.P.C. whether it is the stage of 
taking cognizance or the framing of charge. 

The Magistrate at the stage of taking 
cognizance of the offence has primarily to be 
satisfied that prima facie commission of 

cognizable offence is disclosed and cannot 
meticulously scan the statements of witnesses 

recorded under Section 161 Cr.P.C. and other 
material / evidence collected during 

investigation by the Investigating Officer. 
 
Section 103 of Evidence Act - The burden of 

proof as to any particular fact lies on that 
person who wishes the Court to believe in its 
existence, unless it is provided by any law that 

the proof of that fact shall lie on any particular 
person - This could be done by leading 
evidence in the trial court. 
 

Statement recorded under Section 161 Cr.P.C. is 
not a substantive piece of evidence and in view 
of proviso Sub-section (1) to Section 162 Cr.P.C. 

the statement can be used only for the limited 
purpose of contradicting the maker thereof in the 
manner laid down in the said proviso. 

Authority/judicial precedent has to be 
understood in context of facts based on which 
the observation made therein are made. The 

ratio of a decision is generally secundum 
subjectam materiam. - The application under 
Section 482 Cr.P.C. is bereft of merit and is, 

accordingly, dismissed. 

Application u/s 482 Cr.P.C. dismissed (E-3) 
 

Case law relied upon/discussed: - 
 
1. St. of Orissa Vs Debendra Nath Padhi 
(2004) 8 S.C.C. 568 

2. Quinn Vs Leathem (1901) AC 495 Earls of 
Halsbury L.C. 

3. Criminal Appeal No.1105 of 2019 Shiv 

Prakash Mishra Vs St. of U.P. & Ors. (S.C. of 
India)- Distinguished on facts. 

(Delivered by Hon'ble Rajul Bhargava, J.) 
 

 1.  Heard Ms Zia Naz Zaidi, learned 

counsel for the applicants, Sri Dhirendra Kumar 

Agrahari, learned counsel for the opposite party 

no.2 and learned A.G.A. for the State and 

perused the material placed on record.  
 

 2.  This application under Section 

482 Cr.P.C. has been filed for quashing 
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the entire criminal proceeding as well as 

charge-sheet no. 14B of 2019 dated 

25.5.2019 in Case No.4050 of 2019 (State 

vs. Nirdosh Tyagi and others) arising out 

of Case Crime No. 202 of 2016 under 

Sections 302 and 120-B IPC, P.S.Sayana, 

District Bulandshahar, pending in the 

court of Chief Judicial Magistrate, 

Bulandshahar.  
 

 3.  Brief facts of this case are that an 

F.I.R. was lodged by opposite party no.2 

on 29.6.2016 at 10.30 a.m. with the 

allegation that on the same day at about 

7.30 a.m., his elder brother Sanjay and 

father were present on the tubewell, at 

that time the applicants and two others 

armed with firearms reached there and 

then accused Nirdosh and Alok resorted 

to indiscriminate firing upon the brother 

of informant who after sustaining injuries 

succumbed on the spot. The accused 

persons unleashed reign of terror by 

indiscriminating firing and fled away 

from the place of the occurrence.  
 

 4.  Submission of learned counsel for 

the applicants is that the applicants have 

not committed any offence and they have 

been falsely nominated in the F.I.R. by 

opposite party no.2. The allegation in the 

F.I.R. that the applicants had taken part in 

commission of murder of informant's 

brother stood falsified from the fact that 

on the date of the incident the applicants 

were present in High Court of Judicature 

at Allahabad on the alleged date and time 

of the incident for swearing an affidavit in 

connection with some case. During 

investigation ample evidence was placed 

before the Investigating Officer that on 

29.06.2016 verification photo for affixing 

on the affidavit was done at 12.23 p.m. 

and 12.24 pm, evidencing that the 

applicants could not have been present at 

the place of the incident in the morning at 

7.30 a.m. Copy of the verification photo 

has been annexed as annexure-4 to the 

affidavit. It has been argued that the 

applicants had also furnished tickets that 

they have travelled by Sangam Express a 

day before the incident i.e. 28.06.2016 

and they had reservation in sleeper class, 

the ticket was booked online on 

28.06.2016.  
 

 5.  The applicants had given the 

tickets to investigating officer that they 

had travelled on 28.06.2016 from 

Ghaziabad to Allahabad and they had 

returned to Ghaziabad on 29.06.2016. The 

investigating officer has also recorded the 

statement of Manager of the hotel where 

the applicants had stayed in a hotel on 

28.06.2019 and checked out on 

29.06.2016. The statement under Section 

161 Cr.P.C. was recorded especially of 

the lawyer who had got photo verification 

done from High Court and statements of 

some other persons from which earlier 

investigating officer drew conclusion that 

the applicants could not remain present on 

the place of the occurrence. Thereafter, 

the matter was transferred to CBCID and 

ultimately charge-sheet was submitted 

against the applicants on which 

cognizance was also taken by learned 

Magistrate. Learned counsel has argued 

that that there was ample evidence in the 

form of documentary and oral evidence 

i.e statements of the witnesses recorded 

under Section 161 Cr.P.C., yet not only 

charge-sheet was submitted by the 

investigating officer for extraneous 

considerations against the applicants but 

learned Magistrate has also taken 

cognizance in a routine manner without 

considering the evidence collected in 

respect of plea of alibi of the applicants. 

Therefore, prayer for quashing the 
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cognizance order and impugned charge-

sheet has been made.  
 

 6.  Per contra, learned A.G.A. as well 

as learned counsel for the opposite party 

no.2 have submitted that the applicants 

had challenged the F.I.R. on the basis of 

plea of alibi and had prayed for quashing 

of the F.I.R. and the entire investigation in 

Criminal Misc. Writ Petition No.14162 of 

2019. The said writ petition was 

dismissed vide order dated 24.05.2019 by 

the Division Bench of this Court while 

recording that from perusal of the F.I.R. 

prima facie offence of committing murder 

is made out against the applicants. The 

F.I.R. was lodged promptly against them. 

The applicants have challenged aforesaid 

order in Special Leave to Appeal 

(Criminal) 5265 of 2019) in which the 

applicants had placed material / evidence 

in support of their plea of alibi. However, 

the Hon'ble Apex Court vide order dated 

17.06.2019 declined to interfere in the 

matter and the SLP was accordingly 

dismissed.  
 

 7.  Learned A.G.A. as well as learned 

counsel for the opposite party no.2 have 

further argued that plea of alibi of an 

accused cannot be considered at the stage 

of taking cognizance or the framing of 

charge against the accused and submitted 

that the applicants will have ample 

opportunity to place their evidence at 

appropriate stage. They have relied on 

judgement of the Hon'ble Apex Court, 

rendered in the case of State of Orissa 

Versus Debendra Nath Padhi, 2004(8) 

Supreme Court Cases 568 which is 

quoted below:  
 

 " .....Further, at the stage of framing 

of charge roving and fishing inquiry is 

impermissible. If the contention of the 

accused is accepted, there would be a 

mini trial at the stage of framing of 

charge. That would defeat the object of 

the Code. It is well-settled that at the 

stage of framing of charge the defence of 

the accused cannot be put forth. The 

acceptance of the contention of the 

learned counsel for the accused would 

mean permitting the accused to adduce 

his defence at the stage of framing of 

charge and for examination thereof at 

that stage which is against the criminal 

jurisprudence. By way of illustration, it 

may be noted that the plea of alibi taken 

by the accused may have to be examined 

at the stage of framing of charge if the 

contention of the accused is accepted 

despite the well settled proposition that it 

is for the accused to lead evidence at the 

trial to sustain such a plea. The accused 

would be entitled to produce materials 

and documents in proof of such a plea at 

the stage of framing of the charge, in case 

we accept the contention put forth on 

behalf of the accused. That has never 

been the intention of the law well settled 

for over one hundred years now. It is in 

this light that the provision about hearing 

the submissions of the accused as 

postulated by Section 227 is to be 

understood. It only means hearing the 

submissions of the accused on the record 

of the case as filed by the prosecution and 

documents submitted therewith and 

nothing more. The expression 'hearing the 

submissions of the accused' cannot mean 

opportunity to file material to be granted 

to the accused and thereby changing the 

settled law. At the state of framing of 

charge hearing the submissions of the 

accused has to be confined to the material 

produced by the police."  
 

 8.  The above judgement relates to 

framing of charge. However, they argued 



634                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

that even at the stage of taking cognizance 

no meticulous scrutiny of the material 

collected during investigation can be 

done.  
 

 9.  After giving my anxious 

consideration to the submission made by 

learned counsel for the parties, I find 

sufficient force in the submission made by 

learned counsel for the opposite party 

no.2 and learned A.G.A. that plea of alibi 

cannot be examined by this Court in the 

exercise of its inherent powers under 

Section 482 Cr.P.C. whether it is the stage 

of taking cognizance or the framing of 

charge. The Magistrate at the stage of 

taking cognizance of the offence has 

primarily to be satisfied that prima facie 

commission of cognizable offence is 

disclosed and cannot meticulously scan 

the statements of witnesses recorded 

under Section 161 Cr.P.C. and other 

material / evidence collected during 

investigation by the Investigating Officer.  
 

 10.  Section 103 of Evidence Act 

says that the burden of proof as to any 

particular fact lies on that person who 

wishes the Court to believe in its 

existence, unless it is provided by any law 

that the proof of that fact shall lie on any 

particular person. Second illustration to 

Section 103 of Indian Evidence Act reads 

as under:  
 B wishes the Court to believe that, at 

the time in question, he was elsewhere. 

He must prove it.  
 

 11.  This proviso makes it obvious 

that burden to establish plea of alibi set up 

by the accused-applicants in petition filed 

under Section 482 Cr.P.C. lay squarely 

upon them. There is hardly any doubt 

regarding this legal proposition. This 

could be done by leading evidence in the 

trial court. Learned counsel for the 

applicants wants this court to believe the 

statements of the some of the witnesses 

recorded under Section 161 Cr.P.C. to 

record a positive finding that the 

applicants could not have been present at 

the scene of occurrence as they were 

present in High Court Allahabad. It is 

well settled that statement recorded under 

Section 161 Cr.P.C. is not a substantive 

piece of evidence. In view of proviso Sub-

section (1) to Section 162 Cr.P.C. the 

statement can be used only for the limited 

purpose of contradicting the maker 

thereof in the manner laid down in the 

said proviso. Therefore, High Court, 

especially in the present case wherein 

brutal day light murder has been 

committted, cannot quash the proceeding 

relying on the wholly inadmissible 

evidence to accept the plea of alibi of the 

applicants.  
 

 12.  Learned counsel for the applicants 

has placed reliance on a recent judgement of 

Hon'ble Apex Court rendered in Criminal 

Appeal No.1105 of 2019 Shiv Prakash 

Mishra Versus State of Uttar Pradesh and 

another wherein the accused were named in 

the F.I.R. and were exonerated during 

investigation and the application for 

summoning them under Section 319 Cr.P.C. 

was moved, based on the plea of alibi and the 

material collected during investigation in 

respect of their plea of alibi the trial court 

refused to summon them and the said order 

was upheld by the High Court of Judicature 

at Allahabad. Thus the Hon'ble Apex Court 

has also recognized that evidence/material 

collected in support of plea of alibi during 

investigation that accused were not present 

on the spot of the incident can be considered, 

even at the stage of summoning them under 

Section 319 Cr.P.C. At the very outset, with 

profound respect and utmost humility, I may 
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record that the aforesaid judgement of 

Hon'ble Apex Court renders no help to 

the applicants and is distinguishable on 

the facts of the case inasmuch as there 

were material contradictions in the 

statements of the witnesses recorded 

during trial.  
 

 13.  It is well settled that 

authority/judicial precedent has to be 

understood in context of facts based on 

which the observation made therein are 

made. The ratio of a decision is generally 

secundum subjectam materiam. In Quinn 

v. Leathem (1901) AC 495, Earls of 

Halsbury L.C. stated:  
 

 "...that every judgment must be read 

as applicable to the particular facts 

proved, or assumed to be proved, since 

the generality of the expressions which 

may be found there are not intended to be 

expositions of the whole law, but 

governed and qualified by the particular 

facts of the case in which such 

expressions are to be found."  
 

 14.  In the light of aforesaid, I do not 

find good ground to quash the impugned 

charge-sheet and the order taking 

cognizance against the applicants.  
 

 15.  The application under Section 

482 Cr.P.C. is bereft of merit and it is, 

accordingly, dismissed.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 17.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

Application u/s 482 No. 32602 of 2019 
 

Smt. Manisha @ Ranu              …Applicant 
Versus 

State of U.P. & Ors.             ...Opp. Parties 
 
Counsel for the Applicant: 
Sri Ray Sahab Yadav 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 – Section 498-
A, 406, 323, 504 and 506 and Cr.P.C., 1973 

- Section 482 - Complaint filed against 
husband and other relatives - Only 
husband of the complainant summoned 

since specific allegations made only 
against him- In exercise of inherent 
powers under Section 482 of Cr.P.C High 

Court cannot examine questions of fact. 
 
Complainant was examined, under Sections 

200 and 202 of Cr.P.C. wherein she has 
specifically levelled accusations against her 
husband only. No recital against in-laws 
regarding demand of dowry. Even, in the 

complaint, it has been written that gift was 
given to her husband by complaint's parents. 
Thus, on the basis of it, only husband was 

summoned for above offence and this order 
was confirmed in the revision as well by the 
revisional Court. 

 
This Court, in exercise of inherent power, 
under Section 482 of Cr.P.C., is not expected to 

analyze the factual aspect of the cases 
because the same remains with trial court, 
being questions of fact. Section 482 of Cr.P.C. 

is the saving of inherent power of High Court, 
with a provision that nothing in this Code shall 
be deemed to limit or affect the inherent 

powers of the High Court to make such orders 
as may be necessary to give effect to any 
order under this Code, or to prevent abuse of 
the process of any Court or otherwise to 

secure the ends of justice. The orders, 
impugned, do not suffer from any illegality or 
irregularity or defeat ends of justice. Hence, 

this proceeding, by way of Application under 
Section 482 of Cr.P.C., merits rejection and as 
such Application stands dismissed accordingly. 
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Application u/s 482 Cr.P.C. dismissed (E-3) 
 

Case law relied upon/discussed: - 
 
1. St. of A.P. Vs Gaurishetty Mahesh JT (2010) 6 

SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 3844 

2. Hamida Vs Rashid (2008) 1 SCC 474 

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 

781 

4. Popular Muthiah Vs St. Represented by 
Insp. of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 

Cr LJ 320 (DB): AIR 1990 SC 49 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 
1005: AIR 1989 SC 1 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  This Application, under Section 

482 of Criminal Procedure Code, has 

been filed by Smt. Manisha @ Ranu, 

against State of U.P. and others, 

challenging the order dated 30.5.2018, 

passed in the Complaint Case No. 1299 of 

2017, Smt. Manisha vs. Vivek Kumar and 

others, under Section 498-A, 406, 323, 

504 and 506 of Indian Penal Code, Police 

Station-Mahila Thana, District Jhansi, 

pending in the court of Judicial 

Magistrate-I, Jhansi as well as order of the 

Revisional Court, dated 15.5.2019, passed 

in Criminal Revision No. 131 of 2018, 

Smt. Manisha vs. State of U.P. and others, 

passed by the Court of Additional District 

& Sessions Judge/Special Judge, Dacoity 

Affected Area, Jhansi, with a prayer for 

allowing this application and quashing of 

impugned order, dated 30.5.2018 in above 

Complaint Case No. 1299 of 2017, as 

well as order of the Revisional court, 

dated 15.5.2019 and for summoning of 

Opposite party nos. 2 , 3, 4, 5 and 6, in 

Complaint Case No. 1299 of 2017, Smt. 

Manisha vs. Vivek Kumar and others, 

under Sections 498-A, 406, 323, 504 and 

506 IPC, Police Station Mahila Thana, 

Jhansi.  
 

 2.  Learned counsel for the applicant 

argued that the complaint was filed 

against Vivek Kumar @ Santosh Kumar 

(Husband), Daya Ram Prajapati, Ashok 

Kumar Prajapati, Ganesh Prasad 

Prajapati, Smt. Poonam @ Pukkhan, and 

Smt. Rajni for offence punishable, under 

Sections 498-A, 406, 323, 504 and 506 

IPC, read with Section 3/4 of Dowry 

Prohibition Act, Police Station Mahila 

Thana, Jhansi, but the learned Magistrate 

passed the impugned order of summoning 

whereby only Opposite party no.1, 

husband of the complainant, has been 

summoned for offence, punishable, under 

Sections 498-A, 406, 323, 504 and 506 

IPC, read with Section 3/4 of Dowry 

Prohibition Act, leaving behind other 

accused persons whereas there was 

sufficient evidence on record, under 

Sections 200 and 202 Cr.P.C., against 

those accused persons, but they were not 

summoned. Criminal Revision, under 

Section 397 of Cr.P.C. was filed against 

the impugned summoning order wherein 

the order of Magistrate was confirmed 

and revision was dismissed. Hence, this 

proceeding, with above prayer.  
 

 3.  Learned AGA, representing State 

of U.P., has vehemently opposed this 

Application, filed under Section 482 of 

Cr.P.C.  
 

 4.  This Court, in exercise of inherent 

power, under Section 482 of Cr.P.C., is 

not expected to analyze the factual aspect 

of the cases because the same remains 

with trial court, being question of fact.  
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 5.  Section 482 of Cr.P.C. is the 

saving of inherent power of High Court, 

with a provision that nothing in this Code 

shall be deemed to limit or affect the 

inherent powers of the High Court to 

make such orders as may be necessary to 

give effect to any order under this Code, 

or to prevent abuse of the process of any 

Court or otherwise to secure the ends of 

justice.  
 

 6.  Meaning thereby this inherent 

power is with High Court (I) to make such 

order as may be necessary to give effect 

to any other order under this Code (II) to 

prevent abuse of the process of any Court 

(III) or otherwise to secure the ends of 

justice. But Apex Court in State of 

Andhra Pradesh v. Gaurishetty 

Mahesh, JT 2010 (6) SC 588: (2010) 6 

SCALE 767: 2010 Cr. LJ 3844 has 

propounded that "While exercising 

jurisdiction under section 482 of the 

Code, the High Court would not 

ordinarily embark upon an enquiry 

whether the evidence in question is 

reliable or not or whether on a reasonable 

apprehension of it accusation would not 

be sustained. That is the function of the 

trial Judge/Court". In another subsequent 

Hamida v. Rashid, (2008) 1 SCC 474, 

hon'ble Apex Court propounded that 

"Ends of justice would be better served if 

valuable time of the Court is spent in 

hearing those appeals rather than 

entertaining petitions under Section 482 at 

an interlocutory stage which after filed 

with some oblique motive in order to 

circumvent the prescribed procedure, or to 

delay the trial which enable to win over 

the witness or may disinterested in giving 

evidence, ultimately resulting in 

miscarriage of Justice". In again another 

subsequent Monica Kumar v. State of 

Uttar Pradesh, (2008) 8 SCC 781, the 

Apex Court has propounded "Inherent 

jurisdiction under Section 482 has to be 

exercised sparingly, carefully and with 

caution and only when such exercise is 

justified by the tests specifically laid 

down in the section itself." While 

interpreting this jurisdiction of High 

Court Apex Court in Popular Muthiah v. 

State, Represented by Inspector of 

Police, (2006) 7 SCC 296 has 

propounded "High Court can exercise 

jurisdiction suo motu in the interest of 

justice. It can do so while exercising other 

jurisdictions such as appellate or 

revisional jurisdiction. No formal 

application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 

substantive as well as procedural matters. 

It can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings".  
 Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, 

(1990) Cr LJ 320 (DB): AIR 1990 SC 

494 has propounded "To prevent abuse of 

the process of the Court, High Court in 

exercise of its inherent powers under 

section 482 could quash the proceedings 

but there would be justification for 

interference only when the complaint did 

not disclose any offence or was frivolous 

vexatious or oppressive" as well as in 

State of Bihar v. Murad Ali Khan, 

(1989) Cr LJ 1005: AIR 1989 SC 1, 

Apex Court propounded "In exercising 

jurisdiction under Section 482 High Court 

would not embark upon an enquiry 

whether the allegations in the complaint 

are likely to be established by evidence or 

not".  
 

 7.  Meaning thereby, exercise of 

inherent jurisdiction under Section 482 
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Cr.P.C. is within the limits, propounded 

as above.  
 

 8.  In the present case, complainant 

was examined, under Sections 200 and 

202 of Cr.P.C. wherein she has 

specifically levelled accusations against 

her husband only. She has said that she 

was married with Vivek Kumar on 

30.4.2013 at Chirgaon and Vivek Kumar 

was in Job at Mumbari. She, after her 

marriage, made her first entry in his 

nuptial house at Chirgaon and she 

remained there for 15 days where her 

husband used to to always say that the 

marriage was settled for Rs.10 laksh ,as 

dowry, whereas complainant's father had 

given cash of Rs.8 Lakhs and house hold 

goods, valuing to Rs.2 lakhs. Complainant 

remained with her husband for one year 

and she conceived pregnancy, when she 

has been sent to Baruasagar, where she 

delivered a family child on 7.7.2014. 

Again she was taken to Mumbai and was 

illtreated by her husband Vivek Kumar, 

who demanded Rs.2 lakhs as the 

additional dowry there-at. He was a 

government employee in Railways, who 

used to give her of of life and caused 

cruelty with the complainant. Her brother-

in-law was also in Railways and was 

having a flat separately at a distance of 

ten steps from her nuptial house. This 

illtreatment was owing to exhortion by 

husband's sister-in-law. Her husband 

beaten her, while at Mumbai. Meaning 

thereby, no recital was there against in-

laws regarding demand of dowry. Even, 

in the complaint, it has been written that 

gift was given to her husband by 

complaint's parents. Thus, on the basis of 

it, only husband was summoned for above 

offence and this order was confirmed in 

the revision as well by the revisional 

Court.  

 9.  In view of above, the orders, 

impugned, do not suffer from any 

illegality or irregularity or defeat ends of 

justice. Hence, this proceeding, by way of 

Application under Section 482 of Cr.P.C., 

merits rejection and as such Application 

stands dismissed accordingly.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 18.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32634 of 2019 
 

Ramesh Chandra & Anr.        …Applicants 
Versus 

State of U.P. & Anr.             ...Opp. Parties 
 
Counsel for the Applicants: 
Sri Brajesh Shukla 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 - Section 498-

A and Cr.P.C., 1973 - Section 482  - 
Applicants being father-in-law and 
mother-in-law summoned for offence 
punishable under Section 498-A, on basis 

of statements recorded under sections 
200 & 202 of the Cr.P.C. and after giving 
full reasons-Jurisdiction under section 

397 Cr.P.C. - Revisional court is never 
expected to analyse factual aspect of the 
matter -Jurisdiction under section 482 of 

the Code - High Court would not 
ordinarily embark upon an enquiry 
whether the evidence in question is 

reliable or not or whether on a reasonable 
apprehension of it accusation would not 
be sustained or whether the allegations in 

the complaint are likely to be established 
by evidence or not. (Para 4,5,6,7 & 8)
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Husband and his family members caused mental 
and physical cruelty with regard to demand of 

additional dowry resulting in ouster of 
Complainant from her nuptial house, but, 
subsequently, taken back by her husband and his 

relatives. She delivered a female child which 
infuriated them culminating in a specific 
occurrence committed by husband, father-in-law, 

and mother-in-law, (both present applicants, 
herein), in which demand of dowry, cruelty with 
regard to it, abuse and threat were given by the 
accused persons. Complaint was filed and the 

version was reiterated by the complainant, in her 
statement, recorded under Section 200 of Cr.P.C 
and witnesses, in their statements, recorded, 

under Section 202 of Cr.P.C. Hence, on the basis of 
those evidences, accused persons were 
summoned for offence, punishable, under Section 

498-A of IPC and this summoning was with full 
reasons and was based on evidence on record. 
 

Revisional court, in exercise of its power of 
revision, conferred under Section 397 of Cr.P.C., 
is never expected to analyze factual aspect of the 

matter and as such Revisional court passed the 
impugned order well within its jurisdiction 
confirming the summoning order. 

 
While exercising jurisdiction under section 482 
of the Code, the High Court would not 
ordinarily embark upon an enquiry whether 

the evidence in question is reliable or not or 
whether on a reasonable apprehension of it 
accusation would not be sustained or whether 

the allegations in the complaint are likely to be 
established by evidence or not. That is the 
function of the trial Judge/Court. 

 
Hence, Application under Section 482 of 
Cr.P.C., stands dismissed accordingly with 

direction to the Applicants to surrender and 
apply for bail before the learned Court below. 
 

Application u/s 482 Cr.P.C. dismissed (E-3) 
 
Case law relied upon/discussed: - 

 
1. St. of A.P. Gaurishetty Mahesh JT (2010) 6 
SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 3844 

 
2. Hamida Vs Rashid (2008) 1 SCC 474 

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 781 

4. Popular Muthiah Vs St. Represented by 
Insp. of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 
Cr LJ 320 (DB): AIR 1990 SC 49 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 

1005: AIR 1989 SC 1 

7. Amrawati & anr. Vs St. of U.P. reported in 
2004 (57) ALR 290 

8. (2009) 3 ADJ 322 (SC) Lal Kamlendra 
Pratap Singh Vs St. of U.P. 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  This Application, under Section 482 

of Criminal Procedure Code, 1973 (In short 

'Cr.P.C.) has been filed, by the applicants, 

Ramesh Chandra and Smt. Ramwati, with a 

prayer for quashing of the summoning order, 

dated 3.10.2018, passed by the Additional 

Chief Judicial Magistrate, Amroha, as well as 

order, dated 10.5.2019, passed by the 

Additional Sessions Judge, Amroha, and a 

further prayer for quashing of entire criminal 

proceeding of Complaint Case No. 730 of 

2018 (Sushama vs. Mahendra singh and 

others), under Section 498-A of Indian Penal 

Code, Police Station Mahila Thana, District 

Amroha.  
 

 2.  Learned counsel for the applicants 

argued that both the applicants are father-

in-law and mother-in-law of the 

complainant and they have been 

summoned for offence, punishable, under 

Section 498-A, whereas similar 

accusation was also made against sister-

in-law and brother-in-law of the 

complainant, who were also summoned, 

but in a proceeding, filed by them, 

proceeding, against them has been stayed. 

Applicants have no concern, but both the 

courts failed to appreciate facts placed 
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before them. Hence, this proceeding, with 

above prayer.  

 

 3.  Learned AGA opposed this 

proceeding.  

 

 4.  From very perusal of the complaint, 

statements, recorded, under Sections 200 

and 202 of Cr.P.C. and other materials, it is 

apparent that the complainant was married 

on 16.1.2012, with Mahendra, Son of 

Ramesh Chandra and Smt. Ramwati. 

Husband, Mahendra, and his family 

members were not satisfied with dowry 

given in the marriage. They were causing 

mental and physical cruelty with regard to 

demand of additional dowry of Rs. 5 lakhs. 

She was ousted from her nuptial house, but, 

subsequently, taken back by her husband 

and his relatives on 1.10.2014. She 

delivered a female child on 11.9.2017, 

which furiated them. A specific occurrence 

of 11.3.2018 of 5.00 PM has been said on 

oath, which was said to have been 

committed by Mahendra, husband, father-

in-law, Ramesh Chandra and mother-in-

law, Smt. Ramwati (both present applicants, 

herein), with Surendra and Chaman @ 

Laxmi in which demand of dowry, cruelty 

with regard to it, abuse and threat were 

given by those accused persons. Thenafter, 

this complaint was filed and this version 

was reiterated by the complainant, in her 

statement, recorded under Section 200 of 

Cr.P.C and her two witnesses, CW-1, 

Devendra Kumar and CW-2, Premwati, in 

their statements, recorded, under Section 

202 of Cr.P.C. Hence, on the basis of those 

evidences, accused persons were summoned 

for offence, punishable, under Section 498-

A of IPC and this summoning was with full 

reasons and was based on evidence on 

record.  
 5.  Revisional court, in exercise of its 

power of revision, conferred under 

Section 397 of Cr.P.C., is never expected 

to analyze factual aspect of the matter and 

as such Revisional court passed the 

impugned order well within its 

jurisdiction confirming the summoning 

order.  
 

 6.  Saving of inherent power of High 

Court, as given under Section 482 Cr.P.C, 

provides that nothing in this Code shall be 

deemed to limit or affect the inherent 

powers of the High Court to make such 

orders as may be necessary to give effect 

to any order under this Code, or to 

prevent abuse of the process of any Court 

or otherwise to secure the ends of justice.  
 Meaning thereby this inherent power 

is with High Court (I) to make such order 

as may be necessary to give effect to any 

other order under this Code (II) to prevent 

abuse of the process of any Court (III) or 

otherwise to secure the ends of justice. 

But Apex Court in State of Andhra 

Pradesh v. Gaurishetty Mahesh, JT 

2010 (6) SC 588: (2010) 6 SCALE 767: 

2010 Cr. LJ 3844 has propounded that 

"While exercising jurisdiction under 

section 482 of the Code, the High Court 

would not ordinarily embark upon an 

enquiry whether the evidence in question 

is reliable or not or whether on a 

reasonable apprehension of it accusation 

would not be sustained. That is the 

function of the trial Judge/Court". In 

another subsequent Hamida v. Rashid, 

(2008) 1 SCC 474, hon'ble Apex Court 

propounded that "Ends of justice would 

be better served if valuable time of the 

Court is spent in hearing those appeals 

rather than entertaining petitions under 

Section 482 at an interlocutory stage 

which after filed with some oblique 

motive in order to circumvent the 

prescribed procedure, or to delay the trial 

which enable to win over the witness or 
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may disinterested in giving evidence, 

ultimately resulting in miscarriage of Justice". 

In again another subsequent Monica Kumar 

v. State of Uttar Pradesh, (2008) 8 SCC 

781, the Apex Court has propounded 

"Inherent jurisdiction under Section 482 has to 

be exercised sparingly, carefully and with 

caution and only when such exercise is 

justified by the tests specifically laid down in 

the section itself." While interpreting this 

jurisdiction of High Court Apex Court in 

Popular Muthiah v. State, Represented by 

Inspector of Police, (2006) 7 SCC 296 has 

propounded "High Court can exercise 

jurisdiction suo motu in the interest of justice. 

It can do so while exercising other 

jurisdictions such as appellate or revisional 

jurisdiction. No formal application for 

invoking inherent jurisdiction is necessary. 

Inherent jurisdiction can be exercised in 

respect of substantive as well as procedural 

matters. It can as well be exercised in respect 

of incidental or supplemental power 

irrespective of nature of proceedings".  

 
 Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, 

(1990) Cr LJ 320 (DB): AIR 1990 SC 

494 has propounded "To prevent abuse of 

the process of the Court, High Court in 

exercise of its inherent powers under 

section 482 could quash the proceedings 

but there would be justification for 

interference only when the complaint did 

not disclose any offence or was frivolous 

vexatious or oppressive" as well as in 

State of Bihar v. Murad Ali Khan, 

(1989) Cr LJ 1005: AIR 1989 SC 1, 

Apex Court propounded "In exercising 

jurisdiction under Section 482 High Court 

would not embark upon an enquiry 

whether the allegations in the complaint 

are likely to be established by evidence or 

not".  

 7.  Meaning thereby, exercise of 

inherent jurisdiction under Section 482 

Cr.P.C. is within the limits, propounded 

as above.  
 

 8.  In view of what has been 

discussed above, this proceeding, under 

Section 482 of Cr.P.C., lacks merits and 

as such, this Application, under Section 

482 of Cr.P.C., stands dismissed.  
 

 9.  However, it is directed that if the 

applicants appear and surrender before the 

court below within 30 days from today 

and apply for bail, their prayer for bail 

shall be considered and decided in view 

of the settled law laid by this Court in the 

case of Amrawati and another Vs. State 

of U.P. reported in 2004 (57) ALR 290 

as well as judgement passed by Hon'ble 

Apex Court reported in 2009 (3) ADJ 322 

(SC) Lal Kamlendra Pratap Singh Vs. 

State of U.P.  
 

 10.  For a period of 30 days from 

today, no coercive action shall be taken 

against the applicants. However, in case, 

the applicants do not appear before the 

Court below within the aforesaid period, 

coercive action shall be taken against 

them.  
---------- 

 

(2019)10ILR A 641 

 

ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 17.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Application u/s 482 No. 32617 of 2019 
 

Smt. Kanta Devi & Anr.          …Applicants 
Versus 
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State of U.P. & Anr.             ...Opp. Parties 
 

Counsel for the Applicants: 
Sri Anil Kumar Dubey, Sri Dilip Kumar 
Goswami 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 – Sections 
420 and Cr.P.C., 1973 - Section 482 - 

Complaint Case - Dishonest deception by 
accused stood established from the 
evidence led before the Court below - In 

exercise of inherent powers under 
Section 482 of Cr.P.C, High Court would 
neither appreciate the factual aspects of 

the case, nor embark upon an enquiry 
whether the allegations in the complaint 
are likely to be established by evidence 

or not. (Para 2,4,5,6,7 & 8) 
 
On facts, it is apparent that there was 

dishonest deception by the Applicants, who 
had taken money in lieu of promise for making 
transfer of a plot of land and there was 

evidence to this effect, under Section 200 of 
Cr.P.C., which stood further corroborated by 
evidence, recorded, under Section 202 of 
Cr.P.C., hence summoning order was passed 

for offence, punishable, under above sections, 
against the applicants. 
 

In exercise of inherent power, conferred by 
Section 482 of Cr.P.C., factual aspect is not to 
be appreciated by this Court because of same 

being question of fact. Allegations made in the 
complaint are supported by evidence, recorded 
in the enquiry, by the Magistrate, hence 

cannot be interfered with by this Court. 
 
Section 482 Cr.P.C, provides that nothing in 

this Code shall be deemed to limit or affect the 
inherent powers of the High Court to make 
such orders as may be necessary to give effect 

to any order under this Code, or to prevent 
abuse of the process of any Court or otherwise 
to secure the ends of justice. In exercising 
jurisdiction under Section 482 High Court 

would not embark upon an enquiry whether 
the allegations in the complaint are likely to be 
established by evidence or not. Application 

dismissed. 
 

Application u/s 482 Cr.P.C. dismissed (E-3) 
 
Case law relied upon/discussed: - 

 
1. St. of A.P. Vs Gaurishetty Mahesh JT (2010) 
6 SC 588: (2010) 6 SCALE 767: 2010 Cr. LJ 

3844 
 
2. Hamida Vs Rashid (2008) 1 SCC 474 
  

3. Monica Kumar Vs St. of U.P. (2008) 8 SCC 
781 

4. Popular Muthiah Vs St. Represented by 

Insp. of Police (2006) 7 SCC 296 

5. Dhanlakshmi Vs R. Prasana Kumar (1990) 
Cr LJ 320 (DB): AIR 1990 SC 49 

6. St. of Bihar Vs Murad Ali Khan (1989) Cr LJ 
1005: AIR 1989 SC 1 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  Heard learned counsel for the 

applicants over this Application, moved 

under Section 482 of Criminal Procedure 

Code, 1973 (In short 'Cr.P.C.), by Smt. 

Kanta Devi and Dinesh Baghel, against 

State of U.P. and Mitthan Khan, 

challenging summoning order, dated 

13.3.2019, passed in Complaint Case No. 

6901940 of 2018 (Mitthan Khan vs. 

Zannat & others), under Section 420 of 

Indian Penal Code (In short 'IPC'), Police 

Station-Shahganj, District Agra, pending 

in the court of Additional Chief Judicial 

Magistrate, court no.4, Agra as well as 

impugned summoning order, dated 

13.3.2019 and other process issued 

against them.  
 

 2.  Learned counsel for the applicants 

argued that both the applicants are having 

no concern nor there was any evidence for 

their summoning for offence, punishable, 
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under Section 420 of IPC, whereas vide 

impugned order, dated 13.3.2019, they 

have been summoned, but no summoning 

is there for those other accused persons, 

who were also made party in complaint, 

filed by the complainant, Opposite party 

no.2. Hence, this was abuse of process of 

court and as such this Application, with a 

prayer for quashing of impugned 

summoning order and entire proceeding 

of above case.  
 

 3.  Learned AGA, representing State 

of U.P., has vehemently opposed this 

Application, under Section 482 of Cr.P.C.  
 

 4.  Having heard learned counsel for 

both sides and gone through the summoning 

order as well as the complaint, filed before the 

Magistrate, it is apparent that the complaint 

was filed by Mitthan Khan against Zannat and 

five others for offence, punishable, under 

Sections 147, 148, 420, 467, 468, 471, 323, 

504, 506 and 120B of IPC, Police Station-

Shahganj, District Agra, by way of an 

application, moved, under Section 156 (3) of 

Cr.P.C., which was treated to be a complaint, 

wherein contention was that Mitthan Khan 

entered in an agreement for purchase of a plot 

of 40 sq. yard of Khasra No. 59, Mauja 

Dauretha, Tehsil & District Agra, through a 

dealer, Mukesh Kumar with Dinesh Baghal, 

applicant no.2 herein, and in lieu of above, 

amount of Rs.75,000/- and Rs.30,000/- were 

paid to Dinesh Baghel and his wife, Kanta 

Devi, applicant no.1 herein. Subsequently, 

Rs.1,45,000/- was also paid in cash to them, 

but they did not execute sale deed, rather 

disclosed the property to be owned by Zannat. 

Ultimately, by making additional payment, 

through Bank Cheque, above property was 

got purchased, by way of registered sale deed 

from Zannat on 23.6.2017. Lateron, it was 

came to notice that Kanta Devi had executed 

sale deed in favour of Bhuri Begum, 

fraudulently, for the same plot, prior to 

execution of sale deed by Zannat. Hence, it 

was a dishonest deception by Dinesh Baghel 

and Kanta Devi, who had taken money in lieu 

of promise for making transfer of above plot 

and there was evidence to this effect, under 

Section 200 of Cr.P.C., which stood further 

corroborated by evidence, recorded, under 

Section 202 of Cr.P.C., that is why 

summoning order was passed for offence, 

punishable, under above sections, against the 

applicants.  
 

 5.  In exercise of inherent power, 

conferred by Section 482 of Cr.P.C., 

factual aspect is not to be appreciated by 

this Court because of same being question 

of fact. Allegations made in the complaint 

are supported by evidence, recorded in the 

enquiry, by the Magistrate, hence cannot 

be interfered with by this Court.  
 

 6.  Section 482 Cr.P.C, provides that 

nothing in this Code shall be deemed to 

limit or affect the inherent powers of the 

High Court to make such orders as may 

be necessary to give effect to any order 

under this Code, or to prevent abuse of 

the process of any Court or otherwise to 

secure the ends of justice.  
 

 7.  Meaning thereby this inherent 

power is with High Court (I) to make such 

order as may be necessary to give effect to 

any other order under this Code (II) to 

prevent abuse of the process of any Court 

(III) or otherwise to secure the ends of 

justice. But Apex Court in State of Andhra 

Pradesh v. Gaurishetty Mahesh, JT 2010 

(6) SC 588: (2010) 6 SCALE 767: 2010 

Cr. LJ 3844 has propounded that "While 

exercising jurisdiction under section 482 of 

the Code, the High Court would not 

ordinarily embark upon an enquiry whether 

the evidence in question is reliable or not or 
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whether on a reasonable apprehension of it 

accusation would not be sustained. That is 

the function of the trial Judge/Court". In 

another subsequent Hamida v. Rashid, 

(2008) 1 SCC 474, hon'ble Apex Court 

propounded that "Ends of justice would be 

better served if valuable time of the Court is 

spent in hearing those appeals rather than 

entertaining petitions under Section 482 at 

an interlocutory stage which after filed with 

some oblique motive in order to circumvent 

the prescribed procedure, or to delay the 

trial which enable to win over the witness or 

may disinterested in giving evidence, 

ultimately resulting in miscarriage of 

Justice". In again another subsequent 

Monica Kumar v. State of Uttar Pradesh, 

(2008) 8 SCC 781, the Apex Court has 

propounded "Inherent jurisdiction under 

Section 482 has to be exercised sparingly, 

carefully and with caution and only when 

such exercise is justified by the tests 

specifically laid down in the section itself." 

While interpreting this jurisdiction of High 

Court Apex Court in Popular Muthiah v. 

State, Represented by Inspector of Police, 

(2006) 7 SCC 296 has propounded "High 

Court can exercise jurisdiction suo motu in 

the interest of justice. It can do so while 

exercising other jurisdictions such as 

appellate or revisional jurisdiction. No 

formal application for invoking inherent 

jurisdiction is necessary. Inherent 

jurisdiction can be exercised in respect of 

substantive as well as procedural matters. It 

can as well be exercised in respect of 

incidental or supplemental power 

irrespective of nature of proceedings".  

 
 Regarding prevention of abuse of 

process of Court, Apex Court in 

Dhanlakshmi v. R.Prasana Kumar, 

(1990) Cr LJ 320 (DB): AIR 1990 SC 

494 has propounded "To prevent abuse of 

the process of the Court, High Court in 

exercise of its inherent powers under section 

482 could quash the proceedings but there 

would be justification for interference only 

when the complaint did not disclose any 

offence or was frivolous vexatious or 

oppressive" as well as in State of Bihar v. 

Murad Ali Khan, (1989) Cr LJ 1005: 

AIR 1989 SC 1, Apex Court propounded 

"In exercising jurisdiction under Section 

482 High Court would not embark upon an 

enquiry whether the allegations in the 

complaint are likely to be established by 

evidence or not".  
 

 8.  Meaning thereby, exercise of 

inherent jurisdiction under Section 482 

Cr.P.C. is within the limits, propounded 

as above.  
 

 9.  In view of what has been 

discussed above, this Application, being 

devoid of merits, stands dismissed.  
---------- 
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A. Criminal Law Amendment Act,  1908 -
Section 7 - Quashing of Charge-sheet and 

Summoning Order – On the basis of 
allegations prima facie case made out- 
Alibi-is a matter of evidence-Impermissible 

to consider defence of accused at this 
stage- Criminal Procedure Code, 1973-
Purpose of coercive processes- to procure 

the attendance of accused before the 
Court in trial-Issuance of process like 
summons then bailable warrant or non-
bailable warrant as and when required 

under the alternating circumstances 
before the court is not punitive-Interest of 
Justice and Bonafides-Requirement of 

balance-Application for bail by the 
applicant to be considered on the same 
day by the court concerned. (Para 

12,14,18,21,22,23,25,26,34 & 35) 
 
The allegations in the FIR are disclosing the 

commission of offence as the allegations made 
therein on being taken on their face value as 
correct, in their entirety, the allegations do not 

seem impossible or improbable. Defences 
cannot be looked into at this stage and the 
Court has to see into the FIR allegations and 

the materials placed before the Court in the 
chargesheet only. The question whether the 
accused-applicant was present in the assembly 
or not is of evidence which can be seen only in 

the trial. 
 
In the present case when accused are alleged, 

blocking the national highway obstructing the 
movement of passengers on the road by using 
criminal force making inflammatory, 

derogatory and abusing speeches, causing 
apprehension in the mind of people, are 
undoubtedly fulfilling the ingredients of such 

offence with which the accused persons are 
slapped. 
 

Making prima facie findings by this Court as to 
the correctness, falsity of allegations in the FIR 
or the materials included in the chargesheet 

would be premature at this stage. It is 
sufficient to see that whether the FIR 
allegations along with the materials placed on 

record are fulfilling the ingredients of the 
offence alleged against the accused. There is 
no prima facie case as to the quashing of FIR 
found in the application, therefore, it deserves 

to be rejected. 
 

It is clear that after chargesheet, summoning 
was made first by the Court and ultimately 
after the lapse of eight years, presently non-

bailable warrant is running against the 
accused-applicant.Therefore, there is no skip 
in the procedure and no abuse of process on 

the part of complainant or the Court reflecting 
from the application. In view of the procedure 
provisioned in Criminal Procedure Code, 1973 
to procure the attendance of accused before 

the Court in proceeding of trial the issuance of 
process like summons then bailable warrant or 
non-bailable warrant as and when required 

under the alternating circumstances before the 
court is not punitive. 
 

Simply by reason of defaulting the process of 
the Court issued to procure her appearance in 
the trial her arrest can cause irreparable loss 

to her present reputation. 
 
Interest of justice to make balance between the 

apprehension of the feared applicant from the 
non-bailable warrant running against her with 
regard to irreparable loss of her reputation and in 

convenience of her presence being lady of 68 
years old age and the proceeding of a legitimate 
trial running against her. 
 

7. The accused-applicant to appear and apply 
for bail, the Court concerned is to entertain 
the same, if possible, on the same date 

keeping in mind that the accused-applicant is 
a 68 years old lady and is willing to participate 
in the proceedings. Application under Section 

482 Cr.P.C. disposed of accordingly.   
   
Application u/s 482 Cr.P.C. disposed of (E-3) 

 
Case law relied upon/discussed: - 
 

1. Inder Mohan Goswami Vs St. of U.K. 
(2007)12 SCC 1 

2. Ramchandran Vs St. of Ker. reported in AIR 

(2011) SCC 3581 

3. Mahesh Chaudhary Vs St. of Raj. & anr. 
(2009) 4 SCC 439 

4. Kamaladevi Agarwal Vs St. of W.B. & ors. 
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[(2002) 1 SCC 555] 

5. St. of Har. & ors. Vs Bhajan Lal & ors. 

reported in MANU/SC/0012/1992 

6. Joginder Kumar Vs St. of U.P. (1994) 4SCC 
260 

7. Amravati Vs St. of U.P. reported in (2005) 
CRLJ 755 (Allahabad) 

8. Lal Kamlendra Pratap Singh Vs St. of U.P. & 

anr. reported in 2009 (3) ADJ 322 

(Delivered by Hon'ble Vikas Kunvar 

Srivastav, J.) 
 

 1.  The application in hand is moved 

under section 482 of Criminal procedure 

code,1973 by learned counsel on behalf of 

applicant-accused involved in case crime 

no.1147 registered under Sections 147, 

149, 341, 332, 352, 336, 506 of IPC and 

Section 7 of Criminal Law Amendment 

Act in Police Station Gazipur, District 

Lucknow. The applicant seeks following 

reliefs- 
 

 "To quash/set aside the chargesheet 

submitted by police after investigation 

and the order dated 22.07.2011 

summoning the accused in the case."  
 

 2.  Heard the learned counsel for the 

applicant and the Learned AGA appearing 

on behalf of the state opposite parties. 

Perused the materials available on record. 
 

 3.  Learned counsel has moved this 

application with grounds for the relief of 

quashing the chargesheet no.125 of 

20111, submitted by police after 

investigation of case crime no.1147 of 

2008 under Sections 147, 149, 341, 332, 

352, 336, 506 of IPC and Section 7 of 

Criminal Law Amendment Act. The 

grounds as pleased are:- 

 "First information report was lodged by 

the Station Officer of Police Station Gazipur, 

District Lucknow dated 01.10.2008 reporting 

the incident that an Ex-MLA, 'Rajendra 

Singh Yadav' alongwith corporator, 'Smt. 

Malti Singh' and companions, more than two 

hundred in number, blocked the national 

highway near Surendra Nagar turning and 

thus obstructed the traffic. They were raising 

slogans using inflammatory and filthy words 

against government and the administration, 

they were delivering inflammatory speeches. 

When they were requested to remove the 

blockade from the road for the sake of public 

convenience, irritated thereby they jointly 

assaulted and made the police party, 

threatened and began to pelt the bricks and 

stones."  
 

 4.  Learned counsel in the above 

context submits that the MLA and the 

corporator are members of well reputed 

family and elected representative of 

public. They individually have not used 

any filthy or derogatory word. Since at the 

time of incident the applicant was in 

power being leader of ruling party, in her 

connivance the police falsely implicated 

her. 
 

 5.  Learned counsel further submits 

that none of the offence under Sections 

147, 149, 341, 334, 352, 336, 506 of IPC 

and Section 7 of Criminal Law 

Amendment Act is made out from the 

allegations in F.I.R. then also the 

Investigating Officer, under the pressure 

of leaders of the ruling party, submitted 

the chargesheet without any materials to 

support the constitution of offence 

thereunder. 
 

 6.  Before entering into merit of the 

present application under Section 482 

Cr.P.C., it would be relevant to keep into 
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mind the scope and ambit of the said 

section and circumstances under which 

the extra ordinary power of the court 

inherent therein can be exercised. It is 

explained in a plethora of judgements of 

the Honorable the Apex Court. One of 

those judgements is, Inder Mohan 

Goswami v. State of Uttaranchal 

(2007)12 SCC 1, para 23 is quoted here 

under: 
 

 "This court in a number of cases has 

laid down the scope and ambit of courts 

powers under section 482 Cr.P.C. Every 

High Court has inherent power to act ex 

debito justitiae to do real and substantial 

justice, for the administration of which 

alone it exists, or to prevent abuse of the 

process of the court. Inherent power 

under section 482 Cr.P.C. can be 

exercised:  
 

 (i) to give effect to an order under the 

Code; 
 (ii) to prevent abuse of the process of 

court, and 
 (iii) to otherwise secure the ends of 

justice." 
 

 7.  In the light of materials placed on 

record as well as ingredients of the 

concerned Sections of IPC and Criminal 

Law Amendment Act wherein the 

applicant is charged, Sections 147 and 

149 from the offence falling under 

Chapter VIII of the IPC relate to, "offence 

against the tranquility", Section 146 of the 

IPC defines the 'rioting', ingredients to 

constitute offence are given under Section 

146 IPC. It is constituted, when force or 

violence is used by an unlawful assembly 

or by any member thereof, in prosecution 

of the criminal object of such assembly, 

every member of such assembly is guilty 

of the offence of rioting. 

 8.  Section 147 of the IPC provides 

punishment of imprisonment of 

description for a term which may extend 

to two years or with fine or with both, the 

offence is cognizable and bailable. 
 

 9.  Section 149 of the IPC is relating to 

common object wherein every member of 

unlawful assembly is guilty of offence 

committed in prosecution of common object. 
 

 10.  "Unlawful Assembly" is 

defined in Chapter VIII of IPC in Section 

141 as an assembly of five or more 

persons and is designated "Unlawful 

Assembly." If the common object of the 

persons comprising the assembly is: 
 

 "(First) -- To overawe by criminal 

force, or show of criminal force, 1[the 

Central or any State Government or 

Parliament or the Legislature of any 

State], or any public servant in the 

exercise of the lawful power of such 

public servant; or  
 (Second) -- To resist the execution of 

any law, or of any legal process; or  
 (Third) -- To commit any mischief or 

criminal trespass, or other offence; or  
 (Fourth) -- By means of criminal 

force, or show of criminal force, to any 

person, to take or obtain possession of 

any property, or to deprive any person of 

the enjoyment of a right of way, or of the 

use of water or other incorporeal right of 

which he is in possession or enjoyment, or 

to enforce any right or supposed right; or  
 (Fifth) -- By means of criminal force, 

or show of criminal force, to compel any 

person to do what he is not legally bound 

to do, or to omit to do what he is legally 

entitled to do. Explanation.--An assembly 

which was not unlawful when it 

assembled, may subsequently become an 

unlawful assembly."  
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 11.  To determine the existence of 

common object, the Court is required to 

see the circumstances in which the 

incident had taken place and conduct of 

the members of unlawful assembly 

including the weapon of offence though 

carried or used on the spot. This can be 

find out from circumstances and facts 

proved in trial on the basis of legally 

adduced evidence. 
 

 12.  Further, in the case of 

Ramchandran Vs. State of Kerala 

reported in AIR (2011) SCC 3581, it is 

alleged that common object may be 

formed in spur of the moment. "Prior 

concern in the sense of meeting of 

unlawful assembly of members is not 

necessary" whether or not the common 

object of the unlawful assembly was 

possessed by him or her at the time of 

incident is immaterial. The question 

whether the accused-applicant was 

present in the assembly or not is of 

evidence which can be seen only in the 

trial. 
 

 13.  Further, Section 341 of the IPC 

falls in Chapter XVI, "offence effecting 

the human body". One of such offence is 

'wrongful restraint', defined under Section 

339 of IPC, when a person voluntarily 

obstructs another person so as to prevent 

that person from proceeding in any 

direction in which that person has have a 

right to proceed, is said to wrongfully 

restrain that person. Section 341 is 

punishment for wrongful restraint. 
 

 14.  In the present matter, it is 

alleged in the FIR that national highway 

was blocked by the accused-applicant 

alongwith the accused MLA and their 

companions more than two hundred in 

person. The public at large were stood 

obstructed on the highway, restrained to 

move on the road in the direction where 

they were proceeding and had right to 

proceed. As such these allegations even if 

their face value taken in their entirety, 

they constitute fulfilling their ingredients. 
 

 15.  Section 332 and Section 336 of 

IPC are also the offence "affecting the 

human body" and relate with the offence 

of hurt. Both the above offences are 

related to voluntarily causing hurt to 

detect public servant from his duty and at 

endangering life or personal safety of 

others respectively. 
 

 16.  In the present case, the 

allegation is to the effect that the police 

officials when forbidden and requested 

the unlawful assembly to remove the 

blockade and let the public free to move 

on the road, they became irritated and 

began to attack the police party throwing 

bricks and stones upon them. They were 

making slogans in absurd and derogatory 

words thus offence of Section 506 of IPC 

is slapped thereon. 
 

 17.  So far as Section 352 of IPC is 

concerned, it falls within Chapter XVI, 

"offence affecting the life". Criminal 

force is defined in Section 350 of the IPC. 

It is constituted when a person 

intentionally uses force without that 

person's consent in order to commit any 

offence or intending by the use of such 

force to cause, or nothing it to be likely 

that by the use of such force he will cause 

injury, fear or annoyance to the person to 

whom the force is used, is said to use 

criminal force to others. Further, assault is 

defined under Section 351 of IPC and this 

offence is constituted when a person 

makes any gesture, or any preparation 

intending or nothing it to be likely the 
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such gesture or preparation will cause any 

person to apprehend that he who makes 

gesture or makes the preparation is about 

to use criminal force to that person. 

Section 352 of IPC is the punishment for 

assault or criminal force otherwise on 

grave provocation. 
 

 18.  In the present case when accused 

are alleged, blocking the national highway 

obstructing the movement of passengers on 

the road by using criminal force making 

inflammatory, derogatory and abusing 

speeches, causing apprehension in the mind 

of people, are undoubtedly fulfilling the 

ingredients of such offence with which the 

accused persons are slapped. Further, on 

being forbidden by the police personnel 

having been requested to remove the 

blockade, the unlawful assembly led by the 

applicant attacked the police party, began 

stone pelting and throwing bricks on the 

police party are reported in unambiguous 

explicit words in the first information report. 
 

 19.  Hon'ble the Supreme Court in 

Mahesh Chaudhary Vs. State of 

Rajasthan and Another reported in 

(2009) 4 SCC 439 in para 11, 12, 14 and 

17 has held as under: 
 

 "11. The principle providing for 

exercise of the power by a High Court 

under Section 482 of the Code of 

Criminal Procedure to quash a criminal 

proceeding is well known. The court shall 

ordinarily exercise the said jurisdiction, 

inter alia, in the event the allegations 

contained in the FIR or the Complaint 

Petition even if on face value are taken to 

be correct in their entirety, does not 

disclose commission of an offence.  
 12. It is also well settled that save 

and except very exceptional 

circumstances, the court would not look 

to any document relied upon by the 

accused in support of his defence. 

Although allegations contained in the 

complaint petition may disclose a civil 

dispute, the same by itself may not be a 

ground to hold that the criminal 

proceedings should not be allowed to 

continue. For the purpose of exercising its 

jurisdiction, the superior courts are also 

required to consider as to whether the 

allegations made in the FIR or Complaint 

Petition fulfill the ingredients of the 

offences alleged against the accused. 
 14. While saying so, we are not 

unmindful of the limitations of the court's 

power under Section 482 of the Code of 

Criminal Procedure which is primarily 

for one either to prevent abuse of the 

process of any Court or otherwise to 

secure the ends of justice. The court at 

that stage would not embark upon 

appreciation of evidence. The Court shall 

moreover consider the materials on 

record as a whole. 
 In Kamaladevi Agarwal vs. State of 

W.B. & ors. [(2002) 1 SCC 555], this 

Court opined:  
 "7. This Court has consistently held 

that the revisional or inherent powers of 

quashing the proceedings at the initial 

stage should be exercised sparingly and 

only where the allegations made in the 

complaint or the FIR, even if taken it at 

the face value and accepted in entirety, do 

not prima facie disclose the commission 

of an offence. Disputed and controversial 

facts cannot be made the basis for the 

exercise of the jurisdiction."  
 It was furthermore observed that the 

High Court should be slow in interfering 

with the proceedings at the initial stage 

and that merely because the nature of the 

dispute is primarily of a civil nature, the 

criminal prosecution cannot be quashed 

because in cases of forgery and fraud 
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there would always be some element of 

civil nature.  
17. The charge-sheet, in our opinion, prima 

facie discloses commission of offences. A fair 

investigation was carried out by the 

Investigating Officer. The charge-sheet is a 

detailed one. If an order of cognizance has 

been passed relying on or on the basis 

thereof by the learned Magistrate, in our 

opinion, no exception thereto can be taken. 

We, therefore, do not find any legal infirmity 

in the impugned orders. We, however, must 

place on record that before us Mr. Dhankar 

stated that the appellant is ready and willing 

to get the disputes and differences between 

the parties settled. 
 

 20.  As such power under Section 

482 Cr.P.C. is to be exercised to prevent 

abuse of process of Court or to secure 

ends of justice as repeatedly have been 

held and guided by the Hon'ble the Apex 

Court in present case where the relief of 

chargesheet on the basis of facts and 

materials placed before the Court and 

discussed hereinabove, relief of quashing 

the chargesheet is sought. 
 

 21.  Here the allegations in the FIR 

under Sections 147, 149, 341, 332, 352, 

336, 506 of IPC and Section 7 of Criminal 

Law Amendment Act in Police Station 

Gazipur, District Lucknow are disclosing 

the commission of offence as the 

allegations made therein on being taken 

on their face value as correct, in their 

entity the allegations do not seem 

impossible or improbable. Further, 

Hon'ble the Apex Court held that while 

considering the materials placed before 

the Court for quashing the chargesheet 

should not to embark upon the 

appreciation of evidence, and should 

consider only materials on record as a 

whole. 

 22.  In the present case, the allegations 

in the FIR and materials placed before the 

Court as collected by the Investigating 

Officer in chargesheet submitted before the 

Magistrate are fulfilling the ingredients of 

the offence alleged against the accused. So 

far as the defences as to the malafide of 

leaders of ruling party, connivance with the 

police of such leaders for false implication 

or to be gathered from the evidence legally 

adduced before the Court during trial. Such 

defences can not be looked into at this stage 

and the Court has to see into the FIR 

allegations and the materials placed before 

the Court in the chargesheet only. 
 

 23.  Making prima facie findings by 

this Court as to the correctness, falsity of 

allegations in the FIR or the materials 

included in the chargesheet would be 

premature, at this stage. It is sufficient to 

see that whether the FIR allegations 

alongwith with the materials placed on 

record are fulfilling the ingredients of the 

offence alleged against the accused. 
 

 24.  In the case of State of Haryana 

and Ors. Vs. Bhajan Lal and Ors. 

reported in MANU/SC/0012/1992, the 

following seven guidelines are given: 
 

 "(1) Where the allegations made in 

the first information report or the 

complaint, even if they are taken at their 

face value and accepted in their entirety 

do not prima facie constitute any offence 

or make out a case against the accused.  
 (2) Where the allegations in the first 

information report and other materials, if 

any, accompanying the FIR do not 

disclose a cognizable offence, justifying 

an investigation by police officers under 

Section 156(1) of the Code except under 

an order of a Magistrate within the 

purview of Section 155(2) of the Code. 
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 (3) Where the uncontroverted 

allegations made in the FIR or complaint 

and the evidence collected in support of 

the same do not disclose the commission 

of any offence and make out a case 

against the accused. 
 (4) Where, the allegations in the FIR 

do not constitute a cognizable offence but 

constitute only a non-cognizable offence, 

no investigation is permitted by a police 

officer without an order of a Magistrate as 

contemplated under Section 155(2) of the 

Code. 
 (5) Where the allegations made in the 

FIR or complaint are so absurd and 

inherently improbable on the basis of 

which no prudent person can ever reach a 

just conclusion that there is sufficient 

ground for proceeding against the 

accused. 
 (6) Where there is an express legal 

bar engrafted in any of the provisions of 

the Code or the concerned Act (under 

which a criminal proceeding is instituted) 

to the institution and continuance of the 

proceedings and/or where there is a 

specific provision in the Code or the 

concerned Act, providing efficacious 

redress for the grievance of the aggrieved 

party. 
 (7) Where a criminal proceeding is 

manifestly attended with mala fide and/or 

where the proceeding is maliciously 

instituted with an ulterior motive for 

wreaking vengeance on the accused and 

with a view to spite him due to private 

and personal grudge." 
 

 25.  In view of the aforesaid 

guidelines of Hon'be Supreme Court, it is 

clear from the materials placed before the 

Court in the application that there is no 

prima facie case to interfere in the lower 

court's proceeding or to quash the 

chargesheet after such long lapse of time 

of eight years or to set aside the non-

bailable warrant running against the 

accused-applicant. The purpose of Section 

482 Cr.P.C. and the power given therein 

is not to exercise the same for stifling the 

bonafide proceeding of the Court unless 

some abuse of process is sufficiently 

shown. The power is to be used sparingly. 
 

 26.  There is no prima facie case as 

to the quashing of FIR found in the 

application, therefore, it deserves to be 

rejected. 
 

 27.  Since in criminal proceeding 

submission of charge sheet by the 

Investigating Officer, the Court takes 

cognizance of offence on the basis of 

material placed in chargesheet. Thereafter 

it issues summon. In the present case, 

admittedly it is issued. If the summons are 

avoided then issuance of bailable warrant 

and ultimately when that is too avoided, 

non-bailable warrant is issued. If non-

bailable warrant is also defied then the 

procedure under Sections 82 and 83 

Cr.P.C is to be started. From the 

allegation made in the application, it is 

clear that after chargesheet, summoning 

was made first by the Court and 

ultimately after the lapse of eight years, 

presently non-bailable warrant is running 

against the accused-applicant. Therefore, 

there is no skip in the procedure and no 

abuse of process on the part of 

complainant or the Court reflecting from 

the application. 
 

 28.  In view of the procedure 

provisioned in Criminal Procedure Code, 

1973 to procure the attendance of accused 

before the Court in proceeding of trial the 

issuance of process like summons then 

bailable warrant or non-bailable warrant 

as and when required under the 
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alternating circumstances before the court 

is not punitive. The case on the part of 

court is not to skip the proceeding 

prescribed for issuing them. In the present 

case such skipping of proceeding is 

neither pleaded nor shown by the 

materials on record. 
 

 29.  However, hearing the learned 

counsel for the parties, it becomes 

apparently clear that the applicant is 

afraid of process against her however the 

purpose of the process is only to ensure 

the presence before the Court for the 

participation in the trial. 
 

 30.  Learned counsel conceded that 

the accused-applicant would like to 

participate if her personal liberty is 

secured. If it is so then it is bonafide on 

the part of accused-applicant to have 

intent of participating in the proceeding. It 

is just and proper to secure the liberty of 

the accused-applicant keeping in view her 

bonafide intention. 
 

 In Kamaladevi Agarwal vs. State of 

W.B. & ors. [(2002) 1 SCC 555], this 

Court opined:  
 18. In that view of the matter and 

keeping in view the peculiar facts and 

circumstances of this case and with a 

view to do complete justice to the parties, 

we, in exercise of our jurisdiction under 

Article 142 of the Constitution of India, 

direct that in the event the appellant 

appears before the learned Magistrate 

within a period of four weeks from date 

and files an application for grant of bail, 

he shall be released on bail on such terms 

and conditions as the learned Magistrate 

may seem fit and proper. In the event, the 

appellant files an application for 

exemption from his personal appearance, 

the same may also be considered on its 

own merits. It would be open to the 

complainant to consider the offer of the 

appellant." 
 

 31.  Further, this is important to refer 

here that in case of Joginder Kumar Vs. 

State of UP (1994) 4SCC 260, it is held 

that arrest is not a must when FIR is 

lodged in a cognizable offence. Further, 

Hon'ble the Apex Court held that arrest of 

person can cause irreparable loss to the 

person's reputation. 
 

 32.  In the application, the applicant 

has averred the status of applicant as 68 

years old lady of political carrier, 

therefore, simply by reason of defaulting 

the process of the Court issued to procure 

her appearance in the trial her arrest can 

cause irreparable loss to her present 

reputation. 
 

 33.  Keeping in view in the full bench 

decision of Hon'ble High Court, 

Allahabad in Amravati Vs. State of UP 

reported in (2005) CRLJ 755 

(Allahabad) approved by Hon'ble 

Supreme Court (Supra) in Joginder 

Kumar Vs. State of UP and Anothers 

reported in 1994 AIR 1349 held that the 

Court if it deems fit in the facts and 

circumstances of the case, may grant 

interim bail pending final decision of the 

bail applications though in the present 

case, Section 438 Cr.P.C. is made 

applicable in the State of UP also but so 

far as the principles propounded in the 

case of Amravati (Supra) by the full 

Bench of our own High Court as 

approved by Hon'ble Supreme Court in 

the case of Lal Kamlendra Pratap Singh 

Vs. State of U.P and Anothers reported 

in 2009 (3) ADJ 322 are fully applicable 

in the circumstances and facts of the case 

in hand where the non-bailable warrant 
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for the reason of skipping the process 

issued to procure the presence of 

applicant in trial running against her. 
 

 34.  This would be in the interest of 

justice to make balance between the 

apprehension of the feared applicant from 

the non-bailable warrant running against 

her with regard to irreparable loss of her 

reputation and in convenience of her 

presence being lady of 68 years old age 

and the proceeding of a legitimate trial 

running against her by issuing certain 

directions in exercise of power under 

Section 482 Cr.P.C. as follows. 
 

 35.  In view of the aforesaid 

observation, the accused-applicant if 

appears within three weeks from the date 

of order and applies for bail, the Court 

concerned is directed to entertain the 

same promptly as soon as practicable, if 

possible, on the same date keeping in 

mind that the accused-applicant is a 68 

years old lady and she is willing to 

participate in proceeding, moreover, the 

purpose of issuance of process is only to 

ensure the participation in the trial, the 

same be disposed of. 
 

 36.  Till the aforesaid three weeks or 

till the applicant appears/surrenders and 

applies for bail on non-bailable warrant 

running against the accused-applicant, no 

coercive action shall be taken pursuant to 

the non-bailable warrant. 
 

 37.  Accordingly the application 

under Section 482 Cr.P.C. is disposed of.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: LUCKNOW 30.09.2019 

BEFORE 

 
THE HON'BLE PANKAJ BHATIA, J. 

 

U/S 482/378/407 No. 4553 of 2019 
 

Jai Narain Tiwari                      …Applicant 
Versus 

U.O.I. & Ors.                         ...Opp. Parties 
 
Counsel for the Applicant: 
Bal Keshwar Srivastava, Jai Prakash Narain 
 
Counsel for the Opposite Parties: 
Shiv P. Shukla 
 
A. Railway Property (Unlawful Possession) 

Act, 1966 - Section 3 - Essential that the 
allegations of theft of Railway property or 
dishonest misappropriation should be 

alleged to prosecute anyone under Section 
3 of the Act - Only averment against the 
applicant is that he was the Supervisor and 
was negligent - No case made out for 

prosecuting the applicant under Section 3 
of the Act. (Para 5,6,7,12,13 & 14) 
 

It is essential that the allegations of theft of 
Railway property or dishonest misappropriation 
should be alleged to prosecute anyone under 

Section 3 of the ''Act, 1966'. Even in the 
allegations levelled in the complaint, there is 
no averment or whisper with regard to any 

theft or misappropriation of any Railway 
property as against the applicant. The only 
allegation is that the applicant being a 

Supervisor was negligent in supervising. It is 
clear that the negligence will not constitute an 
offence which can be tried under Section 3 of 

the ''Act, 1966'. 
 
On the basis of law laid down by the Apex 
Court as well as the plain reading of the 

complaint, no case is made out for prosecuting 
the applicant under Section 3 of the ''Act, 
1966'. The learned Magistrate has further 

erred in summoning the accused without any 
application of mind. 
 

The proceedings in Criminal Case under 
Section 3 of Railway Property (Unlawful 
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Possession) Act, 1966, as well as the 
summoning order as against the applicant are 

quashed and the application under Section 482 
Cr.P.C. is allowed.  
 

Application u/s 482 Cr.P.C. allowed (E-3) 
 
Case law relied upon/discussed: - 

 
1. Madhavrao Jiwajirao Scindia & ors. Vs 
Sambhajirao chandrojirao Angre & ors. (1988) 
1 SCC 692 

2. St. of Har. & ors. Vs Chaudhary Bhajan Lal 
& ors. 1992 SCC (Cri) 426 

3. Dilawar Babu Kurane Vs St. of Mah. (2002) 

2 SCC 135 

4. Som Mittal Vs Govt. of Kar. (2008) 3 SCC 
753 

(Delivered by Hon'ble Pankaj Bhatia, J.) 
 

 1.  The present application under 

Section 482 Cr.P.C. has been filed 

praying for quashing the enquiry 

report/charge-sheet dated 30.3.2019 

passed in Criminal Case No. 1203 of 2019 

arising out of Crime No. 13 of 2018, 

under Section 3 of Railway Property 

(Unlawful Possession) Act, 1966 

(hereinafter referred to as the ''Act, 1966'), 

Police Station R.P.F. Post Gonda, District 

Gonda as well as the summoning order 

dated 3.5.2019.  
 

 2.  I have heard learned counsel for 

the applicant as well as the learned 

A.G.A. for the State.  
 

 3.  The brief submission of the 

learned counsel for the applicant is that 

from perusal of the F.I.R., the charge-

sheet even if taken to be a gospel truth, 

does not make out any case against the 

applicant under Section 3 of the ''Act, 

1966'. The learned counsel for the 

applicant has taken me across the F.I.R. 

filed, which is on record as Annexure-6. 

A plain reading of the F.I.R. on record 

states that on 19.7.2018, Sri Vishal 

Srivastava, Chief Commercial 

Superintendent, Gonda had written a 

written report that Sri Jamuna Prasad, the 

Ticket Inspector, Gonda did not deposit 

the entire amount collected for the period 

October, 2016 to May, 2018, which 

amounts to approximately Rs. 13,78,673/-

. It is stated that the said report was sent 

by the Chief Commercial Superintendent, 

Gonda to the Zonal Officer, Lucknow, 

which is being audited at Gorakhpur. The 

said Audit Department has confirmed the 

deficiency of Rs. 4,12,584/- for the period 

January, 2018 to May, 2018, the rest 

amount is under audit. It was further 

stated that Sri Jamuna Prasad, the Ticket 

Inspector, did not deposit the amoutn of 

Rs. 92,830/- for the month of Autust, 

2017 and subsequently when the matter 

came to light, Sri Jamuna Prasad 

deposited the said amount. It was thus 

alleged that not depositing the income of 

the Railways in accordance with law 

amounts to misappropriation and criminal 

breach of trust. As regards the applicant, 

it was stated that Supervisor J.N. Tiwary 

is also negligent and prima facie appears 

to be involved in the crime and with the 

said allegations, the complaint was filed. 
 

 4.  The counsel for the applicant has 

placed on record a report dated 13.6.2018, 

wherein departmental action was 

proposed against Sri Jamuna Prasad on 

account of non-deposit of the revenue of 

Railways. Counsel for the applicant has 

further placed on record the fact that on 

the basis of the allegations made in the 

complaint, summoning orders were 

passed on 31.5.2019 recording that on the 

basis of the complaint a cognizable 
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offence is made out for trial and thus the 

accused Jamuna Prasad and Jai Narain 

Tiwary be summoned. It is stated that in 

pursuance to the said summons, the 

applicant was not arrested and was 

released on personal sureties. The 

summoning order was under Section 3 of 

the ''Act, 1966'. The counsel for the 

applicant has specifically argued that 

from the plain reading of the provisions of 

Section 3 of the ''Act, 1966', no offence 

can be said to be made out even if the 

entire allegations levelled are treated to be 

correct. It is stated that the only averment 

with regard to the applicant is that he was 

the Supervisor and was negligent and thus 

Jamuna Prasad could carry out the 

offences as alleged against him.  
 

 5.  Section 3 of the ''Act, 1966' is as 

under:-  
 

 "3. [Penalty for theft, dishonest 

misappropriation or unlawful possession 

of railway property.]  
 [Whoever commits theft, or 

dishonestly misappropriates or is found, 

or is proved] to have been, in possession 

of any railway property reasonably 

suspected of having been stolen or 

unlawful obtained shall, unless he proves 

that the railway property came into his 

possession lawfully, be punishable--  
 (a) for the first offence, with 

imprisonment for a term which may 

extend to five years, or with fine, or with 

both and in the absence of special and 

adequate reasons to be mentioned in the 

judgment of the Court, such imprisonment 

shall not be less than one year and such 

fine shall not be less than one thousand 

rupees;  
 (b) for the second or a subsequent 

offence, with imprisonment for a term 

which may extend to five years and also 

with fine and in the absence of special 

and adequate reasons to be mentioned in 

the judgment of the Court, such 

imprisonment shall not be less than two 

years and such fine shall not be less than 

two thousand rupees."  
 

 6.  A plain reading of Section 3 of 

the ''Act, 1966' as quoted above makes it 

clear that for the rigour of the Section 3 of 

the ''Act, 1966' to apply, it is essential to 

allege that theft or dishonest 

misappropriation was found or the person 

accused should have been in possession of 

any Railway property reasonably 

suspected of having been stolen or 

unlawfully obtained. Thus, in sum and 

substance, it is essential that the 

allegations of theft of Railway property or 

dishonest misappropriation should be 

alleged to prosecute anyone under Section 

3 of the ''Act, 1966'. As already pointed 

out even in the allegations levelled in the 

complaint, there is no averment or 

whisper with regard to any theft or 

misappropriation of any Railway property 

as against the applicant. The only 

allegation is that the applicant being a 

Supervisor was negligent in supervising. 

It is clear that the negligence will not 

constitute an offence which can be tried 

under Section 3 of the ''Act, 1966'.  
 

 7.  The learned counsel for the 

applicant states that for prosecuting under 

Section 3 of the ''Act, 1966' it is essential 

to allege that the property recovered is a 

Railway property and the same was found 

in possession of the accused and if these 

two allegations are alleged and 

established the onus shifts on the accused 

to prove that the Railway property came 

into his possession lawfully. There being 

no averment even in the complaint against 

the applicant, the prosecution under 
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Section 3 of the ''Act, 1966' is not made 

out against the applicant.  
 

 8.  The Apex Court in Madhavrao 

Jiwajirao Scindia and others vs. 

Sambhajirao chandrojirao Angre and 

others (1988) 1 SCC 692 observed in para 

7 as under :-  
 

 "The legal position is well settled that 

when a prosecution at the initial stage is 

asked to be quashed, the test to be applied by 

the Court is as to whether the uncontroverted 

allegations as made prima facie establish the 

offence. It is also for the Court to take into 

consideration any special features which 

appear in a particular case to consider 

whether it is expedient and in the interest of 

justice to permit a prosecution to continue. 

This is so on the basis that the Court cannot 

be utilized for any oblique purpose and 

where in the opinion of the Court chances of 

an ultimate conviction is bleak and, 

therefore, no useful purpose is likely to be 

served by allowing a criminal prosecution to 

continue, the Court may while taking into 

consideration the special facts of a case also 

quash the proceeding even though it may be 

at a preliminary stage."  
 

 9.  The Apex Court in State of 

Harayana and others vs Chaudhary 

Bhajan Lal and others 1992 SCC (Cri) 

426, considering a series of decisions has 

laid down seven criterias for quashing the 

entire proceedings in exercise of powers 

under Section 482 Cr.P.C. by this Court, 

which reads as under:-  
 

 "(a) where the allegations made in 

the First Information Report or the 

complaint, even if they are taken at their 

face value and accepted in their entirety 

do not prima facie constitute any offence 

or make out a case against the accused;  

 (b) where the allegations in the First 

Information Report and other materials, if 

any, accompanying the F.I.R. do not 

disclose a cognizable offence, justifying 

an investigation by police officers under 

Section 156(1) of the Code except under 

an order of a Magistrate within the 

purview of Section 155(2) of the Code;  
 (c) where the uncontroverted 

allegations made in the FIR or 'complaint 

and the evidence collected in support of 

the same do not disclose the commission 

of any offence and make out a case 

against the accused; 
 (d) where the allegations in the FIR 

do not constitute a cognizable offence but 

constitute only a non-cognizable offence, 

no investigation is permitted by a police 

officer without an order of a Magistrate 

as contemplated under Section 155(2) of 

the Code; 
 (e) where the allegations made in the 

FIR or complaint are so absurd and 

inherently improbable on the basis of 

which no prudent person can ever reach a 

just conclusion that there is sufficient 

ground for proceeding against the 

accused;  
 (f) where there is an express legal 

bar engrafted in any of the provisions of 

the Code or the concerned Act (under 

which a criminal proceeding is instituted) 

to the institution and continuance of the 

proceedings and/or where there is a 

specific provision in the Code or the 

concerned Act, providing efficacious 

redress for the grievance of the aggrieved 

party;  
 (g) where a criminal proceeding is 

manifestly attended with malafide and/or 

where the proceeding is maliciously 

instituted with an ulterior motive for 

wreaking vengeance on the accused and 

with a view to spite him due to private 

and personal grudge." 
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 10.  The Apex Court in case of 

Dilawar Babu Kurane Vs. State of 

Maharashtra 2002 (2) SCC 135, has 

observed that:-  
 

 " In exercise of jurisdiction under 

Section of Code of Criminal Procedure, 

the Judge cannot act merely as a post 

office or a mouthpiece of the prosecution 

but has to consider the broad 

probabilities of the case, the total effect of 

the evidence and the documents produced 

before the court but could not make a 

roving enquiry into the pros and cons of 

the matter and weigh the evidence, as if 

he was conducting a trial."  
 

 11.  The Apex Court in the case of 

Som Mittal vs Government of Karnataka, 

2008 (3) SCC 753, has held that :-  
 

 "When grave miscarriage of justice 

would be committed if the trial is allowed 

to proceed; or where the accused would 

be harassed unnecessarily if the trial is 

allowed; or when prima facie it appears 

to Court that the trial would likely to be 

ended in acquittal. Then the inherent 

power of the Court under section 482 of 

the Code of Criminal Procedure can be 

invoked by the High Court either to 

prevent abuse of process of any Court, or 

otherwise To secure the ends of justice."  
 

 12.  Thus on the basis of law laid 

down by the Apex Court as well as the 

plain reading of the complaint, no case is 

made out for prosecuting the applicant 

under Section 3 of the ''Act, 1966'. The 

learned Magistrate has further erred in 

summoning the accused without any 

application of mind.  
 

 13.  As a result of the conclusion and 

the findings recorded above, the 

proceedings in Criminal Case No. 1203 of 

2019 arising out of Crime No. 13 of 2018, 

under Section 3 of Railway Property 

(Unlawful Possession) Act, 1966, Police 

Station R.P.F. Post Gonda, District Gonda 

as well as the summoning order dated 

3.5.2019 as against the applicant Jai 

Narain Tiwari are quashed.  
 

 14.  The application under Section 

482 Cr.P.C. is allowed in terms of the 

order passed above.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: LUCKNOW 26.09.2019 
 

BEFORE 

 
THE HON'BLE CHANDRA DHARI SINGH, J. 

 

U/S 482/378/407 No. 3855 of 2013 
alongwith  

U/S 482/378/407 No. 5430 of 2013 
 

Siya Ram Saran Aditya            ...Applicant 
Versus 

The State of U.P. & Ors.      ...Opp. Parties 
 
Counsel for the Applicant: 
Santosh Srivastav, K.K. Sharma 
 
Counsel for the Opposite Parties: 
Bireshwar Nath, Nadeem Murtaza 
 
A. Cr.P.C., 1973 - Section 482 and Section 
197 - For initiation of prosecution of Public 

Servant, the sanction under Section 197 of 
Cr.P.C. is mandatory and submission of 
charge sheet without any valid sanction is 

illegal - Subsequent sanction granted by 
State Government on the same materials 
cannot be a ground for reviewing or 

reconsidering the earlier order refusing to 
grant sanction - On facts, act of the 
Petitioners found to be done within their 
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official capacity and in discharge of their 
official duty-The act complained of is done 

in performance of duty or in purported 
performance of duty is to be determined 
by the competent authority and not by the 

Court- No prima facie case made out. (Para 
21, 22,23,24,25,32,33,45,47,48,54 & 55) 
 

The following issues are required to be 
adjudicated while deciding the instant petition 
under Section 482 of Cr.P.C.: 
 

 "(I). Whether the act done by 
petitioners in the present case was within the 
official capacity in discharge of their official 

duty? - Section 129 is attracted in the instant 
case and any Executive Magistrate or officer 
in-charge of the Police Station or, in the 

absence of such officer in charge, any police 
officer not below the rank of a Sub-Inspector 
may command any unlawful assembly to 

disperse. If such a command given under sub-
section (1) is not obeyed, then such force as 
may be necessary may be used to disperse the 

assembly. The facts of the case clearly show 
that the petitioner Siya Ram Saran Aditya who 
was the then Senior Superintendent of Police 

are present on the spot and took decision to 
open fire and accordingly firing was done after 
examining the situation and necessity of the 
said act. 

  
 (II) Whether prior sanction under 
Section 197 of Cr.P.C. is necessary in the 

present case before prosecuting the 
petitioners? 
  

 (III) Whether the charge-sheet could 
be submitted against the petitioners without 
prior sanction under Section 197 of Cr.P.C.? 

(Considering issues no, II & III together) - The 
petitioners  were (sic) at the place of incident 
in his official capacity and during that time he 

was the Senior Superintendent of Police, 
therefore, being the senior most police officer 
at the place of incident, it was the duty of the 

petitioner Siya Ram Saran Aditya to maintain 
law and order of the said locality. In the 
present case on hand, the accused being a 

Police Officer while maintaining the law and 
order was discharging the official duty. 
Therefore, for initiation of prosecution, the 
sanction under Section 197 of Cr.P.C. is 

required whereas in the present case the 
charge-sheet was filed against the accused 

persons in absence of any valid sanction. 
  
 (IV) Whether the court concerned has 

committed legal error in taking cognizance and 
summoning the petitioners to face trial in 
absence of valid / prior sanction under Section 

197 of Cr.P.C.? 
  
 (V) Whether the firing in which one 
person died and other sustained firearm injury 

was justified?" (Considering issues no, IV & V 
together)- The question as to whether the act 
complained of is done in performance of duty 

or in purported performance of duty is to be 
determined by the competent authority and 
not by the Court. The Legislature has 

conferred "Absolute Power" on the statutory 
authority to accord sanction or withhold the 
same and the court has no role in this subject. 

In such a situation, the court would not 
proceed without sanction of the competent 
statutory authority. The entire incident of firing 

by the police personnel was only in order to 
maintain law and order and while directing for 
firing, the Competent Officer has followed the 

procedure as prescribed in the Police Manual. 
A change of opinion per se on the same 
materials cannot be a ground for reviewing or 
reconsidering the earlier order refusing to 

grant sanction. However, in a case where fresh 
materials have been collected by the 
investigating agency subsequent to the earlier 

order and placed before the sanctioning 
authority and on that basis, the matter is 
reconsidered by the sanctioning authority and 

in light of the fresh materials an opinion is 
formed that sanction to prosecute the public 
servant may be granted, there may not be any 

impediment to adopt such course. 
 
It is settled law that when the documents 

relied on by the respondents demonstrate that 
no prima facie offence is made out on the face 
value of those materials, then the criminal 

prosecution should not be allowed to continue 
and, therefore, it should be quashed, and in 
such a situation and circumstances, the 

petitioner who had got a right under the 
Constitution for the protection of their liberty 
have rightly approached this Court and this 
Court in these circumstances has no option left 
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except to grant the relief as prayed by the 
petitioner.    

 
Impugned orders quashed. 
 

Application u/s 482 Cr.P.C. allowed (E-3) 
 
 

Case law relied upon/discussed: - 
 
1. Matajog Dubey Vs H.C. Bhari AIR 1956 SC 
44 

2. Bakhshish Singh Brar Vs Smt. Gurmej Kaur 
& anr. AIR 1988 SC 257 

3. P.K. Pradhan Vs St. of Sikkim (2001) 6 SCC 704 

4. Yusofalli Mulla Vs The King AIR 1949 PC 264 

5. Basdeo Agarwalla Vs King Emperor AIR 
1945 FC 16 

6. Budha Mal Vs St. of Delhi [Criminal Appeal 
No.17 of 1952 disposed of on 3/10/1952] 

7. General Officer Commanding, Rashtriya 

Rifles Vs C.B.I. & anr. (2012) 6 SCC 228 

8. Punj. Vs Mohd. Iqbal Bhatti (2009) 17 SCC 
92 

(Delivered by Hon'ble Chandra Dhari 

Singh, J.) 
 

 1.  By means of Criminal Misc. Case 

No.3855 of 2013 filed under Section 482 

of Criminal Procedure Code (in short 

"Cr.P.C."), the petitioner Siya Ram Saran 

Aditya has challenged the order dated 

16.08.2013 passed in Criminal Revision 

No.164 of 2012 by the Additional 

Sessions Judge/ Special Judge (SC/ ST 

Act), Lucknow, whereby the criminal 

revision preferred by the petitioner has 

been dismissed affirming the order 

26.03.2012 passed in Case No.3/ 12, R.C. 

No.7(S)/ 2008, under Sections 147, 148, 

302, 307, 342, 504, 506 IPC, Police 

Station CBI (ACB), Lucknow by the 

Special Judicial Magistrate (CBI), 

Lucknow by which the protest petition 

filed by Sri Ram Gopal (complainant) was 

accepted and summoned the petitioner 

along with other co-accused persons 

under Sections 34, 304(2) and Section 

326 IPC. 
 

 2.  Petitioners of Criminal Misc. 

Case No.5430 of 2013 filed under Section 

482 of Cr.P.C. have also prayed for 

quashing of the order dated 26.03.2012, 

whereby they have been summoned under 

the said sections by the learned special 

Judicial Magistrate (CBI), Lucknow. 
 

 3.  As common question of law and 

facts arise in both these petitions filed 

under Section 482 of Cr.P.C. and arises 

out of common impugned judgment and 

order, therefore, both the petitions are 

being decided together by this common 

judgment and order. 
 

 4.  In the year 2007, the then 

Government had put a ban on the 

Students' Union Elections in the entire 

State of U.P. On 08.01.2008, a protest 

against ban had been started by a Political 

Party on the Foundation Day Function of 

Jai Narain Post Graduate College, 

Lucknow under the supervision of 

Political Party's Youth Wing-Samajwadi 

Chhatrasabha. The Police Authorities 

after taking into consideration the 

aggressiveness of the protesters started 

Lathi charge and as a result whereof, one 

of the leaders, namely, Sunil Singh and 

some others were received injuries and 

they were admitted in the Hospital. Some 

other protesters were arrested and sent to 

jail. 
 

 5.  After the aforesaid incident in 

order to protest Sri Shiv Pal Singh Yadav 
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(Ex-Minister) and Sri Akhilesh Yadav 

(Ex-Chief Minister) along with other 

party members sat on Dharna in front of 

the office of the Superintendent of Police, 

Lucknow on the same day i.e. 08.01.2008. 

On the very next day, on 09.01.2008, a 

news item was flashed in print and 

electronic media with regard to pushing 

Sri Shiv Pal Singh Yadav in a van and 

slapping him by the police personnel. 

Thereafter, Political Party had announced 

a massive protest across the State on 

09.01.2008 to register their anger against 

the alleged police highhandedness 

including the alleged misbehave with Sri 

Shiv Pal Singh Yadav. 
 

 6.  Sri Syed Mohammad Abbas the 

then Station Officer, Police Station Saifai, 

District Etawah had received an 

information with regard to blockage of 

road before the Chaudhary Charan Singh 

P.G. College, Hewra which resulted into a 

heavy traffic jam. The Station Officer 

along with other police personnel reached 

there and found that about 400-500 

students and public persons blocked the 

road. The Station Officer, Police Station, 

Saifai while trying to convince the 

students and controlled the situation, the 

Additional Superintendent of Police, Sri 

Ram Pal Gautam along with other 

personnel reached there and tried to 

pacify the matter but the students instead 

of stopping Dharna started abusing and 

pelting stones on the police party. The 

Senior Superintendent of Police also 

reached at the place of Dharna and asked 

the unlawful assembly to vacate the site 

but they did not pay any heed to the 

request of the then Senior Superintendent 

of Police and started firing on the police 

personnel. It is said that in self defence 

and since no other effective option left, 

the police force had also fired and as a 

result whereof, two persons were received 

injuries on their persons in which one of 

the injured, namely, Mukesh had died. 
 

 7.  Sri Syed Mohammad Abbas, 

Station Officer, Police Station Saifai, 

District Etawah had lodged a first 

information report in Case Crime No.01 

of 2008, under Sections 147, 148, 149, 

342, 504, 336, 307, 353, 332, 427, 435, 

504 IPC and Section 7 of the Criminal 

Law (Amendment) Act and in Crime 

No.02 of 2008, under Sections 25/ 27 of 

the Arms Act and arrest several persons 

who were the members of unlawful 

assembly. 
 

 8.  After concluding investigation, 

the Investigating Officer had submitted 

charge-sheet on 19.02.2008 in Case 

Crime No.01 of 2008 against 20 persons 

upon which the learned Magistrate had 

taken cognizance vide orders dated 

01.03.2008 and summoned the accused 

persons. In the aforesaid incident, a 

magisterial inquiry was also conducted 

and in the magisterial inquiry, it was 

found that none of the police officials 

were responsible for the said incident. 
 

 9.  The Complainant Sri Ram Gopal 

had filed an application under Section 

156(3) of Cr.P.C. with the allegation that 

on 09.01.2008 at about 11:30 A.M., the 

petitioners Siya Ram Saran Aditya posted 

as Senior Superintendent of Police along 

with Additional Superintendent of Police 

Sri Ram Pal Gautam, Head Constable 

Malkhan Singh, Constable Rajiv Dubey, 

Constable Shri Krishna Saini and 

Constable Sanjiv Kumar Gautam along 

with others had entered into the premises 

of the College and had taken away some 

of the students. It is also alleged that on 

protest made by the student, the Senior 
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Superintendent of Police and the 

Additional Superintendent of Police 

started abusing and exhorted the police 

personnel to fire, as a result whereof, 

three students, namely, Mukesh, Avnish 

and Sunil had suffered firearm injuries. 
 

 10.  The aforesaid application under 

Section 156(3) of Cr.P.C. filed by Sri 

Ram Gopal was allowed and an FIR was 

registered as Case Crime No.1-B of 2008, 

under Sections 147, 148, 149, 302, 307, 

342, 506, 504 IPC on 01.03.2008. After 

concluding investigation, the 

Investigating Officer had submitted final 

report, against which, complainant Ram 

Gopal had approached this Court at 

Allahabad by way of filing Criminal 

Misc. Writ Petition No.6589 of 2008. The 

Co-ordinate Bench of this Court vide an 

ad-interim order dated 11.11.2008 had 

directed for entrustment of the 

investigation to the Central Bureau of 

Investigation with a further direction to 

transfer the Senior Superintendent of 

Police and the Additional Superintendent 

of Police from Etawah. It had also been 

directed that during the course of 

investigation, the Officers named in the 

FIR shall not be arrested. The said writ 

petition was dismissed for want of 

prosecution vide order dated 29.09.2010. 
 

 11.  In compliance of the direction of 

this Court, the Central Bureau of 

Investigation had registered a formal case 

as R.C. No.7(S) of 2008 and applied for 

sanction under Section 197 of Cr.P.C. 

which was refused by the State 

Government vide order dated 03.12.2010. 

Thereafter, after completing investigation, 

the Central Bureau of Investigation had 

submitted its Closure Report under 

Section 173 of Cr.P.C. on 24.12.2010 in 

the court concerned and prayed for 

acceptance of the same. Against the 

Closure Report, the Complainant Ram 

Gopal has submitted an objection on 

19.04.2011 with a prayer to reject the 

closure report and summoned the accused 

persons. The learned Magistrate 

concerned after considering the reply 

submitted by the Central Bureau of 

Investigation and the objection of the 

complainant, vide impugned order dated 

26.03.2012, summoned the petitioners as 

accused for the offences punishable under 

Section 34, 304(2), 326 IPC. The order 

dated 26.03.2012 had been challenged by 

the petitioner Siya Ram Saran Aditya in 

Criminal Revision No.164 of 2012 before 

the learned Sessions Judge, which had 

been dismissed vide impugned order 

dated 06.08.2013 by the learned 

Additional Sessions Judge/ Special Judge 

(SC/ ST Act), Lucknow. In the meantime, 

vide order dated 31.08.2012, the State 

Government has granted sanction under 

Section 197 of Cr.P.C. to prosecute the 

petitioners and other persons. 
 

 12.  Learned Counsel for petitioners 

have submitted that the Central Bureau of 

Investigation after registering the case had 

applied for sanction against the petitioners 

but the same had been refused by the 

Government. Thereafter, the Central 

Bureau of Investigation filed its closure 

report before the concerned Magistrate. In 

the meantime, the Government has been 

changed due to fresh election and the 

matter was again put up before the State 

Government for sanction of the 

prosecution without placing any fresh 

material. The State Government having 

found that as the learned Magistrate has 

already taken cognizance in the matter, so 

there is no need to grant sanction but it 

has also been stated that in order to avoid 

any technicality in the progress of trial, it 
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would be appropriate to grant sanction for 

prosecution to the petitioners and 

accordingly, the sanction has been 

granted, which is not permissible in the 

eyes of law as the prosecution has failed 

to place any fresh material. 
 

 13.  It has further been submitted by 

learned Counsel for the petitioners that 

once the sanction for prosecution under 

Section 197 of Cr.P.C. has been refused, 

the subsequent sanction might have not 

been granted by the State Government on 

the same material which were produced 

before the Sanctioning Authority, as such 

the subsequent sanction dated 31.08.2012 

is nothing but only to harass the 

petitioners. In support of his submissions, 

learned Counsel for the petitioners have 

relied upon the judgment rendered by the 

Hon'ble Supreme Court in the case of 

State of Himachal Pradesh vs. Nishant 

Sareen; (2010) 14 SCC 527, in which it 

has been held by the Apex Court that 

where, after the refusal of the sanction 

once, if no material was produced for the 

second sanction, it ought to have 

challenged the order of the Sanctioning 

Authority but that was not done. Learned 

Counsel have further placed reliance on 

the judgment rendered by the Apex Court 

in the case of State of Army Head 

Quarter vs. CBI; (2012) 6 SCC 228, in 

which it has been held by the Apex Court 

that the question as to whether the act 

complained off, is done in performance of 

the duty or in purported performance of 

the duty is to be determined by the 

competent authority and not by the Court. 

The legislature has conferred the absolute 

power on the statutory authority to accord 

sanction or withhold the same and the 

Court has no role in this subject. In such a 

situation, the court would not proceed in 

absence of prosecution sanction, and 

therefore, the order passed by the learned 

Magistrate concerned is liable to be 

quashed. 
 

 14.  It has been contended by learned 

Counsel for petitioners that the order 

passed by the State Government refusing 

to accord sanction was not challenged 

either by the Central Bureau of 

Investigation or by the complainant Ram 

Gopal before any forum or before any 

court of law, therefore, the subsequent 

sanction order passed by the State 

Government in absence of new material is 

illegal and arbitrary. Learned Magistrate 

failed to consider the provisions of 

Section 132 of Cr.P.C. which provides 

protection against the prosecution. 
 

 15.  Per contra, the learned Counsel 

appearing on behalf of the Central Bureau 

of Investigation has vehemently opposed 

the submissions made by learned Counsel 

for petitioners and has submitted that the 

Central Bureau of Investigation has 

concluded the investigation in most 

scientific and objective manner by 

engaging experts of Central Forensic 

Science Laboratory, New Delhi and All 

India Institute of Medical Sciences, New 

Delhi to arrive at the truth vis-a-vis 

allegations made against the petitioners. It 

is further submitted that CBI conducted 

the investigation without favouring to any 

person and without being influenced by 

anyone. He has further submitted that the 

order passed by the learned Judicial 

Magistrate taking cognizance of the 

offence as well as the order of the learned 

Additional Sessions Judge/ Special Judge 

(S.C./ S.T. Act), Lucknow dated 6.8.2013 

upholding the cognizance taken by the 

learned Judicial Magistrate for the 

offences, is according to the judicial 

process of law. 
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 16.  Learned Counsel for the 

complainant has submitted that on 

09.01.2008, while the complainant was 

discharging his duties in the College on 

09.01.2008 at about 11:30 AM, the 

petitioners along with other police 

personnel entered into the premises of the 

College and taking away the innocent 

students forcibly. The other students of 

the College protested against the act of 

the police personnel and after hearing the 

hue and cry of the students, the 

complainant and the Principal of the 

College also came out and they also 

started protest. The petitioners instigated 

other police personnel to kill the students, 

as a result whereby, three students 

namely, Mukesh Singh, Avnish and Sunil 

had sustained fire armed injuries and out 

of which, Mukesh Singh succumbed to 

the injuries. 
 

 17.  It has further been submitted by 

learned Counsel for the complainant that 

after investigation, the Central Bureau of 

Investigation has found that the accused 

persons have committed serious offence 

under sections 34, 304(ii) IPC and section 

326 IPC. He has again submitted that in 

the instant case, the sanction for 

prosecution is not required as the killing 

of the innocent person cannot be said to 

be anyway connected with the discharge 

of official duty. 
 

 18.  It has again been submitted by 

the learned Counsel for the complainant 

that in the instant case, the Central Bureau 

of Investigation was not supposed to ask 

sanction for prosecution as the offence 

committed by the petitioner and other 

accused persons cannot be said to be 

connected with the discharge of official 

duty. Further, since the petition before the 

Hon'ble Court was kept pending for 

monitoring, there was no need for 

obtaining sanction and also, the petitioner 

may raise the said question of sanction 

during the trial. So far as section 132 

Cr.P.C. is concerned, it falls within 

Chapter-X of Cr.P.C. and provides for 

Maintenance of Public Order and 

Tranquility. It is submitted that the 

Section 132 of Cr.P.C. comes when 

previous sections of the aforesaid Chapter 

i.e. Sections 129 to 130 Cr.P.C. are 

applicable. 
 

 19.  It has also been submitted by 

learned Counsel for the complainant that a 

perusal of the order dated 31.08.2012 

shows that after considering the entire 

material in detail and examining the 

matter afresh as also subsequent 

developments, the sanction for 

prosecution has been granted. It has 

consistently been held by Hon'ble 

Supreme Court as well as this Court that 

litigants are supposed to approach the 

Court with clean hands and if a litigant 

does not come to the court with clean 

hands is not entitled for any discretionary 

relief from any of the court. 
 

 20.  I have heard learned Counsel for 

the parties and perused the record. 
 

 21.  The following issues are 

required to be adjudicated while deciding 

the instant petition under Section 482 of 

Cr.P.C.: 
 

 "(I). Whether the act done by 

petitioners in the present case was within 

the official capacity in discharge of their 

official duty?  
 (II) Whether prior sanction under 

Section 197 of Cr.P.C. is necessary in the 

present case before prosecuting the 

petitioners? 
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 (III) Whether the charge-sheet could 

be submitted against the petitioners 

without prior sanction under Section 197 

of Cr.P.C.? 
 (IV) Whether the court concerned 

has committed legal error in taking 

cognizance and summoning the 

petitioners to face trial in absence of valid 

/ prior sanction under Section 197 of 

Cr.P.C.? 
 (V) Whether the firing in which one 

person died and other sustained firearm 

injury was justified?" 
 

 ISSUE NO.I  
 

 22.  The situation was such that if the 

police had not opened fire, there was 

apprehension of death or grievous injury to 

the police personnel. It was in the exercise of 

the right of private defence falling under 

Section 99 of the Indian Penal Code. In such 

an event, the question is whether the act of 

petitioners was referable to the delegation of 

sovereign power of the State is available. For 

dealing of this aspect, it would be useful to 

refer certain statutory provisions which 

governs maintenance of public order and 

tranquility. Chapter X of Cr.P.C. has laid 

down the procedure that is required to be 

followed in the dispersal of unlawful 

assemblies either by the use of civil force or 

armed force. Section 129 reads thus: 
 

 "129(1). Any Executive Magistrate or 

officer in charge of police station or, in 

the absence of such officer in charge, any 

police officer, not below the rank of a 

sub-inspector, may command any 

unlawful assembly, or any assembly of 

five or more persons likely to cause a 

disturbance of the public peace, to 

disperse; and it shall thereupon be the 

duty of the members of such assembly to 

disperse accordingly.  

 (2) If, upon being so commanded, any 

such assembly does not disperse, or if, 

without being so commanded, it conducts 

itself in such a manner as to show a 

determination not to disperse, any Executive 

Magistrate or police officer referred to in 

sub-section (1), may proceed to disperse 

such assembly by force, and may require the 

assistance of any male person, not being an 

officer or member of the armed forces and 

acting as such, for the purpose of dispersing 

such assembly, and, if necessary, arresting 

and confining the persons who form part of 

it, in order to disperse such assembly or that 

they may be punished according to law." 
 

 23.  Sections 130 to 132 relate to the 

use of armed forces to disperse the 

unlawful assembly which are not material 

for our purpose as the services of the 

armed forces were not requisitioned. 

Section 132 deals with protection against 

prosecution for acts done under the 

aforesaid Sections. Under sub-section (1) 

of Section 132, no prosecution against 

any person for any act purporting to be 

done under Sections 129, 130 or 131 shall 

be instituted in any Criminal Court 

excepting with the sanction of the Central 

Government where such person is an 

officer or member of the armed forces; or 

with the sanction of the State Government 

in any other case. Similarly, no Executive 

Magistrate or Police Officer acting under 

any of the said Sections in good faith or 

no person doing any act in good faith in 

compliance with a requisition under 

Section 129 or Section 130 shall be 

deemed to have thereby committed an 

offence (Section 132 (2)(a) and (b)). Sub-

section (3) of Section 132 defines "armed 

forces" to mean the military, naval and air 

forces operating as land forces and 

includes any other armed forces of the 

Union so operating. Suffice it to note that 
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Section 129 is attracted in the instant case 

and any Executive Magistrate or officer 

in-charge of the Police Station or, in the 

absence of such officer in charge, any 

police officer not below the rank of a Sub-

Inspector may command any unlawful 

assembly to disperse. If such a command 

given under sub-section (1) is not obeyed, 

then such force as may be necessary may 

be used to disperse the assembly. 
 

 24.  These are some of the salutary 

instructions given to the police officers 

and men who are called upon to control 

riotous mobs and to disperse them. 

Section 129 of Cr.P.C. makes it amply 

clear that only an Executive Magistrate or 

Officer in charge of a Police Station or in 

the absence of such Officer in charge, any 

police officer not below the rank of a Sub-

Inspector has the power to command an 

unlawful assembly to disperse, it is clear 

from these various safeguards against 

reckless use of force that officers with 

some responsibility should command use 

of force including one of firing to disperse 

an unlawful assembly. 
 

 25.  In the instant case, the Senior 

Superintendent of Police and the 

Additional Superintendent of Police along 

with others are present on the spot and the 

firing was opened by the police personnel 

on the direction of the petitioner Siya 

Ram Saran Aditya as it was necessary to 

take an action or to open a fire for the 

disbursal of the unlawful assembly. It is 

abundantly clear from the facts and 

circumstances of the case that opening of 

fire was on the direction of the petitioner 

Siya Ram Saran Aditya, which is not 

below the rank of Inspector, after 

examining the situation on the spot. The 

facts of the case clearly shows that the 

petitioner Siya Ram Saran Aditya who 

was the then Senior Superintendent of 

Police are present on the spot and took 

decision to open fire and accordingly 

firing was done after examining the 

situation and necessity of the said act. 
 

 26.  For examining Issue No.I, there 

must be a reasonable connection between 

the act and the official duty. It does not 

matter even if the act exceeds what is 

strictly necessary for the discharge of the 

duty. What I must find out is whether the 

act and the official duty are so interrelated 

that one can postulate reasonably that it 

was done by the accused in the 

performance of the official duty, though 

possibly in excess of the needs and 

requirements of the situation. 
 

 27.  The act must fall within the 

scope and range of the official duties of 

the public servant concerned. There 

cannot be any universal rule to determine 

whether there is a reasonable connection 

between the act done and the official duty, 

nor is it possible to lay down any such 

rule. One safe and sure test in this regard 

would be to consider, if the omission or 

neglect on the part of the public servant to 

commit the act complained of could have 

made him answerable for a charge of 

dereliction of his official duty. If the 

answer to this question is in the 

affirmative, it may be said that such act 

was committed by the public servant 

while acting in the discharge of his 

official duty and there was every 

connection with the act complained of and 

the official duty of the public servant. 
 

 28.  It is necessary to protect the 

public servants in the discharge of their 

duties. In the facts and circumstances of 

each case protection of public officers and 

public servants functioning in discharge 
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of official duties and protection of private 

citizens have to be balanced by finding 

cut as to what extent and how far is a 

public servant working in discharge of his 

duties or purported to discharge of his 

duties, and whether the public servant has 

exceeded his limit. It is true that Section 

197 of Cr.P.C. states that no cognizance 

can be taken and even after cognizance 

having been taken if facts come to light 

that the acts complained of were done in 

the discharge of the official duties then 

the trial may have to be stayed unless 

sanction is obtained. The protection given 

under Section 197 of Cr.P.C. is to protect 

responsible public servants against the 

institution of possibly vexatious criminal 

proceedings for offences alleged to have 

been committed by them while they are 

acting or purporting to act as public 

servants. The policy of the legislature is to 

afford adequate protection to public 

servants to ensure that they are not 

prosecuted for anything done by them in 

the discharge of their official duties 

without reasonable cause, and if sanction 

is granted, to confer on the Government, 

if they choose to exercise it, complete 

control of the prosecution. 
 

 29.  To what extent an act or 

omission performed by a public servant in 

discharge of his duty can be deemed to be 

official was explained by the Supreme 

Court in the case of Matajog Dubey Vs. 

H.C. Bhari; AIR 1956 SC 44, which is as 

under: 
 

 "The offence alleged to have been 

committed must have something to do, or 

must be related in some manner with the 

discharge of official duty ... there must be 

a reasonable connection between the act 

and the discharge of official duty; the act 

must bear such relation to the duty that 

the accused could lay a reasonable 

(claim) but not a pretended or fanciful 

claim, that he did it in the course of the 

performance of his duty."  
 

 30.  The nexus between the discharge 

of the public duty and the offending act or 

omission must be inseparable. The 

obvious reason is to balance the public 

good and efficiency of the performance of 

the public duty by a public servant and the 

legitimate and bona fide grievance of an 

aggrieved person. Sometimes while 

discharging or purported to discharge the 

public duty, the officer may honestly 

exceed his limit or pass an order or take a 

decision which may later be found to be 

illegal, etc. Therefore, the prior sanction 

by the appropriate Government is an 

assurance to a public servant to discharge 

his official functions diligently, efficiently 

and honestly without fear or favour, 

without having haunt of later harassment 

and victimization, so that he would serve 

his best in the interest of the public. 
 

 31.  The offending act must be 

integrally connected with the discharge of 

duty and should not be fanciful or 

pretended. If the act complained of is 

directly, and inextricably connected with the 

official duty, though it was done 

negligently, or in dereliction of duty or in 

excess thereof, Section 197 and similar 

provisions operate as a canopy against 

malicious, vexatious or frivolous accusation 

or prosecution at the hands of the aggrieved 

persons. It is well settled law that public 

servant can only be said to act or purported 

to act in the discharge of his official duty if 

his act or omission is such as to lie within 

the scope of his official duty. 
 

 32.  In the instant case, the petitioner 

Siya Ram Saran Aditya along with other 
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petitioners, who was the then Senior 

Superintendent of Police, had reached at 

the place where the students and other 

people was sitting on Dharna and blocked 

the road. The petitioner tried to convinced 

them to vacate the road but the crowed 

stood aggravated and started pelting 

stones upon the police personnel. Some of 

them opened fire on the police personnel 

while they are discharging their official 

duty. In order to maintain law and order 

and on the defence, the police personnel 

on the direction of the petitioner Siya 

Ram Saran Aditya had also opened fire, 

as a result whereof, one died and some 

others are injured. It is crystal clear from 

the facts stated above that the petitioners 

were at the place of incident in his official 

capacity and during that time he was the 

Senior Superintendent of Police, 

therefore, being the senior most police 

officer at the place of incident, it was the 

duty of the petitioner Siya Ram Saran 

Aditya to maintain law and order of the 

said locality. 
 

 ISSUES NO.II & III  
 

 33.  Whether court below has erred 

grievously in taking cognizance of the 

above case against the petitioners as the 

opposite parties/ prosecuting agency 

failed to obtain the sanction under Section 

197 (1) of Cr.P.C. against the petitioners 

who had nexus to official duty only in 

complexity with their work as police 

official. In the absence of the valid 

sanction under Section 197 (1) of Cr.P.C., 

the case is void abinito. 
 

 34.  Section 197 of Cr.P.C. reads as 

follows: 
 

 "197. Prosecution of Judges and 

public servants - (1) When any person 

who is or was a Judge or Magistrate or a 

public servant not removable from his 

office save by or with the sanction of the 

Government is accused of any offence 

alleged to have been committed by him 

while acting or purporting to act in the 

discharge of his official duty, no Court 

shall take cognizance of such offence 

except with the previous sanction [save as 

otherwise provided in the Lokpal and 

Lokayuktas Act, 2013] - 
 (a) in the case of a person who is 

employed or, as the case may be, was at 

the time of commission of the alleged 

offence employed, in connection with the 

affairs of the Union, of the Central 

Government;  
 (b) in the case of a person who is 

employed or, as the case may be, was at 

the time of commission of the alleged 

offence employed, in connection with the 

affairs of a State, of the State 

Government:  
 [Provided that where the alleged 

offence was committed by a person 

referred to in clause (b) during the period 

while a Proclamation issued under clause 

(1) of Article 356 of the Constitution was 

in force in a State, clause (b) will apply as 

if for the expression "State Government" 

occurring therein, the expression "Central 

Government" were substituted.  
 [Explanation.-- For the removal of 

doubts it is hereby declared that no 

sanction shall be required in case of a 

public servant accused of any offence 

alleged to have been committed under 

Section 166-A, Section 166-B, Section 

354, Section 354-A, Section 354-B, 

Section 354-C, Section 354-D, Section 

370, Section 375, Section 376, Section 

376-A, Section 376-C, Section 376-D or 

Section 509 of the Indian Penal Code.]  
 (2). No Court shall take cognizance 

of any offence alleged to have been 
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committed by any member of the Armed 

Forces of the Union whole acting or 

purporting to act in the discharge of his 

official duty, except with the previous 

sanction of the Central Government. 
 (3). The State Government may, by 

notification, direct that the provisions of 

sub-section (2) shall apply to such class 

or category of the members of the Forces 

charged with the maintenance of public 

order as may be specified therein, 

wherever they may be serving, and 

thereupon the provisions of that sub-

section will apply as if for the expression 

"Central Government" occurring therein, 

the expression "State Government" were 

substituted. 
 [(3-A) Notwithstanding anything 

contained in sub-section (3), no Court 

shall take cognizance of any offence, 

alleged to have been committed by any 

member of the Forces charged with the 

maintenance of public order in a State 

while acting or purporting to act in the 

discharge of his official duty during the 

period while a Proclamation issued under 

clause (1) of Article 356 of the 

Constitution was in force therein, except 

with the previous sanction of the Central 

Government.  
 (3-B). Notwithstanding anything to 

the contrary contained in this Code or 

any other law, it is hereby declared that 

any sanction accorded by the State 

Government or any cognizance taken by a 

Court upon such sanction, during the 

period commencing on the 20th day of 

August, 1991 and ending with the date 

immediately preceding the date on which 

the Code of Criminal Procedure 

(Amendment) Act, 1991, receives the 

assent of the President, with respect to an 

offence alleged to have been committed 

during the period while a Proclamation 

issued under clause (1) of Article 356 of 

the Constitution was in force in the State, 

shall be invalid and it shall be competent 

for the Central Government in such 

matter to accord sanction and for the 

Court to take cognizance thereon.]  
(4) The Central Government or the State 

Government, as the case may be, may 

determine the person by whom, the 

manner in which, and the offence or 

offences for which, the prosecution of 

such Judge, Magistrate or public servant 

is to be conducted, and may specify the 

Court before which the trial is to be held." 
 

 35.  The protection given under 

Section 197 of Cr.P.C. is to protect 

responsible public servants against the 

institution of possibly vexatious criminal 

proceedings for offences alleged to have 

been committed by them while they are 

acting or purporting to act as public 

servants. 
 

 36.  The applicability of Section 197 

of Cr.P.C. needs careful consideration. In 

Bakhshish Singh Brar Vs. Smt. Gurmej 

Kaur and another; AIR 1988 SC 257, the 

Hon'ble Supreme Court while 

emphasizing on the balance between 

protection to the officers and the 

protection to the citizens observed as 

follows:- 
 

 "It is necessary to protect the public 

servants in the discharge of their duties. 

In the facts and circumstances of each 

case protection of public officers and 

public servants functioning in discharge 

of official duties and protection of private 

citizens have to be balanced by finding 

out as to what extent and how far is a 

public servant working in discharge of his 

duties or purported discharge of his 

duties, and whether the public servant has 

exceeded his limit. It is true that Section 
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196 states that no cognizance can be 

taken and even after cognizance having 

been taken if facts come to light that the 

acts complained of were done in the 

discharge of the official duties then the 

trial may have to be stayed unless 

sanction is obtained. But at the same time 

it has to be emphasised that criminal 

trials should not be stayed in all cases at 

the preliminary stage because that will 

cause great damage to the evidence."  
 

 37.  In P.K. Pradhan Vs. State of 

Sikkim; (2001) 6 SCC 704, the Hon'ble 

Supreme Court held as follows: 
 

 "The legislative mandate engrafted 

in sub-section (1) of Section 197 

debarring a court from taking cognizance 

of an offence except with the previous 

sanction of the Government concerned in 

a case where the acts complained of are 

alleged to have been committed by a 

public servant in discharge of his official 

duty or purporting to be in the discharge 

of his official duty and such public 

servant is not removable from office save 

by or with the sanction of the 

Government, touches the jurisdiction of 

the court itself. It is a prohibition imposed 

by the statute from taking cognizance. 

Different tests have been laid down in 

decided cases to ascertain the scope and 

meaning of the relevant words occurring 

in Section 197 of the Code: "any offence 

alleged to have been committed by him 

while acting or purporting to act in the 

discharge of his official duty". The offence 

alleged to have been committed must have 

something to do, or must be related in 

some manner, with the discharge of 

official duty. There must be a reasonable 

connection between the act and the 

official duty. It does not matter even if the 

act exceeds what is strictly necessary for 

the discharge of the duty, as this question 

will arise only at a later stage when the 

trial proceeds on the merits. What a court 

has to find out is whether the act and the 

official duty are so interrelated that one 

can postulate reasonably that it was done 

by the accused in the performance of 

official duty, though, possibly in excess of 

the needs and requirements of the 

situation."  
 

 38.  The offences led in Section 197 

of Cr.P.C. is that no court shall take 

cognizance of offence against a public 

servant alleged to have committed while 

acting or purported to act in the discharge 

of official duty, except with previous 

sanction of the appropriate Government. 

The object behind prior sanction is to 

prevent malicious, vexatious and 

unnecessary harassment to a public 

servant by laying false or frivolous 

accusation or prosecution. In other words 

Section 197(1) and related sections 

intended to immune a public servant who 

discharges his duties honestly and 

diligently from the threat of prosecution. 

Honest discharges of public duty would 

impinge adversely of the interests, acts or 

omissions of private persons who would 

be prone to harass in criminal proceedings 

and prosecution to demoralize a public 

servant. 
 

 39.  In Yusofalli Mulla Vs. The 

King; AIR 1949 PC 264, the Privy 

Council was examined whether failure to 

obtain sanction affected the competence 

of the Court to try the accused. A Court 

cannot be competent to hear and 

determine a prosecution the institution of 

which is prohibited by law and the 

institution of a prosecution in the absence 

of a proper sanction. The Magistrate was 

no doubt competent to decide whether he 
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had jurisdiction to entertain the 

prosecution and for that purpose to 

determine whether a valid sanction had 

been given, but as soon as he decided that 

no valid sanction had been given, the 

Court became incompetent to proceed 

with the matter. Their Lordships agree 

with the view expressed by the Federal 

Court in Basdeo Agarwalla Vs. King 

Emperor; AIR 1945 FC 16 that a 

prosecution launched without a valid 

sanction is a nullity. 
 

 40.  The Federal Court in Basdeo 

Agarwalla's case (supra), summed up the 

legal position regarding the effect of 

absence of a sanction in the following 

words: 
 

 "In our view the absence of sanction 

prior to the institution of the prosecution 

cannot be regarded as a mere technical 

defect. The clause in question was 

obviously enacted for the purpose of 

protecting the citizen, and in order to give 

the Provincial Government in every case 

a proper opportunity of considering 

whether a prosecution should in the 

circumstances of each particular case be 

instituted at all. Such a clause, even when 

it may appear that a technical offence has 

been committed, enables the Provincial 

Government, if in a particular case it so 

thinks fit, to forbid any prosecution. The 

sanction is not intended to be and should 

not be an automatic formality and should 

not so be regarded either by police or 

officials. There may well be technical 

offences committed against the provisions 

of such an Order as that in question, in 

which the Provincial Government might 

have excellent reason for considering a 

prosecution undesirable or inexpedient. 

But this decision must be made before a 

prosecution is started. A sanction after a 

prosecution has been started is a very 

different thing. The fact that a citizen is 

brought into Court and charged with an 

offence may very seriously affect his 

reputation and a subsequent refusal of 

sanction to a prosecution cannot possibly 

undo the harm which may have been done 

by the initiation of the first stages of a 

prosecution. Moreover in our judgment 

the official by whom or on whose advice a 

sanction is given or refused may well take 

a different view if he considers the matter 

prior to any step being taken to that which 

he may take if he is asked to sanction a 

prosecution which has in fact already 

been started." 
 

 41.  In the case of Budha Mal vs. 

State of Delhi [Criminal Appeal No.17 of 

1952 disposed of on 3/10/1952], the 

Hon'ble Apex Court clearly ruled that 

absence of a valid sanction affected the 

competence of the Court to try and punish 

the accused. 
 

 42.  The object of the provisions of 

Section 197 of Cr.P.C. is to prevent public 

servant from undue harassment. The 

sanction is in the nature of safeguard 

provided to public servant of his being 

illegally and falsely harassed, impleaded 

and then prosecuted. Therefore, on the 

reading of above provision of law, it can 

be gathered that the object of getting 

sanction from the competent authority is 

to protect the public servant from 

discharge of his official duty without fear 

and favour. 
 

 43.  It is the duty of the prosecution 

to produce necessary record to establish 

that after application of mind and 

consideration thereof to the subject the 

grant or refusing to grant sanction was 

made by the appropriate authority. At any 
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time before the Court takes cognizance of 

the offence, the order of sanction could be 

made. It is settled law that issuance of the 

process to the accused to appear before 

the court is sine quo non of taking 

cognizance of the offence. The emphasis 

of Section 197(1) of Cr.P.C. or other 

similar provisions that "no court shall take 

cognizance of such offence except with 

the previous sanction" posits that before 

taking cognizance of the offence alleged, 

there must be before the court the prior 

sanction given by the competent 

authority. Therefore, at any time before 

taking cognizance of the offence, it is 

open to the competent authority to grant 

sanction and the prosecution is entitled to 

produce the order of sanction. 
 

 44.  If the sanction is not valid and 

legal or not granted by the competent 

authority and even if the prosecution has 

not sought sanction to prosecute the 

accused for the offence punishable under 

the provisions of Indian Penal Code, it is 

fatal to the case of the prosecution. 

Therefore, if the Investigating Officer was 

not successfully get sanction against the 

accused as required under Section 197 of 

Cr.P.C., he may not chose to file charge-

sheet against the accused for the 

commission of offences punishable under 

the provisions of Indian Penal Code. 
 

 45.  Admittedly, in the present case 

on hand, the accused being a Police 

Officer while maintaining the law and 

order was discharging the official duty. 

Therefore for initiation of prosecution, the 

sanction under Section 197 of Cr.P.C. is 

required whereas in the present case the 

charge-sheet was filed against the accused 

persons in absence of any valid sanction. 
 

 ISSUES NO. IV & V  

 46. In the case of General Officer 

Commanding, RashtriyaRifles Vs. 

Central Bureau of Investigation and 

another; (2012) 6 SCC 228, the Apex 

Court while dealing "Good Faith" has 

observed as under: 
 

 "69. A public servant is under a 

moral and legal obligation to perform his 

duty with truth, honesty, honour, loyalty 

and faith etc. He is to perform his duty 

according to the expectation of the office 

and the nature of the post for the reason 

that he is to have a respectful obedience 

to the law and authority in order to 

accomplish the duty assigned to him.  
 70. Good faith has been defined in 

Section 3(22) of the General Clauses Act, 

1897, to mean a thing which is, in fact, 

done honestly, whether it is done 

negligently or not. Anything done with 

due care and attention, which is not mala 

fide, is presumed to have been done in 

good faith. There should not be personal 

ill-will or malice, no intention to malign 

and scandalise. Good faith and public 

good are though the question of fact, it 

required to be proved by adducing 

evidence. (Vide: Madhavrao Narayanrao 

Patwardhan Vs. Ram Krishna Govind 

Bhanu; AIR 1958 SC 767, Madhav Rao 

Jivaji Rao Scindia Vs. Union of India; 

(1971) 1 SCC 85, Sewakram Sobhani v. 

R.K. Karanjiya; (1981) 3 SCC 208, Vijay 

Kumar Rampal v. Diwan Dev; AIR 1985 

SC 1669, Deena v. Bharat Singh; (2002) 

6 SCC 336 and Goondla Venkateswarlu v. 

State of A.P.; (2008) 9 SCC 613). 
 73. Performance of duty acting in 

good faith either done or purported to be 

done in the exercise of the powers 

conferred under the relevant provisions 

can be protected under the immunity 

clause or not, is the issue raised. The first 

point that has to be kept in mind is that 
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such a issue raised would be dependent 

on the facts of each case and cannot be a 

subject matter of any hypothesis, the 

reason being, such cases relate to 

initiation of criminal prosecution against 

a public official who has done or has 

purported to do something in exercise of 

the powers conferred under a statutory 

provision. The facts of each case are, 

therefore, necessary to constitute the 

ingredients of an official act. The act has 

to be official and not private as it has to 

be distinguished from the manner in 

which it has been administered or 

performed. 
 74. Then comes the issue of such a 

duty being performed in good faith. 

''Good faith' means that which is founded 

on genuine belief and commands a loyal 

performance. The act which proceeds on 

reliable authority and accepted as truthful 

is said to be in good faith. It is the 

opposite of the intention to deceive. A 

duty performed in good faith is to fulfil a 

trust reposed in an official and which 

bears an allegiance to the superior 

authority. Such a duty should be honest in 

intention, and sincere in professional 

execution. It is on the basis of such an 

assessment that an act can be presumed 

to be in good faith for which while 

judging a case the entire material on 

record has to be assessed. 

 
 75. The allegations which are 

generally made are, that the act was not 

traceable to any lawful discharge of duty. 

That by itself would not be sufficient to 

conclude that the duty was performed in 

bad faith. It is for this reason that the 

immunity clause is contained in statutory 

provisions conferring powers on law 

enforcing authorities. This is to protect 

them on the presumption that acts 

performed in good faith are free from 

malice or ill will. The immunity is a kind 

of freedom conferred on the authority in 

the form of an exemption while 

performing or discharging official duties 

and responsibilities. The act or the duty 

so performed are such for which an 

official stands excused by reason of his 

office or post. 
 76. It is for this reason that the 

assessment of a complaint or the facts 

necessary to grant sanction against 

immunity that the chain of events has to 

be looked into to find out as to whether 

the act is dutiful and in good faith and not 

maliciously motivated. It is the intention 

to act which is important. 
 77. A sudden decision to do 

something under authority or the 

purported exercise of such authority may 

not necessarily be predetermined except 

for the purpose for which the official 

proceeds to accomplish. For example, 

while conducting a raid an official may not 

have the apprehension of being attacked 

but while performing his official duty he 

has to face such a situation at the hands of 

criminals and unscrupulous persons. The 

official may in his defence perform a duty 

which can be on account of some 

miscalculation or wrong information but 

such a duty cannot be labelled as an act in 

bad faith unless it is demonstrated by 

positive material in particular that the act 

was tainted by personal motives and was 

not connected with the discharge of any 

official duty. Thus, an act which may 

appear to be wrong or a decision which 

may appear to be incorrect is not 

necessarily a malicious act or decision. 

The presumption of good faith therefore 

can be dislodged only by cogent and 

clinching material and so long as such a 

conclusion is not drawn, a duty in good 

faith should be presumed to have been 

done or purported to have been done in 



2 All.                         Siya Ram Saran Aditya Vs The State of U.P. & Ors.  673 

exercise of the powers conferred under 

the statute." 
 

 47.  Thus, in view of the above, the 

law on the issue of sanction can be 

summarized to the effect that the question 

of sanction is of paramount importance 

for protecting a public servant who has 

acted in good faith while performing his 

duty. In order that the public servant may 

not be unnecessarily harassed on a 

complaint of an unscrupulous person, it is 

obligatory on the part of the executive 

authority to protect him. However, there 

must be a discernible connection between 

the act complained of and the powers and 

duties of the public servant. The act 

complained of may fall within the 

description of the action purported to have 

been done in performing the official duty. 

Therefore, if the alleged act or omission 

of the public servant can be shown to 

have reasonable connection inter-

relationship or inseparably connected with 

discharge of his duty, he becomes entitled 

for protection of sanction. If the law 

requires sanction, and the court proceeds 

against a public servant without sanction, 

the public servant has a right to raise the 

issue of jurisdiction as the entire action 

may be rendered void ab-initio for want 

of sanction. Sanction can be obtained 

even during the course of trial depending 

upon the facts of an individual case and 

particularly at what stage of proceedings, 

requirement of sanction has surfaced. The 

question as to whether the act complained 

of, is done in performance of duty or in 

purported performance of duty, is to be 

determined by the competent authority 

and not by the Court. The Legislature has 

conferred "Absolute Power" on the 

statutory authority to accord sanction or 

withhold the same and the court has no 

role in this subject. In such a situation, the 

court would not proceed without sanction 

of the competent statutory authority. 
 

 48.  From the facts of the case, in hand, 

the road was blocked by unsocial elements 

before Chaudhary Charan Singh P.G. 

College, Hewra which resulted into a heavy 

traffic jam, then Station Officer along with 

other police personnel reached there and 

tried to convince the people, who had 

created the blockage on the road, and tried 

to control the mob but everything is in vain. 

On the information received from the then 

Station Officer, the Additional 

Superintendent of Police reached there and 

tried to pacify the matter with the mob and 

requested to stop Dharna on the road but the 

mob become uncontrolled and started 

pelting stones on the police party. The mob 

had started firing on the police personnel 

and, therefore, the situation had become 

uncontrolled and then the competent police 

officers i.e. Senior Superintendent of Police 

and Additional Superintendent of Police, 

who are present at the time of incident on 

the spot, having no other effective option 

left directed for firing in self defence, as a 

result whereof, two persons were received 

injuries on their persons and out of which 

one died. The entire incident of firing by the 

police personnel was only in order to 

maintain law and order and while directing 

for firing, the Competent Officer has 

followed the procedure as prescribed in the 

Police Mannual. No extra force was applied 

and the said unfortunate incident has taken 

place only for the purpose of maintaining 

the law and order which were become 

serious at that time. The action had been 

taken place as per the procedure prescribed 

in law and the police mannual while 

discharging official duty. 
 

 49.  As per the record, for the 

abovesaid incident, the Magisterial inqury 
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was conducted and in that Magisterial 

inquiry, it was found that none of the 

police officials are responsible for the said 

incident. 
 

 50.  There are crucial question is 

whether the High Court, in exercise of its 

extra-ordinary jurisdiction under Section 

482 of Cr.P.C., would interfere and quash 

the charge-sheet and the cognizance order 

of the trial court. 
 

 51.  In the case of Punjab Vs. 

Mohd. Iqbal Bhatti; (2009) 17 SCC 92, 

the Hon'ble Apex Court while considering 

the question whether the State has any 

power of review in the matter of grant of 

sanction in terms of Section 197 of the 

Code has observed as under: 
 

 "6. Although the State in the matter 

of grant or refusal to grant sanction 

exercises statutory jurisdiction, the same, 

however, would not mean that power once 

exercised cannot be exercised once again. 

For exercising its jurisdiction at a 

subsequent stage, express power of review 

in the State may not be necessary as even 

such a power is administrative in 

character. It is, however, beyond any 

cavil that while passing an order for 

grant of sanction, serious application of 

mind on the part of the concerned 

authority is imperative. The legality 

and/or validity of the order granting 

sanction would be subject to review by the 

criminal courts. An order refusing to 

grant sanction may attract judicial review 

by the superior courts.  
 7. Validity of an order of sanction 

would depend upon application of mind 

on the part of the authority concerned and 

the material placed before it. All such 

material facts and material evidences 

must be considered by it. The sanctioning 

authority must apply its mind on such 

material facts and evidences collected 

during the investigation. Even such 

application of mind does not appear from 

the order of sanction, extrinsic evidences 

may be placed before the court in that 

behalf. While granting sanction, the 

authority cannot take into consideration 

an irrelevant fact nor can it pass an order 

on extraneous consideration not germane 

for passing a statutory order. It is also 

well settled that the superior courts 

cannot direct the sanctioning authority 

either to grant sanction or not to do so. 

The source of power of an authority 

passing an order of sanction must also be 

considered." 
 

 52.  The Hon'ble Supreme Court in 

Mohd. Iqbal Bhatti's case (Supra) then 

noticed the opinion of the High Court 

which was recorded as follows: 
 

 "9. ....... Once the Government 

passes the order under Section 19 of the 

Act or under Section 197 of the Code of 

Criminal Procedure, declining the 

sanction to prosecute the concerned 

official, reviewing such an order on the 

basis of the same material, which already 

stood considered, would not be 

appropriate or permissible."  
 

 53.  While affirming the above 

opinion of the High Court, Hon'ble Apex 

Court in paras 20 and 21 of the Mohd. 

Iqbal Bhatti's case (supra) has observed as 

under: 
 

 "20. It was, therefore, not a case 

where fresh materials were placed before 

the sanctioning authority. No case, 

therefore, was made out that the 

sanctioning authority had failed to take 

into consideration a relevant fact or took 



2 All.                         Siya Ram Saran Aditya Vs The State of U.P. & Ors.  675 

into consideration an irrelevant fact. If 

the clarification sought for by the Hon'ble 

Minister had been supplied, as has been 

contended before us, the same should 

have formed a ground for reconsideration 

of the order. It is stated before us that the 

Government sent nine letters for 

obtaining the clarifications which were 

not replied to."  
 21. The High Court in its judgment 

has clearly held, upon perusing the entire 

records, that no fresh material was 

produced. There is also nothing to show 

as to why reconsideration became 

necessary. On what premise such a 

procedure was adopted is not known. 

Application of mind is also absent to show 

the necessity for reconsideration or 

review of the earlier order on the basis of 

the materials placed before the 

sanctioning authority or otherwise." 
 

 54.  It is true that the Government in 

the matter of grant or refusal to grant 

sanction exercises statutory power and 

that would not mean that power once 

exercised cannot be exercised again or at 

a subsequent stage in the absence of 

express power of review in no 

circumstance whatsoever. The power of 

review, however, is not unbridled or 

unrestricted. It seems to us sound 

principle to follow that once the statutory 

power under Section 19 of the 1988 Act 

or Section 197 of the Code has been 

exercised by the Government or the 

competent authority, as the case may be, 

it is not permissible for the sanctioning 

authority to review or reconsider the 

matter on the same materials again. It is 

so because unrestricted power of review 

may not bring finality to such exercise 

and on change of the Government or 

change of the person authorized to 

exercise power of sanction, the matter 

concerning sanction may be reopened by 

such authority for the reasons best known 

to it and a different order may be passed. 

The opinion on the same materials, thus, 

may keep on changing and there may not 

be any end to such statutory exercise. In 

my opinion, a change of opinion per se on 

the same materials cannot be a ground for 

reviewing or reconsidering the earlier 

order refusing to grant sanction. However, 

in a case where fresh materials have been 

collected by the investigating agency 

subsequent to the earlier order and placed 

before the sanctioning authority and on 

that basis, the matter is reconsidered by 

the sanctioning authority and in light of 

the fresh materials an opinion is formed 

that sanction to prosecute the public 

servant may be granted, there may not be 

any impediment to adopt such course. 
 

 55.  After perusal of the entire 

documents on record as well as the 

submissions made by learned Counsel for 

the parties, I find that there is no prima 

facie case is made out on merits and 

chances of ultimate conviction is bleak. It 

is settled law that when the documents 

relied on by the respondents demonstrate 

that no prima facie offence is made out on 

the face value of those materials, then the 

criminal prosecution should not be 

allowed to continue and, therefore, it 

should be quashed, and in such a situation 

and circumstances, the petitioner who had 

got a right under the Constitution for the 

protection of their liberty have rightly 

approached this Court and this Court in 

these circumstances has no option left 

except to grant the relief as prayed by the 

petitioner. 
 

 56.  In view of above, the order dated 

16.08.2013 passed by the Additional 

Sessions Judge/ Special Judge (SC/ ST 
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Act), Lucknow in Criminal Revision 

No.164 of 2012 and the order 26.03.2012 

passed by the Special Judicial Magistrate 

(CBI), Lucknow in Case No.3/ 12, R.C. 

No.7(S)/ 2008, under Sections 147, 148, 

302, 307, 342, 504, 506 IPC, Police 

Station CBI (ACB), Lucknow are 

quashed. The petitions under Section 482 

of Cr.P.C. are allowed.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 30.09.2019 
 

BEFORE 

 
THE HON'BLE J.J. MUNIR, J. 

 

Writ-B No. 1545 of 1976 
 

Thakur Prasad                         …Petitioner 
Versus 

The D.D.C., Azamgarh & Ors. 
                                             ...Respondents 
 
Counsel for the Petitioner: 
Sri S.N. Singh, Sri P.N. Singh, Sri R.N. 

Pandey, Sri Ishir Sripat, Sri Rahul Sripat 
 
Counsel for the Respondents: 
S.C., Sri J.N. Sharma 
 
A. U.P. Consolidation of Holdings Act- Sec. 

23 – Allotment of Chak-Objection filed-
incongruence between impugned order and 
adjustment chart-areaof land allotted to 

petitioner-not figured in adjustment chart-allotted 
plot no. 1460-given plot nos. 1660, 1263, 
1264,1266,1473-all worst than original holding-

plot no. 1460. 
 
Held :- the Writ Petition succeeds and is 

allowed in part only to the extent that the 
adjustment chart enclosed to the impugned 
order shall be appropriately corrected to bring 
it in accord with the order under reference and 

include the area of the petitioner's holding, as 
directed in the substantive part of the order. 

To this extent, the impugned order stands 
modified. 
 

Writ Petition allowed in part (E-8) 

(Delivered by Hon'ble J.J. Munir, J.) 
 

 1.  This Writ Petition is directed 

against an order of the Deputy Director of 

Consolidation, Azamgarh, dated 

14.01.1976 passed in Revision no.428, 

Guru Granth vs. Naumi and others, and 

Revision no.583, Sant Kumar vs. Guru 

Granth and others. Also, under challenge, 

is a subsequent order dated 21.02.1976 

passed by the Deputy Director of 

Consolidation, Azamgarh in Restoration 

Application no.111, Sant Kumar vs. Guru 

Granth and others, seeking to set aside the 

order dated 14.01.1976, in so far it relates 

to the two Revisions aforesaid, seeking to 

restore those Revisions to their original 

number, and determine them afresh. 
 

 2.  At the outset, it must be remarked 

that the prayer clause in the Writ petition 

is rather vaguely worded, and reads thus: 
 

 "It is, therefore, prayed that Writ in 

the nature of Certiorari be issued to send 

for the records of the case and to quash 

the orders of the Deputy Director, and 

that any other suitable Writ, Order or 

direction be issued in the interest of 

Justice."  
 

 3.  From the substance of the 

allegations in the Writ Petition, it is, 

however, clear that the petitioner has 

assailed the order of the Deputy Director 

of Consolidation, Azamgarh, dated 

14.01.1976, in so far as it pertains to 

Revision nos.428 and 583, last mentioned. 

It is also clearly discernible that the 
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further order dated 21.02.1976 passed on 

the restoration application made to set 

aside the judgment and order dated 

14.01.1976, is one that is made on the 

application referable to the two Revisions 

last mentioned, and not others. It further 

requires to be said in order to set the 

record straight that pointed reference to 

the two Revisions, where the impugned 

order dated 14.01.1976 has been passed, 

is made on account of the fact that by the 

said order the Deputy Director has 

disposed of some thirty-two Revisions, 

about the rest of which except the two 

above mentioned, there is no issue in this 

Writ Petition. 
 

 4.  This Writ Petition was admitted to 

the hearing as long back as on 3rd 

August, 1976. Notice was sent out on 

18.09.1976 returnable on 01.12.1976. A 

perusal of the order sheet shows the fact 

that between 18.09.76 and 02.02.1993, 

that is, a period of about little more than 

16 years, the Writ Petition never came up 

before the Court; at least, there is no order 

scribed on the order sheet between these 

two dates. On 22.02.1993, a substitution 

application, seeking to bring on record the 

heirs of the sole petitioner, who has died 

in the meanwhile, was filed. This Writ 

Petition, which arises from a chak 

allotment matter, had a host of 

substitution applications, an abatement 

application, and, in between, a restoration 

application. All these were disposed of on 

08.02.2019, whereafter decks were 

cleared for hearing. Vide office report 

dated 21.02.2019, and reiterated on 

07.03.2019, the matter was posted for 

final hearing. The said report was 

reiterated again on 08.05.2019 and 

02.07.2019. On 03.07.2019, the Writ 

Petition was heard in a single hearing and 

judgment was reserved. 

 5.  Heard Sri Rahul Sripat, learned 

Senior Advocate assisted by Sri Ishir 

Sripat, learned counsel appearing on 

behalf of the petitioner and Sri J.N. 

Sharma, learned counsel appearing on 

behalf of respondent nos.2 & 3. 
 

 6.  The proceedings giving rise to 

this petition relate to consolidation 

operation, and were current in the district 

of Azamgarh in the year 1976. The 

dispute relates to land situate in Village 

Azmatgarh of district Azamgarh. The 

petitioner was proposed a single chak by 

the Assistant Consolidation Officer, that 

included, inter alia, khasra nos.1226(M), 

1434(M), 1435(M), 2329(M) and 

1330(M). The petitioner was satisfied 

with the said allotment, and did not file 

any objection from the proposal. A 

number of other tenure holders filed 

objections, but none of them related to the 

ACO's proposal, vis-a-vis, the petitioner's 

chak, 'directly' or 'indirectly', as the 

petitioner seeks to plead. The petitioner's 

chak is claimed to have become final, and 

also confirmed under Section 23 of the 

U.P. Consolidation of Holdings Act, 1953 

(for short, 'the Act'). No appeal was 

carried from the order or the 

determination made in favour of the 

petitioner, as the petitioner would submit. 
 

 7.  Guru Granth, respondent no.3 is 

said to have filed a revision to the Deputy 

Director of Consolidation, bearing 

Revision no.428, impleading the 

petitioner as a party. It is asserted by the 

petitioner that notice of this Revision was 

not served upon the petitioner, in 

consequence of which at the hearing, 

neither the petitioner had knowledge or 

did he appear or sign the order sheet. It is 

further pleaded that Revision no.583 of 

was filed by another co-tenure holder, 
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Sant Kumar. No notice of this Revision 

was issued or given to the petitioner, or 

did he otherwise acquire knowledge of 

these proceedings. In consequence, 

neither the petitioner or the learned 

counsel could appear at the hearing before 

the Deputy Director of Consolidation. It is 

also asserted in paragraph 3 of the Writ 

Petition that at the time of local inspection 

made by the Deputy Director of 

Consolidation, the petitioner's son was not 

present at the place of inspection. It is 

also claimed by the petitioner that the 

impugned order passed by the Deputy 

Director of Consolidation, disposing of 

the two Revisions, above mentioned, 

along with a host of others, has been 

passed behind the petitioner's back, 

without any opportunity of hearing to 

him, and further that by an ex parte 

determination done behind the petitioner's 

back, he has been given two chaks in the 

same sector and a third in another sector. 

The total holding of the petitioner is 

claimed to be about six bighas. It is 

asserted in paragraph 2 of the Writ 

Petition by the petitioner that Revision 

no.428, filed by Guru Granth, where he 

was impleaded as a party, no notice was 

issued to him. He did not appear at the 

hearing of the Revision, or sign the order-

sheet of proceedings, or otherwise had 

knowledge. Likewise, it is asserted, that 

Revision no.583 filed by Sant Kumar, no 

notice was issued to the petitioner, and he 

had no knowledge of the proceedings. In 

consequence, he or his counsel did not 

appear at the hearing of Revision no.583 

also. 
 

 8.  There is an assertion in paragraph 

3 of the Writ Petition by the petitioner, 

that at the time of inspection done by the 

Deputy Director of Consolidation, the 

petitioner's son was not present. It is then 

asserted that both these Revisions under 

reference, one filed by Sant Kumar, and 

the other filed by Guru Granth, came to 

be heard and allowed behind the 

petitioner's back. It is said that these 

Revisions have been decided without 

affording the petitioner any opportunity of 

hearing. These assertions regarding denial 

of opportunity have been boldly made in 

paragraphs 2, 3 and 4 of the Writ Petition. 

It is also asserted that both the Revisions 

were allowed, in consequence of which, 

the petitioner's chak, as proposed by the 

ACO, has been completely altered by the 

Deputy Director of Consolidation. The 

petitioner has been given bad quality land. 

It is also asserted, as already said by the 

petitioner, that he has been given two 

chaks in one sector, and a third in another 

sector. The total land in his hand, after 

determination of the Deputy Director of 

Consolidation, is six bighas. 
 

 9.  It appears that the petitioner filed 

an application for restoration seeking to 

set aside the order of the Deputy Director 

of Consolidation, dated 14.01.1976 made 

in the two Revisions under reference, 

primarily on ground that these Revisions 

were decided behind his back without 

affording him opportunity of hearing, and 

that the decision rendered there, 

substantially prejudices the petitioner as 

already indicated. The said restoration 

application was rejected by the Deputy 

Director by means of an order dated 

21.02.1976. It is asserted by the petitioner 

that the finding recorded by the Deputy 

Director of Consolidation that the 

petitioner was heard in the Revision filed 

by Sant Kumar, and that all Revisions 

were heard after being consolidated, is 

wrong. It is asserted that each Revision 

was heard separately as there were 

different parties and different plots. It is 
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also asserted that there was no counter 

affidavit filed on behalf of the opposite 

parties to the restoration application, on 

account of which the assertions made in 

the restoration application, that was filed 

to the Deputy Director of Consolidation, 

remained unrebutted at the instance of any 

of the respondents here. It is also asserted 

that the petitioner's son was not present at 

the hearing of the Revision, or at the time 

of local inspection, as already asserted. 

There is a particular assertion in 

paragraph 7 of the Writ Petition that the 

Deputy Director of Consolidation ordered 

that the petitioner be allotted land on his 

original holding bearing plot no.1460, but 

in the adjustment chart, plot not.1460 has 

not been given to him. Instead plot 

nos.1660, 1263, 1264, 1266 and 1473, 

have been entered in the petitioner's chak, 

that are far inferior than plot no.1460. It is 

also claimed in the paragraph under 

reference that earlier, the petitioner was 

given two chaks comprising his original 

holding, but now he has been given three 

chaks, and these do not carry his original 

holding. It is also asserted that Sant 

Kumar has been given the best quality 

land, whereas his original holding was of 

bad quality, mostly. There is an assertion 

in paragraph 8 of the Writ Petition that the 

Revision filed by Sant Kumar against the 

order of the Settlement Officer of 

Consolidation, dated 31.10.1974, was 

filed on 03.06.1975. It was barred by 

time, but the same has been entertained 

and allowed, without condoning the delay 

in filing the Revision. 
 

 10.  Of the two respondents, that is to 

say, Sant Kumar, respondent no.2 and 

Guru Granth, respondent no.3, a counter 

affidavit has been filed on behalf of Guru 

Granth alone. It is an affidavit dated 12th 

July, 2009. No counter affidavit has, 

however, been filed on behalf of respondent 

no.2. Something that requires to be noticed 

regarding respondent no.3 evident from the 

counter affidavit filed on their behalf, is that 

the party described as Guru Granth in 

Revision no.428, Guru Granth vs. Naumi 

and others, decided by the impugned 

judgment and order dated 14.01.1976, is not 

a man in flesh and blood. Instead, the party 

referred as Guru Granth, is a Math of Guru 

Granth Ji Mahatam Swami, represented by 

its Mahanth, Mahanth Balak Dass. In the 

counter in paragraphs 4, 5 & 6, the 

petitioner's assertions that the two Revisions 

nos.583 and 428 filed by Sant Kumar and 

Guru Granth respectively, have been 

decided without notice or opportunity to the 

petitioner, have been specifically denied. 

The said fact has been refuted with 

reference to the findings recorded in the 

subsequent order of the Deputy Director of 

Consolidation, dated 21.02.1976, passed on 

the restoration application preferred by the 

petitioner. In paragraph 6 of the rejoinder 

affidavit, it is asserted amongst other things 

that the assertion in paragraph 4 of the 

counter affidavit about denial of 

opportunity, has not been specifically 

denied in the counter affidavit. 
 

 11.  Since the question of the two 

Revisions being decided vitally affecting 

the petitioner's chak without opportunity 

of hearing to him as claimed, is a question 

that goes to the root of the matter, it is 

expedient to deal with and answer the 

issue in the first instance. Both, Sri Rahul 

Sripat, learned Senior Advocate and J.N. 

Sharma, learned counsel appearing for 

respondent nos.2 & 3 are firm in their 

respective stands about the issue. 
 

 12.  The Court has considered the 

matter and, in particular, perused the 

order dated 21.02.1976, which is an order 



680                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

passed by the Deputy Director of 

Consolidation, on the restoration 

application preferred by the petitioner, 

where the principal ground was denial of 

opportunity, and decision of the Revisions 

under reference against the petitioner 

without notice to him or within his 

knowledge. The Deputy Director has 

recorded a specific finding with reference 

to Revision no.428, that is, the Revision 

filed by respondent no.3, Guru Granth to 

the effect that the petitioner was issued 

notice of the said Revision, the record of 

which is appended to the Revision papers. 

It has further been recorded that the order-

sheet of this Revision has been signed by 

the petitioner. A further finding has been 

recorded that the petitioner has also been 

heard in opposition to the Revision 

preferred by the revisionist, Sant Kumar, 

even though the order-sheet of that 

Revision, does not bear his signatures. 

There is a further specific finding 

recorded by the Deputy Director of 

Consolidation, that the petitioner's son 

was present at the time of spot inspection. 

Now, this Court thinks that the other 

contention of the petitioner that the spot 

inspection was done by the Deputy 

Director of Consolidation in his absence, 

particularly of his son, must also be 

disposed of here. The contention that the 

petitioner was not heard in opposition to 

the Revision, is essentially a question to 

be answered with reference to record. To 

the extent that it cannot be answered with 

reference to record, it can best be 

answered with reference to personal 

knowledge of the Presiding Officer who 

heard the matter, or the learned counsel 

who appeared in the proceedings. A 

perusal of the later order dated 21.02.1976 

passed by the Deputy Director shows that 

it is an order recorded by Sri Ram Sahai 

Lal Srivastava, the then Deputy Director 

of Consolidation, Azamgarh. It is the said 

Officer who decided the two Revisions 

under reference, along with a host of 

others by his judgment and order dated 

14.01.1976. Thus, the said Officer is in a 

pre-eminent position to certify as to 

whether the petitioner, in fact, appeared 

and was heard in the two Revisions or 

not. He has specifically recorded, in his 

order dated 21.02.1976, that the petitioner 

was heard in both the Revisions. It is also 

recorded by him that on the order-sheet of 

Revision no.428, the petitioner has 

appended his signatures. As regards 

Revision no.583 filed by Sant Kumar, the 

Deputy Director of Consolidation has 

remarked that though he has not signed 

the order-sheet, but in fact he was heard 

in opposition to the said Revision. There 

is no record or evidence to the contrary 

filed by the petitioner to show that in fact 

he was never served with notice of the 

Revision, or that he did not appear at the 

hearing of the two Revisions. Though the 

assertions by the petitioner are specific 

that he did not appear at the hearing of the 

two Revisions, but there is not the 

slightest evidence to displace the strong 

presumption that arises from the contents 

of the order dated 21.02.1976 passed by 

the Deputy Director of Consolidation, 

both with reference to record and his 

personal knowledge, that the petitioner 

was heard in answer to the Revisions. 

About one of the Revisions as already 

said, there are signatures of the petitioner 

on the order-sheet. The petitioner has not 

said anywhere that the signatures on the 

order-sheet of Revision no.428 filed by 

respondent no.3, are not his signatures. 

The order of the Deputy Director of 

Consolidation, dated 21.02.1976, was 

filed along with the Writ Petition, as one 

of the two impugned orders, or as one of 

the orders on record. The petitioner was 



2 All.                             Thakur Prasad Vs The D.D.C. Azamgarh & Ors.  681 

well aware of the finding there that the 

Deputy Director of Consolidation has said 

that the petitioner has signed the order-

sheet of Revision no.428, but the 

petitioner has not asserted or averred 

anywhere in the Writ Petition, that those 

signatures on the order-sheet are forged, 

or in any way not his signatures. The 

petitioner has also not said anywhere that 

the findings in the order dated 

21.02.1976, which says that the petitioner 

was heard in opposition to the Revision, 

has been falsely recorded on account of 

some malice of the Presiding Officer 

though he has said that the finding that he 

was heard in the Revision filed by Sant 

Kumar is incorrect. In the absence of 

allegations of mala fide against the 

Presiding Officer, the presumption of 

regularity that attaches to all official 

actions, more particularly, when they are 

done in a judicial capacity, also attaches 

to the remark of the Presiding Officer, 

who has certified that the petitioner was 

heard in both Revisions. 
 

 13.  In this view of the matter, there 

is no substance in the contention of the 

petitioner that he was not heard while 

deciding the Revisions under reference by 

means of impugned order dated 

14.01.1976. 
 

 14.  Likewise, the other contention 

that the petitioner's son was not present at 

the time of spot inspection by the Deputy 

Director of Consolidation, is also not 

acceptable for the singular reason that it 

was canvassed before the same Officer 

who had gone about the exercise of 

inspection, and decided the Revision, but 

he did not accept the same. Instead, he 

specifically recorded it for a fact in his 

order dated 21.02.1976 that the 

petitioner's son was present during the 

spot inspection, whom he met at that time. 

This kind of a finding coming from the 

pen of the same Officer, who held the 

inspection and decided the Revisions 

under reference, cannot be disturbed by 

this Court in exercise of its jurisdiction 

under Article 226 of the Constitution. 
 

 15.  It is no doubt true that the 

assertion in paragraph 4 of the Writ 

Petition that the Deputy Director of 

Consolidation by the orders impugned has 

given the petitioner bad quality land, has 

not been denied for a fact in paragraph 6 

of the counter affidavit. However, in the 

assertions made in paragraph 4 of the 

Writ Petition, it has not been pleaded with 

sufficient precision as to how the land 

allotted to the petitioner by the order 

impugned, is of poor quality compared to 

what was proposed to him by the ACO. It 

has also not been averred in the said 

paragraph that land allotted by the Deputy 

Director of Consolidation, is of poor 

quality when compared to the petitioner's 

original holding, that is comprised of 

khasra no.1460. That assertion has figured 

in paragraph 7 of the Writ Petition, but in 

a different context of limited scope, that 

will be dealt with hereinafter. 
 

 16.  The other grievance of the 

petitioner that he has been spread out in 

three chaks, instead of two, as proposed 

by the ACO, is also not in dispute. The 

question is whether on these grounds the 

consolidation scheme for the village is to 

be disturbed at the instance of the 

petitioner by interfering with the same in 

these writ proceedings. This Court does 

not think so. The framing of a provisional 

consolidation scheme and making it final 

is a wholesome exercise. It is not 

necessary for the Consolidation 

Authorities to weigh in golden scales the 
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rights of parties when they go about the 

exercise of consolidation. All that is 

required to be done is that the 

fundamental principles that the Act and 

Rules lay down, are not violated. The 

petitioner has not indicated in the case 

that he has taken in paragraph 4 as to 

what was the precise valuation and nature 

of land that comprised his original 

holding and that given to him by the 

impugned order. A vague assertion that he 

has been given bad quality land, that does 

not spell out, in what precise terms that 

land is bad when compared with the land 

that was his original holding, or the land 

proposed by the ACO, is not warrant 

enough for this Court to interfere on that 

ground. So far as the question that the 

petitioner has been placed on three chaks 

instead of two as proposed by the ACO, is 

in no way illegal, inasmuch as, it is only 

when chaks more than three are allotted to 

a tenure holder, that prior approval of the 

Deputy Director of Consolidation is 

required. Even that in the present case, 

would not apply as the allotment has been 

made here by the Deputy Director of 

Consolidation himself. In any case, the 

provisions of Section 19(1)(e) of the Act 

clearly indicate that allotment of three 

chaks to a tenure holder is regarded as 

nothing exceptionable or something 

which the Consolidation Authorities must 

go about with special care. The discretion, 

therefore, exercised by the Deputy 

Director of Consolidation on this score, 

cannot be faulted. 
 

 17.  The last submission canvassed 

by Sri Rahul Sripat, learned Senior 

Advocate is to the effect that the Deputy 

Director of Consolidation has allotted 

land to the petitioner on his original 

holding bearing plot no.1460, but in the 

allotment, plot no.1460 has not been 

given to him. Instead, he has been given 

plot nos.1660, 1263, 1264, 1266, 1473, all 

of which are worse than his original 

holding, comprised of plot no.1460. 
 

 18.  This Court has perused the 

impugned order which shows that 

respondent no.2, Sant Kumar has been 

given land from the petitioner's proposed 

chak, comprising plot no.1334, that is 

Sant Kumar's original holding, and to 

compensate the petitioner, the said land 

that has been taken out from the eastern 

part of the petitioner's chak, it has been 

ordered that land of equivalent value in 

plot no.1460, that is the original holding 

of the petitioner, be given. A perusal of 

the adjustment chart appended to the 

impugned order dated 14.01.1976, shows 

in Column 8 that the following plot 

numbers have been entered in the three 

chaks of the petitioner: 1263(M), 

1264(M), 1266(M), 1463(M), 1473(M), 

1463(M), 1616(M) and 1462(M). There is 

some more area of plot no.1463(m), that 

has been entered in the petitioner's chak, 

may be in a different chak out of the three 

allotted. What is apparent on the face of 

record, is that keeping in view the orders 

passed by the Deputy Director of 

Consolidation in Revision no.583, filed 

by Sant Kumar, the petitioner has not 

been given any part of his original 

holding in plot no.1460. There is, thus, 

clearly incongruence between the 

impugned order and the adjustment chart 

appended to it, in terms whereof plot 

numbers allotted to the petitioner are to be 

actually entered in the consolidation 

records. To this extent, the submission of 

Sri Rahul Sripat, learned Senior Advocate 

is well founded that there is incongruence 

between the impugned order dated 

14.01.1976 and the appended chart where 

in the petitioner's chak, the area of land 
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allotted on his original holding, does not 

figure in the adjustment chart. 
 

 19.  In the result, the Writ Petition 

succeeds and is allowed in part only to the 

extent that the adjustment chart enclosed 

to the impugned order dated 14.01.1976 

shall be appropriately corrected to bring it 

in accord with the order under reference 

and include the area of the petitioner's 

holding in plot no.1460, as directed in the 

substantive part of the order. To this 

extent, the impugned order dated 

14.01.1976 stands modified. Costs easy.  
---------- 
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Writ-B No. 11311 of 1995 
 

Jai Prakash                               …Petitioner 
Versus 

Board of Revenue & Ors.   ...Respondents 
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Sri G.N. Verma, Sri A.B. Paul, Sri A.N. Verma, 

Sri A.P. Paul, Sri Anuj Kumar Sharma, Sri 
Ashutosh Pandey, Sri B.B. Paul, Dr. H. N. 
Tripathi, Sri H.O.K. Srivastava  
 
Counsel for the Respondents: 
S.C., Alka Srivastava, Sri Anuj Kumar 

Sharma, Sri Ashok Kumar, Sri Avadhesh 
Kumar Upadhyay, Sri G.C. Sharma, Sri 
Kumar Anish, Sri Pradeep Chandra, Sri 

Radha Upadhyay, Sri Rohit Upadhyay, Sri 
Sankatha Rai, Sri Santosh Kumar 
Srivastava, Sri Syed Wajid Ali, Sri Rohit 

Kumar Upadhyay, Sri Pranshu Kaushal, Sri 
Jitendra Mohan Sharma 

A. Uttar Pradesh Zamindari Abolition & 
Land Reforms Act, 1950 - Section 229 B - 

evidence relied by BOR-not relevant to decide 
title of parties-findings of first appellate court 
could not be set aside-on ground that said 

evidence is not considered-BOR exceeded its 
jurisdiction u/s. 331(4) r/w s.100 CPC.  
 

Held: - There was no perversity in the 
findings of the first appellate court 
empowering the Board of Revenue to interfere 
in the said findings exercising its powers under 

Section 331(4) of the Act, 1950 read with 
Section 100 CPC. 
 

Writ Petition allowed (E-8) 
 

(Delivered by Hon'ble Salil Kumar Rai, J.) 
 

 The application was filed in the 

Court on 3.4.2019 and was taken on 

record.  

 
 Office is directed to grant regular 

number to the application.  

 
 The application has been filed to 

record the word 'deceased' before the name 

of Smt. Santosh Sharma referred as 

petitioner no. 2/1 in the application and the 

wife of the deceased petitioner no. 2 - Mr. 

Manjul Kumar Sharma and also to record 

the fact that Sri Manish Sharma, the son of 

deceased petitioner no. 2 referred as 

petitioner no. 2/2 in the application is the 

heir and legal representative of Smt. 

Santosh Sharma and is already on record. 

The array of parties in the memorandum of 

writ petition reveals that Smt. Santosh 

Sharma was not substituted in place of 

deceased petitioner no. 2 and only Sri 

Manish Sharma, i.e., the son of petitioner 

no. 2 was substituted in his place as 

petitioner no. 2/1.  

 
 In view of the aforesaid, the application 

is misconceived and is dismissed.  
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 1.  The present writ petition arises 

out of proceedings registered under 

Section 229-B of the Uttar Pradesh 

Zamindari Abolition & Land Reforms 

Act, 1950 (hereinafter referred to as, 'Act, 

1950').  
 

 2.  The dispute between the parties 

relates to Khata No. 1430 which included 

Plot Nos. 3655, 3656, 3664, 3667, 3668, 

3670 and 3671 (hereinafter referred to as, 

'Suit Property'). It is admitted between the 

parties that one Durga Prasad had two 

sons, namely, Ram Swarup and Bal 

Mukund. Ram Swarup died in 1932 and 

his widow Sukhdei died in 1935. Bal 

Mukund died in 1960. From his first wife, 

Bal Mukund had one son, namely, Sagar 

Dutt and from his second wife, Bal 

Mukund had two sons, namely, Shyam 

Lal and Jai Prakash. Shyam Lal died in 

1978. Sagar Dutt died during the 

pendency of the case in the courts below. 

The respondent nos. 2 to 7 are the legal 

heirs of Sagar Dutt and respondent nos. 8 

to 11 are the legal heirs of Shyam Lal. Jai 

Prakash is the petitioner in the present 

writ petition. During his life time, Ram 

Swarup was recorded as the tenure holder 

of the suit property. It appears that after 

1932, i.e., after the death of Ram Swarup, 

Sagar Dutt was recorded as the tenure 

holder of the suit property and continued 

to be so recorded in 1359 Fasli and in the 

subsequent revenue records prepared 

under the Uttar Pradesh Land Revenue 

Act, 1901. In 1983, the petitioner 

instituted a suit under Section 229-B of 

the Act, 1950 impleading Sagar Dutt and 

the descendants of Shyam Lal as 

defendants and prayed for a decree 

declaring him to be a co-tenure holder of 

the suit property having 1/3 share in the 

same and for a partition of the suit 

property. It appears from the records that 

the said case was re-numbered as Case 

No. 10 of 1994 and shall be referred as 

such in the present order. Case No. 10 of 

1994 was filed by the petitioner alleging 

that Bal Mukund and Ram Swarup 

constituted a Hindu undivided family and 

the suit property was purchased by Ram 

Swarup from the joint family fund and 

Ram Swarup, being the 'head' of the 

family, was recorded in the revenue 

records as tenant of the suit property. It 

was stated in the plaint that the petitioner 

and the respondents are members of a 

Hindu undivided family and there had 

been no partition either between Ram 

Swarup and Bal Mukund or between the 

petitioner and the respondents. It was 

alleged that the suit property was part of 

the hindu joint family property and, 

therefore, the petitioner along with the 

respondents was a co-tenure holder of the 

suit property having 1/3 share and entitled 

to seek partition of the suit property.  
 

 3.  Sagar Dutt contested Case No. 10 

of 1994 and filed his written statement 

denying the averments made in the plaint 

that there was no partition between Ram 

Swarup and Bal Mukund. In his written 

statement, Sagar Dutt stated that the suit 

property was the self acquired property of 

Ram Swarup who purchased it from his 

independent income. It was stated in the 

written statement that after the death of 

Ram Swarup, Sagar Dutt became the sole 

tenure holder of the suit property on the 

basis of a family settlement and was 

recorded as such in the revenue records. It 

was further stated in the written statement 

that the defendant was in exclusive 

possession of the suit property since 1932 

without any obstruction either by Bal 

Mukund or the petitioner and respondent 

nos. 8 to 11 and no objections were filed 

either by the petitioner or by Bal Mukund 
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after the enforcement of the Act, 1950 or 

during the different settlements made 

before the enforcement of the Act, 1950 

and, therefore, the claim of the petitioner 

was barred by limitation as well as by the 

principle of estoppel and acquiescence.  
 

 4.  On the pleadings of the parties, 

the trial court, i.e., the Assistant Collector 

/ Additional City Magistrate, District 

Meerut framed eight issues. The issues 

framed by the trial court and relevant for a 

decision of the present writ petition were 

as to whether the plaintiff, i.e., the 

petitioner was a co-tenure holder of the 

suit property along with the defendant 

nos. 1 to 5, i.e., Sagar Dutt and 

respondent nos. 8 to 11, whether the suit 

property was self acquired property of 

Ram Swarup which Sagar Dutt got in a 

family settlement and whether the suit 

was barred by the principle of estoppel 

and acquiescence. During the proceedings 

in Case No. 10 of 1994, the petitioner 

filed different revenue records to show 

that there had been no partition between 

Bal Mukund and Ram Swarup and the 

mutation order dated 18.10.1932 to prove 

that Bal Mukund was the legal heir of 

Ram Swarup. Apart from the aforesaid, 

certain electricity bills and receipts of 

house tax as well as the voter list were 

filed by the petitioner to show that the 

sons of Bal Mukund, which included 

Sagar Dutt, were part of a Hindu 

undivided family and there had been no 

partition between them and Sagar Dutt 

was the head of the family. The petitioner 

also filed documents to show that in 1953, 

Bal Mukund installed a tube-well in the 

suit property and after the death of Bal 

Mukund, the tube-well was registered in 

the name of the three sons of Bal 

Mukund, i.e., the petitioner, Sagar Dutt 

and Shyam Lal who jointly paid its bill. In 

the trial court, respondents also filed 

revenue records to show that Sagar Dutt 

had been consistently recorded as the sole 

tenure holder of the suit property since 

1932. The respondents also filed the 

statement of Bal Mukund recorded in 

Case No. 179-1366 registered under the 

Large Land Holdings Tax Act (hereinafter 

referred to as, 'LLHT Act') in which, 

according to the defendant Sagar Dutt, 

Bal Mukund had admitted that as a result 

of a family settlement Sagar Dutt became 

the sole tenure holder of the suit property 

after the death of Ram Swarup. It appears 

from the records filed before this Court 

that in his statement recorded by the trial 

court under Order X, Civil Procedure 

Code, 1908, Sagar Dutt stated that he 

became the sole tenant of the suit property 

as a result of a family settlement between 

Sukhdei (the widow of Ram Swarup), Bal 

Mukund and himself. The statement under 

Order X CPC is annexed as Annexure No. 

RA-1 to the rejoinder affidavit.  
 

 5.  The trial court vide its judgment 

and order dated 16.3.1994 dismissed Case 

No. 10 of 1994. In its judgment dated 

16.3.1994, the trial court held that the suit 

property was the self acquired property of 

Ram Swarup and was not purchased from 

the joint family fund. Relying on the 

statement of Bal Mukund recorded in 

proceedings under LLHT Act, the trial 

court held that Sagar Dutt was recorded as 

the sole tenure holder of the suit property 

as a result of a family settlement which 

was accepted by all members of the family 

and no objections were raised by any 

member of the family including Bal 

Mukund. On the basis of its aforesaid 

findings, the trial court held that the 

petitioner was not a co-tenure holder of the 

suit property and the suit was barred by the 

principle of estoppel and acquiescence.  
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 6.  Aggrieved by the judgment and 

decree dated 16.3.1994, the petitioner 

filed Appeal No. 104 of 1993-94 before 

the Additional Commissioner (Judicial), 

Meerut and the Additional Commissioner 

vide his judgment and decree dated 

27.7.1994 allowed the appeal and decreed 

Case No. 10 of 1994. Relying on the 

receipts and bills relating to different 

municipal taxes and charges and the 

entries in the voter list, the first appellate 

court held that the petitioner, Sagar Dutt 

and Shyam Lal were part of a Hindu joint 

family. In its judgment and order dated 

27.7.1994, the first appellate court also 

held that Ram Swarup and Bal Mukund 

constituted a Hindu joint family and it 

was not proved that the suit property was 

the self acquired property of Ram Swarup 

or that there was any partition between 

Ram Swarup and Bal Mukund. Relying 

on the document which showed that Bal 

Mukund installed the tube-well existing 

on the suit property and after the death of 

Bal Mukund, the said tube-well was 

registered in the name of the three sons of 

Bal Mukund who jointly paid its bill, the 

first appellate court held that the suit 

property was joint family property and the 

petitioner, Sagar Dutt and Shyam Lal and 

consequently their descendants were co-

tenure holders of the suit property and the 

petitioner had 1/3 share in it. The first 

appellate court also reversed the findings 

of the trial court that the suit was barred 

by limitation and by the principle of 

estoppel and acquiescence.  
 

 7.  Sagar Dutt died during the 

pendency of the first appeal and, 

therefore, aggrieved by the judgment and 

order dated 27.7.1994 passed by the first 

appellate court, respondent nos. 2 to 7 

filed Second Appeal No. 124 of 1993-94 

under Section 331(4) of the Act, 1950 

before the Board of Revenue, Uttar 

Pradesh at Allahabad. Through its 

judgment and order dated 4.4.1995, the 

Board of Revenue, Uttar Pradesh at 

Allahabad allowed the second appeal and 

restored the order passed by the trial 

court. In its judgment and order dated 

4.4.1995, the Board of Revenue held that 

the suit property was purchased by Ram 

Swarup from his independent income and 

relying on the admission of Bal Mukund, 

the Board held that Sagar Dutt was the 

sole tenant of the suit property and the 

petitioner had no share in it. The Board 

also held that as Sagar Dutt was recorded 

in the revenue records since 1932 and was 

in continuous possession, therefore, the 

claim of the petitioner was barred by 

limitation. In its order dated 4.4.1995, the 

Board of Revenue also took note of the 

different sales and purchases separately 

made by the parties. The judgment and 

order dated 4.4.1995 passed by the Board 

of Revenue has been challenged in the 

present writ petition.  
 

 8.  Challenging the judgment and 

order dated 4.4.1995 passed by the Board 

of Revenue, the counsel for the petitioner 

has argued that the different revenue 

records filed by the petitioner before the 

trial court proved that Bal Mukund and 

Ram Swarup constituted a Hindu joint 

family and there was no partition either 

between Ram Swarup and Bal Mukund or 

after the death of Bal Mukund, between 

his sons and Sagar Dutt was the head of 

the family and the suit property was a 

joint family property and the petitioner 

had 1/3 share in it. It was argued that the 

findings recorded by the Board of 

Revenue that the claim of the petitioner 

was barred by limitation and by estoppel 

and acquiescence was contrary to law. It 

was further argued that the family 
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settlement pleaded by Sagar Dutt in his 

favour was not proved by the evidence on 

record. It was argued that the Board of 

Revenue had exceeded its jurisdiction in 

allowing the appeal without framing any 

substantial question of law which was 

mandatory under Section 331(4) of the 

Act, 1950 read with Section 100 of the 

Code of Civil Procedure, 1908 (as 

amended in 1976) and in reversing the 

findings of the first appellate court even 

though the findings of the first appellate 

court were based on evidence on record. It 

was argued that for the aforesaid reasons, 

the order dated 4.4.1995 passed by the 

Board of Revenue is contrary to law and 

is liable to be set-aside. In support of his 

arguments, the counsel for the petitioner 

has relied on the judgment of the Supreme 

Court in Sita Ram Bhama Vs. 

Ramvatar Bhama 2018 (15) SCC 130.  
 

 9.  Rebutting the arguments of the 

counsel for the petitioner, the counsel for the 

respondents has argued that an oral family 

settlement is recognized under the law. It was 

argued that the family settlement pleaded by 

Sagar Dutt had been acted upon and neither 

the widow of Ram Swarup nor the father of 

Sagar Dutt, i.e., Bal Mukund ever objected to 

it. It was argued that the plaintiff/petitioner 

could not show the existence of any nucleus 

or source of income of the joint hindu family 

to prove that the suit property was purchased 

from the joint family fund. It was argued that 

from the evidence on record especially, the 

sale deed dated 31.8.1922, it was proved that 

Ram Swarup and Bal Mukund were living 

separately. It was further argued that Sagar 

Dutt was recorded as the sole tenure holder 

of the suit property even in 1342 Fasli, i.e., 

during the settlement of Mr. Waugh and was 

recorded as Sirdaar of the suit property under 

Section 18 of the Act, 1950. It was argued 

that under the Act, 1950, Sagar Dutt acquired 

new rights which had attained finality. It was 

also argued that from the admission of Bal 

Mukund, it was evident that Bal Mukund 

had no concern with the suit property and the 

said admission was binding on the petitioner 

who claimed through Bal Mukund. It was 

argued that the claim of the petitioner was 

barred by the principle of estoppel and 

acquiescence and the suit was barred by 

limitation. It was argued by the counsel for 

the respondents that there was no 

jurisdictional error in the order passed by the 

Board of Revenue because under Section 

331(4) of the Act, 1950, the Board of 

Revenue was not required to frame any 

substantial question of law as the 

amendments in 1976 in Section 100 were not 

applicable while the Board of Revenue 

exercised its power as a second appellate 

court under Section 331(4) of the Act, 1950 

and the powers of the Board under Section 

331(4) of the Act, 1950 were governed by 

Section 100 CPC as it existed prior to the 

amendment. It was further argued that it was 

not a fit case for interference under Article 

227 of the Constitution of India. In support 

of his arguments, the counsel for the 

respondents has relied upon the judgments of 

the Supreme Court in Kale and Ors. Vs. 

Deputy Director of Consolidation and 

Ors. 1976 (3) SCC 119; Shalini Shyam 

Shetty and Anr. Vs. Rajendra Shankar 

Patil 2010 (8) SCC 329; State of 

Uttarakhand Vs. Mohan Singh and Ors. 

2012 (13) SCC 281 and Marabasappa 

(Dead) by Lrs. and Ors. Vs. Ningappa 

(Dead) by Lrs. and Ors. 2011 (9) SCC 451.  
 

 10.  I have considered the rival 

submissions of the counsel for the parties.  
 

 11.  It is not disputed that the suit 

property was purchased in the name of 

Ram Swarup through a sale deed executed 

by one Amba Prasad. It is also not 
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disputed that Ram Swarup died issueless 

leaving behind his widow Sukhdei. The 

issue whether Ram Swarup and Bal 

Mukund had separated or whether the suit 

property was purchased from the joint 

family fund or from the independent 

income of Ram Swarup is not relevant to 

decide the dispute between the parties and 

the present writ petition. The claim of 

Sagar Dutt is not dependent on a decision 

on the issue as to whether the suit 

property was a joint family property or 

the separate property of Ram Swarup. It is 

not the case of respondent nos. 2 to 7 that, 

through any recognised mode of transfer, 

Ram Swarup, during his lifetime, had 

transferred the suit property to Sagar Dutt 

or had executed any Will in favour of 

Sagar Dutt. Thus, after the death of Ram 

Swarup, by virtue of Section 24 of Agra 

Tenancy Act, 1926, the suit property 

devolved on Sukhdei, the widow of Ram 

Swarup and after the death of Sukhdei, 

the estate would have devolved on Bal 

Mukund, the brother of Ram Swarup. 

After the death of Bal Mukund, under 

Section 171 of the Act, 1950, the estate 

would devolve on his three sons. If 

Section 24 of Agra Tenancy Act, 1926 

and Section 171 of the Act, 1950 operate, 

Sagar Dutt had no rights in the suit 

property during the lifetime of Sukhdei 

and Bal Mukund and was only a co-tenure 

holder of the suit property along with his 

brothers including the petitioner 

irrespective of whether the suit property 

was joint family property or self acquired 

property of Ram Swarup purchased by his 

independent income. In order to succeed 

in their case that Sagar Dutt was the sole 

tenant of the suit property, the respondent 

nos. 2 to 7 had to prove some event which 

excluded the operation of Section 24 of 

Agra Tenancy Act, 1926 or Section 171 

of the Act, 1950. The said was necessary 

because when one co-heir is found to be 

in possession of the properties it is 

presumed to be on the basis of a joint title. 

(See P. Lakshmi Reddy Vs. L. Lakshmi 

Reddy AIR 1957 SC 314).  
 

 12.  The case of respondent nos. 2 to 

7 is that after the death of Ram Swarup, 

Sagar Dutt became the sole tenant of the 

suit property through a family settlement 

between Sukhdei, Bal Mukund and Sagar 

Dutt. Apparently, the case of respondent 

nos. 2 to 7 was that Bal Mukund or his 

other two sons never acquired any 

tenancy rights in the suit property. If the 

case of family settlement as pleaded by 

respondent nos. 2 to 7 is believed, 

Sukhdei relinquished her rights, title and 

interest in the suit property in favour of 

Sagar Dutt even though Sagar Dutt had no 

antecedent title in the property. In view of 

the law laid down by the Supreme Court 

in Kale and Ors. Vs. Deputy Director of 

Consolidation and Ors. 1976 (3) SCC 

119, such a family settlement would be 

valid even if Ram Swarup had separated 

from Bal Mukund and was the sole tenure 

holder of the suit property and also even if 

the suit property was a joint family 

property and Ram Swarup was recorded 

as the tenure holder of the suit property 

only as the 'Karta' of the family and all the 

members of the family had not entered 

into the arrangement. At this stage, the 

observations of the Supreme Court in 

Paragraph No. 17 of Kale (supra) are 

reproduced below:  
 

 "In Krishna Beharilal v. 

Gulabchand, it was pointed out that the 

word "family" had a very wide 

connotation and could not be confined 

only to a group of persons who were 

recognised by law as having a right of 

succession or claiming to have a share. 
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The Court then observed: [SCC p. 843, 

paras 7-8]  
 "To consider a settlement as a family 

arrangement, it is not necessary that the 

parties to the compromise should all 

belong to one family. As observed by this 

Court in Ram Charan Das v. 

Girjanandini Devi - the word "family" in 

the context of a family arrangement is not 

to be understood in a narrow sense of 

being a group of persons who are 

recognised in law as having a right of 

succession or having a claim to a share in 

the property in dispute. If the dispute 

which is settled is one between near 

relations then the settlement of such a 

dispute can be considered as a family 

arrangement - see Ramcharan Das case.  
 The courts lean strongly in favour of 

family arrangements to bring about 

harmony in a family and do justice to its 

various members and avoid in 

anticipation future disputes which might 

ruin them all."  
 

 13.  The issue in the present case is 

whether the family settlement was proved 

by respondent nos. 2 to 7 and whether the 

findings recorded by the first appellate 

court accepting the case of the petitioner 

were based on evidence on record and 

further whether, under Section 331(4) of 

the Act, 1950 read with Section 100 of the 

Code of Civil Procedure, 1908, the Board 

of Revenue had exceeded its jurisdiction 

in reversing the findings of the first 

appellate court and record its own 

findings rejecting the claim of the 

petitioner.  
 

 14.  The family settlement was set-up 

by respondent nos. 2 to 7 and, therefore, 

the burden was on respondent nos. 2 to 7 

to prove the family settlement. To prove 

the family settlement, the respondent nos. 

2 to 7 relied on the alleged admission of 

Bal Mukund made in proceedings under 

the LLHT Act and on the conduct of the 

petitioner and Bal Mukund in not filing 

any objections against the entries in the 

revenue records showing Sagar Dutt to be 

the sole tenant of the suit property. In this 

context, the respondent nos. 2 to 7 also 

argued that the claim of the petitioner was 

barred by the principle of estoppel and 

acquiescence. So far as the plea of 

respondent nos. 2 to 7 that the claim of 

the petitioner was barred by the principle 

of estoppel, it is sufficient to note that 

mere long standing revenue entries 

without any legal sanction or authority of 

law confer no right on the recorded 

person. A Division Bench of this Court in 

Shri Ram and Ors. Vs. Deputy Director 

of Consolidation, Allahabad and Ors. 

2011 (4) ADJ 289 (DB) held, in the 

context of Section 49 of the Uttar Pradesh 

Consolidation of Holdings Act, 1953, that 

there was no public policy which 

prohibited a person to seek reversal of 

state of affairs continuing for scores of 

years if he had a right to do so. It was held 

that a person can claim his right to a 

property even after a lapse of considerable 

period, which right he had neither 

abandoned nor relinquished, provided the 

claim is not barred by any law of 

limitation.  
 

 15.  The counsel for the respondents 

has not brought to the notice of the Court 

any statutory provision attaching finality 

to the settlement of Mr. Waugh in 1942 or 

entries in the revenue records as a result 

of Section 18 of the Act, 1950. The claim 

of the petitioner was also not barred by 

any law of limitation as it is not the case 

of respondent nos. 2 to 7 that Sagar Dutt 

had matured his rights by adverse 

possession.  
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 16.  In order to prove family 

settlement, the respondent nos. 2 to 7 

have relied on the alleged admission of 

Bal Mukund. The statement of Bal 

Mukund has been annexed with the writ 

petition and I have perused the same. 

Interestingly, the statement of Bal 

Mukund was disbelieved by the Assessing 

Officer and the Appellate Authority in 

proceedings under the LLHT Act on the 

ground that Bal Mukund had not been 

able to establish any severance of joint 

family status between himself and Sagar 

Dutt. A perusal of the statement of Bal 

Mukund does not show that there was any 

admission by Bal Mukund of any family 

settlement between Bal Mukund, Sukhdei 

and Sagar Dutt. In his statement given in 

proceedings under the LLHT Act, Bal 

Mukund had stated that the suit property 

belonged exclusively to Sagar Dutt and 

was given to him by Ram Swarup. The 

said statement is not an admission of a 

family settlement as set-up by the 

respondent. An admission has to be clear 

and unambiguous and adverse to the 

interest of the maker. The proceedings 

under the LLHT Act were not between 

Sagar Dutt and Bal Mukund and the 

statement of Bal Mukund did not 

adversely affect his interest in the said 

proceedings. The statement of Bal 

Mukund only leads to the inference that 

the suit property was gifted or in any way 

transferred by Ram Swarup to Sagar Dutt. 

It is not the case of respondent nos. 2 to 7 

that Sagar Dutt got the suit property 

directly from Ram Swarup either as gift 

or through any other mode of transfer. 

The statement of Bal Mukund in 

proceedings under the LLHT Act cannot 

be characterized as admission of a family 

settlement between himself, Bal Mukund 

and Sukhdei, i.e., the widow of Ram 

Swarup. Evidently, the statement of Bal 

Mukund in proceedings under LLHT Act did 

not prove the family settlement set-up by 

respondent nos. 2 to 7. Further, the statement 

of Bal Mukund cannot act as estoppel against 

the petitioner as there is nothing on record to 

show and there are no findings by the courts 

below that Sagar Dutt acted upon the said 

statement to his detriment.  
 

 17.  The first appellate court, relying 

on the bills and the receipts relating to the 

municipal taxes and the electricity bills 

which showed that the bills were jointly 

paid by the three sons of Bal Mukund, 

held that there was no severance of joint 

family status between the three sons of 

Bal Mukund and their descendants. The 

first appellate court while accepting the 

case of the petitioner also took note of the 

fact that the tube-well installed on the suit 

property was initially registered in the 

name of Bal Mukund and after the death 

of Bal Mukund, the said tube-well was 

registered in the name of the three sons of 

Bal Mukund and the different charges 

relating to the said tube-well were jointly 

paid by the three sons of Bal Mukund and 

their descendants. The first appellate 

court, after considering the aforesaid 

evidence, held that the petitioner was a 

co-tenure holder of the suit property along 

with the respondents having 1/3 share in 

it. The aforesaid evidence does indicate 

that there was no ouster of Bal Mukund or 

the petitioner from the suit property. The 

findings of the first appellate court are 

supported by the evidence on record. It is 

true that while recording its finding, the 

first appellate court did not consider the 

alleged admission of Bal Mukund. 

However, as held earlier, the statement of 

Bal Mukund was not an admission of any 

family settlement and did not prove the 

family settlement set-up by respondent 

nos. 2 to 7.  
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 18.  The findings of the first 

appellate court were findings of facts and 

did not give rise to any question of law. 

The weight to be put on a particular piece 

of evidence is in the realm of appreciation 

of evidence and does not give rise to any 

question of law. Even under Section 100 

CPC, as it existed prior to the amendment 

of 1976, a second appeal was 

maintainable only on a question of law. In 

Sree Meenakshi Mills, Madurai Vs. 

Commissioner of Income Tax, Madras 

(AIR 1957 SC 49), the Supreme Court 

referred, with approval, the decision of 

Privy Council in Wadi Mohammed Vs. 

Mohd. Baksh AIR 1930 PC 1 wherein it 

was held that there is no jurisdiction to 

entertain a second appeal on ground of 

erroneous findings of facts, however, 

gross the error may seem to be and the 

question whether a fact has been proved 

when evidence for and against has been 

properly admitted is necessarily a pure 

question of fact (Para 21). A reading of 

the impugned order dated 4.4.1995 passed 

by the Board of Revenue shows that the 

Board of Revenue has substituted its own 

findings after reversing the findings 

recorded by the first appellate court which 

the Board of Revenue could not have 

done even under Section 100 CPC as it 

existed before the Amendment Act, 1976.  
 

 19.  In its order dated 4.4.1995, the 

Board of Revenue has held that the first 

appellate court had ignored the relevant 

evidence and has referred to certain sales 

and purchases made separately by the 

parties to infer that there was a severance of 

joint family status. The counsel for the 

respondents has also handed over the 

statement given by the petitioner before the 

trial court to show that the petitioner had 

purchased certain properties. I have 

carefully gone through the order passed by 

the trial court and find that the different sale 

deeds referred as evidence by the trial court 

were executed either before the death of 

Ram Swarup or were executed by Bal 

Mukund. The sale deeds executed before 

the death of Ram Swarup have no 

evidentiary value to decide the rights of the 

parties regarding the suit property because, 

as held earlier, the said sale deeds only 

prove that Bal Mukund and Ram Swarup 

had separated and there was a severance of 

joint family status between Bal Mukund and 

Ram Swarup and the issue as to whether 

Bal Mukund and Ram Swarup continued as 

a hindu undivided family till the death of 

Ram Swarup is not relevant for deciding the 

dispute between the parties. So far as the 

sale deeds executed by Bal Mukund are 

concerned, the same also do not help the 

respondent nos. 2 to 7 because the said sale 

deeds, as evident from the order of the trial 

court were executed in 1953 or 1959. Under 

the Act, 1950, Bal Mukund had absolute 

right over his Bhumidhari plots including 

the right to transfer and the sale deeds 

would not adversely affect the rights of the 

petitioner in relation to the suit property. 

The sale deeds allegedly executed by the 

petitioner and referred in the statement of 

the petitioner handed over to this Court by 

the counsel for the respondents show that 

the petitioner had purchased certain plots 

from his independent income and has stated 

that the said plots were purchased by him 

and Shyam Lal from their independent 

income. A member of a hindu undivided 

family is not deprived of his right to 

purchase property from his independent 

income and in his own name and not mix-

up the same with the joint family property.  
 

 20.  In view of the reasons given 

above, the evidence relied upon by the 

Board of Revenue in its impugned order 

were not relevant to decide the title of the 
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parties in the suit property and the 

findings of the first appellate court could 

not have been set-aside on the ground that 

the said evidence were not considered by 

the first appellate court. There was no 

perversity in the findings of the first 

appellate court empowering the Board of 

Revenue to interfere in the said findings 

exercising its powers under Section 

331(4) of the Act, 1950 read with Section 

100 CPC. Evidently, the Board of 

Revenue had exceeded its jurisdiction 

under Section 331(4) of the Act, 1950 

read with Section 100 CPC by interfering 

in the findings of the first appellate court 

and the impugned order of the Board of 

Revenue is contrary to law.  
 

 21.  For the aforesaid reasons, the 

order dated 4.4.1995 passed by the Board of 

Revenue in Second Appeal No. 124 of 

1993-94 is liable to be set-aside and is, 

hereby, quashed. The order dated 27.7.1994 

passed by the first appellate court in Appeal 

No. 104 of 1993-94 is restored.  
 

 22.  The writ petition is allowed. 
---------- 
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A. U.P. Consolidation of Holdings Act, 1953 
- Section - 9(A)(2) – W.P.- filed by Ram Dular -

challenging an order of the DDC – restoring an 
order of the C.O- on an objection under Section 
9A(2) of the U.P. C H Act- setting aside the order 

passed by the S.O.C –without considering the 
documents and evidences available on record-in 
an arbitrary way-remanded back to DDC for 

proper consideration. 
 
Held: - petition succeeds in part and is 

allowed to the extent that the impugned order 
passed by the Deputy Director of Consolidation 
is hereby quashed. The matter is remanded to 

the Deputy Director of Consolidation where 
Revision shall stand restored to the file of the 
Deputy Director of Consolidation to be 
determined afresh.  

 
Writ Petition allowed in part (E-8) 
 

(Delivered by Hon'ble J.J. Munir, J.) 
 

 1.  This writ petition has been filed 

originally by one, Ram Dular S/o Bharos a 

native of village Akkipur Post Chhatai Kala 

(Shahganj), District Jaunpur challenging an 

order of the Deputy Director of 

Consolidation dated 16.02.1987, whereby 

he has restored an order of the 

Consolidation Officer dated 05.05.1984 

made on an objection under Section 9A(2) 

of the U.P. Consolidation of Holdings Act 

(for short the 'Act'), setting aside the order 

dated 21.08.1986, passed by the Settlement 

Officer of Consolidation. 
 

 2.  Heard Sri Neelabh Srivastava, 

Advocate holding brief of Sri Adarsh 

Bhushan, learned counsel for the 

petitioner and Sri Ram Prakash Ram, 

learned counsel appearing on behalf of 
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respondent no. 3, Ram Lakhan, now 

represented by his heirs and legal 

representatives, numbering six. 
 

 3.  These proceedings have 

commenced on an objection under 

Section 9A(2) of the Act filed by a third 

respondent before the Consolidation 

Officer. The dispute relates to khasra nos. 

77 and 385 of Khata No. 100 that was 

entered in the name of the petitioner and 

the third respondent when Chakbandi 

operations commenced a second time in 

the year 1983-84. The objection of the 

petitioner was that he was entitled to be 

recorded as the sole tenure holder over the 

said plots, that are hereinafter referred to 

as the 'property in dispute', to the 

exclusion of third respondent. It was the 

third respondent's case that the name of 

the petitioner had been wrongly recorded 

and was liable to be expunged. The 

petitioner contested third respondent's 

objection and claimed that it was a joint 

holding that had been inherited from the 

parties' common ancestor one, Chikhur. 

According to the petitioner, Chikhur had 

two sons, Shivraj and Bujha. Bujha had a 

son, Bharos. The petitioner is the son of 

Bharos. He had two brothers, Matai and 

Satai, who died issueless. According to 

the petitioner, the property came from 

Chikhur and went by way of succession 

with a half share each in the branches of 

Shivraj and Bhuja. What came to the 

petitioner was the half share that went to 

the branch of Bujha. During the life time 

of the petitioner's brothers, Matai and 

Satai, the petitioner along with two 

brothers had a 1/6th share each. Since, 

Matai and Satai, the two brothers of the 

petitioner died during his life time and 

issueless, their share was inherited by the 

petitioner enlarging it to a complete half. 

It was urged that in the branch of Shivraj, 

his half share was inherited by his only 

son Hichhu, and from him by his son, 

Ram Lakhan (respondent no. 3). The 

contention of the petitioner is that in his 

reply to the objections of the third 

respondent was that half share over the 

land in dispute was rightly recorded in the 

basic year khatauni of the second round of 

Chakbandi operations, and that, that was 

the position which remained throughout. 

The first round of chakbandi operations 

commenced in the year 1955. He 

contended that during the first round of 

chakbandi operations, no issue about the 

petitioner's share was raised by Ram 

Lakhan or his predecessor-in-interest and 

those chakbandi operations were 

concluded with the de-notification under 

Section 52 of the Act. It was contended 

that the present chakbandi operations, that 

had commenced in the year 1983-84, 

therefore, correctly recorded in the basic 

year, a half share for the petitioner and the 

third respondent, regarding which no 

objections could now be raised. Bar of 

Section 49 of the Act was also pleaded on 

the basis of the first round of chakbadi 

operations, where this objection was not 

at all raised. 
 

 4.  The Consolidation Officer, while 

deciding objection framed issues to the 

following effect: 
 

 1. Whether the name of Ram Dular, 

Satai and Matai are liable to be expunged 

from the khata in dispute?, and; 
 2. Whether the name of Ram Lakhan 

deserves to be recorded exclusively? 
 

 5.  The third respondent in support of 

his objection filed a khatauni for the Fasli 

year 1334, which shows the name of 

Hichhu S/o Shivraj to be recorded there, 

exclusively. A further khatauni for the 
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fasli year 1309 was filed which shows the 

name of Chikhur to be recorded. In 

another khatauni for the Fasli year 1356, 

has been filed on behalf of the third 

respondent, where name of Hichhu finds 

record. There is a copy of the khatauni for 

the Fasli year 1362 filed by the objector-

respondent no. 3, where the name of 

Hichhu, his father is exclusively recorded. 
 

 6.  Lateron, during mutation, the name 

of Hichhu has been expunged, and in his 

place, the name of Ram Lakhan has been 

recorded as his heir. The Consolidation 

Officer has recorded that in the khatauni for 

the Fasli Year 1362 there is a note that the 

name of Ram Lakhan has been rubbed off 

and in the order of the ACO, dated 

23.05.1956 the name of one, Bharos has 

been entered. The name of petitioner's 

father has been recorded as Sirdar and co-

tenure holder along with Ram Lakhan. The 

aforesaid entry does not mention the case 

number wherein the ACO passed that order. 

CH Form 41 has also been noticed to be 

filed amongst other documents on behalf of 

third respondent. On behalf of the 

petitioner, by way of documentary 

evidence, a copy of khatauni for the Fasli 

year 1362 has been filed. CH Form 20 

relating to the last chakbandi operations and 

the record of proceedings under Section 8 of 

the Act has been filed. There is also a copy 

of a judgment passed in Case No. 58/2971 

''State vs. Ram Dular' decided on 

16.12.1971, which the Consolidation 

Officer has noted, has been filed to show 

that a criminal litigation was persued 

between Ram Lakhan and Ram Dular, 

under Section 313 IPC. The Consolidation 

Officer has mentioned in the passing in his 

judgment that extracts of khatauni and the 

revenue recipets, have also been filed. It 

must be remarked here that the Consolidatin 

Officer has not elaborated as to what those 

khataunies are, or what is detailed there, or 

what the revenue receipts filed indicate. 

There is no reference to the contents of any 

of these documents, including the revenue 

receipts or the khatauni that have been filed 

on behalf of the petitioner. Oral evidence on 

behalf of Ram Lakhan figures as as the 

testimony of Ram Lakhan himself and his 

witness Vanshu that was recorded in the 

witness box, whereas in support of Ram 

Dular's case, Ram Dular himself and his 

witness Rampyare's deposition. The 

Consolidation Officer held that in the old 

khatauni for the Fasli year 1309, name of 

Chikhur finds record and, thereafter, in the 

khatuani for the fasli year 1334, name of 

Hichhu S/o Shivraj has been recorded. It 

has been observed by the Consolidation 

Officer during the course of his decision 

that the petitioner, Ram Dular has not filed 

any documentary evidence to show that 

Chikhur had two sons. He observed that in 

case Chikhur had two sons, names of both 

would have figured in the khatauni for the 

fasli year 1334. It has been reasoned that no 

documentary evidence has been brought on 

record to show that Hichhu was the only 

son of Chikhur or he had another son. The 

Consolidation Officer has also held that in 

the fasli year 1362, name of Hichhu finds 

record and after him, the name of Ram 

Lakhan has been entered on the basis of 

succession. From all this, the Consolidation 

Officer has inferred that Chikhur had no son 

by the name of Bujha; instead, it is inferable 

that he had one son, Shivraj, whose lone son 

is Hichchu. The Consolidation Officer 

further held that Ram Dular, his father 

Bharos and his father, Bhuja have nothing 

to do with the property in dispute. 
 

 7.  The Consolidation Officer has 

addressed the question as to what is the 

effect of non objection during the 

previous chakbandi, Bharos being 
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recorded as a co-sharer. His name has 

entered in the khatauni for the fasli year 

1362, but the mutation made under an 

order of the ACO does not mention any 

case number, which shows that the entry 

is fictitious. No copy of the decision 

rendered by the ACO, on the basis of 

which the said entry has been made, has 

been filed. The Consolidation Officer also 

recorded that during the old Chakbandi 

CH Form 4-7 would carry these kinds of 

orders but there is no certification of the 

said forms also. 
 

 8.  The Consolidation Officer has also 

reasoned in support of his conclusions that 

in fasli year 1362, the mutation that has 

been made, there is an endorsement in red 

ink and also a note in red Ink, where the 

name originally entered has been erased, 

and, the name of Bharos has been added 

there. Nothing about this objection was said 

during the first round of Chakbandi. The 

Consolidation Officer has held that the third 

respondent was a minor at that time and that 

Bharos got his name recorded, illegally. In 

order to reassure himself about his 

conclusions, he has recorded the fact that 

the petitioner, Ram Dular would be aged 

about 36 years during the first round of 

Chakbandi in the year 1955-56, whereas 

third respondent would be aged about 8 

years. As such, the Consolidation Officer 

has concluded that the name of first 

petitioner has been recorded without any 

basis, and, is the result of a fictitious entry 

on the foot of which the petitioner now 

claims a half share. Accordingly, the 

objections of third respondent were allowed 

and the name of the petitioner was ordered 

to be expunged with regard to his half share 

in the land in dispute. 
 

 9.  The petitioner appealed the 

decision of the Consolidation Officer, 

under Section 11 of the Act to the 

Settlement Officer of Consolidation. The 

Settlement Officer of Consolidation 

undertook a plenary review of the 

evidence on record. A perusal of that 

judgment shows that the Settlement 

Officer of Consolidation took into 

consideration the khatauni for the fasli 

year 1309 in relation to which he has said 

that the said khatauni shows that on some 

part of the land in dispute, during the fasli 

year 1309, Chikhur is recorded for the 

past 26 years. From the said entry and its 

age relative to the point of time to which 

it relates, the Settlement Officer of 

Consolidation concluded that this entry 

relates to the time of the last bandobast, 

and, that it shows the property in dispute 

to be a self acquired property of Chikhur. 

The Appellate Court has then considered 

the khatauni for the fasli year 1354-1356, 

where the name of Hichhu S/o Shivraj is 

recorded. He has further taken note of the 

entry that finds place in 1362 fasli (basic 

year relating to the first round of 

chakbandi), where the land in dispute is 

recorded in the name of Hichhu S/o 

Shivraj. There is an order of the Sub 

Divisional Officer, dated 07.01.1955 

where in place of Hichhu(deceased), the 

name of Ram Lakhan, respondent no. 3 is 

recorded as his heir. The Settlement 

Officer, Consolidation has gone on to 

note that on 19.03.1955, chakbandi 

operations were notified in the gazette and 

the Assistant Consolidation Officer 

passed an order dated 23.05.1956 on the 

basis of which the name of Bharos has 

been entered over the land in dispute 

(Khata no. 45), as a co-sharer along with 

the third respondent. It is also noted here 

that in relation to Khata no. 123 which is 

not the property in dispute, the name of 

Bharos has been recorded under orders of 

the Consolidation Officer, in fasli year 
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1362 as a co-sharer in that khata. The 

Consolidation Officer noted in the order 

impugned that in accordance with the 

rules applicable to chakbandi operations 

during that time, that is to say, when the 

first round of chakbandi operations went 

through, the Assistant Consolidation 

Officer did a partal (survey) under Section 

8 of the Act. He verified in that exercise 

as to what the dispute between the parties 

was all about. He issued a provisional 

notice to both parties, that is to say, to 

Bharos, the predecessor-in-title of the 

petitioner on one hand and to Ram Dular, 

respondent no. 3, on the other. 
 

 10.  Dealing with the third 

respondent's case that the entry claimed 

by the petitioner in the fasli year 1362 

was the result of a forgery, the Settlement 

Officer of Consolidation took note of the 

draft khatauni, CH Form 30, relating to 

another khata no. 95, where names of 

Ram Lakhan and Bharos have been 

entered together as co-sharers. He has 

also taken note of like entries as co-

sharers between the petitioner and the 

third respondent, in relation to the land at 

village Sadpur, where in CH Form 20, the 

name of both, Bharos and the the third 

respondent, Ram Lakhan find place. In 

particular, the Settlement Officer of 

Consolidation took into consideration, 

some 40 odd revenue receipts. The order 

of the Settlement Officer of Consolidation 

shows that the land was co-shared by 

Bharos and Ram Dular. 
 

 11.  The Settlement Officer, 

Consolidation has specifically noted the 

fact that the pedigree propounded by Ram 

Dular in his written statement has not 

been dispelled by Ram Lakhan, 

respondent no. 3, on the basis of evidence 

led in the case. He has taken note of the 

family register relating to the year 1983, 

which shows that in the house no. 45, 

Ram Lakhan has been indicated to be the 

head of the family, living along with one 

Bhikaiya and another Bhagwandei. 

Bhikaiya is the widowed mother, whereas 

Bhagwandei is the third respondent's wife. 

The Court has recorded for a fact that on 

the basis of oral evidence of Ram Lakhan 

where he has testified himself, besides his 

witness, Vanshu, it has been 

acknowledged by Vanshu in his cross-

examination that he does not know that 

Bujha and Shivraj were brothers, and the 

number of sons that Chikhur had. The 

witness has also said that he does not 

know about the family tree of parties. It is 

also said by him that land in dispute is 

very old. He does not know about the 

khata number. The witness also said that 

he has no animosity against Ram Dular. 

He has denied testifying in the criminal 

case on behalf of Ram Dular. The witness 

has been opined by the Settlement Officer 

of Consolidation to be one not acquainted 

with important and material facts. It is 

also observed by the Court that this 

witness has refuted documentary 

evidence. The Appellate Court has 

noticed that on the basis of proceedings of 

a criminal case between parties, the 

details of which have been recorded in the 

judgment, it has proven that criminal 

litigation between Ram Dular and Ram 

Lakhan at some point of time was there. 

The testimony of Ram Dular in the 

witness box has also been taken note of. It 

has been remarked by the Appellate Court 

that in his evidence Ram Dular has sought 

to prove the pedigree propounded by him 

with the aid of own evidence in the 

witness box and that of his witness, 

Rampyare. It is observed by the Trial 

Court that Ram Dular has supported the 

pedigree pleaded by him in his written 
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statement, whereas Ram Lakhan has said 

nothing about this pedigree in oral 

evidence, recorded in the witness box. 

Here, it is remarked by the Appellate 

Court that not only Ram Lakhan has not 

said anything to disprove the pedigree in 

his oral evidence, but he has also not 

disputed Ram Dular's pedigree in his oral 

evidence. This Court must remark here 

that by this the Appellate Court does not 

mean that Ram Lakhan has accepted for a 

case Ram Dular's pedigree, which he has 

disputed in all his objections, filed before 

the Court of first instance. All that, the 

Appellate Court has remarked is that in 

his evidence, Ram Lakhan has not 

disputed Ram Dular's pedigree, by words 

patent. 
 

 12.  It is also remarked by the 

Settlement Officer of Consolidation that 

when the co-sharers were recorded in the 

basic year khatauni during the first round 

of chakbandi, Ram Lakhan was a minor, 

and, therefore, those entries do no bind 

him. He has perused the family register to 

find that the date of birth of Ram Lakhan, 

recorded there, is 12.07.1947. It is a 

matter of arithmetical calculation that 

going by the said date of birth, Ram 

Lakhan was a minor in the year 1956. In 

the year 1965, he would have turned a 

major. He did not object during the entire 

period of limitation from 1965 to 1968, 

which he could and ought to have done, if 

he were aggrieved by the entry made in 

the basic year, in the year 1962. It has 

also been recorded that Ram Lakhan has 

not filed in his documentary evidence, 

even a single receipt evidencing payment 

of land revenue paid by him whereas Ram 

Dular has filed numerous such receipts, 

which indicate him to be a co-tenure 

holder along with Ram Lakhan, since the 

previous round of chakbandi. It has been 

inferred from these facts that the land 

appears to be ancestral, where the name of 

Ram Dular's predecessor was left out, but 

recorded in the basic year, before 

commencement of first round of 

chakbandi operations. The Settlement 

Officer of Consolidation has also taken 

note of a submission advanced on behalf 

of the petitioner, Ram Dular that Ram 

Lakhan got a reference made by the 

Consolidation Officer, regarding his 

claimed rights to exclusive tenure of the 

land in dispute which was made to the 

Deputy Director of Consolidation, behind 

the petitioner's back. It was also accepted 

by the Deputy Director of Consolidation 

without notice to the petitioner. The 

submission of learned counsel for the 

petitioner also is that the Appellate Court 

took into account that this exercise of a 

reference being made and decided behind 

the petitioner's back, shows that Ram 

Lakhan knew well that the basic year 

entry in favour of Ram Dular was not 

wrong, and that these were only stray 

entries in his favour, that showed him as 

the exclusive bhumidhar. The Settlement 

Officer of Consolidation here also noticed 

that submission advanced on behalf of 

Ram Dular that both parties knew that the 

name of Bharos has been recorded as a 

co-tenure holder during the first round of 

chakbandi, but no steps were taken to 

undo that entry, while the said chakbandi 

was current. This feature made it clear 

that the case of the third respondent is 

hindered by an estopple, besides the 

statutory bar of Section 49 of the Act. 

Thus, the entries in the first round of 

chakbandi could now not be challeged. 

The Settlement Officer of Consolidation 

also took into account the submission of 

learned counsel for the third respondent, 

Ram Lakhan that during the last 

bandobast, once the name of Hichhu S/o 



698                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Shivraj has been recorded after the last 

bandobast in the fasli year 1334, that 

continued for a long period of time, in 

case Shivraj and Bhuja were brothers, 

Bhuja ought to have filed a suit under the 

U.P. Tenancy Act, seeking to get himself 

declared and recorded as a co-sharer. The 

Settlement Officer of Consolidation after 

going through all these evidence very 

carefully took note of the fact that during 

the last chakbandi in the CH Form 20 and 

25, on the basis of valid orders, entries of 

co-sharer's rights were made in favour of 

the petitioner's predecessors' which Ram 

Lakhan or his predecessor never 

challenged. They have also not produced 

any revenue receipts to establish that they 

have been in exclusive possession of the 

land in dispute, paying land revenue to the 

Government in token of such exclusive 

possession. On the basis of all this 

analysis the Settlement Officer of 

Consolidation held the petitioner to be a 

validly recorded co-tenure holder, along 

with the third respondent, Ram Lakhan, to 

the extent of half share and allowed the 

appeal. 
 

 13.  Aggrieved, the third respondent, 

Ram Lakhan preferred a revision to the 

Deputy Director of Consolidation. The 

Deputy Director of Consolidation by 

means of the impugned order set aside the 

order of the Settlement Officer, 

Consolidation and restored that of the 

Consolidation Officer. In doing so, the 

reasoning adopted by the Deputy Director 

of Consolidation is this. According to him 

chakbandi in the village had commenced, 

in the second round, in the fasli year 

1309. The land in dispute was recorded in 

the name of Chikhur. Subsequently, in the 

khatauni for the years 1334, 1356 and 

1362, Hichhu S/o Shivraj was recorded. 

In the fasli year 1362 that was the basic 

year for the first round of chakbandi, there 

were three mutation orders recorded. The 

first was a mutation under orders of the 

Sub Divisional Officer dated 07.01.1955, 

relating to the succession in favour of 

Ram Lakhan, whereby the name of 

Hichhu was mutated out and on the basis 

of inheritance, the name of Ram Lakhan 

was entered. The second and the third 

mutation orders were those of the 

Assistant Consolidation Officer, dated 

23.05.1956, whereby over khata no. 439, 

the name of Bharos was recorded as a 

sirdar. By the second mutation order 

carried out over khata no. 45 (land in 

dispute), the name of Bharos was 

recorded as a sirdar. From these mutation 

orders, the Deputy Director of 

Consolidation has remarked that it is clear 

that during the previous round of 

chakbandi, the present dispute had been 

raised and these orders in relation to that 

dispute were passed and recorded. Here, 

he has noted the contention of the third 

respondent, Ram Lakhan that the order of 

Assistant Consolidation Officer dated 

23.05.1956 relates to khata no. 439 alone, 

by which the name of Bharos has been 

directed to be entered as a sirdar over the 

said khata, whereas according to the 

petitioner, Ram Dular, by the order of the 

Assistant Consolidation Officer dated 

23.05.1956, he has been directed to be 

recorded as a co-sharer over the land in 

dispute also. The Settlement Officer of 

Consolidation has identified the issue as 

one where he had to find out that out of 

the two orders, which of these are correct. 

In his reasoning, the Deputy Director of 

Consolidation has held that in the 

khatauni of 1362 fasli, it is clear that the 

mutation carried out pursuant to the order 

of the Assistant Consolidation Officer, 

does not bear signatures of the officials 

carrying out the mutation and verifying it. 
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The mutation entry also does not bear the 

case number. It is also recorded that the 

names of tenure holders also show that 

there is erasure somewhere and 

overwriting, all of which make it clear 

that these mutations are fictitious. It has 

then been remarked that this Court in its 

various authorities has expressed judicial 

opinion in favour of construing such 

fictitious entries as not conferring any 

title. The Deputy Director of 

Consolidation has then held that so far as 

the question of parties belonging to the 

same family is concerned, when the 

question was not raised or determined 

during the first round of chakbandi, the 

same cannot be raised now, in view of the 

bar under Section 49 of the Act. The order 

of the Settlement Officer, Consolidation 

has been held to be flawed and that of the 

Consolidation Officer to be valid. The 

entries in the khatauni of 1362 Fasli have 

been held to be fictitious by the Deputy 

Director of Consolidation. 
 

 14.  Now, the question to be 

considered by this Court is whether truly 

speaking the Deputy Director of 

Consolidation is right in his conclusions, 

about the entries in favour of the 

petitioner being fictitious. A perusal of 

the order of the Deputy Director of 

Consolidation would show that he has 

gone straight to the entries made in the 

basic year, that is to say, 1362 fasli and 

viewed it in the same manner as the 

Consolidation Officer has done. Sitting as 

a Court of revision above the appellate 

determination made by the Settlement 

Officer of Consolidation, the Deputy 

Director of Consolidation has not dealt 

with or reversed well considered and 

reasoned findings, recorded by the 

Settlement Officer of Consolidation. 

These findings are based not only on 

documentary evidence, or the way the 

entries have appeared to the eyes of the 

Deputy Director of Consolidation and the 

Consolidation Officer, but also on the 

basis of other relevant documentary 

evidence, that prima facie corroborate the 

petitioner's case, besides oral evidence of 

parties, which the Settlement Officer of 

Consolidation has considered and 

evaluated in great detail to reach his 

conclusions. 
 

 15.  No doubt, the Deputy Director 

of Consolidation with all his wide powers 

under Section 48 of the Act, that have 

become wider after the additon of 

explanation (3) could have reversed the 

Settlement Officer of Consolidation, but 

that he could do, provided he reversed all 

those findings that the Settlement Officer, 

Consolidation has recorded on the basis of 

evidence, and for prima facie good 

reasons assigned. Reversal also has to be 

made for cogent reasons, may be different 

from those recorded by the Settlement 

Officer of Consolidation. There could not 

be just reversal of the Settlement Officer's 

findings, without assigning reasons. These 

are various findings that the Settlement 

Officer Consolidation has recorded about 

the pedigree of the parties, the inheritance 

of the joint tenancy, the record of 

proceedings during the first round of 

chakbandi, and, particularly, non raising 

of objections during the first round of 

chakbandi, where entry in favour of the 

petitioner was made in the basic year 

relative to the first round of chakbandi. 

Here, it must be remarked that an entry 

that is forged and fictitious, no doubt can 

and ought to be ignored where it is found 

to be so and expugned, but at the same 

time, an entry that has not been objected 

to for years together and allowed to 

continue in the revenue records, so much 
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so that it was there at the commencement 

of the first round of chakbandi, and 

travelled to the second round of 

chakbandi, without any objection by the 

person who claims it to be forged now, is 

a circumstance which ought to be 

considered before an inference about that 

entry being forged is drawn. So far as the 

submission that during the first round of 

chakbandi the third respondent was a 

minor, the Settlement Officer of 

Consolidation has recorded detailed 

findings that evidence prima facie shows 

that though he was a minor at the time of 

commencement of those operations, 

pending those opereations, the third 

respondent came of age and could have 

very well raised this objection that the 

entries were forged, which he did not do. 

These are the factors which the Settlement 

Officer of Consolidation took into the 

consideration, but the Deputy Director of 

Consolidation while upturning the 

Settlement Officer of Consolidation's 

orders has not bestowed any consideration 

to this finding of the Settlement Officer of 

Consolidation. This and the other 

findings, as already said ought to have 

been reversed if the order had to be set 

aside by the Deputy Director of 

Consolidation, for cogent reasons 

assigned. There could be no upsetting of 

the appellate order by the order impugned 

scripted across two pages, but in 

substance, one that does not effectively 

reverse all those detailed findings that the 

Settlement Officer of Consolidation has 

recorded. Even if the reversal of the 

findings by the Deputy Director of 

Consolidation is to be inferred, it is no 

more than an ipse dixit of the Officer, 

without any reason assigned for the 

reversal. This Court at this stage makes it 

clear that there is no expression of 

opinion about the validity of the findings, 

either recorded by the Settlement Officer 

of Consolidation, or the Deputy Director 

of Consolidation. It is all about the 

manner in which the Deputy Director of 

Consolidation has reversed the order of 

Settlement Officer of Consolidation, 

without adhering to the fundamental 

requirements of writing a judgment of 

reversal. It is also made clear that Deputy 

Director of Consolidation, when he re-

determines this matter, pursuant to the 

order being hereby made will be free to 

record his findings without being 

influenced by anything said in this order, 

but certainly in accordance with the 

standard and requirements of writing a 

judgment of affirmation, reversal, or a 

remand further down, whatever he 

determines. It goes without saying that 

while taking his decision Deputy Director 

of Consolidation will be guided by 

relevant evidence, and, of course, by the 

provisions of law that create or support 

rights of parties, such as the bar under 

Section 49 of the Act, if inferable, or the 

principle of estopple or the other well 

settled principles attracted. 
 

 16.  In the result this petition 

succeeds in part and is allowed to the 

extent that the impugned order passed by 

the Deputy Director of Consolidation 

dated 05.05.1984 is hereby quahsed. The 

matter is remanded to the Deputy Director 

of Consolidation where Revision No. 

1347 shall stand restored to the file of the 

Deputy Director of Consolidation to be 

determined afresh in accordance with law 

after putting both parties to notice. Since, 

both parties are represented before this 

Court, it is directed they will appear 

before the Deputy Director of 

Consolidation on 30.08.2019, whereafter 

the Deputy Director of Consolidation will 

fix a date for hearing. The Deputy 
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Director of Consolidation will proceed to 

determine the revision afresh, within a 

period of three months next from the date 

of first appearance by the parties. 
 

 17.  Until decision by the Deputy Director 

of Consolidation the status-quo regarding 

possession over the land in dispute as exits 

today shall be maintained by both parties. 
 

 18.  Costs easy.  
---------- 
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 1.  The present writ petition under 

Article 226 of the Constitution has been 
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filed by the plaintiffs-petitioners 

challenging the validity of the order dated 

16.4.2004 passed by the Board of 

Revenue U.P. At Allahabad in Second 

Appeal No. 06 of 2002-2003 (Dashrath & 

Ors Vs. Panna Lal & Ors) whereby the 

second appeal filed by respondent nos. 7 

to 11 was allowed and the judgment and 

decree dated 7.6.2003 passed by the 

Commissioner, Vindhyachal Division 

Mirzapur as well as order dated 

22.10.2002 passed by the Assistant 

Collector /Upziladhikari, Gyanpur, 

Badohi were set aside.  
 

 2.  The relevant facts for consideration in 

the present case are; that plot no. 47 having 

area of 2 bighas situate in Village Bhatpura, 

Tehsil Aurai, District- Sant Ravidan Nagar is 

the disputed land and said land is also part of 

Khata No. 40.  
 

 3.  The mother of the plaintiffs-

petitioners namely Smt. Kalawati Devi and 

defendant -respondent no. 12 Panna Lal s/o 

Lalloo Yadav executed a registered sale-deed 

dated 10.7.1970 in favour of Ram Pyare 

Singh (father of respondent nos. 2 to 5) and 

Lal Pratap Singh, (father of defendant 

respondent no.6). On the strength of said 

sale-deed, the names of Ram Pyare Singh- 

father of respondent nos. 2 to 5 and Lal 

Pratap Singh- father of respondent no.6, were 

mutated in the revenue record. Subsequently, 

Shiv Ram Singh and others (Sons of Ram 

Pyare Singh and Late Lal Pratap Singh 

respondent nos. 2 to 6), executed a registered 

sale-deed dated 11.2.1988 in favour of 

respondent nos. 7 to 11 (Dashrath & Ors), 

who got their names mutated in the revenue 

record on the strength of said sale-deed.  
 

 4.  The plaintiffs-petitioners filed a 

suit on 14.6.1988 being Suit No. 293 of 

1989 under Section 229-B of U.P. Z.A & 

L.R. Act before the Assistant 

Collector/Upziladhikari, Gyanpur at 

Badohi, praying that decree be passed 

declaring the plaintiffs/petitioners and 

defendant-respondent No.12 (Panna Lal) 

as bhumidhar of the land in dispute and 

the sale-deed executed by their mother 

and their brother Panna Lal (respondent 

no.12) be declared to be a void document 

on the ground that on the date of 

execution of the said sale-deed, the 

plaintiffs were minors and said deed has 

been executed without taking prior 

permission from the District Judge in 

terms of the provisions of Hindu Minority 

& Guardianship Act, 1956 (hereinafter 

referred to as the "Act of 1956").  
 

 5.  The suit filed by the plaintiffs-

petitioners was contested by the father of 

respondent nos. 2 to 5, father of 

respondent no.6 and father of respondent 

nos. 7to 11 that the sale-deed has rightly 

been executed by the mother and brother 

of the plaintiffs in their favour and sale-

deed dated 10.7.1970 is not void 

document and the suit filed by the 

plaintiffs-petitioners cannot be decreed by 

the revenue court and the same is also not 

maintainable.  
 

 6.  Both the parties in support of their 

respective claims adduced the oral 

evidence and filed documentary evidence.  
 

 7.  The trial court partly decreed the 

suit of the plaintiffs-petitioners vide 

judgment and decree dated 22.10.2002.  
 

 8.  Aggrieved by the judgment and 

decree passed by the trial court, the 

defendants-respondents no. 7 to 11 filed 

an appeal registered as Appeal No. 87 of 

2003 before the Commissioner, 

Vindhyachal Division, Mirzapur which 
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was dismissed by the Commissioner vide 

judgment and order dated 7.6.2003. The 

respondent nos. 7 to 11 filed a second 

appeal being Second Appeal No. 6 of 

2002-03 before the Board of Revenue 

U.P. At Allahabad against the judgment 

and decree dated 22.10.2002 and 

7.6.2003. The Board of Revenue vide 

judgment and order dated 16.4.2004 has 

allowed the second appeal filed by the 

respondent nos. 7 to 11, setting aside the 

judgment and decree dated 7.6.2003 and 

22.10.2003 of the trial court and appellate 

court. It is the judgment and order dated 

16.4.2004 which is impugned in the 

present writ petition.  
 

 9.  I have heard Sri Ashutosh 

Srivastava, learned counsel for the 

petitioners and Sri N.B. Nigam, learned 

counsel for the respondents and perused 

the record.  
 

 10.  Contention of learned counsel 

for the petitioners is that the Board of 

Revenue has committed manifest error in 

law while allowing the second appeal by 

holding that the sale-deed in question is 

not a void document and the suit filed by 

the plaintiffs-petitioners for declaration 

before the revenue court is not 

maintainable, in absence of any relief for 

cancellation of sale-deed. Learned 

counsel for the petitioner while 

elaborating his argument submits that the 

relief claimed in the suit is for declaration 

of rights by unrecorded tenure holder and 

the said declaration can only be made by 

the revenue court, even if it is admitted 

that the sale-deed is voidable in view of 

Section 8 (3) of the Act of 1956.  
 

 11.  It is further argued by learned 

counsel for the petitioner that at the time 

of execution of the sale-deed, the 

petitioners were minors and in absence of 

natural guardians, de-facto guardians 

could not deal with the minors property in 

view of Section 11 and 12 of the Act of 

1956. In support of his contention, he 

relied upon the following judgments in 

the cases of Punni Lal Vs. Rajender 

Singh & Anr. 1993 (SC) 1117, Prem 

Singh Vs. Birbal (2006) 5 SCC 353, 

Kamla Prasad & Ors Vs. Krishna Kant 

Pathak & Ors (2007) 4 SCC 213 and 

Tej Bhan Singh Anr. Vs. IX ADJ 

Jaunpur & Ors. 1994 RD 496  
 

 12.  On the other hand, learned 

counsel for the respondents submits that 

in view of Section 8(3) of the Act, the 

sale-deed dated 10.7.1970 cannot be said 

to be a void document and it is merely a 

voidable document.  
 

 13.  Counsel for the respondent 

further contends that since the sale-deed is 

a voidable document and admittedly the 

name of respondent no.7 to 11 have been 

mutated in the revenue records, therefore, 

the suit for declaration under Section 229-

B of the U.P. Z.A. & L.R. Act is not 

maintainable, the remedy available to the 

plaintiffs-petitioners was to get the sale-

deed cancelled. In support of his 

contention, he relied upon the following 

judgments in cases of Ram Awalamb 

Anr Vs. Jata Shanker & Ors AIR 1969 

ALL 526 (F.B.), Vishwambhar & Anr 

Vs. Laxmi Narayana (Dead) through 

Lrs. & Ors. AIR 2001 SC 2607, Sursati 

Devi Vs. Joint Director of 

Consolidation, Basti & Ors 1983 ALL 

L.J. 1473 (Parag 53) and Ram 

Padarath and Ors Vs. Second ADJ & 

Ors 1989 (1) AWC 290 (F.B.).  
 

 14.  I have considered the rival 

submissions so raised by the learned 
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counsel for the parties and perused the 

record.  
 

 15.  The suit for declaration of title 

under Section 229-B of U.P. Act No.1 of 

1951 in respect of agricultural land was 

filed by the plaintiffs-petitioners on the 

ground that the petitioners were minor at 

the time of execution of sale-deed dated 

10.7.1970 and same was executed without 

taking permission from the competent 

authority (District-Judge of the concerned 

District) and therefore, the said deed is 

void ab initio having no binding effect 

upon the petitioners and therefore, the 

declaration be made in their favour.  
 

 16.  The Board of Revenue vide 

impugned judgment and decree had 

formulated the following substantial 

questions of law:  
 

 (a) Whether sale-deed of agricultural 

land executed by the natural guardian on 

behalf of minors requires a necessary 

permission of the competent authority 

(District-Judge).  
 (b) Whether sale-deed executed by 

guardian of the minors without 

permission or with permission is void or 

voidable.  
 (c) Whether the suit for mere 

declaration is maintainable in revenue 

court unless the voidable sale deed 

executed by the guardian of the minor is 

cancelled by the competent civil Court 

and whether without the prayer of setting 

aside the sale deed the suit is 

maintainable. 
 (d) Whether after the expiry of 

limitation of three years a minor can sue 

for setting aside a voidable sale deed and 

regain property and whether in case of 

two sons/respondents having attained 

majority more than three years ago and 

have not filed suit within three years, the 

suit to the extent of those 

sons/respondents is barred by limitation. 
 

 17.  The Board of Revenue came to the 

conclusion that no permission is required 

under Section 8 of Guardianship and Wards 

Act in respect of sale of agricultural land of 

minors by his guardians and the sale-deed 

executed by the mother and brother of the 

petitioners is not void but a voidable 

document. Secondly, the suit was filed on 

14.6.1988 i.e. after 18 years from the date of 

execution of the sale-deed and all the 

petitioners attained the majority as provided 

in Article 60 of the Schedule of Indian 

Limitation Act, the limitation for minors for 

filing the suit for cancellation of sale-deed is 

three years appears to be barred by 

limitation and thirdly, the name of the 

respondents have already mutated in the 

revenue record and said mutation has not 

been challenged by the petitioners after they 

had attained majority and further in view of 

Section 31 of Specific Relief Act 1966 the 

suit without seeking the cancellation of the 

sale-deed dated 10.7.1970 is not 

maintainable.  
 

 18.  In the present petition, the 

questions that arises for consideration are 

as under;  
 

 (1) Whether the sale-deed dated 

10.7.1970 executed by the mother and 

brother of the petitioners is void or 

voidable instrument. 
 (2) Whether the suit is cognizable by 

the Revenue Court or the Civil Court. 
 

 19.  So far as the first question is 

concerned, Section 8 of the Hindu 

Minority and Guardianship Act,1956 (for 

short "Act of 1956") is relevant which 

reads thus:-  



2 All.                               Lalloo & Ors. Vs The Board of Revenue & Ors.  705 

 "8. Powers of natural guardian.--  
 (1) The natural guardian of a Hindu 

minor has power, subject to the 

provisions of this section, to do all acts 

which are necessary or reasonable and 

proper for the benefit of the minor or for 

the realisation, protection or benefit of 

the minor's estate; but the guardian can in 

no case bind the minor by a personal 

covenant. 
 (2) The natural guardian shall not, 

without the previous permission of the 

court,-- 
 (a) mortgage or charge, or transfer 

by sale, gift, exchange or otherwise, any 

part of the immovable property of the 

minor; or  
 (b) lease any part of such property 

for a term exceeding five years or for a 

term extending more than one year 

beyond the date on which the minor will 

attain majority.  
 (3) Any disposal of immovable 

property by a natural guardian, in 

contravention of sub-section (1) or sub-

section (2), is voidable at the instance of 

the minor or by any person claiming 

under him. 
 (4) No court shall grant permission 

to the natural guardian to do any of the 

acts mentioned in sub-section (2) except 

in the case of necessity or for an evident 

advantage to the minor. 
 (5) The Guardians and Wards Act, 

1890 (8 of 1890), shall apply to and in 

respect of an application for obtaining 

permission of the court under sub-section 

(2) in all respects as if it were an 

application for obtaining the permission 

of the court under section 29 of that Act, 

and in particular-- 
 (a) proceedings in connection with 

the application shall be deemed to be 

proceedings under that Act within the 

meaning of section 4A thereof;  

 (b) the court shall observe the 

procedure and have the powers specified 

in sub-sections (2), (3) and (4) of section 

31 of that Act; and  
 (c) an appeal shall lie from an order 

of the court refusing permission to the 

natural guardian to do any of the acts 

mentioned in sub-section (2) of this 

section to the court to which appeals 

ordinarily lie from the decisions of that 

court. 
 (6) In this section "court" means the 

city civil court or a district court or a 

court empowered under section 4A of the 

Guardian and Wards Act, 1890 (8 of 

1890), within the local limits of whose 

jurisdiction the immovable property in 

respect of which the application is made 

is situate, and where the immovable 

property is situate within the jurisdiction 

of more than one such court, means the 

court within the local limits of whose 

jurisdiction any portion of the property is 

situate...." 
 

 20.  From the perusal of the aforesaid 

section, it is apparent that the previous 

permission of the competent authority 

(District-Judge of the concerned district) 

is required in case of transfer of 

immovable property by the natural 

guardian. Admittedly, as per the plaint, no 

permission was taken by the natural 

guardian of the petitioners while making 

the transfer and, hence, in view of Section 

8 (3) of the aforesaid Act of 1956 any 

disposal of immovable property by 

natural guardians in contravention sub-

section (1) or sub-section (2), of the the 

Act is voidable at the instance of minors 

or any person claimed under him and 

therefore, the sale-deed dated 10.7.1970 is 

voidable document and even the learned 

counsel appearing on behalf of the 

petitioners conceded the said position.  
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 21.  Now coming to the second 

question, whether the suit is cognizable 

by the civil court or the revenue court a 

suit for cancellation of instrument, is 

based on provisions of Section 31 of 

Specific Relief Act which is quoted as 

under:-  
 

 "31. When cancellation may be 

ordered.--  
 (1) Any person against whom a 

written instrument is void or voidable, 

and who has reasonable apprehension 

that such instrument, if left outstanding 

may cause him serious injury, may sue to 

have it adjudged void or voidable; and 

the court may, in its discretion, so 

adjudge it and order it to be delivered up 

and cancelled. 
(2) If the instrument has been registered 

under the Indian Registration Act, 1908 

(16 of 1908), the court shall also send a 

copy of its decree to the officer in whose 

office the instrument has been so 

registered; and such officer shall note on 

the copy of the instrument contained in 

his books the fact of its cancellation." 
 

 22.  Thus, the Section 31 of Specific 

Relief Act refers to both void and 

voidable instrument and it is the 

discretional relief.  
 

 23.  It is true that as per the Full 

Bench decision of this Court in the case of 

Ram Padarat (supra) even a suit for 

cancellation of void sale-deed in respect 

of agricultural land may be maintainable 

before the civil court. The decision of the 

said Full Bench decision has been upheld 

by the Hon'ble Apex Court in the case of 

Smt. Bismilla Vs. Janeshwar AIR 1990 

SC 504; the Hon'ble Apex Court has held 

that if the plaintiff is of opinion that 

without getting the offending deed set 

aside, he cannot get proper reliefs, then 

the bar is not attracted and the plaintiff is 

at liberty to file suit before the Civil 

Court. 
 

 24.  In Shri Ram & Anr. Vs. Ist 

Additional Judge, 2001 (92) RD 241 

(SC), the Apex Court also held that the 

recorded tenure holder is not required to 

approach the Revenue Court for 

declaration of rights and can challenge the 

sale-deed purported to have been 

executed before the civil court.  
 

 25.  The paragraphs Nos. 7 and 41 of 

the Full Bench decision of this Court in 

the case Ram Padarat (supra) which has 

been approved by the Apex Court in the 

Case of Smt. Bismilla (supra) read as 

under:  
 

 "7. So far as voidable documents like 

those obtained by practising coercion, 

fraud, misrepresentation, undue influence 

etc., are concerned, their legal effect 

cannot be put to an end without its 

cancellation. But a void document is not 

required to be cancelled necessarily. Its 

legal effect if any can be put to an end to 

by declaring it to be void and granted 

some other relief instead of canceling it. 

Once it is held to be void it can be 

ignored by any court or authority being of 

no legal effect or consequence. A 

document executed without free consent 

or one which is without consideration or 

the object of which is unlawful or 

executed by a person not competent to 

contract like a minor or in excess of 

authority would be a void document. In 

case it is in excess of authority it would be 

void to that extent only. There is 

presumption of due registration of a 

document and correctness of the facts 

mentioned in the same, but the said 
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presumption is not conclusive and be 

dislodged.  
 "41..... Suit or action for cancellation 

of void document will generally lie in the 

Civil court and a party cannot be 

deprived of his right getting this relief 

permission under lad except when a 

declaration of right or status of a tenure 

holder is necessarily needed in which 

even relief for cancellation will be 

surplusage and redundant. A recorded 

tenure- holder having prima facie title in 

his favour can hardly be directed to 

approach the Revenue Court in respect of 

Seeking relief for cancellation of a void 

document which made him to approach 

the Court of law and in such case he can 

also claim ancillary relief even through 

the same can be granted by the Revenue 

Court."  
 

 26.  In view of the aforesaid decision 

of the Full Bench of this Court as well as 

Hon'ble Apex Court; a person who 

question the sale deed executed or 

purported to be executed by him in 

respect of agricultural land can file a suit 

for its cancellation before the civil court if 

the sale is void or voidable on the ground 

of fraud coercion, undue influence, 

misrepresentation or impersonation.  
 

 27.  This Court in the case of Sursati 

Devi (supra), has also taken a similar view 

to the effect that in view of provision 

contained in sub section (3) of Section 8 of 

the Act of 1956, any alienation made by the 

guardians of the minor rendered it voidable 

and the said alienation cannot be ignored by 

the revenue/consolidation courts. Paragraph 

53 of the said judgment is quoted 

hereunder:  
 

 "53. The sale deed in question has 

not been dubbed as a void document. 

Opposite party No. 4 had asserted that 

since no permission of the District Judge 

was obtained as was required by S. 8 of 

Act No. 32 of 1956 while making transfer 

of the land in question by his father and 

as such he was not bound by the said 

transfer being void in law. Learned 

counsel for the opposite party No. 4, 

however, conceded that on the aforesaid 

ground the impugned sale deed cannot be 

said to be void but he asserted that it was 

voidable in view of the provisions 

contained under Sub-sec (3) of S. 8 of the 

H. M. & G. Act. The consolidation 

authorities, therefore, could not ignore 

the said document while treating it to be a 

void document as has been held by them. 

The impugned orders passed by the 

consolidation authorities thus suffer from 

a manifest error of law."  
 

 28.  The Apex Court in the case of 

Vishwambhar (supra) has also taken 

same view, which applies in the present 

case on its four corners. Relevant portion 

of the said judgment i.e. paragraph nos. 9 

and 10, are quoted hereunder:  
 

 "9. On a fair reading of the plaint, it 

is clear that the main fulcrum on which 

the case of the plaintiffs was balanced 

was that the alienations made by their 

mother-guardian Laxmibai were void and 

therefore, liable to be ignored since they 

were not supported by legal necessity and 

without permission of the competent 

court. On that basis the claim was made 

that the alienations did not affect the 

interest of the plaintiffs in the suit 

property. The prayers in the plaint were 

inter alia to set aside the sale deeds dated 

14.11.1967 and 24.10.1974, recover 

possession of the properties sold from the 

respective purchasers, partition of the 

properties carving out separate 
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possession of the share from the suit 

properties of the plaintiffs and deliver the 

same to them. As noted earlier, the trial 

court as well as the first appellate court 

accepted the case of the plaintiffs that the 

alienations in dispute were not supported 

by legal necessity. They also held that no 

prior permission of the court was taken 

for the said alienations. The question is in 

such circumstances are the alienations 

void or voidable? In Section 8 (2) of the 

Hindu Minority and Guardianship Act, 

1956, it is laid down, inter alia, that the 

natural guardian shall not, without 

previous permission of the Court, transfer 

by sale any part of the immovable 

property of the minor. In sub-section (3) 

of the said section it is specifically 

provided that any disposal of immovable 

property by a natural guardian, in 

contravention of sub-section (2) is 

voidable at the instance of the minor or 

any person claiming under him. There is, 

therefore, little scope for doubt that the 

alienations made by Laxmibai which are 

under challenge in the suit were voidable 

at the instance of the plaintiffs and the 

plaintiffs were required to get the 

alienations set aside if they wanted to 

avoid the transfers and regain the 

properties from the purchasers. As noted 

earlier in the plaint as it stood before the 

amendment the prayer for setting aside 

the sale deeds was not there, such a 

prayer appears to have been introduced 

by amendment during hearing of the suit 

and the trial court considered the 

amended prayer and decided the suit on 

that basis. If in law the plaintiffs were 

required to have the sale deeds set aside 

before making any claim in respect of the 

properties sold then a suit without such a 

prayer was of no avail to the plaintiffs. In 

all probability realising this difficulty the 

plaintiffs filed the application for 

amendment of the plaint seeking to 

introduce the prayer for setting aside the 

sale deeds. Unfortunately, the realisation 

came too late. Concededly, plaintiff no.2 

Digamber attained majority on 5th 

August, 1975 and Vishwambhar, plaintiff 

no.1 attained majority on 20th July, 1978. 

Though the suit was filed on 30th 

November, 1980 the prayer seeking 

setting aside of the sale deeds was made 

in December, 1985. Article 30 of the 

Limitation Act, prescribes a period of 

three years for setting aside a transfer of 

property made by the guardian of a ward, 

by the ward who has attained majority 

and the period is to be computed from the 

date when the ward attains majority. 

Since the limitation started running from 

the dates when the plaintiffs attained 

majority the prescribed period had 

elapsed by the date of presentation of the 

plaint so far as Digamber is concerned. 

Therefore, the trial Court rightly 

dismissed the suit filed by Digamber. The 

judgment of the trial court dismissing the 

suit was not challenged by him. Even 

assuming that as the suit filed by one of 

the plaintiffs was within time the entire 

suit could not be dismissed on the ground 

of limitation, in the absence of challenge 

against the dismissal of the suit filed by 

Digambar the first appellate court could 

not have interfered with that part of the 

decision of the trial court. Regarding the 

suit filed by Vishwambhar it was filed 

within the prescribed period of limitation 

but without the prayer for setting aside 

the sale deeds. Since the claim for 

recovery of possession of the properties 

alienated could not have been made 

without setting aside the sale deeds the 

suit as initially filed was not 

maintainable. By the date the defect was 

rectified (December, 1985) by introducing 

such a prayer by amendment of the plaint 
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the prescribed period of limitation for 

seeking such a relief had elapsed. In the 

circumstances the amendment of the 

plaint could not come to the rescue of the 

plaintiff.  
 10. From the averments of the plaint 

it cannot be said that all the necessary 

averments for setting aside the sale deeds 

executed by Laxmibai were contained in 

the plaint and adding specific prayer for 

setting aside the sale deeds was a mere 

formality. As noted earlier, the basis of 

the suit as it stood before the amendment 

of the plaint was that the sale transactions 

made by Laxmibai as guardian of the 

minors were ab initio void and, therefore, 

liable to be ignored. By introducing the 

prayer for setting aside the sale deeds the 

basis of the suit was changed to one 

seeking setting aside the alienations of the 

property by the guardian. In such 

circumstance the suit for setting aside the 

transfers could be taken to have been filed 

on the date the amendment of the plaint 

was allowed and not earlier than that." 
 

 29.  The proposition of law as per the 

aforesaid judgment are thus:  
 

 (i) the alienation made by the 

mother, the natural guardian of the minor 

are voidable at the instance of plaintiffs; 
 (ii) the plaintiffs are required to get 

the alienation set aside, if they wanted to 

avoid such transfer and regain the 

property from its purchasers; 
 (iii) the plaintiffs were also required 

to get the sale deed set aside before 

making any claim in respect of properties 

sold by them and the suit without setting 

aside the alienation was of no avail; 
 (iv) when there were more than one 

minor and some of them had attained the 

majority, the prescribed period has lapsed 

by the date of presentation of plaint for 

some of them and even for setting aside 

the suit, alienation would be barred by 

limitation as prescribed under Article 60 

of the Limitation Act, which prescribes 

the limitation period of three years for 

filing the suit for setting aside the deed; 

and 
 (v) if the suit was not filed within the 

prescribed period of three years from the 

date of attaining the majority by the 

plaintiffs, the other relief for declaration 

of their rights or possession would not be 

maintainable. 
 

 30.  In view of the above, it is clear 

in the present case that suit for mere 

declaration of rights in respect of 

agricultural land under Section 229B of 

U.P.Z.A & L.R. Act is not maintainable 

as the same is based on transfer made by 

the guardians of the plaintiffs without 

taking the permission from the competent 

court (District Judge) and the said 

document is rendered voidable in view of 

Section 8 (3) of the Act of 1956 for which 

the suit for cancellation of said instrument 

is required to be filed before the 

competent court.  

 
 31.  The judgment cited on behalf of 

the petitioners are distinguishable in view 

of the above proposition of law as the 

same relates to the void instrument and 

which does not give any help to the 

petitioners.  
 

 32.  I do not find any merit in the 

writ petition. The Board of Revenue vide 

impugned order has considered each and 

every aspect of the matter in detail while 

allowing the appeal filed by the 

respondent nos. 7 to 11.  
 

 33.  Writ petition lacks merit and is, 

accordingly, dismissed.  
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 34.  No order as to costs.  
---------- 
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A. Registration of Births and Death Act, 1969 - 
Section 17 - read with Indian Evidence 
Act,1872 - Section 76 - Generally Certified 

copies of public documents carries 
presumption of correctness of its entries - but if 
there is tampering and overwriting there can 

be no presumption of genuineness and 
correctness of entries of "Birth Register". 
 

Since the very basis of entry of Birth Register 
about death of Nawal Kishor on 27.09.1984 is 
not proved in view of tampering in 'Death 

Certificate' the presumption of correctness of 
certified copy of 'Birth Register' duly issued under 
section 17 (2) of Birth Act may not be drawn 

under Section 76 of Evidence Act. (Para 17) 
 
B. Practice and Procedure - Plaintiff's  

application - for obtaining report of 

fingerprint and handwriting expert – for 
comparison of thumb impressions of 

Nawal Kishor over the sale deed in 
favour of defendant, with his thumb 
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specific plea about execution of sale 
deed on 19.10.84 by Nawal Kishor in 
favour of defendant in written 
statement, there are no pleadings by 

plaintiff by amendment of plaint or by 
filing replication, that sale deed has been 
obtained by impersonation after death of 

Nawal Kishor. (Para 19) 
 
Second Appeal Dismissed (E-5) 

(Delivered by Hon'ble Harsh Kumar, J.) 
 

 1.  The instant second appeal has 

been filed against impugned judgment 

and decree dated 13.2.1991 passed by 

Additional District Judge, Allahabad in 

Civil Appeal No.267 of 1987, arisen out 

of Civil Suit No.770 of 1986 "Nageshwar 

Prasad and another Vs. Santosh Kumar".  
 

 2.  The appeal was admitted vide 

order dated 10.4.2007 on following two 

substantial questions of law:-  
 

 "1.Whether the Courts below having 

admitted three documents namely, Papaer 

No.10/Ga, 15/Ga and 16/Ga by written 

orders of Sri Chandra Prakash, XIth 

Additional District Judge, Allahabad 

dated 18.04.1999 and the said documents 

were 'Janm Evam Mrityu Register' 

regarding family of Nawal Kishor 

deceased the date of death is shown as 

27.09.1984, Mst. Sonpatti, Widow of 

deceased Nawal Kishor. The second is the 

'Kutumb Register' of Nawal Kishor which 

shows Sonpatti is his widow, Gulab Kali 

W/o Nageshwar Prasad (Appellant), 

Phool Kali W/o Prem Shanker, Smt. Anar 
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Kali W/o Santosh who admittedly are 

three daughters of Nawal Kishor. The 

third documents is the family register of 

Trivedi Prasad who appeared as witness 

for Defendant. The name of witness was 

given by him was Ram Baran in fact he 

was not Ram Baran but in fact he was 

Trivedi Prasad R/o Village-Sansarpur, 

Tehsil-Koraon, District-Allahabad. The 

family register of Ram Baran witness the 

question and answering regarding him 

obtained by the Appellant and reply given 

by the department from which it is 

admitted that witness who said that his 

name is Ram Baran S/o Jagat Dhari born 

on 25.02.1954 and is illiterate. In fact his 

name is Trivedi Prasad mentioned above. 

It has been filed to say that Ram Baran 

who was a witness to the sale deed of the 

Defendant, in fact never signed before the 

Registrar as witness and that said Ram 

Baran is not the son of Jagat Dhari 

instead he dubbed the Court. In fact his 

name is Trivedi Prasad S/o Jagat Dhari. 

The above said documents have not been 

considered in the judgment of the Lower 

Appellate Court, and whether the Lower 

Appellate Court were justified in ignoring 

the above said material documentary 

evidence?  
 2. Whether the Courts below were 

justified in accepting the sale deed which 

was not proved according to law in as 

much as none of the marginal witnesses 

have proved the said sale deed" 
 

 3.  During hearing, the parties 

counsel submitted that the substantial 

questions of law framed earlier on 

10.04.2007, at the time of admission of 

appeal are very lengthy and also 

ambiguous to some extent. It was found 

appropriate to reframe substantial 

questions of law for just and appropriate 

disposal of appeal and upon submissions 

made by parties counsel following three 

substantial questions of law were framed, 

replacing the earlier framed two 

substantial questions of law:-  
 

 "1.Whether the courts below acted 

wrongly and illegality in disbelieving 

death certificate of Nawal Kishore as well 

as entries in the Birth and Death Register 

and Family Register with regard to his 

death, from which it is fully proved that 

Nawal Kishore had died on 27.09.1984.  
 2. Whether the lower appellate court 

acted wrongly in not relying on the 

additional evidence filed under Order XLI 

Rule 27 of CPC per list 11/C as paper 

No.12C, 13C and 14C viz., (i) copy of 

Family Register, (ii) question-answer 

regarding Ram Baran and (iii) Life 

Insurance Policy of plaintiff appellant no. 

2. 
 3. Whether the courts below acted 

wrongly and illegally in relying on the 

sale deed dated 19.10.1984 in favour of 

defendent-respondent, though it was not 

proved in accordance with law." 
 

 4.  The brief facts relating to the case 

are that plaintiffs-appellants Nageshwar 

and Gulabkali (hereinafter referred as 

plaintiffs) filed Civil Suit No.770 of 1986 

against defendant-respondent Santosh 

Kumar (hereinafter referred as defendant) 

for obtaining a decree of permanent 

injunction restraining the defendant from 

interfering in peaceful possession of 

plaintiffs over land in suit Plot No.287, 

area, 11 Bigha, 17 Biswa and 13 Dhur 

situated in Mauja Bhaluha Tappa Manda, 

Pargana-Kheragarha, District-Allahabad, 

with the allegations that Nawal Kishor 

son of Ram Sunder the original tenure 

holder of land in suit, died on 27.9.1984 

leaving behind him his widow Smt. 

Sonapatti as his legal heir who succeeded 
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him and became owner/bhumidhar in 

possession of land in suit and executed 

two registered sale deeds of land in suit in 

favour of plaintiffs on 5.6.1985, hence 

plaintiffs are owners/bhumidhars in 

possession of the property in suit. It was 

also contended that on 4.8.1986, without 

any right, title or interest defendant 

attempted to take forcible possession over 

the property in suit, hence, arose cause of 

action for filing suit for injunction.  
 

 5.  The sole defendant filed written 

statement denying all the allegations of 

plaint and contended that Nawal Kishor 

was Bhumidhar in possession of the land 

in suit till 19.10.1984, when he executed a 

registered sale deed of land in suit in 

favour of defendant for a valuable 

consideration of Rs.40,000/- and handed 

over actual physical possession over the 

land to defendant; that Nawal Kishor had 

three daughters out of whom Ist the eldest 

one Gulabkali, the plaintiff no.2 was 

married to plaintiff no.1 Nageshwar 

Prasad, IInd one Phoolkali was married to 

Prem Shankar and IIIrd the youngest one 

Anarkali was married to defendant; that 

Nawal Kishor died much after execution 

of the registered sale deed dated 

19.10.1984 in favour of defendant and 

plaintiff no.1 has dishonestly got executed 

two sale deeds from his mother-in-law 

Smt. Sonpatti on 5.6.1985, in favour of 

himself and his wife, which are without 

consideration, illegal, ineffective and 

without authority as Smt. Sonpatti never 

succeeded land in suit and never became 

bhumidhar in possession.  
 

 6.  On parties' pleadings, learned trial 

Court framed as many as five issues viz. 

"(1) whether suit is under valued and 

Court fee paid is insufficient, (2) whether 

suit is barred by provisions of Section 331 

of U.P. Z.A. & L.R. Act, (3) whether 

plaintiffs are owners in possession of the 

disputed property, (4) whether Nawal 

Kishor died on 27.9.1984 as alleged in 

para 2 of plaint, and (5) to what reliefs, if 

any, are the plaintiffs entitled"  
 

 7.  After taking evidence of parties, 

trial Court decided issue no.1&2 in 

negative in favour of plaintiffs and 

holding that plaintiffs have failed to prove 

actual date of death of Nawal Kishor or 

his death having taken as copy of Birth 

Register having not been countersigned as 

per provisions of Section 109-A of 

Panchayat Raj Act, is inadmissible in 

evidence and place on 27.9.1984, decided 

issue no.4 in negative against the 

plaintiffs. On issue no.3, trial Court came 

to the conclusion that plaintiffs have 

failed to prove their right, title and 

possession over land in suit and deciding 

issue no.3 in negative against the 

plaintiffs, dismissed plaintiffs' suit for 

injunction.  
 

 8.  Feeling aggrieved, plaintiffs 

preferred Civil Appeal No.267 of 1987 

before District Judge, Allahabad which 

was dismissed by XIth Additional District 

Judge, Allahabad by impugned judgment 

and decree dated 13.2.1991, hence, the 

plaintiffs have approached this Court by 

way of instant second appeal which has 

been admitted on 10.4.2007 on two 

substantial question of law mentioned 

above, which were replaced with three 

substantial questions of law reframed 

during hearing of appeal on 5.8.2019.  
 

 9.  Heard Shri Rahul Mishra, 

Advocate for appellants and Shri Dharam 

Pal Singh, Senior Counsel assisted by Dr. 

Vinod Kumar Rai for respondent at length 

on substantial questions of law framed 
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and reframed and perused the record as 

well as lower court record summoned in 

appeal.  
 

 10.  Learned counsel for 

plaintiff/appellant submitted that trial 

Court as well as lower appellate Court 

have acted wrongly and illegally in not 

relying on public documents viz. the copy 

of "Birth and Death Register" (hereinafter 

referred as "Birth Register") as well as 

copy of Family Register duly 

corroborated by death certificate issued 

by medical officer at the time of death of 

Nawal Kishor; that duly attested true 

copies of "Birth Register" and "Family 

Register" of Nawal Kishor on record 

show that Nawal Kishor died on 

27.9.1984 and the entry about his death 

was made in "Birth Register" on 

5.10.1984; that copy of "Birth Register" 

issued under provisions of Section 17 of 

Registration of Births and Death Act, 

1969, hereinafter referred as "Birth Act", 

was a public document which carries 

presumption of correctness of its entries 

under provisions of Section 76 of Indian 

Evidence Act; that all the witnesses of 

plaintiff consistently stated on oath that 

Nawal Kishor died on 27.9.1984; that 

there is no iota of evidence to the 

contrary, to disbelieve the uncontroverted 

on oath statements of plaintiffs' witnesses 

and for believing that Nawal Kishor died 

after 19.10.1984; that the defendant who 

was none other than son-in-law of Nawal 

Kishor could not dare to give any other 

specific date of death of Nawal Kishor; 

that the learned courts below acted 

wrongly and illegally in disbelieving the 

entry of "Birth Register" regarding death 

of Nawal Kishor on 27.9.1984 merely on 

the basis of copy of application paper 

no.49(c) dated 18.3.1987 (filed by 

defendant) allegedly given by village 

Pradhan Tribhuvan Singh at P.S. Koraon 

with averments that his signatures were 

obtained by Ram Kishor, Lekhpal, Ram Ji 

Tiwari, Secretary, Nyay Panchayat and 

Prem Shankar Tiwari on 20.2.1987 on 

certain blank papers (at the time of 

obtaining signatures on official papers in 

ordinary course of business) and 

suspecting that above blank papers may 

be used to show death of Nawal Kishor as 

on 27.9.1984 instead of 27.10.1984; that 

defendant could not dare to produce 

Tribhuwan Singh or any other person to 

witness box to prove paper no.49(c) and 

the same is inadmissible in evidence; that 

courts below acted wrongly in relying on 

paper no.49(c) and in discarding the 

public documents filed by plaintiffs-

appellant; that the contention of defendant 

about execution of sale deed by Nawal 

Kishor on 19.10.1984 in favour of 

defendant is absolutely false and incorrect 

as Nawal Kishor was not at all alive on 

19.10.1984 and sale deed appears to have 

been obtained by defendant by 

impersonating some other person in place 

of Nawal Kishor (deceased); that 

undisputedly Gulabkali, the eldest 

daughter of Nawal Kishor, is wife of 

plaintiff-appellant no.1 and the courts 

below acted wrongly and illegally in 

disbelieving the plaintiffs' case on mere 

slip of tongue by PW-3 Smt. Sonpatti 

wherein in place of Gulabkali she stated 

that Phoolkali is married to plaintiff 

Nageshwar; that in para 17 of written 

statement denying the execution of 

impugned sale deeds dated 6.8.1985 by 

Smt. Sonpatti in favour of plaintiff-

appellant Nageshwar and his wife, the 

defendant has specifically stated that 

plaintiff no.2 Smt. Gulabkali is wife of 

plaintiff no.1 Nageshwar; that it is fully 

proved from the copies of family register 

on record that Nawal Kishor (deceased) 
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left behind him his widow Smt. Sonpatti 

and three daughters Gulabkali (eldest), 

Phoolkali (middle) and Anarkali 

(youngest) who were married respectively 

to Nageshwar Prasad (plaintiff no.1) Prem 

Shankar (not party to suit) and Santosh 

Kumar (defendant); that it was fully 

proved from the evidence on record that 

plaintiffs were bhumidhars in possession 

over the property in suit by virtue of 

registered sale deeds dated 5.6.1985 

executed by Smt. Sonpatti in their favour, 

after death of Nawal Kishor, her husband; 

that impugned judgments and decrees 

passed by two courts below are liable to 

be set aside and by allowing present 

appeal, suit of plaintiffs for a decree of 

permanent injunction is liable to be 

decreed with costs throughout.  
 

 11.  Per contra, learned counsel for 

defendant supported the concurrent 

findings of fact recorded in impugned 

judgments and decrees passed by two 

courts below and contended that learned 

courts below have rightly disbelieved the 

contention of plaintiffs regarding death of 

Nawal Kishor on 27.9.1984; that as per 

copy of "Birth Register" paper no.18 C on 

record issued on 11.7.1985, the entry 

about death of Nawal Kishor was made 

on 5.10.1984 regarding his death on 

27.9.1984; that in villages where people 

do not care for getting the death or birth 

registered, such a prompt registration of 

death of Nawal Kishor, which is in 

contradiction with oral evidence, creates 

great suspicion on the correctness and 

genuineness of above entry; that as per 

plaint case, on death of Nawal Kishor, the 

medical officer issued a death certificate 

paper no.17-A on lower court record, 

wherein there is deliberate overwriting 

and tampering over date 27.9.84 wherever 

it has been mentioned, at all the three 

places, in the digits of month and year and 

it is crystal clear that date of death of 

Nawal Kishor 27.01.85, has been 

tampered by overwriting and converting 

01 to 9 and 85 to 84, so that it may appear 

and may be read as 27.9.84 i.e. prior in 

time to the date of execution of impugned 

sale deed dated 19.10.84; that entry of 

date of death in "Birth Register" is alleged 

to have been made on written 

request/application, but neither Sonpatti 

nor any other person could dare to state 

that he/she had sent written information of 

death of Nawal Kishor to the authorities 

concerned, rather Sonpatti in her 

statement on oath before Court has stated 

that she did not make any written 

application in this regard, as has been 

observed by Courts below; that it is 

proved from the evidence on record, that 

after obtaining signatures of Tribhuwan 

Singh the then village Pradhan over blank 

papers by Secretary, Nyay Panchayat, 

Ram Ji Tiwari, Lekhpal, Ram Kishor and 

Prem Shankar Tiwari, in collusion with 

plaintiffs, by misusing that paper, false 

entry has been got made in "Birth 

Register" in back date by mentioning date 

of death of Nawal Kishor as 27.9.1984; 

that amongst above persons, Prem 

Shankar Tiwari was in collusion with 

plaintiffs is being none other than 

husband of Phoolkali, sister of plaintiff 

no.2; that there is presumption of 

genuineness and correctness about 

execution of registered sale deed dated 

19.10.1984 by Nawal Kishor in favour of 

defendant-respondent unless proved 

otherwise; that copy of "Family Register" 

showing death of Nawal Kishor on 

27.9.1984 as well copy of "Birth 

Register" are copies of forged and 

fictitious records/entries and are not 

admissible in evidence; that since there is 

tampering and overwriting in dates 
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mentioned in 'Death Certificate' of 

deceased, paper no.17A filed by plaintiffs 

there can be no presumption of 

genuineness and correctness of entries of 

"Birth Register"; that entry of the name of 

plaintiff no.1 Nageshwar in the "Family 

Register" of Nawal Kishor (deceased) 

creates doubt over its genuineness as 

name of Nageshwar, the son-in-law 

(DAMAD) of Nawal Kishor (deceased) 

may not find place in the family register 

of his father-in-law Nawal Kishor; that 

the concurrent findings of fact recorded 

by two courts below may not be interfered 

with in this second appeal, in absence of 

any illegality and perversity; that no 

substantial question of law is involved or 

arises in this second appeal and the 

substantial questions of law framed and 

reframed are liable to be decided against 

plaintiffs-appellants; that the appeal has 

been filed with absolutely false and 

incorrect allegations and is liable to be 

dismissed with costs throughout.  
 

 12.  Upon hearing parties counsel 

and perusal of record as well as lower 

court record summoned in appeal, I find 

that as per plaintiff, erstwhile owner and 

bhumidhar of land in suit Sri Nawal 

Kishor died on 27.09.1984 and after his 

death the land in suit succeeded by his 

widow and was purchased from her by 

plaintiffs through two registered sale-

deeds dated 05.06.1985. On the other 

hand, defendant contends that Nawal 

Kishor did not die on 27.09.1984 rather 

he executed a registered sale deed of land 

in suit on 19.10.84 in favour of defendant 

for a valuable consideration of Rs. 

40,000/- and died thereafter, upon which, 

in mutation proceedings his widow 

Sonpatti filed reply admitting execution 

of sale deed dated 19.10.1984 while the 

eldest daughter and son-in-law of Nawal 

Kishor, in order to usurp the land in suit 

obtained two sale-deeds from Smt. 

Sonpatti (widow of Nawal Kishor) and 

got recorded a false and forged entry of 

death of Nawal Kishor on 27.09.1984 in 

'Birth Register' in order to avoid 

registered sale deed dated 19.10.84 in 

favour of defendant and since Nawal 

Kishor had sold his land in suit in his 

lifetime, so the plaintiffs did not get any 

right, title or interest in the land in suit 

and the sale deeds obtained from Smt. 

Sonpatti are wrong, illegal, without 

consideration, without authority and null 

and viod ab-initio.  
 

 13.  The plaintiffs have filed original 

"Death Certificate" of Nawal Kishor 

paper no.17-A issued by Dr. A.K. Mishra, 

MBBS, I/c Medical Officer of Primary 

Health Centre Korao, District Allahabad, 

certifying death of Nand Kishore due to 

"Acute respiratory failure due to 

pulmonary oedema" at Mauja Bhaluha 

Tehsil Meza. The copy of Birth Register 

18c on trial Court shows that entry of 

death of Nawal Kishor on 27.9.1984 has 

been made on 05.10.1984 on the basis of 

written report, but there is no evidence on 

record to show that any written 

information was ever given to authorities 

concerned regarding death of Nawal 

Kishor on 27.9.84 by his widow Sonpatti 

or any other family member on 5.10.1984 

or at any other date. In any case, the basis 

of above entry in "Birth Register" or 

"Family Register" is the death certificate 

paper no. 17A issued by Dr. A.K. Mishra, 

genuineness of which is of much 

importance.  
 

 14.  During arguments the learned 

counsel for the respondent taken the Court 

to records of trial court and paper no. 17A 

'death certificate' filed by plaintiffs. In 
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above 'death certificate' date 27.9.1984 

has appeared at 3 places; (i) on the left 

lower side of certificate (ii) below 

signatures of Medical Officer and (iii) in 

the body of certificate. It is noteworthy 

that at all the three places date '27' is clear 

and untampered (without any tampering 

or overwriting thereon) but in the digits of 

month '9' as well as second digit of year 

'84', there is repeated overwriting and 

deliberate tampering at all the three 

places, which indicates that deliberate 

tampering has been committed in above 

'Death Certificate' in order to change the 

actual date of death of Nawal Kishor. 

From bare perusal of 'Death Certificate 

paper' No. 17A, it is crystal clear that the 

person who has committed tampering, has 

tried his best that original digits may not 

be visible at all. I find force in the 

submissions made by learned counsel for 

the respondent, that above 'Death 

Certificate' appears to have been issued on 

27.01.1985, but by way of tampering two 

digits of month "01" have been converted 

to "9"and similarly by tampering in digit 5 

in the year "85" it has been converted to 

"84" so that it may be read as "8"4 and 

date may be read as 27.9.84 instead of 

27.01.1985. In the date mentioned below 

signatures of Medical Officer, year 85 is 

better visible in comparison to other two 

places, because stroke of digit "5" is 

visible at this place despite tempering. 

Since the tampering in date of death in 

"Death Certificate 17A" is visible by bare 

eyes, the courts below rightly disbelieved 

plaintiff's case and considering the 

contradictory evidence of plaintiff rightly 

held that plaintiffs failed to prove that 

Nawal Kishor died on 27.9.84.  
 

 15.  The 'Death Certificate 17-A' of 

Nawal Kishor certifying his death on 

27.9.84 may not be believed as (i) the 

Medical Officer was not authorized to 

issue 'Death Certificate', (ii) the Medical 

Officer who issued certificate was not 

produced to prove it, (iii) there is 

tampering in date 27.9.84 at all the 3 

places, (iv) there is no evidence on record 

to show that Nawal Kishor deceased was 

under treatment of Dr. A.K. Misra who 

issued 17-A while plaintiff Nageshwar in 

his on oath statement as PW1 as stated 

'that 15-20 days before death Dr. 

Achyutanand Pandey attended Nawal 

Kishor and on death day also he was 

attended by Dr. Pandey'. In view of above 

facts on record, whatever may be the date 

of death of Nawal Kishor, but in view of 

tampering in date of death mentioned in 

'Death Certificate 17-A', there is sufficient 

reason to disbelieved his death on 

27.9.1984.  
 

 16.  It is also pertinent to mention 

that in copy of family register of Nawal 

Kishor 43C on trial Court record or 12C 

filed in first appeal, it has also been 

mentioned that he died on 27.09.1984. 

The above entry has also no evidentiary 

value as (i) the entry about death of 

Nawal Kishor in the family register is not 

primary entry and (ii) in copy of family 

register paper no. 43-C on lower court 

record or 12C filed during first appeal, 

name of Nageshwar also finds place as 

member of the family though admittedly 

he is son-in-law (DAMAD) of Nawal 

Kishor, who may not be considered to be 

member of family of his father-in-law.  
 

 17.  In view of the above, since the 

very basis of entry of Birth Register about 

death of Nawal Kishor on 27.09.1984 is 

not proved in view of tampering in 'Death 

Certificate' the presumption of correctness 

of certified copy of 'Birth Register' duly 

issued under section 17 (2) of Birth Act 
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may not be drawn under Section 76 of 

Evidence Act while trial Court has held 

that it has not been issued in accordance 

with provision of Section 109 A of 

Panchayat Raj Act.  
 

 18.  The Court is of considered view 

that there is no incorrectness or perversity 

in concurrent findings recorded by courts 

below, in holding that plaintiffs failed to 

prove death of Nawal Kishor on 27.09.84, 

before execution of sale deed dated 

19.10.84 in favour of defendant. There is 

no cogent, reliable or independent 

evidence on record so as to believe that 

Nawal Kishor died on 27.09.1984 or died 

before 19.10.84. The argument of 

plaintiffs that the defendant who is 

DAMAD of deceased did not give any 

specific date of death of Nawal Kishor so 

date of death given by plaintiff must be 

accepted, has no force rather Court finds 

force in arguments of learned counsel for 

defendant that Nawal Kishor appears to 

have died at some time in the year 85 or 

so. Learned trial court rightly disbelieved 

the contention of plaintiffs about death of 

Nawal Kishor on 27.09.1984 for not 

producing Medical Officer in evidence 

and upon finding the false and forged 

entries in Birth register and Family 

register to be doubtful.  
 

 19.  I do not find any force in the 

arguments advanced by learned counsel 

for the appellant that lower appellate court 

acted wrongly in not allowing appellant's 

application for obtaining report of 

fingerprint and handwriting expert for 

comparison of thumb impressions of 

Nawal Kishor over the sale deed dated 

19.10.1984 in favour of defendant, with 

his thumb impression over other exemplar 

sale deed filed by plaintiff in view of the 

fact that no relief for cancellation of sale 

deed was sought and despite specific plea 

about execution of sale deed on 19.10.84 

by Nawal Kishor in favour of defendant 

in written statement, there are no 

pleadings by plaintiff by amendment of 

plaint or by filing replication, that sale 

deed has been obtained by impersonation 

after death of Nawal Kishor.  
 

 20.  The two sale deeds were 

obtained by plaintiffs from Sonpatti on 

05.06.85 each of which is alleged to be 

executed for a sale consideration of Rs. 

40,000/- paid by each plaintiff, however, 

in contradiction to above plaintiff no.1 as 

P.W.1 has stated on oath that the sale 

consideration of Rs. 48,000/- was paid by 

each plaintiff which indicates that sale 

deeds were obtained without payment of 

any consideration. Since Nawal Kishor 

had sold land in suit to defendant during 

his lifetime, so on his death the land in 

suit could not have devolved upon his 

widow and since she had no right title or 

possession over land in suit, the sale 

deeds dated 05.06.1985 obtained by 

plaintiffs are without authority wrong, 

illegal and null and void ab-initio and 

plaintiffs did not acquire any right, title or 

possession over the property in suit and 

had no locus standi to file suit and obtain 

a decree for injunction.  
 

 21.  Learned counsel for appellants 

also addressed the Court on substantial 

questions of law initially framed vide 

order dated 10.4.2007 apart from 

questions framed during arguments on 

5.8.2019. He pointed out that paper 

nos.10-Ga, 15-Ga and 16-Ga have been 

wrongly mentioned in substantial 

questions of law no.1 framed on 

10.4.2007 and in fact above documents 

are Janm and Mrityu Register and 

Kutumb Register respectively paper 
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no.18-C and 43-C and another family 

register paper no.13-C. Referring the 

family register 13-C of Mantoria as well 

as Triveni Prasad and in view of question-

answer filed during first appeal, he 

contended that D.W.-2 Ram Baran who 

was examined as marginal witness of sale 

deed dated 19.10.1984 by Naval Kishore 

in favour of defendant Santosh Kumar, 

was in fact Triveni Prasad and so the sale 

deed in favour of defendant was not duly 

proved by its marginal witness.  
 

 22.  The above contention has no 

force and above paper "Question-Answer" 

has no evidenciary value as it was never 

suggested by plaintiffs to D.W.-2 Ram 

Baran, in his lengthy cross examination, 

that he is Triveni Prasad and not Ram 

Baran or is giving false evidence by 

impersonating himself as Ram Baran.  
 

 23.  The Courts below rightly held that 

plaintiffs failed to prove that Naval Kishore 

died on 27.9.1984 prior to execution of sale 

deed dated 19.10.1984 of land in suit in favour 

of defendant, or that upon death of Naval 

Kishore the land in suit devolved on his 

widow Smt. Sonpatti and she had any right, 

title or authority to execute valid sale deeds in 

favour of plaintiff and the above sale deeds 

were for valuable consideration. The findings 

of courts below are well considered and based 

on correct and proper appreciation of evidence 

on record and cogent reasonings and in 

recording concurrent findings. The Court is of 

considered view that the Courts below have 

not committed any error, mistake or perversity 

in disbelieving the contention of plaintiffs-

appellants regarding death of Nawal Kishor 

on 27.09.1984 and did not acted wrongly or 

illegally in disbelieving the Death Certificate 

as well as entries of 'Birth Register' as well as 

'Family Register'. The lower appellate Court 

did not ignore any material documentary 

evidence on record of trial Court or filed in 

appeal and committed no mistake in relying 

the sale deed 19.10.1984 in favour of 

defendant which was fully proved in 

accordance with law.  
 

 24.  The Court is of the considered 

view that there is no illegality, irregularity, 

incorrectness or perversity in the concurrent 

findings recorded by both the courts below. 

The substantial questions of law framed and 

reframed are decided in negative against 

plaintiffs. No other substantial question of 

law arises or was raised.  
 

 25.  The appeal is devoid of merits 

and is liable to be dismissed.  
 

 26.  The appeal is dismissed with 

costs throughout. The impugned judgment 

and decree are affirmed.  
 

 27.  Interim orders, if any, stand 

vacated.  
 

 28.  Let the lower court record be 

transmitted back to the court below along 

with a copy of this judgment, for 

necessary action, after preparation of 

decree in the appeal.  
---------- 
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parties to be gathered from the terms of the 
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immovable property - mere fixation of time 
within which contract must be performed 
would not make time the essence of contract 

- however if the language employed is 
couched in specific terms - that completion 
of transaction should be done within 

specified term - intention to make time the 
essence may be inferred. 

C. Specific Relief Act, 1963 - Section 20 – 
Discretion as to decreeing specific 
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inaction for a long period of time on the 
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and substantial rise in prices of 
properties - a relevant factor to refuse 
specific performance. (Para 60) 
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suit that should have been filed shortly after 
02.02.1981, came to be filed as late as on 

10.08.1983, with a delay of two years and six 
months. During this period of time, the 
defendant executed a sale deed conveying the 

suit property in favour of the purchasers on 
03.08.1983. It is indeed reflective of conduct 
certainly not bona fide on the plaintiff's part 

that he brought this suit within seven days of 
the aforesaid sale deed being executed by the 
defendant in favour of the purchasers - By his 
utter inaction to bring a suit during all the long 

period of time of two years and six months 
and doing that when rights in favour of the 
purchasers were created under a sale deed 

executed for valuable consideration by the 

defendant, most certainly makes equity work 
against the plaintiff and in favour of the 

defendant. (62 & 65) 

Decree of specific performance set aside and 
substituted by a decree for refund of the 

earnest money – defendant shall refund to the 
plaintiff the earnest money of Rs. 1800/- 
together with interest @ 14% per annum, past 

and pendentelite; future interest would be 
payable @ 6% per annum in accordance with 
the provisions of Section 34 C.P.C. 
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(Delivered by Hon'ble J.J. Munir, J.) 
 

 1.  This second appeal by the 

defendant is directed against a judgment 

and decree of Shri Subodh Kumar, the 

then XIIth Additional District Judge, 

Allahabad, dated 31.08.1998 passed in 

Civil Appeal no.139 of 1985, allowing the 

said appeal by the plaintiff and reversing 

an original decree of Shri B.B. Singh, the 

then Munsif (East), Allahabad, passed in 

Original Suit no.572 of 1983, dismissing 

the plaintiff-respondent's suit for specific 

performance of contract and alternate 

relief for refund of earnest money with 

interest. 
 

 2.  The facts giving rise to this appeal 

are these: that the plaintiff-respondent, 

Ajayab Lal, who shall hereinafter be 

referred to as the plaintiff, instituted 

Original Suit no.572 of 1983 with 

averments to the effect that Ram Nihor, 

defendant-appellant no.1, since deceased, 

and now represented before this Court by 

his heirs and legal representatives, 

appellants nos.1/1 to 1/5, was the owner 

of the property as detailed at the foot of 

the plaint. The original defendant-

appellant, Ram Nihor will hereinafter be 

referred to as the defendant, and for the 

sake of convenience, would be construed 

to bear reference to his five heirs and 

legal representatives, now on record in his 

stead. It was averred by the plaintiff that 

the defendant executed a registered 

agreement to sell, dated 02.07.1980 in 

favour of the defendant agreeing to 

convey property as detailed at the foot of 

the plaint (for short the suit property) for a 

total sale consideration of Rs.8060/-. It 

was further pleaded that at the time of 

execution of the suit agreement, the 

defendant accepted by way of earnest, a 

sum of Rs.1800/-, leaving a residue of 

Rs.6260/- that the plaintiff covenanted to 

pay the defendant at the time of execution 

of the sale deed. It was further specifically 

pleaded that the suit agreement carried a 

term that the sale deed would be executed 

upto 02.02.1981. 
 

 3.  It was averred further that in 

accordance with the terms of the suit 

agreement, the plaintiff always remained 

ready and willing to get a sale deed 

executed, and that he requested the 

defendant a number of times, verbally, to 

execute a conveyance as contracted. It is 

then pleaded that on 24.01.1982, he 

caused a notice to be sent to the plaintiff 

to come forward and execute a sale deed 

in terms of the suit agreement, accepting 

the balance of sale consideration, and for 

the purpose to appear in the office of the 

Sub-Registrar, Karchhana on 02.02.1981. 

It is averred that the defendant on the 

scheduled date did not appear to execute 

the agreed conveyance. It is pleaded that 

thereafter the plaintiff sent further notices, 

dated 30.03.1981 and 19.04.1982, calling 

upon the defendant to discharge his 

obligations in terms of the suit agreement, 

both of which were duly served upon the 

defendant. It is averred that despite 

service of these notices, the defendant did 
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not come forward to fulfill his 

obligations. It is then pleaded that 

defendant nos.2 to 6 to this appeal, who 

shall hereinafter be referred to as the 

purchasers, despite knowledge of the suit 

agreement, got a registered sale deed 

dated 03.08.1983, executed in their favour 

by the defendant. 
 

 4.  The plaintiff has described the 

sale deed as one executed by conspiracy 

between the defendant and the purchasers, 

which has no binding effect on the rights 

of the plaintiff. It was on the basis of 

these facts that the plaintiff instituted the 

present suit on 10.08.1983, seeking to 

enforce the suit agreement against the 

defendant and the purchasers, by way of 

relief of specific performance; in 

defeasance of the plaintiff not being found 

entitled to specific performance, alternate 

relief by way of refund of the earnest 

money of Rs.1800/- together with interest 

at the rate of 2% per mensem was sought, 

payable for the period past, pendente lite 

and future. The defendant filed his written 

statement dated 20.12.1982, whereas 

purchasers filed a written statement 

together, also dated 20.12.1982, 

independent of the defendant. 
 

5.  The stand taken by the defendant in his 

written statement was to the effect that he 

acknowledged execution of the suit 

agreement dated 02.07.1980 for an agreed 

sale consideration of Rs.8060/-. He, 

however, pleaded that the plaintiff did not 

have with him the balance sale 

consideration to get a sale deed executed 

as covenanted. The defendant further 

averred that he was in dire need of funds, 

and on that account, he had executed the 

suit agreement in favour of the plaintiff. It 

was also averred that considering his dire 

need for money, a specified date i.e. 

02.02.1981 was covenanted, by which the 

plaintiff was obliged to get the sale deed 

executed. The defendant has also said that 

upon the plaintiff failing to get a sale deed 

executed as contracted, he sold the suit 

property by executing a sale deed in 

favour of the purchasers on 03.08.1982, 

forfeiting the earnest paid by the plaintiff. 

The defendant has also averred that on 

02.02.1982, he remained present in the 

office of the Sub-Registrar, Karchhana 

from 10 a.m. to 5 p.m. in order to execute 

a sale deed in terms of the suit agreement, 

but the plaintiff did not come forward. He 

has also averred in his written statement 

that he never received any notice from the 

plaintiff. 
 

 6.  The purchasers in their separate 

written statement have averred that they 

are purchasers of the suit property. It is 

pleaded that in accordance with the suit 

agreement dated 02.07.1980, the plaintiff 

had a right to get the sale deed executed 

by 02.02.1981, and that on account of his 

failure to do so by 02.02.1981, the suit 

agreement got discharged, putting an end 

to obligations inter se the plaintiff and the 

defendant on the suit agreement. The 

other pleadings put forward by the 

purchasers are to like effect as the 

defendant. 
 

 7.  The Trial Court, on the basis of 

the pleadings of parties, struck the 

following issues (translated into English 

from Hindi vernacular): 

 
 (1) Whether defendants nos.2 to 6 

are bhumidhars in possession of the 

property in dispute? 

 
 (2) Whether notices sent by the 

plaintiff were duly served upon the 

defendant? If so, its effect? 
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 (3) Whether the agreement to sell 

dated 02.07.1980 after 02.02.1981 is 

enforceable in law? 
 (4) Whether defendant no.1 executed 

an agreement to sell dated 02.07.1980 in 

favour of the plaintiff? 
 (5) Whether the plaintiff is entitled to 

any other relief? 
 (6) Whether the instant suit is barred 

by time? 
 (7) Whether the agreement to sell 

dated 02.07.1980 can be specifically 

enforced on the basis of grounds pleaded 

in the plaint? 
 

 8.  The Trial Court held on issue no.1 

that the factum of execution of the sale 

deed dated 03.08.1983 is acknowledged 

to the purchasers, and so is their 

possession on the basis of the sale deed 

aforesaid. As such, the Trial Court held 

that the issue was not required to be 

adjudicated. Regarding issue no.4, it was 

opined by the Trial Court that the 

execution of the suit agreement was 

admitted to the parties, and the issue 

between the parties was limited to the 

extent, whether the suit agreement 

remained enforceable in law, after 

02.02.1981. And, if it was, whether it can 

be specifically enforced. It was, therefore, 

held by the Trial Court on the said issue 

that the same also did not call for a 

decision. The Trial Court proceeded to 

determine issues nos.2, 3 & 7, taking 

them up together and decided all of these 

in favour of the defendant and the 

purchasers. He held in conclusion that the 

suit agreement was not capable of being 

specifically enforced or any relief could 

be granted on its basis to the defendant as 

prayed. Issue no.6 that relates to 

limitation and is a defendant's issue was 

decided in favour of the plaintiff, holding 

the suit within time. Upon the findings 

substantially recorded on issues nos.2, 3 

& 7, the Trial Court dismissed the suit 

with costs. 
 

 9.  That plaintiff appealed to the 

learned District Judge vide Civil Appeal 

no.139 of 1985, under Section 96 of the 

Code of Civil Procedure (for short, the 

Code). The appeal came up for 

determination before the learned XIIth 

Additional District Judge, Allahabad, who 

by means of his impugned decree, 

reversed the Trial Court and decreed the 

plaintiff's suit for specific performance, 

ordering the defendant and the purchasers 

together to execute the sale deed in terms 

of the suit agreement, in favour of the 

plaintiff after accepting the balance sale 

consideration, within a period of one 

month. It was further decreed that in case 

the defendants do not execute a sale deed, 

as ordered, despite the plaintiff paying the 

balance sale consideration within a 

month, the plaintiff would be entitled to 

get the sale deed executed through 

process of Court. 
 

 10.  Aggrieved, the defendant and the 

purchasers have joined in the present 

appeal preferred under Section 100 of the 

Code. This Appeal was admitted to 

hearing on 24.09.1998, on the following 

substantial questions of law: 
 

 "(1) Whether the time was the 

essence of the agreement for sale in 

question and non-compliance of the terms 

of the suit agreement by the plaintiff-

respondent would result in revocation of 

the agreement for sale by the appellant 

No.1?  
 (2) Whether the agreement for sale in 

question was voidable at the option of the 

appellant no.1 in view of Section 55 of the 

Indian Contract Act? 
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 (3) Whether the judicial discretion 

exercised by the learned trial Court in 

refusing to decree the suit for specific 

performance could be interfered with by 

the lower appellate Court ignoring the 

provisions of Section 10, 16 and 20 of the 

Specific Relief Act?" 
 

 11.  This Appeal was heard across a 

number of days. It was heard on 

20.02.2019, 25.02.2019, 28.02.2019, 

07.03.2019, 08.03.2019, 11.03.2019 and 

27.03.2019 when judgment was reserved. 

On 11.03.2019, during the course of 

hearing, a further substantial question of 

law was framed, that reads: 
 

 "Whether a suit for Specific 

Performance instituted by a vendee after 

the vendor has executed a sale deed in 

favour of a third party can be decreed 

without there being a relief seeking 

cancellation of the sale deed executed in 

favour of the third party?"  
 

 12.  Sri K.M. Garg, learned Advocate 

has been heard on behalf of the Defendant 

and the purchasers (the appellants) and Sri 

C.S. Agnihotri, learned Advocate on 

behalf of the plaintiff (respondent). 
 

 13.  The first submission advanced 

on behalf of the defendant to assail the 

judgment of the lower Appellate Court is 

that the finding of the learned Judge in 

Appeal to the effect that time was not 

essence of the contract is not the case of 

either party, which according to the 

learned counsel for the defendant, could 

never have been arrived at on the 

pleadings and the evidence of parties. 
 

 14.  Learned counsel for the 

defendant has, in this connection, invited 

the attention of the Court to the dock 

evidence of PW-1, where on 08.01.1985, 

he has testified as under: 
 

 "०२.०७.१९८० को मैंने राम जनहोर को 

१८००/- रुपया देकर इकरार नामा जलखाया था 

और इ  इकरार नामा में यह जलखा गया था 

जक बाकी ६२६०/- रुपया देकर के जववाजदत 

भूजम का बैनामा करा लेंगे। यजद २-२-८१ 

बैनामा की रजििर ी नही िं करा लूगा या २-८-८० 

का माहदया बय इकरारनामा रद्द  मझा 

िावे।"  
 

 15.  In order to further buttress his 

contention that time was of the essence, 

learned counsel for the defendant has 

drawn the attention of the Court to the 

following recital in the suit agreement: 
 

 "मुझको मुबजलग 1800/- एक हिार आठ 

 ौ रुपया आि नकद रुबरु  ब रजििर ार 

 ाहब करछना के श्री अिायबलाल महािन 

मिकूर  े बतौर िर बयाना के जमल गया 

बाकी मुबजलग 6260/- छ: हिार दो  ौ रुपया 

बरवक्त बैनामा रुबरु  ब रजििार  ाहब 

करछना के लूाँगा यह तय पाया है लेहािा 

बखुशी व रिामन्दी अपनी व जबला दबाव 

जक ी दू रे के मैं एकरार करता हाँ जक दो 

फरवरी  न 1981 ई० तक मे िब भी मिकूर 

के पा  पूरा रुपया हो िायेगा और महािन 

इ की  ूचना मुझे जलल्दखत या मौल्दखक िै े ही 

देगे मैं उनकी  ुजवधानु ार जनम्नजलल्दखत 

िायदाद का बैनामा उनके हक मे कर दूाँगा 

और अगर महािन अन्दर जमयाद मुकरचरा के 

बैनामा नही िं करवा लेते तो उनका िर बयाना 

रद्द  मझा िायेगा और मै िायदाद 

जनम्नजलल्दखत को दू रे के हाथ बेचने का 

अजधकारी हाँगा।"  
 

 16.  Learned counsel for the 

defendant has urged that from the 

aforesaid recital in the agreement and the 
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testimony of the plaintiff in the witness 

box extracted above, the intention of the 

parties on a true construction of the suit 

agreement about time being of the essence 

is indisputable. He submits that 

determining a date in the agreement 

coupled with a covenant to the effect if by 

that date the plaintiff fails to get a sale 

deed executed, the suit agreement would 

be deemed to be cancelled and further that 

the defendant would be free to alienate 

the suit property in favour of any third 

party, is clearly indicative of the intent 

that time was of essence. In support of his 

contention, learned counsel for the 

defendant has placed reliance on a 

decision of the Hon'ble Supreme Court in 

M/s. Hind Construction Contractors by 

its sole proprietor Bhikamchand 

Mulchand Jain (Dead) by L.R's vs. 

State of Maharashtra1, where in 

paragraph 7 of the report, it has been held: 
 

 "7. The first question that arises for 

our consideration, therefore, is whether 

time was of the essence of the contract 

that was executed between the parties on 

July 12, 1955 (Ex. 34). It cannot be 

disputed that question whether or not time 

was of the essence of the contract would 

essentially be a question of the intention 

of the parties to be gathered from the 

terms of the contract. ....."  
 

 17.  Sri K.M. Garg, learned counsel 

for the defendant has further depended on 

the decision of the Supreme Court in Smt. 

Chand Rani (dead) by LRs vs. Smt. 

Kamal Rani (dead) by LRs2, where in 

paragraphs 12, 18, 19, 20, 24, 25, 26 and 

28 of the report, it has been said thus: 
 

 "12. The Division Bench of the High 

Court erred in its construction of clause 

(1) of the suit agreement. In the case of an 

agreement for sale of immovable property 

time is never regarded as the essence of 

the contract. It would be an essence of the 

contract only when it is specifically 

stipulated or it clearly emerges by way of 

implication. That is not the case here. The 

word "only" occurring under clause (1) of 

the suit agreement would qualify only the 

amount and not the time for payment. In 

support of this argument the learned 

counsel relied on Gomathinayagam Pillai 

v. Pallaniswami Nadar [(1967) 1 SCR 227 

: AIR 1967 SC 868], Hind Construction 

Contractors v. State of Maharashtra 

[(1979) 2 SCC 70 : (1979) 2 SCR 1147] 

and Jamshed Khodaram Irani v. Burjorji 

Dhunjibhai [AIR 1915 PC 83].  
 18.  It is a well-accepted principle 

that in the case of sale of immovable 

property, time is never regarded as the 

essence of the contract. In fact, there is a 

presumption against time being the 

essence of the contract. This principle is 

not in any way different from that 

obtainable in England. Under the law of 

equity which governs the rights of the 

parties in the case of specific performance 

of contract to sell real estate, law looks 

not at the letter but at the substance of the 

agreement. It has to be ascertained 

whether under the terms of the contract 

the parties named a specific time within 

which completion was to take place, 

really and in substance it was intended 

that it should be completed within a 

reasonable time. An intention to make 

time the essence of the contract must be 

expressed in unequivocal language. 
 19.  We will now refer to the 

decisions of this Court. In 

Gomathinayagam Pillai case[(1967) 1 

SCR 227 : AIR 1967 SC 868] it was held 

at pages 231 to 233: 
 "... Section 55 of the Contract Act 

which deals with the consequences of 
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failure to perform an executory contract at 

or before the stipulated time provides by 

the first paragraph:  
 ''When a party to a contract promises 

to do a certain thing at or before a 

specified time, or certain things at or 

before specified times, and fails to do any 

such thing at or before the specified time, 

the contract, or so much of it as has not 

been performed, becomes voidable at the 

option of the promisee if the intention of 

the parties was that time should be of the 

essence of the contract.'  
 It is not merely because of 

specification of time at or before which 

the thing to be done under the contract is 

promised to be done and default in 

compliance therewith, that the other party 

may avoid the contract. Such an option 

arises only if it is intended by the parties 

that time is of the essence of the contract. 

Intention to make time of the essence, if 

expressed in writing, must be in language 

which is unmistakable: it may also be 

inferred from the nature of the property 

agreed to be sold, conduct of the parties 

and the surrounding circumstances at or 

before the contract. Specific performance 

of a contract will ordinarily be granted, 

notwithstanding default in carrying out 

the contract within the specified period, if 

having regard to the express stipulations 

of the parties, nature of the property and 

the surrounding circumstances, it is not 

inequitable to grant the relief. If the 

contract relates to sale of immovable 

property, it would normally be presumed 

that time was not of the essence of the 

contract. Mere incorporation in the 

written agreement of a clause imposing 

penalty in case of default does not by 

itself evidence an intention to make time 

of the essence. In Jamshed Khodaram 

Irani v. Burjorji Dhunjibhai [ILR 40 Bom 

289] the Judicial Committee of the Privy 

Council observed that the principle 

underlying Section 55 of the Contract Act 

did not differ from those which obtained 

under the law of England as regards 

contracts for sale of land. The Judicial 

Committee observed:  
 ''Under that law equity, which 

governs the rights of the parties in cases 

of specific performance of contracts to 

sell real estate, looks not at the letter but 

at the substance of the agreement in order 

to ascertain whether the parties, 

notwithstanding that they named a 

specific time within which completion 

was to take place, really and in substance 

intended more than that it should take 

place within a reasonable time .... Their 

Lordships are of opinion that this is the 

doctrine which the section of Indian 

Statute adopts and embodies in reference 

to sales of land. It may be stated concisely 

in the language used by Lord Cairns in 

Tilley v. Thomas [(1867) 3 Ch App 61] :  
 "The construction is, and must be, in 

equity the same as in a Court of law. A 

Court of equity will indeed relieve 

against, and enforce, specific 

performance, notwithstanding a failure to 

keep the dates assigned by the contract, 

either for completion, or for the steps 

towards completion, if it can do justice 

between the parties, and if (as Lord 

Justice Turner said in Roberts v. Berry 

[(1853) 3 De GM &G 284] ) there is 

nothing in the ''express stipulations 

between the parties, the nature of the 

property, or the surrounding 

circumstances' which would make it 

inequitable to interfere with and modify 

the legal right. This is what is meant, and 

all that is meant, when it is said that in 

equity time is not of the essence of the 

contract. Of the three grounds ... 

mentioned by Lord Justice Turner 

''express stipulations' requires no 
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comment. The ''nature of property' is 

illustrated by the case of reversions, 

mines, or trades. The ''surrounding 

circumstances' must depend on the facts 

of each particular case."  
 Their Lordships will add to the 

statement just quoted these observations. 

The special jurisdiction of equity to 

disregard the letter of the contract in 

ascertaining what the parties to the 

contract are to be taken as having really 

and in substance intended as regards the 

time of its performance may be excluded 

by any plainly expressed stipulation. But 

to have this effect the language of the 

stipulation must show that the intention 

was to make the rights of the parties 

depend on the observance of the time-

limits prescribed in a fashion which is 

unmistakable. The language will have this 

effect if it plainly excludes the notion that 

these time-limits were of merely 

secondary importance in the bargain, and 

that to disregard them would be to 

disregard nothing that lay as its 

foundation. ''Prima facie, equity treats the 

importance of such time-limits as being 

subordinate to the main purpose of the 

parties, and it will enjoin specific 

performance notwithstanding that from 

the point of view of a court of law the 

contract has not been literally performed 

by the plaintiff as regards the time-limit 

specified.'"  
 20.  In Govind Prasad Chaturvedi v. 

Hari Dutt Shastri [(1977) 2 SCC 539] 

following the above ruling it was held at 

pages 543-544: (SCC para 5) 
 "... It is settled law that the fixation 

of the period within which the contract 

has to be performed does not make the 

stipulation as to time the essence of the 

contract. When a contract relates to sale 

of immovable property it will normally be 

presumed that the time is not the essence 

of the contract. [Vide Gomathinayagam 

Pillai v. Pallaniswami Nadar [(1967) 1 

SCR 227 : AIR 1967 SC 868] (at p. 233).] 

It may also be mentioned that the 

language used in the agreement is not 

such as to indicate in unmistakable terms 

that the time is of the essence of the 

contract. The intention to treat time as the 

essence of the contract may be evidenced 

by circumstances which are sufficiently 

strong to displace the normal presumption 

that in a contract of sale of land 

stipulation as to time is not the essence of 

the contract." 
 (emphasis supplied)  
 24. From an analysis of the above 

case-law it is clear that in the case of sale 

of immovable property there is no 

presumption as to time being the essence 

of the contract. Even if it is not of the 

essence of the contract the Court may 

infer that it is to be performed in a 

reasonable time if the conditions are: 
 1. From the express terms of the 

contract; 
 2. from the nature of the property; 

and 
 3. from the surrounding 

circumstances, for example: the object of 

making the contract. 
 25. In the above legal background, 

we will now look at the terms of the suit 

contract dated August 26, 1971. The 

agreement reads as under: 
 "Now, therefore this agreement to 

sell witnesseth and the parties hereto have 

agreed as follows:  
 1. That in pursuance of the said 

agreement, the 1st party has received a 

sum of Rs 30,000 (rupees thirty thousand 

only) from the second party as earnest 

money the receipt whereof the 1st party 

hereby separately acknowledges. Rs 

98,000 (rupees ninety-eight thousand 

only) will be paid by the second party to 
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the 1st party within a period of ten days 

only and the balance of Rs 50,000 (rupees 

fifty thousand only) at the time of 

registration of the sale deed before the 

Sub-Registrar, New Delhi. 
 2. That the 1st party has completed 

the house with all fixtures and fittings and 

it has been agreed to between the parties 

that the 1st party shall take necessary 

steps for immediate redemption of the 

said property from the said mortgagee and 

shall inform the second party in writing 

about the completion of the said 

redemption. 
 3. That the 1st party shall apply 

immediately for the permission to sell to 

the income tax authorities and after 

getting the permission to sell by getting 

an income tax clearance certificate in 

respect of the said property the sale deed 

of the same shall be executed by the 1st 

party in favour of the second party or her 

nominee/nominees on or before October 

31, 1971. 
 4. That in case 1st party fails to 

execute and get the sale deed registered 

within the period stipulated in para 3 

above, the 2nd party shall have the right 

to get this agreement enforced by specific 

performance through the court of law. 
 5. That if the second party fails to 

pay the balance sale consideration and get 

the sale deed executed and registered 

within the specific period mentioned in 

para 3 above, the earnest money of Rs 

30,000 (rupees thirty thousand only) shall 

stand forfeited to the 1st party and this 

agreement deemed null and void. 
 6. That the 1st party shall pay all 

taxes, rates municipal taxes up to the date 

of registration of the sale deed and that 

the previous deeds and other documents 

pertaining to the said plot No. 30, Block 

''K' sanctioned place and completion 

certificate from the Municipal 

Corporation, Delhi in respect of the super-

structure built on the said plot shall be 

handed over along with the vacant 

possession of first floor by September 30, 

1971 and the front portion of the property 

by the first party to the second party at the 

time of registration of the sale deed." 
 26. Then comes the question as to the 

payment of Rs 98,000. The question is as 

to what is the meaning of the words 

"within a period of 10 days only"? Does it 

apply to the amount or the time-limit of 

10 days from August 26, 1971. The trial 

court was of the view that the word "only" 

was meant to stress and qualify the 

amount of Rs 98,000 and cannot be read 

to mean as if payment within 10 days was 

the essence of the contract. On this aspect, 

the appellate court takes the contrary view 

and holds that the amount of Rs 98,000 

ought to have been paid on or before 

September 6, 1971. Failure to do so 

would constitute a breach committed by 

the defendant. We are of the considered 

view that the Division Bench is right in its 

conclusion. As rightly pointed out in the 

judgment under appeal, the word "only" 

has been used twice over 
 (1) to qualify the amount of Rs 

98,000 and 
 (2) to qualify the period of 10 days. 
 28. The analysis of evidence would 

also point out that the plaintiff was not 

willing to pay this amount unless vacant 

delivery of possession of one room on the 

ground floor was given. In cross-

examination it was deposed that since 

income tax clearance certificate had not 

been obtained the sum of Rs 98,000 was 

not paid. Unless the property was 

redeemed the payment would not be 

made. If this was the attitude it is clear 

that the plaintiff was insisting upon 

delivery of possession as a condition 

precedent for making this payment. The 
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income tax certificate was necessary only 

for completion of sale. We are unable to 

see how these obligations on the part of 

the defendant could be insisted upon for 

payment of Rs 98,000. Therefore, we 

conclude that though as a general 

proposition of law time is not the essence 

of the contract in the case of a sale of 

immovable property yet the parties 

intended to make time as the essence 

under clause (1) of the suit agreement. 

From this point of view, we are unable to 

see how the case in Nathulal [(1969) 3 

SCC 120 : (1970) 2 SCR 854] could have 

any application to the facts of this case." 
 

 18.  Sri C.S. Agnihotri, learned 

counsel for the plaintiff countering the 

submission of Sri Garg, learned counsel 

for the defendant, submits that what is 

evident from the decision relied upon by 

the की नही िं प्राप्त हुई defendant, is that in 

cases relating to sale of immoveable 

property, the Rule is that time is not of the 

essence, even if a specific date for 

performance is specified. The 

presumption is always in favour of the 

time not being of the essence where the 

contract is about sale of immoveable 

property. In particular, he has submitted 

that the principles laid down by their 

Lordships in M/s. Hind Construction 

(supra) would not at all be attracted to the 

question involved in this case, inasmuch 

as, M/s. Hind Construction (supra) related 

to a works contract, and not a contract 

regarding sale of immoveable property. 

He has emphasized that contracts for the 

sale of immoveable property stand on a 

very different pedestal. So far as the 

question of time being of the essence is 

concerned, he submits that the other 

decision relied upon by the learned 

counsel for the defendant in Chand Rani 

(supra) is more than eloquent in itself, and 

by reference to other authority noticed 

there, it is apparently a well settled 

principle of law that in transactions of 

sale of immoveable property, time is not 

of the essence. 
 

 19.  In order to appreciate the 

submissions on this question advanced by 

the learned counsel for parties, reference 

to the terms of the suit agreement are of 

prime importance. It has been noticed 

above that the covenant in the suit 

agreement, that has decisive bearing on 

the issue whether time is of essence, is 

encapsuled in the words that say, that the 

defendant agrees to execute a sale deed in 

favour of the plaintiff upto 02.02.1981 

whenever the plaintiff has the whole 

money ready on him, and he conveys 

information to the defendant to this effect, 

written or verbal, whereupon the 

defendant as per convenience of the 

plaintiff, would execute the sale deed. If 

within the period of time agreed the 

plaintiff does not get a sale deed executed, 

the said agreement would stand avoided, 

and the defendant shall have the right to 

alienate the suit property in favour of any 

third party. The fact that the parties, 

indeed, had covenanted in the aforesaid 

terms is affirmed by the dock evidence of 

the plaintiff, who deposing as PW-1, has 

said that in case by 02.02.1981, sale deed 

was not got executed by him, it was 

agreed that the suit agreement would be 

deemed to be avoided. It, therefore, turns 

upon the true intention of parties to be 

gathered from a discernible construction 

to be placed upon the covenant regarding 

time in the suit agreement. 
 

 20.  The decision in Chand Rani 

(supra) indicates that mere stipulation of a 

date, or the fixation of a period of time 

within which the contract must be 
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performed would not make it the essence 

of contract, in cases governing contracts 

relating to immoveable property. At the 

same time, if the language employed is 

couched in such unmistakable and 

specific terms, that leave no doubt about 

the matter that completion of transaction 

should be done within the specified time, 

or within a reasonable time, that intention 

to make time the essence may be inferred. 

The decision in Chand Rani (supra) would 

further indicate that the Court quoted with 

approval the principle in an earlier 

decision of their Lordships in Govind 

Prasad Chaturvedi vs. Hari Dutt Shastri 

and another3 to the effect that even if not 

regarded as the essence of the contract, 

inference as to time for its performance 

within a reasonable time period may be 

drawn under conditions enumerated in 

paragraph 24 of the report in Chand Rani 

(supra): (1) the express terms of the 

contract; (2) the nature of the property; 

and (3) the surrounding circumstances, for 

example: the object of making the 

contract. 
 

 21.  Here, time being essence of the 

contract falls to be examined under the 

category where the express terms of the 

contract make it so. The question about time 

being of the essence flows from Section 55 

of the Indian Contract Contract Act. Section 

55 of the Contract Act, reads thus: 
 

 "55. When a party to a contract 

promises to do a certain thing at or before 

a specified time, or certain things at or 

before specified times, and fails to do any 

such thing at or before the specified time, 

the contract, or so much of it as has not 

been performed, becomes voidable at the 

option of the promisee, if the intention of 

the parties was that time should be of the 

essence of the contract.  

 If it was not the intention of the 

parties that time should be of the essence 

of the contract, the contract does not 

become voidable by the failure to do such 

thing at or before the specified time; but 

the promisee is entitled to compensation 

from the promisor for any loss occasioned 

to him by such failure.  
 If, in case of a contract voidable on 

account of the promisor's failure to 

perform his promise at the time agreed, 

the promisee accepts performance of such 

promise at any time other than that 

agreed, the promisee cannot claim 

compensation for any loss occasioned by 

the non-performance of the promise at the 

time agreed, unless, at the time of such 

acceptance he gives notice to the promisor 

of his intention to do so."  
 

 22.  What is relevant in the context 

of the question that arises here is the first 

part of Section 55 (supra). It embodies a 

statutory principle that where time is 

specified for certain acts or things to be 

done by one party, who is the promisor in 

relation to that part, failure to do that act 

or thing at or before the time specified, 

renders the obligation voidable at the 

option of the other party, that is to say, the 

promisee in relation to the act or thing to 

be done. This principle, however, is 

applicable in relation to the contract 

where it is the intention of parties that 

time should be of the essence. Now, 

Section 55 of the Contract Act is to be 

found in Chapter IV entitled 'OF THE 

PERFORMANCE OF CONTRACTS'; 

the Rule, therefore, embodied in Section 

55 Part I belongs specifically to 

substantive law governing performance of 

contracts. If one were to go strictly by the 

terms of the statute, at least the one that is 

substantive law about it, violation of the 

time limit where the contracting parties 
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have intended time to be of the essence, 

would render the contract voidable at the 

option of the party, who is the promisee. 

It is quite another thing that where under 

the second part of Section, parties did not 

intend time to be of the essence, different 

principles would apply. Likewise, under 

third part of Section 55 even in cases 

where time is of the essence, but the 

promisee accepts performance at a later 

time, the option to avoid the contract is 

not available. The Rule, however, that in 

cases of immovable property where a 

particular time is mentioned by parties for 

the performance of a contract, the 

presumption is strongly against time to be 

of the essence, appears to have origin in 

the conditions prevailing in England at the 

time when Courts of Equity there evolved 

this principle. Mention about the origins 

of this principle or Rule of presumption 

against time being of the essence in 

contracts relating to immovable property, 

is to be found in the celebrated treatise, 

Indian Contract and Specific 

Performance Act (Tenth Edition) by 

Pollock and Mulla, where the Learned 

Authors have described the origin of the 

Rule, thus: 
 

 "In England accidental delays in the 

completion of contracts for the sale of 

land within the time named are frequent 

by reason of unexpected difficulties in 

verifying the seller's title under the very 

peculiar system of English real property 

law. Sharp practice would be unduly 

favoured by strict enforcement of clauses 

limiting the time of completion, and 

accordingly Courts of Equity have 

introduced a presumption, chiefly, if not 

wholly, applied in cases between vendors 

and purchasers of land, that time is not of 

the essence of the contract. But this 

presumption will give way to proof of a 

contrary intention by express words or by 

the nature of the transaction."  
 

 23.  The aforesaid principle, that was 

evolved by the Courts of Equity in 

England in the historical background of 

problems of the time relating to 

ascertainment about good title of the 

vendor made its way to a statutory 

provision in India by virtue of 

Explanation (I) appended to Section 10 of 

the Specific Relief Act, 1963. Section 10 

of the Act last mentioned reads thus: 
 

 "10. [12(b) & 12(c)] Except as 

otherwise provided in this Chapter, the 

specific performance of any contract may, 

in the discretion of the court, be enforced-  
 (a) when there exists no standard for 

ascertaining actual damage caused by the 

non-performance of the act agreed to be 

done; or  
 (b) when the act agreed to be done in 

such that compensation in money for its 

non-performance would not afford 

adequate relief.  
 Explanation.-Unless and until the 

contrary is proved, the court shall 

presume--  
 (i) that the breach of a contract to 

transfer immovable property cannot be 

adequately relieved by compensation in 

money; and 
 (ii) that the breach of a contract to 

transfer movable property can be so 

relieved except in the following cases:- 
 (a) where the property is not an 

ordinary article of commerce, or is of 

special value or interest to the plaintiff, or 

consists of goods which are not easily 

obtainable in the market;  
 (b) where the property is held by the 

defendant as the agent or trustee of the 

plaintiff."  
 (Emphasis by Court)  
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 24.  It was on this account that the 

consistent position of law governing 

contracts of sale of immovable property is 

that in these cases mere stipulation of a 

time limit or the fixation of a period 

within which a contract must be 

performed, would not make it the essence 

of contract. This as already referred to 

hereinbefore in Chand Rani (supra), has 

been reiterated by their Lordships of the 

Supreme Court consistently in subsequent 

decisions. However, the rule that time is 

not of the essence in contracts relating to 

sale of immovable property is subject to 

the three exceptions, also enumerated in 

Chand Rani (supra). Since the words 

employed in the contract have been 

mooted to be express terms, that make 

time essence of the contract, it would be 

profitable in the matter of construction of 

terms of the contract here to do a 

comparison with some authorities, where 

terms limiting time in the contract were 

not regarded of the essence. 
 

 25.  A sound guide about the 

construction of a term limiting 

performance in point of time is to be 

found in the decision of the Supreme 

court in Govind Prasad Chaturvedi vs. 

Hari Dutt Shastri (supra). In this 

connection paragraphs 5 & 6 of the 

Report, which carries salient terms of the 

contract as well as construction placed on 

it by their Lordships is apposite: 
 

 "5. The first question that arises for 

consideration is whether time is of the 

essence of the contract. In order to 

determine this question it is necessary to 

set out the suit agreement which is 

marked as Ex. 23 at page 137 of the 

papers. It runs as follows :- 
 "Dear Pandit Govind Prasad Ji 

Chaturvedi,  

 Sir.  
 A litigation has been going on 

between you and us with respect to the 

Kothi of Bima Nagar, of which you are a 

tenant on behalf of us. The said dispute 

has been decided today through the 

mediation of Sri Chand Doneriya, on the 

terms and conditions given below which 

shall be fully binding on you as well as 

us.  
 1. That you are agreeable to purchase 

our Kothi of which you are a tenant and a 

transaction between you and us has been 

finally settled today; at Rs. 24,000 (rupees 

twenty four thousand), with respect to the 

said Kothi. 
 2. That you are paying us, at present, 

a sum of Rs. 4000 in cash, as earnest 

money, the receipt whereof has been 

acknowledged by us by affixing a revenue 

stamp at the foot of this letter, and that the 

remaining sum of Rs. 20,000 shall be paid 

by you to us at the time of registration. 
 3. That the expenses relating 

registration and cost of stamps etc. shall 

be borne by you and we shall be entitled 

to get a sum of Rupees 24,000 (rupees 

twenty four thousand) net. 
 4. That you must get the sale deed 

executed within two months i. e. upto 

24th May, 1964, and in case you do not 

get the sale-deed registered within two 

months then the earnest money amounting 

to rupees four thousand, paid by you shall 

stand forfeited without serving any 

notice.* But in case we in some way 

evade the execution of the sale deed, then 

you will be entitled to compel us to 

execute the sale deed legally and we shall 

be liable to pay the costs and damages 

incurred by you. 
 5. That we shall furnish you a 

guarantee of good title in respect of the 

property which is free and immune from 

all sorts of disputes. 
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 6. That you shall be liable to pay the 

rent till the date you get the sale-deed 

registered and you shall clear off all 

amount due to us before registration. 
 7. That both the parties shall 

withdraw their respective cases or get the 

same dismissed and shall bear their own 

costs. 
 8. That neither party shall take any 

fresh legal steps during this period of two 

months by which any hindrance may be 

caused in execution of our sale deed. 
 In confirmation of the agreement 

which has been made between you and 

me through this letter, you too have 

affixed your signature on this letter.  
 Yours,  
 Signature of Hari Dutt Shastri  
 24-3-1964  
 Signature of Bhavbhooti Sharma  
 24-3-64  
 x x x x x"  
 

 The relevant clause is clause 4 which 

provides that the appellant must get the 

sale deed executed within two months i. e. 

upto 24th May, 1964, and in case the 

appellant did not get the sale deed 

registered within two months then the 

earnest money amounting to Rs. 4000 

paid by the appellant shall stand forfeited 

without serving any notice. The clause 

further provides that in case the 

respondents in some way evade the 

execution of the sale deed then the 

appellant will be entitled to compel them 

to execute the sale deed legally and the 

respondents shall be liable to pay the 

costs and damages incurred by the 

appellant. It is settled law that the fixation 

of the period within which the contract 

has to be performed does not make the 

stipulation as to time the essence of the 

contract. When a contract relates to sale 

of immovable property it will normally be 

presumed that the time is not the essence 

of the contract.**(Vide Gomathinaya-gam 

Pillai v. Palaniswami Nadar, 1967-1 SCR 

227 at page 233 = (AIR 1967 SC 868 at p. 

871).  
 It may also be mentioned that the 

language used in the agreement is not 

such as to indicate in unmistakable terms 

that the time is of the essence of the 

contract. The intention to treat time as the 

essence of the contract may be evidenced 

by circumstances which are sufficiently 

strong to displace the normal presumption 

that in a contract of sale of land 

stipulation as to time is not the essence of 

the contract.**  
6. Apart from the normal presumption 

that in the case of an agreement of sale of 

immovable property time is not the 

essence of the contract and the fact that 

the terms of the agreement do not 

unmistakably state that the time was 

understood to be the essence of the 

contract neither in the pleadings nor 

during the trial the respondents contended 

that time was of the essence of the 

contract. In the plaint the allegation was 

that the appellant has always been ready 

and willing to perform his part of the 

contract and he did all that he was bound 

to do under the agreement while the 

respondents committed breach of the 

contract. The respondents did not set up 

the plea that the time was of the essence 

of the contract. In paragraph 32 of the 

Written Statement all that was stated was 

that the appellant did not perform his part 

of the contract within the stipulated time 

and that the contract thereafter did not 

subsist and the suit is consequently 

misconceived. The parties did not go to 

trial on the basis that time was of the 

essence of the contract for no issue was 

framed regarding time being the essence 

of the contract. Neither is there any 
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discussion in the judgment of the trial 

Court regarding this point. The trial court 

after considering the evidence came to the 

conclusion that the appellant was always 

ready and willing to perform his part of 

the contract while the respondents were 

not. In the circumstances therefore the 

High Court was in error in setting as one 

of the points for determination whether 

time was of the essence of the contract.** 

The High Court after referring to the 

agreement was of the view that the 

agreement was entered into between the 

parties during the course of a litigation 

between the appellant and the respondents 

and in pursuance of the agreement the 

parties were directed to withdraw their 

cases and were directed further not to take 

fresh legal steps during the period of the 

two months within which the sale deed 

was to be executed. On taking into 

account the circumstances of the case and 

the conduct of the parties of serving on 

each other notices, counter notices and 

telegrams the High Court inferred an 

intention on the part of the parties to treat 

the time as of essence of the contract. We 

will refer to the terms of the contract and 

the correspondence between the parties in 

due course but at this stage it is sufficient 

to state that neither the terms of the 

agreement nor the correspondence would 

indicate that the parties treated time as of 

essence of the contract. In fact, according 

to the agreement the sale deed ought to 

have been executed by the 24th May but it 

is the admitted case that both the parties 

consented to have the document 

registered on the 25th May. On the 

question whether the time is of the 

essence of the contract or not we are 

satisfied that the High court was in error 

in allowing the respondents to raise this 

question in the absence of specific 

pleadings or issues raided before the trial 

Court and when the case of time being the 

essence of the contract was not put 

forward by the respondents in the trial 

Court. Apart from the absence of 

pleadings we do not find any basis for the 

plea of the respondents that the time was 

of the essence of the contract.** 
*(Emphasis by Court)  
**(Emphasis Supplied)  
 

 26.  Again, a question of construction 

of a covenant in the agreement limiting 

the obligation in time fell for 

consideration of this Court in Govind Lal 

Chawla vs. C.K. Sharma and others4, 

where the Court was called upon to gather 

from the terms of the contract involved 

there, whether time was of the essence. 

The third and fourth paragraphs of the 

contract involved in the said decision 

carried clauses limiting obligation of 

parties in time, for the performance of it. 

This Court in Govind Lal Chawla 

(supra) also did not find it to be a case 

where time was of the essence. In 

paragraph 7 of the report (which also 

embodies the relevant terms of the 

compromise) reads thus: 
 

 "7. I now proceed to examine 

whether the time was of the essence of the 

contract under the agreement in question. 

The vendors in this case had executed an 

agreement in favour of one Madanlal on 

10-1-1966. The terms of the agreement 

Ex. B-20 have to be construed. The 

agreement was executed by Mrs. M. 

Lucas and Mrs. C. Gordon who claim to 

be the owners of 20, Muir Road. The 

agreement was executed in favour of 

Madanlal. According to the agreement the 

sale deed was to be executed in favour of 

Madanlal and/or his nominee or 

nominees. The consideration for sale was 

to be Rupees 16,000/-. The sum of Rs. 
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500/- was paid as earnest money. The 

stipulations in the deed of agreement were 

as below :-  
 "1. That in pursuance of the said 

agreement and in consideration of the said 

sum of Rs. 16,000 (Rupees sixteen 

thousand only), to be paid by the second 

party and/or the nominee or nominees of 

the second party, the first party shall 

transfer by way of absolute sale, the said 

premises No. 20, Muir Road, Allahabad, 

together with all the rights of the First 

Party in the land, and constructions to the 

Second Party and/or the nominee or 

nominees of the Second Party free of 

encumbrances."  
 2. That, out of the said sum of 

Rupees 16,000/- the First Party has this 

day been paid a sum of Rs. 500/- (Rupees 

five hundred only) by way of earnest 

money, and the balance of Rs. 15,500/-

(Rupees fifteen thousandand five hundred 

only) shall be paid to the First Party onthe 

execution of the sale-deed, before the 

Sub-Registrar, Allahabad. 
 3. That the said property is subject to 

a mortgage in favour of Mr. G. Alphanzo 

and thedues of the mortgagee will be 

cleared and paid by the First Party before 

the execution of the sale-deed. 
 4. That the First Party shall execute 

the sale deed within a period of six weeks 

from this date and in case of failureon his 

part to do so, the Second Party may adopt 

legal proceedings for specific 

performance or refund of his earnest 

money, as he may choose. 
 5. That in case the second party 

commits a default, the earnest money 

shall be forfeited." 
 Conditions 3 and 4 are quite 

important. According to Condition 3, the 

mortgage deed in favour of Sri G. 

Alphanzo was to be cleared and paid by 

the vendors before the execution of the 

sale-deed. According to Condition 4, the 

vendors were to execute the sale deed 

within a period of six weeks from the date 

of the agreement and in case of his failure 

to do so, the Second Party was to adopt 

legal proceedings, and, according to the 

fifth condition in case of default of the 

vendees, the earnest money was to be 

forfeited. These stipulations show that 

before the sale deed could be executed the 

mortgage of Sri G. Alphanzo was to be 

satisfied and the sale deed was to be 

executed by the vendors within six weeks. 

Thus, in a case like the one before me the 

time could not be the essence of the 

contract. So far as the vendee in this case 

is concerned, he had to be satisfied about 

the fact that mortgage was cleared. It is 

also stated that before the sale deed could 

be executed the vendors had to get their 

names mutated over the property. These 

conditions had therefore to be satisfied, 

and, till they were satisfied the sale deed 

could not be executed. In Govind Prasad 

v. Hari Dutt (AIR 1977 SC 1005) 

following Gomathinayagam Pillai v. 

Palaniswami Nadar (AIR 1967 SC 868) it 

was held that, it is settled law that, " the 

fixation of the period within which the 

contract has to be performed does not 

make the stipulation as to time of the 

essence of the contract. If the contract 

relates to sale of immoveable property it 

would normally be presumed that time is 

not of the essence of the contract. The 

intention to treat time as the essence of 

the contract may be evidenced by 

circumstances which should be 

sufficiently strong to displace the normal 

presumption that in a contract of sale of 

land stipulation as to time is not the 

essence of the contract." The lower 

appellate court has committed a grievous 

error by ignoring the basic rule laid down 

in these two cases, about presumption that 
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in cases of immovable property time is 

not the essence of the contract. It has 

therefore to be inferred from the terms of 

the agreement and circumstances whether 

the time was the essence of the contract or 

not. So far as this case is concerned, as I 

have observed above, the time could not 

be the essence of the contract."  
(Emphasis Supplied)  
 

 27.  Now, the terms of contract 

limiting obligations of parties in time that 

were involved in the decision of their 

Lordships in Govind Prasad Chaturvedi 

(supra) obliged the vendee to get the sale 

deed executed within two months and also 

indicate the date by which execution of 

the sale deed was to be secured by the 

vendee. This time limiting clause was 

attended with a consequence that in case 

of the vendee's failure to get the 

contracted sale deed registered within two 

months, the earnest money would stand 

forfeited without service of any notice. 

This kind of language employed in the 

contract was not construed by their 

Lordships to indicate in unmistakable 

terms that time was of the essence. Of 

course, the intention of parties to make 

time the essence of the contract was also 

examined, where their Lordships noticed 

that neither was a plea taken in the written 

statement that time as of the essence or 

was there any discussion on the point in 

the judgment of the Trial Court. The 

Supreme Court concluded that apart from 

absence of pleadings to raise a plea 

regarding time being of the essence, there 

was no basis for the respondent to raise 

that kind of a plea. The latter part would 

refer to the employment of language in 

the contract, that was not found by their 

Lordships to be in unmistakable terms 

that parties intended time to be of the 

essence. 

 28.  Again, the decision of this Court 

in Govind Lal Chawla (supra) had a 

term in the contract which said that a sale 

deed was to be executed within a period 

of six weeks from the date of the 

agreement, and that in case of the vendor's 

failure to do so, the vendee could sue for 

specific performance, or refund of his 

earnest money according to his election. 

The Court in construing the terms of 

paragraphs 3 and 4 of the contract 

concluded that clause (3) of the contract 

envisaged mortgage of the suit property in 

favour of a certain Alphanzo to be 

redeemed first by the vendors, before 

execution of the sale deed. Clause (3) was 

then read together with time limiting 

clause (4), that obliged the vendor to 

execute a sale deed within a period of six 

weeks from the date of the suit agreement. 

This Court concluded that the stipulations 

in the contract that required the prior 

discharge of a mortgage before 

performance, could not lead to an 

inference that the time was of the essence 

of contract. 
 

 29.  In the present case, what is of 

prime importance is the fact that the 

parties have just not covenanted to the 

effect that the obligations under the suit 

agreement are to be performed by 

02.02.1981, but have further provided that 

in the event the plaintiff within the agreed 

time does not get the sale deed executed, 

the contract shall be deemed to be 

repudiated and the defendant shall be free 

to sell the suit property in favour of any 

third party. The consequences stipulated 

in the suit agreement in the contingency 

of a sale deed not being executed within 

the specified time being repudiation of the 

contract, coupled with an express release 

of the defendant's right to sell the suit 

property in favour of any third party, is all 
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that makes the difference about the suit 

agreement. It is these conditions ensuing 

upon a failure of the plaintiff to secure 

execution of the sale deed by the date as 

covenanted, that makes time essence of 

the contract in this case. It, thus, has to be 

held that time is essence of the contract, 

so far as the suit agreement is concerned. 

It must also be held, therefore, that time 

being essence of the suit agreement, non-

compliance with terms of the same as to 

date of performance by the plaintiff would 

entitle the defendant to repudiate the 

contract at his option, so far as the terms 

of the suit agreement go. Substantial 

question no.(1) is, therefore, answered in 

the affirmative. 
 

 30.  Time being held to be the 

essence of the contract, the next question 

that arises is to determine rights of parties 

on the foundation of this premise, whether 

the plaintiff did all that was within his 

power, within time limited by the suit 

agreement, to secure execution of a sale 

deed in his favour. It is pointed out by 

learned counsel for the defendant that the 

earliest that the plaintiff caused a notice to 

be issued to the defendant to come 

forward and execute a sale deed, in 

accordance with the latter's obligation 

under the suit agreement, was on 

24.01.1982. According to learned counsel 

for the defendant, two further notices that 

are said to be issued are those, dated 

30.03.1981 and 19.04.1982. It is urged 

that in terms of the suit agreement, sale 

deed was to be executed at any time, 

before 02.02.1981. The subsequent 

notices dated 30.03.1981 and 19.04.1982, 

according to the learned counsel for the 

defendant, do not count as these were 

admittedly issued after 02.02.1981, when 

obligations of the defendant contracted 

under the suit agreement, stood open to be 

avoided by lapse of time. So far as the 

notice dated 24.01.1982 is concerned, it is 

also pointed out by Sri Garg, learned 

counsel for the defendant that the plaintiff 

failed to perform his part of the contract 

that required him to appear on 02.02.1981 

before the office of the Sub Registrar, 

Karchchana that was on the construction 

placed upon the covenant in the suit 

agreement about time, was the last date by 

which obligation could be enforced, time 

being the essence of it. 
 

 31.  Learned counsel for the 

appellant submits that this notice that was 

issued allegedly during time when 

obligations under suit agreement were 

intact and binding was never served upon 

the defendant. It is argued by Shri Garg 

that the plaintiff has failed to prove by his 

pleadings and evidence that the notice 

dated 24.01.1982 was served upon the 

defendant at all. In this regard, learned 

counsel has invited the attention of the 

Court to paragraph 12 of the written 

statement where denial of receipt of this 

notice is pleaded, besides the others said 

to be issued later. In paragraph 12 of the 

written statement, the denial figures in the 

following words (in Hindi vernacular): 
 

 "12. यह जक प्रजतवादी मुिीब की वादी 

की कोई नोजट  जद0 24.1.1981 ई0 जद0 

30.3.1981 ई0व 19.4.1982 की नही िं प्राप्त 

हुई।"  
 

 32.  Learned counsel for the 

appellant submits that the said stand taken 

in the pleadings of the defendant is 

corroborated by an admission of the 

plaintiff in his dock evidence, recorded on 

08.01.1985, where in his cross 

examination he has said thus about 

service of the notice dated 24.01.1981 
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(which also mentions the other two 

notices). The relevant part of the plaintiffs 

evidence where he testified as PW-1 is 

recorded by the Trial Court as follows:- 
 

 ".......मैंने 2-2-81 के पहले नोजट  मैंने 

दे चुका था। 24-1-81 को और 30-3-81 को 

19-4-82 को नोजट  जदया था। और हर बार मैं 

प्रया  करता रहा  

 24-1-81 की नोजट  का मुझे कोई 

Acknowledgment नही िं जमला था।  

 यह मुझे नही िं मालूम जक 24-1-81 की 

नोजट  राम जनहोर को प्राप्त हुई जक नही िं। िो 

नोजट  मैंने 30-3-81 व 19-4-82 को राम 

जनहोर के पा  भेिी थी उ का 

Acknowledgment मुझे जमला था उ े मैंने 

अदालत में दाल्दखल जकया है।"  
 

 33.  Learned counsel for the 

appellant has urged that there being a 

clear admission by the plaintiff that he did 

not know whether the notice dated 

24.01.1981 was served upon the 

defendant or not, coupled with the fact 

that he did not admittedly receive an 

acknowledgment, would lead to an 

inference that the said notice was not 

served upon the defendant at all. About 

the presumption of service in ordinary 

course of post to be raised by virtue of 

Section 27 of the General Clauses Act, 

learned Counsel for the defendant has 

relied upon the decision of the Supreme 

Court in M/s. Madan & Co. vs. Wazir 

Jaivir Chand5. He has relied upon 

paragraph 6 of the report in M/s Madan & 

Co. (Supra) to submit that presumption of 

good service can only be raised if it is 

pleaded and proved that the registered 

cover bears the correct address; and, also 

that there was prepayment of the requisite 

postal charges by affixation of stamps. 

Their Lordships of the Supreme Court in 

M/s Madan & Co. (Supra) on which 

learned counsel for the defendant relied 

have held thus:- 
 

 "6. .......All that a landlord can do to 

comply with this provision is to post a 

prepaid registered letter 

(acknowledgment due or otherwise) 

containing the tenant's correct address. 

Once he does this and the letter is 

delivered to the post office, he has no 

control over it. It is then presumed to 

have been delivered to the addressee 

under Section 27 of the General Clauses 

Act. Under the rules of the post office, the 

letter is to be delivered to the addressee 

or a person authorised by him. Such a 

person may either accept the letter or 

decline to accept it. In either case, there is 

no difficulty, for the acceptance or refusal 

can be treated as a service on, and receipt 

by, the addressee. The difficulty is where 

the postman calls at the address 

mentioned and is unable to contact the 

addressee or a person authorised to 

receive the letter. All that he can then do 

is to return it to the sender. The Indian 

Post Office Rules do not prescribe any 

detailed procedure regarding the delivery 

of such registered letters. When the 

postman is unable to deliver it on his first 

visit, the general practice is for the 

postman to attempt to deliver it on the 

next one or two days also before 

returning it to the sender. However, he 

has neither the power nor the time to 

make enquiries regarding the 

whereabouts of the addressee; he is not 

expected to detain the letter until the 

addressee chooses to return and accept it; 

and he is not authorised to affix the letter 

on the premises because of the assessee's 

absence. His responsibilities cannot, 

therefore, be equated to those of a process 

server entrusted with the responsibilities 
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of serving the summons of a court under 

Order V of the CPC. The statutory 

provision has to be interpreted in the 

context of this difficulty and in the light of 

the very limited role that the post office 

can play in such a task. If we interpret 

provision as requiring that the letter must 

have been actually delivered to the 

addressee, we would be virtually 

rendering it a dead letter. The letter 

cannot be served where, as in this case, 

the tenant is away from the premises for 

some considerable time. Also, an 

addressee can easily avoid receiving the 

letter addressed to him without 

specifically refusing to receive it. He can 

so manipulate matters that it gets 

returned to the sender with vague 

endorsements such as "not found", "not in 

station", "addressee has left" and so on. It 

is suggested that a landlord, knowing that 

the tenant is away from station for some 

reasons, could go through the motions of 

posting a letter to him which he knows 

will not be served. Such a possibility 

cannot be excluded. But, as against this, if 

a registered letter addressed to a person 

at his residential address does not get 

served in the normal course and is 

returned, it can only be attributed to the 

addressee's own conduct. If he is staying 

in the premises, there is no reason why it 

should not be served on him. If he is 

compelled to be away for some time, all 

that he has to do is to leave necessary 

instructions with the postal authorities 

either to detain the letters addressed to 

him for some time until he returns or to 

forward them to the address where he has 

gone or to deliver them to some other 

person authorised by him. In this 

situation, we have to choose the more 

reasonable, effective, equitable and 

practical interpretation and that would be 

to read the word "served" as "sent by 

post", correctly and properly addressed to 

the tenant, and the word "receipt" as the 

tender of the letter by the postal peon at 

the address mentioned in the letter. No 

other interpretation, we think, will fit the 

situation as it is simply not possible for a 

landlord to ensure that a registered letter 

sent by him gets served on, or is received 

by, the tenant."  
 

 34.  Learned counsel for the plaintiff 

on the other hand has argued that it is 

admitted by the defendant that he met the 

plaintiff two days ahead of 02.02.1981. It 

is urged that this came about as a result of 

service of registered notice dated 

24.01.1981 that had been sent on the 

correct address of the defendant and 

would, therefore, be deemed to have been 

served. It is urged that the fact about the 

notice being sent to the correct postal 

address by the plaintiff, burden was on the 

defendants to show that the said notice 

was not served. In this connection, 

learned counsel for the respondent has 

placed reliance upon the decision of the 

Supreme Court in Basant Singh and 

another vs. Roman Catholic Mission6, 

where regarding presumption of good 

service of communications sent by the 

registered post (in the case before their 

Lordship there was service of summons) 

it has been held thus in paragraph 9, 10,11 

and 12 of the report:- 
 

 "9. Order 5, proviso to sub-rule (2) 

of Rule 19-A CPC provides that where the 

summons are properly addressed, prepaid 

and duly sent by registered post with 

acknowledgment due, notwithstanding the 

fact that the acknowledgment having been 

lost or mislaid, or for any other reason, 

has not been received by the court within 

thirty days from the date of the issue of 

the summons, the court shall presume that 
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notice is duly served. Further, Section 27 

of the General Clauses Act, 1897 (in short 

"the Act") provides similar provision. The 

presumptions are rebuttable. It is always 

open to the defendants to rebut the 

presumption by leading convincing and 

cogent evidence.  
 10. It is nobody's case that the postal 

addresses of the defendants are not 

properly addressed and, therefore, the 

registered summons could not be served. 

It is also nobody's case that the registered 

summons are not prepaid and not duly 

sent. In fact the registered summons, 

bearing Receipts Nos. 875 and 876 dated 

24-4-1986, were issued is borne out from 

the record. 
 11. Once it is proved that summons 

were sent by registered post to a correct 

and given address, the defendants' own 

conduct becomes important. Before the 

trial court, the appellants were allowed to 

lead evidence in support of their 

contentions. An order to this effect was 

passed by the trial court on 11-1-1991. 

The premises in question are occupied by 

two defendants jointly -- Hari Singh and 

Basant Singh. Hari Singh appeared and 

examined himself stating that he did not 

receive the registered letter. However, the 

defendant Basant Singh did not appear 

and no evidence whatsoever, on his 

behalf, has been led to rebut the 

presumption in regard to service of 

summons sent to him under registered 

post with acknowledgment due. His own 

conduct shows that the registered 

summons had been duly served on him. As 

already noticed, Hari Singh appeared and 

save and except the bald statement that 

registered letter was not tendered to him, 

no evidence whatsoever was led to rebut 

the presumption. He could have examined 

the postman, who would have been the 

material witness and whose evidence 

would have bearing for proper 

adjudication. He has failed to discharge 

the onus cast upon him by the statute. 

This apart, it is inherently improbable 

that the registered summons were duly 

served on Basant Singh but not on Hari 

Singh when they occupied the tenanted 

premises jointly. 
 12. As noticed above, the registered 

summons were sent to Basant Singh and 

Hari Singh vide Postal Receipts Nos. 875 

and 876 dated 24-4-1986 on the correct 

and given address, is borne out from the 

record. Ex parte proceedings were 

ordered on 22-8-1986 and ex parte decree 

was passed on 30-9-1986." 
 

 35.  So far as service of notice dated 

24.01.1981 is concerned, no doubt no 

acknowledgment relating to the same 

being served upon the defendant has been 

filed in evidence by the plaintiff, but on 

the principles stated, as urged by the 

learned counsel for the defendant, it is not 

a case where presumption of service may 

be displaced due to failure by the plaintiff 

to establish that it was not properly 

addressed or not pre-paid and duly sent by 

registered post, acknowledgment due. In 

fact, the two other notices dated 

30.01.1981 and 19.04.1982 were, 

likewise, sent by registered post on the 

same address as that mentioned on the 

notice dated 24.01.1981, and the service 

of those notices upon the defendant is 

established by acknowledgment cards 

filed in evidence. There is no good reason 

to believe that when the subsequent 

notices sent by the plaintiff at the same 

address by registered post, were delivered 

to the defendant proven by 

acknowledgment cards, the notice dated 

24.01.1981 would also not be likewise 

served. But, in the case of this notice 

since there is no acknowledgment card, 
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indicating the date of service on record, 

the issue would certainly be as to when 

the notice dated 24.01.1981 was served. 

Since the date of actual service of this 

notice is not proven by evidence aliunde, 

like the acknowledgment card relative to 

the said notice, or a certificate from the 

Post Office affirming the fact of delivery 

of this notice on a particular date, service 

has to be presumed under Section 27 of 

the General Clauses Act, 1897. Section 27 

of the General Clauses Act is to the 

following effect: 
 

 "Meaning of service by post.--Where 

any [Central Act] or Regulation made 

after the commencement of this Act 

authorizes or requires any document to be 

served by post, whether the expression 

"serve" or either of the expression "give" 

or "send" or any other expression is used, 

then, unless a different intention appears, 

the service shall be deemed to be effected 

by properly addressing, pre-paying and 

posting by registered post, a letter 

containing the document, and unless the 

contrary is proved, to have been effected 

at the time at which the letter would be 

delivered in the ordinary course of post."  
(Emphasis by Court)  
 

 36.  It would be noticed that under 

Section 27 of the General Clauses Act, the 

presumption is not only about service in 

the case any document served by post, 

even in the absence of evidence of its 

actual service, but the presumption is also 

about the time during which the document 

so sent would have been served. In the 

present case, what is of relevance is time 

when the notice dated 24.01.1981 would 

have been served upon the defendant. 

This issue of time when the said notice 

was served, or more specifically saying it, 

deemed to be served assumes special 

significance in view of the fact that this 

notice was sent by the plaintiff to the 

defendant on the margin of time, when the 

period limited by the contract to a 

specified date over the covenanted 

performance of the suit agreement was 

running out. In fact, going by what has 

been held hereinabove on the issue of 

time being essence of the contract, 

02.02.1981 was a watershed beyond 

which obligations of the defendant would 

stand determined, vis-a-vis, the plaintiff 

by efflux of time. The question, therefore, 

would be whether the notice dated 

24.01.1981 sent by registered post to the 

defendant can be presumed to be served 

before 02.02.1981, or it can be presumed 

to be served, but beyond 02.02.1981. And 

if beyond that date, how much beyond it, 

working out on the basis of presumption 

in Section 27 of the General Clauses Act. 
 

 37.  There is no guide about the 

period of time that the expression 

'ordinary course of post' occurring in 

Section 27 of the Act last mentioned 

would mean. The best answer to it is to be 

found in the provisions of Order V, Rule 

19-A [since omitted by the Code of Civil 

Procedure (Amendment) Act, 1999 (46 of 

1999) w.e.f. 01.07.2000]. The said 

provision has now ceased to exist on the 

statute book, but during time to which the 

transaction as well as the impugned 

judgments by the Courts below relate, it 

was firmly there. The provisions of Rule 

19-A of Order V of the Act (as it stood 

before its repeal) read as under: 
 

 "19-A. Simultaneous issue of 

summons for service by post in addition to 

personal service.--(1) The Court shall, in 

addition to, and simultaneously with, the 

issue of summons for service in the 

manner provided in Rules 9 to 19 (both 
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inclusive), also direct the summons to be 

served by registered post, 

acknowledgment due, addressed to the 

defendant, or his agent empowered to 

accept the service, at the place where the 

defendant, or his agent, actually and 

voluntarily resides or carries on business 

or personally works for gain:  
 Provided that nothing in this sub-

rule shall require the Court to issue a 

summons for service by registered post, 

where, in the circumstances of the case, 

the Court considers it unnecessary.  
 (2) When an acknowledgment 

purporting to be signed by the defendant 

or his agent is received by the Court or 

the postal article containing the summons 

is received back by the Court with an 

endorsement purporting to have been 

made by a postal employee to the effect 

that the defendant or his agent had 

refused to take delivery of the postal 

article containing the summons, when 

tendered to him, the Court issuing the 

summons shall declare that the summons 

had been duly served on the defendant: 
 Provided that where the summons 

was properly addressed, prepaid and duly 

sent by registered post, acknowledgment 

due, the declaration referred to in this 

sub-rule shall be made notwithstanding 

the fact that the acknowledgment having 

been lost or mislaid, or for any other 

reason, has not been received by the 

Court within thirty days from the date of 

the issue of the summons."  
(Emphasis by Court)  
 

 38.  Rule 19-A of Order V was about 

simultaneous issue of summons for 

service by posts, in addition to personal 

service. Though the Rule was applicable 

in the specific context of additional 

service of summons by registered post 

upon the defendant to a suit, it clearly 

provided for the period of time at the end 

of which presumption of service by 

registered post would arise in cases where 

the acknowledgment was lost or not 

available for any other reason. It fixed the 

period of time for this presumption to 

arise at 30 days. The period of time 

envisaged by the legislature based upon 

the conditions of the time is certainly a 

good guide about what period of time 

would constitute 'ordinary course of post', 

also under Section 27 of the General 

Clauses Act. Even in a case to which Rule 

19-A of Order V did not apply, the period 

of time mentioned there may be taken as a 

rough estimate about what 'ordinary 

course of post' would imply in relation to 

a case like the present one. It could lead to 

the presumption being raised with a few 

days of variation, on either side of 30 

days. In this case, the time between the 

date of the registered notice dated 

24.01.1981 and the outer date for 

covenanted performance in the suit 

agreement i.e. 02.02.1981 is a short 

period of 10 days (inclusive of the 

terminal days), that reckons to be one-

third of the period of time which was 

stipulated by the proviso to sub-rule (2) of 

Rule 19-A aforesaid. It was, indeed, too 

short a period of time during which 

presumption of good service could be 

drawn by the Court. 
 

 39.  In fact, the Trial Court has dealt 

with this issue punctiliously recording the 

following finding about it (in Hindi 

vernacular): 
 

 "इ   म्बन्ध में यह स्पष्ट है जक वादी ने 

क्रमश: जदनािंक 24-1-81, 30-3-81, तथा 19-4-

82 को नोजट  देने का कथन जकया है तथा 

कजथत नोजट   े  िंबिंजधत र ीद एविं नकल 

नोजट  क्रमश: कागिात  िंख्या 24(क), 
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25(ग), 20(क), 27(क), 28(क), 29(क) तथा 

30(ग) दाल्दखल जकया है, जि  े यह स्पष्ट होता 

है जक वास्तव में वादी ने प्रजतवादी  िंख्या-1 को 

जवक्रय जनष्पाजदत करने हेतु अपने आशय की 

 ूचना जदया था। प्रथम नोजट  जदनािंक 2-2-81 

के पूवच जदनािंक 24-1-81 को देना स्पष्ट की 

गयी है, इ   िंबिंध में कागि  िंख्या-24(क) 

का अवलोकन जकया िाय, तो यह  िंबिंजधत 

डाकखाने की र ीद है िो प्रजतवादी  िंख्या-1 

रामजनहोर के नाम जदनािंक 24-1-81 को भेिी 

गयी थी, जि के िररये नोजट  कागि  िं0-

25(ग) का भेिना स्पष्ट जकया गया है, कागि 

 िं0 25(ग) में भी जदनािंक 24-1-81 डाली गयी है 

अत: इ  े इतना स्पष्ट होता है जक एक नोजट  

वादी ने जदनािंक 24-1-81 को प्रजतवादी 

रामजनहोर को भेिा था, लेजकन यह भी स्पष्ट 

है जक यह तथ्य  ाजबत नही िं होता जक वास्तव 

में यह पत्र प्रजतवादी रामजनहोर को कब 

जमला, अनुबन्ध के जनष्पादन का अल्दिम 

जदनािंक 2-2-81 जनयत जकया गया था और 24-

1-81 एक ऐ ा जदनािंक है, जि  े यह 

जनष्कर्च जनकाला िा  कता है जक इतने 

अल्प  मय में दी गयी वह पत्र प्रजतवादी के 

प्राप्त न हुआ होगा यह एक ऐ ा प्रश्न है जक 

जि के बावत कोई  ाक्ष्य पत्रावली पर 

उपलब्ध नही िं है। अत: यह कहा िा  कता 

है जक वादी की ओर िो भी पत्र जद0 24-1-

81 को भेिा गया उ में  मय की इतनी कमी 

रखी गयी जि  े इ का लाभ प्रजतवादी को ही 

जमलेगा।"  
 

 40.  While it is true that it is not 

proved that the notice dated 24.01.1981 

sent by registered post calling upon the 

defendant to appear before the Sub-

Registrar, is not proved to be served in 

accordance with law before the date fixed 

in the notice, that is 02.02.1981, there is a 

categorical finding by the lower Appellate 

Court on the issue that on 02.02.1981, 

both the plaintiff and the defendant, 

remained present at the office of the Sub-

Registrar, where the plaintiff got his 

attendance marked, but the defendant did 

not. The defendant has been noticed to 

have said in his evidence that the plaintiff 

had asked him to see him at the Sub-

Registrar's office. It is further recorded by 

the lower Appellate Court that the 

defendant, indeed, remained present at the 

Sub-Registrar's office and waited for the 

plaintiff, sitting with one Balram Munshi. 

The lower Appellate Court has held from 

all this evidence of parties that once the 

defendant has acknowledged that the 

plaintiff had asked the defendant to see 

him at the Sub-Registrar's office, there is 

no ostensible reason for the defendant to 

have gone to the Sub-Registrar's office, 

but waited there for the plaintiff at the 

seat of Balram Munshi. The lower 

Appellate Court has inferred from this 

finding that the defendant did not 

deliberately appear at the Sub-Registrar's 

office to execute the sale deed. This 

finding has been recorded by the lower 

Appellate Court in the context of 

answering the issue of readiness and 

willingness, and not with reference to the 

question whether time being of the 

essence, the plaintiff was entitled to 

exercise his option to avoid the contract 

under Section 55 of the Contract Act. This 

Court, however, finds that the lower 

Appellate Court has drawn a reasonable 

conclusion from the evidence on record 

that the defendant was aware, through 

oral information conveyed to him, that he 

is to appear before the Sub-Registrar on 

02.02.1981 to execute the sale deed in 

favour of the plaintiff. According to the 

defendant's version, he did go to the Sub-

Registrar's office, but perched himself in 

some corner of the precincts where 

Balram Munshi has his seat for the 
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discharge of his professional duties. As to 

the question involved here, it is not 

relevant whether the plaintiff did go to the 

Sub-Registrar's office, or he did not; what 

is relevant is that through an oral 

communication he was called upon by the 

plaintiff to visit the Sub-Registrar's office, 

which the defendant acknowledges. The 

fact that he did not or could not meet the 

plaintiff, because he spent time there at an 

unseemly location, or that he did not get 

his attendance marked with the Sub-

Registrar, as held by the lower Appellate 

Court, go to show that the plaintiff had 

invoked the contract within the date 

specified, that is to say, 02.02.1981, 

asking the defendant to come forward and 

execute a sale deed in its terms on the said 

date i.e. 02.02.1981. The fact that service 

of the written notice that was sent calling 

upon the defendant, may not have been 

proved to have been effected before the 

date fixed, but on findings of fact 

recorded by the lower Appellate Court, in 

relation to the issue of readiness and 

willingness, it is firmly established that 

the plaintiff on admission of the 

defendant, called him over to the Sub-

Registrar's office on 02.02.1981, clearly 

for the purpose of execution of a sale 

deed. Thus, time though essence of the 

contract, it must be held that the contract 

was invoked before the time limited 

thereunder, if not by proof of service of 

the notice said to have been issued on 

24.01.1981, that is before 02.02.1981, it 

was certainly invoked by an oral 

communication which the defendant has 

acknowledged. Under the terms of the 

agreement extracted hereinabove, the 

contract could be invoked at any time 

before the last date fixed i.e. 02.02.1981 

by the plaintiff calling upon the defendant 

to execute a sale deed, either through a 

written information, or oral 

communication. The fact of an oral 

communication being made by the 

plaintiff invoking the contract before 

02.02.1981, that required the defendant to 

appear before the Sub-Registrar's office 

on 02.02.1981, the outer limit fixed for 

performance, otherwise found to be of 

essence, is well established on record and 

concluded by a finding of fact recorded 

by the lower Appellate Court based on a 

plausible view of the evidence on record. 

Thus, notwithstanding the fact, that time 

is held to be essence of the contract, it 

cannot be said that the contract was not 

invoked before the outer time limit 

expired. As such, it must be held a fortiori 

that the defendant is not entitled to 

exercise his option under the first part of 

Section 55 of the Contract Act to avoid 

the same. Substantial question no.(2) is, 

therefore, answered in the negative. 
 

 41.  It next falls for consideration 

whether the lower Appellate Court has 

recorded a reasonable finding regarding 

readiness and willingness of the plaintiff to 

perform his part of the contract, that is sine 

qua non of a party's right to successfully 

establish his claim to a decree for specific 

performance. The obligations to establish 

that the plaintiff has always been ready and 

willing, and remained ready and willing, all 

through to get a sale deed executed in terms 

of the contract ever since the performance 

fell due and throughout the course of the 

suit until decree was passed is the 

requirement of Section 16(c) of the Specific 

Relief Act, 1963. Section 16(c) of the 

Specific Relief Act, as it stood before its 

amendment by Amending Act 18 of 2018, 

reads as under: 
 

 "16. Personal bars to relief.--Specific 

performance of a contract cannot be 

enforced in favour of a person--  
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 (a) xxxxxx  
 (b) xxxxx or  
(c) who fails to aver and prove that he has 

performed or has always been ready and 

willing to perform the essential terms of 

the contract which are to be performed by 

him, other than terms the performance of 

which has been prevented or waived by 

the defendant." 
 

 42.  It is submitted by the learned 

counsel for the defendant that the lower 

Appellate Court has not said by as much 

as a whisper anything regarding proof by 

the plaintiff of his case under Section 

16(c) (supra) by saying that he remained 

always ready and willing to perform his 

part of the suit agreement. It is to the 

contrary submitted that post execution of 

the suit agreement, there was total 

inaction on the plaintiff's part for two and 

a half years. He points out that the date of 

the suit agreement is 02.07.1980, where 

there was a covenant to get a sale deed 

executed in terms thereof by the plaintiff 

by 02.02.1981. The earliest that the 

defendant acted is when he got a notice 

issued to the plaintiff to execute a sale 

deed on 24.01.1981. It was just ten days 

before the date by which parties had 

agreed that the contract must be 

performed or not at all. Learned counsel 

points out that the plaintiff, after the 

notice dated 24.01.1981 was issued 

followed it up by two further notices, 

dated 30.01.1981 and 19.04.1982. But, he 

did not bring any action until 10.08.1983, 

when the present suit was filed. This suit 

was filed after the defendant had sold the 

suit property by way of a registered sale 

deed in favour of the purchasers on 

03.08.1983. Learned counsel submits that 

the suit was filed within a week of the 

defendant transferring the suit property in 

favour of the purchasers, but two and a 

half years after the suit agreement was 

executed on 02.07.1980. It is urged by the 

learned counsel for the defendant that the 

uneventful two and a half years, after 

execution of the suit agreement, without 

any action taken except for issue of a 

notice through registered post on the 

fringes of time before the stipulated date 

after which in terms of the covenant 

carried in the suit agreement, the 

defendant would be free to transfer the 

suit property in favour of any third party, 

clearly shows that the plaintiff has not at 

all proved his readiness and willingness to 

get a sale deed executed. 
 

 43.  In support of his contention 

about the obligation of the plaintiff to 

demonstrate continuous readiness and 

willingness from the date of agreement till 

a decree is passed, as a condition 

precedent to the grant of relief of specific 

performance, learned counsel for the 

defendant has relied on the decision of the 

Supreme Court in N.P. Thirugnanam v. R. 

Jagan Mohan Rao (Dr)7, and has in the 

context of his submission referred to what 

their Lordships have held in paragraph 5 

of the report. It reads thus: 
 

 "5. It is settled law that remedy for 

specific performance is an equitable 

remedy and is in the discretion of the 

court, which discretion requires to be 

exercised according to settled principles 

of law and not arbitrarily as adumbrated 

under Section 20 of the Specific Relief 

Act, 1963 (for short "the Act"). Under 

Section 20, the court is not bound to grant 

the relief just because there was a valid 

agreement of sale. Section 16(c) of the Act 

envisages that plaintiff must plead and 

prove that he had performed or has 

always been ready and willing to perform 

the essential terms of the contract which 
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are to be performed by him, other than 

those terms the performance of which has 

been prevented or waived by the 

defendant. The continuous readiness and 

willingness on the part of the plaintiff is a 

condition precedent to grant the relief of 

specific performance. This circumstance 

is material and relevant and is required to 

be considered by the court while granting 

or refusing to grant the relief. If the 

plaintiff fails to either aver or prove the 

same, he must fail. To adjudge whether 

the plaintiff is ready and willing to 

perform his part of the contract, the court 

must take into consideration the conduct 

of the plaintiff prior and subsequent to the 

filing of the suit along with other 

attending circumstances. The amount of 

consideration which he has to pay to the 

defendant must of necessity be proved to 

be available. Right from the date of the 

execution till date of the decree he must 

prove that he is ready and has always 

been willing to perform his part of the 

contract. As stated, the factum of his 

readiness and willingness to perform his 

part of the contract is to be adjudged with 

reference to the conduct of the party and 

the attending circumstances. The court 

may infer from the facts and 

circumstances whether the plaintiff was 

ready and was always ready and willing 

to perform his part of the contract."  
 

 44.  Learned counsel for the 

defendant further placed reliance on the 

decision of the Supreme Court in Azhar 

Sultana vs. B. Rajamani and others8 to 

submit that the relief of specific 

performance not only requires proof of a 

continuous readiness and willingness on 

part of the plaintiff, but also enjoins the 

Court to exercise its discretion in the 

matter of grant of that relief. Learned 

counsel for the defendant has also placed 

reliance on paragraphs 28, 29, 30 & 32 of 

the report in Azhar Sultana (supra), 

where their Lordships have held: 
 

 "28. Section 16(c) of the Specific 

Relief Act, 1963 postulates continuous 

readiness and willingness on the part of 

the plaintiff. It is a condition precedent 

for obtaining a relief of grant of specific 

performance of contract. The court, 

keeping in view the fact that it exercises a 

discretionary jurisdiction, would be 

entitled to take into consideration as to 

whether the suit had been filed within a 

reasonable time. What would be a 

reasonable time would, however, depend 

upon the facts and circumstances of each 

case. No hard-and-fast law can be laid 

down therefor. The conduct of the parties 

in this behalf would also assume 

significance.  
 29. In Veerayee Ammal v. Seeni 

Ammal [(2002) 1 SCC 134] it was 

observed: (SCC p. 140, para 11) 
 "11. When, concededly, the time was 

not of the essence of the contract, the 

appellant-plaintiff was required to 

approach the court of law within a 

reasonable time. A Constitution Bench of 

this Hon'ble Court in Chand Rani v. 

Kamal Rani [(1993) 1 SCC 519] held that 

in case of sale of immovable property 

there is no presumption as to time being 

of the essence of the contract. Even if it is 

not of the essence of contract, the court 

may infer that it is to be performed in a 

reasonable time if the conditions are (i) 

from the express terms of the contract; (ii) 

from the nature of the property; and (iii) 

from the surrounding circumstances, for 

example, the object of making the 

contract. For the purposes of granting 

relief, the reasonable time has to be 

ascertained from all the facts and 

circumstances of the case."  
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 It was furthermore observed: 

(Veerayee Ammal case [(2002) 1 SCC 

134], SCC pp. 140-41, para 13)  
 "13. The word ''reasonable' has in 

law prima facie meaning of reasonable in 

regard to those circumstances of which 

the person concerned is called upon to act 

reasonably knows or ought to know as to 

what was reasonable. It may be 

unreasonable to give an exact definition 

of the word ''reasonable'. The reason 

varies in its conclusion according to 

idiosyncrasy of the individual and the 

time and circumstances in which he 

thinks. The dictionary meaning of 

''reasonable time' is to be so much time as 

is necessary, under the circumstances, to 

do conveniently what the contract or duty 

requires should be done in a particular 

case. In other words it means, as soon as 

circumstances permit. In P. Ramanatha 

Aiyar's Law Lexicon it is defined to mean:  
 ''A reasonable time, looking at all the 

circumstances of the case; a reasonable 

time under ordinary circumstances; as 

soon as circumstances will permit; so 

much time as is necessary under the 

circumstances, conveniently to do what 

the contract requires should be done; 

some more protracted space than 

"directly"; such length of time as may 

fairly, and properly, and reasonably be 

allowed or required, having regard to the 

nature of the act or duty and to the 

attending circumstances; all these convey 

more or less the same idea.' "  

 
 30. It is also a well-settled principle 

of law that not only the original vendor 

but also a subsequent purchaser would be 

entitled to raise a contention that the 

plaintiff was not ready and willing to 

perform his part of contract. (See Ram 

Awadh v. Achhaibar Dubey [(2000) 2 

SCC 428], SCC p. 431 para 6.) 

32. Furthermore, grant of decree for 

specific performance of contract is 

discretionary. The contesting respondents 

herein are living in the property since 

1981 in their own right. There is 

absolutely no reason as to why they 

should be forced to vacate the said 

property at this juncture." 
 

 45.  Learned counsel for the plaintiff 

on the other hand submits that the 

plaintiff has clearly averred in the plaint, 

and proved to the hilt that he has been 

ready and willing to perform his part of 

the suit agreement. At complete variance 

to what learned counsel for the defendant 

has submitted that the lower Appellate 

Court has not recorded any finding as to 

readiness and willingness, mandatorily 

required under Section 16(c) of the 

Specific Relief Act, learned counsel for 

the plaintiff submits that the lower 

Appellate Court has recorded a clear 

finding as to readiness and willingness, 

being established by the plaintiff. He has, 

in particular, invited the attention of the 

Court to averments in the plaint, in this 

regard. He has relied upon paragraphs 4 & 

5 of the plaint, in particular, that read 

thus: 
 

 "4. यह जक वादी हमेशा - हमेशा 

मुताजवक माजहदा जववाजदत भूजम का बैनामा 

प्रजतवादी निं० 1 वजकया िर  मन जलखाने को 

तैयार रहे और अब भी हैं परिु प्रजतवादी निं० 1 

कोई न कोई बहाना करके टालता चला आ 

रहा है।  

 5. यह जक मिबूरन वादी ने िररए वकील 

प्रजतवादी निं० 1 को नोजट  जदनािंक 24-1-81 

को तथा वादह जदनािंक 30-3-81 तथा जदनािंक 

19-4-82 को भेिी और प्रजतवादी निं० 1 को 

मुताजवक माजहदा बय जदनािंक 2-2-81 को 

 ब रजििर ार कायाचलय में हाजिर आकर 
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बैनामा जलखाने की इत्तला दी परिु प्रजतवादी 

निं० 1 उक्त जतजथ पर हाजिर नही िं आया िब 

जक वादी हाजिर रहे।" 
 

 46.  Learned counsel for the plaintiff 

has also referred to the following part of 

the finding recorded by the lower 

Appellate Court, which reads: 
 

 "प्रजतवादी का कथन प्रथम दृष्टया 

जवश्व नीय नही िं है, क्ोिंजक वादी ने जद० 

2.2.81 को उप जनबन्धक करछना के  मक्ष 

अपनी उपल्दथथजत का शपथ पूवचक कथन के 

अजतररक्त अजभलेखीय  ाक्ष्य भी प्रसु्तत जकया 

है। इ के जवपरीत प्रजतवादी  िं० 1 का 

उपरोक्त जतजथ को अपनी उपल्दथथजत अिंजकत 

कराने का कोई अजभलेखीय  ाक्ष्य प्रसु्तत 

नही िं जकया गया है। स्वाभाजवक रूप  े 

प्रजतवादी  िं० 1 यजद उप जनबन्धक करछना 

के कायाचलय में उपल्दथथत था तब वह अपनी 

उपल्दथथजत अिंजकत कराने हेतु प्राथचनापत्र दे 

 कता था। इ   िंबिंध में राम जनहोर ने 

अपने बयान में कथन जकया है जक जद० 

2.2.81 को रजििर ी आजफ  में आने  े दो 

जदन पूवच वादी  े जमला था तथा तय हुआ था 

जक रजििर ी आजफ  में आ िाये। यह तथ्य 

भी वादी के कथन के  मथचन करता है जक 

वादी जद० 2.2.81 को बैनामा कराने के जलए 

तैयार था तथा नोजट  देकर जद० 2.2.81 को 

बैनामा करने के आग्रह जकया था। प्रजतवादी 

का कथन है जक वह उ  जदन बलराम मुिंशी 

के पा  बैठकर इििार करता रहा। 

प्रजतवादी स्वयिं यह कथन करता है जक वादी 

ने  ब रजििर ार आजफ  में जमलने के जलए 

कहा था, तब ऐ ी दशा में प्रजतवादी को 

रजििर ी आजफ  में जमलना चाजहए था तथा 

बलराम मुिंशी के पा  बैठने का कोई कारण 

नही िं था। यह तथ्य इ  बात का पररचायक है 

जक प्रजतवादी िानबूझ कर उप जनबन्धक के 

कायाचलय में बैनामा करने हेतु उपल्दथथत नही िं 

हुआ तथा वादी जवक्रय अनुबन्ध की शतों के 

अनुपालन में  दैव तत्पर, इचु्छक व तैयार 

रहा था तथा इ ी आशय  े जद० 2.2.81 को 

उप जनबन्धक के कायाचलय में पहुाँचा था।"  
 

 47.  Learned counsel for the plaintiff 

has placed reliance on the decision of the 

Supreme Court in V. Pechimuthu v. 

Gowrammal9, where it has been held: 
 

 "20. Coming to the facts of the case, 

there is no dispute that the appellant sent 

a legal notice to the respondent offering 

to pay the entire amount of Rs 19,990 to 

the respondent well within the period 

specified in the agreement. The suit was 

also filed before 3-5-1979. Nothing 

further remained to be done by the 

appellant under the agreement. As far as 

the deposit of the balance consideration 

was concerned under Explanation (i) to 

Section 16(c) [ Explanation.--For the 

purposes of clause (c),--(i) where a 

contract involves the payment of money, it 

is not essential for the plaintiff to actually 

tender to the defendant or to deposit in 

court any money except when so directed 

by the court;] of the Specific Relief Act, 

1963 the appellant could wait for an 

order of the court to do so. That is what 

he did. Both the trial court and the first 

appellate court on a consideration of all 

the evidence therefore rightly came to the 

conclusion that the appellant was ready 

and willing to perform his obligations 

under the agreement and was entitled to 

specific performance of it."  
 

 48.  He has further placed reliance on 

the decision of the Supreme Court in 

Jiwan Lal (Dr) v. Brij Mohan Mehra10. 

He has invited the attention of the Court 

to paragraph 13 of the report in Jiwan Lal 

(Dr.) (supra), which reads thus: 
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 "13. In his written statement Brij 

Mohan Mehra pleaded only waiver and not 

also that he would be prejudiced by specific 

performance. There was considerable 

correspondence between the parties 

between February 11, and April 27, 1960. 

In their letters the prospective vendees 

repeatedly asked Brij Mohan Mehra to 

execute a sale-deed in accordance with the 

agreement. They also said that they were 

ready and willing to pay the sale 

consideration stipulated in the agreement. 

But Brij Mohan Mehra persisted in his 

refusal to execute the sale-deed. Eventually 

on April 17, 1960 one Sardari Lal Sachdev, 

Advocate, gave notice on behalf of the 

prospective vendees to Shri Hans Raj 

Mittal, Advocate, for Brij Mohan Mehra. It 

is said in that notice that the prospective 

vendees would attend the office of the Sub-

Registrar, Amritsar on April 30, 1960 

between 10 a.m. and 12 noon and that Brij 

Mohan Mehra should reach there to get the 

sale-deed registered. As April 30, 1960 was 

a holiday, the prospective vendees later sent 

a telegram to Brij Mohan Mehra to appear 

before the Sub-Registrar and produced 

before him a sum of Rs 1,12,500. The 

money was counted by the clerk of the Sub-

Registrar. Brij Mohan Mehra did not appear 

before the Sub-Registrar o की नही िं प्राप्त हुई 

n that date. The Sub-Registrar has supported 

this version of the plaintiffs. Dr Jiwan Lal, 

one of the plaintiffs, has deposed that even 

after April 29, 1960, he had been asking 

Brij Mohan Mehra to execute a registered 

sale-deed but he had been evading. One Mr 

Ranbir Mehta went along with him to Brij 

Mohan Mehra for the same purpose. But 

Brij Mohan Mehra told him that as the 

premises had been attached by the Rani of 

Kashmir he should wait for some time. Dr 

Jiwan Lal then added: "Thereafter I went 

and asked him to complete the same but he 

continued to evade." There appears to be no 

cross-examination on this part of his 

statement on behalf of Brij Mohan Mehra. 

Dr Jiwan Lal denied in his cross-

examination that the plaintiffs had 

abandoned their claim. It is not possible to 

believe that the plaintiffs, who were so 

insistent on the execution of the sale-deed in 

their favour and who had actually appeared 

before the Sub-Registrar with the requisite 

amount of money for payment to the 

vendor, would abandon their claim after 

April 29 or August 1, 1960. There is no 

reason to disbelieve Dr Jiwan Lal's 

statement that even after April 29, 1960, he 

had been pressing upon Brij Mohan Mehra 

to execute a registered sale-deed. In our 

opinion the plaintiffs did not abandon their 

rights under the agreement. The institution 

of the suit after two years does not appear to 

have caused any disadvantage to Brij 

Mohan Mehra. As already stated earlier, 

there is no such allegation in his written 

statement nor is there any evidence to that 

effect. Brij Mohan Mehra has admitted in 

his cross-examination that the prices of 

properties started depreciating in or about 

October, 1962 when there was Chinese 

aggression on India. The suit was instituted 

after the Chinese aggression. So it cannot be 

said that the specific performance of the 

agreement was likely to cause any prejudice 

to Brij Mohan Mehra on the date of the 

institution of the suit. The suit cannot 

accordingly be dismissed on account of 

delay. In view of our earlier findings, it is 

not necessary to decide whether the 

requisitioning of the premises was a 

manoeuvre of Brij Mohan Mehra to slide 

back from the agreement."  
 

 49.  It is urged on the basis of the 

aforesaid decision that mere delay in 

filing the suit, without proof of prejudice 

occasioned to the defendant is no ground 

to refuse specific performance. 
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 50.  This Court has considered the 

rival submissions advanced by the learned 

counsel on both sides. So far as this Court 

is concerned, it would settle down to a 

consideration whether in principle the 

lower Appellate Court has dealt with the 

issue of the plaintiff's establishing his 

readiness and willingness as mandated by 

Section 16(c) of the Specific Relief Act, 

and if the answer be in the affirmative, 

whether the lower Appellate Court has 

drawn conclusions about it on facts, 

evidence and the law applicable, that may 

be termed as perverse. The finding 

recorded by the lower Appellate Court 

regarding readiness and willingness, that 

has been extracted hereinabove, indeed, 

shows that the lower Appellate Court has 

considered the matter with reference to 

the pleadings and the law. It has recorded 

a definitive finding in the judgment that 

the plaintiff has been always ready and 

willing to perform his part of the suit 

agreement. It is not a case where the 

lower Appellate Court has not touched the 

issue of readiness and willingness at all, 

as urged by the learned counsel for the 

defendant. 
 

 51.  Turning to the question as to 

whether the conclusions drawn by the 

lower Appellate Court on the question of 

readiness and willingness are perverse 

bearing in mind the facts of the case, the 

evidence on record and the law 

applicable, this Court must take due note 

of the fact that the question of readiness 

and willingness has recently engaged the 

attention of the Supreme Court in R. 

Lakshmikantham vs. Devaraji11, 

wherein it has been held: 
 

 "10. The High Court order is not 

correct in stating that readiness and 

willingness cannot be inferred because 

the letters dated 18.12.2002 and 

19.12.2002 had not been sent to the 

defendant. The High Court also erred in 

holding that despite having the necessary 

funds, the plaintiff could not be said to be 

ready and willing. In the aforesaid 

circumstances, the High Court was also 

incorrect in putting a short delay in filing 

the Suit against the plaintiff to state that 

he was not ready and willing. In India, it 

is well settled that the rule of equity that 

exists in England, does not apply, and so 

long as a Suit for specific performance is 

filed within the period of limitation, delay 

cannot be put against the plaintiff - See 

Mademsetty Satyanarayana v. G. Yelloji 

Rao AIR 1965 Supreme Court 1405 

(paragraph 7) which reads as under:  
 "(7) Mr. Lakshmaiah cited a long 

catena of English decisions to define the 

scope of a Court's discretion. Before 

referring to them, it is necessary to know 

the fundamental difference between the 

two systems-English and Indian-qua the 

relief of specific performance. In England 

the relief of specific performance pertains 

to the domain of equity; in India, to that 

of statutory law. In England there is no 

period of limitation for instituting a suit 

for the said relief and, therefore, mere 

delay - the time lag depending upon 

circumstances - may itself be sufficient to 

refuse the relief; but, in India mere delay 

cannot be a ground for refusing the said 

relief, for the statute prescribes the period 

of limitation. If the suit is in time, delay is 

sanctioned by law; if it is beyond time, the 

suit will be dismissed as barred by time; 

in either case, no question of equity 

arises." "  
(Emphasis by Court)  
 

 52.  The question fell more recently 

for consideration of their Lordships of the 

Supreme Court in Madhukar Nivrutti 
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Jagtap and Others vs. Smt. Pramilabai 

Chandulal Parandekar and Others12, 

where considering the decisions, inter 

allia, in Azhar Sultana (supra), and the 

very recent decision in R. 

Lakshmikantham (supra), it has been 

held by their Lordships, thus: 
 

 "44. So far the period between the 

year 1966 to the year 1968 is concerned, 

when the plaintiffs had the limitation of 

three years for filing the suit for specific 

performance, it cannot be said that during 

the aforesaid period, the plaintiffs were 

required to show overt act by them in 

furtherance of the agreement in question. 

The principles stated in the decisions in 

Azhar Sultana, Veerayee Ammal and 

Pushparani S. Sundaram (supra), as relied 

upon by the learned counsel for the 

appellants, are not of any doubt or debate 

but each of the said cases had proceeded 

on its own facts. We may also observe 

that in the case of Azhar Sultana, the 

Court found that as against the agreement 

dated 04.12.1978, the suit for specific 

performance was filed on 07.12.1981, 

after the property was sold on 31.10.1981; 

and that the plaintiff failed to show that 

she was not having notice of the 

subsequent sale. However, in the said 

case, the Court directed monetary 

payment to the tune of twice the amount 

advanced by the plaintiff. In Veerayee 

Ammal, this Court pointed out that the 

expression ''reasonable time' for 

performance on the part of plaintiff would 

depend on the circumstances of the case, 

including the terms of contract. In 

Pushparani S. Sundaram,the basic 

requirements of Section 16 of the Act of 

1963 were reiterated. In contrast to what 

is suggested on behalf of the appellants, 

we may point out that recently, in the case 

of R Lakshmikantham v. Devaraji : Civil 

Appeal No. 2420 of 2018, decided on 

10.07.2019, this Court has again 

explained that when the suit for specific 

performance is filed within the period of 

limitation, delay cannot be put against the 

plaintiff. This Court has said:--  
 "....In the aforesaid circumstances, 

the High Court was also incorrect in 

putting a short delay in filing the Suit 

against the plaintiff to state that he was 

not ready and willing. In India, it is well 

settled that the rule of equity that exists in 

England, does not apply, and so long as a 

Suit for specific performance is filed 

within the period of limitation, delay 

cannot be put against the plaintiff - See 

Mademsetty Satyanarayana v. G. Yelloji 

Rao AIR 1965 Supreme Court 

1405(paragraph 7) which reads as 

under:--  
 "(7) Mr. Lakshamaihan cited a long 

catena of English decisions to define the 

scope of a Court's discretion. Before 

referring to them, it is necessary to know 

the fundamental difference between the 

two systems-English and Indian-qua the 

relief of specific performance. In England 

the relief of specific performance pertains 

to the domain of equity; in India, to that 

of statutory law. In England there is no 

period of limitation for instituting a suit 

for the said relief and, therefore, mere 

delay - the time lag depending upon 

circumstances - may itself be sufficient to 

refuse the relief; but, in India mere delay 

cannot be a ground for refusing the said 

relief, for the statute prescribes the period 

of limitation. If the suit is in time, delay is 

sanctioned by law; if it is beyond time, the 

suit will be dismissed as barred by time; 

in either case, no question of equity 

arises.""  
 45.  In the present case too, when the 

plaintiffs had the limitation of three years 

for filing the suit and have indeed filed the 
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suit well within limitation; and looking to 

the overall circumstances of the case, no 

aspect of delay operates against them." 
 

 53.  It must be remarked that though 

time has been found to be of the essence 

on a construction of the terms of the suit 

agreement here, it has been found also 

that within the time limited by the 

agreement, the plaintiff invoked the 

agreement requiring the defendant's 

presence at the office of the Sub-Registrar 

on 02.02.1981 to execute the sale deed. 

The fact that after 02.02.1981, the 

plaintiff brought the present suit on 

10.08.1983, post lapse of two years and 

six months of the date on which the cause 

of action had accrued would not ipso 

facto lead to the inference that the 

plaintiff was not ready and willing to 

perform his part of the contract. It has 

figured in evidence that apart from the 

notice dated 24.01.1982 through which 

the defendant along with a verbal 

communication had invoked performance 

of the contract before the date agreed 

between parties, the plaintiff also sent two 

further notices dated 30.03.1981 and 

19.04.1982, calling upon the defendant to 

discharge his obligations by executing a 

conveyance in his favour. While service 

of notice dated 24.01.1982 before the date 

fixed in the contract as the limiting event 

of obligations has not been proved, 

invocation of the contract has been held 

proved on the basis of oral evidence on 

admission of parties before the due date; 

service of two subsequent notices, dated 

30.03.1981 and 19.04.1982 is established 

by sterling evidence. The service of these 

two subsequent notices is established by 

postal acknowledgments filed by the 

plaintiff that have been marked as 

evidence at the trial. In these 

circumstances, it is evident that the 

plaintiff's readiness and willingness 

during the period of limitation prescribed 

by law of filing a suit cannot be doubted. 

There is no such evidence by which either 

readiness or willingness may be inferred 

out. The fact that he waited for a period of 

two years and six months to institute a 

suit after he had invoked the contract, has 

been held by the decision of the Supreme 

Court in R. Lakshmikantham (supra) as 

a circumstance wherefrom an inference 

about lack of readiness or willingness 

could not be drawn; at least that inference 

could not be drawn in the absence of any 

evidence aliunde to show that the plaintiff 

during the period of limitation was not 

ready and willing. Though, in their 

Lordship's decision in R. 

Lakshmikantham (supra), the delay in 

filing the suit is described as a short one, 

it has been laid down as a rule that in 

India, the rule of equity that obtains in 

England against delay in bringing an 

action, does not apply in seeking specific 

performance so long as a suit for specific 

performance is filed within limitation. 

The finding of the Lower Appellate Court 

regarding readiness and willingness is 

based on a plausible view of the evidence 

which the law does not disapprove. This 

being so, the view of the Lower Appellate 

Court that the plaintiff has been ready and 

willing throughout cannot be said to be 

perverse. The finding of the Lower 

Appellate Court, on the question of 

readiness and willingness is, therefore, 

affirmed. 
 

 54.  But, a finding that on the 

evidence available on record and the 

standards of law laid down, the plaintiff 

has been ready and willing throughout is a 

matter that may have no bearing at all on 

the question whether the Lower Appellate 

Court has exercised discretion to grant 
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specific performance on reasoning that 

may not be found flawed for its 

perversity. 
 

 55.  In the present case, 

notwithstanding the finding that the 

plaintiff throughout the period of 

limitation was rightly found by the last 

Court of fact to be ready and willing 

throughout, the standards regarding 

exercise of discretion to grant specific 

performance as spelt out by Section 20 of 

the Specific Relief Act too have been 

reasonably adhered to, requires scrutiny. 

The law about it generally is that specific 

performance is not to be granted merely 

because it is lawful to do so. Various 

factors that emerge from the facts of the 

case and evidence on record would go 

into a valid decision being arrived at, 

whether to grant specific performance or 

refuse the same by opting for some 

alternative relief to remedy the breach of 

contract, otherwise found in favour of the 

plaintiff. Again, so far as this Court is 

concerned, so long as the discretion that 

has been exercised by the last Court of 

fact, that is to say, the Lower Appellate 

Court, is not perverse, in the sense that no 

reasonable person under the 

circumstances could have taken the view 

under challenge, it is not for this Court to 

interfere with the exercise of that 

discretion. 
 

 56.  It would again be profitable to 

look into the authority guiding exercise of 

discretion under Section 20 of the 

Specific Relief Act. Learned counsel for 

the plaintiff has drawn the Court's 

attention in this regard to the decision of 

the Supreme Court again in V. 

Pechimuthu (Supra), where dealing with 

the issue of rise in prices of land and 

holding it to be a relevant factor in 

denying relief of specific performance by 

Courts of fact, it was held by their 

Lordship's thus: 
 

 25. Counsel for the respondent 

finally urged that specific performance 

should not be granted to the appellant 

now because the price of land had risen 

astronomically in the last few years and it 

would do injustice to the respondent to 

compel her to reconvey property at prices 

fixed in 1978. 
 26. The argument is specious. Where 

the court is considering whether or not to 

grant a decree for specific performance 

for the first time, the rise in the price of 

the land agreed to be conveyed may be a 

relevant factor in denying the relief of 

specific performance. (See K.S. 

Vidyanadam v. Vairavan [(1997) 3 SCC 

1].) But in this case, the decree for 

specific performance has already been 

passed by the trial court and affirmed by 

the first appellate court. The only question 

before us is whether the High Court in 

second appeal was correct in reversing the 

decree. Consequently the principle 

enunciated in K.S. Vidyanadam [(1997) 3 

SCC 1] will not apply. 
 

 57.  Reliance has further been placed 

by the learned counsel for the plaintiff on 

the same point on a decision of the 

Supreme Court in Ramathal vs. 

Maruthathal & Ors.,13, which again 

was a case where the issue of escalating 

prices of property was considered in the 

context of exercise of discretion under 

Section 20 of the Specific Relief Act. In 

this case, the consideration was outrightly 

rejected to be relevant by the their 

Lordship's holding thus: 
 

 23. The buyer has taken prompt steps 

to file a suit for specific performance as 
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soon as the execution of the sale was 

stalled by the seller. From this discussion, 

it is clear that the buyer has always been 

ready and willing to perform his part of 

the contract at all stages. Moreover it is 

the seller who had always been trying to 

wriggle out of the contract. Now the seller 

cannot take advantage of their own wrong 

and then plead that the grant of decree of 

specific performance would be 

inequitable. Escalation of prices cannot 

be a ground for denying the relief of 

specific performance. Specific 

performance is an equitable relief and 

granting the relief is the discretion of the 

court. The discretion has to be exercised 

by the court judicially and within the 

settled principles of law. Absolutely there 

is no illegality or infirmity in the 

judgments of the courts below which has 

judicially exercised its discretion and the 

High Court ought not to have interfered 

with the same. 
 

 58.  Learned counsel for the plaintiff 

has relied on another authority of their 

Lordship's of the Supreme Court in Dr. 

Jivanlal and others vs. Brij Mohan 

Mehra and another14. In that case, 

considering the exercise of discretion to 

grant or refuse specific performance, their 

Lordship's considered the prejudice that 

would be involved in granting that relief 

on account of the delay by the plaintiff in 

instituting the suit. In the case before their 

Lordship's, the suit had been instituted 

two years after performance fell due. The 

evidence and the circumstances obtaining 

in the case were very minutely considered 

to hold that by mere delay in instituting 

the suit, no prejudice was caused to the 

defendant. The suit for specific 

performance was, therefore, decreed by 

their Lordship's, which had been decreed 

by the Trial Court but reversed on appeal 

by the High Court. The reasoning in Dr. 

Jivanlal (supra) to hold in favour of 

specific performance by discounting delay 

of two years is enmeshed in the facts there 

that serve as a guiding light to the 

exercise of discretion under Section 20. It 

has been held in paragraph 12 and 13 of 

the report in Dr. Jivanlal (supra) thus:- 
 

 12. The agreement was made on 

December 9, 1959. The premises were 

requisitioned by an order, dated January 

23, 1960. Brij Mohan Mehra filed an 

appeal against the order of requisition. It 

was dismissed on August 1, 1960. The 

suit was instituted on November 5, 1962. 

As the appeal was pending, the plaintiffs 

could reasonably wait until August 1, 

1960 in the hope that the order of 

requisition might be set aside in appeal. 

So no legitimate objection can be taken 

on the score of delay until August 1, 

1960. The suit was instituted within two 

years, three months and four days of the 

dismissal of appeal on August 1, 1960. It 

is now to be seen whether this delay is 

such as would disentitle the plaintiffs to 

the relief of specific performance of the 

contract. InLindsay Petroleum 

Co.v.Hurd[(1874) LR 5 PC 221 at 239] . 

Lord Selborne said: 
 "The doctrine of laches in courts of 

equity is not an arbitrary or technical 

doctrine. Where it would be practically 

unjust to give a remedy either because the 

party has by his conduct done that which 

might fairly be regarded as an equivalent 

to a waiver of it, or where by his conduct 

and neglect he has, though perhaps not 

waiving that remedy put the other party in 

a situation in which it would not be 

reasonable to place him if the remedy 

were afterwards to be asserted, in either of 

these cases lapse of time and delay are 

most material."  
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 13. In his written statement Brij 

Mohan Mehra pleaded only waiver and not 

also that he would be prejudiced by specific 

performance. There was considerable 

correspondence between the parties 

between February 11, and April 27, 1960. 

In their letters the prospective vendees 

repeatedly asked Brij Mohan Mehra to 

execute a sale-deed in accordance with the 

agreement. They also said that they were 

ready and willing to pay the sale 

consideration stipulated in the agreement. 

But Brij Mohan Mehra persisted in his 

refusal to execute the sale-deed. Eventually 

on April 17, 1960 one Sardari Lal Sachdev, 

Advocate, gave notice on behalf of the 

prospective vendees to Shri Hans Raj 

Mittal, Advocate, for Brij Mohan Mehra. It 

is said in that notice that the prospective 

vendees would attend the office of the Sub-

Registrar, Amritsar on April 30, 1960 

between 10 a.m. and 12 noon and that Brij 

Mohan Mehra should reach there to get the 

sale-deed registered. As April 30, 1960 was 

a holiday, the prospective vendees later sent 

a telegram to Brij Mohan Mehra to appear 

before the Sub-Registrar and produced 

before him a sum of Rs 1,12,500. The 

money was counted by the clerk of the Sub-

Registrar. Brij Mohan Mehra did not appear 

before the Sub-Registrar on that date. The 

Sub-Registrar has supported this version of 

the plaintiffs. Dr Jiwan Lal, one of the 

plaintiffs, has deposed that even after April 

29, 1960, he had been asking Brij Mohan 

Mehra to execute a registered sale-deed but 

he had been evading. One Mr Ranbir Mehta 

went along with him to Brij Mohan Mehra 

for the same purpose. But Brij Mohan 

Mehra told him that as the premises had 

been attached by the Rani of Kashmir he 

should wait for some time. Dr Jiwan Lal 

then added: "Thereafter I went and asked 

him to complete the same but he continued 

to evade." There appears to be no cross-

examination on this part of his statement on 

behalf of Brij Mohan Mehra. Dr Jiwan Lal 

denied in his cross-examination that the 

plaintiffs had abandoned their claim. It is 

not possible to believe that the plaintiffs, 

who were so insistent on the execution of 

the sale-deed in their favour and who had 

actually appeared before the Sub-Registrar 

with the requisite amount of money for 

payment to the vendor, would abandon their 

claim after April 29 or August 1, 1960. 

There is no reason to disbelieve Dr Jiwan 

Lal's statement that even after April 29, 

1960, he had been pressing upon Brij 

Mohan Mehra to execute a registered sale-

deed. In our opinion the plaintiffs did not 

abandon their rights under the agreement. 

The institution of the suit after two years 

does not appear to have caused any 

disadvantage to Brij Mohan Mehra. As 

already stated earlier, there is no such 

allegation in his written statement nor is 

there any evidence to that effect. Brij 

Mohan Mehra has admitted in his cross-

examination that the prices of properties 

started depreciating in or about October, 

1962 when there was Chinese aggression on 

India. The suit was instituted after the 

Chinese aggression. So it cannot be said that 

the specific performance of the agreement 

was likely to cause any prejudice to Brij 

Mohan Mehra on the date of the institution 

of the suit. The suit cannot accordingly be 

dismissed on account of delay. In view of 

our earlier findings, it is not necessary to 

decide whether the requisitioning of the 

premises was a manoeuvre of Brij Mohan 

Mehra to slide back from the agreement. 
 

 59.  Learned counsel for the 

defendant on the other hand relied upon 

the decision of the Supreme Court in 

Parakunnan Veetill Joseph's son 

Mathew vs. Nedumbara Kuruvila's 

Son15, in support of the proposition that 
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where conduct or neglect of the plaintiff 

induces the defendant to change his 

position to his prejudice, it would be a 

relevant factor to refuse relief. The said 

part of the reasoning is to be found in the 

decision of their Lordship's in 

Parakunnan Veetill Joseph's Son 

Mathew (supra) by way of a quotation 

with approval to an earlier authority of the 

Supreme Court in Satyanarayana v. 

Yellogi Rao16. It has been further held 

that the discretion to exercise specific 

performance should be exercised after 

meticulous consideration of all facts and 

circumstances. Specific performance is 

not to be granted merely because it is 

lawful to do so. It has also been held that 

the court should take care to see as to 

what is the motive behind the litigation. 

Paragraphs 13 and 14 of the report in 

Parakunnan Veetill Joseph's Son Mathew 

(supra) are enlightening, where it held: 
 

 13. In Satyanarayana v. G Yellogi 

Rao [AIR 1965 SC 1405 : (1965) 2 SCR 

221, 230] this Court observed: 
 "But as in England so in India, proof 

of abandonment or waiver of a right is not 

a precondition necessary to disentitle the 

plaintiff to the said relief, for if 

abandonment or waiver is established, no 

question of discretion on the part of the 

court would arise. We have used the 

expression ''waiver' in its legally accepted 

sense, namely, ''waiver is contractual, and 

may constitute a cause of action: it is an 

agreement to release or not to assert a 

right': see Dawson's Bank Ltd. v. Nippon 

Menkwa Kabushiki Kaisha [1935 LR 62 

IA 100, 108] . It is not possible or 

desirable to lay down the circumstances 

under which a court can exercise its 

discretion against the plaintiff. But they 

must be such that the representation by or 

the conduct or neglect of the plaintiff is 

directly responsible in inducing the 

defendant to change his position to his 

prejudice or such as to bring about a 

situation when it would be inequitable to 

give him such a relief."  
 14. Section 20 of the Specific Relief 

Act, 1963 preserves judicial discretion of 

courts as to decreeing specific 

performance. The court should 

meticulously consider all facts and 

circumstances of the case. The court is not 

bound to grant specific performance 

merely because it is lawful to do so. The 

motive behind the litigation should also 

enter into the judicial verdict. The court 

should take care to see that it is not used 

as an instrument of oppression to have an 

unfair advantage to the plaintiff. The High 

Court has failed to consider the motive 

with which Varghese instituted the suit. It 

was instituted because Kuruvila could not 

get the estate and Mathew was not 

prepared to part with it. The sheet anchor 

of the suit by Varghese is the agreement 

for sale Exhibit A-1. Since Chettiar had 

waived his rights thereunder, Varghese as 

an assignee could not get a better right to 

enforce that agreement. He is, therefore, 

not entitled to a decree for specific 

performance. 
 

 60.  Learned counsel for the 

defendant has in support of his contention 

that inaction for a long period of time on 

the part of the plaintiff in bringing the suit 

and substantial rise in prices of properties, 

would be a relevant factor to refuse 

specific performance has placed reliance 

on the decision of the Supreme Court in 

K.S. Vidyanadam vs. Vairavan17. In 

the said case, notice through counsel was 

issued by the plaintiff, two and a half 

years after performance fell due and 

during this time no action was taken by 

the plaintiff. In the aforesaid context, it 
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has been held in K.S. Vidyanadam (supra) 

by their lordship's thus: 
 

 13. In the case before us, it is not 

mere delay. It is a case of total inaction 

on the part of the plaintiff for 2 1/2 years 

in clear violation of the terms of 

agreement which required him to pay the 

balance, purchase the stamp papers and 

then ask for execution of sale deed within 

six months. Further, the delay is coupled 

with substantial rise in prices -- 

according to the defendants, three times -- 

between the date of agreement and the 

date of suit notice. The delay has brought 

about a situation where it would be 

inequitable to give the relief of specific 

performance to the plaintiff.* 
 14. Shri Sivasubramaniam then 

relied upon the decision in Jiwan Lal (Dr) 

v. Brij Mohan Mehra [(1972) 2 SCC 757 : 

(1973) 2 SCR 230] to show that the delay 

of two years is not a ground to deny 

specific performance. But a perusal of the 

judgment shows that there were good 

reasons for the plaintiff to wait in that 

case because of the pendency of an 

appeal against the order of requisition of 

the suit property. We may reiterate that 

the true principle is the one stated by the 

Constitution Bench in Chand Rani 

[(1993) 1 SCC 519] . Even where time is 

not of the essence of the contract, the 

plaintiffs must perform his part of the 

contract within a reasonable time and 

reasonable time should be determined by 

looking at all the surrounding 

circumstances including the express terms 

of the contract and the nature of the 

property.** 
*(Emphasis supplied)  
**(Emphasis by Court)  
 

 61.  The principles that emerge from 

the above decisions are well settled but at 

the same time there is no straight-jacket 

formula that may serve as a ready 

reckoner to answer the issue whether 

discretion to exercise specific 

performance has been rightly exercised. 

Moreover, when the Court is seized of the 

matter not as a Court of fact but one 

hearing an appeal from an appellate 

decree, it is not an open question for the 

Court to decide whether on facts and 

evidence on record, the law has been 

correctly applied regarding exercise of 

discretion to grant specific performance; 

or for that matter to refuse it. This Court 

is limited in its appraisal of the issue to 

see whether the discretion under Section 

20 has been perversely exercised. This is 

particularly true of the consideration 

about rise in prices of land subject matter 

of the suit as a relevant factor in guiding 

the discretion under Section 20. There the 

difference in scale of appraisal or the 

freedom to decide on all facts and 

evidence have been noticed by their 

Lordship's of the Supreme Court in V. 

Pechimuthu (supra). 
 

 62.  Turning to the facts of the 

present case, this Court finds that 

proceeding on the premise that the 

defendant was asked by the plaintiff to 

appear before the Sub-Registrar's Office 

on 02.02.1981 that was the limiting date 

to perform his part of the contract and that 

the defendant despite being aware of the 

demand avoided performing his 

obligations under the suit agreement, 

there is no plausible explanation 

forthcoming in evidence as to why the 

suit that should have been filed shortly 

after 02.02.1981, came to be filed as late 

as on 10.08.1983, with a delay of two 

years and six months. During this period 

of time, the defendant executed a sale 

deed conveying the suit property in favour 



2 All.                                         Ram Nihore & Ors. Vs Aiyab Lal  757 

of the purchasers on 03.08.1983. It is indeed 

reflective of conduct certainly not bona fide 

on the plaintiff's part that he brought this suit 

within seven days of the aforesaid sale deed 

being executed by the defendant in favour of 

the purchasers. The plaintiff waited from 

02.02.1981 when the defendant did not 

appear to execute a sale deed and get it 

registered before the Sub-Registrar for all the 

time of two years and six months, but moved 

to bring the suit within a week of the sale 

deed last mentioned, being executed in 

favour of the purchasers. This conduct of the 

plaintiff in the considered opinion of this 

Court is such that no other view of the matter 

can be taken but one that dis-entitles the 

plaintiff to relief of specific performance. 

The fact that by his utter inaction to bring a 

suit during all the long period of time of two 

years and six months and doing that when 

rights in favour of the purchasers were 

created under a sale deed executed for 

valuable consideration by the defendant, 

most certainly makes equity work against the 

plaintiff and in favour of the defendant; more 

strongly, in favour of the purchasers who are 

also parties to the suit, and, of course, this 

appeal. The equity works more strongly so 

far as the purchasers are concerned as they 

have contested the suit. 
 

 63.  In this view of the matter this 

Court finds that the Lower Appellate 

Court went so wrong in granting specific 

performance that its view about the 

exercise of discretion under Section 20 of 

the Specific Relief Act is clearly perverse. 

Substantial question no.(3) is, thus, 

answered in the negative in so far as it 

relates to Section 20 of the Specific 

Relief Act; with regard to Sections 10 

and 16 it is answered in the affirmative. 
 

 64.  It requires mention that the 

added substantial question of law that was 

framed by this Court during the course of 

hearing on 11.03.2019 was based on a 

decision of the Supreme Court in 

B.Vijaya Bharathi vs. P. Savitri and 

others18, where Sri K.M. Garg, learned 

counsel for the appellant relying on the 

remarks in paragraph 70 of the report, had 

pressed that the said question be framed. 

Now, that this Court has concluded that 

relief of specific performance is not to be 

granted, there is no good reason to go into 

the aforesaid substantial question of law 

and decide the same. The said substantial 

question of law is, therefore, not required 

to be answered. The plaintiff has asked 

for the alternative relief of earnest money 

advanced, that is to say, Rs. 1800/- with 

interest @ 2% per mensem. There is no 

relief claimed by way of compensation, in 

terms of Section 21 of the Specific Relief 

Act. 
 

 65.  In the present case, breach of 

contract has been found established, as 

also readiness and willingness on the 

plaintiff's part. It is another matter that for 

reasons assigned, it has been held that the 

relief of specific performance is one that 

is ruled out. In this view of the matter, the 

decree of specific performance is liable to 

be set aside and substituted by a decree 

for refund of the earnest money together 

with interest @ 14% per annum, past and 

pendentelite; future interest would be 

payable @ 6% per annum in accordance 

with the provisions of Section 34 C.P.C. 

Looking to the circumstances that parties 

have met with partial success, it is a case 

where costs should go easy. 
 

 66.  In the result, the appeal succeeds 

and is allowed in part. The impugned 

decree passed by the Lower Appellate 

Court is set aside and substituted by a 

decree in terms that the defendant shall 
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refund to the plaintiff the earnest money 

of Rs. 1800/-, together with interest @ 

14% per annum past and pendentelite; and 

future interest @ 6% per annum. Parties 

shall bear their own cost throughout. 
 

 67.  Let a decree be drawn up, 

accordingly.  
---------- 
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 1.  This is a plaintiffs' second appeal 

from a judgment and decree of Sri K.N. 

Pandey, the then Third Additional District 

Judge, Jaunpur, dated 21.01.1992, 

dismissing Civil Appeal no.236 of 1982 

with costs, and affirming an original 
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decree of Sri Ashok Kumar Tiwari, the 

then Third Additional Munsif, Jaunpur, 

dated 17.09.1982, passed in Original Suit 

no.517 of 1980, dismissing the said suit 

for reliefs of permanent prohibitory 

injunction and cancellation. This appeal 

was admitted to hearing on the substantial 

question of law, whether the suit is barred 

under Section 331 of the U.P. Z.A. & L.R. 

Act. 
 

 2.  This Appeal was heard on the said 

question of law on 27.02.2019 and 

judgment was reserved. This Court felt 

that some other questions of law, relative 

to the question last mentioned, but framed 

in more specific terms, that would enable 

parties to better address the Court on their 

respective case, were required to be 

framed. Accordingly, this Appeal was 

posted for further hearing on 01.05.2019. 

On the said date, the following substantial 

questions of law were framed: 
 

 "(i) Whether a suit held barred by 

the provisions of Section 331 of the U.P. 

Z.A. & L.R. Act would entail a decree of 

dismissal of the suit, or an order for 

return of the plaint to be presented to a 

Court of competent jurisdiction?  
 (ii) Whether the rights and title of 

parties to land concluded in terms of an 

order passed by the Consolidation 

Authorities and recorded as such in the 

Revenue Records can be re-agitated by 

the said parties in a suit before the Civil 

Court notwithstanding the provisions of 

Section 49 of the U.P. Consolidation of 

Land Holdings Act? 
 (iii) Whether an order of the 

Consolidation Courts deciding rights of 

parties in terms of a compromise, not set 

aside on ground of fraud or otherwise 

within the prescribed period of limitation 

is relevant evidence in a subsequent suit 

inter partes relating to the same land 

litigating under the same title under 

Section 44 of the Indian Evidence Act?" 
 

 3.  The first question of law as 

rephrased takes in its fold the substantial 

question law, on which this Appeal was 

admitted to hearing. Question nos.2 & 3 

are added questions with reference to 

different issues. The learned counsel for 

the parties were, accordingly, heard afresh 

on 01.05.2019, and judgment was 

reserved. 
 

 4.  Heard Sri Anmol Ranjan, holding 

brief of Sri M.N. Singh, learned counsel 

for the appellants and Sri V. Singh along 

with Sri Manoj Singh, learned counsel 

appearing on behalf of the defendant-

respondent. 
 

 5.  It may be indicated at the outset 

that the suit was filed by the two 

plaintiffs, Heera and Jawahir, both sons of 

Vishwanath Kushwaha against four 

defendants, to wit, Moti, Rambali, 

Nandlal and Ram Palat. Pending appeal 

before the lower Appellate Court, of the 

two plaintiffs, Heera died and was 

substituted by his heirs and legal 

representatives, to wit, Bansraj and 

Hansraj. Before this Court, the Appeal 

was filed by Bansraj and Hansraj, and the 

then surviving one of the two original 

plaintiffs, Jawahir. Pending this Appeal, 

Jawahir, plaintiff/ appellant no.3 has 

passed away, and is represented by his 

heirs and legal representatives, numbering 

five. Likewise, amongst the original 

defendants, defendant/ respondent no.1, 

Moti and defendant/ respondent no.2, 

Nandlal, have died pending this Appeal 

and are represented on record by their 

respective heirs and legal representatives. 

The appellants in this Appeal, shall 
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hereinafter be referred to as the plaintiffs 

whereas the respondents shall be called 

the defendants, except where they are 

individually referred to. 
 

 6.  The suit in this case was instituted 

on 06.12.1980 seeking reliefs of 

permanent prohibitory injunction to the 

effect that the defendants be restrained 

from interfering with the plaintiffs' 

possession in the suit property as detailed 

in Schedule-A to the plaint, and to refrain 

in any manner from interfering with their 

possession or disturbing the same. By a 

separate relief, a decree was sought 

claiming cancellation of sale deed dated 

11.11.1980 A.D. executed by defendant 

no.1 in favour of defendant nos.2 & 3, in 

so far as it relates to half of the area of 

land detailed in Schedule-A to the plaint. 
 

 7.  A reference to some facts that 

have given rise to the present appeal is 

necessary. The first to be mentioned, are 

the two pedigrees, one being of the 

plaintiffs, and, the second, being of 

defendant no.1, Moti as propounded by 

the plaintiffs through an amendment to 

the plaint, permitted by the Court vide 

order dated 01.04.1981. 
 

 The pedigree of the plaintiff:  
 Dhannu Mallah  
 Kanhai  
 Vishwanath  
 

 Heera                                                       

 Jawahir  
 (plaintiff no.1) 
 (plaintiff no.2)  
 The pedigree of defendant no.1:  
 Gannu Mallah  
 Mittu - Mst. Biranji @ Viyau  
 Natthu (Tarayal son)  
 Moti  

 8.  It must be noticed here that the 

plaint as originally drawn had set out a 

pedigree very different from that brought 

through the amendment referred above. 

The pedigree prior to its amendment has 

shown the plaintiffs and the defendants to 

be descendants of a common ancestor, 

Gannu Mallah. Through the amendment 

brought, however, the plaintiffs and the 

defendants, have been claimed to be 

strangers, with Gannu Mallah being the 

predecessor-in-title of the defendants and 

Dhannu Mallah to be that of the plaintiffs. 

The pre-amended pedigree of parties, of 

which both Courts below have taken due 

note, is depicted below: 
 

 Gannu Mallah  
 Kanhai Mittu - Biranji  
 

 Vishwanath Natthu (Tarayal)  
 

 Moti  
 Heera Jawahir  
 

 Chandra Shekhar Subhash  
 

 9.  The case of the plaintiffs is that 

they are the descendants of one Dhannu 

Mallah, who had one son Kanhai and no 

other. It has been emphasized that Kanhai 

had no brother. Kanhai too had one son, 

Vishwanath. The two original plaintiffs, 

Heera and Jawahir are sons of 

Vishwanath. It has further been pleaded 

that the defendants' ancestor was Gannu 

Mallah, whose son was Mittu. Mittu was 

unmarried. He settled with a widow 

named Biranji in some kind of a 

relationship (may be recognised by 

custom, but did not marry her). Biranji 

had brought along her son, Natthu, 

begotten of her deceased husband. Natthu 

last mentioned is described in his 

relationship to Mittu, or the family that 
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his mother became part of, as ''Tarayal', 

which is a word of local usage. According 

to the plaintiffs, the property detailed in 

Schedule A to the plaint was in the 

agricultural tenure of Kanhai, the 

plaintiffs' grandfather whereas property 

detailed in Schedule B to the plaint, was 

holding of Mittu, the predecessor-in-title 

of the defendant. It is the plaintiffs' case 

that Mittu did not beget a son from the 

relationship that he had with Biranji, and 

he died in the lifetime of Biranji, issuless. 

Biranji came to be recorded as the tenure 

holder of land detailed in Schedule B as 

Mittu's widow, after his decease. After 

some passage of time, Smt. Biranji passed 

away. It is pleaded by the plaintiffs that 

their grandfather, Kanhai had passed 

away before Smt. Biranji's death. In 

consequence, the tenure that was holding 

of Kanhai, detailed in Schedule A, 

devolved upon his son, Vishwanath. At 

the time when Biranji passed away, 

Vishwanath, the plaintiffs' father, in 

addition to the property detailed in 

Schedule A, that had devolved upon him 

from Kanhai, also took possession of the 

property shown in Schedule B to the 

plaint. All this happened before the 

abolition of Zamindari, as it appears from 

the pleadings of parties (though not 

specifically said so in the plaint). The 

Zamindar acknowledged rights of 

Vishwanath, vis-à-vis land detailed in 

Schedule B to the plaint and admitted him 

as a tenant/ kashtkar of land last 

mentioned, also. In consequence, the 

plaintiffs' father, Vishwanath was 

admitted by the Zamindar to be the tenant 

of both plots of lands comprising 

Schedule A and Schedule B to the plaint, 

and in possession of the same. It is also 

pleaded that the plaintiffs' grandfather, 

Vishwanath's name came to be recorded 

over land detailed both in Schedule A and 

Schedule B to the plaint. Lands 

comprising all that is in Schedule A and 

Schedule B, thereupon was registered as 

one Khata with the plaintiffs' grandfather 

as the recorded tenant. 
 

 10.  It is further pleaded by the 

plaintiffs that Vishwanath passed away 

when the plaintiffs were children/ minors, 

whereupon the two original plaintiffs, 

Heera and Jawahir, sons of Vishwanath 

became tenure holders in possession of all 

property that is shown in Schedule A and 

Schedule B to the plaint. After 

Vishwanath's decease, Natthu who had no 

connection with the earlier recorded 

tenure holder, Mittu's family, laid his 

claim to land comprising Schedule B to 

the plaint. It is pleaded that in connivance 

with the local Patwari, Natthu last 

mentioned in a clandestine manner got his 

name recorded by falsely portraying 

himself to be the son of Mittu, not only 

over the land comprised of Schedule B, 

but the entire suit property detailed at the 

foot of the plaint, along side the plaintiffs 

as a co-sharer. This fraud came to light 

when the plaintiffs' mother went to 

deposit ten times the land revenue in 

order to enlarge the plaintiffs' right into 

bhumidhari (as they were minors at that 

time) under the provisions of The United 

Provinces Agricultural Tenants 

(Acquisition of Privileges) Act, 1949. The 

plaintiffs' mother discovered the collusive 

entry in Natthu' name at that time, insofar 

as the plaintiffs' rights over land 

comprising Schedule A to the plaint are 

concerned. The aforesaid dispute was 

resolved with the intervention of 

Zamindar, and it is the plaintiffs' case that 

a compromise was entered into, by which 

the plaintiffs were acknowledged to be 

bhumidhars of plot no.2788, admeasuring 

54 decimals, and Natthu became the 
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bhumidhar of the land comprising 

Schedule B to the plaint. It is also pleaded 

that in accordance with the aforesaid 

compromise, both parties, that is to say, 

the plaintiffs' mother acting on their 

behalf and Natthu for himself deposited 

ten times the land revenue and a 

bhumidhari sanad each was issued in 

favour of the plaintiffs and Natthu, 

respectively. By the said bhumidhari 

sanad, the plaintiffs became the exclusive 

bhumidhars of all that land comprised in 

Schedule A to the plaint whereas Natthu 

became bhumidhar of all land, comprising 

Schedule B to the plaint. 
 

 11.  At this juncture, it would be 

profitable to describe all that land, that is 

comprised in Schedule A and Schedule B 

to the plaint. Schedule A to the plaint 

bears khasra no.2788, admeasuring 54 

decimals whereas land comprising 

Schedule B to the plaint bears khasra 

no.2787, admeasuring 20 decimals. The 

new number of khasra no.2787 (20 

decimals) is 2695, and that of khasra 

no.2788 (54 decimals) is 2696. Though 

much is said about the rights of parties in 

property detailed in both Schedules A and 

B to the plaint, that is all part of the 

transaction giving rise to the present cause 

of action, as would be seen hereinafter, 

there is no issue in the suit about the land 

detailed in Schedule B to the plaint, which 

has been given to detail the entire 

background of facts and the transaction 

that has led to the suit. The property in 

dispute in the present suit is confined to 

that detailed in Schedule A to the plaint 

alone. So much for the description of the 

property and its detail that is the subject 

matter of action between parties. 
 

 12.  Reverting back to the manner in 

which the rights of parties came to be 

asserted in conflict over time leading to 

the present suit, it was an event in that 

direction when Natthu passed away and 

his son, Moti became the sole bhumidhar 

of khasra no.2787, admeasuring 20 

decimals (Schedule B to the plaint). Moti, 

unknown to the plaintiffs, sold a claimed 

half share of land comprised of khasra 

no.2788 (54 decimals) to defendants nos.2 

& 3 to the suit, Rajbali and Nandlal vide 

registered sale deed dated 11.11.1980. 

The said sale deed in favour of defendants 

nos.2 & 3 was executed through their 

father, defendant no.4, Ram Palat, as 

defendants nos.2 & 3 to the suit last 

mentioned, at the time of execution of the 

sale deed, were minors. No sooner than 

the sale deed was executed by Moti in 

favour of the then two minor defendants, 

which was effectively in favour of their 

father, Ram Palat, that Ram Palat made a 

show of his right and title towards the end 

of November, 1980. He asserted title to a 

half share in property comprised of 

Schedule A to the plaint, and threatened 

to interfere with the plaintiffs' exclusive 

possession of the same. It is then that the 

plaintiffs came to know for the first time 

ever, as they allege, about the sale deed 

dated 11.11.1980 executed by defendant 

no.1 in favour of defendants nos.2 & 3. It 

is the plaintiffs' further case that 

defendant no.1, Moti had no interest in 

land comprising Schedule A to the 

property as that was exclusively in their 

bhumidhari whereas the rights of 

defendant no.1 were confined to land 

comprised in Schedule B. This clear 

delineation of rights came about in terms 

of a compromise before the Zamindar 

already mentioned, and in accordance 

with that compromise, the plaintiffs and 

the defendants, each had paid ten times 

the land revenue, in order to secure 

bhumidhari sanad relating to the lands 
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comprised in Schedules A and B, 

respectively. It asserted, therefore, that 

there was no case for the first defendant to 

have staked claim to a half share in the 

property comprised in Schedule A, and on 

that basis, execute a sale deed in favour of 

defendants nos.2 & 3, then minors, 

through their father, defendant no.4. It is 

asserted in the plaint that the plaintiffs are 

sole owners, or more properly bhumidhars 

of land detailed in Schedule A to the 

plaint, and are in exclusive possession of 

the same as asserted in the plaint. It was 

on that basis that a relief of permanent 

injunction restraining the defendants from 

interfering in the peaceful possession and 

use of khasra no.2788 (now renumbered 

as 2696) admeasuring 54 decimals, was 

claimed. In addition, a further relief for 

cancellation of the sale deed dated 

11.11.1980, executed by the defendant 

no.1 in favour of defendants nos.2 & 3 

was also sought. 
 

 13.  The written statement filed by 

Moti denies the plaint case, and comes up 

with a version that he was co-sharer in the 

entire property mentioned at the foot of 

the plaint, both Schedule A and Schedule 

B. He was in service in Kolkata since 

childhood. The property in suit, 

comprising both Schedules, was joint 

Hindu family property, of which the 

plaintiffs and defendant no.1, both were a 

part since the time of their predecessor-in-

title. The plaintiffs and the party's 

predecessors-in-title were managing the 

family and its property. As such, it was 

not known to the first defendant, Moti 

about all those proceedings through which 

bhumidhari sanad was secured by the 

plaintiffs regarding Schedule A property 

exclusive to their names. It is also 

asserted that the land detailed in 

Schedules A and B to the plaint, is located 

quite far off from the defendants' house, 

abadi and chak, which had made it rather 

unviable for the first defendant to 

cultivate the said land. At the same time, 

the first defendant got a good bargain of 

land in the adjoining chak of another 

native of the village, Chandra Dev Singh, 

that he had purchased through a sale deed. 

The first defendant required funds to pay 

off some balance sale consideration due to 

Chandra Dev Singh, on account of which 

he sold his half share in the property 

described in Schedule A to the plaint in 

favour of defendants nos.2 & 3 vide 

registered sale deed dated 11.11.1980. 

The aforesaid sale deed was executed for 

a total sale consideration of Rs.7000/-. 

Contemporaneously, the first defendant 

bargained sale of his half share in land 

comprising Schedule B to the plaint in 

favour of the plaintiffs, and both sale 

deeds relating to the half share of 

defendant no.1, that is to say, the first 

defendant's half share in land shown in 

Schedule A and Schedule B to the plaint, 

were executed on 11.11.1980; the half 

share in Schedule A being sold in favour 

of defendants nos.2 & 3 whereas the half 

share comprising property detailed in 

Schedule B, being sold in favour of the 

plaintiffs. It has been further asserted in 

the written statement of the first defendant 

that both sale deeds dated 11.11.1980 

were drafted under instructions of the 

respective vendees, including the 

plaintiffs, and he does not know if any 

manipulation in the recitals there, to suit 

his case have been scripted in the sale 

deed executed in the plaintiffs' favour. It 

has further been specifically averred in 

the written statement, in affirmation of the 

stand taken throughout that it is 

incorrectly asserted by the plaintiffs that 

the first defendant is bhumidhar of the 

entire land comprised of property in 
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Schedule B to the plaint. Rather, the first 

defendant had a half share in the property 

described in both Schedules, both of 

which he has sold; one to the plaintiffs 

vide registered sale deed dated 

11.11.1980, as detailed hereinbefore. 
 

 14.  Defendant no.4, Ram Palat too 

filed a written statement and more or less 

affirmed the case of his vendor, defendant 

no.1. Amongst others, two pleas were 

raised: one about the transaction being 

entered into in good faith and for valuable 

consideration, that he contracted after 

making necessary inquiries in the 

Revenue Records, where he found 

defendant no.1 recorded with a half share 

over land detailed in Schedule A; and, the 

second on behalf of both defendants, a 

plea taken that the objections raised by 

the plaintiffs to impeach the title of 

defendant no.1 is barred by Section 49 of 

the U.P. Consolidation of Holdings Act 

(for short the Consolidation Act), 

inasmuch as, chakbandi operation had 

intervened and during that time, the name 

of defendant no.1, that was recorded over 

land detailed in Schedule A to the plaint 

to the extent half share was not objected 

to. Pleas of bar under Section 115 of the 

Indian Evidence Act, besides Sections 38 

and 41 of the Specific Relief Act, were 

also raised, saying that no relief could be 

granted. 
 

 15.  The aforesaid pleadings of 

parties led the Trial Court to frame the 

following nine issues: 
 

 "1. Whether the plaintiffs were the 

sole owner in possession of the land in 

suit?  

 
 2. Whether the sale deed dated 

11.11.80 is liable to be cancelled? 

 3. Whether the suit is barred by 

Section 49 of U.P. C.H. Act? 
 4. Whether the suit is barred by 

Section 115 of Indian Evidence Act? 
 5. To what relief, if any, the plaintiffs 

are entitled? 
 6. Is the suit barred by Section 38 

and 39 of Specific Relief Act? 
 7. Is the suit is barred by time? 
 8. Had the Civil Courts no 

jurisdiction? 
 9. Are defendants 2 to 4 are entitled 

to the benefit of section 41 of Transfer of 

Property Act?" 
 

 16.  The Trial Court dealt with issues 

nos.1, 2 & 9 together and returned 

findings on evaluation of evidence, in the 

manner that in answer to issue no.1, it was 

held that defendant no.1, Moti and the 

plaintiffs, each had a half share in land 

comprising both khasra plot numbers 

shown in Schedules A and B to the plaint. 

On the second issue, it was held that since 

the first defendant, Moti had a half share 

in land comprising khasra no.2596 (54 

decimals), the said defendant had a right 

to execute the impugned sale deed dated 

11.11.1980 in favour of defendants nos.2 

& 3. In consequence, it was further held 

that the sale deed was not liable to be 

cancelled. During the course of these 

findings on issues nos.1, 2 & 9, amongst 

many facts noticed and relevant facts 

decided, besides the facts in issue, the 

Trial Court held that Kanhai and Mittu 

were brothers, that is to say, sons of the 

same father. In reaching this finding, the 

Trial Court has taken due note of the fact 

that the pedigree propounded in the plaint 

as originally framed, clearly showed 

Mittu to be a brother of Kanhai and the 

parties descended of a common ancestor. 

Lateron, the plaintiffs projected the first 

defendant as a stranger, and then a rank 
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trespasser through an amendment to the 

plaint made specifically. The Trial Court 

in conclusion finding for the defendant on 

issues nos.1, 2 & 9, dismissed the suit. It 

must be remarked, however, that issue 

no.8, that is, whether the Civil Court has 

jurisdiction to try the suit, was decided in 

the affirmative and in favour of the 

plaintiffs, holding that the Civil Court had 

jurisdiction. 
 

 17.  The lower Appellate Court went 

into a very detailed analysis of evidence 

on merits concurring with the Trial Court, 

holding for added reasons that the 

plaintiffs and the defendants, each had a 

half share in both khasra nos.2787 (20 

decimals) and 2788 (54 decimals), which 

the first defendant was competent to 

transfer. It is not the jurisdiction of this 

Court to look into the validity of those 

findings of fact, that have been recorded 

for good and sufficient reason based on 

evidence, from which conclusions drawn 

by the lower Appellate Court are quite 

plausible. The matter would have ended at 

that, in case the lower Appellate Court, 

like the Trial Court, had not gone into the 

issue of the jurisdiction of the Civil Court 

to try the suit. However, the lower 

Appellate Court did that and came to a 

conclusion contrary to that of the Trial 

Court. It was held by the lower Appellate 

Court that the Civil Court had no 

jurisdiction to try the suit, which would be 

exclusively cognizable by the Revenue 

Court. 
 

 18.  Concerning the issue of 

jurisdiction, the lower Appellate Court 

has done a commendable job of 

marshalling facts and evidence, and 

drawing conclusions tested on well 

supported propositions of law to conclude 

on the issue of jurisdiction in favour of 

ouster of the Civil Courts. The relevant 

part of the findings recorded by the lower 

Appellate Court would be best expressed 

in the words of that Court as they occur in 

the impugned judgment, which read thus: 
 

 "The fact of the present case is some 

what dissimilar as the plaintiff is seeking 

cancellation of the sale deed on the 

ground that the vendor has got no right to 

transfer the land as the plaintiffs are 

exclusive owner of the land in suit. 

Whereas, the name of defendant's vendor 

have been recorded in revenue records 

from 1347F up till now and even in 

consolidation operation no protest was 

made by the plaintiff nor any protest 

application was made in revenue court 

after consolidation operation for 

correction of records. Therefore in the 

garb of cancellation of sale deed plaintiffs 

are seeking declaration that they are 

exclusive owner of the land in suit. It is 

not possible to cancel the sale deed before 

finding that the defendant no.1 has been 

wrongly entered as co-sharer with the 

plaintiff on the land in suit and the 

plaintiffs are exclusive owner in 

possession of the land in suit. This act is 

within the jurisdiction of revenue court, 

under Section 229B of the Z.A. & L.R. 

Act.  
 Learned counsel for the appellant 

has cited 1991 Supreme Court page 2234 

and argues that the compromise decree 

signed by counsel and not by parties in 

person is binding, executable and 

operates as resjudicata, even if it extends 

beyond subject matter of suit. But this 

ruling is not applicable in the present 

case because no compromise was entered 

into between the plaintiffs and defendant-

1 in consolidation operation and the 

compromise entered into by the mother of 

the plaintiffs and Motii has been 
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challenged and after attaining the age of 

majority of plaintiffs their mother had got 

no right to enter into compromise. 

Learned counsel for the appellant has 

cited 1984 A.L.J. page 1132 and argues 

that the suit for cancellation of a sale 

deed would lie in Civil court and the court 

can go into the question of title. But this 

ruling is applicable where some fraud had 

been committed to deprive real owner of 

his property. He has also cited 1976 

A.W.C. page 585 and argues that it is 

open to a person to show that the entries 

in the record of rights prepared in 

accordance with sec.27(1) of C.H. Act 

showing some other person as Bhumidhar 

were not true. In the same ruling it has 

been held that the decision of 

Consolidation Authority that a person 

was Bhumidhar became final and such 

Bhumidhar transferred the land. Suit for 

cancellation of such deed is not barred by 

section 49 if the plaintiff alleges that she 

was in actual possession of the land in 

suit in lieu of maintenance. But here the 

fact is different where there is continuous 

entries in the revenue records of the name 

of Natththu and after his death his son 

Moti. In consolidation operation no 

protest petition was moved by the plaintiff 

and finally Moti was recorded as co-

bhumidhar with the plaintiffs. Learned 

counsel for the appellant has cited AIR 

1974 Supreme Court page 1657 and 

argues that the bar of section 49 of C.H. 

Act is only where the question arises out 

of the consolidation proceedings, but 

where the question is whether ''B' was the 

heir of ''A' which was involved in the suit 

such case is not barred by Section 49.  
 In the above circumstances seeing 

the fact of the present case, the pith and 

substance of the suit is to declare that 

Moti and Naththu were never Sah 

Khatedar co-Bhumidhar with the 

plaintiffs of old plot no.2788 which is 

nothing but declaration of title and barred 

by Section 331 Z.A. & L.R. Act and 49 of 

C.H. Act."  
 

 19.  So far as this Court is concerned, 

this appeal was admitted to hearing 

primarily on the substantial question of 

law concerning ouster of jurisdiction of 

the Civil Court, which if ousted, the 

appropriate course to follow for the Court 

in accord with the law. There is also a 

question about the jurisdiction of the Civil 

Court being barred by Section 49 of the 

Consolidation Act. 
 

 20.  This Court may remark at once 

that the lower Appellate Court in 

returning its findings about the issue of 

jurisdiction of the Civil Court being 

barred, has held it barred, both under 

Section 331 of the U.P. Z.A. & L.R. Act 

and Section 49 of the Consolidation Act. 

In case it were to be held that the Civil 

Court has no jurisdiction to try the suit in 

view of the bar under Section 331 of the 

U.P. Z.A. & L.R. Act, this Court is of 

opinion that there would be no further 

necessity for the lower Appellate Court to 

opine about the bar under Section 49 of 

the Consolidation Act. This is for more 

than one reason. In the event, the suit is 

held barred under Section 331 of the U.P. 

Z.A. & L.R. Act, the moment the Civil 

Court has reached that conclusion, it 

should have laid its hands off from 

opining about the suit being barred under 

Section 49 of the Consolidation Act. The 

Civil Court, once it holds its jurisdiction 

ousted, recording any other finding about 

the bar to that suit under some other 

provision of law, would be of no 

consequence. The Civil Court having 

found itself to be a Court, not competent 

to try the suit, all its findings on any other 
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or further issues, would also be without 

jurisdiction. It is not that, that the Civil 

Court would on the one hand hold that it 

has no jurisdiction to try the suit vis-à-vis 

its subject matter and at the same time 

pronounce upon other issues of fact and 

law. The issue whether the plaintiffs' 

claim is barred under Section 49 of the 

Consolidation Act, is a question of law 

affecting the rights of the plaintiffs. It can 

be decided by a Court of competent 

jurisdiction alone; not by a Court that 

holds itself out of jurisdiction. 
 

 21.  There is a more fundamental 

reason why the lower Appellate Court 

ought not to have decided the issue of the 

declaration sought by the plaintiffs being 

barred by Section 49 of the Consolidation 

Act. That reason is this. The bar under 

Section 331, that has been upheld by the 

lower Appellate Court, is a bar properly 

so called one as to jurisdiction of the Civil 

Court to try the suit. It is about the forum 

that would be competent, but in no way 

does it bar the plaintiffs' right. Once the 

plea of bar of the Civil Court's jurisdiction 

is accepted, all that happens is that instead 

of the Civil Court, it is the competent 

Revenue Court that has jurisdiction. That 

finding does not defeat the plaintiffs' 

claim, but only sends them to another 

forum. The bar under Section 331, 

therefore, is properly speaking a bar as to 

subject matter, which in no way defeats 

the plaintiffs' claim. The bar of Section 49 

of the Consolidation Act that the lower 

Appellate Court has held attracted to the 

plaintiffs' suit is not a bar to the 

jurisdiction of the Court regarding subject 

matter, pecuniary or territorial. It is a bar 

in its nature to the plaintiffs' claim itself; 

it is a bar if held to apply would prevent 

the plaintiffs from enforcing their claim 

before any other Court or forum. The bar 

under Section 49 of the Consolidation Act 

destroys the plaintiffs' right and the 

remedy both, to enforce their claim. It is 

not a bar to the jurisdiction of the Court, 

like that under Section 331 of the U.P. 

Z.A. & L.R. Act. The lower Appellate 

Court, having found that the Civil Court 

had no jurisdiction, ought not have 

pronounced upon the bar pleaded under 

Section 49 of the Consolidation Act, that 

has the effect of destroying the plaintiffs' 

right and remedy. In this appeal also, by 

extension of the principle that a Court 

that holds against its jurisdiction to 

decide, ought not to decide anything 

more, this Court would refrain from 

answering substantial question of law 

no. (ii), but with the remark that the 

Court in a suit where it holds no 

jurisdiction in itself to decide, ought not 

to decide the question about the bar 

under Section 49 of the Consolidation 

Act. It must also be said here that the 

conclusions and the answer to question 

no. (ii) is in keeping with the conclusions 

and answer rendered by this Court, in 

reference to substantial question of law 

no. (i) recorded during the course of this 

judgment, a little later. 
 

 22.  Now, turning to the issue 

whether the Civil Court's jurisdiction is, 

indeed, barred under Section 331 of the 

Consolidation Act, it must be remarked 

that the thin line of distinction between 

the jurisdiction of the Civil Court to 

cancel a document, which power alone 

the Civil Court enjoys, and a case where 

behind the façade of cancellation what is 

substantially claimed, is a declaration of 

title to agricultural land by one of the 

parties, is all that would make a difference 

about the forum. This has always been a 

tricky ground for Courts to tread in 

individual cases, but the law about it is 
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well settled. It would be profitable to do a 

survey of authority about the issue that 

has classically engaged the attention of 

Courts over a long period of time, 

including this Court and their Lordships 

of the Supreme Court. The controversy 

about the proposition as to circumstances 

in which a given suit styled as 

cancellation would be cognizable by the 

Civil Court, and where notwithstanding 

the form of relief, the Civil Court's 

jurisdiction would be ousted under 

Section 331 of the U.P. Z.A. & L.R. Act 

in favour of the Revenue Court, came up 

before a Full Bench of this Court in Ram 

Padarath and Ors. vs. Second Addl. 

District Judge and Ors1. Their Lordships 

of the Full Bench after an extensive 

review of authority held: 
 

 "41. We are of the view that the case 

of Indra Deo v. Smt. Ram Piari 1982 (8) 

ALR 517 has been correctly decided and 

the said, decision requires no 

consideration, while the Division Bench 

case, Dr. Ayodhya Prasad v. Gangotri, 

1981 AWC 469 is regarding the 

jurisdiction of consolidation authorities, 

but so far as it holds that suit in respect of 

void document will lie in the revenue 

court it does not lay down a good law. 

Suit or action for cancellation of void 

document will generally lie in the civil 

court and a party cannot be deprived of 

his right getting (his relief permissible 

under law except when a declaration of 

right or status of a tenure-holder is 

necessarily needed in which event relief 

for cancellation will be surplusage and 

redundant. A recorded tenure-holder 

having prima facie title in his favour can 

hardly be directed to approach the 

revenue court in respect of seeking relief 

for cancellation of a void document which 

made him to approach the court of law 

and in such case he can also claim 

ancillary relief even though the same can 

be granted by the revenue court."  
 

 23.  The issue fell for consideration 

of the Supreme Court in Smt. Bismillah 

vs. Janeshwar Prasad and others2, 

where it was held thus: 
 

 "7. It is settled law that the exclusion 

of the jurisdiction of the civil court is not 

to be readily inferred, but that such 

exclusion must either be explicitly 

expressed or clearly implied. The 

provisions of a law which seek to oust the 

jurisdiction of civil court need to be 

strictly construed. Section 331 of the Act 

has been the subject of series of 

pronouncements of the High Court as to 

the circumstances and the nature of the 

suits in which its exclusionary effect 

operates. Distinction was sought to be 

drawn between the class of cases where 

the binding effect of a deed had had to be 

got rid of by an appropriate adjudication 

on the one hand and the class of cases in 

which a transaction could be said to be 

void in law where what the law holds to 

be void, there is nothing to cancel or set 

aside on the other. In the former case, it 

was held, a suit was cognisable by the 

civil court while in the latter, it was not, it 

being open to the statutory authority to 

take note of the legal incidents of what 

was non est.  
 8. In the instant case, the High Court 

has construed, in our opinion not quite 

correctly, appellant's pleadings to amount 

to a plea of nullity of the sales and has 

held that the prayer for cancellation of 

the sale deeds was ''simply illusory' and 

that such a relief was neither necessary 

nor appropriate in the context of a plea of 

nullity. The High Court has further held 

that the relief of possession, though 
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appearing to be a consequential relief, 

was really the main relief and would fall 

within the statutory jurisdiction. 
 9. It is true that the question of 

jurisdiction depends upon the allegations 

in the plaint and not the merits or the 

result of the suit. However, in order to 

determine the precise nature of the action, 

the pleadings should be taken as a whole. 

If as, indeed, is done by the High Court 

the expression ''void' occurring in the 

plaint as descriptive of the legal status of 

the sales is made the constant and 

determinate and what is implicit in the 

need for cancellation as the variable and 

as inappropriate to a plea of nullity, 

equally, converse could be the position. 

The real point is not the stray or loose 

expressions which abound in inartistically 

drafted plaints, but the real substance of 

the case gathered by construing pleadings 

as a whole. It is said "Parties do not have 

the farsight of prophets and their lawyers 

the draftsmanship of a Chalmers". 
 11. The assumption underlying the 

reasoning of the High Court is that if the 

action had really been one based on the 

need for the cancellation of the deeds, 

without which possession could not be 

granted, the civil court would have had 

jurisdiction. The cause of action in the 

appellant's suit does admit of being 

brought within this class of cases. 
 12. The common law defence of non 

est factum to actions on specialities in its 

origin was available where an illiterate 

person, to whom the contents of a deed 

had been wrongly read, executed it under 

a mistake as to its nature and contents, he 

could say that it was not his deed at all. In 

its modern application, the doctrine has 

been extended to cases other than those of 

illiteracy and to other contracts in 

writing. In most of the cases in which this 

defence was pleaded the mistake was 

induced by fraud; but that was not, 

perhaps, a necessary factor, as the 

transaction is "invalid not merely on the 

ground of fraud, where fraud exists, but 

on the ground that the mind of the signor 

did not accompany the signature; in other 

words, that he never intended to sign, and 

therefore, in contemplation of law never 

did sign, the contract to which his name is 

appended" [ Chitty on Contracts, 25th 

edn., p. 341]. 
 13. Authorities drew a distinction 

between fraudulent misrepresentation as 

to the character of the document and 

fraudulent misrepresentation as to the 

contents thereof. It was held that the 

defence was available only if the mistake 

was as to the very nature or character of 

the transaction. 
 14. In Foster v. Mackinnon [(1869) 

LR 4 CP 704 : 38 LJCP 310], Mackinnon, 

the defendant was induced to endorse a 

bill of exchange on the false 

representation that it was a guarantee 

similar to one he had signed on a 

previous occasion. He was held not liable 

when sued even by an innocent endorsee 

of the bill. Byles, J. said: 
 "... The defendant never intended to 

sign that contract or any such contract. 

He never intended to put his name to any 

instrument that then was or thereafter 

might become negotiable. He was 

deceived, not merely as to the legal effect, 

but as to the ''actual contents' of the 

instrument."  
 15. This decision was referred to 

with approval by this Court in Ningawwa 

v. Byrappa [(1968) 2 SCR 797 : AIR 1968 

SC 956]. It was observed: (SCR pp. 800-

01) 
 "It is well established that a contract 

or other transaction induced or tainted by 

fraud is not void, but only voidable at the 

option of the party defrauded. Until it is 
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avoided, the transaction is valid, so that 

third parties without notice of the fraud 

may in the meantime acquire rights and 

interests in the matter which they may 

enforce against the party defrauded."  
 This would be a voidable 

transaction. But the position was held to 

be different if the fraud or 

misrepresentation related to the character 

of the document. This court held: (SCR p. 

801)  
 "The legal position will be different if 

there is a fraudulent misrepresentation 

not merely as to the contents of the 

document but as to its character. The 

authorities make a clear distinction 

between fraudulent misrepresentation as 

to the character of the document and 

fraudulent misrepresentation as to the 

contents thereof. With reference to the 

former, it has been held that the 

transaction is void, while in the case of 

the latter, it is merely voidable."  
 (emphasis supplied)  
 However the House of Lords in 

Saunders v. Anglia Building Society 

[1971 AC 1004 : (1970) 3 All ER 961] 

reviewed the law and held that the 

essential features of the doctrine, as 

expressed by Byles, J. in Foster v. 

Mackinnon [Chitty on Contracts, 25th 

edn., p. 341] , had been correctly stated. 

Lord Reid, however, observed: (AC 

headnote at p. 1005)  

 
 "The plea of non est factum could not 

be available to anyone who signed 

without taking the trouble to find out at 

least the general effect of the document. 

Nor could it be available to a person 

whose mistake was really a mistake as to 

the legal effect of the document. There 

must be a radical or fundamental 

difference between what he signed and 

what he thought he was signing."  

 16. However the distinction based on 

the character of the document and the 

contents of the document was considered 

unsatisfactory. The distinction based on 

the character and contents of a document 

is not without its difficulties in its 

practical application; for, in conceivable 

cases the ''character' of the document may 

itself depend on its contents. The difficulty 

is to be resolved on a case by case basis 

on the facts of each case and not by 

appealing to any principle of general 

validity applicable to all cases. Chitty on 

Contracts ["General Principles" 25th 

edn, para 343, page 194] has this 

observation to make onSaunders decision 

[(1968) 2 SCR 797 : AIR 1968 SC 956] : 
 "....It was stressed that the defence of 

non est factum was not lightly to be 

allowed where a person of full age and 

capacity had signed a written document 

embodying contractual terms. But it was 

nevertheless held that in exceptional 

circumstances the plea was available so 

long as the person signing the document 

had made a fundamental mistake as to the 

character or effect of the document. Their 

Lordships appear to have concentrated on 

the disparity between the effect of the 

document actually signed, and the 

document as it was believed to be (rather 

than on the nature of the mistake) 

stressing that the disparity must be 

"radical", "essential", "fundamental", or 

"very substantial."  
 In the instant case, prima facie 

appellant seems to proceed on the 

premises that she cannot ignore the sales 

but that the sales require to be set aside 

before she is entitled to possession and 

other consequential reliefs."  
 

 24.  In Smt. Bismillah (supra), their 

Lordships of the Supreme Court approved 

the decision of the Full Bench of this 
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Court in Ram Padarath (supra) though 

with the remark that "In any view of the 

matter, the present action would be 

covered by the pronouncement of the Full 

Bench. It is not necessary to go into the 

correctness of the view of the Full Bench 

as its correctness was not assailed before 

us." 
 

 25.  The point involved here is well 

illustrated on the facts involved in the 

decision of their Lordships of the 

Supreme Court in Shri Ram another vs. 

Ist Addl. Distt. Judge and others3, 

where the dispute was to the effect that 

the plaintiff had filed a suit for 

cancellation of the sale deed involved 

there before the Civil Court to the extent 

of half share claimed by the plaintiff, 

together with recovery of possession of 

that half share. In that context, which is 

more or less similar to the context on facts 

here, it was held thus: 
 

 "6. The said decision is 

distinguishable and is of no help to the 

case of the respondents. The observation 

quoted above has to be understood in the 

context of the fact of the case. In the case, 

the plaintiff had filed a suit for 

cancellation of the sale deed to the extent 

of half-share claimed by the plaintiff and 

also an award of possession of the 

plaintiff's share. In the suit, it was alleged 

that the vendor had no title to the extent 

of half-share in the land and, therefore, 

the sale deed to that extent is void. In the 

said case there was no prima facie title in 

favour of the plaintiff and his title to the 

land and delivery of possession was 

required to be adjudicated.  
 7. On analysis of the decisions cited 

above, we are of the opinion that where a 

recorded tenure-holder having a prima 

facie title and in possession files suit in 

the civil court for cancellation of sale 

deed having been obtained on the ground 

of fraud or impersonation cannot be 

directed to file a suit for declaration in 

the Revenue Court, the reason being that 

in such a case, prima facie, the title of the 

recorded tenure-holder is not under 

cloud. He does not require declaration of 

his title to the land. The position would be 

different where a person not being a 

recorded tenure-holder seeks cancellation 

of sale deed by filing a suit in the civil 

court on the ground of fraud or 

impersonation. There necessarily the 

plaintiff is required to seek a declaration 

of his title and, therefore, he may be 

directed to approach the Revenue Court, 

as the sale deed being void has to be 

ignored for giving him relief for 

declaration and possession." 
 

 26.  From the aforesaid decisions 

what emerges is that where a tenure 

holder is in recorded possession of the 

property relating to which a conveyance 

or instrument executed is sought to be 

cancelled on grounds like fraud, coercion 

or undue influence - anything that would 

vitiate a contract rendering the same 

voidable or even void, a suit in the Civil 

Court would be maintainable. But, in a 

case where in order to seek the relief of 

cancellation, the plaintiff has to establish 

his right or title to the suit property, as in 

the present case, where the plaintiffs 

claim to be the owners of the whole of the 

suit property detailed in Schedule A to the 

plaint, whereas the defendants claim a 

half share there and are recorded to that 

extent, the jurisdiction of the Civil Court 

would certainly be ousted in favour of the 

statutory jurisdiction of the Revenue 

Court under Section 331. In a case like 

the one in hand where on facts the 

defendants have been found recorded to 
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the extent of a half share over the suit 

property detailed in Schedule A, along 

with the plaintiffs, the principal relief that 

the plaintiffs seek is to establish that they 

are owners of the whole of it, and not just 

half of Schedule A property, as the 

defendants assert. This is essentially a 

declaration of rights and title to the said 

property to the complete exclusion of the 

defendants, which the Revenue Court 

alone can grant. The relief of cancellation 

sought in the suit would be a necessary 

incident of an appropriate declaration in 

tune with the substance of the relief which 

the plaintiffs seek. Once relief in 

accordance with the substance of the 

plaintiffs' claim is sought before the 

competent Court of revenue jurisdiction, 

the relief of cancellation would be 

incidental and may be just a surplusage. 

In this view of the matter, this Court is in 

agreement with the lower Appellate Court 

that the suit is not maintainable before the 

Civil Court. 
 

 27.  This takes the matter directly to 

the issue that where the Civil Court holds 

the suit barred by Section 331 of the U.P. 

Z.A. & L.R. Act, what would be the 

proper disposition of the suit. Would it 

lead to a decree dismissing the suit on 

merits, while answering other issues 

referable to the merits of the plaintiffs' 

claim, or the Civil Court ought just return 

the plaint under Order VII Rule 10 CPC 

for presentation to the competent Court? 
 

 28.  Proceeding on the well settled 

principle that a Court which has no 

jurisdiction to determine a suit ought not 

decide it, there is no difficulty to hold that 

once it is found that the Court has no 

jurisdiction to decide the suit, it ought not 

to dismiss for that reason; the plaint 

should instead be ordered to be returned 

for presentation to the competent Court. It 

is also not that this course is open to the 

Trial Court alone, or that it is confined to 

early stages of the Trial. The words of 

Order VII Rule 10 CPC express with 

great felicity the clear intent of the 

legislature that the power to return a 

plaint can be exercised at any stage of the 

suit. The explanation added to Rule 10 of 

Order VII CPC vide CPC Amendment 

Act no.104 of 1996 has made the position 

explicit that a Court of appeal or revision, 

may also direct return of the plaint after 

setting aside the decree passed in a suit, in 

the exercise of powers under the said 

Rule. In this connection, the provisions of 

Order VII Rule 10 CPC may be quoted: 
 

 "10. Return of plaint.--(1) Subject to 

the provisions of Rule 10-A, the plaint 

shall] at any stage of the suit be returned 

to be presented to the Court in which the 

suit should have been instituted.  
 Explanation.--For the removal of 

doubts, it is hereby declared that a court 

of appeal or revision may direct, after 

setting aside the decree passed in a suit, 

the return of the plaint under this sub-

rule.  
(2) Procedure on returning plaint.--On 

returning a plaint the Judge shall endorse 

thereon the date of its presentation and 

return, the name of the party presenting 

it, and a brief statement of the reasons for 

returning it." 
 

 29.  There is, thus, apparently no 

difficulty to conclude that at whatever 

stage of the suit, be it in appeal from the 

original decree, or in appeal from the 

appellate decree, or in revision at an 

interlocutory stage, wherever the Court in 

seisin of those proceedings finds that the 

suit is not cognizable by the Court, it can 

and must at once set aside the decree or 
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order, and direct return of the plaint. This is 

most true in cases where any Court finds 

lack of jurisdiction with reference to subject 

matter of the suit. There could be some 

different principles in case of objection as to 

territorial or pecuniary jurisdiction, 

particularly, territorial, if it be not raised at 

the earliest stage, but with regard to subject 

matter of the suit if the Court at any stage of 

the proceeding, or a higher Court in appeal 

or revision finds that the suit is not 

cognizable by the Court which has 

determined it on merits, the determination 

of a Court sans jurisdiction must be 

nullified with an order for return of the 

plaint to the Court of competent jurisdiction 
 

 30.  This view of the law has been 

preponderant except for a few decisions 

where the view expressed has classified 

cases into those where objection is taken at 

the earliest or considered at the earliest, and 

those where the entire trial of the suit has 

gone through. In the former class of cases, 

there is no discordant view expressed in any 

decision that a suit held to be not cognizable 

by the Court, must lead to a return of the 

plaint provided that there is a Court 

competent to entertain the suit. In the other 

class of cases where the entire trial has gone 

through, and may be the matter is in appeal 

or second appeal where all issues of law and 

fact have been decided, it is also found that 

the Court had no jurisdiction over the 

subject matter of the suit, the view 

expressed in certain authorities is that in 

such a case, the suit must fail. However, this 

line of decisions are in marginal minority, 

and not certainly in accord with the view of 

their Lordships of the Supreme Court. It 

would be profitable to do a survey of 

authorities on the point. 
 

 31.  One of the earliest decisions 

about this issue is of a Division Bench of 

this Court in Ram Jas Singh vs. Babu 

Nandan Singh4, where the question was 

that the suit that was instituted by the 

plaintiff/ appellant in that case before the 

Assistant Collector, was styled as a suit 

under Section 160 of the Agra Tenancy 

Act. The Assistant Collector trying the 

suit, however, found it to be a suit for 

contribution by one judgment-debtor 

against others for the excess share which 

he had paid to the creditors. The Assistant 

Collector held that he had no jurisdiction 

to decide that suit and dismissed it. It 

figures in the judgment of this Court there 

that no evidence was recorded. The 

decree was affirmed by the District Judge, 

where the ground urged was that if the 

Deputy Collector found that he had no 

jurisdiction, he ought to have ordered 

return of the plaint instead of dismissing 

the suit. The same ground was urged 

before this Court, where it was held by 

Ryves and Stuart, JJ.: 
 

 ".................... In second appeal the 

plaintiff presses the third ground taken in his 

memorandum of appeal namely that the court 

should have returned the plaint for 

presentation to the proper proper court. It 

seems to us that the trial court could certainly 

have returned the plaint to the plaintiff on 

finding that it had no jurisdiction to try the suit 

but did not do so. In the same way the 

appellate court we think could have done what 

the trial court could have done and we think 

under the circumstances that this was the 

proper procedure for the court to have 

adopted. Under the circumstances we allow 

the appeal and direct the learned District judge 

to order the plaint to be returned to the 

plaintiff for presentation to the proper court. 

............"  
 

 32.  The same view was expressed by 

another Division Bench of this Court in 
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Kallu vs. Phundan5, where a suit for 

partition of a grove was dismissed by the 

Munsif, but on appeal by the plaintiff, the 

decree of dismissal was set aside with an 

order of remand to the Trial Court. The 

said order of remand was challenged in 

appeal to this Court by the defendant. 

Here, it was the defendant's case that the 

plaintiff had no right or title to the grove, 

and therefore, the Munsif held that he had 

no jurisdiction to entertain the suit. It was 

noticed that despite holding that he had no 

jurisdiction, the Munsif went on to record 

a finding on merits that the plaintiff had 

no title to the grove. It was also recorded 

by this Court that the learned Judge in 

appeal rightly held that the Munsif having 

held that the Civil Court had no 

jurisdiction, ought not to have determined 

other issues on merits. The learned Judge 

in appeal, however, differed from the 

finding of the learned Munsif that the suit 

was not cognizable by the Civil Court. 

He, therefore, remanded the suit to the 

Munsif to try it afresh on merits regarding 

question of title etc. Before this Court, the 

Appellate Judge's view that the suit was 

cognizable by the Civil Court was 

assailed. It was contended that the 

plaintiffs were not grove holders, but 

mere tenants according to the plaint case. 

This Court on consideration of the 

plaintiffs' case and evidence found that 

the parties cannot be held to be grove-

holders. Their status can only be that of a 

tenant. It was held that the suit was one 

for the division of a tenant's holding, 

which was under the fourth Schedule to 

the Tenancy Act, cognizable by the 

specified Court. It was, therefore, not 

cognizable by the Civil Court. It was 

maintainable in the Revenue Court. The 

order of the lower Appellate Court 

remanding the case to the learned Munsif 

was, therefore, set aside, but agreement 

was expressed with the learned Judge by 

their Lordships of the Division Bench that 

the learned Munsif having held the suit 

not cognizable by the Civil Court should 

not have tried issues on merits. This Court 

in the circumstances held that the proper 

order to make was one for return of the 

plaint for presentation to the proper Court. 

The relevant part of the decision in Kallu 

vs. Phundan (supra) reads thus: 
 

 "6. It is not denied that a suit for the 

division of a tenant holding is a suit of the 

nature specified in sch. 4, Tenancy Act. 

That being so, the civil Court cannot take 

cognisance of such a suit. Thus the 

present suit, if it is maintainable (a 

question on which we express no 

opinion), can be only in the revenue 

Court. We are, therefore, unable to 

uphold the finding of the lower appellate 

Court that the suit was cognisable by the 

civil Court. We agree with the learned 

Judge, however, -- as we have already 

stated-- that the Munsif should not have 

recorded any finding on issue No. 2 which 

related to the title of the plaintiff. We also 

agree with him that, instead of dismissing 

the suit, the Munsif should have returned 

the plaint to the plaintiff for presentation 

to the proper Court. ..........."  
 

 33.  The question again figured 

before the Nagpur High Court in Dr. 

Purshottam Vithal vs. Dr. G.V. 

Pandit6, where the issue was whether an 

Election Petition under Section 20-A of 

the C.P. and Berar Municipalities Act, 

1922, that was cognizable by the Civil 

Judge (Class I), but had been filed in the 

Court of the First Additional District 

Judge, could be dismissed by that Court. 

It was held by the High Court that the 

proper order to make was one for return 

of the petition to be presented to the Court 
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that had jurisdiction. The order of 

dismissal passed by the Additional 

District Judge was not approved. The 

relevant part of the decision in Dr. 

Purshottam Vithal (supra) reads thus: 
 

 "9. Both the petitions under 

consideration were presented in the Court 

of the First Additional District Judge and 

the deposits were also made in the same 

Court. But the Civil Judge (Class I) alone 

was empowered to deal with the petitions. 

The petitioners expressly invoked the 

jurisdiction of the Court of the First 

Additional District Judge and the 

petitions presented by them were received 

by the Judge quathe First Additional 

District Judge, Yeotmal. In fact the 

learned Civil Judge could not have dealt 

with the petitions which were originally 

on the file of the Court of the First 

Additional District Judge as Civil Judge 

(Class I) from 18th December 1947. The 

procedure in the Court below went wrong 

from that date. The corrections in the 

order sheets were presumably made on 

that date. The petitions were never 

presented to the Civil Judge (Class I), the 

original petitions were not amended and 

the petitioners never invoked his 

jurisdiction. The ptitions should first have 

been disposed of in the same capacity in 

which they were received before they 

could be dealt with in another capacity. 

So the proper order which the learned 

Judge could have passed on the petitions 

was not one of dismissal. The learned 

Judge felt some difficulty on the ground 

that there is no provision for returning the 

petitions to be presented to the Judge with 

jurisdiction to deal with them. Though O. 

7, R. 10 of the CPC, does not in terms 

apply, that rule has to be read with S. 141 

of the Code. Where a Court finds that it 

has no jurisdiction to deal with an 

application in circumstances like those 

present here, the order should be not one 

of dismissal but of returning the 

application for presentation to the Judge 

having jurisdiction to deal with the 

matter: see Ram Jas Singh v. Babu 

Nandan Singh, 44 ALL. 686 : (A.I.R. (9) 

1922 ALL. 424) and Secretary of State v. 

Natabar Mangraj, 6 Pat. 358 : (A.I.R. 

(14) 1927 Pat. 254)." 
 

 34.  Echoing the same principle that 

where the Court does not find itself 

possessed of jurisdiction, the proper 

course is not to dismiss the suit, but to 

make an order for return of the plaint, a 

Division Bench of the Madras High Court 

in T. Krishnaveni Ammal vs. The 

Corporation of Madras7, held: 
 

 "As observed by the learned Judges in 

Immandi Appalasami v. Rajah of 

Vizianagaram, 25 M.L.J. 50, the definition 

of rent in S. 3, Cl. 11 of the Madras Estates 

Land Act does not require that the raiyat in 

possession should actually use the land for 

the purpose of agriculture. We agree with 

the learned Judge on a reading of the 

plaint that the suit should be treated as one 

for recovery of rent due from ryoti land. 

The suit should have been filed in a 

revenue Court and not in a civil Court. As 

we have found that the civil Court has no 

jurisdiction to entertain the suit, the proper 

course is to direct the return of the plaint 

to the plaintiff for presentation in the 

proper Court. We allow the appeal, set 

aside the decree of dismissal passed by the 

learned Judge, and direct that the plaint be 

presented to the proper Court, namely, the 

revenue Court. There will be no order as 

to costs in this appeal. Costs of the suit will 

abide the result. The court fee paid on the 

memorandum of appeal will be refunded to 

the appellant."  
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 35.  Similarly, in Chittaruvu 

Radhakrishna Murty vs. Bollapalli 

Chandrasekhara Rao8, a learned Judge 

of the Andhra Pradesh High Court held in 

the context of the Court finding lack of 

territorial jurisdiction, thus: 
 

 "10. The lower Court therefore was 

obviously wrong in stating that Section-20 

C.P.C. has no application to the facts of 

this case. Section 20(c), as stated above, 

applies. In the view which I have taken, it 

is not necessary to consider in this case 

whether the common law principle that 

the debtor must seek the creditor applies 

to a negotiable document or not. 

Consequently, the case cited in the 

judgment of the court below, S. 

Eshwarayva v. Devi Singh[1953 Hyd. 

289.] need not be considered. That case 

decides that the principle that the debtor 

must seek the creditor does not apply to a 

negotiable document. Since I have held 

that a part of the cause of action, because 

of transfer arose at Vijayawada, it is 

unnecessary to consider that principle in 

this case. In any case the lower Court was 

wrong in dismissing the suit. Even 

assuming that the court at Vijayawada 

had no jurisdiction, the court ought to 

have returned the plaint for its 

presentation to the proper Court. The suit 

could not be dismissed on that ground."  
 

 36.  The most authoritative 

pronouncement on the issue is by a three 

Judge Bench of their Lordships of the 

Supreme Court in Sri Athmanathaswami 

Devasthanam vs. K. Gopalaswami 

Ayyangar, where their Lordships were 

concerned with a suit for recovery of rent 

and ejectment filed against a ryot by a 

landholder under the Madras Estates Land 

Act, that was triable by the Collector, but 

had been wrongly filed before the Civil 

Court. The Trial Court on the issues 

arisen between parties had determined the 

suit on merits and dismissed it. The High 

Court, however, also held that the suit 

could be instituted only in the Revenue 

Court, and therefore, set aside the decree 

with an order for return of the plaint to the 

plaintiff/ appellant for presentation to the 

proper Court. At the same time, however, 

the High Court proceeded to decide the 

cross-objection on merits and dismissed 

it. It was in the context of the aforesaid 

facts and lack of jurisdiction in the Civil 

Court vis-à-vis subject matter of the suit 

found by the High Court in appeal that 

their Lordships of the Supreme Court 

approved the order of the High Court 

ordering return of the plaint ruling out 

dismissal of the suit on merits. However, 

the order deciding the cross-objection on 

merits was set aside. It was held, thus, by 

their Lordships in Sri Athmanathaswami 

Devasthanam (supra): 
 

 "14. The last point urged is that 

when the civil court had no jurisdiction 

over the suit, the High Court could not 

have dealt with the cross-objection filed 

by the appellant with respect to the 

adjustment of certain amount paid by the 

respondent. This contention is correct. 

When the Court had no jurisdiction over 

the subject-matter of the suit it cannot 

decide any question on merits. It can 

simply decide on the question of 

jurisdiction and coming to the conclusion 

that it had no jurisdiction over the matter 

had to return the plaint."  
(Emphasis by Court)  
 

 37.  This question again arose before 

a Judge of this Court in Kailash Chandra 

Agarwal vs. Subhash Chand Satish 

Chand Viyopari10, where in a most 

eloquent statement of the law, it was held 
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by this Court on facts in that case the 

question of jurisdiction could alone be 

decided at the end of the trial, but at the 

conclusion of trial, the Court having 

found it had no jurisdiction, could not 

have proceeded to dismiss the suit. It 

should have ordered return of the plaint. It 

was held by this Court, thus, in Kailash 

Chandra Agarwal (supra): 
 

 "3. I must also observe that this 

was one of those cases where the 

question of jurisdiction could not be 

decided as a preliminary issue in view 

of the fact that it could be decided only 

after recording the oral evidence of the 

parties, and evidence cannot be 

recorded piecemeal. The question of 

jurisdiction could thus be decided only 

after the entire trial had been gone 

through and the fact that it was thus 

decided along with the decision of the 

other issues, could not be a ground for 

dismissing the suit instead of ordering 

the return of the plaint on arriving at 

the finding that the court had no 

jurisdiction to try the suit. Under the 

circumstances, the only just and proper 

order to pass was to direct the return of 

the plaint for presentation to the 

proper court having jurisdiction to 

entertain the suit. For the fault of 

bringing the suit in wrong court the 

plaintiff could be penalised by making 

him liable to pay the defendants' costs 

in the trial court."  
 

38.  The aforesaid issue again came up 

before this Court in Gulab and others vs. 

Jaggan Ram Singh and others11, where 

this Court held that an old Full Bench 

Decision reported in Mst. Ananti vs. 

Channu12 (to which reference has been 

made in the context of the authority next 

considered in this judgment) is no longer 

good law in view of the authority of the 

Supreme Court in Sri Athmanatha-swami 

Devasthanam (supra). It was held by this 

Court in Gulab and others (supra) that the 

jurisdiction can be challenged anywhere, 

at any stage, and once it is held that the 

Court has no jurisdiction, it could neither 

decree the suit or dismiss it. It was held 

by this Court in Gulab and others (supra) 

thus: 
 

 "4. I am of the opinion that in view of 

Athmanathaswami Devasthanam's case 

(supra) decided by the Supreme Court, 

the Full Bench case of Mst. Ananti was no 

more good law. It has been held in AIR 

1954 SC 340Kiran Singh v. Chaman 

Paswan where an order was passed 

without jurisdiction it could be challenged 

anywhere at any stage. As the Courts 

below have given a finding that they have 

no jurisdiction to entertain the suit any 

further finding or decision given by them 

would be without jurisdiction. They could 

neither decree the suit nor dismiss it.  
 5. Under the circumstances I am 

bound to follow the law laid down by AIR 

1965 SC 338 in case of Athmanathaswami 

(supra). 
 6. The learned counsel for the 

respondent argued that the case of that 

Athmanathaswami (supra) was 

considered by the learned single Judge in 

the case of Devi Dutt Sharma (1979 All 

LJ 1086) (supra). From the judgment it 

appears that the learned single Judge 

referred to that case in para 3 of the 

judgment but how that case was not 

applicable is not indicated in the 

judgment. Consequently I hold that the 

Courts below were not justified in 

dismissing the suit." 
 

 39.  This Court, however, in Lal 

Bahadur Singh and another vs. 
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Bagesara and others13, went into the 

distinction between cases where the 

question as to lack of jurisdiction is raised 

and decided at the earliest, and those 

cases where parties go to trial completing 

the entire course, or may be in appeal 

where it is found that the Court had no 

jurisdiction to try the suit. This distinction 

appears to have its genesis in the Full 

Bench decision of this Court in Mst. 

Ananti vs. Channu (supra), where it was 

held that in cases where after trial of the 

suit on all issues, the Court also holds that 

it had no jurisdiction, the suit must be 

dismissed and the plaint not returned. In 

Lal Bahadur Singh and another 

(supra), the case arose out of an order of 

the Appellate Court where the Trial Court 

framed as many as eight issues in a suit 

for declaration that the plaintiffs were 

bhumidhars of the land, and the revenue 

entry in favour of the defendants was 

wrong. The Trial Court decided all issues 

and also held that the Civil Court had no 

jurisdiction to try the suit. The suit was 

dismissed. In appeal, the lower Appellate 

Court did not examine the findings on 

other issues, but merely dealt with the 

issue of jurisdiction. Expressing 

agreement that the suit was not triable by 

the Civil Court, the Appellate Court set 

aside the decree of dismissal, and 

substituted it by an order for the return of 

plaint for presentation to the proper Court. 

Two appeals, both by the plaintiffs and 

the defendants, were carried to this Court 

from the order for return of the plaint. It 

was in the context of the said facts that 

this Court in Lal Bahadur Singh and 

another (supra) held thus: 
 

 "6. The question that has been 

canvassed before me is about the form of 

the order that ought to be passed by the 

Court in such cases. No difficulty arises 

when an order for return of the plaint 

under Order 7, Rule 10, C.P.C., or of 

rejection of the plaint under Rule 11, is 

passed. The real difficulty arises in the 

other cases. According to Sri R.N. Singh, 

when once the Court enters upon 

adjudication of all the controversies of 

merit, the Court has no option left but to 

finally determine all these issues and if it 

finds that it has no jurisdiction in the 

matter, it must dismiss the suit instead of 

ordering return of the plaint for 

presentation to the proper Court. Sri 

Sankatha Rai, on the other hand, 

contended that once the Civil Court finds 

that it had no jurisdiction, it must stay its 

hands at once and should order return of 

the plaint without further venturing to 

decide any other issue or to express its 

opinion on merits. According to the 

following rule laid down in Athmanath 

Swami Devasthanam v. K. Gopalaswami 

Ayyangar, AIR 1965 SC 338:--  
 "When the Court had no jurisdiction 

over the subject matter of the suit, it 

cannot decide any question on merits. It 

can simply decide on the question of 

jurisdiction and coming to the conclusion 

that it had no jurisdiction over the matter 

had to return the plaint." He contended 

that return of the plaint was the only 

proper course for the Court.  
 7. This case was referred to by the 

learned single Judge who decided the case 

of Devi Datt Sharma (1979 All LJ 1086) 

(supra) also. According to the learned 

Judge where the Court, as a matter of 

caution, records all findings on issues 

touching merits of the controversy in 

addition to the issue of jurisdiction, the 

order has to be of return of plaint because 

the other findings in such a case have no 

legal effect. These are recorded only for 

facilitating the higher Courts and 

avoidance of a remand in case they come 
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to a different conclusion on the question 

of jurisdiction. After briefly referring to 

the above Supreme Court decision, the 

learned Judge proceeded to consider an 

earlier Full Bench decision of this Court 

in Smt. Ananti v. Chhannu AIR 1930 All 

193 and held that if after going to the trial 

of the suit on all the issues the Court 

ultimately holds that it had no jurisdiction 

in the matter, it must result in an order of 

dismissal of the suit. It may, however, be 

mentioned here that in Smt. Ananti's case, 

the controversy was raised in an 

altogether different manner and the facts 

were also quite different. There a suit had 

been filed in the Civil Court and after the 

written statement had been filed, the 

Munsif entertained a serious doubt as to 

whether the Civil Court could take 

cognizance of the suit. He, therefore, 

framed two questions and made a 

reference to the High Court. It was while 

answering the reference that the Full 

Bench had made the following 

observations which are also quoted by the 

learned Judge in his decision (1979 All LJ 

1086). 
 "The plaintiff chooses his forum and 

files his suit. If he establishes the 

correctness of his facts, he will get his 

relief from the forum chosen. If he framed 

his suit in a manner not warranted by facts 

and goes for his relief to a Court which 

cannot grant him relief, on the true facts, 

he will have his suit dismissed. Then there 

will be no question of returning the plaint 

for presentation to the proper Court, for 

the plaint, as framed, would not justify the 

other kind of Court to grant him the relief. 

But we are told that although the plaintiff 

has chosen his forum rightly, the 

defendant, if he so wishes, may, merely 

by saying something in his defence-

something the correctness of which he 

need not take the trouble to establish, oust 

the jurisdiction of the Court and compel 

the plaintiff to go to another Court."  
 8. What has been decided by the 

Supreme Court in Devasthanam's case 

(AIR 1965 SC 338) (supra) is that while 

holding that the Court had no jurisdiction 

to decide the particular suit, no decision 

on merit on any point involved therein 

should be made. It, however, does not lay 

down that if the Court has no jurisdiction 

then it had no right to dismiss the suit and 

must necessarily direct return of the plaint 

for presentation to the proper Court. The 

view taken to the contrary in 1983 Rev. 

Dec. 185 : (AIR 1983 All 145), therefore, 

does not appear to be wholly correct. In 

every case, it has to be seen whether on 

the allegations made in the plaint the suit 

was not maintainable in the Civil Court if 

so, the plaint had to be returned. But if the 

question of jurisdiction depends on 

decision of other questions on merit, then 

it is not necessary that the Court should 

always return the plaint. The Court has a 

discretion either to dismiss the suit after 

recording a finding that it had no 

jurisdiction and may in appropriate cases 

also direct return of the plaint without 

dismissing the same. It will depend upon 

the facts of each case and the broad 

principles have been rightly laid down in 

the Full Bench decision inSmt. Ananti's 

case(supra). Applying the principles laid 

down therein to the facts of the present 

case, I find that the order passed by the 

Court below was eminently justified and 

it was not incumbent on the Court to have 

dismissed the suit. The lower appellate 

Court has rightly directed that the plaint 

should be returned for presentation to the 

proper Court after recording a finding that 

the Civil Court had no jurisdiction in the 

matter." 

 
(Emphasis by Court)  
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 40.  The point again arose before 

their Lordships of the Supreme Court in 

R.S.D.V. Finance Co. Pvt. Ltd. vs. 

Shree Vallabh Glass Works Ltd14. The 

said decision arose on an Appeal by 

Special Leave from a Division Bench of 

the Bombay High Court in a summary 

suit brought for recovery of money on the 

original side. Dealing with the defendant's 

plea as to lack of territorial jurisdiction 

with the Court at Bombay, the learned 

Single Judge held that the suit was 

maintainable at Bombay on reasoning 

given in the learned Judge's judgment. On 

Letters Patent Appeal to the Division 

Bench, an Application seeking to amend 

the plaint appears to have been brought in 

order to give up some part of the cause of 

action, that was beyond the territorial 

jurisdiction of the Court at Bombay. The 

said Application was rejected and the 

appeal allowed dismissing the suit. On the 

plaintiff's Appeal by Special Leave, it was 

held, thus, by their Lordships: 
 

 "7. ............. Even if there was any 

doubt in the mind of the Division Bench, 

the learned counsel for the plaintiff had 

made a request for allowing him to amend 

the plaint but such request was wrongly 

refused by the learned Division Bench. 

The Division Bench was totally wrong in 

passing an order of dismissal of suit itself 

when it had arrived to the conclusion that 

the Bombay Court had no jurisdiction to 

try the suit. The only course to be adopted 

in such circumstances was to return the 

plaint for presentation to the proper court 

and not to dismiss the suit. ............."  
(Emphasis by Court)  
 

 41.  There is still another decision of 

this Court in Mattukki and Ors. vs. 

Rajwanti15, where again classification of 

cases into two categories was approved; 

one where the suit has been tried on all 

issues the entire way, one of these being 

about jurisdiction, which is not found 

with the Court, and the other category 

being of cases where the issue about 

jurisdiction is considered at the earliest 

stage, looking to the allegations in the 

plaint. This Court held falling back on the 

Full Bench decision in Mst. Ananti vs. 

Channu (supra) and distinguishing the 

decision of their Lordships in Sri 

Athmanatha-swami Devasthanam (supra), 

that suits where the entire course of trial 

has gone through, it would not be the 

proper course to order return of the plaint, 

but to dismiss the suit as done by the first 

Appellate Court. Of course, to those 

conclusions, has been added a further 

dimension that this categorization of cases 

would be applicable to those causes where 

the plea is based on lack of jurisdiction as 

to subject matter, and not where it relates 

to territorial or pecuniary jurisdiction. It 

was held in Mattukki and Ors. vs. 

Rajwanti (supra) thus: 
 

 "15. The present case falls in the 

second category where the first appellate 

court upon deciding an issue between the 

parties about their status which question 

had a direct bearing on the question of 

jurisdiction has found that the class of 

Courts in the civil court would not have 

Jurisdiction to entertain the suit. It was 

not the case where the territorial limits or 

the pecuniary limits or the class of the 

Court within civil court was involved. It 

was a case where cancellation of the Will 

deed at the instance of a plaintiff who was 

not recorded in the revenue records and 

had not filed any evidence or substantial 

evidence to prove an interest in the 

property that the civil court held that the 

class of civil courts had no jurisdiction 

because the plaintiffs interest and title was 
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under a cloud and it required a declaration 

from the competent court. Therefore, 

under these circumstances the discretion 

was exercised by the civil court when the 

first appellate court dismissed the suit of 

the plaintiff on the issue of lack of 

jurisdiction and did not return the plaint 

for presentation before the competent 

court because even the plaint as it stood 

for cancellation of a Will deed could not 

be entertained by the revenue court.  
 16. The decision cited by Sri R. N. 

Singh in the case of Athmanathaswami 

Devasthanam (supra) relates to a case 

where the suit was filed for recovery of 

damages for use and occupation of the 

land. The respondent therein was given 

possession of the land by the previous 

trustees of the Devasthanam trust and he 

started claiming acquisition of the status 

of ryot under Section 3(15) of the Madras 

Estates Land Act and acquired permanent 

rights of occupancy under Section 6 of the 

said Act. In appeal the High Court 

disagreed with the trial court and found 

that the suit as presented could be 

instituted only in the revenue court and 

civil court had no jurisdiction to entertain 

the same and, therefore, it ordered the 

return of the plaint for presentation to the 

proper Court. The Hon'ble Supreme Court 

was considering such a dispute and held 

that when the Court has no jurisdiction 

over the subject-matter of the suit it 

cannot decide any question on merits. The 

question that can be decided is only a 

question of jurisdiction and if it comes a 

conclusion that it had no jurisdiction over 

the matter it had to return the plaint which 

was on the plain averments made therein 

cognizable by another Court competent to 

entertain the suit. 
 17. The decisions cited on behalf of 

the respondents is with respect to the two 

circumstances when the Court has to 

return a plaint for presentation or exercise 

its discretion to dismiss the suit on the 

ground of having no jurisdiction. The 

present case is one of the second category 

where the question of jurisdiction depends 

upon the averments in the plaint and other 

questions on merit and the Court 

proceeded to decide the other issue 

relating to the claim of the plaintiff as not 

maintainable before the civil court due to 

reasons given therein and when the plaint 

as such could not be maintainable before 

the revenue court. 
 18. Once having decided the locus of 

the plaintiff Phekani in relation to the 

property and relationship of Gajadhar and 

Smt. Sugani it found that the suit for 

cancellation of the Will filed by the 

plaintiff was not maintainable before the 

civil court because the plaintiff first 

required a declaration of her interest 

which was possible only by the revenue 

courts. The first appellate court dismissed 

the suit in toto and did not order return of 

the plaint. It has, therefore, to be seen 

whether the plaint ought to have been 

returned under Order VII, Rule 10 of 

C.P.C. in the facts and circumstances or 

the discretion exercised by the first 

appellate court by dismissing the suit in 

toto without directing return of plaint is 

proper or not. 
 19. As has already been indicated 

above there are two categories of cases 

when a jurisdictional issue is involved and 

the Courts have to decide the same on the 

facts averred in the plaint. The discretion 

is only in the second category and in case 

the plaint allegations are such as falls in 

the second category where no issue of 

territorial limits or pecuniary limits or 

class of Courts within the civil courts is 

concerned the Court is free to exercise its 

discretion. Therefore when in the present 

case there was no issue of territorial limits 
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or pecuniary limits or the class of Courts 

in the hierarchy of civil courts where the 

plaint could be maintainable the issue 

falls squarely where the Court has to 

consider the question of its jurisdiction on 

the averments in the plaint only after 

deciding the competence of the plaintiff to 

maintain the suit. This was a suit for 

cancellation of the Will deed by the 

plaintiff who was not recorded in the 

revenue records nor had filed any 

substantial evidence to indicate any 

interest in the property in question. 

Therefore, the plaintiff required to get a 

declaration of her title and remove the 

cloud over her relating to any right title or 

interest in the property in question. 

Hence, the plaint as it stood could not be 

returned since it would not be cognizable 

by the revenue court." 
 

 42.  The question has also been the 

subject matter of a decision by the 

Chhattisgarh High Court in Suryakant 

Gupta vs. B.L. Saraf and another16, 

where in unequivocal terms, the learned 

Judge has held that at any stage of the 

proceeding once it is held that the Court 

had no jurisdiction, the proper course is to 

make an order for return of the plaint. In 

the aforesaid decision, N.K. Agarwal, J. 

relied upon a Full Bench decision of the 

Himachal Pradesh High Court in Prithvi 

Raj Jhingta vs. Gopal Singh17. The 

decision of the Supreme Court in 

R.S.D.V. Finance Co. Pvt. Ltd. (supra) 

was also relied on by His Lordship. It was 

held in Suryakant Gupta (supra) thus: 
 

 "10. The Full Bench of the High 

Court of Himachal Pradesh in case of 

Prithvi Raj Jhingta v. Gopal Singh, [AIR 

2007 Himachal Pradesh 11.] considering 

the amended provision of Order XIV has 

held, to eliminate delay and to ensure 

expeditious disposal of the suits, both at 

the stage of trial as well as at the appeal 

stage, the legislature decided to provide 

for a mechanism whereby, subject to all 

exception created under sub-rule (2), all 

issues, both of law and fact were required 

to be decided together and the suit had to 

be disposed of as a whole, of course based 

upon the findings of the Trial Court on all 

the issues, both of law and fact.  
 11. Order XTV of C.P.C. has to be 

read along with Order VII, Rule 10 of 

C.P.C. As per explanation of Order VII, 

Rule 10(I), the Court of Appeal or 

Revision may direct, after setting aside 

the decree passed in a suit, return of the 

plaint. Even if the Court had recorded 

findings on all issues including the issue 

of jurisdiction, proper course open for the 

Court is to return the plaint for its 

presentation to proper Court. Therefore, 

ratio of law laid down by the High Court 

of Himachal Pradesh inPrithvi Raj 

Jhingta's (supra) case is of no help to the 

respondents in the facts and 

circumstances of the present case. For the 

reasons mentioned hereinabove, in the 

considered opinion of this Court, the 

judgment and decree of the Trial Court is 

not sustainable in law. Therefore, the 

appeal is allowed. The judgment and 

decree impugned is set aside. The matter 

is remitted back to the Trial Court for 

return of plaint to the plaintiff in terms of 

provisions contained in Order VII, Rule 

10 of C.P.C. Parties are directed to appear 

before the Trial Court on 2.5.2011. 

Record of the Trial Court shall be sent 

back forthwith." 
 

 43.  A consideration of all the 

authorities on this seemingly debatable 

point are preponderant that in a case 

where the Court at any stage of the 

proceeding finds that the suit is not triable 
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by it, the proper order to make is one for 

return of the plaint under Order VII Rule 

10 CPC, and not one of dismissal of the 

suit, or any kind of a decision on merits. 

The guidance of their Lordships of the 

Supreme Court, and as already said 

preponderant authority, certainly not in 

consensus, is that it does not matter 

whether the suit has gone through trial the 

whole way, or has reached the stage of 

appeal or second appeal. What is relevant 

is that lack of jurisdiction once 

determined at any stage, ought to lead to 

an order for return of the plaint with no 

determination on merits made. The other 

view which seems to be not largely 

subscribed is based on the Full Bench 

decision in Mst. Ananti vs. Channu 

(supra). It would be well to remember that 

the statutory context in which the Full 

Bench in Mst. Ananti vs. Channu 

(supra), decided way-back in 1930, was a 

differently phrased provision of the Code 

of Civil Procedure, much different from 

the way it is now worded after the 

Amendment Act of 1976. The most 

significant change that the 1976 

Amendment has brought about is the 

addition of the explanation. The added 

explanation makes it explicit that the 

power to return can be exercised by virtue 

of the added explanation by the Court of 

appeal or revision, after setting aside the 

decree passed in the suit and by 

substituting it with an order for return of 

the plaint. The addition of the explanation 

brought about by CPC Amendment Act 

104 of 1976 is of great significance. The 

purpose of an explanation is clarificatory. 

It is expressive of the legislative intent, 

where doubt has arisen in the application 

of a statute. 
 

 44.  Amongst the various purposes 

that an explanation serves, one that is 

relevant to the context here has been 

referred to in Principles of Statutory 

Interpretation, by Justice G.P. Singh, 13th 

Edition (page 214) as follows: 
 

 "It is also possible that an 

Explanation may have been added in a 

declaratory form to retrospectively clarify 

a doubtful point in law and to serve as a 

proviso to the main section or ex 

abundanti cautela to allay groundless 

apprehensions."  
(Note: The aforesaid statements of 

principle is based on the decisions of the 

Privy Council in Abdul Latif Khan vs. 

Abadi Begum (Mrs.), AIR 1934 PC 188 

and the Supreme Court in Keshavji Raoji 

and Co. vs. Commissioner of Income-tax, 

AIR 1991 SC 1806).  
 

 45.  A reading of the phraseology of 

Rule 10 which speaks about the exercise 

of power to return a plaint at any stage of 

the suit, and then the explanation 

clarifying that it can be exercised also by 

a Court of appeal or revision, in the 

opinion of this Court postulates that there 

is absolutely no class of cases or stage of 

proceeding where the power to return a 

plaint ought not to be exercised, once the 

Court finds that it has no jurisdiction. The 

fact that the power can be exercised by 

the Court of appeal or revision, that has 

been clarified through an explanation, 

logically takes within its fold those cases 

where trial has gone through the whole 

way. The principle that where a plaintiff 

moves a wrong Court that does not have 

jurisdiction to try the action that he has 

brought, must be penalized with a 

dismissal of his suit does not seem to fit 

into the scheme of things. The question of 

jurisdiction at times may be quite 

debatable, or jurisdictional facts may 

depend upon determination of the Court 
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to be made during trial subject to 

evidence, or at times upon an application 

of the law which the parties did not 

understand to be that what the Court has 

concluded. If any of these contingencies 

where the Court finds itself to be without 

jurisdiction, there is simply no reason to 

penalize a litigant with the dismissal of 

his suit. Looked at from another angle, a 

Court that opines not to have any 

jurisdiction over the subject matter of the 

suit does not have jurisdiction to decide 

anything about it; a fortiori it has no 

jurisdiction to dismiss the suit. 
 

 46.  In this view of the matter, this 

Court is of considered opinion that where a 

suit is held barred by the provisions of 

Section 331 of the UP ZA & LR Act at any 

stage of the proceedings, be it in appeal or 

revision, the suit cannot be dismissed but 

has to be dealt with by an order directing 

return of the plaint to be presented to the 

proper Court. Substantial question of law 

no.(i) is answered accordingly. Substantial 

questions of law no.(ii) has already been 

answered hereinabove. In view of the 

answers to questions nos. (i) and (ii), 

question no.(iii) is not required to be 

answered. 
 

 47.  In the result, this appeal succeeds 

partly and allowed to the extent that the 

decree of dismissal of the suit passed by the 

lower Appellate Court is set aside, and shall 

stand substituted by an order directing 

return of the plaint for presentation in 

accordance with law to the proper Court. 

The Trial Court shal0.79 "l carry out the 

aforesaid order immediately upon receipt of 

records. The defendants shall be entitled to 

their costs from the plaintiffs throughout. 
 

 48.  It is, accordingly, ordered. 
---------- 
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(Delivered by Hon'ble Siddhartha Varma, J.) 

 
 1.  This second appeal has been filed 

against the judgement and decree dated 

23.11.2012 passed by the Additional 

District Judge Court No.1 Muzzaffar 

Nagar in Civil Appeal No. 52 of 2011. It 

has been prayed that after the judgement 

and decree dated 23.11.2012 is set aside, 

the judgement and decree dated 18.5.2011 

passed by the Additional Civil Judge 

(S.D.) Court No. 3 Muzzaffar Nagar in 

Petition No. 872 of 2005 be restored.  
 

 2.  A petition under Section 13 of the 

Hindu Marriage Act, 1955, was filed by 

the appellant Upendra Kumar, the 

husband. It was stated in the petition that 

after the appellant i.e. Upendra Kumar 

had got married to the respondent Smt. 

Sangeeta on 10.4.1994 the latter came to 

her husband's house at Alavalpur, Mazra, 

where her two sons who were aged about 

8 years and 6 years at the time of the 

filing of the petition were born. It was 

contended in the Divorce petition that 

there was no compatibility between the 

husband and the wife as their intellectual 

levels did not match. The wife, it was 

stated, did not like her husband and she 

always wanted to stay with her mother in 

Village - Johra. The wife, it was stated in 

the petition, never agreed with anything 

the husband desired to do. At the time of 

marriage, the husband was doing a private 

job in Delhi. For some time, he had also 

worked privately in Faridabad. It was 

stated that the wife never wanted stay in 

the rented accommodation where the 

husband was staying and she always 

wanted to stay with her mother at Johra. 

There were always fights between the two 

of them and the neighbours used to 

witness the fights. There were times when 

for days together the wife never used to 

prepare food for the plaintiff-husband and 

he had to cook for himself.  
 3.  It has further been stated in the 

plaint that when in 1997, the plaintiff 

husband became a Junior Engineer in the 

Railways and was posted in Bhusawal, 

District - Jalgaon, Maharashtra then the 

defendant-wife stayed with him for a very 

short period of time and in September 

1998 when she entered into a fight with 

him she came back to her Mayaka. When 

she did not come back to him, he filed an 

Application for the restitution of conjugal 

rights. However, with the intervention of 

some known and respected people of the 

area, namely, Sri Tilak Ram, Sri Veersain 

and Sri Ram Swaroop, a compromise was 

entered into and the couple began to live 

together. This, however, did not restore 

normalcy. When the husband came to 

know that the wife was all the time asking 

his friends as to whether if the husband 

died would she be getting a job in his 

place and when the plaintiff husband 

suspected the character of his wife things 

again reverted to the original state. The 
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wife again left the house of her husband 

and went to her mother's house.  
 

 4.  It has still further been stated in 

the plaint that on 15.4.2004, the plaintiff-

husband went to the maternal home of the 

wife but she refused to come along with 

him. On 1.5.2004, the plaintiff husband 

went back to Bhusawal. In the plaint, it 

has been stated, that on 18.7.2004 the 

defendant wife alongwith her brother 

Mintu and her two sons reached Bhusawal 

and left her two sons behind and came to 

her mother's house. On 3.12.2004, the 

plaintiff-husband came back to Delhi and 

started living with his children over there. 

In the plaint he has narrated an incident 

which occurred on 31.8.2005 whereby 

according to him, he was criminally 

intimidated at the instance of his wife. 

With regard to this criminal intimidation, 

he had also got a complaint lodged at 

Thana - Nazafgarh. He further stated that 

on 8.9.2005 even his father was 

threatened.  
 

 5.  However, the wife in reply to the 

petition for divorce filed by the 

husband/plaintiff had denied the 

allegations made therein. She also stated 

that she had filed an application under 

Section 9 of the Hindu Marriage Act 

being Suit No. 779 of 1999 for the 

restitution of conjugal rights. She denied 

the fact that she had left the children with 

the husband and stated that, in fact, he had 

taken away the children forcibly and had 

forsaken the wife i.e. the defendant. The 

defendant wife had also denied any kind 

of adulterous living and she had stated 

that only to malign her reputation, the 

plaintiff-husband was stating that she was 

living with other men. She has stated that 

no other person had been arrayed as a 

party in the Divorce Petition by name. 

The suit for divorce was decreed on 

18.5.2011. However, the First Appeal 

which was filed by the wife (the 

respondent here) was allowed and the suit 

was dismissed. The point for 

determination before the First Appellate 

Court was as to whether the conduct of 

the wife could be termed as being cruel 

towards the husband and because of the 

cruelty was it not possible for the two to 

live together as husband and wife.  
 

 6.  A perusal of the judgement of the 

First Appellate Court shows that while 

deciding the point which it had 

determined for decision, the Court also 

decided as to whether there was desertion 

from the side of the wife. It also appears 

that the First Appellate Court looked into 

the fact as to whether the wife was 

responsible for the irretrievable 

breakdown of the marriage. The First 

Appellate Court while deciding the 

Appeal found that there was no desertion 

from the side of the wife and it was also 

found that there was no cruelty from her 

side and, thereafter, allowed the first 

appeal.  
 

 7.  The instant second appeal was 

initially admitted on 20.10.2016. On various 

occasions i.e. on 20.10.2016, and thereafter 

efforts were made for re-conciliation. When 

no re-conciliation appeared possible, this 

Court on 22.5.2019 framed two questions of 

law which are being reproduced here as 

under:-  
 

 I. Whether the allegations made in 

the plaint amount to cruelty? 
 II. Whether the acts alleged would 

mean desertion? 
 

 8.  The further question of law which 

was argued by the parties, though was not 
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formulated, was whether divorce could be 

granted on the ground of irretrievable 

breakdown of marriage because of the 

fact that the parties were not living 

together for a very long time.  
 

 9.  Learned counsel for the appellant 

submitted that the defendant wife was not 

staying with the plaintiff-appellant ever 

since May, 2004, and, therefore, there was 

no chance of them living together as 

husband and wife. He reiterated the 

various grounds which he had taken in the 

plaint for divorce. He also took the Court 

through the various evidence which could 

make the Court believe that the wife i.e. 

the defendant had forsaken the plaintiff 

and, therefore, there was a desertion. He 

also submitted that acts which were 

committed by the wife, the defendant, 

amounted to cruelty. He still further 

submitted that her staying with other men 

amounted to adulterous living. Therefore, 

he prayed that ths second appeal be 

allowed. The judgement and decree of the 

first appellate court be set aside and the 

decree of divorce as was passed by the 

Trial Court be restored.  
 

 10.  Learned counsel relied upon the 

testimony of the plaintiff-appellant and 

one Sri Virendra Singh to substantiate his 

case.  
 

 11.  Learned counsel for the 

appellant also relied upon certain 

decisions, namely, 2008 (7) SCC 734 : 

(Statish Sitole vs. Ganga (Smt.), 2013 

(5) SCC 226 : (K. Srinivas Rao vs. D.A. 

Deepa), 2009 (5) ADJ 516 (DB) : 

(Mamta Dubey vs. Rajesh Dubey), 2009 

(6) ADJ 189 : (Sandhya Singh vs. 

Major Sandeep Singh) and submitted 

that separate living for a very long time 

amounted to an irretrievable break down 

of marriage and a decree of divorce be 

granted.  
 

 12.  Learned counsel for the plaintiff-

appellant also submitted that divorce 

could be granted if there was only a single 

act of cruelty and relied upon 2010 (4) 

SCC 339 : (Manisha Tyagi vs. Deepak 

Kumar), 2012 (10) ADJ 619 (DB) : ( 

Arti Pandey vs. Vishnu Kant Tiwari), 

AIR 2010 Punjab and Haryana 72 : 

(Rattan Singh vs. Manjit Kaur).  
 

 13.  Learned counsel for the 

respondent Sri Diwarkar Rai Sharma, in 

reply, however, submitted that the First 

Appellate Court had after looking into the 

evidence as was available on record had 

definitely come to a conclusion that there 

was no desertion from the side of the 

defendant wife and, in fact, had arrived at 

a definite conclusion that it was the 

plaintiff-husband who had managed 

things in such a manner that the 

separation of the two had resulted.  
 

 14.  Learned counsel for the 

respondent took the Court through the 

various evidence and also the judgement 

of the First Appellate Court and stated 

that so far as any adulterous living was 

concerned, no finding could be arrived at 

as per the Hindu Marriage and Divorce 

Rules, 1956, as no name had been 

provided of anyone with whom the wife 

might have tried to live an adulterous life. 

In fact, the learned counsel of the 

respondent-wife drew the attention of the 

Court to the various findings which had 

been arrived at by the First Appellate 

Court and tried to convince the Court that 

the abandoning of the children, the 

fighting between husband and the wife 

and the criminal intimidation from the 

side of the wife were a figment of the 
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imagination of the husband. Learned 

counsel also drew the attention of the 

Court to the evidence led by the wife 

regard to the case she had filed for the 

restitution of conjugal right. He also drew 

the attention of the Court to the 

application which the wife had filed for 

custody of the children.  
 

 15.  In the end learned counsel for 

the respondents vehemently argued that 

when the husband himself was 

responsible for the irretrievable 

breakdown of the marriage then he could 

not seek divorce on that ground. Learned 

counsel for the respondent relied upon 

2006 (1) AWC 183 : Ram Babu Babeley 

vs. Smt. Sandhya, and stated that the 

appellant-plaintiff could not take 

advantage of his own fault and say that 

the marriage had irretrievably 

brokendown and that a decree of divorce 

be granted. Learned counsel relying upon 

2009 (7) JT 5 : Vishnu Dutt Sharma vs. 

Manju Sharma argued that irretrievable 

breakdown was not a ground provided in 

Section 13 of the Hindu Marriage Act, 

1955.  
 

 16.  The counsel for the respondents 

relied upon the maxim of law 'NULLUS 

COMMODUM CAPERE POTEST DE 

INJURIA SUA PROPRIA' and submitted 

that no man can take advantage of his 

own wrong. He submitted that the 

husband who had filed the petition 

himself, as per the evidence on record and 

as per the findings arrived at by the First 

Appellate Court, was responsible for the 

breakdown in the marriage. Learned 

counsel, therefore, submitted that the 

findings of fact as had been arrived at by 

the First Appellate Court could not be 

interfered with and the Second Appeal 

may be dismissed as such. He submitted 

that the substantial questions of law as 

were framed could not be called 

substantial questions of law which arose 

in this case and the findings were crystal 

clear in the judgement of the First 

Appellate Court. Regarding the question 

that separation would amount to 

irretrievable break down of marriage, 

learned counsel for the respondents 

submitted that the husband himself was 

responsible for the separation of the 

husband and the wife and this ground was 

not available to the appellant-plaintiff.  
 

 17.  Having heard the learned 

counsel for the appellant and the 

learned counsel for the respondents, 

this Court is of the view that the 

findings as have been arrived at by the 

First Appellate Court had definitely 

found that there was not even an iota of 

evidence to show that the wife was 

responsible for any desertion or 

cruelty. From the findings as have been 

arrived at by the First Appellate Court 

it is clear that the plaintiff himself was 

responsible for the separate living of 

the husband and the wife and, 

therefore, irretrievable breakdown of 

marriage had occurred because of the 

plaintiff/husband himself. He himself 

was responsible for the breakdown and 

therefore could not take advantage of 

his own wrong. The principle 

enunciated in the maxim 'NULLUS 

COMMODUM CAPERE POTEST 

wholly applies in this case. The 

plaintiff-appellant could not take 

advantage of his own wrong.  
 

 18.  Under such circumstances, the 

appeal is dismissed. The substantial 

questions of law as were framed by this 

Court need not any further be answered.  
----------
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 1.  Heard Shri Dinesh Rai, Advocate, 

holding brief of Shri Mukesh Kumar, 

learned counsel for appellant and Shri 

S.K. Misra, learned counsel for 

respondent.  

 
 2.  In reply to abatement application 

no.172533 of 2015 filed by respondent on 

14.5.2015, applications have been moved 

by appellant for condonation of delay, 

setting aside abatement and substitution 

of legal representatives of deceased-

respondent nos.2 & 5 to which counter 

affidavit has been filed on 30.7.2019.  
 

 3.  At the very outset, it was pointed 

out that present second appeal has been 

filed against impugned judgment and decree 

dated 23.1.1998 in First Appeal No.695 of 

1987, passed by IVth Additional District 

Judge, Farrukhabad against the order dated 

25.8.1987 passed by IInd Additional Civil 

Judge, Farrukhabad in proceedings of 

execution i.e. for preparation of partition 

scheme in a partition suit, disposing of the 

report and map of Amin as well as report of 

commissioner and objections thereto arising 

out of Civil Suit No.152 of 1982. By above 

order dated 25.8.1987, the learned trial 

Court has disposed of the objections and 

amended/modified the report Amin against 

which, First Appeal No.695 of 1987 was 

preferred by defendants/judgment debtors 

which has been dismissed by impugned 

order. Hence the defendants have preferred 

this second appeal, which has been admitted 

without framing any substantial question of 

law, which is mandatory under provisions 

of Section 100 (5) C.P.C.  
 

 4.  Undisputedly, the order dated 

25.8.1987 passed by trial Court is in order 
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of disposal of report Amin and 

Commissioner which is not an order 

which may be termed as decree and no 

appeal against such order is legally 

maintainable under Section 96 or 104 or 

order XLIII of Code of Civil Procedure. 

In a partition suit, unless a partition 

scheme is finalized and final decree is 

prepared, no appeal lies as appeal lies 

only against final decree and not against 

partition scheme. This legal position 

could not be disputed either by learned 

counsel for appellant.  
 

 5.  My above view is supported by the 

judgment passed by this Court in the case of 

"Phanindra Nath Banerji Versus Labanya 

Mayee Banerji 1950 Allahabad Weekly 

Reporter 280" wherein it was held that-  
 

 "mere order giving directions for 

preparation of final decree is not appealable. 

A decree for partition, to be operative, must 

be engrossed on stamped paper required by 

Stamp Act, and until the judge signs the 

decree so engrossed it cannot be said that the 

suit has terminated".  
 

 6.  In view of above facts and legal 

position, the final appeal no.695 of 1987, 

though decided on merits, was legally not 

maintainable and against the impugned order 

dated 23.1.1998 passed in above mentioned 

final appeal (which is not a decree), no second 

appeal is legally maintainable. Accordingly, 

the second appeal is also not maintainable 

irrespective of the fact that it has been 

admitted on 20.2.1998 without framing any 

substantial questions of law in contravention 

of provision of Section 100 (5) of Code of 

Civil Procedure.  
 

 7.  In the circumstances, the appeal 

itself is not maintainable and is liable to 

be dismissed.  

 8.  The appeal is dismissed 

accordingly with no order as to costs.  
 

 9.  Substitution applications are 

disposed off accordingly without 

prejudice to the rights of parties who may 

seek remedy as available to them.  
 

 10.  Interim order, if any, stands 

vacated.  
 

 11.  Let the lower Court record, if 

any, has been received be sent back 

forthwith to court below alongwith a copy 

of this order.  
---------- 
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(Delivered by Hon'ble Harsh Kumar, J.) 
 

 1.  The instant appeal has been filed 

against judgment and decree dated 

18.1.2002 passed by Additional District 

Judge, Kanpur Nagar in Civil Appeal 

No.264 of 2001 arising out of judgment 

and decree dated 4.9.2001 passed by 

Additional Civil Judge (Senior Division), 

Kanpur Nagar in Civil Suit No.193 of 

1986.  
 

 2.  The brief facts relating to the case 

are that Shri Ram Krishna Puri filed Civil 

Suit No.193 of 1986 in the Court of Civil 

Judge, Kanpur Nagar against Smt. 

Gurpyari Devi, Sri Kashi Nath Khatri and 

Allahabad Bank for a decree of 

declaration to the effect that plaintiff is 

entitled to the amount due under the four 

fixed deposit receipts each for Rs.10,000/- 

dated 16.1.1981 for a period of 63 months 

and plaintiff be awarded cost of suit 

against defendant-respondent nos.1 and 2, 

with the averments that Smt. Sahodara @ 
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Sahodara Bibi had brought up plaintiff as his 

mother had died during his infancy and that 

she held four fixed deposit receipts each for 

Rs.10,000/- dated 16.1.1981 for a period of 

63 months and was sole owner of the amount 

and had got name of defendant no.1 

Gurpyari Devi added along with her in the 

fixed deposit receipts with the remark 

"Payable to the former or Survivor"; and 

since Smt. Sahodara died on 30.1.1985 after 

executing her last will dated 18.1.1983 in 

favour of plaintiff in respect of impugned 

fixed deposit receipts and defendant no.1 is 

disputing the rights of plaintiff, hence suit.  
 

 3.  The defendant no.1 filed a written 

statement denying the allegations of plaint 

and claiming herself to be entitled to full 

and final payment of maturity amount 

under the impugned fixed deposit receipts 

and that the suit is barred by provisions of 

Section 213 of Indian Succession Act.  
 

 4.  Defendant no.2 also filed separate 

written statement denying the allegations 

of plaint.  
 

 5.  On parties pleadings the trial 

court framed as many as six issues viz.,  
 

 (i) Whether Smt. Sahodara executed 

a will deed dated 18.1.1983? 

 
 (ii) What if any is the effect of 

entries of the name of Smt. Gurpyari Devi 

and Smt. Sahodara over the fixed deposit 

receipts? 

 
 (iii) Whether Smt. Sahodara had a 

right to execute will deed in respect of 

fixed deposit receipts? 

 
 (iv) Whether the suit is barred by 

provisions of Section 213 of Indian 

Succession Act? 

 (v) Whether suit is under valued and 

court fee paid is insufficient? 

 
 (vi) To what relief if any, is the 

plaintiff entitled? 
 

 6.  After recording parties evidence and 

hearing arguments, the learned trial court held 

that plaintiff has succeeded in proving 

execution of will deed dated 18.1.1983 by 

Smt. Sahodara and decided issue no.1 in 

favour of plaintiff. On issue nos.2 and 3 trial 

court gave a finding in favour of plaintiff 

against the defendant and also decided issue 

no.4 in favour of plaintiff and against 

defendant while issue no.5 had been 

previously decided on 10.9.1991 against 

defendant. In view of above findings on issue 

no.6 trial court held that plaintiff has 

succeeded in proving his case and decreed the 

suit vide judgment and decree dated 4.9.2001.  
 

 7.  Feeling aggrieved defendant no.1 

Smt. Gurpyari Devi preferred Civil Appeal 

No.264 of 2001 before District Judge, 

Kanpur Nagar which was transferred for 

disposal to the court of Additional District 

Judge, Court No.8, Kanpur Nagar. The lower 

appellate court vide impugned judgment and 

decree dated 18.1.2002 allowed appeal and 

set aside the judgment and decree passed by 

trial court in Civil Suit No.193 of 1986 

dismissing the suit of plaintiff.  
 

 8.  Feeling aggrieved the plaintiff has 

preferred instant second appeal.  
 

 9.  The instant second appeal has been 

admitted vide order dated 8.2.2002 on 

following two substantial questions of law :-  
 

 (1) Whether the first appellate court 

has erred in dismissing the suit on the 

ground that the suit for declaration is not 

maintainable? 
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 (2) Whether the first appellate court 

has erred in carving out a new case itself 

regarding the maintainability of the suit? 
 

 10.  Heard Shri Some Narayan 

Mishra, learned counsel for plaintiff-

appellant hereinafter referred as plaintiff 

and Shri Abhijeet Mukherji, learned 

counsel for defendant-respondent no.1 

hereinafter referred as defendant and 

perused the record as well as lower court 

record summoned in this second appeal.  
 

 11.  Learned counsel for plaintiff 

contends that judgment and decree passed 

by lower appellate court is bad on facts 

and law; that lower appellate court acted 

wrongly in allowing the appeal without 

displacing the findings recorded by trial 

court in favour of plaintiff- appellant; that 

trial court acted wrongly in holding that 

suit was barred by provisions of Section 

213 of Indian Succession Act; that 

impugned fixed deposit receipts were 

obtained by Smt. Sahodara which were 

issued in the name of Smt. Sahodara and 

Smt. Gurpyari Devi with the endorsement 

by bank on top of it mentioning "Payable 

to Former or Survivor"; that undisputedly 

Smt. Sahodara died on 30.1.1985; that 

since Smt. Sahodara had executed a 

registered will dated 18.1.1983 in favour 

of plaintiff-appellant, in respect of the 

fixed deposit receipts in question, the 

plaintiff-appellant has a right to get the 

maturity amount mentioned in the fixed 

deposit receipts; that survivor Smt. 

Gurpyari Devi has no right or title over 

the amount mentioned in fixed deposit 

receipts and her position will be that of 

nominee only; that nominee can only 

receive payment from bank but may not 

change the rights of successors rather will 

be bound to make payment of amount so 

received to the successors of deceased; 

that since the plaintiff-appellant was 

legatee of the will deed executed by Smt. 

Sahodara she was rightful owner of 

maturity amount under the impugned 

fixed deposit receipts; that the findings of 

trial court on issue no.1 with regard to 

execution of registered will dated 

18.1.1983 by Smt. Sahodara in favour of 

plaintiff-appellant has not been set aside 

by lower appellate court and without 

setting aside the findings of trial court, the 

impugned judgment and decree allowing 

the appeal and setting aside the judgment 

and decree of trial court is absolutely 

wrong, illegal and against law; that lower 

appellate court has erred in dismissing the 

suit on the ground that suit for declaration 

is not maintainable; that lower appellate 

court had no jurisdiction in carving out a 

new case itself regarding maintainability 

of suit while there was no such plea taken 

by defendant-respondent; that the 

impugned judgment and decree are liable 

to be set aside and the judgment and 

decree passed by trial court are liable to 

be restored.  
 

 12.  Per contra learned counsel for 

defendant-respondent no.1 supported the 

impugned judgment and decree passed by 

lower appellate court and contended that 

learned trial court acted wrongly and 

illegally in decreeing the suit of plaintiff-

appellant and lower appellate court very 

rightly held the suit to be barred by 

provisions of Section 213 of Indian 

Succession Act and in the alternative by 

provisions of Section 372 of Indian 

Succession Act; that the suit for seeking a 

declaratory decree for declaration of his 

rights to receive the payment under the 

disputed fixed deposit receipts is virtually 

a relief for seeking mandatory injunction, 

directing the bank to make payment of 

maturity amount under the impugned 
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fixed deposit receipts; that upon death of 

Smt. Sahodara, her niece defendant-

respondent no.1 Smt. Gurpyare Devi 

becme exclusive and rightful owner and 

to get payment under the impugned fixed 

deposit receipts being mentioned as 

survivor in the fixed deposit receipts; that 

no substantial question of law is involved 

in this appeal and appeal is liable to be 

dismissed with costs.  
 

 13.  Upon hearing parties counsel and 

perusal of record as well as record of lower 

court summoned in appeal, I find that 

undisputedly Smt. Sahodara Bibi obtained 

four fixed deposit receipts (hereinafter 

referred to as 'FDRs') for Rs.10,000/- each 

on 16.1.1981 from Allahabad Bank for a 

period of 63 months, which were issued by 

Allahabad Bank in the name of Smt. 

Sahodara and Smt. Gurpyari Devi 

(hereinafter referred to as ''S' & ''G', 

respectively) with mandate of mode of 

payment as "Payable to Former or 

Survivor". ''S' died on 30.1.1985 and Ram 

Krishna Puri (hereinafter referred to as ''R') 

filed Civil Suit No.193 of 1986 claiming to 

be a legatee under the last Will executed 

and registered by ''S' in his favour on 

18.1.1983 and sought a declaratory decree, 

seeking declaration that he is entitled to get 

the amount due under four FDRs detailed in 

prayer clause, impleading Allahabad Bank 

as Defendant No.3, who did not file any 

written statement and did not contest the 

suit. The Trial Court holding that plaintiff 

has succeeded in proving the Will as well as 

his case, decreed the suit, against which 

Civil Appeal No.264 of 2001 filed by 

defendant ''G' was allowed by lower 

Appellate Court and plaintiff 'R' has 

preferred instant second appeal.  
 

 14.  The lower Appellate Court has 

framed two points for determination of 

appeal (i) who is legally entitled to get 

amount under the impugned FDRs and 

whether in view of the mandate 

mentioned over the FDRs ''S' had a right 

to execute Will in respect of the amount 

mentioned in FDRs and (ii) whether suit 

was barred by provisions of Section 213 

of Indian Succession Act.  
 

 15.  On point no.1, the lower Appellate 

Court held that in view of the mandate of 

"Payable to Former or Survivor", upon 

death of ''S' only ''G' was entitled to operate 

the account or receive the amount payable 

under the impugned FDRs and the Trial 

Court has committed mistake of facts and 

law in not considering the wordings of 

mandate mentioned over all the impugned 

FDRs. It further held that in the 

circumstances, question of execution and 

proof of Will deed dated 18.1.1983 lost its 

relevance, because the survivor ''G' was 

exclusively entitled to get the amount under 

impugned FDRs and legal heirs or the 

legatee of ''S', under impugned Will deed 

dated 18.1.1983 may not be getting any 

legal right to receive the amount of 

impugned FDRs. On point no.2 it held that 

though ''R' claims execution of Will by ''S' 

in his favour, but since he did not obtain 

Probate or Succession Certificate, the suit 

was barred by provisions of Section 213 of 

Indian Succession Act and in view of 

mandate mentioned over FDRs as well as 

provisions of Section 42 of Specific Relief 

Act, the Civil Court had no jurisdiction to 

try suit and pass declaratory decree in 

respect of money under impugned FDRs.  
 

 16.  Substantial question of law No.1 

is as under :-  
 

 "(1) Whether the first appellate court has 

erred in dismissing the suit on the ground that 

the suit for declaration is not maintainable?"  
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 17.  The substantial question of law 

No.1 relating to maintainability of suit for 

declaration has been dealt with by lower 

Appellate Court under point No.2 framed 

by it. It is pertinent to mention that 

Section 42 of Specific Relief Act, 1963 

has no application to the case and suits for 

declaration. Specific Relief Act, 1877 was 

replaced by new Specific Relief Act, 

1963, which came into force w.e.f. 13th 

January, 1964, Section 42 of which deals 

with provisions relating to "Injunction to 

perform negative agreement". Section 34 

of Specific Relief Act, 1963 which is 

equivalent to Section 42 of old Specific 

Relief Act, 1877 with certain changes, 

contains provisions with regard to 

Declaratory decrees and discretion of 

Court, as to declaration of status or right. 

In the instant case, undisputedly the 

amount under the impugned FDRs has not 

been paid by Bank to ''G', the survivor, 

and suit seeking decree for declaration 

about his entitlement only, was competent 

without seeking any further relief. Hence 

the Court finds that lower Appellate Court 

acted wrongly and illegally in holding the 

suit to be barred by provisions of Section 

42 of Specific Relief Act, without even 

considering the repeal of old Act of 1877 

and provisions of Sections 34 and 42 of 

new Act.  
 

 18.  As far as provisions of Sections 

213 and 372 of Indian Successions Act 

with regard to Probate and Succession 

certificate are concerned, in view of the 

law laid down by Division Bench of this 

Court in the case of Smt. Bimla Gaindhar 

Vs. Smt. Usha Gaindhar and another, 

AIR 2004 Ald 329, and provisions of 

Section 57 of the Act, plaintiff 'R' was not 

at all required to obtain a Probate on the 

basis of Will deed dated 18.1.1983 

executed by ''S'.  

 19.  In above case, it was also held 

that though probate will not be required in 

such cases, but an application under 

Section 372 of the Act would be 

maintainable. It is noteworthy that mere 

availability of remedy of an application 

(miscellaneous proceedings) under 

Section 372 of Indian Succession Act, 

does not bar jurisdiction of Civil Courts to 

entertain regular civil suit for declaration.  
 

 20.  In view of discussions made 

above, this Court is of considered view 

that lower Appellate Court committed 

manifest error of law and acted wrongly 

and illegally in allowing appeal and 

dismissing the suit of plaintiff on the 

ground of non maintainability of suit in 

view of provisions of Section 42 of 

Specific Relief Act or in view of 

provisions of Sections 372 or 213 of 

Indian Succession Act. Substantial 

question of law No.1 is accordingly 

decided in affirmative in favour of 

plaintiff against the appellant.  
 

 21.  The substantial question of law 

no.2 is as under:-  
 

 "(2) Whether the first appellate court 

has erred in carving out a new case itself 

regarding the maintainability of the suit?"  
 

 22.  The matter relating to this 

substantial question of law has been 

discussed by lower Appellate Court under 

point no.1 framed by it and in paras 7 to 

11 of the impugned judgment observing 

that on all impugned FDRs, mandate 

"Payable to Former or Survivor" is 

mentioned. Considering the meaning and 

effect of above mandate regarding mode 

of payment, by giving an example, it held 

that where an account is in the names of 

''A' and ''B' with mandate of Former or 
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Survivor, ''A' holds right to operate the 

account throughout his life time and after 

his death, right to operate account goes to 

''B' but ''B' has no right to operate the 

account during life time of ''A', and in 

case 'B' dies in life time of ''A', the legal 

heirs of ''B' will not be entitled to operate 

the account or receive the amount and so 

only upon death of ''A', ''B' may be 

entitled to operate the account and receive 

the amount in which case legal heirs or 

legatee of ''A', will not have any legal 

right to operate the account or receive the 

amount.  
 

 23.  It was contended by plaintiff that 

lower Appellate Court acted wrongly and 

illegally in ignoring the duly proved Will 

deed and in dismissing suit of plaintiff 

without displacing the findings of Trial 

Court on issue no.1 in favour of plaintiff 

'R' regarding execution of Will deed dated 

18.1.1983 by ''S' and committed manifest 

error in holding that in view of mandate 

"Payable to Former or Survivor", the 

survivor ''G' acquired absolute rights of 

receiving the maturity amount to the 

exclusion of legal heirs or legatee of ''S'. It 

was contended that being survivor, 

position of ''G' was only that of a 

nominee, who had a limited right, only to 

receive the amount under the impugned 

FDRs, as trustee of legal heirs of former 

''S' deceased.  
 

 24.  Now the main point to be 

considered is that, as to what will be the 

rights of 'Survivor' defendant 'G', in view 

of mandate of 'Former or Survivor' 

mentioned over the impugned FDRs, as 

mode of payment and whether the 

survivor will get absolute rights to get 

maturity value as claimed by defendant 

'G' and held by lower Appellate Court, 

OR will get only limited rights to receive 

money as trustee of heirs of Former, like a 

nominee nominated by Former as claimed 

by plaintiff 'R', the legatee and legal heir 

of Former 'S'.  
 

 25.  Before proceeding on this 

question, I find it expedient to reproduce 

the provisions of Section 45 of Indian 

Contract Act, 1872 and Section 45ZA of 

The Banking Law Regulation Act, 1949, 

which are as under:-  
 

 "Section 45 of Indian Contract Act, 

1872.  
45. Devolution of joint right. -When a 

person has made a promise to two or 

more persons jointly, then, unless a 

contrary intention appears from the 

contract, the right to claim performance 

rests, as between him and them, with them 

during their joint lives, and, after the 

death of any of them, with the 

representative of such deceased person 

jointly with the survivor or survivors, and, 

after the death of the last survivor, with 

representatives of all jointly. 
                                                 Illustration  
A, in consideration of 5,000 rupees lent to 

him by B and C, promises B and C jointly 

to repay them that sum with interest on a 

day specified. B dies. The right to claim 

performance rests with B's 

representatives jointly with C during C's 

life, and after the death of C, with the 

representatives of B and C jointly.  
 

 Section 45ZA of The Banking Law 

Regulation Act, 1949.  
 45ZA. Nomination for payment of 

depositors' money.-  
 

 (1) Where a deposit is held by a 

banking company to the credit of one or 

more persons, the depositor or, as the 

case may be, all the depositors together, 



2 All.                          Shri Ram Krishna Puri Vs Smt. Gurpyari Devi & Ors.  797 

may nominate, in the prescribed manner, 

one person to whom in the event of the 

death of the sole depositor or the death of 

all the depositors, the amount of deposit 

may be returned by the banking company. 
 (2) Notwithstanding anything contained 

in any other law for the time being in force or 

in any disposition, whether testamentary or 

otherwise, in respect of such deposit, where a 

nomination made in the prescribed manner 

purports to confer on any person the right to 

receive the amount of deposit from the 

banking company, the nominee shall, on the 

death of the sole depositor or, as the case may 

be, on the death of all the depositors, become 

entitled to all the rights of the sole depositor 

or, as the case may be, of the depositors, in 

relation to such deposit to the exclusion of all 

other persons, unless the nomination is varied 

or cancelled in the prescribed manner. 
 (3) Where the nominee is a minor, it 

shall be lawful for the depositor making 

the nomination to appoint in the 

prescribed manner any person to receive 

the amount of deposit in the event of his 

death during the minority of the nominee. 
 (4) Payment by a banking company 

in accordance with the provisions of this 

section shall constitute a full discharge to 

the banking company of its liability in 

respect of the deposit: 
 

 Provided that nothing contained in 

this sub-section shall affect the right or 

claim which any person may have against 

the person to whom any payment is made 

under this section."  
 

 26.  In the case of Ram Chander 

Talwar Vs. Devendra Kumar Talwar and 

others, 2010 (10) SCC 671, the Apex 

Court held that  
 

 Section 45ZA(2) merely puts the 

nominee in the shoes of the depositor 

after his death and clothes him with the 

exclusive right to receive the money lying 

in the account. It gives him all the rights 

of the depositor so far as the depositor's 

account is concerned. But it by no stretch 

of imagination makes the nominee the 

owner of the money lying in the account. 

It needs to be remembered that the 

Banking Regulation Act is enacted to 

consolidate and amend the law relating to 

banking. It is in no way concerned with 

the question of succession. All the monies 

receivable by the nominee by virtue of 

Section 45ZA(2) would, therefore, form 

part of the estate of the deceased 

depositor and devolve according to the 

rule of succession to which the depositor 

may be governed."  
 

 27.  In the case of Smt. Sarabati 

Devi and another Vs. Smt. Usha Devi, 

1984 SCC (1) 424, the Apex Court 

interpreting the provisions of Section 39 

of Insurance Act held that :- 
 

 "1.1 A mere nomination made under 

Section 39 of the Insurance Act, 1938 

does not have the effect of conferring on 

the nominee any beneficial interest in the 

amount payable under the life insurance 

policy on the death of the accused. The 

nomination only indicates the hand which 

is authorised to receive the amount, on the 

payment of which the insurer gets a valid 

discharge of its liability under the policy. 

The amount, however, can be claimed by 

the heirs of the assured in accordance 

with the law of succession governing 

them.  
 1.2 An analysis of the provisions of 

Section 39 of the Act clearly established 

that the policy holder continues to hold 

interest in the policy during his life time 

and the nominee acquires no sort of 

interest in the policy during the life time 
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of the holder. If that is so, on the death of 

the policy holder the amount payable 

under the policy becomes part of his 

estate which is governed by the law of 

succession applicable to him, such 

succession may be testamentary or 

intestate. The tenuous character of the 

right of a nominee becomes more 

pronounced when one contrasts the 

provisions of Section 39 with that of 

Section 38. 
 Section 39 of the Act was not 

intended to act as a third mode of 

succession provided by the stature and 

incorrectly styled as "statutory testament" 

by the Delhi High Court.  
 1.3 The language of Section 39 of the 

Act is neither capable of altering the 

course of succession under law nor can be 

said to have equated a nominee to an heir 

or legatee." 
  
 "Modern Law Publications" 

published an exhaustive commentary on 

Banking Law with new developing areas 

like MICR technology etc. under the 

name of "Banking Law and Practice by 

R.K. Gupta", Joint Legal Advisor, 

Reserve Bank of India, Legal Department, 

Central Office, Mumbai, with a foreword 

by Hon'ble Mr. Justice G.P. Mathur, 

Judge Supreme Court in two volumes. In 

above commentary on "Banking Law and 

Practice", Volume I published in the year 

2012 in Chapter 7 at page 1.513 rights of 

survivor regarding joint accounts have 

been described as under :-  
 

 "Joint Account payable to former or 

survivor. - When the fixed deposit is 

payable to Former or Survivor, the 

deposit is payable to the former so long 

he is alive and after his death, the deposit 

is payable to the survivor. The survivor 

cannot claim the amount on maturity, if 

the former is alive. In such cases, the 

legal representatives of the account 

holder who had died have no claim 

against the bank.  
 The survivor does not become 

absolute owner of the maturity proceeds. 

He holds the said amount in trust for the 

legal heirs of the account holder who has 

died. In Guran Ditta V. Ram Ditta (AIR 

1928 Privy Council 172), where the 

deposit was held by a person with his wife 

on the terms that it is payable to either or 

survivor, the court held that on the death 

of the husband, it does not constitute a 

gift by him to his wife and there is a 

resulting trust in her favour in the 

absence of proof and contrary intention, 

there being no presumption in India of an 

intended advancement in favour of his 

wife."  
 

 28.  The Vth Edition of 2010 of The 

Banking Law - in Theory and Practice, by 

S.N. Gupta, Advocate, narrates the 

consequences on death of one of the joint 

holder, at page 237 as under :-  
 

 "'Former or Survivor' or 'Either or 

Survivor' accounts are opened which are 

operated by the 'Former or Survivor' or 

'Either or Survivor'.  
 What will happen if there is death of 

one of the joint account holders whether 

the bank can get the proper discharge by 

paying in account of survivor. Another 

question will arise as to what is the 

liability of the survivor and whether he 

has to make some payments to the heirs 

and legal representatives of the deceased 

joint holder.  
 In such cases so far as the bank is 

concerned we can say that the bank will 

get a proper discharge by paying to the 

survivor. However, the survivor will be 

accountable to the heirs of the deceased 
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joint holder. In the absence of a proof of 

the intention of the deceased to make the 

survivor the owner."  
 

 29.  Reserve Bank of India issues 

guidelines, instructions, directions to its 

'Scheduled Commercial Banks' from time 

to time in order to improve quality of 

customer service. Parties counsel brought 

before the Court "Circular Letter of 

Reserve Bank of India" dated 9th June, 

2005 issued by it to 'Scheduled 

Commercial Banks' in ordinary course of 

business, which is being reproduced 

hereunder highlighting the details 

mentioned in its paras 1 and 2, which are 

relevant to the facts of the case :-  
 

 "RBI/2004-05/490  
 DBOD.No.Leg. 

BC.95/09.07.005/2004-05  
 June 09, 2005  
 

 To  
 The Chairman/CEOs of All the 

Scheduled Commercial Banks  
 (Excluding RRBs)  

  
 Dear Sir,  
 

 Settlement of claims in respect of 

deceased depositors - Simplification of 

Procedure  
 

 Pursuant to the announcement in the 

Mid-Term Review of the Annual Policy of 

the RBI on November 3, 2003, the 

Committee on Procedure and 

Performance Audit on Public Services 

(CPPAPS) was constituted by the RBI 

with a view to improving the quality of 

public services to the common person. 

The Committee in its Report No.3 on 

'Banking Operations : Deposit Accounts 

and other Facilities Relating to 

Individuals (Non-Business)', observed 

that the tortuous procedures, particularly 

those applicable to the family of a 

deceased depositor, caused considerable 

distress to such family members. While 

the instruction regarding settlement of 

claims of the deceased depositors had 

been issued to the banks vide our circular 

No.DBOD.BC.148/09.07.007/99-2000 

dated March 14, 2000 and 

BC.56/09.07.007/2000-01 dated 

December 6, 2000, the present 

dispensation has been reviewed in the 

light of the recommendations of the 

CPPAPS and the following instructions 

are being issued, in supersession of all the 

earlier instructions on the subject, to 

facilitate expeditious and hassle-free 

settlement of claims on the death of a 

depositor.  
 

 2. ACCESS TO BALANCE IN 

DEPOSIT ACCOUNT 
 (A) Accounts with survivor/nominee 

clause 
  
 2.1 As you are aware, in the case of 

deposit accounts where the depositor had 

utilized the nomination facility and made 

a valid nomination or where the account 

was opened with the survivorship clause 

("either or survivor", or "anyone or 

survivor", or "former or survivor" or 

"latter or survivor"), the payment of the 

balance in the deposit account to the 

survivor(s)/nominee of a deceased deposit 

account holder represents a valid 

discharge of the bank's liability provided : 
 (a) the bank has exercised due care 

and caution in establishing the identity of 

the survivor(s)/nominee and the fact of 

death of the account holder, through 

appropriate documentary evidence;  
 (b) there is no order from the 

competent court restraining the bank from 
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making the payment from the account of 

the deceased; and  
 (c) it has been made clear to the 

survivor(s)/nominee that he would be 

receiving the payment from the bank as a 

trustee of the legal heirs of the deceased 

depositor, i.e., such payment to him shall 

not affect the right or claim which any 

person may have against the 

survivor(s)/nominee to whom the payment 

is made. 

 
 2.2 It may be noted that since 

payment made to the survivor 

(s)/nominee, subject to the foregoing 

conditions, would constitute a full 

discharge of the bank's liability, 

insistence on production of legal 

representation is superfluous and 

unwarranted and only serves to cause 

entirely avoidable inconvenience to the 

survivor(s)/nominee and would, therefore, 

invite serious supervisory disapproval. In 

such case, therefore, while making 

payment to the survivor(s)/nominee of the 

deceased depositor, the banks are advised 

to desist from insisting on production of 

succession certificate, letter of 

administration or probate, etc., or obtain 

any bond of indemnity or surety from the 

survivor(s)/nominee, irrespective of the 

amount standing to the credit of the 

deceased account holder. 
 3. Premature Termination of term 

deposit accounts .............. 
 4. Treatment of flows in the name of 

the deceased depositor ...... 
 5. Access to the safe deposit 

lockers/safe custody articles ........ 
 6. Time limit for settlement of claims 

.................. 
 7. Provisions of the Banking 

Regulation Act, 1949 ............. 
 8. Simplified operational 

systems/procedures .............. 

 9. Customer Guidance and Publicity 

.............. 
 10. These instructions should be 

viewed as very critical element for 

bringing about significant improvement in 

the quality of customer service provided 

to survivor(s)/nominee(s) of deceased 

depositors. 
 

11. Please acknowledge receipt. 
 

Yours faithfully,  
(Anand Sinha)  
Chief General Manager-in-Charge"  
 

 30.  A photo copy of the Circular 

letter dated 9th June, 2005 of Reserve 

Bank of India is being placed on record as 

part of record.  
 

 "In the case of Dalavayi 

Nagarajamma Vs. State Bank of India 

AIR 1961 Andhra Pradesh 320, the High 

Court of Andhra Pradesh held that  
 

 "Where A deposits his own money in 

the joint names of himself and B (who 

may be his wife, daughter or any other 

person) on the terms that it is payable to 

either or survivor, the deposit on A's 

death does not constitute a gift by him to 

B. The burden of proof lies upon B in 

whose name the deposit is jointly taken to 

prove that a gift was intended or made. 

The mere fact that it is taken in the joint 

names does not lead to the conclusion 

that a gift was made to the other person."  
 

 31.  In the case of Padmanabhan 

Bhavani Vs. Govindan AIR 1975 Ker 83, 

considering above mentioned decision of 

Andhra Pradesh High Court in case of 

Dalavayi Nagarajamma (supra) wherein 

"one Ramaswamy deposited Rs.10,000/- 

in the joint names of himself and his 
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concubine, who was the appellant, 

payable to either or survivor and after 

Ramaswamy's death, the appellant 

claimed the balance at the credit of the 

account on the ground that he had 

intended to make a gift of the amount of 

Rs.10,000/- to her, it was held that the 

appellant had not discharged the onus 

which was on her of proving the gift and 

that the mere fact that the deposit was 

made in the joint names does not lead to 

the conclusion that Ramaswamy gifted 

the amount to her", the High Court of 

Kerala formulated following propositions 

in para 6 of judgment :-  
 

 "(i) A deposit made by a Hindu of his 

money in the joint names of himself and 

his wife or any other person, on the terms 

that it is payable to either or survivor, 

does not on his death constitute a gift by 

him to the other person.  
 (ii) In such a case without any 

declaration of trust, there is a resulting 

trust in favour of the depositor in the 

absence of any contrary intention or 

unless it can be proved that an actual gift 

of the amount was intended. 
 (iii) The principle of English Law 

that a gift to a wife is presumed, where 

money belonging to the husband is 

deposited at a Bank in her name or where 

a deposit is made, in the joint names of 

both husband and wife has no application 

in India. In other words, there is no 

presumption in India of an intended 

advancement as there is in England. 
 (iv) The burden of proving a contrary 

intention or gift is on the person who 

seeks to rebut the resulting trust in favour 

of the person, who makes the deposit. 
 (v) This burden could be discharged 

either by proving that there was a specific 

gift or that the owner of the money had a 

general intention to benefit the claimant 

and that it was in pursuance of that 

intention that he made the deposit in the 

claimant's name or transferred the deposit 

to the joint names of himself and the 

claimant. 
 (vi) In the absence of such proof the 

amount under the deposit will form part 

of the owner's estate on his death and will 

be partible among the heirs." 
 

 32.  Admittedly 'S' died issue-less 

and plaintiff 'R' and defendant 'G' both 

claims that she was their 'Bua'. 

Undisputedly, there is absolutely no iota 

of evidence on record to show that 

Former 'S' had any intention to gift the 

amount of impugned FDRs in favour of 

Survivor 'G'.  
 

 33.  It can be safely held that 

mandate "Either or Survivor" or "Former 

or Survivor" with regard to mode of 

payment deals only with valid discharge 

of Banks and has nothing to do with the 

law of succession or right of 

successors/legal heirs/legatee of 

deceased-depositor. In such case, if the 

Bank makes full payment of amount due 

to nominee or survivor, it gets a valid 

discharge of dues and has no obligation to 

seek discharge from other legal heirs of 

deceased, before making such payment. 

As per clear instructions mentioned in 

circular of R.B.I. Dated June 9th, 2005, 

issued to all the Commercial Banks 

(reproduced hereinabove), and also in 

view of various decisions discussed 

earlier, the survivor or nominee, has only 

a limited right to receive the amount as a 

trustee of the legal heirs of deceased-

depositor and such payment to 

survivor/nominee, does not affect the 

rights or claims, which any person may 

have against survivor or nominee to 

whom the payment has been made. No 
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doubt above Circular Letter has been 

issued by Reserve Bank of India in the 

year 2005, subsequent in time to the 

dispute, which arose between the parties 

on death of 'S' on 30.1.1985, but it 

contains only instructions or guidelines to 

Commercial Banks for improvement in 

quality of customer service and clarifies 

the legal position, hence is equally 

relevant in instant case.  
 

 34.  In view of discussions made 

above, the Court is of the considered view 

that position of survivor ''G' upon death of 

depositor/former ''S' is only that of a 

nominee, to whom even if the payment of 

amount due had been made by Bank 

(though admittedly has not been made as 

yet), would have been only in due 

discharge of bank obligation and on such 

payment defendant would not have 

become absolute owner of the amount so 

received by her, as survivor/nominee, 

rather would have been only a trustee of 

the legal heirs of ''S' including her legatee 

''R' the plaintiff. Issue no.1 was decided 

by Trail Court in affirmative holding due 

execution of registered Will deed of her 

all movable/immovable properties 

including impugned FDRs by 'S' in favour 

of her nephew plaintiff 'R'. The lower 

Appellate Court did neither disagree with, 

nor displaced above findings. The 

contention of learned counsel for 

defendant that Former 'S' had no right to 

execute Will in respect of impugned 

FDRs, is bogus having no force and the 

findings of lower Appellate Court about 

Will being ineffective, in view of mandate 

mentioned over impugned FDRs, is 

wrong, illegal and perverse, as the lower 

Appellate Court failed to consider that 

survivor does not acquire absolute rights, 

rather his/her rights are that of a nominee 

or trustee of legal heirs of Former.  

 35.  The Court is of the considered 

view that lower Appellate Court has 

committed grave and manifest error and 

acted wrongly and illegally in carving out 

a new case itself with regard to Will being 

ineffective in view of mandate mentioned 

over impugned FDRs as well as non 

maintainability of suit on this Count. The 

substantial question of law no.2 is, 

therefore, decided in affirmative in favour 

of plaintiff against the appellant.  
 

 36.  In view of discussions made 

above, the Court has come to the 

conclusion that learned lower Appellate 

Court has committed grave and manifest 

error of law and acted wrongly and 

illegally in allowing the first appeal by 

setting aside judgment and decree passed 

by Trial Court, without displacing the 

findings recorded by Trial Court. The 

impugned judgment and decree do not 

deserve to stand and are liable to be set 

aside and appeal is liable to be allowed.  
 

 37.  The appeal is allowed accordingly. 

The impugned judgment and decree dated 

18.1.2002 passed by Additional District 

Judge, Kanpur Nagar, the lower Appellate 

Court in Civil Appeal No.264 of 2001, Smt. 

Gurpyari Devi Vs. Ram Krishna Puri and 

others are set aside and the judgment and 

decree dated 4.9.2001 passed by Additional 

Civil Judge (Senior Division), Kanpur Nagar, 

the Trial Court decreeing the Civil Suit 

No.193 of 1986 are restored.  
 

 38.  In the circumstances of the case, 

parties shall bear own costs of the 

litigation throughout.  
 

 39.  Interim order, if any, stands vacated.  
 

 40.  Let the lower court record be 

transmitted back to Court below along 
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with a copy of this judgment for 

necessary action, if any, after preparation 

of decree.  
---------- 
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APPELLATE JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 30.08.2019 
 

BEFORE 

 
THE HON'BLE AJAY BHANOT, J. 

 

Second Appeal No. 554 of 2005 
 

Jageshwar Dayal & Ors.        ...Appellants 
Versus 

Rajjan Lal                              ...Respondent 
 
Counsel for the Appellants: 
Sri B. Dayal, Sri V. Sahai, Sri Aman 

Mehrotra 
 

Counsel for the Respondent: 
Sri A.N. Bhargava, Bharti Kashyap, Rajni 
Ojha 
 
A. Court Fees Act, 1870 - Section 6(2) - 
Deficiency of court fees - In the presence 

of deficiency of court fees - Court cannot 
proceed with the suit. 

Held: - Court can enter into the merits and 

proceed with the suit only after full court fee is 
paid - Adjudication of the claim - cannot be 
proceeded if there is Deficiency of court fee.  
                                                     (Para 34) 

 
B. Code of Civil Procedure, 1908 - Order 
XXIII Rule 3 CPC - Compromise of suit - 

Provision is mandatory. 

Held: -Satisfaction of the Court, should be 
duly recorded, in regard to the willingness of 

the parties to compromise the suit, and lawful 
nature of the agreement. The identities of the 
parties, as well as their signatures should be 

fully established before the court – Satisfaction 
of these conditions precedent to a valid 

compromise should be reflected in clear 
findings of the court.  (Para 41) 

Omission to return independent findings regard 
to the willingness of the parties to compromise 
the suit, and lawful nature of the agreement 

makes the order perverse. Findings on the 
identities of parties, identification of signatures 
and the respective counsels, lack material 

particulars and are vague. (Para 42 & 47) 

Second Appeal allowed (E-5) 

Cases relied upon: - 
 

1.Mt. Asghari Begum Vs Fasihuddin AIR 1934 
All. 989 
 

2.Pradeep Kumar & anr. Vs Vishnu Kumar & 
ors. 2018 All. C.J. 2560 
 

3.Hamid Hussain Khan Vs Masood Hussain 
Khan & ors. AIR (39) 1952 All. 279 
 

4.Harmndeep Singh Vs Swaran Singh 2009 
Law Suit (P&H) 640 
 

(Delivered by Hon'ble Ajay Bhanot, J.) 
 

 1.  This second appeal, arises out of 

the judgment and decree dated 

10.05.2005, rendered by the learned 

Additional District Judge, Anupshahar, 

District Bulandshahar in Civil Appeal no. 

2 of 2004 (Jageshwar Dayal and others Vs 

Rajjan Lal), which affirms the judgment 

and decree dated 04.12.2003, entered by 

the learned Civil Judge (Junior Division), 

Bulandshahar, in Original Suit no. 231 of 

2001, Jageshwar Dayal and others Vs 

Rajjan Lal. 
 

 2.  This second appeal is instituted by 

the plaintiffs in the Original Suit no. 231 

of 2001, Jageshwar Dayal and others Vs 

Rajjan Lal. 
 

 3.  The following genealogical table, 

depicts the respective positions of parties, 

to the litigation: 
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  Nannamal (deceased)  
 Shyo Prasad Gulab Dei Rajjanmal                    

Shanti Devi  
 (deceased)                       (deceased) 

(defendant-respondent)  
 Suman Kumari Manorama Devi 

Gayatri Jageshwar Dayal  
 (deceased)  
 

 4.  The plaintiffs-appellants brought 

civil action, against the defendant-

respondent, by instituting a suit for 

declaration and injunction. The suit was 

registered as Original Suit No. 231 of 

2001, Jageshwar Dayal and others Vs 

Rajjan Lal before the learned Civil Judge 

(Junior Division), Bulandshahar. The 

plaintiffs-appellants in the suit claimed to 

be true owners in possession of the 

property in dispute and sought a 

declaration to that effect. It was further 

prayed, that the defendant-respondent be 

injuncted, from interfering with the 

peaceful possession, of the plaintiffs-

appellants, over the property in dispute. 

The third relief, sought by the plaintiffs-

appellants, was to restrain the defendant-

respondent, from alienating the disputed 

property in favour, of a third party. 
 

 5.  Before the issues were framed, a 

written compromise, purportedly executed 

between the parties on 30.05.2001, was 

filed in the learned trial court. The 

defendant-respondent, by application 

27Ga-2, denied the compromise. 
 

 6.  The learned trial court vide order 

dated 24.09.2002 rejected the application 

27Ga-2 of the defendant-respondent. The 

order dated 24.09.2002, found that the 

compromise is only a document in the 

record, and till the court passes 

appropriate orders, the compromise is 

ineffective and cannot be acted upon. 

 7.  The trial court framed the 

following issues; 
 

 "(i) Whether the plaintiff is the owner 

of the entire property in dispute?  
 (ii) Whether the plaint was under 

valued and there was a deficiency in court 

fee? 
 (iii) Whether disputed property is a 

joint property of the parties in which all 

parties are entitled to an equal share? 
 (iv) Whether the plaintiff is entitled 

to any relief? 
 

 8.  The issues were framed i.e. on 

07.08.2003, and the issue no. 2 was 

decided, on date. By order dated 

07.08.2003, the learned trial court, found 

that the valuation of the property in 

dispute was Rs. 10,000/-. The learned trial 

court, by the said order, directed the 

plaintiffs-appellants, to amend the 

valuation of the plaint and deposit the 

deficient court fee, within a period of one 

week. Additional time was granted by the 

court, since the defects were not rectified 

in time. 
 

 9.  However, the plaintiffs-appellants 

did not carry out the necessary 

amendment, nor did they deposit the 

deficient court fee. On 28.10.2003, an 

application registered as Paper No. 34-

A/1 was moved by the plaintiffs-

appellants, for enlargement of time to 

cure the deficiencies. 
 

 10.  The ordersheet of the learned trial 

court goes silent thereafter, on whether the 

amendment was carried out or not, and 

whether the plaintiffs-appellants had 

deposited the deficient court fees. 
 

 11.  The original records, of the 

learned trial court, are before this Court. 
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Learned counsel for both the parties 

perused the record. The learned counsels 

for both the parties, confirm that the 

plaintiffs-appellants did not carry out the 

amendment in the plaint, and failed to 

deposit the deficient court fees. No orders 

were passed on application marked as 

Paper No. 34A/1. These undisputed facts, 

lie at the core of the controversy, in this 

appeal. 
 

 12.  An application, numbered as 

Application no. 35-A/2 was filed, by the 

defendant-respondent, before the learned 

trial court on 04.12.2003, to decree the suit, 

in light of the compromise agreement, dated 

30.05.2001. The application, bears an 

endorsement of the counsel of the plaintiffs-

appellants, seeking time to file an objection, 

to the said application. 
 

 13.  The learned trial court decided the 

Application no. 35-A/2 and the suit on the 

foot of the compromise dated 30.05.2001 

and entered a judgment and decree on 

04.12.2003. The judgement dated 

04.12.2003, passed by the learned trial 

court, records that a compromise agreement, 

was executed between the parties on 

30.05.2001, and the same is in the record of 

the court. The learned trial court, in the 

judgement dated 04.12.2003, thereafter 

finds that "by the compromise agreement 

(Paper No. 22-A/1) the parties are ready to 

compromise". The judgement dated 

04.12.2003, finally decreed the suit, in 

terms of the compromise deed and the 

compromise was made part of the decree. 

The judgment of the learned trial court did 

not consider the objection of the plaintiff-

appellant to the application no. 35A-2, 

tendered by the defendant-respondent. 
 

 14.  The plaintiffs-appellants carried 

in appeal, the judgment and decree, of the 

learned trial court dated 04.12.2003, 

before the learned Additional District 

Judge, Bulandshahar. The appeal was 

registered, as Appeal No. 2 of 2004, 

Jageshwar Dayal and others Vs Rajjan 

Lal. Various grounds, against the 

judgment and decree of the learned trial 

court, were stated in the memo of appeal. 

The grounds relevant at this stage, 

specifically emphasized the objection 

taken by the plaintiffs-appellants on 

04.12.2003, and endorsed on the 

application no. 35-A/2, submitted by the 

defendant-respondent, to decree the suit in 

terms of the compromise. The omission of 

the trial court to consider the said 

objection, was also a ground in the memo 

of appeal. 
 

 15.  The learned Appellate Court 

framed one issue for determination, 

"Whether the learned trial court while 

entering its judgment and decree dated 

04.12.2003, over looked the material in 

the record, and misdirected itself in law, 

by passing an arbitrary order?" 
 

 16.  The learned appellate court in its 

judgment dated 10.05.2005, found that the 

compromise dated 30.05.2001, was filed 

by both the parties in the court. The 

judgment of the learned appellate court, 

thereafter records, that no objection was 

tendered by the plaintiffs-appellants, in 

regard to the compromise. The only 

objection to the compromise came from 

the defendant-respondent which was 

rejected by the learned trial court. 
 

 17.  The learned appellate court thus 

concurred with the learned trial court, that 

no objection had been tendered by the 

plaintiffs-appellants to the compromise. 

In its narration of facts, though, the 

appellate court noticed the objection made 
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by the plaintiffs-appellants before the trial 

court seeking time to enter its opposition, 

to the application No. 35-A submitted by 

the defendant-respondent. However, no 

finding in that regard was returned by the 

learned appellate court. The appellate 

court was in agreement, with the trial 

court, to decree the suit on the foot of the 

compromise. 
 

 18.  The appellate court in its 

judgment dated 10.05.2005, also dealt 

with the issue, regarding deficiency in 

payment of court fees, and failure of the 

plaintiffs-appellants, to make the 

amendments to the plaint. The appellate 

court judgment, held that in view of the 

compromise between the parties, issue of 

deficiency in court fee was irrelevant. 
 

 19.  In this manner, the learned 

appellate court, as well as the learned trial 

court, abstained from deciding the 

objection of plaintiffs-appellants to the 

compromise. The learned courts also 

opined that deficiency in court fees and 

failure to amend the plaint on merits, had 

lost relevance, in light of the compromise 

between the parties. 
 

 20.  In the wake of such findings, the 

appeal filed by the plaintiffs-appellants, 

came to be dismissed and the judgment & 

decree of the learned trial court was 

affirmed, by the learned appellate court, 

in its judgment and decree dated 

10.05.2005. 
 

 21.  Sri B. Dayal, learned counsel for 

the appellants, submits that the judgments 

and decrees of the learned trial court, as 

well as learned appellate court, 

respectively decreeing the suit in terms of 

the compromise, was in the teeth of 

Section 6(2) of the Court Fees Act, 1870. 

The judgments of both the learned courts, 

are in excess of jurisdiction. The courts 

could not enter into the consideration of 

the compromise, in the face of admitted 

deficiency in the court fee. 
 

 22.  Learned counsel for the 

plaintiffs-appellants, further submits, that 

the impugned judgements, completely 

over looked the objection by the 

plaintiffs-appellants to the application, 

filed by the defendant-respondent, to 

decree the suit, in terms of the 

compromise. The judgments & decrees 

impugned are in violation of Order XXIII 

Rule 3 CPC. 
 

 23.  In opposition, Mrs. Rajni Ojha, 

learned counsel for the defendant-

respondent, submits that the appeal before 

the learned appellate court, as well as the 

instant second appeal, are not 

maintainable in view of the bar in Section 

96(3) CPC. Elaborating her submissions, 

she contends, that findings of fact, had 

been returned by the learned courts of 

earlier instance, that the compromise was 

duly arrived at, and hence the bar in 

Section 96 (3) CPC read with Order 

XXIII Rule 3 CPC, will apply in full force 

to the facts of this case. Secondly, the 

issue of court fees ceases to be relevant, 

after the parties arrived at a compromise. 
 

 24.  The parties agreed during the 

arguments, that following substantial 

questions of law arise for determination in 

this second appeal. 
 

 (i) Whether the learned appellate 

court and the learned trial court erred in 

law by proceeding with the suit and 

decreeing it in terms of the compromise, 

even in the admitted presence of 

deficiency of court fees, and lack of 
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incorporation of amendment to the plaint 

in regard to valuation of the suit? 
 (ii) Whether the judgment of the 

learned trial court as well as learned 

appellate court are rendered perverse and 

illegal, on account of omission on the part 

of the learned both courts, to return 

independent findings on the objection 

endorsed by the plaintiffs-appellants on 

the application no. 35A filed by the 

defendant-respondent?. 
 (iii) Whether the learned appellate 

court erred in law by affirming the 

judgment of the learned trial court, 

without finding the compliance of Order 

XXIII Rule 3 C.P.C.? 
(iv) Whether the appeals before the 

learned first appellate court as well as 

this Court are maintainable? 
 

 25.  The levy of court fee, is 

governed and regulated by the Court Fees 

Act, 1870 (hereinafter referred to as "Act 

of 1870"). The Act of 1870 is a complete 

code. The consequences of short payment 

of court fee, and failure to rectify the 

defect by making good the deficiency in 

court fee, are provided in Section 6(2) of 

Court Fees Act, 1870. The provision bears 

relevance to the instant controversy, and it 

would be apposite to extract the same 

before proceeding further; 
 

 "6. Fees on documents filed, etc in 

Mufassil Courts or in Public Offices-

(1)........  
 (2) Notwithstanding the provisions of 

sub-section (1), a Court, may receive 

plaint or memorandum of appeal in 

respect of which an insufficient fee has 

been paid, but no such plaint or 

memorandum of appeal shall be acted 

upon unless the plaintiff or the appellant, 

as the case may be, makes good the 

deficiency in court-fee within such time as 

may from time to time be fixed by the 

Court." 
 

 26.  Answers to two of the 

substantial questions of law, framed 

herein above, will turn largely, on the 

interpretation, of the above said provision. 
 

 27.  A perusal of Section 6(2) of the 

Act of 1870, discloses that even on 

insufficient payment of fee, the court may 

receive a plaint or a memorandum of 

appeal. The second part of Section 6(2), 

creates an embargo on further action, to 

be taken on a plaint or memorandum of 

appeal, which is deficient in court fee. 

However the disability imposed is not 

permanent, and shall stand removed, once 

the plaintiff or the appellant, as the case 

may, be makes good the deficiency in 

court fee, within the time fixed by the 

court. The defect is curable and can be 

rectified by payment of court fee in full. 
 

 28.  Section 6(2) of the Act of 1870 

and in particular the phrase therein "shall 

be acted upon" fell for consideration, on 

more than one occasion, before this Court. 
 

 29.  The consequences of the 

deficiency in payment of court fee, on the 

suit action, were determined by this Court 

in Mt. Asghari Begum Vs Fasihuddin 

reported at AIR 1934 Allahabad 989, 

wherein it was ruled: 
 

 "There would be no proper suit 

before the Court till the deficiency in 

court-fee had been paid. The only order 

that could be passed by the learned 

Subordinate Judge was one rejecting the 

plaint. No order permitting the plaintiff to 

withdraw the suit and to bring a fresh suit 

could have been made on the basis of an 

insufficiently stamped plaint, which was 
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liable to be rejected. In this view of the 

case, the plaintiff has paid what was due 

by her, and she is not entitled to get back 

the money. The application in revision is 

accordingly dismissed with costs."  
 

 30.  In Pradeep Kumar and 

another Vs Vishnu Kumar and others, 

reported at 2018 All. C.J. 2560, this 

Court, interpreted the expression "no such 

plaint or memorandum of appeal shall be 

acted upon" as occurring in Section 6(2) 

of the Court Fees Act, 1870. This Court in 

Pradeep Kumar (supra) held: 
 

 "In so far as sub-section (3) of 

section 6 is concerned, it restricts the 

right of the court to proceed further with 

the suit or appeal, if a question of 

deficiency in court-fee in respect of any 

plaint or memorandum of appeal has been 

raised by an officer mentioned in Section 

24-A. Proceeding further in a suit or an 

appeal would mean proceeding further on 

the claim made in the suit or in the appeal 

or on the applications seeking interim 

relief to serve that claim. It does not take 

away the right of the plaintiff to abandon 

any part of his claim. When a plaintiff 

abandons part of his claim, he does not 

proceed further with his claim made in 

the suit. The process /act of abandonment 

of a part of the claim made in a suit does 

not amount to proceeding further in the 

suit."  
 

 31.  The consequences of deficiency 

of court fees and the scope of expression 

"proceeding with the suit" in Section 6(3) 

of the Court Fees Act, 1870 were also 

considered in Hamid Hussain Khan Vs 

Masood Hussain Khan and others 

reported at AIR (39) 1952 Allahabad 

279. The determination of this Court of 

the aforesaid legal question is as follows; 

 "29. Under Section 6(3) Court-fees 

Act, as amended in U. P. when a question 

of deficiency in court-fee is raised by the 

Inspector of Stamps, the Court is directed, 

before proceeding further with the suit or 

appeal, to record a finding whether the 

court fee paid is sufficient or not. If the 

Court finds that the court-fee paid is 

insufficient, it shall call upon the plaintiff 

to make good the deficiency within such 

time as it may fix and in case of default 

shall reject the plaint; provided that the 

Court may, for sufficient reasons to be 

recorded proceed with the suit, if the 

plaintiff gives security to the satisfaction 

of the Court for payment of the deficiency 

in court-fee within such further time as 

the Court may allow.  
 30. As stated above, the Court does 

not appear to have decided the question 

of court-fee before proceeding with the 

receivership application. The question is 

whether proceeding with the receivership 

application amounts to "proceeding with 

the suit" I thick that it does. A application 

for the appointment of a receiver is made 

in the suit and is part of the proceedings 

of the suit. It is true that it does not raise 

a question upon the merits of the suit itself 

but it is certainly an interim matter 

connected with the suit. The words 

'proceeding with the suit', as mentioned in 

Section 6(a) must be read in the context of 

Section 28 Court fees Act which provides 

that no document shall be of any validity 

unless and until it is properly stamped. If 

the plaint is not properly stamped, the 

Court ought not to take any action upon it 

so as to give relief to the plaintiff by way 

of an interim injunction or an order of 

appointment of a receiver, or otherwise. 
 31. The fact that the defendant's 

application in revision against the order 

of the lower Court directing the hearing 

of the receivership application before the 
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issue of court-fee was decided was 

dismissed by this Court does not debar 

this Court from considering in this appeal 

the question whether in the circumstances 

the Courts below bad jurisdiction to 

proceed with the hearing of the 

receivership application. The reason is 

that the revision was dismissed not on the 

merits, but on a preliminary point that the 

revision was not maintainable." 
 

 32.  The preceding findings of facts, 

the case law in point, and the bare words 

of the statute, will enable us to distill the 

import of Section 6(2) of the Act of 1870, 

and its impact on this case. 
 

 33.  The words "no plaint or 

memorandum of appeal shall be acted 

upon" essentially places a jurisdictional 

fetter on the court. Jurisdiction, is the 

authority conferred by law upon a court, 

to try a lis. Before proceeding to try any 

lis, or pronouncing any judgment on the 

claim or part thereof, courts have to see 

that all jurisdictional pre-requisites, are 

satisfied. 
 

 34.  A court can enter into the merits 

of a controversy, and/or proceed with any 

aspect of the claim, only after full court 

fee as determined by the court, is paid. 

The suit proceedings become dormant, 

when deficiency in court fee is found. But 

the jurisdiction of the court to process the 

claim revives, once the deficiency is 

removed. Failure to remove the deficiency 

after opportunity, may entail dismissal of 

the suit. In any case, the adjudication of 

the claim or part thereof, which is subject 

of the suit, cannot be proceeded with, in 

the wake of deficient court fee. 
 

 35.  The plaintiff had not amended 

the plaint, and there was deficiency in 

payment of court fee, despite orders of the 

trial court. 
 

 36.  In these facts, the learned trial 

court as well as the learned appellate court, 

did not have the jurisdiction, to enter into an 

exercise under Order XXIII Rule 3 CPC, 

return any findings in regard to the 

compromise, and pass a judgment and 

decree on the foot of such compromise. The 

learned trial court as well as learned 

appellate court, exceeded their jurisdiction, 

and acted contrary to a statutory embargo 

created by Section 6(2) of the Court Fee 

Act, by acting upon the compromise dated 

30.05.2001, and entering their respective 

judgments and decrees, on the foot thereof, 

in the face of admitted deficiency in 

payment of court fee and failure of the 

plaintiff-appellant to amend the plaint. 
 

 37.  The first question of law is 

accordingly answered as follows: 
 

 "The learned appellate court and the 

learned trial court erred in law by 

proceeding with the suit and decreeing it 

in terms of the compromise, even in the 

admitted presence of deficiency of court 

fees, and lack of incorporation of 

amendment to the plaint in regard to 

valuation of the suit". 
 

 38.  Compromise, between the 

parties to a lis, is an act of litigative 

repose, which terminates the litigation. 

Compromise is an act of which parties to 

a lis, to settle the dispute on acceptable 

terms with mutual consent . Legislature 

has accorded sanctity, to act of the parties 

to settle their dispute, by compromise 

agreements. The procedure for effecting a 

valid compromise, provided in Order 

XXIII Rule 3 CPC, is summary in detail 

but substantive in content. 
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 39.  Order XXIII Rule 3 CPC. is 

reproduced here under, for ready 

reference: 
 

 3. Compromise of suit - Where it is 

proved to the satisfaction of the Court 

that a suit has been adjusted wholly or in 

part by any lawful agreement or 

compromise [in writing and signed by the 

parties] or where the defendant satisfied 

the plaintiff in respect of the whole or any 

part of the subject-matter of the suit, the 

Court shall order such agreement, 

compromise satisfaction to be recorded, 

and shall pass a decree in accordance 

therewith [so far as it relates to the 

parties to the suit, whether or not the 

subject-matter of the agreement, 

compromise or satisfaction in the same as 

the subject-matter of the suit:] 
 [Provided that where it is alleged by 

one party and denied by the other that an 

adjustment or satisfaction has been 

arrived at, the Court shall decide the 

question; but not adjournment shall be 

granted for the purpose of deciding the 

question, unless the Court, for reasons to 

be recorded, thinks fit to grant such 

adjournment.]  
 [ Explanation-An agreement or 

compromise which is void or voidable 

under the Indian Contract Act, 1872 (9 of 

1872), shall not be deemed to be lawful 

within the meaning of this rule;]  
 

 40.  Compromise not only brings the 

parties to a litigative terminus, but also 

bars further litigation, by prohibiting any 

appeal against a compromise decree. The 

parties are barred from agitating the 

matter any further, after the compromise 

decree is passed. The parties cannot be 

rushed into a compromise. The essence of 

a compromise, is in a voluntary 

agreement, between the parties, to settle 

the matter by mutual consent. The 

procedure prescribed under Order XXIII 

Rule 3 CPC, rules out all elements of 

fraud, misrepresentation, coercion and 

anything which makes a compromise non 

voluntary. 
 

 41.  Hence, there has to be strict 

compliance of the procedure prescribed in 

Order XXIII Rule 3 CPC. The provision 

is mandatory, and has to be scrupulously 

adhered to. The satisfaction of the Court, 

should be duly recorded, in regard to the 

willingness of the parties to compromise 

the suit, and lawful nature of the 

agreement. The identities of the parties, 

either in person, or through their counsel 

as well as their signatures should be fully 

established before the court with full 

material particulars. Satisfaction of these 

conditions precedent to a valid 

compromise should be reflected in clear 

findings of the court. 
 

 42.  In the instant case, the findings 

of the trial court and the appellate court, 

on the identities of parties, identification 

of signatures and the respective counsels, 

lack material particulars and are vague. 
 

 43.  The learned trial court as well as 

learned appellate court under the 

judgments dated 10.05.2005 and 

04.12.2003 respectively, have not 

recorded their satisfaction on the basis of 

the material in the record, in regard to the 

willingness of the parties to the 

compromise and the lawful nature of the 

agreement. 
 

 44.  The mandate of Order XXIII 

Rule 3 CPC, as stated in the preceding 

paragraphs, was not observed by the 

learned trial court, as well as the first 

appellate court. The compromise decree 
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was passed by the trial court in violation 

of the provisions of Order XXIII Rule 3 

CPC. 
 

 45.  This requirement assumes 

greater importance, in this case, in view 

of some peculiar facts. The plaintiffs-

appellants had endorsed an objection to 

the compromise on the application, filed 

by the defendant-respondent, dated 

04.12.2003, registered as Paper No. 35A-

2. The learned trial court took no account 

of the aforesaid objection. The learned 

trial court did not return a finding on the 

said objection made by the plaintiff-

appellant. This omission by the learned 

trial court was a ground in the memo of 

appeal before the first appellate court. The 

learned appellate court, noticed the 

objection of the plaintiffs-appellants, to 

the compromise, but neglected to make a 

finding on the same. 
 

 46.  True it is, that the plaintiffs-

appellants had on earlier occasion, 

affirmed the compromise, in response to 

the application dated 04.07.2001 by the 

defendant-respondent, denying the 

compromise. On different occasions, both 

parties had reversed their stands on the 

compromise before the trial court. In such 

situation, it was imperative to determine 

the nature of the objection. The judgments 

assailed in this second appeal have been 

rendered in violation of Order XXIII Rule 

3 CPC. 
 

 47.  The findings of the learned trial 

court, and the learned appellate court, that 

the appellant did not object to the 

compromise are perverse and contrary to 

the record. 
 

 The second and third questions of 

law are accordingly answered as follows;  

 (2) The judgment of learned 

appellate court was rendered perverse and 

illegal, by its agreement with the learned 

trial court that the plaintiffs-appellants 

had no objection to the compromise, since 

it overlooked the admitted fact in the 

record, that the plaintiffs-appellants had 

endorsed an objection to the application 

35-A, before the learned trial court and 

duly reiterated the same in the memo of 

appeal. 
 (3) The learned appellate court erred 

in law, by affirming the judgment and 

decree of the learned trial court, which 

was passed in violation of Order XXIII 

Rule 3 CPC. 
 

 48.  The legislature has vested 

sanctity in a mutual settlement by 

according finality to a compromise 

agreement. Of course the compromise has 

to be entered into lawfully before a court 

of law. The Courts acknowledge, the 

quietus to the controversy, brought about 

by such compromise. Appeals, against a 

judgment and decree, passed on the foot 

of a compromise are barred. Section 96(3) 

of CPC prohibits any appeal, against a 

decree passed on a compromise, between 

the parties. The intent of the legislature is 

not far to seek. Creating successive 

avenues of appeal, against a judgment and 

decree passed on the foot of a 

compromise, would defeat the purpose of 

settlement by compromise. Successive 

avenues of appeal, would draw the 

parties, into an endless orbit of litigation, 

which they seek to end by the 

compromise. 
 

 49.  Considering the issue of 

maintainability of an appeal and a second 

appeal, arising out of a judgment and 

decree passed on a compromise the 

Hon'ble Punjab & Haryana High Court in 
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Harmndeep Singh Vs Swaran Singh 

reported at 2009 Law Suit (P&H) 640, 

answered the aforesaid question as under: 
 

 "24. The judgment and decree passed 

by the learned lower appellate Court was 

on the basis of compromise, which is 

again not appealable. The prerequisite for 

permitting the assignee to file an appeal 

in this Court, the judgment/decree should 

be appealable to the High Court. Once it 

is proved, that the decree is not 

appealable, the application or the appeal 

filed by the applicant-appellant cannot be 

entertained."  
 

 50.  The argument of Smt. Rajini 

Ojha, learned counsel for the respondent 

regarding non maintainability of the 

appeals, before the first appellate court as 

well as this Court, seems attractive at first 

sight, and settled both by statute and 

authority. However, in light of the 

established facts of this case and legal 

narrative rendered in the earlier part of the 

judgment, the arguments do not stand up 

to judicial scrutiny. 
 

 51.  Admittedly, there is a legislative 

bar, against taking a judgment and decree, 

passed on the foot of a compromise, in 

appeal. Such bar is however, is premissed 

on two facts. Firstly, the trial court, had 

the jurisdiction to render the judgment 

and decree on the foot of a compromise. 

Secondly such judgment and decree had 

been rendered in strict adherence to the 

provisions of Order XXIII Rule 3 CPC. In 

case, the trial court was not vested with 

the jurisdiction, to enter a judgment on the 

foot of a compromise, the bar of Section 

96(3) CPC will not apply. There can be 

no two ways about it. In the event, any 

other interpretation is adopted, an 

absurdity would be a sure consequence. In 

that case, a judgment passed by a court, 

without jurisdiction, would become final. 

The aggrieved party, would not have any 

legal recourse, even against a judgment, 

which was beyond the jurisdiction of the 

court. Consent of parties cannot confer 

jurisdiction on courts. 
 

 52.  It has already been found, in the 

earlier part of the judgment, that the 

learned trial court had exceeded its 

jurisdiction and its judgment violated 

Order XXIII Rule 3 C.P.C. The appeal 

before the first appellate court, was 

maintainable to determine among other 

issues, the issue of excess of jurisdiction 

and compliance of Order XXIII Rule 3 

C.P.C. The instant second appeal is 

maintainable on like grounds. 
 

 53.  Smt. Rajini Ojha, learned 

counsel for the respondents has relied 

upon various judgments, relating to 

estoppels created against the parties, on 

account of compromise, and a consent 

decree passed on the basis thereof. 

However, the judgments are not 

applicable, to the facts of the instant case, 

in view of the findings the preceding part 

of this judgement. 
 

 54.  The second question of law is 

answered as follows; 
 

 "The appeal before the first appellate 

court as well as the second appeal before 

this court are maintainable, since the trial 

court acted in violation of Order XXIII 

rule 3 CPC did not have the jurisdiction to 

pass the judgment and decree assailed 

before the first appellate court and this 

Court." 
 

 55.  The judgment and decree dated 

04.12.2003, passed by the learned Civil Judge 
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(Junior Division), Bulandshahar, in Original 

Suit no. 231 of 2001, Jageshwar Dayal and 

others Vs Rajjan Lal, and the judgment and 

decree dated 10.05.2005, passed by 

Additional District Judge, Anupshahar, 

District Bulandshahar in Civil Appeal no. 2 of 

2004 (Jageshwar Dayal and others Vs Rajjan 

Lal), are illegal and unsustainable. 
 

 56.  The judgment and decree dated 

04.12.2003, passed by the learned Civil 

Judge (Junior Division), Bulandshahar, in 

Original Suit no. 231 of 2001, Jageshwar 

Dayal and others Vs Rajjan Lal, and the 

judgment and decree dated 10.05.2005, 

passed by Additional District Judge, 

Anupshahar, District Bulandshahar in Civil 

Appeal no. 2 of 2004 (Jageshwar Dayal and 

others Vs Rajjan Lal), are set aside. 
 

 57.  The matter is remitted to the 

learned trial court. 
 

 58.  The suit proceedings commence 

forthwith before the learned trial court 

upon receipt of a certified copy of this 

order. The learned trial court shall grant 

one month and no more time to the 

plaintiffs-appellants to amend the plaint 

and make good the deficiency in the court 

fee. The learned trial court shall decide 

the suit within a period of six months 

thereafter. The learned trial court shall 

proceed on day to day basis, if necessary 

to adhere to the stipulated time line. The 

learned trial court shall not grant any 

adjournment to the parties. The learned 

trial court shall finally decide the suit, in 

accordance with law and consistent with 

the observations made in this judgment. 
 

 59.  In case an appeal is filed against 

the judgment & decree of the trial court, 

the appellate court shall decide the appeal 

within two months. 

 60.  Second appeal is allowed to the 

extent indicated above.  
---------- 
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A. Land Acquisition Act, 1894 - Market 
Value - Determination of market value 
has to be made as per market rate, 

prevailing on the date of publication of 
notification under section 4 (1) of Act, 
1894. (Para 33) 

B. Land Acquisition Act, 1894 - Market 
Value vis-à-visCircle rates - For the 
purposes of determining market value, 

under Section 23 of Act, 1894 - circle 
rate fixed by Collector for the purposes 
of stamp duty, under Stamp Act, 1899 - 
would not be a relevant material unless 

such determination is under a statutory 
obligation and after following the 
prescribed procedure. (Para 36 & 38) 

C. Land Acquisition Act, 1894 - Market 
Value - ‘comparable sales method of 



814                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

valuation’ - Exemplar sale deed - Sale 
deeds, if any, executed in the close 

proximity of the relevant date which is 
genuine and shows a voluntary and open 
transaction between the parties - Sale 

must be a genuine transaction - sale 
deed must have been executed at the 
time, proximate to the date of issue of 

notification under Section 4- land 
covered by the sale must be in the 
vicinity of acquired land – land covered 
by the sales must be similar to acquired 

land - size of plot of the land covered by 
the sales be comparable to the land 
acquired - Where land subject matter of 

exemplar sale deed is smaller or larger 
suitable adjustment by applying plus and 
minus factors and also appropriate 

deduction can be made by the Court.     
                                         (Para 39 & 67) 

D. Land Acquisition Act, 1894 - Market 

Value - Number of Exemplar Sale deed- 
It is not the number of exemplars which 
is important but it is the genuity, 

authenticity and creditworthiness of the 
documents - If the document is found 
most suitable and appropriate for 

determining compensation in respect of 
acquired land, even a single 
instance/exemplar cited by Land Owner 
may be relied and it can be said that 

Claimant-Land Owner has succeeded in 
discharging his burden. (Para 48) 

E. Land Acquisition Act, 1894 - Market 

Value - Size of land & Deduction - Small 
size plot attract a large number of 
persons being within their reach - which 

will not be possible in respect of large 
block of land wherein incumbent will 
have to incur extra liability in preparing 

a lay out and carving out roads, etc - In 
such matters, factors can be discounted 
by making deduction by way of an 

allowance at an appropriate rate ranging 
between 20% to 75%, to account for 
land, required to be set apart for carving 

out road etc. and for plotting out small 
plots. (Para 41) 

F. Land Acquisition Act, 1894 - Market 

Value – Potentiality - "Potentiality" 

means, capacity or possibility for 
changing or developing into state of 

actuality - Potentiality of land should be 
on the date of acquisition i.e. existing 
potentiality - Further, potentiality has to 

be directly relatable to capacity of 
acquired land to produce agricultural 
products, or its market value relatable to 

method of compensation. If there exist 
crops, trees or fruit bearing trees, the 
same can be taken into consideration, 
but extent of benefit cannot go to the 

extent that fruits grown in agricultural 
land would be converted into processed 
food like jam or any other eatable 

products. (Para 59 & 67) 

G. Land Acquisition Act, 1894 - 
Deductions - Generally a deduction is 

given taking into consideration the 
expenses required for development of 
the larger tract to make smaller plots 

within that area in order to compare 
with the small plots dealt with under the 
sale transaction - Deduction can be made 

where the land is acquired for residential 
and commercial purpose with regard to 
roads and civic amenities, expenses of 

development of the sites by laying out 
roads, drains, sewers, water and 
electricity lines, and the interest on the 
outlays for the period of deferment of 

the realization of the price, the profits on 
the venture etc. (Para 44 & 54) 

H. Land Acquisition Act, 1894 - 

Deductions - Quantum of deduction 
towards development is on account of 
two components - "first component", 

may conveniently be referred to as 
deductions for keeping aside area/space 
for providing developmental 

infrastructure - "second component" 
may conveniently be referred to as 
deductions for developmental 

expenditure /expense under the head of 
"development", the applied deduction 
should not exceed 67 percent. That 

should be treated as the upper 
benchmark. (Para 73) 

 I. Land Acquisition Act, 1894 - No 

Deduction case – Where the acquired 
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land itself is fully developed and has all 
essential amenities, before acquisition, 

for the purpose for which it is acquired 
requiring no additional expenditure for 
its development, falls under the purview 

of cases of `no deduction' – exemplar 
lands have all the features comparable to 
the proposed acquired land, including 

that of size, is another category of cases 
where principle of `no deduction' may be 
applied. (Para 93) 

J. Land Acquisition Act, 1894 - Belting 

system - When a large extent of land 
under acquisition comprises of lands of 
several persons and some lands are 

abutting the main road and some lands are 
in the interior, the same would not have 
the uniform rate of market value - 

Reasonable demarcation/classification 
should be made before determination of 
the compensation - i.e. where nature, 

extent, size, surrounding and location of 
acquired land greatly varies, Courts have 
applied "belting system" for determination 

of market rate of acquired land - It is 
applied in appropriate cases when 
different parcels of land with different 

survey numbers belong to different 
owners and having different locations are 
acquired – Such chunk cannot be taken as 
a compact block – In Belting System, 

acquired land is usually divided in two or 
three belts. (Para 88 & 94) 

K. Land Acquisition Act, 1894 - Market 

Value- Valuation of immovable property - 
Factors - Factors such as the nature and 
position of land to be acquired, purpose 

for which the land can be used, its 
potential value, locality, situation, size 
and shape of the land, rise of depression 

in the value of land in the locality 
consequent to acquisition etc., are 
relevant factors to be considered - Other 

factor - Existing geographical situation 
of land, Existing use of land, Already 
available advantages, like proximity to 

National or State Highway or road and/ 
or developed area, Market value of other 
land situated in the same locality/ 

village/ area or adjacent or very near the 
acquired land.   (Para 68 & 79) 

L. Land Acquisition Act, 1894 - Fair Market 
Value -  Burden - Burden to establish as to 

what is the reasonable and adequate 
market value and that the offer made by 
Collector is inadequate, is on the Land 

Owners/ claimanats at whose instance 
Reference has been made to District Judge 
under Section 18 of Act, 1894 - If initial 

burden in that behalf is discharged, the 
burden would shift to State to justify the 
compensation offered by SLAO. It is for 
Claimants to ascertain as a matter of fact - 

location, potential and quality of land for 
establishing its fair market value. (Para 49 
& 59) 

M. Land Acquisition Act, 1894 - Section 
18 (Reference) - Reference Court does 
not sit in appeal over the Award of Land 

Acquisition Officer – Material used by 
Land Acquisition Officer is not open to be 
used by Court suo motu unless such 

material is produced by the parties and 
proved independently before Reference 
Court. (Para 33) 

First Appeal dismissed (E-5) 
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1.Chimanlal Hargovinddas Vs Special Land 
Acquisition Officer (1988) 3 SCC 751 
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(Delivered by Hon'ble Sudhir Agarwal, J.  
Hon'ble Rajeev Misra, J.) 

 

 1.  Sri B. Dayal, Advocate for 

appellant in both these appeals and Sri 

M.C. Singh, Advocate, for respondents in 

First Appeal No. 3 of 2016. 

 2.  In First Appeal No. 264 of 2012, 

names of three counsel appear for 

respondents as shown in the cause list, 

one of whom namely Sri D.K. Mishra has 

sought adjournment on the ground of 

illness, but no reason has been assigned as 

to why other counsel are not present 

despite the case having been called in 

revised. In such circumstances, we find no 

justification to adjourn this matter and 

proceed to decide present appeals after 

hearing above mentioned learned counsel 

appearing for respective parties. . 
 

 3.  Both these appeals arise from two 

similar but seperate Awards of Reference 

Courts under Section 18 of Land 

Acquisition Act, 1894 (hereinafter 

referred to as "Act 1894"), and have been 

filed under section 54 of the said Act. 

Since they involve common and similar 

questions of facts and law, therefore, have 

been heard together and are being decided 

by this common judgement. 
 

 4.  Appeal No. 264 of 2012 

(hereinafter referred to as 'Appeal-1') is a 

defendant's appeal arising from judgement 

and Award dated 10.5.2010 and decree 

dated 31.5.2010, passed by Sri Sushil 

Kumar, Additional District and Sessions 

Judge, Court No.9, Bulandshahr 

(hereinafter referred to as the 'Reference 

Court') adjudicating Land Acquisition 

Reference (hereinafter referred to as 

'LAR') No. 184 of 2001 (Smt. Amir 

kuwar Vs. State of U.P.), determining 

market value of the acquired land for the 

purpose of payment of compensation at 

the rate of Rs. 8,50,000/- per Pakka Bigha 

(Rs. 281/- per sq-yard) and Rs. 3,54,783/- 

towards cost of the trees. Reference Court 

has also awarded other statutory dues like 

12% additional compensation, 30% 

soletium and interest at the rate of 9% for 
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one year from the date of possession and 

for subsequent period at the rate of 15%. 
 

 5.  Appeal No. 3 of 2016 (hereinafter 

referred to as "Appeal-2") is also a 

defendant's appeal arising from judgement 

and Award dated 24.9.2015 and decree 

dated 6.10.2015, passed by Sri Rajat 

Singh Jain, Additional District Judge, 

Court No.2, Bulandshahr in LAR No. 1 of 

2006, determining market value for the 

payment of compensation at the rate of 

Rs. 8,50,000/- per Pakka Bigha (Rs. 281/- 

per sq-yards) besides other dues like 30% 

solatium, 12% additional compensation 

and interest as per various provisions of 

the Statute. This Award has been 

delivered following earlier Award dated 

10.5.2010, passed in LAR No. 184 of 

2001, which is subject of Appeal-1. 
 

 Appeal-1 
 
 6.  Facts in brief giving rise to this 

appeal are, that, Bulandshahr Khurja 

Development Authority (hereinafter 

referred to as "BKDA") is a statutory 

body constituted under the provisions of 

U.P. Urban and Planning Development 

Act, 1973 (hereinafter referred to as "Act 

1973") for undertaking development in 

the area notified under Act 1973 of 

District Bulandshahr at Khurja. For the 

purpose of construction of residential and 

commercial building, BKDA proposed 

acquisition of land in village Akbarpur. 

The proposed scheme was named as 

'Yamunapuram Avasiya Yojna, first 

phase'. It proposed acquisition of 61.801 

acres (299116.84 sq-yard or 98.88 Bigha) 

land. 
 
 7.  A notification dated 20.12.1988 

under Section 4 of Act 1894 was 

published in U.P. Gazette on 20.12.1988. 

Notification dated 18.1.1989 making 

declaration under section 6 of Act 1894 

was published in U.P. Gazette dated 

18.1.1989. Possession of land was taken 

on 19.5.1989 and Award was published 

by Special Land Acquisition Officer 

(hereinafter referred to as "SLAO") on 

4.4.1991. The said Award, however, did 

not include Gatas No. 363 area 5-0-11; 

385 area 10-0-11; 375 area 0-4-0 i.e. 3 

plots of total area 18-5-2 for the reason 

that respondent Smt. Amir Kunwar Devi 

in appeal-1 had filed Writ Petition No. 

3317 of 1989, challenging acquisition 

Notifications and therein, an interim order 

was passed on 21.2.1989. The said writ 

petition was dismissed on 4.9.2000. 

Thereafter, aforesaid land of respondent 

Smt. Amir Kuwar Devi in Appeal-1 was 

taken in possession by State and 

transferred to BKDA on 22.9.2000. 

S.L.A.O published a supplementary 

Award dated 10.5.2001, offering 

compensation to respondents in First 

Appeals by determining market value for 

the purpose of compensation of acquired 

land, at the rate of Rs. 88,000/- per Bigha 

(i.e. Rs. 29.09 sq-yard). 

 
 8.  In the award dated 4.4.1991, 

SLAO found that the part of land which 

was sold in small area plots to various 

sale-deeds, shows rates between Rs. 100/- 

per sq-yard to 420/- per sq-yard. There are 

some sale-deeds which show rates of Rs. 

70/- to 100/- per sq-yard. SLAO 

ultimately, relied on sale-deeds No. 84 

dated 25.11.1987, which relates to Plot 

No. 386, area 200 sq-yard (167.22 sq-

meter) land was sold for consideration of 

Rs. 2000/- i.e. Rs. 100/- per sq-yard. 

Since the area of acquired land was much 

bigger, therefore he applied 25% 

deduction and determined market value of 

Rs. 75/- per sq-yard. Then it applied 
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belting system, divided the said rate into 

two i.e. Rs. 75/- per sq-yard land which is 

nearer to Highway/G.T. Road and land 

which was 50 meter and more deep, at Rs. 

50/- per sq-yard. In respect of other land 

which he found was agricultural land 

applying circle rate, he determined market 

value of Rs. 88,000/- per Pakka Bigha i.e. 

Rs. 29.09 per sq-yard for Jungle Auwal Abi 

and Rs. 56981/- for Jungle Auwal Khaki. In 

the supplementary award dated 10.5.2001, 

SLAO has followed earlier award by 

applying rate of Rs. 88,000 per Pakka Bigha 

i.e. Rs. 29.09 per sq-yard, which was 

determined for Jungle Auwal Abi. 

 
 9.  Respondent in Appeal-1, filed 

Writ Petition No. 13729 of 2001 (Smt. 

Amir Kunwar Devi Vs. B.K.D.A. and 

Others), which was disposed of vide 

judgement dated 13.4.2001, directing 

Authority concerned to decide her 

representation. The order reads as under: 
 
 "The present writ petition is disposed 

of with the direction that it is open to the 

petitioner to approach the authority 

concerned for deciding the representation 

which is said to be pending before him. It 

is hereby directed that if the 

representation has not yet been decided, it 

may be decided in accordance with law 

very expeditiously.  
 The writ petition is disposed of with 

the observations. "  
 
 10.  The representation was rejected 

by Vice Chairman, BKDA vide order 

dated 6.7.2001. Aggrieved by 

supplementary Award dated 10.5.2001, 

Smt. Amir kunwar Devi, respondent in 

Appeal-1, made an application to 

Collector under Section 18 of Act 1894 

requesting to make Reference to District 

Judge for determination of market value 

for the purpose of compensation, under 

section 23 of Act 1894. She claimed 

compensation at the rate of Rs. 10,000/- 

per sq-meter and Rs. 75,00,000/- as the 

cost of 400 mango trees and Rs. 50,000/- 

compensation in respect of tubewell 

installed at the acquired land. 

 
 11.  The appellant contested Reference 

by filing written statement, raising an 

objection that there was already a settlement 

between parties, wherein claimant-

respondent, Smt. Amir kunwar Devi, had 

accepted compensation at the rate of Rs. 

49.35 sq-meter. In this regard, agreement 

was executed on 16.4.2003 and sale-deed 

was executed on 16.4.2003 for 3001.84 sq-

yard land, hence Reference is not 

maintainable. Reference Court in Appeal-1 

formulated five issues, as under : 

 
 ^^1& D;k Hkwfe v/;kfIr vf/kdkjh }kjk fnuakd 

10&05&2001 dks fn;k x;k ,okMZ ux.; gS rFkk 

okn i= dh /kkjk&8 ds vuqlkj cktk: dher o 

lfdZy jsV ds dbZ xquk de gS \  
 2& D;k ;kpuk i= dh /kkjk&7 ds vuqlkj 

vf/kxzg.k O;olkf;d mn~ns'; ls fd;k x;k Fkk] ;fn 

gkW rks izHkko \  
 3& D;k okn i= dh /kkjk&9 ds vuqlkj 

vftZr Hkwfe esa ikS/kksa dh dher rFkk vU; V;wooSy o 

{kfriwfrZ dh izfrdj vkfn ,okMZ esa ugh fn;k x;k gS] 

;fn gkW rks izHkko \  
 4& D;k izfrokn i= 28d dh /kkjk&27 ds 

vuqlkj ;kfpuh dk okni= iks"k.kh; u gksus ds dkj.k 

[kkfjt gksus ;ksX; gS \  
 5& mi'ke \**  

 
 "1. Whether the Award dated 

10.05.2001 passed by the Land Acquisition 

Officer is null & void; and is many times 

lesser than the market price and circle rate 

as alleged in para 8 to the plaint?  

 
 2. Whether the acquisition was done 

for commercial purpose as alleged in para 

7 to the plaint? If so, its effect? 
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 3. Whether compensation for the cost 

of planting, erection of tube-well, etc. in 

the acquired land has not been awarded as 

alleged in para 9 to the plaint? If so, its 

effect? 
 4. Whether the plaint of the 

petitioner is liable to be dismissed as 

being not maintainable as alleged in para 

27 to the written statement being 28 Ka? 
 5. Relief?" 
 (English Tanslation by Court)  

 
 12.  Claimant-respondent in Appeal-

1, in support of her claim, examined Sri 

Virendra Singh P.W.1 and herself as 

P.W.2. Defendant's oral evidence 

comprised of Sri Hari Singh as D.W.1. 
 
 13.  Besides oral evidence, claimant-

respondent in Appeal-1 filed copy of Award 

in LAR No. 563 of 1991, Ashok Kumar Vs. 

State of U.P; 266 of 1992, Kamal Mustafa 

Vs. State of U.P; 68 of 1992, Tahir Khatoon 

Vs. State of U.P and also submitted 61 sale-

deeds executed between year 1991 to 2003 

through List, Paper No. 29-C. Vide List 

Paper No. 151- C, she filed copies of 6 sale 

deeds; and vide List Paper No. 163-C, 

copies of 6 more sale deeds were filed. She 

also filed copy of Award dated 29.4.1995 in 

LARs No. 100 of 92, 169 of 92, 195 of 92 

and 67 of 1992; copy of judgement dated 

7.4.2010, passed by this Court in First 

Appeal No. 102 of 2000 (BKDA Vs. Ajay 

Kumar) and First Appeal No. 103 of 2000 

(BKDA Vs. Arvind Kumar). 
 
 14.  Defendant-appellants filed 

copies of 19 sale-deeds executed between 

13.4.1987 to 15.7.1987, Award dated 

4.4.1991 given by SLAO and agreement 

dated 16.4.2003. 

 
 15.  Reference Court found that 

SLAO has determined market rate for the 

purpose of compensation at Rs. 88,000/-

per Pakka Bigha (Rs. 29.09 per Sq-yard) 

for agricultural land, and Rs. 49.35 per sq-

yard for abadi land. While answering 

issue-1, it has held that sale exemplars 

relied by SLAO are 1 to 2 years earlier to 

the date of notification under Section 4 of 

Act 1894 and land in those exemplars 

situated more than 100 meters away from 

the main road, while land in dispute was 

appurtenant to G.T Road, therefore, those 

exemplars were not valid in respect of 

land in dispute. Reference Court also 

rejected three sale-deeds relied by 

Claimant- respondents, filed along with 

List Paper No.160-C, on the ground that 

the same relate to the land which is far 

away from disputed land and hence not 

relevant in the matter. Similarly, 

documents filed as Paper No. 30-C to 60-

C were also rejected. Thereafter, 

Reference Court referred to Awards given 

in LARs No. 168 of 1992, 169 of 1992, 

195 of 1992 and 67 of 1992. 
 
 16.  In LAR No. 195 of 1992, Plot 

No. 85, area 68 sq-yrd, was acquired for 

the same scheme with which the present 

matter relates. Reference Court 

determined market value at Rs.400/- per 

sq-yard, while in other References i.e. 

LARs No. 168 of 1992, 169 of 1992 and 

67 of 1992, market rate was determined at 

Rs. 350/- per sq-yard. First Appeals No. 

102 and 103 of 2010 filed by BKDA, 

challenging aforesaid determination of 

market value were dismissed on 7.4.2010. 
 
 17.  Reference Court also examined 

difference in aforesaid References and the 

present one, inasmuch as area of land 

involved in aforesaid References was very 

small while in the present case, total area 

was more than 15 Pakka Bigha, which is a 

very bigger plot. Consequently, it 
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followed the principle of deduction 

towards largeness of area and found that 

in the Awards, wherein appeals were 

dismissed, land was about 5 Pakka bigha 

and more, and its value comes to Rs. 

10,50,000/- per Bigha; since in the case in 

hand it is thrice bigger, it held appropriate 

to allow 10 % deduction per Bigha and 

therefore, deducting Rs. 2,00,000/- lump 

sum, it determined market value at Rs. 

8,50,000/- per Bigha (i.e. Rs. 281/- per sq 

yard). 
 
 18.  Reference Court has also stated 

that during course of argument, counsel 

for B.K.D.A. admitted that tenure holders 

have already been paid compensation at 

the rate of Rs. 300/- per sq-yard. Issue-1 

was answered accordingly, determining 

market rate at the rate of Rs. 8,50,000/- 

per Pakka Bigha (i.e. Rs. 281 per sqr-

yard). 
 
 19.  Issue 2 was also answered in 

favour of Claimant-respondent. Issue-3, 

since in the Award dated 10.5.2001, no 

compensation was awarded in respect of 

trees and tubewell, hence it was answered 

in favour of Claimant-respondent holding 

that she was entitled for compensation in 

respect of standing trees and it determined 

compensation of Rs. 3,54,783/- on this 

count. 

 
 20.  Answering issue-4, Reference 

Court found that alleged agreement was 

confined only in respect of 3001.83 sq-

yard land and not the remaining one, 

therefore, for remaining land, said 

agreement was not relevant, particularly 

when it was clearly stated that Reference 

pending in Reference Court, only to the 

extent of area of land for which settlement 

was entered into, would not be pressed. 

Issue-5 was also answered in negative and 

thereafter Reference has been answered as 

stated above. 
 
 21.  Appeal-2 also relates to the same 

acquisition proceedings arising from 

notifications dated 20.12.1988 issued 

under section 4 of Act 1894 and 

18.1.1989 issued under section 6 of Act 

1894. 
 
 22.  Claimant-respondent, Sri Atul 

Chandra and Smt. Vibha Chand, are 

owners of Khata No. 132 Gata No. 358 

area 3-9-0 and Gata No. 384 area 4-16-10. 

Possession of aforesaid land was also 

belated due to writ petition filed by 

Claimant-respondent before this Court 

and ultimately, possession was taken on 

22.5.2000. Award was made by SLAO on 

7.7.2005, offering compensation at the 

rate of Rs.88,000/- per Bigha i.e. Rs. 

29.09 per sq-yard. Aggrieved thereby, 

Claimant-respondents made application 

under section 18 for Reference to District 

Judge for determining market value under 

section 25 of Act, 1894, claiming 

compensation at the rate of Rs. 5,000/- 

per sqr. mtr. Here also Reference Court 

formulated five issues, as under: 

 
 "1. Whether the compensation, 

awarded to the petitioners for their 

acquired land is insufficient?  
 2. Whether the acquired land is of 

residential and commercial potentiality?" 
 3. Whether the petition is barred by 

principles of estoppels and acquiescence? 
 4. Whether the reference is time 

barred? 
 5. Relief? 
 
 23.  Issue -3 and 4 were answered in 

negative. Answering issue-1, Reference 

Court also followed the same reasonings 

as were followed by Reference Court in 
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its Award dated 10.5.2010, passed in 

LAR. No. 184 of 2001 and determined 

market value at the rate of Rs. 8,50,000/- 

per Pakka Bigha ( i.e. Rs. 281/- per sqr 

yard) for the purpose of compensation. 
 
 Contentions in these Appeals  
 
 24.  Learned counsel appearing for 

appellants has confined his challenge to 

the awards in question only to the extent 

of market value of acquired land 

determined at the rate of Rs. 8,50,000/- 

Bigha (i.e. Rs. 281/- per sq-yard). He 

submits that determination of market 

value by Reference Court is imaginary, 

highly excessive, unreal and beyond the 

rates prevailing in the area at the time of 

issue of notification under Section 4 of 

Act 1894. He also contended that relevant 

exemplars have been ignored, findings are 

based on exemplars, which pertained to 

very small land and should not have been 

treated to be a valid exemplars; 

percentage of deduction applied towards 

largeness of area is almost negligible, and 

deduction ought to have been applied to a 

larger extent, and thus the awards are 

liable to be set aside. 

 
 25.  Per contra, learned counsel 

appearing for claimant-respondents 

submitted that acquired land is in highly 

developed area, appurtenant to Highway 

i.e. G.T. Road and had great potential of 

development; mere fact that it was used 

for agricultural purpose has no relevance 

for the reason that near-by area was 

already developed as Abadi, having all 

amenities and facilities; land was being 

sold in small plots at a much higher rates 

than what has been Awarded by 

Reference Court, therefore, no 

interference is called for. Lastly, he 

submitted that poor farmers have lost their 

source of livelihood i.e. agricultural land 

pursuant to acquisition in question as long 

back as in December, 1988 and after more 

than 31 years, are still engaged in 

litigation and that too only to get 

appropriate consideration of land, which 

has been snatched away forcibly by 

acquisition by State without paying 

compensation at market value and still 

they are reeling in hope of getting 

appropriate market value which for all 

practical purposes has already lost much 

substance for the reason that whatever 

amount now they will get, would not be 

sufficient to enable them to purchase 

another land, since cost of land has 

multiplied several hundred times, 

particularly, due to extraordinary 

development in the vicinity of BKDA 

area and sky rocketing prices of land. 

Now alternative land to respondents has 

become a dream, which cannot be 

achieved. Therefore, State on the one 

hand had taken away their land and on the 

other has failed to pay adequate 

compensation at par with the market value 

and lastly by engaging claimant-

respondent in litigation for last three 

decades, it has virtually rendered 

respondents totally landless and also 

without any source of earning livelihood. 

It is also said that how and in what 

manner respondents had met their 

expenses and managed litigation 

expenses, is something which only 

respondents know and even if payment is 

now made to respondents as per rates 

determined by Reference Court, it would 

be virtually negligible part of actual 

market value of the land acquired by 

BKDA, which it can fetch now. He, 

therefore, submitted that it is not a fit case 

in which Court should interfere, 

particularly when substantial justice has 

been done and Reference Court has made 
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its Award on the basis of relevant material 

placed before it. 
 
 26.  It is not in dispute that 

determination of market value is to be 

made with reference to date when 

notification under Section 4 of Act 1894 

was issued and in the present case, the 

relevant date would be 20.12.1988. 
 
 27.  From the rival submissions 

advanced on behalf of both the sides, in 

our opinion, following points for 

determination have arisen: 
 
 (i) Whether Reference Court has 

rightly determined market rate of Rs. 

8,50,000.- i.e. Rs. 281/- per square meter 

of entire acquired land irrespective of 

area of individual plots of Land Owners, 

their location and other relevant factors? 
 (ii) Whether Reference Court ought 

to have considered the question of 

determination of market value, with 

reference to entire area of acquired land, 

its location/situation and other 

developmental advantages/ disadvantage 

vis-a-vis relevant exemplars or it should 

be vis-a-vis different plots of different 

Land Owners? 
 (iii) Where area of acquired land is 

very large and from main G.T. Road land 

goes in deep to the extent of more than 

500 meters, whether 'Belting System' 

ought to have been applied and Court 

below has erred in law by not applying 

'Belting System'. 
 (iv) Whether Court below has rightly 

followed exemplar sale-deed and awards 

in other LARs, relating to same 

acquisition proceedings has erred in law 

in rejecting exemplar sale-deeds, relied 

by appellants and placed in evidence? 
 (v) Whether Reference Court has 

considered/ rejected relevant exemplars 

or has followed exemplar(s), which 

was/were not valid and inapplicable in 

the case in hand and its findings is based 

on irrelevant material? 
 
 28.  All the aforesaid issues are 

interrelated, therefore, we are considering 

the same together. 

 
 29.  Before examining the aforesaid 

issues on merits, it would be appropriate 

to have a bird eye view of relevant legal 

principles settled in last several decades, 

which are to be applied when market 

value of a land acquired, forcibly, under 

the provisions of Act, 1894 has to be 

determined by Court in a Reference made 

under Section 18 of the said Act. 
 
 30.  In the light of rival submissions, 

as noticed above, we have now to 

examine the only point for determination, 

"whether market value determined by 

Reference Court is just, adequate and 

actual or it is excessive and on a higher 

side which requires reduction". 

 
 31.  Before examining the aforesaid 

issue on merits, it would be appropriate to 

have a bird's eye view of relevant legal 

principles settled in last several decades, 

which are to be applied when 'market 

value' of a land acquired forcibly under 

the provisions of Act, 1894 has to be 

determined by Court in a Reference made 

under Section 18 of the said Act. 
 
 32.  In Chimanlal Hargovinddas vs. 

Special Land Acquisition Officer (1988) 

3 SCC 751, Court has said that a 

reference is like a suit which is to be 

treated as an original proceeding. 

Claimant is in the position of a plaintiff 

who has to show that price offered for his 

land in the Award is inadequate. 
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However, for the said purpose, Court 

would not consider the material, relied 

upon by Land Acquisition Officer in 

Award, unless some material is produced 

and proved before Court. 
 
 33.  Thus, Reference Court does not 

sit in appeal over the Award of Land 

Acquisition Officer. Material used by 

Land Acquisition Officer is not open to be 

used by Court suo motu unless such 

material is produced by the parties and 

proved independently before Reference 

Court. Determination of market value has 

to be made as per market rate, prevailing 

on the date of publication of notification 

under section 4 (1) of Act, 1894. 
 
 Circle Rate- Relevance:  
 
 34.  As we have noticed that circle 

rates were also relied before Reference 

Court. In law circle rates are irrelevant 

and ought not to have been considered. In 

the matters where circle rates are relied 

and referred such an approach has been 

castigated, condemned and disapproved 

by Courts time and again. 
 
 35.  In Jawajee Nagnatham v. 

Revenue Divisional Officer, (1994) 4 

SCC 595, this question came up for 

consideration in the matter arisen from 

State of Andhra Pradesh. The landowners 

appealed against order of Reference Court 

before Andhra Pradesh High Court 

claiming higher compensation on the 

basis of "Basic Valuation Register" 

maintained by Revenue authorities under 

Stamp Act, 1899. The claim of Land-

Owners failed in High Court, which held 

that such Register had no evidenciary 

value on statutory basis. In appeal, 

Supreme Court held that Basic Valuation 

Register was maintained for the purpose 

of collecting stamp duty under Section 

47-A of Stamp Act, 1899 as amended in 

State of Andhra Pradesh. It did not confer, 

expressly, any power upon Government to 

determine market value of land prevailing 

in a particular area, i.e., village, block, 

district or region. It also did not provide a 

statutory obligation upon Revenue 

authorities to maintain Basic Valuation 

Register for levy of stamp duty in regard 

to instruments presented for registration. 

Therefore, there existed no statutory 

provision or rule providing for 

maintaining such valuation register. In the 

circumstances, such register prepared and 

maintained for the purpose of collecting 

stamp duty had no statutory force or basis 

and cannot form a valid criteria to 

determine market value of land acquired 

under Act, 1894. This decision was 

followed in Land Acquisition Officer 

Vs. Jasti Rohini, 1995 (1) SCC 717. 
 
 36.  Another matter from State of U.P. 

came up for consideration involving same 

issue in U.P. Jal Nigam Vs. M/s Kalra 

Properties (P) Ltd., (1996) 3 SCC 124. 

Landowners' demanded compensation in 

regard to land acquired under Act, 1894 on 

the basis of market value assessed as per 

circle rate determined by Collector. It was 

accepted by High Court, but in appeal, 

judgment was reversed by Supreme Court 

following its earlier decision in Jawajee 

Nagnatham (supra). Court held that market 

value under Section 23 of Act, 1894 cannot 

be determined on circle rates determined by 

Collector for the purpose of stamp duty 

under Stamp Act, 1899. This view was 

reiterated in Krishi Utpadan Mandi Samiti 

Vs. Bipin Kumar, (2004) 2 SCC 283. 
 
 37.  The issue was again considered 

by a larger Bench in Lal Chand Vs. 

Union of India and another (2009) 15 
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SCC 769 wherein two Judgments of Apex 

Court taking a view that circle rates may 

be considered, as prima facie basis, for 

the purpose of ascertaining market value, 

were examined. These decisions are 

Ramesh Chand Bansal v. District 

Magistrate/Collector, (1999) 5 SCC 62 

and R Sai Ram Bharathi v. J 

Jayalalitha, (2004) 2 SCC 9. Court 

resolved controversy, holding, if in a 

particular case, guidelines for market 

values are determined by an Expert 

Committee constituted under State Stamp 

Law, following a detailed procedure laid 

down under the relevant rules and are 

published in State Gazette, same may be 

considered as a relevant material to 

determine 'market value'. Court said, 

when guidelines of market value, i.e., 

minimum rates for registration of 

properties, are so evaluated and 

determined by Expert Committees, as per 

statutory procedure, there is no reason 

why such rates should not be a relevant 

piece of evidence for determination of 

market value. Having said so, in para 44, 

Court further said:- 

 
 "44. One of the recognised methods 

for determination of market value is with 

reference to the opinion of experts. The 

estimation of market value by such 

statutorily constituted Expert Committees, 

as expert evidence can, therefore, form 

the basis for determining the market value 

in land acquisition cases, as a relevant 

piece of evidence. It will be however open 

to either party to place evidence to 

dislodge the presumption that may flow 

from such guideline market value. We, 

however, hasten to add that the guideline 

market value can be a relevant piece of 

evidence only if they are assessed by 

statutorily appointed Expert Committees, 

in accordance with the prescribed 

assessment procedure (either streetwise, 

or roadwise, or areawise, or villagewise) 

and finalized after inviting objections 

and published in the gazette. Be that as it 

may."  
(emphasis added)  
 
 38.  It is thus evident that for the 

purposes of determining market value 

circle rate fixed by Collector for the 

purposes of stamp duty would not be a 

relevant material unless such 

determination is under a statutory 

obligation and after following the 

prescribed procedure. 
 
 Other Principles relevant for 

determining market value:  
 
 39.  For determining market value of 

acquired land, in the last several decades, 

Courts have considered the matter time and 

again and laid down certain principles which 

includes; (i) Court should proceed as 

hypothetical purchaser willing to purchase 

land from open market and prepared to pay a 

reasonable price on the scheduled date, i.e., 

the date of publication of notification under 

Section 4 of Act 1894, (ii) willingness of 

Vendor to sell the land on reasonable price 

shall be presumed, (iii) relevant material, 

which may help the Court to find out 

reasonable price would include sale deeds, if 

any, executed in the close proximity of the 

relevant date which is genuine and shows a 

voluntary and open transaction between the 

parties. Where land subject matter of 

exemplar sale deed is smaller or larger but the 

document otherwise is credible and genuine, 

suitable adjustment by applying plus and 

minus factors and also appropriate deduction 

can be made by the Court. 

 
 40.  A burden, however, to establish 

as to what is the reasonable and adequate 
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market value and that the offer made by 

Collector is inadequate, is on the Land 

Owners at whose instance Reference has 

been made to District Judge under Section 

18 of Act, 1894. 
 
 41.  The size of land would constitute 

an important factor to determine market 

value. It cannot be doubted that small size 

plot may attract a large number of persons 

being within their reach which will not be 

possible in respect of large block of land 

wherein incumbent will have to incur 

extra liability in preparing a lay out and 

carving out roads, leaving open space, 

plotting out smaller plots, waiting for 

purchasers etc. Courts have said that in 

such matters, factors can be discounted by 

making deduction by way of an allowance 

at an appropriate rate ranging between 

20% to 75%, to account for land, required 

to be set apart for carving out road etc. 

and for plotting out small plots. 
 
 42.  The concept of smaller and 

larger plots should be looked into not only 

from the angle as to what area has been 

acquired, but also the number of land 

holders and size of their plots. When we 

talk of concept of prudent seller and 

prudent buyer, we cannot ignore the fact 

that in the category of prudent seller, the 

individual land holder will come. It is the 

area of his holding which will be relevant 

for him and not that of actual, total and 

collective large area, which is sought to 

be acquired. 

 
 43.  In Kausalya Devi Bogra and 

others v. Land Acquisition Officer, 

Aurangabad and another, (1984) 2 SCC 

324, about 150 acres of land was 

acquired. Owners of acquired land were 

in two groups, i.e. Kaushalya Devi Bogra 

and Syed Yusufuddin Syed Ziauddin. 

First group, i.e. Kaushalya Devi Bogra 

owned 74 acres, while Yusuffuddin 

owned about 15 acres of land. In these 

facts of the case, where almost 60% of 

total acquired land was owned by two sets 

of owners and exemplar of smaller 

property was relied, Court said that "when 

large tracts are acquired, the transaction in 

respect of small properties do not offer a 

proper guideline. In certain other cases, 

for determining market value of a large 

property on the basis of a sale transaction 

for smaller property, a deduction should 

be given. 
 
 44.  In Bhagwathula Samnna and 

others v. Special Tehsildar and Land 

Acquisition Officer, Visakhapatnam 

Municipality (1991) 4 SCC 506, High 

Court applied deduction of 33.3% 

observing, when large extent of land was 

acquired under housing scheme and 

exemplar is of small land, reasonable 

deduction can be made. Following the 

decision in Tribeni Devi v. Collector, 

Ranchi, AIR 1972 SC 1417, it was 

argued that High Court wrongly applied 

deduction; acquired land was fully 

developed and eminently suitable for 

being used as house sites and, therefore, 

there was no justification for making any 

deduction. The land was acquired for 

formation of road, High Court applied 

deduction on the ground that expenses 

have to be incurred for development, 

which was not justified. Aforesaid 

submission was considered by Supreme 

Court in the light of facts of that case. In 

para 7 and 11, Court said: - 
 
 "7. In awarding compensation in 

acquisition proceedings, the Court has 

necessarily to determine the market value 

of the land as on the date of the relevant 

notification. It is useful to consider the 
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value paid for similar land at the 

material time under genuine 

transactions. The market value envisages 

the price which a willing purchaser may 

pay under bona fide transfer to a willing 

seller. The land value can differ 

depending upon the extent and nature of 

the land sold. A fully developed small 

plot in an important locality may fetch a 

higher value than a larger area in an 

undeveloped condition and situated in a 

remote locality. By comparing the price 

shown in the transactions all variables 

have to be taken into consideration. The 

transaction in regard to smaller property 

cannot, therefore, be taken as a real 

basis for fixing the compensation for 

larger tracts of property. In fixing the 

market value of a large property on the 

basis of a sale transaction for smaller 

property, generally a deduction is given 

taking into consideration the expenses 

required for development of the larger 

tract to make smaller plots within that 

area in order to compare with the small 

plots dealt with under the sale 

transaction. 
11. The principle of deduction in the land 

value covered by the comparable sale is 

thus adopted in order to arrive at the 

market value of the acquired land. In 

applying the principle it is necessary to 

consider all relevant facts. It is not the 

extent of the area covered under the 

acquisition, the only relevant factor. Even 

in the vast area there may be land which 

is fully developed having all amenities 

and situated in an advantageous position. 

If smaller area within the large tract is 

already and suitable for building 

purposes and have in its vicinity roads, 

drainage, electricity, communications etc. 

then the principle of deduction simply for 

the reasons that it is part of the large 

tract acquired, may not be justified." 

(emphasis added)  
 
 45.  Court further held that 

proposition that large area of land cannot 

possibly fetch a price at the same rate at 

which small plots are sold is not absolute 

proposition and in given circumstances it 

would be permissible to take into account 

price fetched by small plots of land. If 

larger tract of land, because of 

advantageous position, is capable of being 

used for the purpose for which smaller 

plots are used and is also situated in a 

developed area with little or no 

requirement of further development, the 

principle of deduction of value for the 

purposes of comparison is not warranted. 

Having said so, Court in para 13 held as 

under: - 
 
 "13. With regard to the nature of the 

plots involved in these two cases, it has 

been satisfactorily shown on the evidence 

on record that the land has facilities of 

road and other amenities and is adjacent 

to a developed colony and in such 

circumstances it is possible to utilize the 

entire area in question as house sites. In 

respect of the land acquired for the road, 

the same advantages are available and it 

did not require any further development. 

We are, therefore, of the view that the 

High Court has erred in applying the 

principle of deduction and reducing the 

fair market value of land from Rs.10/- pr 

square yard to Rs.6.50 paise pr square 

yard. In our opinion, no such deduction is 

justified in the facts and circumstances of 

these cases."  (emphasis added)  
 
 46.  In V.M. Salgoacar & brother 

Ltd. vs. Union of India (1995) 2 S.C.C 

302, land acquired by notification dated 

06.07.1970 in village Chicalim near Goa 

Airport belonged to a single owner. Court 
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observed, when land is sold out in smaller 

plots, there may be a rising trend in the 

market, of fetching higher price in 

comparison to the plot which are much 

higher in size. Having said so Court 

further said: 
 
 " though the small plots ipso facto 

may not form the basis per se to 

determine the compensation, they would 

provide foundation for determining the 

market value. On its basis, giving proper 

deduction, the market value ought to be 

determined".  
(emphasis added)  
 
 47.  Again in Shakuntalabai (Smt.) 

and others vs. State of Maharashtra, 

1996 (2) S.C.C 152, 20 acres of land in 

Akola town was sought to be acquired by 

notification published on 11.08.1965 

under section 4(1) of Act, 1894 which 

was also owned by a single person. It is in 

this context, Court said: 
 
 "the Reference Court committed 

manifest error in determining 

compensation on the basis of sq. ft. when 

land of an extent of 20 acres is offered for 

sale in an open market, no willing and 

prudent purchaser would come forward to 

purchase that vast extent of land on sq. ft. 

basis. Therefore, the Reference Court has 

to consider valuation sitting on the 

armchair of a willing prudent hypothetical 

vendee and to put a question to itself 

whether in given circumstances, he would 

agree to purchase the land on sq. ft. basis. 

No feat of imagination is necessary to 

reach the conclusion. The answer is 

obviously "no".  
(emphasis added)  

 
 48.  In order to determine market 

value when exemplars are adduced, 

normally it is found that exemplars of 

small land, and that too, in developed area 

after plotting and development are relied. 

Sometimes a single exemplar is available 

and sometimes more than that. It is not 

the number of exemplars which is 

important and would determine the 

question whether burden has been 

discharged by Claimants that offer of 

compensation made by Collector is 

inadequate and he is entitled to higher 

compensation but it is the genuity, 

authenticity and creditworthiness of the 

documents. If the document is found most 

suitable and appropriate for determining 

compensation in respect of acquired land, 

even a single instance/exemplar cited by 

Land Owner may be relied and it can be 

said that Claimant-Land Owner has 

succeeded in discharging his burden. 
 
 49.  In Gafar vs. Moradabad 

Development Authority, 2007 (7) SCC 

614, Court observed that burden is on 

Claimants to establish that amount 

awarded to them by Collector is 

inadequate. That burden has to be 

discharged by Claimants and only if 

initial burden in that behalf is discharged, 

the burden would shift to State to justify 

the compensation offered by SLAO. 
 
 50.  Further, when there are more 

than one exemplar, one, which provides 

highest rate, has to be followed. In Satish 

Vs. State of U.P., 2009 (14) SCC 758, 

Court after relying on its earlier decision 

in Viluben Jhalenjar Contractor (Dead) 

by Lrs. Vs. State of Gujarat, 2005 (4) 

SCC 789, said : 
 
 "...when comparable exemplars are 

brought on record, the one carrying the 

highest market value amongst them may 

be followed."  
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(emphasis added)  
 
 Deductions:  
 
 51.  Whenever the area of acquired 

land is larger than the area of land which 

is subject matter of the exemplar and 

smaller in size, Courts have held the same 

admissible subject to appropriate 

deduction. 
 
 52.  In Basavva (Smt.) and others 

Vs. Special Land Acquisition Officer 

and others, (1996) 9 SCC 640, 

notification under Section 4(1) of Act, 

1894 proposing to acquire 194 acres of 

land for industrial development near 

Dharwad was published on 30.10.1981. 

Collector made award dated 22.8.1985 

offering compensation at the rate between 

Rs. 8,000/- to Rs.8,080/-, which was 

enhanced by Reference Court vide award 

dated 11.10.1988 to Rs.1.72/- per square 

foot (Rs.74,953/- per acre). On appeal 

High Court reduced compensation to 

Rs.56,000/- per acre. The appeal preferred 

by State Government against High Court's 

judgment was dismissed. In the appeals 

preferred by landowners, it was contended 

on behalf of landowners that deduction 

towards development upto 53% was 

reasonable but High Court in applying 

65% deduction has erred in law. Court 

observed, while determining 

compensation, at first instance, it has to 

be seen whether sales relating to smaller 

pieces of land are genuine and reliable; 

and, whether they are in respect of 

comparable land. If it is found that sales 

are genuine and reliable and lands have 

comparable features, sufficient deduction 

should be made to arrive at a just and fair 

market value of large tracts of land. The 

time lag for real development and waiting 

period for development are also relevant 

for determination of just and comparable 

compensation. For deduction of 

development charges, nature of 

development, conditions and nature of 

land, the land required to be set apart 

under building rules for roads, sewerage, 

electricity, parks, water etc. and all other 

relevant circumstances involved are to be 

considered. 
 
 53.  The above principles were also 

laid down in D. Vasundara Devi Vs. 

Revenue Divisional Officer, (1995) 5 

SCC 426 which was relied by Court in 

Basavva (Smt.) & Others Vs. Special 

Land Acquisition Officer and others 

(supra). It then found that exemplar sale 

deed was dependable but in respect of a 

small plot of land situated at a distance of 

more than 1 k.m; land in area is not 

developed and there is no development 

towards that area and it would take years 

for development in those land though land 

was capable of user for non-agricultural 

purpose. It is in this background, Court 

applied 53% deduction for development. 

It further held that since long time would 

be taken for development and for that 

purpose additional 12% deduction was 

allowed making total deduction as 65%. 
 
 54.  In Land Acquisition Officer, 

Kammarapally Village Vs. Nookala 

Rajamallu and others, AIR 2004 SC 

1031, Court said as under : 
 
 "It has been held that the deduction 

can be made where the land is acquired 

for residential and commercial purpose 

with regard to roads and civic amenities, 

expenses of development of the sites by 

laying out roads, drains, sewers, water 

and electricity lines, and the interest on 

the outlays for the period of deferment of 

the realization of the price, the profits on 
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the venture etc. So far as this Court is 

concerned, it has discarded the 

deduction policy on various grounds. 

One of the grounds is that if the State or 

its authority acquires the land for the 

purpose of selling it to the ultimate 

purchasers upon making available 

facilities, they normally recover the price 

inclusive of common facilities, therefore, 

a Government or its authority cannot be 

doubly benefited either by deductions 

from the payment of compensation in 

one hand and by collections of price of 

such development from the ultimate 

purchasers on the other hand. It also to 

be seen that no law prescribes deduction 

in paying compensation. It is to be 

remembered that deduction is an 

exception not the rule."  
(emphasis added)  
 
 55.  In Udho Dass Vs. State of 

Haryana and Ors. 2010 (12) SCC 51, by 

notification dated 17.5.1990, 162.5 acres 

of land in village Patti Musalmanan was 

sought to be acquired for the purposes of 

housing project in Sonepat (Haryana). 

Collector determined compensation at the 

rate of Rs.Two Lacs per acre, but it was 

enhanced by Additional District Judge on 

reference under Section 18 of Act, 1894 

to Rs.125/- per square yard for the land 

behind E.C.E. Factory, situated away, and 

on the left side of the Sonepat Bahalgarh 

road, and Rs.150/- per square yard on the 

right side abutting the road. Reference 

Court held that land on the left side did 

not abut the road and it had therefore less 

potential value vis-a-vis land on the right 

side, which touched the road. In appeal 

High Court enhanced compensation from 

Rs.125/- to Rs.135/- and from Rs.150/- to 

Rs.160/-. Land owner came in appeal 

before Supreme Court claiming 

compensation at Rs.200/- per square yard. 

Court, as a matter of fact, found that even 

compensation, which was determined by 

Collector or Reference Court was not paid 

to Land-Owners immediately, but 

payment spread over for two decades. 

Court said if compensation payment 

continued over a period of almost 20 

years, potential of land acquired from 

Land-Owners must also be adjudged 

keeping in view development in the area, 

spread over the period of 20 years if 

evidence so permits and cannot be limited 

to near future alone. Court observed that 

this broad principle would be applicable 

where possession of land has been taken 

pursuant to proceedings under an 

acquiring Act and not to those cases 

where land is already in possession of 

Government and is subsequently 

acquired. Court also observed that in case 

where compensation is based exclusively 

on sale instances, it creates some time a 

disadvantageous position to Land-

Owners, whose land is forcibly acquired. 

There is wide spread tendency to 

undervalue sale prices. Circle rates 

determined by Collector only marginally 

corrected the anomaly, as these rates are 

also abnormally low and do not reflect 

true value. These things cause serious 

disadvantage to Land-Owners, since they 

have no control over price on which some 

other Land-Owners sell their property, 

which is often the basis for compensation 

payable to Land-Owners, whose land are 

forcibly acquired. Court also held that 

there cannot be application of belting 

system in that case. Normally, land along 

side the road has more value vis-à-vis the 

land away from, but that would have been 

the case where agricultural land, which 

have no potential for urbanization or 

commercialization had been acquired and 

in such a case, belting system is 

permissible. 
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 56.  In Udho Dass (supra) Court 

held that land was acquired in 1990. It 

had great potential and had been 

completely urbanized as huge residential 

complexes, industrial area and estates, 

huge education city have come up in the 

last 10 or 15 years. It further held as 

under: - 
 
 "Moreover, insofar as land which is 

to be used for residential purposes is 

concerned, a plot away from the main 

road is often of more value as the noise 

and the air pollution alongside the arterial 

roads is almost unbearable. It also 

significant that the land of Jamalpur 

Kalan was touching the rear side of the 

ECE factory and the High Court had 

granted compensation of Rs.250/- per 

square yard for the acquisition of the year 

1992. We have also seen the site plan to 

satisfy ourselves and find that the land 

acquired from Jamalpur Kalan and the 

present land share a common boundary 

behind the ECE factory. The belting 

system in the facts of the present case 

would thus not be permissible."  
(emphasis added)  

 
 57.  In Anjani Molu Desai v. State 

of Goa and another, (2010) 13 SCC 710, 

a very large tract comprising 3,65,375 

square meter of land in Balli village, 

Quepem Taulak, Goa was acquired for the 

purposes of Konkan Railway for laying 

down broad gauge line. Acquisition 

notification was issued on 30.7.1991. 

Appellant Anjani Molu Desai owned 

60,343 square meter of land in Survey 

No.45/1, 45/5, 45/6, 51/1 and 51/2. 

Collector awarded compensation at the 

rate of Rs.12/- per square meters for 

orchard lands and Rs.6/- per square meter 

for paddy lands. Reference Court and 

High Court affirmed said valuation by 

rejecting Reference and Appeal. Collector 

determined market value relying upon 

two exemplars and taking an average 

thereof. First exemplar sale deed dated 

30.8.1989 relates to 2055 square meters of 

land situated at the distance of 200 meter 

away from acquired land and sold at the 

rate of Rs.43.80 per square meters. 

Collector deducted 45% from sale price 

towards "development cost" i.e. for 

providing approach road and open spaces, 

expenses relating to development work, 

conversion charge etc. This reduced price 

to Rs.24/- per square meter. Since sale 

deed was of August, 1989 and acquisition 

commenced in 1991, thus there being gap 

of 20 months, Collector provided an 

increase at the rate of 14.5% per annum 

and thus, arrived at Rs.32.24 per square 

meter. Exemplar sale deed dated 

30.1.1990 relates to sale of 7600 square 

meters of land at a distance of one 

kilometer from acquired land sold at 

Rs.3/- per square meter. Here also, there 

was a gap was of 18 months, thus 14.5% 

increase was allowed, which made sale 

price to Rs.3.82 per square meter. 

Collector then averaged two rates derived 

from two sale deeds and determined 

Rs.18/- per square meter (Rs.32.24 + 

Rs.3.82÷2). This method adopted by 

Collector was not approved by Supreme 

Court. It was held, where there are more 

than one exemplar, which could be 

considered for determining market value, 

the one providing higher rate should be 

accepted and followed. It is only in 

exceptional cases where there are several 

sales of similar land, whose prices range 

in a narrow bandwidth, the average can be 

taken as representing market value. But 

where values disclosed in respect of two 

sales are markedly different, it can only 

lead to an inference that they are with 

reference to dissimilar land or that lower 
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value sale is on account of under 

valuation or other price depressing 

reasons. In respect of orchard land, 

therefore, Court followed exemplar sale 

deed dated 30.8.1989 providing sale price 

at Rs.43.80 per square meter and applying 

appreciation of 14.5% and odd per 

annum, Court determined market value at 

Rs.57.50 and to that extent claim of 

appellant Anjani Molu Dessai was upheld. 

Here also proposition laid down by Apex 

Court is not exceptional but on the facts 

of the case. 
 
 58.  In Nelson Fernandes and 

others v. Special Land Acquisition 

Officer, South Goa and others, AIR 

2007 SC 1414, land was acquired for new 

broad gauge line of Konkan Railway. 

Acquisition notification under Section 4 

Act, 1894 was issued in August, 1994. 

SLAO made award of Rs.4/- per square 

meter. In Reference, District and Sessions 

Judge relying on two sale deeds dated 

13.12.1993 enhanced compensation at the 

rate of Rs.192/- per square meter. Sale 

price in exemplar sale deed was Rs.449/- 

per square meter. Land-Owners as well as 

acquiring body both preferred appeals. 

Land owner's appeal was rejected while 

acquiring body's appeal was allowed to 

the extent that market value was reduced 

to Rs.38/- per square meter. Supreme 

Court found that compensation awarded 

by High Court by rejecting valuer report 

is not based on cogent material and not 

supported by cogent reasons. The injury, 

which land owner, was likely to sustain 

due to loss of his future earning from 

selling land as also damage already 

suffered due to diminution of profit of 

land between time of publication of notice 

and time taken by Collector in possession 

was not considered. Since land was 

acquired for the purposes of laying down 

railway line, no development was to be 

done. There existed civil amenities like, 

school, police station, water supply, bank, 

electricity, highway, transport, petrol 

pump, industries, telecommunication and 

other business. Hence it determined 

compensation at the rate of Rs.250/- per 

square meter, but then applied 20% 

deduction, which brings rate at Rs.200/- 

per square meter. 
 
 59.  In Special Land Acquisition 

Office v. Karigowdo and others, 2010 

(5) SCC 708, total acquired land was 146 

acres and 7 guntas. It was owned by 419 

Claimants-land owners, whose area varied 

from 2 to 48 guntas. Acquired land 

situated in village Sanaba, Chinakavali 

Hobli, Pandavapura. These land got 

submerged in 1993 under backwaters of 

Tonnur tank due to construction of 

Hemavathi Dam. Physical possession of 

land was taken between October, 1996 to 

December, 1999, while acquisition 

notification under Section 4 (1) of Act, 

1894 was issued on 4.4.2002. Crops 

standing on land were damaged. SLAO 

determined market value at Rs.90,460/- 

per acre for wet land and Rs.37,200/- per 

acre for dry land. On Reference, 

compensation was enhanced to 

Rs.2,92,500/- per acre for wet land 

(garden land), Rs.1,46,250/- for dry land 

(lightly irrigated) and Rs.1,20,000/- for 

dry land (without mulberry crop). In 

appeal by Land-Owners, High Court 

enhanced compensation to Rs.5,00,000/- 

per acre for wet/garden land and 

Rs.2,53,750/- per acre for dry land. State, 

therefore, came in appeal before Supreme 

Court. Dispute arose before Court was for 

computation of compensation payable to 

Claimants and quantum thereof. 

Argument advanced by State was that 

method adopted by Reference Court as 
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well as High Court was impermissible in 

law. Court cannot take into consideration 

commercial activity, which may result 

from, and be indirectly incidental to 

agricultural activity, particularly, when 

both of them are carried on independent 

of each other. In that case there were no 

sale instances from village Sanaba prior to 

2002. The exemplars of adjoining villages 

were produced before Court. After 

looking into statutory provisions of Act, 

1894, Court said (1) provision of Section 

23 are mandatory; and (2) it is for 

Claimants to ascertain as a matter of fact - 

location, potential and quality of land for 

establishing its fair market value. It is for 

Claimant to show that, what is 

contemplated under conditions attached 

thereto has been satisfied. It is also for 

Claimants to show that to award 

compensation payable under statutory 

provisions, they have brought on record 

evidence to satisfy criterion and 

conditions required to be fulfilled for such 

a claim. Court has to determine 

compensation strictly in accordance with 

the provisions of Sections 23 and 24 of 

Act, 1894. Potentiality of land should be 

on the date of acquisition i.e. existing 

potentiality. Further, potentiality has to be 

directly relatable to capacity of acquired 

land to produce agricultural products, or 

its market value relatable to method of 

compensation. If there exist crops, trees or 

fruit bearing trees, the same can be taken 

into consideration, but extent of benefit 

cannot go to the extent that fruits grown 

in agricultural land would be converted 

into processed food like jam or any other 

eatable products. This extension of loss of 

benefits amounts to remote factors, which 

is not permitted to take into consideration. 

Court thus held that compensation 

determined by Reference Court and High 

Court was not justified. State appeal was 

partly allowed and Court provided for 

compensation at Rs.2,30,000/- per acre 

for wet/garden land and Rs.1,53,400/- per 

acre for dry land. 
 
 60.  In Mohinder Singh and others 

v. State of Haryana, (2014) 8 SCC 897, 

by notification dated 2.12.1982, 327.52 

acres in village Patti Jhambra, Shahabad 

in District Kurushetra (State of Haryana) 

was acquired for development and 

utilization of land for residential, 

commercial, industrial purposes etc. 

Notification under Section 6 was issued 

on 4.7.1984 in relation to 178.62 acres, 

and ultimate possession of only 90.07 

acres was taken. Collector made award at 

different rates per acre depending upon 

quality of soil/land. Reference Court 

awarded uniform compensation at 

Rs.2,66,400/- per acre. State preferred 

appeal whereupon High Court reduced 

compensation to Rs.1,83,080/- per acre. 

Land Owner preferred intra court appeal 

and Division Bench determined market 

value at Rs.2,19,696/- per acre. Land-

Owners further went in appeal before 

Supreme Court, which set aside judgment 

of High Court and restored award passed 

by Reference Court determining 

Rs.2,66,400/- per acre as market value. 

While restoring award of Reference 

Court, Supreme Court observed that 40% 

deduction applied by High Court was not 

justified. Since land was within developed 

Municipal limit, therefore, deduction of 

25% applied by Reference Court was 

justified. 
 
 61.  In Union of India v. Raj 

Kumar Baghal Singh (dead) through 

legal representatives and others, (2014) 

10 SCC 422, 72.9375 acres of land in 

village Bir Kheri Gujran, District Patiala 

in State of Punjab was acquired vide 
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notification dated 14.3.1989. Collector 

made award of Rs.Two Lacs per acre. 

Reference Court enhanced amount of 

compensation to Rs.9,05,000/- per acre. 

In appeal, a Single Judge of High Court 

reduced compensation to Rs.105.80 per 

square yard and it was confirmed by 

Division Bench also. Union of India 

preferred appeal, which was dismissed. 

Court held that there is no rule of thumb 

for deduction at a particular rate. It varies 

and depends on individual case. In para 

11 Court said "the extent of cut depends 

on individual fact situation". 
 
 62.  Deduction for development is 

different than deduction permissible in 

respect of largeness of area vis-a-vis 

exemplar of small piece of land. Many 

times, Land Owners rely on the rates on 

which development authorities offer 

allotment of developed plots carved out 

by them in residential or industrial area. 

Such rates apparently cannot form basis 

for compensation for acquisition of 

undeveloped lands for reasons more than 

one. The market value in respect of large 

tract of undeveloped agricultural land in a 

rural area has to be determined in the 

context of a land similarly situated 

whereas allotment rates of development 

authorities are with reference to small 

plots and in a developed lay out falling 

within urban or semi-urban area. Statutory 

authorities including development 

authorities used to offer rates with 

reference to economic capacity of buyers 

like economic Weaker Sections, Low 

Income Group, Middle Income Group, 

Higher Income Group etc. Therefore, 

rates determined by such authorities are 

not uniform. The market value of 

acquired land cannot depend upon 

economic status of land loser and 

conversely on the economic status of the 

body at whose instance, land is acquired. 

Further, normally, land acquired is a 

freehold land whereas allotment rates 

determined by development authorities 

etc. constitute initial premium payable on 

allotment of plots on leasehold basis. 

However, where an exemplar of small 

piece of land is relied, in absence of any 

other relevant material, Court may 

determine market value in the light of 

evidence relating to sale price of small 

developed plots. In such cases, deduction 

varying from 20% to 75% is liable to 

apply depending upon nature of 

development of lay out in which exemplar 

plot is situated. 
 
 63.  In Shaji Kuriakose and 

another Vs. Indian Oil Corporation 

Ltd. and others, (2001) 7 SCC 650, a 

large tract of land in village 

Manakunnam, District Cochin was 

proposed to be acquired for setting up a 

bottling plant by Indian Oil Corporation 

and notification under Section 4 (1) was 

issued on 23.08.1990. Acquired land 

included 7.13 acres of land of 

Claimant/Land Owner-Shaji Kuriakose. 

Collector vide award dated 05.05.1992 

offered compensation at Rs. 1,225/- per 

acre i.e. Rs. 500 per cent which was 

enhanced to Rs.7,000/- per Cent by 

Reference Court. High Court reduced 

compensation to Rs.4,000/- per Cent for 

wet land and Rs.6,500/- for dry land. 

Appeal preferred by Claimants before 

Supreme Court failed. Court found that 

land which was sold vide exemplar sale 

deed was not similarly placed with 

acquired land inasmuch as there was no 

access to acquired land, there existed only 

an internal mud road which belonged to 

one of the Claimants, whose land was 

acquired, the land covered by exemplar 

sale deed was a dry land, whereas 
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acquired land was mostly wet land. After 

acquisition, acquired land has to be 

reclaimed and a lot of amount would be 

spent for filling it. The exemplar sale deed 

related to a small piece of land while 

acquired land was quite large. Sale for 

smaller plot fetches more consideration 

than larger or bigger piece of land. 

Considering all these facts, Court found 

that determination made by High Court 

was justified and dismissed appeal. 

 
 64.  In Kasturi and others Vs. State 

of Haryana, (2003) 1 SCC 354, 84.31 

acres of land in State of Haryana was 

proposed to be acquired for development 

of residential and commercial area at 

Sector 13 and 23, Bhiwani, by publishing 

notification under Section 4 on 

04.04.1986. Collector made award dated 

10.11.1987 and 31.03.1988 determining 

compensation at Rs.57,500/- per acre and 

Rs.55,200/- per acre which comes to 

around Rs. 11.81 per square yard. 

Reference Court enhanced compensation 

to Rs.125/- per square yard. Land Owners 

as well as State, both preferred appeal in 

High Court. Landowners sought 

compensation at Rs.500/- per square yard 

while State appealed for restoration of 

Collector's award. High Court reduced 

compensation to Rs.79.98 per square yard 

applying 20% deduction towards 

development charges. It partly allowed 

appeal of State but dismissed appeals 

preferred by Claimants/Land-Owners. 

Division Bench confirmed judgment of 

Single Judge hence matter was taken to 

Supreme Court by Claimants/ Land-

Owners. It was contended that High Court 

erred in applying deduction of 20% 

towards development charges and also by 

not enhancing compensation to Rs.500/- 

per square yard as claimed by 

landowners. Supreme Court found that 

land acquired comprised a large area and 

was not developed though has potential 

for residential and commercial purposes. 

For its development roads were to be laid, 

provision for drainage was to be made 

and certain area was to be earmarked for 

other civic amenities. The acquired land is 

not a small plot located in such a way that 

no other development was required at all 

and it could be utilized as it is, being a 

developed building site. In respect of 

agricultural land or undeveloped land 

which has potential value for housing or 

commercial purposes, normally 33% 

amount was processed for deduction 

subject to variations depending upon 

nature of land, location, extent of 

expenditure involved for development and 

area required for roads and other civic 

amenities to develop land so as to make 

plots for residential or commercial 

purposes. Whether land is plain or 

uneven, soil of land is soft or hard having 

bearing on foundation for the purpose of 

making construction; whether land is 

situated in the midst of a developed area 

all around or may have a hillock or may 

be low lying or may be having deep 

ditches, are all relevant considerations 

since that would have consequences in the 

amount to be spent for development. 

Court relied on various decisions and 

thereafter upheld deduction of 20% 

towards development and dismissed 

appeal of Land Owners. 

 
 65.  In Lal Chand Vs. Union of 

India (supra), Court noticed that 

deduction for development constitutes 

two components- one is with reference to 

area required to be utilized for 

development work and second is the cost 

of development work. It further held that 

deduction for development in respect of 

residential plot may be higher while not 



836                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

so where it is an industrial plot. Similarly, 

if acquired land is in a semi-developed 

urban area or in any undeveloped rural 

area, then deduction for development may 

be much less and vary from 25 to 40 

percent since some basic infrastructure 

will already be available. The percentage 

is only indicative and may vary depending 

upon relevant factors. With reference to 

exemplars of transfer of land between 

private parties, Court would also look into 

intrinsic evidence, i.e., the exemplar sale 

deed where it recites financial difficulties 

of vendor and urgent need to find money 

as a reason for sale or other similar 

factors, like litigation or existence of 

some other dispute. These are all factors 

constituting intrinsic evidence of a 

distress sale. 

 
 66.  In Lal Chand Vs. Union of India 

(supra), Court also observed, if acquisition is 

in regard to a large area of agricultural land in 

a village and exemplar sale deed is also in 

respect of an agricultural land in the same 

village, i.e. it may be possible to rely upon the 

sale deed as prima facie evidence of 

prevailing market value even if such land is at 

the other end of village, i.e. at a distance of 

one or two kilometers. But, the same may not 

be appropriate where acquisition relates to 

plots in a town or city where every locality or 

road has a different value. A distance of about 

a kilometer may not make a difference for the 

purpose of market value in a rural area but 

even a distance of 50 meters may make a 

huge difference in market value in urban 

properties. Thus, distance between two 

properties, the nature and situation of 

property, proximity to the village or a road 

and several other factors may all be relevant in 

determining market value. 
 
 67.  In Valliyammal & others Vs. 

Special Land Acquisition, 2011 (8) JT 

442, Court has looked into various earlier 

judgments laying down guiding principles 

for determination of market value of 

acquired land. Court has observed that 

comparable sales method of valuation is 

preferred since it furnishes evidence for 

determination of market value of acquired 

land at which a willing purchaser would 

pay for acquired land if it had been sold in 

open market at the time of acquisition. 

However, this method is not always 

conclusive and there are certain factors, 

which are required to be fulfilled and on 

fulfillment of those factors, compensation 

can be determined. Such factors are (a) 

sale must be a genuine transaction; (b) 

sale deed must have been executed at the 

time, proximate to the date of issue of 

notification under Section 4; (c) land 

covered by the sale must be in the vicinity 

of acquired land; (d) land covered by the 

sales must be similar to acquired land; 

and (e) size of plot of the land covered by 

the sales be comparable to the land 

acquired. If there is dissimilarity in regard 

to locality, shape and size or nature of 

land, court can proportionately reduce 

compensation depending upon 

disadvantages attached with the acquired 

land. Further, for determining market 

value, potentiality of acquired land should 

also be taken into consideration. The 

"potentiality" means, capacity or 

possibility for changing or developing 

into state of actuality. It is well settled 

that market value of property has to be 

determined having due regard to its 

existing condition, with all its existing 

advantages and its potential possibility 

when let out in its most advantageous 

manner. Court also said, when 

undeveloped or underdeveloped land is 

acquired and the exemplar is in respect to 

developed land, detection towards 

deduction can be made. Normally, such 
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deduction is 1/3, but it is not a hard and 

fast rule. 
 
 68.  In Bhule Ram v. Union of India 

and another, JT 2014 (5) SC 110, Court in 

para 7 has observed that valuation of 

immovable property is not an exact science, 

nor it can be determined like algebraic 

problem, as it bounds in uncertainties and no 

strait-jacket formula can be laid down for 

arriving at exact market value of the land. 

There is always a room for conjecture, and 

thus court must act reluctantly to venture too 

far in this direction. The factors such as the 

nature and position of land to be acquired, 

adaptability and advantages, the purpose for 

which the land can be used in the most 

lucrative way, injurious affect resulting in 

damages to other properties, its potential 

value, the locality, situation, size and shape 

of the land, the rise of depression in the value 

of land in the locality consequent to 

acquisition etc., are relevant factors to be 

considered. It further said that value, which 

has to be assessed, is the value to the owner, 

who parts with his property, and not the 

value to the new owner, who takes it over. 

Fair and reasonable compensation means the 

price of a willing buyer, which is to be paid 

to the willing seller. Though Act does not 

provide for "just terms" or "just 

compensation", but 'market value' is to be 

assessed taking into consideration the use to 

which it is being put on acquisition and 

whether the land has unusual or unique 

features or potentialities. Court then also 

considered as to what is the concept of 

"guess work" and observed that it is not 

unknown to various fields of law as it applies 

in the cases relating to insurance, taxation, 

compensation under the Motor Vehicle Act 

as well as under Labour Laws. Having said 

so, Court further said: - 
 "The court has a discretion applying 

the guess work to the facts of the given 

case but is is not unfettered and has to be 

reasonable having connection to the facts 

on record adduced by the parties by way 

of evidence. The court further held as 

under: -  
 "'Guess' as understood in its common 

parlance is an estimate without any specific 

information while "calculations" are always 

made with reference to specific data. 

"Guesstimate" is an estimate based on a 

mixture of guesswork and calculations and it 

is a process in itself. At the same time "guess" 

cannot be treated synonymous to 

"conjecture". "Guess" by itself may be a 

statement or result based on unknown factors 

while "conjecture" is made with a very slight 

amount of knowledge, which is just sufficient 

to incline the scale of probability. 

"Guesstimate" is with higher certainty than 

more "guess" or a "conjecture" per se." (para 

8) (emphasis added)  
 
 69.  In Bhupal Singh and others v. 

State of Haryana, (2015) 5 SCC 801, 

while above principles laid down in 

various cases were reiterated, Court in 

para 18 of judgment, said: - 

 
 "Law on the question as to how the 

court is required to determine the fair 

market value of the acquired land is fairly 

well settled by several decisions of this 

Court and remains no more res integra. 

This Court has, inter alia, held that when 

the acquired land is a large chunk of 

undeveloped land having potential and 

was acquired for residential purpose then 

while determining the fair market value of 

the lands on the date of acquisition, the 

appropriate deductions are also required 

to be made."  

(emphasis added)  
 
 70.  It is also reaffirmed that when an 

exemplar relates to small piece of 



838                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

developed land and is sought to be relied 

to determine market value of large tract of 

undeveloped acquired land, deduction can 

be applied ranging between 20% to 75%. 

Court in para 20 of judgment relied upon 

its decision in Chandrashekhar Vs. L.A. 

Officer, (2012) 1 SCC 390 stating that 

deduction has two components, one is 

"development" and another with respect 

to the "size of the area". Percentage of 

deduction was restricted in Subh Ram v. 

State of Haryana, (2010) 1 SCC 444 

stating that deduction of both components 

should be around 1/3 each in its entirety, 

which would roughly come to 67% of 

component of sale consideration of 

exemplar sale transaction. 
 
 71.  With respect to escalation of 

price where relied on exemplar is of much 

earlier in point of time, Court in K. 

Devakimma and others v. Tirumala 

Tirupati Devasthanam and another, 

2015 (111) ALR 241 said that recourse 

can be taken in appropriate cases to the 

mode of determining market value by 

providing appropriate escalation over the 

proved market value of nearby land in 

previous years where there is no evidence 

of any contemporaneous sale transaction 

or acquisition of comparable lands in 

neighbourhood. The percentage of 

escalation may vary from case to case so 

also the extent of years to determine the 

rates. 
 
 72.  In Chandrashekhar Versus 

Land Acquisition Officer (supra), for 

residential layout issued by Gulbarga 

Development Authority, acquisition 

proceedings were initiated by publishing 

Notification dated 13.5.1982 under 

Section 4 of Act, 1894, proposing to 

acquire 144 acres of land in villages 

Rajapur (71 acres) and Badepur (73 

acres). The land of Claimants-appellants 

measured 8 acres, 4 guntas in village 

Badepur and in connected appeal it 

measured 7 acres, 7 guntas. Collector 

made award determining compensation at 

Rs.4100/- per acre for land in village 

Badepur and Rs.13,500/- for land in 

village Rajapur. Reference Court 

enhanced compensation to Rs.1,46,000/- 

per acre in place of Rs.4100/- per acre for 

land in village Badepur. On appeal, High 

Court remanded matter, whereafter 

Reference Court determined 

compensation at Rs.1,45,000/- per acre 

vide order dated 21.12.2002. High Court 

reduced compensation in appeal at Rs. 

65,000/-. The view taken by High Court 

was upheld by Supreme Court by 

dismissing appeal of Land Owners. The 

issue raised before Court was the extent 

of deduction to be applied while 

determining market. It would be 

interesting to notice review of various 

cases by Supreme Court demonstrating 

that deduction applied has varied in all 

cases. 
 
 (a) In Brig. Sahib Singh Kalha Vs. 

Amritsar Improvement Trust, (1982) 1 

SCC 419, Court said where a large area 

of undeveloped land is acquired, 

provision has to be made for providing 

minimum amenities of town-life. 

Accordingly, deduction of 20 percent of 

total acquired land should be made for 

land over which infrastructure has to be 

made (space for roads etc.). Besides, 

cause of raising infrastructure like roads, 

electricity, water, underground drainage, 

etc. is also to be considered and for this 

purposes deduction would range from 

20% to 33%. Thus, in all Court upheld 

deductions between 40% and 53%.  
 (b) In Administrator General of 

West Bengal Vs. Collector, Varanasi, 
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(1988) 2 SCC 150, Court upheld deduction 

of 40%.  
 (c) In Chimanlal Hargovinddas Vs. 

Special Land Acquisition Officer, Poona 

and another (supra), Court upheld 

deduction between 20% to 50%. 
 (d) In Land Acquisition Officer 

Revenue Divisional Officer, Chottor vs. 

L. Kamalamma (Smt.) Dead by and 

others, (1998) 2 SCC 385, Court upheld 

deduction of 40% as development cost. 
 (e) In Kasturi and others vs. State of 

Haryana (supra), 1/3rd deduction was 

upheld on development, clarifying that 

deduction can be more or less of 1/3rd 

depending upon facts of the case.  
 (f) In Land Acquisition Officer vs. 

Nookala Rajamallu and others, (2003) 12 

SCC 334, Court upheld 53% deduction.  
 (g) In V. Hanumantha Reddy (Dead) 

Versus Land Acquisition Officer, (2003) 

12 SCC 642, Court upheld 37% deduction 

towards development.  
 (h) In Viluben Jhalejar Contractor 

Versus State of Gujarat, (2005) 4 SCC 

789, Court observed that deduction of 20 to 

50% towards development is permissible.  
 (i) In Atma Singh Versus State of 

Haryana and another, (2008)2 SCC 568, 

20% deduction towards largeness of area 

was applied. 
 (j) In Subh Ram and others Vs. State 

of Haryana and others, (supra), Court 

observed that where valuation of a large 

area of agricultural or undeveloped land has 

to be determined on the basis of sale price 

of a small developed plot, standard 

deductions would be 1/3rd towards 

infrastructural space and 1/3 towards 

infrastructural developmental cost, i.e. 2/3rd 

% i.e. 67%.   
 (k) In Andhra Pradesh Housing 

Board Versus K. Manohar Reddy and 

others, (2010) 12 SCC 707, it was 

observed that deductions on account of 

development could vary between 20% to 

75%.  

 
 (l) In Special Land Acquisition 

Officer and another Versus M.K. Rafiq 

Sahib, (2011) 7 SCC 714, Court was 

upheld 60% deduction. 
 
 73.  In this background of authorities, 

Court in Chandrashekhar Versus Land 

Acquisition Officer (supra), observed 

that quantum of deduction towards 

development is on account of two 

components. In this regard it said in para 

19.1 and 19.2 as under : 
 
 " 19.1. Firstly, space/area which 

would have to be left out, for providing 

indispensable amenities like formation of 

roads and adjoining pavements, laying of 

sewers and rain/flood water drains, 

overhead water tanks and water lines, 

water and effluent treatment plants, 

electricity sub-stations, electricity lines 

and street lights, telecommunication 

towers etc. Besides the aforesaid, land 

has also to be kept apart for parks, 

gardens and playgrounds. Additionally, 

development includes provision of civic 

amenities like educational institutions, 

dispensaries and hospitals, police 

stations, petrol pumps etc. This "first 

component", may conveniently be 

referred to as deductions for keeping 

aside area/space for providing 

developmental infrastructure.  
 19.2 Secondly, deduction has to be 

made for the expenditure/expense which 

is likely to be incurred in providing and 

raising the infrastructure and civic 

amenities referred to above, including 

costs for levelling hillocks and filling up 

low lying lands and ditches, plotting out 

smaller plots and the like. This "second 

component" may conveniently be referred 
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to as deductions for developmental 

expenditure /expense." 
(emphasis added)  

 
 74.  Having said so Court in para 23 

said:- 
 "23. Having given our thoughtful 

consideration to the analysis of the legal 

position referred to in the foregoing two 

paragraphs, we are of the view that there is 

no discrepancy on the issue, in the recent 

judgments of this Court. In our view, for 

the "first component" under the head of 

"development", deduction of 33-1/3 

percent can be made. Likewise, for the 

"second component" under the head of 

"development" a further deduction of 33-

1/3 percent can additionally be made. The 

facts and circumstances of each case would 

determine the actual component of 

deduction, for each of the two components. 

Yet under the head of "development", the 

applied deduction should not exceed 67 

percent. That should be treated as the upper 

benchmark. This would mean, that even if 

deduction under one or the other of the two 

components exceeds 33-1/3 percent, the two 

components under the head of 

"development" put together, should not 

exceed the upper benchmark."  
(emphasis added)  
 
 75.  The above principles have 

further been followed and reiterated in 

Atma Singh Versus State of Haryana 

and another (supra), Nirmal Singh Vs. 

State of Haryana, (2015) 2 SCC 160 

and Major General Kapil Mehra and 

others Vs. Union Of India and another 

(2015) 2 SCC 262. 
 
 76.  Decision of this Court in Power 

Grid Corporation Vs. State of U.P. and 

Others, (2019) 1 ADJ 753 also reiterates 

the said principles. 

 77.  In Sabhia Mohammed Yusuf 

Abdul Hamid Mulla (d) by LRS and 

others vs. Special Land Acquisition 

Officer and others (2012) 7 SCC 595 

Reference Court, while determining 

market value observed that though land 

was agricultural but had non-agricultural 

potential and determined market value. 

High Court made a deduction of 15% 

towards development charges. 
 
 78.  Referring to an earlier decision 

in Viluben Jhalejar Contractor vs. 

State of Gujrat, (2005) 4 SCC 789, 

Court in Sabhia Mohammed Yusuf 

Abdul Hamid Mulla (supra) said that 

development charges may range between 

20% to 50% of the total price. Court 

further observed: 
 
 "in fixing market value of the 

acquired land which is undeveloped and 

under-developed the courts have 

generally approved deduction of 1/3rd of 

the market value towards development 

cost except when no development is 

required to be made for implementation of 

the public purpose for which land is 

acquired." (emphasis added)  

 
 79.  Above authorities and several 

others have been considered in Major 

General Kapil Mehra Vs. Union of India 

and another (supra), and Court has 

observed that while fixing market value of 

acquired land, Land Acquisition Collector 

is required to keep in mind the following 

factors:- 

 
 (i) Existing geographical situation of 

land. 
 (ii) Existing use of land. 
 (iii) Already available advantages, 

like proximity to National or State 

Highway or road and/ or developed area, 
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 (iv) Market value of other land 

situated in the same locality/ village/ area 

or adjacent or very near the acquired land. 

 
 80.  Court has further said that 

market value is determined with reference 

to the market sale of comparable land in 

the neighbourhood by a willing seller to a 

willing buyer on or before the date of 

preliminary notification i.e. under Section 

4(1) of 1894 Act, as that would give a fair 

indication of market value. 

 
 81.  With respect to factors of 

comparable sales, Court in Major 

General Kapil Mehra Vs. Union of 

India and another (supra) has referred 

to its earlier decision in Urban Water 

Supply and Drainage Board and 

Others Versus K.S. Gangadharappa 

and another, (2009) 11 SCC 164, and 

has observed that element of speculation 

is reduced to minimum if underlying 

principles of fixation of market value with 

reference to comparable sales are 

satisfied, i.e.,(i) when sale is within a 

reasonable time of the date of notification 

under Section 4(1); (ii) it should be a bona 

fide transaction; (iii)) it should be of the 

land acquired or of the land adjacent to 

the land acquired; and (iv) It should 

possess similar advantages. 
 
 82.  Where there are several 

exemplars showing different rates, it has 

been said that averaging is not 

permissible, if land acquired are of 

different types and situated in different 

locations. But where there are several 

sales of similar land, more or less, at the 

same time, prices whereof have marginal 

variation, averaging thereof is 

permissible. It is further held that for the 

purpose of fixation of fair and reasonable 

market value of any type of land, 

abnormally highvalue or abnormally low 

value sales should be carefully discarded. 

If number of sale deeds of the same 

locality and of same period with short 

intervals are available, average price of 

available number of sale deeds shall be 

considered as a fair and reasonable market 

price. Ultimately, it is in the interest of 

justice that land losers are awarded fair 

compensation. All attempts should be 

made to award fair compensation to the 

extent possible on the basis of 

accessibility to different kinds of roads, 

locational advantages etc. 
 
 83.  ''Freehold land' and ''leasehold 

land', both these terms are conceptually 

different. If a property, subject to lease 

and in possession of a lessee, is offered 

for sale by an owner to a prospective 

private purchaser, the purchaser being 

aware that on purchase he will get only 

title and not possession and that the sale 

in his favour will be subject to 

encumbrance namely, the lease, he will 

offer a price taking note of the 

encumbrances. Naturally, such a price 

would be less than the price of a property 

without any encumbrance. But when a 

land is acquired free from encumbrances, 

market value of the same will certainly be 

higher. 

 
 84.  In Urban Water Supply and 

Drainage Board (supra), Court also 

considered deductions towards 

competitive bidding and development. In 

paragraph no. 39, Court said : 
 
 "We have referred to various 

decisions of this Court on deduction 

towards development to stress upon the 

point that deduction towards development 

depends upon the nature and location of 

the acquired land. The deduction includes 
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components of land required to be set 

apart under the building rules for roads, 

sewage, electricity, parks and other 

common facilities and also deduction 

towards development charges like laying 

of roads, construction of sewerage."  
 
 85.  Thus, having gone through the 

aforesaid decisions, we find that no 

absolute principle or Rule of Thumb has 

been laid down in any of the authorities as 

to how much deduction should be made. 

The substance of all the decisions is that 

deduction should be applied where 

undeveloped and under-developed land is 

acquired and it can vary from 10% to 

70%, depending upon various factors of 

each case. Similarly, if area of land 

exemplar is very small, appropriate 

deduction can be made. 

 
 86.  Normally, Courts have held that 

exemplars should be such which are 

before the date of notification under 

Section 4(1) of Act, 1894 but an exemplar 

sale deed of a subsequent period of date 

of acquisition notification is not 

completely ruled out to be relevant 

document provided circumstances to 

justify the same are available. 
 
 87.  In State of U.P. Vs. Major 

Jitendra Kumar and others, AIR 1982 

SC 876, notification under Section 4 was 

published on 6.1.1948. Court determined 

rate of compensation relying on a sale 

deed dated 11.7.1951, i.e., a document 

executed after almost three and half years 

after the date of acquisition notification. 

Court upheld reliance on such document, 

observing, if there is no material to show 

that there was any fluctuation in market 

rate between the date of acquisition and 

the date of concerned sale deed, such 

document may be considered as a relevant 

material in absence of any other apt 

evidence. This view was followed in a 

subsequent decision, i.e., Administrator 

General of West Bengal Vs. Collector, 

Varanasi, AIR 1998 SC 943, where it is 

held: 
 
 "Such subsequent transactions 

which are not proximate in point of time 

to the acquisition can be taken into 

account for purposes of determining 

whether as on the date of acquisition 

there was an upward trend in the prices 

of land in the area. Further under certain 

circumstances where it is shown that the 

market was stable and there were no 

fluctuations in the prices between the 

date of the preliminary notification and 

the date of such subsequent transaction, 

the transaction could also be relied upon 

to ascertain the market value."  
                                      (emphasis added)  
 
 88.  In certain cases, where nature, 

extent, size, surrounding and location of 

acquired land greatly varies, Courts have 

applied "belting system" for 

determination of market rate of acquired 

land. It is applied in appropriate cases 

when different parcels of land with 

different survey numbers belong to 

different owners and having different 

locations are acquired. Such chunk cannot 

be taken as a compact block. In Bijender 

and others Vs. State of Haryana and 

others (2018) 11 SCC 180, Court in para 

34 of judgment said: 

 
 "The acquired land comprises of 

more than around 300 acres or so and is 

thus a very large in chunk. The acquired 

land belonged to several landowners and 

obviously so being so large in volume. 

One side of the acquired land is abutting 

the road. The land has surrounding with 
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some kind of activities in nearby areas 

and this shows that the acquired land has 

some potential."  

 
 89.  In Belting System, acquired land 

is usually divided in two or three belts 

depending upon the facts of each case. 

Appreciating this aspect in para 35 of 

judgment in Bijender and others Vs. 

State of Haryana and others (supra), 

Court said: 
 
 "The market value of the front belt 

abutting the main road is taken to fetch 

maximum value whereas the second belt 

fetches two third or so of the rate 

determined in relation to the first belt and 

the third belt, if considered proper to 

carve out, fetches half or so of the 

maximum. It is again depending upon 

facts of each case."  

 
 90.  In para 49 of judgment, Court 

further said: 
 
 "49. It is also held that the value of 

the smaller plots, which is always on the 

higher side, is usually not taken into 

consideration for determining the large 

block of the land. One of the reasons 

being that the substantial area of the 

large block is used for development of 

sites like laying out the roads, drains 

sewers, water and electricity lines and 

several civic amenities and to provide 

these facilities, lot of time is consumed. 

The deduction is, therefore, made, which 

ranges from 20% to 50% or in 

appropriate cases even more."  

 
 91.  In Trishala Jain and another Vs. 

State of Uttranchal and another, (2011) 6 

SCC 47, for the purposes of construction of 

Government Polytechnic Institute at 

Dehradun, notification under Section 4 was 

published on 30th January, 1992, proposing to 

acquire 12.85 acres of land situated in village 

Sewala Kalan, Pargana Kendriya Doon, 

District Dehradun. The area of land belonging 

to Claimants-Land Owner, Trishala Jain and 

others, was 4.58 acres and 3.031 acres 

respectively. Collector offered compensation 

applying "belting system," for first belt at 

Rs.9,78,223.40 per acre, second belt at Rs. 

6,52,482.27 per acre and third belt at Rs. 

4,39,362.70 per acre. Reference Court held 

'belting system' applied by Collector improper 

observing that entire land having been 

acquired for one purpose, there was no 

justification for application of 'belting system'. 

Relying on two exemplar sale deeds dated 

26.11.1991 and 17.11.1991 it awarded 

compensation at Rs. 5,12,000/- per bigha after 

applying 20% deduction to gross market value 

of Rs.6,40,000/- per bigha. In appeal, High 

Court upheld view taken by Reference Court 

that there was no justification for applying 

"belting system" but raised deduction from 

20% to 33.33% and hence determined market 

value at Rs. 4,26,667/- per bigha. The 

aforesaid deduction was applied on account of 

"development charges". Appeal was taken to 

Supreme Court by Claimants/Land-Owners. 

Four questions formulated by Supreme Court 

are as under: 
 
 "I. Whether or not the 'belting 

system' ought to have been applied for 

determination of fair market value of the 

acquired land?  
 II. What should be the just and fair 

market value of the acquired land on the 

date of issuance of notification under 

Section of the Act? 
 III. Whether in the facts and 

circumstances of the present case there ought 

to be any deduction after determining the fair 

market value of the land? 
 IV. What compensation and benefits 

are the claimants entitled to?" 
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 92.  Court upheld the view taken by 

courts below that application of "belting 

system" was unjustified since land as a 

whole was similarly placed and 

surrounded by developed areas and 

proposed to be used for one purpose, i.e., 

construction of Government Polytechnic 

Institute. Court then also held that 

deduction towards development is 

justified in certain circumstances but how 

much deduction is to be applied, will 

depend upon individual facts of the case. 

In para 39 of judgment, Court said: 
 
 "39. The law with regard to applying 

the principle of deduction to the 

determined market value of the acquired 

land is quite consistent, though, of course, 

the extent of deduction has varied very 

widely depending on the facts and 

circumstances of a given case. In other 

words, it is not possible to state precisely 

the exact deduction which could be made 

uniformly applicable to all the cases. 

Normally the rule stated by this Court 

consistently, in its different judgments, is 

that deduction is to be applied on 

account of carrying out development 

activities like providing roads or civic 

amenities such as electricity, water etc. 

when the land has been acquired for 

construction of residential, commercial 

or institutional projects. It shall also be 

applied where the sale instances 

(exemplars) relate to smaller pieces of 

land and in comparison the acquisition 

relates to a large tract of land." 

(emphasis added)  
 
 93.  Further in paras 41 and 44 of 

judgment, Court said: 

 
 "41. The cases where the acquired 

land itself is fully developed and has all 

essential amenities, before acquisition, 

for the purpose for which it is acquired 

requiring no additional expenditure for its 

development, falls under the purview of 

cases of `no deduction'. Furthermore, 

where the evidence led by the parties is of 

such instances where the compensation 

paid is comparable, i.e. exemplar lands 

have all the features comparable to the 

proposed acquired land, including that of 

size, is another category of cases where 

principle of `no deduction' may be 

applied. These may be the cases where 

least or no deduction could be made. Such 

cases are exceptional and/or rare as 

normally the lands which are proposed to 

be acquired for development purposes 

would be agricultural lands and/or semi 

or haphazardly developed lands at the 

time of issuance of notification under 

Section 4(1) of the Act, which is the 

relevant time to be taken into 

consideration for all purposes and intents 

for determining the market value of the 

land in question."  
 "44. It is thus evident from the above 

enunciated principle that the acquired 

land has to be more or less developed 

land as its developed surrounding areas, 

with all amenities and facilities and is fit 

to be used for the purpose for which it is 

acquired without any further expenditure, 

before such land could be considered for 

no deduction. Similarly the sale instances 

even of smaller plots could be considered 

for determining the market value of a 

larger chunk of land with some 

deduction unless, there was 

comparability in potential, utilisation, 

amenities and infrastructure with hardly 

any distinction. On such principles each 

case would have to be considered on its 

own merits." (emphasis added)  
 
 94.  In Union of India and others 

Vs. Mangatu Ram (1997) 6 SCC 59, a 
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Three-Judge Bench of Supreme Court 

considered the question, when 'belting 

system' should be applied and held that 

when a large extent of land under 

acquisition comprises of lands of several 

persons and some lands are abutting the 

main road and some lands are in the 

interior, the same would not have the 

uniform rate of market value. Reasonable 

demarcation/classification should be 

made before determination of the 

compensation. Upholding the 'belting 

system' to be applied in that case, Court 

said that lands situated around 500 yards 

from the main road should be classified as 

'A' class land irrespective of the quality of 

the land and uniform rate of compensation 

should be applied to the same and 

remaining should be placed in category 

'B' and applied another but lesser rate. 

Therein an argument was made that if 

different rates are applied, it will violate 

fundamental right of equality enshrined 

under Article 14. Rejecting it, Court said: 
 
 "It is equally settled law that Article 

14 has no application vis-a-vis 

determination of the compensation for the 

obvious reason that it is hardly possible 

that all the lands are equal in all respects; 

they differ from one another and bear 

different features, e.g., nature, quality and 

character; therefore, all the lands do not 

command the same market value when 

they are sold to a willing purchaser by a 

willing vendor in the open market."  

 
 95.  Court further held: 
 
 " ... the doctrine of equality in the 

matter of payment of compensation under 

Article 14 is inapplicable."  

 
 96.  In Wazir and others State of 

Haryana, (2019) 3 SCJ 506 (SC), a very 

large chunk of land i.e. about 1500 acres 

spreading in several villages, namely, 

Kasan, Bas Kusla, Naharpur Kasan, 

Manesar, Bas Haria and Dhana, Tehsil 

and District Gurgaon was acquired by 

publishing Notifications under Section 

4(1) of Act, 1894 on 06.03.2002, 

07.03.2002 and 26.02.2002. Declarations 

under Section 6 were published on 

15.11.2002, 25.11.2002 and 18.11.2002. 

Sub-Divisional Officer (Compensation)-

cum-Land Acquisition Collector 

(hereinafter referred to as "LAO") found 

market value of land different in different 

villages and made award offering 

compensation on various rates ranging 

from Rs. 3,60,000/- per acre to 10 lakhs 

per acre. The land in village Manesar was 

offered highest rate of compensation of 

Rs.10 lakhs per acre while in Villages 

Kasan and Naharpur Kasan, Rs.7,50,000/- 

and 7,20,000/- per acre respectively were 

offered while in Villages Bas Kusla, Bas 

Haria and Dhana, market value was 

determined at Rs.3,60,000/- per acre. 

Dissatisfied with said award of LAO, 

Land-Owners sought Reference under 

Section 18 of Act, 1894. When matter 

was pending, in another matter where 

Notification under Section 4(1) was 

published on 15.11.1994 acquiring land in 

Villages Manesar, Naharpur Kasan, Khoh 

and Kasan, Supreme Court in Harayana 

State Industrial Development 

Corporation Vs. Pran Sukh and Ors., 

(2010) 11 SCC 175 determined market 

value at Rs.20 lakhs per acre. Relying 

thereon, Reference Court vide judgment 

and award dated 30.11.2010, determined 

market value at Rs.37,40,230/- per acre 

by allowing annual increase of 12 per cent 

per annum. High Court affirmed the 

aforesaid rate whereafter matter went in 

appeals to Supreme Court in Harayana 

State Industrial Development 
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Corporation Vs. Udal and Another, 

(2013) 14 SCC 506. Supreme Court 

allowed appeals and remanded matter 

to High Court observing that flat 

enhancement of 12 per cent per annum 

was not justified. High Court in its turn 

vide judgment dated 06.10.2015 

remanded matter to Reference Court 

for fresh disposal. In appeal, this 

judgment of High Court was set aside 

and matter was again remanded to High 

Court. Again it was decided by High 

Court by applying cumulative 

enhancement at the rate of 12 to 15 per 

cent per annum over base rate of Rs.20 

lakhs per acre but thereafter applying 

an over all rate deduction of 10 to 20 

per cent. Market rate determined by 

High Court in fact came to Rs.41.40 

lakhs for land acquired in Villages 

Naharpur Kasan, Kasan, Bas Haria, Bas 

Kusla and Dhana. However, in respect 

of land acquired in Village Manesar, it 

applied 50 per cent enhancement and 

determined market value at the rate of 

Rs.62.10 lakhs per acre. This judgment 

when came up for consideration before 

Supreme Court in Wazir and others 

State of Haryana (supra), it was held 

that annual appreciation of rates 

depends on various factors. There is no 

hard and fast rule as to how much 

appreciation will apply and there 

cannot be any uniformity in this regard 

since it depends upon different factors. 

Court found that different appreciation 

was allowed from time to time in 

different cases as under:- 
 
 (i) 10 per cent per annum 

appreciation was allowed in Ranjit Singh 

Vs. Union Territory of Chandigarh, 

(1992) 4 SCC 659; Land Acquisition 

Officer and Revenue Divisional Officer 

Vs. Ramanjulu, (2005) 9 SCC 594. 

 (ii) 15 per cent per annum escalation 

was accepted in Krishi Utpadan Mandi 

Samiti Vs. Bipin Kumar, (2004) 2 SCC 

283. 
 
 97.  Considering above authorities, 

Supreme Court held that increase in land 

prices depends on four factors: (i) 

situation of land; (ii) nature of 

development in surrounding area; (iii) 

availability of land for development in 

area; and (iv) demand for land in area. In 

rural areas, unless there is any prospect of 

development in the vicinity, increase in 

prices would be slow, steady and gradual, 

without any sudden spurts or jumps. 

Contrary thereto, in urban and semi-urban 

areas, where development is faster, 

demand for land is high and construction 

activities are going on all around, 

escalation in market price would be at a 

much higher rate as comparing to rural 

areas. In some pockets in big cities, due to 

rapid development and high demand for 

land, escalations in prices had touched 

even 30 per cent to 50 per cent or more, 

per year, during nineties. Similarly, in 

remote rural areas, where there was no 

chance of any development and hardly 

any buyers, prices stagnated for years and 

rose marginally at a nominal rate of 1 or 2 

per cent per annum. Thus there is a 

significant difference in increase of 

market value of land in urban/semi-urban 

areas vis-a-vis rural areas. Court said, if 

increase in market value in urban/semi-

urban areas is about 10 to 15 per cent per 

annum, corresponding increases in rural 

areas would, at the best, be only around 

half of it, i.e. 5 to 7 per cent. If, there is 

any special reason for applying higher 

rate of increase that may be considered in 

the light of special facts and evidence 

brought before Court in this regard. 

Consequently, Supreme Court held that 
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7.5 per cent per annum appreciation 

would be sufficient and reasonable to 

determine market value of acquired land. 

Then, Court also considered that acquired 

land, though relates to common 

acquisition proceedings, but situate in 

different villages. It was also evident that 

valuation was different in different 

villages and it gives rise to another 

question "whether two sets of villages 

ought to be given different treatment or be 

clubbed and put at the same level for the 

purpose of payment of compensation for 

land acquired under Act, 1894". After 

considering sale exemplars and other 

evidence, Court held that market value of 

land acquired in Villages Bas Kusla, Bas 

Haria and Dhana, should be same i.e. 

Rs.28.77 lakhs per acre, for Villages 

Naharpur Kasan and Kasan, market value 

was determined at Rs.37.54 lakhs per acre 

and for Village Manesar, it was 

determined at Rs.56.31 lakhs per acre. 

 
 98.  The market value determined by 

Reference Court in the case in hand, thus 

has to be examined in the light of 

aforesaid facts and exposition of law. 

 
 99.  Now in the light of above 

exposition of law we proceed to examine 

question as to whether market value 

determined by Reference Court is just 

adequate and fair market value or excessive. 
 
 100.  Apparently, area of land 

acquired vide notification dated 

20.12.1988 issued under section 4 and 

18.1.1989 issued under section 6 of Act 

1894, is 61-801 acre of land (98-17-13 

Bigha) i.e. 2,50,101.472 sq-metres. Entire 

area of land sought to be acquired, belong 

to more than 150 Tenure Holders/Land 

owners, having different plot numbers and 

areas and some of them are as under:  

Seri

al 
No. 

Plot 

Num
ber 

Area (in 

Sq-
meter) 

Name of Owner/Tenure 

Holder 

1 352  Raghuraj Singh 

2 352 4679.17 Smt. Raghuveer Kaur 

and Sri Shivraj Singh 

3 372 11103.52 Smt. Tahira Khatoor 

4 382 7113.60 Smt. Maya Devi 

5 371 6177.74 Chandan Singh 

6 376  Raghuraj Singh 

7 367,3

68,36
9 

 Ajay Kumar 

8 370 10913.85 Arvind Singh 

9 383 8473.10 Anand Swarup 

10 374 5690.89 Virendra Chandra, 

Gopal Chandra, Arvind 

Kumar, Ajay Kumar 

11 384  Ram Kishan Gupta And 

Smt. Asha Gupta 

12 382  Smt. Kamla Devi 

13 358,3

84 
5754.10 

(358) 

and 
8599.56 

(384) 

Salil Chandra, Praveen 

Chandra, Sarad Chandra 

14 384 142287.9

7 
Jaipal Chand 

15 374  Gopal Chandra 

16 210 12023.42 Mohd. Yusuf Ali 

17 385 25362.38 Smt. Amir Kunwar 

18 375 505.58 Smt. Amir Kunwar 

19 363 13348.75 Smt. Amir Kunwar 

 
 101.  Besides above, there is a Plot 

No. 386 in which there are 104 owners 

and area of land owned by them ranges 

from 550 to 2000 sq-yard. 15 owners 

owned 101 to 200 sq-yard; 15 from 201 to 

300 sq-yard; 13 from 301 to 400 sq-yard 

and 11 from 401 to 500 sq-yard and so on. 

The fact is only one tenure holder has 
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2,000 sq-yard and rest have below 700 sq-

yard.  
 
 102.  From award dated 4.4.1991 at 

Paper No.144 (C-2), it is also evident that 

entire acquired land was not agricultural 

but some of it was declared 'Abadi' under 

section 143 of U.P. Zamindari Abolition 

and Land Reforms Act, 1950 (hereinafter 

referred to as "Act 1950") or some was 

within Municipal Limit of Nagar Palika.  
 
 103.  Plot No. 372, area 4-7-16 

owned by Smt. Tahira Khatoon to the 

extent of 50% was within Municipal 

Limit. Similarly Plot No. 383 area 3-7-0, 

owned by Anand Swaroop was within 

Municipal Limit of Bulandshahr. Plot No. 

374, area 2-5-0, owned by Virendra 

Chand and others was declared as Abadi 

under Section 143 of Act 1951. Plot No. 

384, area 4-2-0 was declared Abadi under 

section 143 by the Competent Authority 

by order dated 20.12.1988. Plot No. 374, 

area 3 Bigha owned by Gopal Chandra 

was also declared Abadi under section 

143 of Act 1951.  
 
 104.  It is also evident from the 

aforesaid award that substantial land is 

within the municipal limit of 

Bulandshahr. With regard to development 

in the area and location of the land owned 

by claimant-respondent, D.W.1 Hari 

Singh has admitted that part of land is 

appurtenant to Delhi-Kanpur National 

Highway; Police Chauki is established in 

front of the said land and on another land 

adjacent, there is already construction 

where a motel is running. There is road 

crossing about 500 meters from acquired 

land where substation/city shops are 

existing. On the other side of acquired 

land, there is PWD Guest House at a 

distance of about 500 meters and after 

said guest house, there is a market and 

Nursing Home.  
 
 105.  Grievance of appellant is that 

he had placed reliance on 19 sale-deeds 

before Reference Court but the same have 

been rejected and much higher market 

rate has been determined. These sale-

deeds are paper No.77-C (1)/(2) to 142 

(C-2) and details of these exemplars are 

given in the form of chart as hereunder:  
 
Sr. 

No. 
Da

te 

of 

sal

e 

de

ed 

Vend

or 
Vendee Pl

ot 

N

o. 

Area(

in Sq-

meter

) 

Rate 

(in 

Sq-

meter

) 

Pap

er 

No. 

1. 16.

4.2

00

3 

BKD

A 
Smt. Amir 

Kuwar 

Devi 

38

5 
2509.

90 
209.0

2/- 
77

C 
1/2 

2. 13.

4.1

98

4 

Chan

drap

al 

Dat 

Shar

ma 

M/S Sudir 

Kumar 

Rana 

--- --- ---- 124 

C2 

3. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Aruna 

Devi 
38

6 
167.2

2 
137.5

4/- 
125 

C2 

4. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Dinesh 

Kumar 

Sharma 

38

3 
167.2

2 
137.5

4/- 
126

C2 

5. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Dinesh 

Kumar 

Sharma 

38

3 
178.3 84.12

/- 
127

C2 

6. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Dinesh 

Kumar 

Sharma 

38

6 
178.3 84.12

/- 
128

C2 



2 All.     Bulandshahr Khurja Development Authority, Bulandshahr Vs Smt. Amir Kuwar & Ors.  849 

7. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Parvez 

Alam 
38

6 
334.4

5 
83.71

/- 
129

C2 

8. 13.

4.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Smt. 

Laxmi 

Palival 

38

6 
178.3 131.2

7/- 
130

C2 

9. 11.

5.1

98

7 

Dine

sh  

Kum

ar 

Shar

ma 

Smt. Raisa 

Khanam 
38

6 
171.4

0 
81.68

/- 
132

C2 

10. 11.

5.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Smt. Lila 

Krishna 
31

1 
167.3

4 
83.66

/- 
131

C2 

11. 11.

5.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Smt. Bina 38

6 
356.1

9 
84.22

/- 
133

C2 

12. 11.

5.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Harendra 

Pal Gupta 
38

6 
83.61 83.72

/- 
134

C2 

13. 15.

7.1

98

7 

Anil 

Kum

ar 

andA

khile

sh 

Kum

ar 

Shanti 

Devi 
38

6 
236.6

2 
84.52

/- 
135

C2 

14. 18.

5.1

98

7 

Anil

Kum

ar 

Tulsiram 38

6 
211.5

4 
70.90

/- 
136

C2 

15. 13.

4.1

98

7 

Chan

drap

al 

Dall 

Shar

ma 

Kamal 

Singh 
38

6 
125.4

1 
83.72

/- 
137

C2 

16. 13.

4.1

Chan

drap

Smt. 

Mamta 

38

6 
376.2

5 
84.38

/- 
138

C2 

98

7 
al 

Dall 

Shar

ma 

Paliwali 

17. 15.

6.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Om 

Prakash 

Jindal 

38

6 
254.1

8 
82.61

/- 
139

C2 

18. 11.

5.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Maheshwa

ri Devi 
38

6 
91.97 76.11

/- 
140

C2 

19. 11.

5.1

98

7 

Chan

drap

al 

Dat 

Shar

ma 

Dr. Prabhat 

Kumar 
38

6 
173.0

7 
129.4

2/- 
141

C2 

20. 13.

4.1

98

7 

Dine

sh 

Kum

ar 

Shar

ma 

Salimuddi

n 
38

6 
267.5

6 
83.71

/- 
142

C2 

 
 106.  The aforesaid sale exemplars 

are all of the period from 13.4.1987 to 

15.7.1987. After plotting of Plots No. 

386, 383 and 311, land was sold by 

respective owner to various persons. From 

description of boundaries given, it is 

evident that entire land shown in Plots 

was surrounded by plots of other persons 

and distance of plot sold from the 

Government Road was more than 100 

meters. Thus at the time of sale of above 

plots, they had no excess directly since all 

the plots were surrounded by plots of 

private parties and distance of plots was 

more than 100 meters from the 

Government Road. Most land has been 

sold to Power of Attorney Holders and 

found part of share of owner. All these 

sale-deeds were executed about more than 

1 and ½ years from the date of acquisition 

notification under section 4 of Act 1894, 
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issued for acquisition of land which is 

subject matter of dispute in present 

appeals. In fact, as admitted by appellants 

even the proposal for acquisition was 

initiated on 10.6.1988, as is evident from 

Paper No. 143 (c) (2), which is part of 

paper book.  

 
 107.  Moreover, sale deed exemplars 

relied by claimant respondent i.e. dated 

6.9.1986, 29.12.1986 and 10.4.1988 have 

also been rejected by Reference Court, 

observing that they relate to land situate 

much far from acquired land and therefore, 

not relevant to determine market value in 

present case. In the sale-deed, [Paper Nos. 

161 (c) and 163 (c), the land was situate at 

G.T. Road Bulandshahr and in third sale- 

deed i.e. Paper No. 162 (c)] land situated in 

Civil Lines, Bulandshahr, which is much 

far of old city. The claimant respondent 

also placed reliance on sale-deed Paper 

Nos. 32 (c) to 31 (c) which relate to the 

period subsequent to date of notification 

under section 4 (1) of Act 1894 and same 

has also been rejected by Reference Court.  

108. Thereafter, Court below refers to 

market value already determined in respect 

of acquisition, subject matter of 

adjudication before Court earlier. Paper 

No. 30 (c)/1 is copy of judgement and 

award dated 26.11.1991, passed by Sri 

Vijay Singh, IV Additional District Judge, 

District, Bulandshahr deciding 38 LARs, 

collectively i.e. LAR Nos. 563 to 589 of 

1991; 612 to 622 of 1991 which relate to 

land owners whose land fell in the 

category of first and second belting for 

which market rate was determined by 

SLAO vide award dated 4.4.1991, as Rs. 

75 per sq-yard and Rs. 50 per sq-yard. The 

Reference Court therein determined market 

value at Rs. 400/- per sq-yard. Another 

award on record is Paper No. 31 (c)/1 

dated 27.10.1995, passed by Sri V.K. Jain, 

District Judge, Bulandshahr in L.AR. Nos. 

266 and 267 of 1992 but it was in respect 

of different acquisition proceedings, 

whereby land of Village Chandpur, 

Pargana Baran, District Bulandshahr was 

acquired for construction of Delhi Kanpur 

Road by U.P. Public Works Department. 

Notification therein under Section 4, was 

published on 11.3.1989 and declaration 

was made on 3.10.1989, possession was 

taken on 6.9.1990 and SLAO gave an 

award on 13.12.1991. Reference Court 

determined market value in that case at Rs. 

390/- per sq-yard.  
 
 109.  Reference Court instead of 

relying upon aforesaid awards, has placed 

reliance on the awards rendered in LARs 

No. 168 of 1992, 169 of 1992 and 195 of 

1992 and 67 of 1992, wherein, Reference 

Court had determined two rates i.e. Rs. 

400/- per sq-yard and 350/- per sq-yard. 

In LAR No. 195 of 1992, land owner 

whose land was acquired had purchased 

about 68 sq-yard of land for residential 

purposes and therefore, compensation for 

him was determined at Rs. 400/- per sq-

yard while in respect of other land 

owners, it was determined at Rs. 350/- per 

sq-yard. Award in aforesaid LARs was 

challenged by BKDA in First Appeals 

No. 102 of 2000 and 103 of 2000, which 

were dismissed on 7.4.2010. Counsel for 

BKDA also admitted before Reference 

Court during the course of argument that 

land owners were already paid 

compensation at the rate of Rs. 300/- per 

sq-yard. This part of statement mentioned 

in award is reproduced as under:  
 

 " बह  के दौरान प्राजधकरण के जवद्वान 

अजधवक्ता ने यह स्वीकार जकया है जक अिंकन 

तीन  ौ रुपए प्रजत वगच गि की दर  े भुगतान 

भी काश्तवारोिं को जकया गया है।"  
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 "Learned counsel for the Authority, 

during the arguments, admitted that even 

payment has been made to the Kashkaars 

(cultivators) at the rate of three hundred 

rupees per square yard."  
           (English translation by Court)  
 
 110.  Keeping the aforesaid awards 

as a guiding factor, Reference Court in the 

present case, found that market value 

determined was in respect of land which 

was less than 5 Bigha pukhta and per 

Bigha it comes to Rs. 50,000/- . 

Therefore, after deducting Rs. 1 lakh for 

every additional 5 Bigha, which comes to 

Rs. 2 Lakhs in the case in hand, market 

value was determined as Rs. 8,50,000 per 

Pakka Bigha (Rs. 281/- per sq-yard) and 

on that basis award has been given. 

Reference Court has followed earlier 

award and also statement of counsel for 

BKDA that compensation at the rate of 

Rs. 300/- per sq-yard has already been 

paid for the land, deeper from main road 

and belting system was also applied, 

inasmuch as for the land nearer to G.T. 

Road, rates of Rs. 75/- per sq-yard and for 

interior one Rs. 50- per sq-yard. For other 

land treating it as agricultural, different 

rates have been applied. Determination of 

market value and deduction as to the size 

of land has to be applied and has been 

applied as per the area of land of 

individual land owner and not entire 

chunk which was acquired and belong to 

large number of land owners.  

 
 111.  We, therefore answer first 

question by holding that Reference Court 

has rightly determined market value by 

considering area of individual land 

owners, their location and other relevant 

factors and determination of market value 

at Rs. 8,50,000 per Bigha (Rs. 281/- sq-

yard) is absolutely justified.  

 112.  Question no.2 is answered by 

holding that determination of market 

value has to be considered taking into 

account area of concerned land owner and 

not the entire area of acquisition by State, 

otherwise, the consent of notional sale by 

individual vendor to prospective vendee 

will become illusory and meaningless.  
 
 113.  In respect of question no.3 we 

find that belting system has already been 

applied by Reference Court in respect of 

distance of land from G.T.Road or 

National Highway, also keeping in view 

size and nature of land. Therefore, we do 

not find any infirmity in the manner rates 

have been determined. Therefore, 

principle of law about application of 

belting system wherever attracted cannot 

be disputed. Further in the present case, 

same has been applied and warrants no 

interference.  
 
 114.  Question No.4 is answered by 

holding that Reference Court has rightly 

followed earlier awards in other LARs 

particularly when there was admission on 

the part of appellant's counsel that 

compensation was paid at the rate of Rs. 

300/- per sq-yard to various land owners.  
 
 115.  Question no.5 is answered by 

holding that Reference Court has rightly 

rejected various sale-deeds relied by 

appellants in the case in hand.  
 
 116.  At this stage, we may also refer 

the alleged compromise Paper No. 76 (c) 

dated 16.4.2003 which is not a 

compromise for payment of compensation 

of acquired land. In fact it is a lease deed 

executed by BKDA in favour of Smt. 

Amir Kunwar Devi staing that her land in 

village Akbarpur i.e. Gata No. 363 area 5-

0-11; 385 area 10-0-11 total 15.52 Bigha 
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was acquired. The acquisition notification 

under section 4 of Act 1894 was 

published on 20.4.1988 under section 6 of 

Act 1894 was published on 18.8.1989 and 

compensation at the rate of Rs. 49.35 per 

sq-yard pursuant to the award of SLAO 

was deposited in the office of SLAO. Due 

to interim order passed by Court on 

4.10.2001, in Writ Petition No. 32851 of 

2001, BKDA was not able to proceed 

with the development work on the 

acquired land and therefore, from Gata 

No. 385 it agreed to lease out 3001.84 sq-

yard land i.e. 2509.90 sq-meter. 

Therefore, on payment of Rs. 1,48,140 as 

compensation deposited by BKDA in 

SLAO's office, acquisition cost of Rs. 

14814/- and further payment of Rs. 115/- 

per sq-meter towards development 

charges and further payment of free hold 

charges, land was allotted on lease to Smt. 

Amir Kunwar. Thus, it is not an 

agreement for the purpose of payment of 

compensation but a compromise executed 

by BKDA with Amir Kunwar in different 

circumstances since it was not able to 

proceed with development activities of 

acquired land. The aforesaid document 

therefore, is wholly irrelevant for the 

purpose of determining market value of 

acquired land in the case in hand and that 

has rightly been rejected by Reference 

Court.  
 
 117.  In view of above discussions, 

we do not find any manifest error in both 

the judgements as well as awards of 

Reference Court. Since the points for 

determinations have rightly been 

answered against appellants, we do not 

find any merit in these appeals.  
 
 118.  Both are accordingly dismissed 

with cost.  
---------- 
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BEFORE 

 
THE HON'BLE SUDHIR AGARWAL, J. 

THE HON’BLE RAJEEV MISRA, J. 
 

First Appeal No. 276 of 2012 
 

Rajesh Kumar Chaudhary      
                                    ...Plaintiff-Appellant 

Versus 
Smt. Sarita       ...Defendant-Respondent 
 
Counsel for the Appellant: 
Sri S.N. Pandey, Sri Ashok Nath Tripathi, 
Sri Havaldar Verma 
 

Counsel for the Respondent: 
Sri Namwar Singh, Sri Sanjiv Singh 
 
A. Hindu Marriage Act, 1955 - Section 13 - 
Divorce on the ground of irretrievable 
breakdown of marriage - Irretrievable 

breakdown of marriage not a ground for 
divorce in the Act 1955 - But, where 
marriage is beyond repair -  a marriage 

which is dead for all purposes - Courts 
have taken irretrievable breakdown of 
marriage as a very weighty circumstance 

amongst others necessitating severance of 
marital tie. 

B. Hindu Marriage Act, 1955 - Irretrievable 

breakdown of marriage - Divorce cannot 
be granted on the ground of irretrievable 
break down of marriage particularly when 

such a plea is raised by one party alone - 
No divorce can be granted on the ground 
of irretrievable break down of marriage if 
the party seeking divorce on this ground is 

himself or herself at fault. 

Held: - Husband prayed for the first time in 
appeal before High Court that since parties 

have been living separately since 02.07.2004 
and therefore, the marriage has broken down 
irretrievably - High Court held Parties have not 
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been living separately on account of their own 
free will. It is the husband, who has refused to 

keep wife with him. Wife has continuously and 
consistently pleaded that she wants to live 
with husband. Further before family court 

decree of divorce was not prayed for on the 
ground of irretrievable break down of marriage 
- Husband Appeal dismissed. (Para 38) 

C. Hindu Marriage Act, 1955 - Section 24 - 
Interim maintenance during the pendency 
of the appeal - So long as defendant 
continues to be the legally wedded wife of 

plaintiff the plaintiff has a legal as well as 
moral obligation to maintain her. 

Held: - Husband directed by High Court to 

pay interim maintenance @ Rs. 5,000/- per 
month from April, 2012 till July 2019 - failing 
which Court below shall proceed to recover 

the same. (Para 39) 

D. Hindu Marriage Act, 1955 - DNA test - 
Divorce petition-To substantiate allegations 

of wife's infidelity. 

Held:-A matrimonial court has the power to 
order a person to undergo medical test and it 

would not be in violation of the right to 
personal liberty under Article 21 – However, 
the Court should exercise such a power if the 

applicant has a strong prima facie case and 
there is sufficient material before the Court – 
once the order for D.N.A. Test has been 
passed and D.N.A test has been conducted, 

the result of D.N.A. Test cannot be brushed 
aside and same will have to be given effect to 
even if the circumstances justifying attraction 

of presumption as contemplated under section 
112 of Indian Evidence Act exists. (Para 31, 
33) 

E. Practice and Procedure - Decree of 
reversal cannot be passed on a ground 
which was not the subject matter of 

adjudication before the Court below. 
(Para 35, 38) 

First Appeal fails (E-5) 

Cases relied upon: - 

1.Naveen Kohli Vs Neelu Kohli (2006) 4 SCC 
558 

2. Shyam Sunder Kohli Vs Sushma Kohli 
(2004) 7 SCC 747 

3. Samar Ghosh Vs Jaya Ghosh (2007) 4 SCC 511 

4. Dipanwita Roy Vs Ronobroto Roy (2015) 1 
SCC 365. 

5. Smt. Sarita Devi Vs Sri Ashok Kumar Singh 
(2018) 3 AWC 2328 

6. Goutam Kundu Vs St. of W.B. & anr. (1993) 

3 SCC 418 

7. Raghunath Vs Shardabai 1986 AIR Bombay 388 

8. Sharda Vs Dharmpal (2003) 4 SCC 493 

9. Bhabani Prasad Jena Vs Convenor Secretary, 

Ori. St. Commission for Women (2010) 8 SCC 633 

10.Smt. Kavita Sharma Vs Neeraj Sharma) 
First Appeal No. 525 of 2006 decided on 

7.2.2018 

11. Ashwani Kumar Kohli Vs Smt. Anita First 
Appeal No. 792 of 2008 decided on 17.11.2016 

(Delivered by Hon'ble Rajeev Misra, J.) 
 

 1.  This plaintiff's Appeal under 

Section 19 of Family Courts Act 1984 

(hereinafter referred to as the Act of 

1984) filed by Rajesh Kumar Chaudhary 

(husband) challenging judgement dated 

27.03.2012 and decree dated 10.04.2012 

passed by the Principal Judge (Family 

Court), Varanasi in Petition No. 360 of 

2004 (Rajesh Kumar Chaudhary Vs. 

Savita) whereby aforesaid petition for 

divorce filed by the plaintiff-appellant 

under Section 13 (1) of Hindu Marriage 

Act 1955 (hereinafter referred to as the 

Act of 1955) has been dismissed. 
 

 2.  We have heard Mr. Ashok Nath 

Tripathi, learned counsel for plaintiff-

appellant and Mr. Sanjiv Singh, learned 



854                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

counsel representing defendant-

respondent. 
 

 3.  The plaint case set up by plaintiff-

appellant is that marriage of plaintiff-

appellant was solemnized with defendant-

respondent on 03.06.1994 in accordance 

with Hindu Rites and Customs. 

Defendant-respondent came to the house 

of plaintiff once or twice and again back 

to her parental home. The defendant-

respondent never established conjugal 

relationship with plaintiff-appellant at her 

marital home. According to plaintiff-

appellant it was disclosed by defendant-

respondent to him that her marriage has 

been solemnized with plaintiff-appellant, 

forceably, and contrary to her wishes, 

whereas she has already surrendered 

physically and mentally to another person. 

Whenever defendant-respondent came to 

her marital home, she never stayed for 

more than three or four days nor 

established conjugal relationship with 

plaintiff-appellant. In order to make 

married life happy plaintiff-appellant 

made many efforts to resolve deadlock 

but in vain. However, looking at the 

prestige of his family, plaintiff-appellant 

kept quiet. The defendant-respondent 

came to her marital home on 04.06.1994 

and after staying about three days, went to 

her parental home on 07.04.1994 in the 

company of her brother and relatives. 

Thereafter, plaintiff-appellant and his 

family members made continuous efforts 

to bring her back. Ultimately, after expiry 

of a period of three years, defendant-

respondent came to her marital home on 

10.03.1997. After staying for about three 

or four days with the family of plaintiff-

appellant, she again went to her parental 

home. All this time she did not discharge 

her obligations as wife of the plaintiff-

appellant and while returning to her 

parental home, she took away all jewelry 

and stridhan. A letter was sent by father 

of defendant-respondent to father of 

plaintiff-appellant that a daughter has 

been born to defendant-respondent on 

01.03.1998 who has been named as 

Vibhushita @ Prachi. On recipt of this 

information, plaintiff-appellant was 

astonished as no child could be born out 

of the wedlock of plaintiff-appellant with 

defendant-respondent as there was no 

conjugal relationship between the two. 

However, considering the prestige and 

grace of the family and himself, he did 

not raise voice and kept quiet. Plaintiff-

appellant, inspite of the aforesaid, 

requested defendant-respondent to 

improve her conduct but she failed. The 

family of plaintiff-appellant did not want 

to leave defendant-respondent as 

defendant-respondent was blessed with a 

girl child who is loved by all. Plaintiff-

appellant and his family members were 

unaware of the truth and inspite of the 

humiliation faced by them at the behest of 

defendant-respondent, they kept quiet. 

Ultimately, as per the wishes of his family 

members, plaintiff-appellant met 

defendant-respondent and her family 

members again on 02.07.2004 to bring her 

back to her marital home but she refused. 

She again stated that she has wrongly 

been married to the plaintiff-appellant. On 

account of aforesaid conduct of 

defendant-respondent, plaintiff has 

suffered physical and mental cruelty at the 

hands of the defendant-respondent and 

hence the suit for divorce. 
 

 4.  The suit for divorce filed by 

plaintiff-appellant was contested by 

defendant-respondent. Accordingly, she 

filed a written statement (Paper No. 25 

Ka.) whereby she not only denied plaint 

allegations but also raised additional 
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pleas. According to defendant-respondent, 

the divorce petition was filed only to 

harass defendant-respondent and her 

family members and further to solemnize 

second marriage. As such the divorce 

petition was liable to be dismissed. The 

defendant-respondent further stated that 

after marriage, she came to her marital 

home and stayed at her marital home in a 

cordial atmosphere with the plaintiff-

appellant and other family members. 

After sometime, defendant-respondent 

came to her parental home. However, 

plaintiff-appellant as well as his family 

members refused to bring back defendant-

respondent on the ground that they want 

to take defendant-respondent to Bombay. 

However, as the Flat in Bombay was too 

small they were making every effort to 

purchase a new Flat for which there was a 

deficiency of Rs.5 lacs. As such, it was 

stated by plaintiff-appellant and his 

family members that either the parents of 

defendant-respondent should give a sum 

of Rs.5 lacs immediately or wait for such 

time till new Flat is purchased in Bombay. 

After expiry of a period of two and a half 

years no information regarding the 

purchase of a Flat in Bombay was given 

nor any attempt was made to bring back 

defendant-respondent to her marital 

home. In the aforesaid circumstances, 

parents of defendant-respondent started 

exerting pressure upon Mahendra Pratap 

Singh (the mediator of the marriage), 

Samar Bahadur Singh and other relatives 

to pressurize plaintiff-appellant and his 

family members to take back defendant 

respondent to her marital home. On this 

plaintiff-appellant and his father brought 

defendant-respondent to their home in 

Village Barahi Kalan, District-Varanasi 

and started exerting pressure upon the 

defendant-respondent for the payment of 

Rs. 5 Lacs by her father. The defendant-

respondent spent a period of one month 

with plaintiff-appellant in a cordial 

atmosphere. Consequently, conjugal 

relationship between the parties was 

established. Out of the cohabitation of 

defendant-respondent and plaintiff-

appellant, she came in family way. 

Ultimately, defendant-respondent gave 

birth to a daughter namely Vibhushita @ 

Prachi on 01.03.1998. 
 

 5.  The entire family of plaintiff-

appellant resides in Bombay. At Village 

Barahi Kalan only family of the uncle of 

plaintiff-appellant resides and looks after the 

house and agriculture fields of the plaintiff-

appellant. The family of plaintiff-appellant 

comes to Village-Barahi Kalan twice or 

thrice in a year and after staying about a 

week or ten days they used to go back to 

Bombay. Whenever plaintiff-appellant used 

to come to Village-Barahi Kalan, he used to 

go to the house of defendant-respondent to 

meet her and also to look at his daughter. 

With the permission of father of defendant-

respondent, plaintiff-appellant used to take 

defendant-respondent alongwith her daughter 

to Varanasi for a joyride and used to stay at 

Varanasi in a Hotel. In spite of the aforesaid 

cordial relations, plaintiff-appellant never 

agreed to take defendant-respondent to 

Bombay and the only reason assigned was 

shortage of space at Bombay. It was also 

stated that till a Flat is purchased in Bombay, 

defendant-respondent cannot be taken to 

Bombay. As defendant-respondent or her 

parents could not pay a sum of Rs. 5 Lakhs 

to plaintiff-appellant as such out of 

vengeance, they started levelling false and 

frivolous allegations against defendant-

respondent and her family members. As the 

marriage of younger sister of defendant-

respondent was scheduled to be held on 

11.02.2005, therefore in order to create 

obstruction in the marriage and to tarnish 
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image of the defendant-respondent and her 

family members, various uncalled for and 

baseless allegations were levelled. According 

to the defendant-respondent the plaintiff-

appellant resides at Bombay where he has a 

laundary, Hotel and Beer Bar from which he 

has substantial income. Plaintiff-appellant 

wants to marry a fashionable girl and in 

pursuit of the aforesaid desire, he has filed 

divorce suit on unfounded and baseless 

allegations, which are wholly untruthfull. The 

defendant-respondent was always ready to 

reside with plaintiff-appellant and even on 

date she is ready to live with plaintiff-

appellant. The defendant-respondent never 

refused to live with the plaintiff-appellant. 

Only because the demand of Rs. 5 Lakhs 

raised by plaintiff-appellant could not be 

satisfied by defendant-respondent or her 

parents, the plaintiff-appellant is not keeping 

defendant-respondent with him. The 

defendant-respondent was and is ready to 

reside with plaintiff-appellant alongwith her 

daughter and lead a happy married life. The 

defendant-respondent came to her parental 

home on five or six occasions and also went to 

her marital home, but ultimately came to her 

parental home in February 2005. Since then 

no effort has been made by the plaintiff-

appellant to take her back and his daughter nor 

any proposal to that effect was made. Since no 

cause of action arises, the suit for divorce filed 

by the plaintiff-appellant is liable to be 

dismissed. 
 

 6.  On the pleadings of the parties, 

Court below framed following issues for 

adjudication: 
 

 "i. Whether the defendant-respondent 

has not discharged her spousal obligations 

with the plaintiff-appellant, as averred in the 

plaint?  
 ii. Whether the defendant-respondent 

went to her father's place against the 

wishes of the plaintiff-appellant, as 

averred in the plaint? 
 iii. Whether the daughter born to the 

defendant-respondent is out of the 

wedlock of the parties and on account of 

cohabitation of the parties, as averred in 

the plaint? 
 iv. Whether the plaintiff-appellant 

demanded Rs. 5 Lakhs from the 

defendant-respondent to purchase a Flat 

and for that, subjected her to cruelty by 

harassing her, as stated in the written 

statement? 
 v. Whether the plaintiff-appellant 

subjected the defendant-respondent to 

cruelty by levelling false charges against 

her and by indulging in loose talks with 

her, with an intent to create hurdles in the 

marriage of her younger sister and to 

tarnish her social prestige? 
 vi. Whether the plaintiff-appellant is 

entitled to get any relief?" 
 

 7.  After the issues were framed, 

parties led evidence in support of their 

respective case. Plaintiff-appellant in 

order to prove his case adduced himself as 

P.W.-1, one Hira Lal as P.W.-2 and 

Vindhyavasini as P.W.-3. While P.W.-2 

Hira Lal is the father of plaintiff-appellant 

P.W.-3 Vindhyavasini is a resident of 

Village of plaintiff-appellant. The 

plaintiff-appellant also adduced 

documentary evidence as is evident from 

page 11 of the certified copy of impugned 

judgement. 
 

 8.  Similarly defendant-respondent in 

order to prove her defence, adduced 

herself as D.W.-1, Bindu Kanaujiya as 

D.W.-2, Baljeet as D.W.-3, Samar 

Bahadur Singh as D.W.-4 and Om 

Prakash Lal Srivastava as D.W.-5. D.W-2 

Bindu Kannaujia is the daughter of the 

Mausi of defendant-respondent (sister of 



2 All.                                   Rajesh Kumar Chaudhary Vs Smt. Sarita  857 

the mother of defendant respondent). 

D.W.4 Samar Bahadur Singh is the 

mediator of the marriage. Defendant-

respondent also adduced documentary 

evidence to establish her defence. The 

same is learly recorded at page 11 of the 

certified copy of impugned judgement. 
 

 9.  Court below on the basis of 

pleadings of the parties and evidence 

adduced, decided the issues so framed. 

Issue no.1 relates to the failure on the part 

of the defendant-respondent in 

establishing marital relationship with the 

plaintiff-appellant. Issue no.2 was framed 

to the effect as to whether defendant-

respondent has gone with her father to her 

parental home contrary to the wishes of 

the plaintiff-appellant. Both the issues 

were decided together. The said issues 

were essentially framed to find out 

whether defendant-respondent has 

committed physical and mental cruelty 

upon plaintiff-appellant by her conduct. 

Court below concluded that as per 

testimony of D.W.-1 Sarita, it has been 

categorically established that after her 

marriage on 03.06.1994, she came to her 

marital home on 04.06.1994. While 

residing at her marital home, she duly 

discharged her obligations as wife and 

while she stayed at her marital home, 

there was not only cohabitation of the 

plaintiff-appellant and the defendant-

respondent but there also established 

conjugal relationship between the two. 

Defendant-respondent came to her 

parental home only when she was sent 

(Vidai) by her in-laws. The defendant-

respondent never came to her parental 

home out of her free will. Defendant-

respondent in her testimony has deposed 

before Court below in a very natural 

manner and there is no such element in 

her testimony on the basis of which it 

could be discarded or the witness himself 

could be disbelived on account of being 

incredible. The manner in which this 

witness has detailed the chain of events 

which occurred from 04.06.1994 do not 

leave any room, to doubt her testimony. 

Apart from above, D.W.-2, Bindu 

Kannaujia, who is the daughter of the 

sister of mother of defendant-respondent 

has also supported the testimony of D.W.-

1, Smt. Sarita. None of the family 

members of plaintiff-appellant has come 

forward to support the case of plaintiff-

appellant or deposed before Court below 

in his favour. Apart from the aforesaid, 

Court below further found that in case the 

conduct of defendant-respondent was so 

unnatural as alleged by plaintiff-appellant, 

then, in that event, suit for divorce would 

not have been filed after about ten years 

from the date of marriage. This 

circumstance also reamined unexplained 

before Court below. On the aforesaid 

premise Court below concluded that 

plaintiff-appellant has failed to establish 

that defendant-respondent failed to 

establish marital relationship with 

plaintiff-appellant and defendant-

respondent went to her parental home 

contrary to the wishes of the plaintiff-

appellant. Consequently, the said issues 

were decided against plaintiff-appellant. 
 

 10.  Issue no.3 relating to the birth of 

the girl child from the conjugal 

relationship of the plaintiff-appellant and 

defendant-respondent was decided against 

plaintiff-appellant. The necessity to frame 

this issue arose since plaintiff-appellant 

filed an application (Paper No. 42 Ga) for 

getting D.N.A test of minor girl. This 

application filed by the plaintiff-appellant 

was contested by defendant-respondent 

and accordingly, she filed her objections 

(Paper No. 5. Ga). On this application, 
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Court below passed an order dated 

28.10.2006 whereby it directed that the 

application (Paper NO. 42-Ga) shall be 

decided after oral evidence of parties is 

over. Subsequently, plaintiff-appellant 

filed another application dated 20.3.2012 

praying therein that the application (Paper 

No. 42 Ga) be decided in the light of the 

order 28.10.2006. At this stage plaintiff-

appellant appears to have approached this 

Court and this Court directed that the 

applicaion (Paper No. 42 Ga) be decided 

within a period of one month. 

Consequently, the aforesaid application 

was decided alongwith the divorce 

petition. 
 

11.  The basis of the application (Paper 

No. 42 Ga) was the pathological reports 

filed by plaintiff-appellant before Court 

below namely (Paper No. 32 Ga) and 

(Paper No. 34 Ga) vide list of documents 

which is (Paper No. 31 Ga). The said 

pathological reports show that the blood 

group of the plaintiff-appellant is A 

positive, that of the defendant-respondent 

is also A positive but the blood group of 

minor child is B positive. Drawing legal 

support from Modi's Medical 

Jurisprudence, it was urged before Court 

below that the same is impossible. He has 

referred to Table-2 occurring under 

Chapter-VII (Examination of Biological 

Stains and Hair) of Modi's Medical 

Jurisprudence, 21st Edition at page 108, 

which is quoted hereunder:- 
 

 

      
Phenotype

s of 

parents 

Phenotypes of 

Children  
 

 Possible  Impossible  

AxA A and O B, and AB 

AxB A,B, O and AB None 

AxAB A, B, and AB O 

AxO A and O B and AB 

BxB B and O A and AB 

BxAB A, B and AB O 

BxO B and O A and AB 

ABxAB A, B, and AB O 

ABxO A and B A, B, and O 

OxO O A, B, and AB 

 

 12.  Thus on the aforesaid premise, it 

was contended before Court below that 

the girl child has not been born out of the 

cohabitation and conjugal relationship of 

the parties and therefore, the necessity of 

getting a D.N.A. Test of the daughter 

namely Vibhushita @ Prachi. 
 

 13.  The application Paper No. 42 Ga 

was objected to by defendant respondent. 

According to defendant-respondent, as 

per the provisions of Section 4 and 112 of 

Indian Evidence Act, the application 

(Paper No. 42 Ga) filed by plaintiff-

appellant is liable to be rejected. There is 

no explanation by the plaintiff-appellant 

as to how the said pathological reports 

have been received by him when it is 

admitted case of plaintiff-appellant that 

the daughter was born on 01.03.1998 and 

prior to her birth plaintiff-appellant has 

not met defendant-respondent nor the 

defendant-respondent came to her marital 

home. Court below thus concluded that 

there is no such material on the basis of 

which D.N.A. Test of minor girl could be 

directed. Court below on the aforesaid 

factual premise, and coupled with the fact 

that the evidence on the record show that 

there was cohabitation of the parties and 

also establishment of conjugal 

relationship, the presumption arising out 

112 of Indian Evidence Act was drawn 

against plaintiff-appellant. On facts, Court 

below further found that there is no such 
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material on record to establish that after 

the marriage of parties, they were unable 

to meet each other and consequently, 

defendant-respondent could not have 

come in family way due to cohabitation of 

the plaintiff-appellant. Apart from the 

above, Court below further held that no 

D.N.A. Test can be directed to be held 

without the consent of the affected person 

who admittedly in this case was a minor 

and therefore, it was consent of the 

mother which was necessary. Court below 

further observed that plaintiff-appellant 

has not alleged any extra marital 

relationship of defendant-respondent, 

therefore, in the absence of any such 

allegation, application for getting D.N.A 

test of minor girl cannot be allowed. On 

the aforesaid premise, issue No.3 was 

decided against plaintiff-appellant. 
 

 14.  Issue no.4 which was in respect 

of additional plea raised by defendant-

respondent in her written statement 

alleging therein that the plaintiff-appellant 

demanded a sum of Rs. 5 lacs from 

defendant-respondent for purchase of Flat 

and the consequential cruel behavior on 

the part of plaintiff-appellant towards 

defendant-respondent. Issue no.5 related 

to the conduct of the plaintiff-appellant at 

the time of marriage of younger sister of 

defendant-respondent so as to malign her 

social status and thereby committing 

cruelty upon the defendant-respondent by 

making false and frivolous allegations 

against defendant-respondent. The said 

issues were decided in favour of plaintiff-

appellant. Court below came to the 

conclusion that from the pleadings of 

parties, it is established that apart from the 

present litigation, a case under Sections 

498A, 323, 504, 506 I.P.C. and Section ¾ 

Dowry Prohibition Act, P.S. Phoolpur, 

has come into existence pursuant to an 

F.I.R. Apart from the above, a case under 

Protection of Women from Domestic 

Violence Act has also been initiated 

which is pending. No application under 

order 41 Rule 27 C.P.C. has been filed 

bringing on record the subsequent 

developments in the aforesaid cases nor 

any statement of fact regarding the same 

has been made in the affidavit filed in 

support of the stay application. However, 

Court below on account of the deficiency 

in evidence of defendant-respondent 

concluded that even though criminal 

proceedings are pending but upto this 

stage it is not established that the 

plaintiff-appellant demanded a sum of Rs. 

5 Lakhs for purchasing a Flat and in 

pursuit thereof committed cruelty upon 

the defendant-respondent. Apart from the 

above Court below relied upon the 

testimony of D.W.-1 that in the marriage 

of her younger sister no obstruction was 

made by the brothers of the plaintiff-

appellant. As such both the issues came to 

be decided against defendant-respondent. 
 

 15.  Issue no.6 was in respect of the 

relief which can be granted to the 

plaintiff-appellant. Court below upon 

appreciation of pleadings, oral and 

documentary evidence on record, 

concluded that plaintiff-appellant is not 

entitled to any relief and consequently suit 

of plaintiff-appellant for a decree of 

divorce was dismissed. 
 

 16. Feeling aggrieved by the 

judgement dated 27.03.2012 and decree 

dated 10.04.2012 passed by Principal Judge, 

Family Court, Varanasi, plaintiff-appellant 

has now approached this Court by means of 

present Family Court Appeal. 
 

 17.  Mr. Ashok Nath Tripathi, 

learned counsel for plaintiff-appellant, in 
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support of appeal, has vehemently urged 

before us that cruelty on the part of 

defendant-respondent against plaintiff-

appellant was duly established and 

therefore, Court below has erred in law and 

fact in dismissing suit for divorce filed by 

plaintiff-appellant. To buttress his 

submission he has relied upon the 

judgement in Samar Ghosh Vs. Jaya 

Ghosh, 2007 (4) SCC 511. He further 

contends that the findings recorded by 

Court below on issue no.3 which related to 

the birth of a female child from the alleged 

conjugal relationship and cohabitation of 

plaintiff-appellant and the defendant-

respondent was wrongly decided as inspite 

of an specific application filed by plaintiff-

appellant for DNA test of female child, the 

same has not been allowed by Court 

below. The procedure so adopted by Court 

below has resulted in miscarriage of 

justice. He further contends that as per 

Modi's Medical Jurisprudence, female 

child could not have been born out of the 

cohabitation of the plaintiff-appellant and 

defendant-respondent as the blood group 

of plaintiff-appellant is A positive and that 

of the defendant-respondent is also A 

positive whereas blood group of female 

child is B positive. According to learned 

counsel for plaintiff-appellant, D.N.A test 

alone could have decided parentage of 

minor daughter. To lend support his 

submission, he has relied upon the 

judgement in Dipanwita Roy Vs. 

Ronobroto Roy, 2015 (1) SCC 365. He 

lastly submits that the parties have been 

living separately since 02.07.2004 and 

therefore, the marriage has broken down 

irretrievably. He thus concludes that in 

view of the above the impugned judgement 

and decree passed by the Court below is 

liable to be set aside and the suit of the 

plaintiff-appellant for the grant of decree of 

divorce is liable to be decreed. 

 18.  Sri Sanjiv Singh, learned counsel 

for respondent refuted above submissions 

and sought to support judgement of Court 

below on the findings recorded therein. 
 

 19.  On the basis of the submissions 

urged by the learned counsel for the 

plaintiff-appellant, the following points of 

determination arise in the present appeal: 
 

 (a) Whether plaintiff-appellant has 

been able to establish cruelty on the part 

of defendant-respondent and therefore 

entitled to decree of divorce as prayed for 

in terms of Section 13 (1) (i-a) of the Act 

of 1955.  
 (b) Whether finding recorded by 

Court below on issue no.3 relating to the 

birth of the female child from the wedlock 

and cohabitation of the plaintiff-appellant 

and defendant-respondent is illegal 

perverse and erroneous.  
 (c) Whether there has been 

irretrievable break down of marriage as 

according to plaintiff-appellant, parties 

are living separately since 02.07.2004. 
 

 20.  The term 'cruelty' has not been 

defined in Hindu Marriage Act 1955 

(hereinafter referred to as "Act 1955"). 

Consequently, this term has been the 

subject matter of debate for long. 

However, recently a Division Bench of 

this Court in the case of Smt. Sarita Devi 

Vs. Sri Ashok Kumar Singh reported in 

2018 (3) AWC 2328 has considered the 

question of cruelty in detail in paragraphs 

16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27 

and 29 which reads as under:- 
 

 "16. In Samar Ghosh vs. Jaya Ghosh 

(2007) 4 SCC 511 Court considered the 

concept of cruelty and referring to Oxford 

Dictionary defines 'cruelty' as 'the quality 

of being cruel; disposition of inflicting 
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suffering; delight in or indifference to 

another's pain; mercilessness; hard-

heartedness'.  
 17. In Black's Law Dictionary, 8th 

Edition, 2004, term "mental cruelty" has 

been defined as, "a ground for divorce, 

one spouse's course of conduct (not 

involving actual violence) that creates 

such anguish that it endangers the life, 

physical health, or mental health of the 

other spouse." 
 18. The concept of cruelty has been 

summarized in Halsbury's Laws of 

England, Vol.13, 4th Edition Para 1269, 

as under: 
 "The general rule in all cases of 

cruelty is that the entire matrimonial 

relationship must be considered, and that 

rule is of special value when the cruelty 

consists not of violent acts but of injurious 

reproaches, complaints, accusations or 

taunts. In cases where no violence is 

averred, it is undesirable to consider 

judicial pronouncements with a view to 

creating certain categories of acts or 

conduct as having or lacking the nature 

or quality which renders them capable or 

incapable in all circumstances of 

amounting to cruelty; for it is the effect of 

the conduct rather than its nature which 

is of paramount importance in assessing a 

complaint of cruelty. Whether one spouse 

has been guilty of cruelty to the other is 

essentially a question of fact and 

previously decided cases have little, if 

any, value. The court should bear in mind 

the physical and mental condition of the 

parties as well as their social status, and 

should consider the impact of the 

personality and conduct of one spouse on 

the mind of the other, weighing all 

incidents and quarrels between the 

spouses from that point of view; further, 

the conduct alleged must be examined in 

the light of the complainant's capacity for 

endurance and the extent to which that 

capacity is known to the other spouse. 

Malevolent intention is not essential to 

cruelty but it is an important element 

where it exits."  
 19. In 24 American Jurisprudence 

2d, the term "mental cruelty" has been 

defined as under: 
 "Mental Cruelty as a course of 

unprovoked conduct toward one's spouse 

which causes embarrassment, 

humiliation, and anguish so as to render 

the spouse's life miserable and 

unendurable. The plaintiff must show a 

course of conduct on the part of the 

defendant which so endangers the 

physical or mental health of the plaintiff 

as to render continued cohabitation 

unsafe or improper, although the plaintiff 

need not establish actual instances of 

physical abuse. "  
 20. One of the earliest decision 

considering "mental cruelty" we find is, 

N.G. Dastane v. S. Dastane (1975) 2 SCC 

326, wherein Court has said: 
 "The enquiry therefore has to be 

whether the conduct charges as cruelty is 

of such a character as to cause in the 

mind of the petitioner a reasonable 

apprehension that it will be harmful or 

injurious for him to live with the 

respondent. "  
 21. In Sirajmohmedkhan 

Janmohamadkhan v. Haizunnisa 

Yasinkhan and Anr. (1981) 4 SCC 250 

Court said that a concept of legal cruelty 

changes according to the changes and 

advancement of social concept and 

standards of living. With the advancement 

of our social conceptions, this feature has 

obtained legislative recognition, that a 

second marriage is a sufficient ground for 

separate residence and maintenance. 

Moreover, to establish legal cruelty, it is 

not necessary that physical violence 
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should be used. Continuous ill-treatment, 

cessation of marital intercourse, studied 

neglect, indifference on the part of the 

husband, and an assertion on the part of 

the husband that the wife is unchaste are 

all factors which lead to mental or legal 

cruelty. 
 22. In Shobha Rani v. Madhukar 

Reddi, (1988) 1 SCC 105, Court observed 

that word 'cruelty' has not been defined in 

Act, 1955 but legislature, making it a 

ground for divorce under Section 

13(1)(i)(a) of Act, 1955, has made it clear 

that conduct of party in treatment of other 

if amounts to cruelty actual, physical or 

mental or legal is a just reason for grant 

of divorce. Cruelty may be mental or 

physical, intentional or unintentional. If it 

is physical, it is a question of fact about 

degree. If it is mental, the enquiry must 

begin as to the nature of cruel treatment 

and then as to the impact of such 

treatment on the mind of the spouse. 

Whether it caused reasonable 

apprehension that it would be harmful or 

injurious to live with the other, ultimately, 

is a matter of inference to be drawn by 

taking into account the nature of conduct 

and its effect on the complaining spouse. 

There may, however, be cases where 

conduct complained of itself is bad 

enough and per se unlawful or illegal. 

Then the impact or injurious effect on the 

other spouse need not be enquired into or 

considered. In such cases, cruelty will be 

established if conduct itself is proved or 

admitted. The absence of intention should 

not make any difference in the case, if by 

ordinary sense in human affairs, the act 

complained of could otherwise be 

regarded as cruelty. 
 23. In V. Bhagat v. D. Bhagat (Mrs.), 

(1994) 1 SCC 337 considering the 

concept of "mental cruelty" in the context 

of Section 13(1)(i)(a) of Act, 1984, Court 

said that it can be defined as conduct 

which inflicts upon the other party such 

mental pain and suffering as would make 

it not possible for that party to live with 

other. In other words, mental cruelty must 

be of such a nature that the parties cannot 

reasonably be expected to live together. 

The situation must be such that the 

wronged party cannot reasonably be 

asked to put up with such conduct and 

continue to live with other party. It is not 

necessary to prove that mental cruelty is 

such as to cause injury to the health of 

other party. While arriving at such 

conclusion, regard must be had to the 

social status, educational level of parties, 

the society they move in, the possibility or 

otherwise of the parties ever living 

together in case they are already living 

apart and all other relevant facts and 

circumstances which it is neither possible 

nor desirable to set out exhaustively. 

What is cruelty in one case may not 

amount to cruelty in another case. It is 

thus has to be determined in each case 

having regard to the facts and 

circumstances of each case. 
 24. In Chetan Dass v. Kamla Devi, 

(2001) 4 SCC 250, Court observed that 

matrimonial matters relates to delicate 

human and emotional relationship. It 

demands mutual trust, regard, respect, 

love and affection with sufficient play for 

reasonable adjustments with spouse. The 

relationship has to conform to the social 

norms as well. There is no scope of 

applying the concept of "irretrievably 

broken marriage" as a straitjacket 

formula for grant of relief of divorce but it 

has to be considered in the backdrop of 

facts and circumstances of the case 

concerned. 
 25. In Savitri Pandey v. Prem 

Chandra Panadey, (2002) 2 SCC 73, 

Court held that mental cruelty is the 
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conduct of other spouse which causes 

mental suffering or fear to matrimonial 

life of other. Cruelty postulates a 

treatment of party to marriage with such 

conduct as to cause a reasonable 

apprehension in his or her mind that it 

would be harmful or injurious to live with 

other party. Cruelty has to be 

distinguished from ordinary wear and 

tear of family life. 
 27. In Vinita Saxena v. Pankaj 

Pandit, (2006) 3 SCC 778 Court held that 

complaints and reproaches, sometimes of 

ordinary nature, may not be termed as 

'cruelty' but their continuance or 

persistence over a period of time may do 

so which would depends on the facts of 

each case and have to be considered 

carefully by the Court concerned. 
 29. In Samar Ghosh vs. Jaya Ghosh 

(supra) Court said that though no uniform 

standard can be laid down but there are 

some instances which may constitute 

mental cruelty and the same are 

illustrated as under: 
 "(i) On consideration of complete 

matrimonial life of the parties, acute 

mental pain, agony and suffering as 

would not make possible for the parties to 

live with each other could come within the 

broad parameters of mental cruelty.  
 (ii) On comprehensive appraisal of 

the entire matrimonial life of the parties, 

it becomes abundantly clear that situation 

is such that the wronged party cannot 

reasonably be asked to put up with such 

conduct and continue to live with other 

party. 
 (iii) Mere coldness or lack of 

affection cannot amount to cruelty, 

frequent rudeness of language, petulance 

of manner, indifference and neglect may 

reach such a degree that it makes the 

married life for the other spouse 

absolutely intolerable. 

 (iv) Mental cruelty is a state of mind. 

The feeling of deep anguish, 

disappointment, frustration in one spouse 

caused by the conduct of other for a long 

time may lead to mental cruelty. 
 (v) A sustained course of abusive and 

humiliating treatment calculated to 

torture, discommode or render miserable 

life of the spouse. 
 (vi) Sustained unjustifiable conduct 

and behavior of one spouse actually 

affecting physical and mental health of 

the other spouse. The treatment 

complained of and the resultant danger or 

apprehension must be very grave, 

substantial and weighty. 
 (vii) Sustained reprehensible 

conduct, studied neglect, indifference or 

total departure from the normal standard 

of conjugal kindness causing injury to 

mental health or deriving sadistic 

pleasure can also amount to mental 

cruelty. 
 (viii) The conduct must be much 

more than jealousy, selfishness, 

possessiveness, which causes unhappiness 

and dissatisfaction and emotional upset 

may not be a ground for grant of divorce 

on the ground of mental cruelty. 
 (ix) Mere trivial irritations, quarrels, 

normal wear and tear of the married life 

which happens in day to day life would 

not be adequate for grant of divorce on 

the ground of mental cruelty. 
 (x) The married life should be 

reviewed as a whole and a few isolated 

instances over a period of years will not 

amount to cruelty. The ill-conduct must be 

persistent for a fairly lengthy period, 

where the relationship has deteriorated to 

an extent that because of the acts and 

behavior of a spouse, the wronged party 

finds it extremely difficult to live with the 

other party any longer, may amount to 

mental cruelty. 
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 (xi) If a husband submits himself for 

an operation of sterilization without 

medical reasons and without the consent 

or knowledge of his wife and similarly if 

the wife undergoes vasectomy or abortion 

without medical reason or without the 

consent or knowledge of her husband, 

such an act of the spouse may lead to 

mental cruelty. 
 (xii) Unilateral decision of refusal to 

have intercourse for considerable period 

without there being any physical 

incapacity or valid reason may amount to 

mental cruelty. 
 (xiii) Unilateral decision of either 

husband or wife after marriage not to 

have child from the marriage may amount 

to cruelty. 
 (xiv) Where there has been a long 

period of continuous separation, it may 

fairly be concluded that the matrimonial 

bond is beyond repair. The marriage 

becomes a fiction though supported by a 

legal tie. By refusing to sever that tie, the 

law in such cases, does not serve the 

sanctity of marriage; on the contrary, it 

shows scant regard for the feelings and 

emotions of the parties. In such like 

situations, it may lead to mental cruelty." 
 

 21.  The aforesaid Division Bench 

judgement clearly explains different 

shades of 'cruelty' which by itself are 

sufficient enough to dissolve the marriage 

on the ground of cruelty. The aforesaid 

judgement also prescribes the mode as to 

how 'cruelty' has to be proved and in what 

decree it has to be proved so as to grant of 

decree of divorce on the ground of 

'cruelty'. 
 

 22.  With the aid of the aforesaid 

material, Court has now to examine, 

whether plaintiff-appellant was able to 

successfully establish cruelty on the part 

of defendant- respondent and therefore, 

entitled to the decree of divorce on the 

aforesaid ground. 
 

 23.  As already noted above, the 

aforesaid issue is decided by Court below 

against plaintiff-appellant on the findings 

which have been reproduced in paragraph 

- 8 of this judgement. So unless counsel 

for plaintiff-appellant is able to show that 

the findings recorded by Court below in 

respect of the aforesaid issue are illegal, 

perverse or erroneous, the findings so 

recorded by Court below on the aforesaid 

issue cannot be reversed. The only 

submission urged by learned counsel for 

the appellant before us is that defendant-

respondent did not stay at her matrimonial 

home nor did she discharge her marital 

obligations towards the plaintiff-

appellant, causing physical and mental 

cruelty to the plaintiff-appellant. The 

submissions so made appeared to be 

attractive at the first flush. However, on 

deeper scrutiny we find that the case of 

plaintiff-appellant stood totally 

demolished in view of the testimony of 

D.W.-1 and D.W.-2. Even testimony of 

P.W. 2 Hira Lal who is the father of 

plaintiff-appellant, does not prove plaint 

allegations. His testimony is vague and 

therefore, not worthy of being relied 

upon. As such Court below disbelieved 

the case of plaintiff-appellant by 

recording findings, which we have 

already noted herein above. Since nothing 

substantial was placed before us to 

dislodge the findings on the aforesaid 

issue, the challenge laid to the aforesaid 

findings is an half hearted attempt which 

must fail. Accordingly, we reject the 

same. 
 

 24.  Coming to the second point of 

determination, we find that the Court 
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below rejected application (Paper NO. 42 

Ga) filed by the plaintiff-appellant for 

getting D.N.A. Test of the girl child. 

Court below upon consideration of the 

entire material on record concluded that 

plaintiff-appellant has failed to establish 

as to how pathological reports relied upon 

by him were obtained by him when 

admittedly the daughter was born on 

01.03.1998 and prior to her birth, 

plaintiff-appellant did not meet defendant-

respondent nor defendant-respondent 

came to her marital home. On this factual 

premise, Court below concluded that there 

was no basis for allowing the application 

(Paper No. 42 Ga). Court below thus 

concluded that there is no such material 

on the basis of which D.N.A. Test of the 

minor girl could be directed. Court below 

on the aforesaid factual premise, and 

coupled with the fact that evidence on 

record show that there was cohabitation of 

the parties and also establishment of 

conjugal relationship, the presumption 

arising out 112 of Indian Evidence Act 

was drawn against plaintiff-appellant. On 

facts, Court below further found that there 

is no such material on record to establish 

that after the marriage of parties, they 

were unable to meet each other and 

consequently, defendant-respondent could 

not come in family way in cohabitation of 

the plaintiff-appellant. Apart from the 

above, Court below further held that no 

D.N.A. Test can be directed to be held 

without the consent of affected person 

who admittedly in this case was a minor 

and therefore, it was consent of mother 

which was necessary. Court below further 

observed that plaintiff-appellant has not 

alleged any extra marital relationship of 

defendant-respondent, therefore, in the 

absence of any such allegation, 

application for getting D.N.A test of 

minor girl cannot be allowed. On the 

aforesaid premise, issue No.3 was decided 

against the plaintiff-appellant. The Court 

below further concluded that D.N.A. Test 

cannot be got conducted as a matter of 

Court and without the consent of the 

affected party. 
 

 25.  Mr. Ashok Nath Tripathi, 

learned counsel for the plaintiff-appellant, 

has referred to the judgment in Dipanwita 

Roy Vs. Romobroto Roy (Supra) and on 

the basis thereof, he submits that since 

wife objected to the application filed by 

plaintiff appellant for getting the D.NA. 

test of minor daughter conducted, an 

adverse presumption should be drawn 

against the defendant-respondent and on 

that basis suit of plaintiff-appellant for 

divorse is liable to be decreed. 
 

 26.  Before proceeding to evaluate 

the submission urged by the learned 

counsel for the plaintiff-appellant, it shall 

be useful to refer to the provisions of 

section 4 and section 112 of Indian 

Evidence Act: 
 

 "Section-4 
 "May Presume".- Whenever it is 

provided by this Act that the Court may 

presume a fact, it may either regard such 

fact as proved, unless and until it is 

disproved, or may call for proof of it.  
 "Shall presume".- Whenever it is 

directed by this Act that the Court shall 

presume a fact, it shall regard such fact 

as proved, unless and until it is disproved.  
 "Conclusive proof".- When one fact 

is declared by this Act to be conclusive 

proof of another, the Court shall, on proof 

of the one fact, regard the other as 

proved, and shall not allow evidence to be 

given for the purpose of disproving it.  
 

 Section-112  
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 Birth during marriage, conclusive 

proof of legitimacy.- The fact that any 

person was born during the continuance 

of a valid marriage between his mother 

and any man, or within two hundred and 

eight days after its dissolution, the mother 

remaining unmarried, shall be conclusive 

proof that he is the legitimate son of that 

man, unless it can be shown that the 

parties to the marriage had no access to 

each other at any time when he could 

have been begotten."  
 

 27.  In Goutam Kundu Vs. State of 

West Bengal and another, 1993 (3) SCC 

418, a two Judges Bench of Supreme 

Court considered the question regarding 

propriety of holding of blood group test to 

determine parentage of the child, and the 

following was observed in paragraphs 15, 

16, 17, 18, 19, 20, 21, 22, 23, 24 and 25: 
 

 "15. In India there is no special 

statute governing this. Neither the 

Criminal Procedure Code nor the 

Evidence Act empowers the court to direct 

such a test to be made. In 1951 (1) 

Madras Law Journal p.58O Polavarapu 

Venkteswarlu, minor by guardian and 

mother Hanwnamma v. Polavarapu 

Subbayya in that case the application was 

preferred under section 151 of the Code 

of Civil Procedure invoking the inherent 

powers of the Court to direct a blood test. 

The learned judge was of the following 

view:-  
 Section 15 1, Civil Procedure Code, 

has been introduced in to the Statute book 

to give effect to the inherent powers. of 

Courts as expounded by Woodroffe, J., in 

Hukum Chand Boid v. Kamalan and 

Singh. Such powers can only be exercised 

ex debito justice and not on the mere 

invocation of parties or on the mere 

volition of courts. There is no procedure 

either in the Civil Procedure Code or in 

the Indian Evidence Act which provides 

for a test of the kind sought to be taken by 

the defendant in the present case. It is 

said by Mr. Ramakrishna for the 

respondent before m e that in England 

this sort of test is resorted to by Courts 

where the question of non-access in 

connection with an issue of legitimacy 

arises for consideration. My attention has 

been drawn by learned counsel to page 69 

of Taylor's Principles and Practice of 

Medical Jurisprudence, Volume 2, where 

it is stated thus :  
 "In Wilson v. Wilson, Lancet [1942] 

1. 570, evidence was given that the 

husband's group was OM, that the wife's 

was BM and that the child's was ABN. 

The Court held that the husband was not 

the father of child, and granted a decree 

for nullity."  
 "It is also pointed out by learned 

counsel that in the text books on Medical 

Jurisprudence and Toxicology by Rai 

Bahadur Jaising P. Moi, (8th Edition), at 

page 94, reference is made to a case 

decided by a Criminal Court at Mercare 

in June, 194 1, in which the paternity and 

maternity of the child being under 

dispute, the Court resorted to the results 

of the blood grouping test."  
 That may be. But I am not in any 

event satisfied that if the parties are 

unwilling to offer their blood for a test of 

this kind this Court can force them to do 

so."  
 16. The same view was taken by the 

Kerala High Court in Vasu v. Santha 

1975 Kerala Law Times p. 533 as 
 "A special protection is given by the 

law to the status of legitimacy in India. 

The law is very strict regarding the type 

of the evidence which can be let in to 

rebut the presumption of legitimacy of a 

child. Even proof that the mother 
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committed adultery with any number of 

men will not of itself suffice for proving 

the illegitimacy of the child. If she had 

access to her husband during the time the 

child could have been begotten the law 

will not countenance any attempt on the 

part of the husband to prove that the child 

is not actually his. The presumption of 

law of legitimacy of a child will not be 

lightly repelled. It will not be allowed to 

be broken or shaken by a mere balance of 

probability. The evidence of non-access 

for the purpose of repelling it must be 

strong, distinct, satisfactory and 

conclusive see Morris v. Davies, (1837) 5 

Cl. & Fin. 163. The standard of proof in 

this regard is similar to the standard of 

proof of guilt in a criminal case. These 

rigours are justified by considerations of 

public policy for there are a variety of 

reasons why a child's status is not to be 

triffled with. The stigma of illegitimacy is 

very severe and we have not any of the 

protective legislations as in England t o 

protect illegitimate children. No doubt, 

this may in some cases require a husband 

to maintain children of whom he is 

probably not their father. But, the 

legislature alone can change the rigour of 

the law and not the court. The court 

cannot base a conclusion on evidence 

different from that required by the law or 

decide on a balance of probability which 

will be the result if blood test evidence is 

accepted. 
 There is an aspect of the matter also. 

Before a blood test of a person is ordered 

his consert is required. The reason is that 

this test is a constraint on his personal 

liberty and cannot be carried out without 

his consent. Whether even a legislature 

can compel a blood test is doubtful. Here 

no consent is given by any of the 

respondents. It is also doubtful whether a 

guardian ad litem can give this consent. 

Therefore, in these circumstances, the 

learned Munsiff was right in refusing the 

prayer for a blood test of the appellant and 

respondents 2 and 3. The learned Judge is 

also correct in holding that there was no 

illegality in refusing a blood test. The 

maximum that can be done where a party 

refuses to have a blood test is to draw an 

adverse inference (see in this connection 

Subayya Gounder v. Bhoopala, AIR 1959 

Madras 396, and the earlier decision of the 

same court in Venkateswarlu v. Subbayya 

AIR 1951 Madras 910. Such an adverse 

inference which has only a very little 

relevance here will not advance the 

appellants case to any extent. He has to 

prove that he had no opportunity to have 

any sexual intercourse with the 1st 

respondent at a time when these children 

could have been begotten. That is the only 

proof that is permitted under S. II 2 to 

dislodge the conclusive presumption 

enjoined by the Section."  
 17. In Hargavind Soni v. Ramdulari 

AIR 1986 MP at 57 held as:- 
 "The blood grouping test is a perfect 

test to determine questions of disputed 

paternity of a child and can be relied 

upon by Courts as a circumstantial 

evidence. But no person can be compelled 

to give a sample of blood for blood 

grouping test against his will and no 

adverse inference can be drawn against 

him for this refusal."  
 18. Blood grouping test is a useful 

test to determine the question of disputed 

paternity. It can be relied upon by courts 

as a circumstantial evidence which 

ultimately excludes a certain invididual as 

a father of the child. However, it requires 

to be carefully noted no person can be 

compelled to give sample of blood for 

analysis against her will and no adverse 

inference can be drawn against her for 

this refusal. 
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 19. In Raghunath v. Shardabai 1986 

AIR Bombay 388, it was observed blood 

grouping test have their limitation, they 

cannot possibly establish paternity, they 

can only indicate its possibilities. 
 20. In Bhartiraj v. Sumesh Sachdeo 

& Ors., 1986 AIR Allahabad 2591 held 

as:- 
 "Discussing the evidentiary value of 

blood tests for determining paternity, 

Rayden on Divorce, (1983) Vol. 1) p. 

1054 has this to say  
 "Medical Science is able to analyse 

the blood of individuals into definite 

groups: and by examining the blood of a 

given man and a child to determine 

whether the man could or could not be the 

father. Blood tests cannot show positively 

that any man is father, but they can show 

positively that a given man could or could 

not be the father. It is obviously the latter 

aspect the proves most valuable in 

determining paternity, that is, the 

exclusion aspect for once it is determined 

that a man could not be the father, he is 

thereby automatically excluded from 

considerations of paternity. When a man 

is not the father of a child, it has been 

said that there is at least a 70 per cent 

chance that if blood tests are taken they 

will show. positively he is not the father, 

and in some cases the chance is even 

higher: between two giver men who have 

had sexual intercourse with. the mother at 

the time of conception, both of whom 

undergo blood tests, it has likewise been 

said that there is a 80 per cent chance 

that the tests will show that one of them is 

not the father with the irresistible 

inference that the other is the father.'  
 The position which emerges on 

reference to these authoritative texts is 

that depending on the type of litigation, 

samples of blood, when subjected to 

skilled scientific examination, can 

sometimes supply helpful evidence on 

various issues, to exclude a particular 

parentage set up in the case. But the 

consideration remains that the party 

asserting the claim to have a child and the 

rival set of parents put to blood test must 

establish his right so to do. The court 

exercises protective jurisdiction on behalf 

of an infant. In my considered opinion it 

would be unjust and not fair either to 

direct a test for a collateral reason to 

assist a litigant in his or her claim. The 

child cannot be allowed to suffer because 

of his incapacity; the aim is to ensure that 

he gets his rights. If in a case the court 

has reason to believe that the application 

for blood test is of a fishing nature or 

designed for some ulterior motive, it 

would be justified in not acceding to such 

a prayer." 
 21. "The above is the dicta laid down 

by the various High Courts. In matters of 

this kind the court must have regard to 

section 112 of the Evidence Act. This 

section is based on the well known maxim 

pater est quem nuptioe demonstrant (he is 

the father whom the marriage indicates). 

The presumption of legitimacy is this, that 

a child born of a married woman is 

deemed to be legitimate, it throws on the 

person who is interested in making out the 

illegitimacy, the whole burden of proving 

it. The law presumes both that a marriage 

ceremony is valid, any that every person 

is legitimate. Marriage or filiation 

(parentage) may be presumed, the law in 

general presuming against vice and 

immoratility." 
 22. It is a rebuttable presumption of 

law that a child born. during the lawful 

wedlock is legitimate, and that access 

occurred between the parents. This 

presumption can only be displaced by a 

strong preponderannce of evidence, and 

not by a mere balance of probabilities. 
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 23. In Smt. Dukhtar Jahan v. 

Mohammed Faroog AIR 1987 SC 1049 

this court held. 
 "Section II 2 lays down that if a 

person was born during the continuance 

of a valid marriage between his mother 

and any man or within two hundren and 

eighty days after its dissolution and the 

mother remains unmarried, it shall be 

taken as conclusive proof that he is the 

legitimate son of that man, unless it can 

be shown that the parties to the marriage 

had no access to each other at anytime 

when he could have been begotten. This 

rule of law based on the dictates of justice 

has always made the courts incline 

towards upholding the legitimacy of a 

child unless the facts are so compulsive 

and clinching as to necessarily warrant a 

finding that the child could not at all have 

been begotten to the father and as such a 

legitimation of the child would result in 

rank injustice to the father. Courts have 

always desisted from lightly or hastily 

rendering a verdict and that too, on the 

basts of slender materials, which will 

have the effect of branding a child as a 

bastard and its mother an unchaste 

woman."  
 24. This section requires the party 

disputing the paternity to prove non-

access in order to dispel the presumption. 

"Access" and "non-access" mean the 

existence or non- existence of 

opportunities for sexual intercourse; it 

does not mean actual cohabitation. 
25. The effect of this section is this: there 

is a presumption and a very strong one 

though a reubttable one. Conclusive proof 

means as laid down under section 4 of the 

Evidence Act." 
 

 28.  Subsequently, a three Judges 

Bench in Sharda Vs. Dharmpal 2003 (4) 

SCC 493 considered the question 

regarding holding of Blood Group test to 

ascertain paternity of the child. The 

following was observed by Court in 

paragraphs 38, 39, 54, 55, 56, 58, 59, 60, 

76, 79 and 80: 
 

 “38. In Goutam Kundu v. State of 

West Bengal and Anr. this Court while 

dealing with a question about the 

paternity of a child noticed the provision 

of Section 112 of the Evidence Act and 

held that the presumption arising 

thereunder can only be displaced by a 

strong preponderance of evidence and not 

by a mere balance of probabilities. It was 

held (SCC p. 428, para 26):  
 "26. From the above discussion it 

emerges-  
 (1) that courts in India cannot order 

blood test as a matter of course; 
 (2) wherever applications are made 

for such prayers in order to having roving 

inquiry, the prayer for blood test cannot 

be entertained. 
 (3) There must be a strong prima 

facie case in that the husband must 

establish non-access in order to dispel the 

presumption arising under Section 112 of 

the Evidence Act. 
 (4) The court must carefully examine 

as to what would be the consequence of 

ordering the blood test, whether it will 

have the effect of branding a child as a 

bastard and the mother as an unchaste 

woman. 
 (5) No one can be compelled to give 

sample of blood for analysis". 
 39.  Goutam Kundu (supra) is, 

therefore, not an authority for the 

proposition that under no circumstances 

the Court can direct that blood tests be 

conducted. It, having regard to the future 

of the child, has, of course, sounded a 

note of caution as regard mechanical 

passing of such order. In some other 
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jurisdictions, it has been held that such 

directions should ordinarily be made if it 

is in the interest of the child. 
 54. The right to privacy has been 

developed by the Supreme Court over a 

period of time. A Bench of eight judges in 

M.P. Sharma v. Satish Chandra AIR at 

pp.306-07, para 8 in the context of search 

and seizure observed that: 
 "When the Constitution makers have 

though fit not to subject such regulation 

to constitutional limitations by 

recognition of a fundamental right to 

privacy, analogous to the American 

Fourth Amendment, we have no 

justification to import it, into a totally 

different fundamental right, by some 

process of strained construction"  
 55. Similarly in Kharak Singh v. 

State of UP., AIR 1963 SC 1295, the 

majority judgment observed thus: (AIR p. 

1303, parsa 20) 
 "The right of privacy is not a 

guaranteed right under our Constitution 

and therefore the attempt to ascertain the 

movements of an individual which is 

merely a manner in which privacy is 

invaded is not an infringement of a 

fundamental right guaranteed by Part 

III."  
 56. With the expansive interpretation 

of the phrase "personal liberty", this right 

has been read into Article 21 of the Indian 

Constitution. [See R. Rajagopal v. State of 

Tamil Nadu and Ors. 
 95, People's Union of Civil Liberties 

v. Union of India 97]. In some cases the 

right has been held to amalgam of various 

rights.  
 58. In Govind v. State of Madhya 

Pradesh and Anr., it was held: 
 "Assuming that the fundamental 

rights explicitly guaranteed to a citizen 

have penumbral zones and that the right 

to privacy is itself a fundamental right, 

that fundamental right must be subject to 

restriction on the basis of compelling 

public interest."  
 59. If there were a conflict between 

fundamental rights of two parties, that 

right which advances public morality 

would prevail. [See Mr. 'X' v. Hospital 'Z' 

(1998) 8 SCC 296 and Mr. 'X' v. Hospital 

'Z' 02]. In R. Rajagopal v. State of Tamil 

Nadu and Ors. this Court upon 

formulating six principles, however, 

hastened to add that they are only broad 

principles and neither exhaustive nor all 

comprehending and indeed no such 

enunciation is possible or advisable. 
 60. In Govind v. State of Madhya 

Pradesh and Anr. (supra) it was held: 
 "28. The right to privacy in any event 

will necessarily have to go through a 

process of case- by-case development. 

Therefore, even assuming that the right to 

personal liberty, the right to move freely 

throughout the territory of India and the 

freedom of speech create an independent 

right of privacy as an emanation from 

them which one can characterize as a 

fundamental right, we do not think that 

the right is absolute."  
 76. The matter may be considered 

from another angle. In all such 

matrimonial cases where divorce is 

sought, say on the ground of impotency, 

schizophrenia...etc. normally without 

there being medical examination, it would 

be difficult to arrive at a conclusion as to 

whether the allegation made by his spouse 

against the other spouses seeking divorce 

on such a ground, is correct or not. In 

order to substantiate such allegation, the 

petitioner would always insist on medical 

examination. If respondent avoids such 

medical examination on the ground that it 

violates his/her right to privacy or for a 

matter right to personal liberty as 

enshrined under Article 21 of the 
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Constitution of India, then it may in most 

of such cases become impossible to arrive 

at a conclusion. It may render the very 

grounds on which divorce is permissible 

nugatory. Therefore, when there is no 

right to privacy specifically conferred by 

Article 21 of the Constitution of India and 

with the extensive interpretation of the 

phrase "personal liberty" this right has 

been read into Article 21, it cannot be 

treated as absolute right. What is 

emphasized is that some limitations on 

this right have to be imposed and 

particularly where two competing 

interests clash. In mattes of aforesaid 

nature where the legislature has 

conferred a right upon his spouse to seek 

divorce on such grounds, it would be the 

right of that spouse which comes in 

conflict with the so-called right to privacy 

of the respondent. Thus the Court has to 

reconcile these competing interests by 

balancing the interests involved. 
 79. If despite an order passed by the 

Court, a person refuses to submit himself 

to such medical examination, a strong 

case for drawing an adverse inference 

would be made out Section 114 of the 

Indian Evidence Act also enables a Court 

to draw an adverse inference if the party 

does not produce the relevant evidences 

in his power an possession. 
 80. So viewed, the implicit power of 

a court to direct medical examination of a 

party to a matrimonial litigation in a case 

of this nature cannot beheld to be 

violative of one's right of privacy." 
 

 29.  Thereafter, in Bhabani Prasad 

Jena Vs. Convenor Secretary, Orissa 

State Commission for Women, 2010 (8) 

SCC 633, Court considered the questions 

of right to privacy and when can a 

direction be given to hold a D.N.A. Test. 

The two judges Bench specifically dealt 

with the question regarding propriety of 

holding a D.N.A. Test in the light of the 

provisions contained in Section 112 of 

Indian Evidence Act. The following has 

been observed by the Court in paragraph 

15, 16, 17, 18, 19, 20, 21, 22, 23: 
 

 "15. In Goutam Kundu v. State of 

West Bengal and Anr.1, this Court was 

concerned with a matter arising out of 

maintenance for child claimed by the 

wife. The husband disputed the paternity 

of the child and prayed for blood group 

test of the child to prove that he was not 

the father of the child. This Court referred 

to Section 4 and Section 112 of the 

Evidence Act and also the decisions of 

English and American Courts and some 

authoritative texts including the following 

statement made in Rayden's Law and 

Practice in Divorce and Family Matters 

(1983), Vol. I, p. 1054 which reads thus:  
 "Medical Science is able to analyse 

the blood of individuals into definite 

groups; and by examining the blood of a 

given man and a child to determine 

whether the man could or could not be the 

father. Blood tests cannot show positively 

that any man is father, but they can show 

positively that a given man could or could 

not be the father. It is obviously the latter 

aspect that proves most valuable in 

determining paternity, that is, the 

exclusion aspect, for once it is determined 

that a man could not be the father, he is 

thereby automatically excluded from 

considerations of paternity. When a man 

is not the father of a child, it has been 

said that there is at least a 70 per cent 

chance that if blood tests are taken they 

will show positively he is not the father, 

and in some cases the chance is even 

higher; between two given men who have 

had sexual intercourse with the mother at 

the time of conception, both of whom 
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undergo blood tests, it has likewise been 

said that there is a 90 per cent chance 

that the tests will show that one of them is 

not the father with the irresistible 

inference that the other is the father."  
 16. This Court then finally 

concluded, thus : 
 "(1) that courts in India cannot order 

blood test as a matter of course;  
 (2) wherever applications are made 

for such prayers in order to have roving 

inquiry, the prayer for blood test cannot 

be entertained. 
 (3) There must be a strong prima 

facie case in that the husband must 

establish non- access in order to dispel 

the presumption arising under Section 

112 of the Evidence Act. 
 (4) The court must carefully examine 

as to what would be the consequence of 

ordering the blood test; whether it will 

have the effect of branding a child as a 

bastard and the mother as an unchaste 

woman. 
 (5) No one can be compelled to give 

sample of blood for analysis." 
 17. In Sharda v. Dharmpal, 2003 (4) 

SCC 493, a three-Judge Bench was 

concerned with the question whether a 

party to the divorce proceedings can be 

compelled to a medical examination. That 

case arose out of an application for 

divorce filed by the husband against the 

wife under Section 13(1)(iii) of the Hindu 

Marriage Act, 1955. In other words, the 

husband claimed divorce on the ground 

that wife has been incurably of unsound 

mind or has been suffering from mental 

disorder. The Court observed, 
 "Goutam Kundu is, therefore, not an 

authority for the proposition that under 

no circumstances the Court can direct 

that blood tests be conducted. It, having 

regard to the future of the child, has, of 

course, sounded a note of caution as 

regards mechanical passing of such 

order. In some other jurisdictions, it has 

been held that such directions should 

ordinarily be made if it is in the interest of 

the child." 
18. While dealing with the aspect as to 

whether subjecting a person to a medical 

test is violative of Article 21 of the 

Constitution of India, it was stated that 

the right to privacy in terms of Article 21 

of the Constitution is not an absolute 

right. This Court summed up conclusions 

thus : (2003) 4 SCC 493 " 
 1. A matrimonial court has the power 

to order a person to undergo medical test. 
 2. Passing of such an order by the 

court would not be in violation of the 

right to personal liberty under Article 21 

of the Indian Constitution. 
3. However, the Court should exercise 

such a power if the applicant has a strong 

prima facie case and there is sufficient 

material before the Court. If despite the 

order of the court, the respondent refuses 

to submit himself to medical examination, 

the court will be entitled to draw an 

adverse inference against him." 
 19. In Banarsi Dass v. Teeku Dutta 

& Anr.3, this Court was concerned with a 

case arising out of succession certificate. 

The allegation was that Teeku Dutta was 

not the daughter of the deceased. An 

application was made to subject Teeku 

Dutta to DNA test. The High Court held 

that trial court being a testamentary 

court, the parties should be left to prove 

their respective cases on the basis of the 

evidence produced during trial, rather 

than creating evidence by directing DNA 

test. When the matter reached this Court, 

few decisions of this Court, particularly, 

Goutam Kundu1 was noticed and it was 

held that even the result of a genuine 

DNA test may not be enough to (2005) 4 

SCC 449 escape from the conclusiveness 
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of Section 112 of the Evidence Act like a 

case where a husband and wife were 

living together during the time of 

conception. This is what this Court said : 
 "13. We may remember that Section 

112 of the Evidence Act was enacted at a 

time when the modern scientific 

advancements with deoxyribonucleic acid 

(DNA) as well as ribonucleic acid (RNA) 

tests were not even in contemplation of 

the legislature. The result of a genuine 

DNA test is said to be scientifically 

accurate. But even that is not enough to 

escape from the conclusiveness of Section 

112 of the Evidence Act e.g. if a husband 

and wife were living together during the 

time of conception but the DNA test 

revealed that the child was not born to the 

husband, the conclusiveness in law would 

remain irrebuttable. This may look hard 

from the point of view of the husband who 

would be compelled to bear the 

fatherhood of a child of which he may be 

innocent. But even in such a case the law 

leans in favour of the innocent child from 

being bastardised if his mother and her 

spouse were living together during the 

time of conception. Hence the question 

regarding the degree of proof of non-

access for rebutting the conclusiveness 

must be answered in the light of what is 

meant by access or non-access as 

delineated above."  
 It was emphasized that DNA test is 

not to be directed as a matter of routine 

and only in deserving cases such a 

direction can be given.  
 20. Recently, in the case of 

Ramkanya Bai v. Bharatram4 decided by 

the Bench of which one of us, R.M. Lodha, 

J. was the member, the order of the High 

Court directing DNA of the child at the 

instance of the husband was set aside and 

it was held that the High Court was not 

justified in allowing the application for 

grant of DNA of the child on the ground 

that there will be possibility of reunion of 

the parties if such DNA was conducted 

and if it was found from the outcome of 

the DNA that the son was born out of the 

wedlock of the parties. 
 21. In a matter where paternity of a 

child is in issue before the court, the use of 

DNA is an extremely delicate and sensitive 

aspect. One view is that when modern 

science gives means of ascertaining the 

paternity of a child, there should not be 

any hesitation to use those means 

whenever the occasion requires. The other 

view is that the court must be reluctant in 

use of such scientific advances and tools 

which result in invasion of right to privacy 

of an individual and may not only be 

prejudicial to the rights of the parties but 

may have devastating effect on the child. 

Sometimes the result of such scientific test 

may bastardise an innocent child even 

though his mother and her spouse were 

living together during the time of 

conception. 
 22. In our view, when there is 

apparent conflict between the right to 

privacy of a person not to submit himself 

forcibly to medical examination and duty 

of the court to reach the truth, the court 

must exercise its discretion only after 

balancing the interests of the parties and 

on due consideration whether for a just 

decision in the matter, DNA is eminently 

needed. DNA in a matter relating to 

paternity of a child should not be directed 

by the court as a matter of course or in a 

routine manner, whenever such a request 

is made. The court has to consider diverse 

aspects including presumption under 

Section 112 of the Evidence Act; pros and 

cons of such order and the test of 

`eminent need' whether it is not possible 

for the court to reach the truth without 

use of such test. 
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23. There is no conflict in the two 

decisions of this Court, namely, Goutam 

Kundu1 and Sharda2 . In Goutam 

Kundu1 , it has been laid down that 

courts in India cannot order blood test as 

a matter of course and such prayers 

cannot be granted to have roving inquiry; 

there must be strong prima facie case and 

court must carefully examine as to what 

would be the consequence of ordering the 

blood test. In the case of Sharda while 

concluding that a matrimonial court has 

power to order a person to undergo a 

medical test, it was reiterated that the 

court should exercise such a power if the 

applicant has a strong prima facie case 

and there is sufficient material before the 

court. Obviously, therefore, any order for 

DNA can be given by the court only if a 

strong prima facie case is made out for 

such a course." 
 

 30.  In Nandlal Wasudeo Badwaik 

Vs. Lata Nandlal Badwaik and another, 

2014 (2) SCC 576, Court considered the 

question of presumption in the light in 

section 4, section 101 to 117 of Indian 

Evidence Act and also the propriety of 

holding D.N.A. Test to judge the 

legitimacy of a child. The following was 

observed by Court in paragraphs 14, 15, 

16, 17, 18 : 
 

 "14. Now we have to consider as to 

whether the DNA test would be sufficient 

to hold that the appellant is not the 

biological father of respondent no. 2, in 

the face of what has been provided under 

Section 112 of the Evidence Act, which 

reads as follows:  
 "112. Birth during marriage, 

conclusive proof of legitimacy.-  
 The fact that any person was born 

during the continuance of a valid 

marriage between his mother and any 

man, or within two hundred and eighty 

days after its dissolution, the mother 

remaining unmarried, shall be conclusive 

proof that he is the legitimate son of that 

man, unless it can be shown that the 

parties to the marriage had no access to 

each other at any time when he could 

have been begotten."  
 From a plain reading of the 

aforesaid, it is evident that a child born 

during the continuance of a valid 

marriage shall be a conclusive proof that 

the child is a legitimate child of the man 

to whom the lady giving birth is married. 

The provision makes the legitimacy of the 

child to be a conclusive proof, if the 

conditions aforesaid are satisfied. It can 

be denied only if it is shown that the 

parties to the marriage have no access to 

each other at any time when the child 

could have been begotten.  
 15. Here, in the present case, the 

wife had pleaded that the husband had 

access to her and, in fact, the child was 

born in the said wedlock, but the husband 

had specifically pleaded that after his wife 

left the matrimonial home, she did not 

return and thereafter, he had no access to 

her. The wife has admitted that she had 

left the matrimonial home but again 

joined her husband. Unfortunately, none 

of the courts below have given any finding 

with regard to this plea of the husband 

that he had or had not any access to his 

wife at the time when the child could have 

been begotten. 
 16. As stated earlier, the DNA test is 

an accurate test and on that basis it is 

clear that the appellant is not the 

biological father of the girl- child. 

However, at the same time, the condition 

precedent for invocation of Section 112 of 

the Evidence Act has been established and 

no finding with regard to the plea of the 

husband that he had no access to his wife 



2 All.                                   Rajesh Kumar Chaudhary Vs Smt. Sarita  875 

at the time when the child could have 

been begotten has been recorded. 

Admittedly, the child has been born 

during the continuance of a valid 

marriage. Therefore, the provisions of 

Section 112 of the Evidence Act 

conclusively prove that respondent No. 2 

is the daughter of the appellant. At the 

same time, the DNA test reports, based on 

scientific analysis, in no uncertain terms 

suggest that the appellant is not the 

biological father. In such circumstance, 

which would give way to the other is a 

complex question posed before us. 
 17. We may remember that Section 

112 of the Evidence Act was enacted at 

a time when the modern scientific 

advancement and DNA test were not 

even in contemplation of the 

Legislature. The result of DNA test is 

said to be scientifically accurate. 

Although Section 112 raises a 

presumption of conclusive proof on 

satisfaction of the conditions 

enumerated therein but the same is 

rebuttable. The presumption may afford 

legitimate means of arriving at an 

affirmative legal conclusion. While the 

truth or fact is known, in our opinion, 

there is no need or room for any 

presumption. Where there is evidence to 

the contrary, the presumption is 

rebuttable and must yield to proof. 

Interest of justice is best served by 

ascertaining the truth and the court 

should be furnished with the best 

available science and may not be left to 

bank upon presumptions, unless science 

has no answer to the facts in issue. In 

our opinion, when there is a conflict 

between a conclusive proof envisaged 

under law and a proof based on 

scientific advancement accepted by the 

world community to be correct, the 

latter must prevail over the former. 

18. We must understand the distinction 

between a legal fiction and the 

presumption of a fact. Legal fiction 

assumes existence of a fact which may not 

really exist. However presumption of a 

fact depends on satisfaction of certain 

circumstances. Those circumstances 

logically would lead to the fact sought to 

be presumed. Section 112 of the Evidence 

Act does not create a legal fiction but 

provides for presumption." 
 

 31.  From the aforesaid judgement of 

the Apex Court, it is clear that once the 

order for D.N.A. Test has been passed and 

D.N.A test has been conducted, the result 

of D.N.A. Test cannot be brushed aside. 

The same will have to be given effect to 

even if the circumstances justifying 

attraction of presumption as contemplated 

under section 112 of Indian Evidence Act 

exists. This judgement therefore, does not 

directly deal with the issue in hand. 
 

 32.  Coming to the judgement relied 

upon by learned counsel for the plaintiff-

appellant i.e. Dipanwita Roy Vs. 

Ronobroto Roy (Supra), Court considered 

the question of the presumption arising 

out under section 112 and the necessity of 

holding D.N.A. test. The Court Bench 

referred to the provisions of Section 112 

and thereafter observed as follows in 

paragraphs 9, 10, 11, 13, 14, 15, 17, 18: 
 

 "9. Learned counsel for the 

appellant-wife, in the first instance, 

invited our attention to Section 112 of the 

Indian Evidence Act. The same is being 

extracted hereunder:  
 "112. Birth during marriage, 

conclusive proof of legitimacy- The fact 

that any person was born during the 

continuance of a valid marriage between 

his mother and any man, or within two 
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hundred and eighty days after its 

dissolution, the mother remaining 

unmarried, shall be conclusive proof that 

he is the legitimate son of that man, 

unless it can be shown that the parties to 

the marriage had no access to each other 

at any time when he could have been 

begotten."  
 Based on the aforesaid provision, 

learned counsel for the appellant-wife 

drew our attention to decision rendered 

by the Privy Council in Karapaya Servai 

v. Mayandi, AIR 1934 PC 49, wherein it 

was held, that the word 'access' used in 

Section 112 of the Evidence Act, connoted 

only the existence of an opportunity for 

marital intercourse, and in case such an 

opportunity was shown to have existed 

during the subsistence of a valid 

marriage, the provision by a fiction of 

law, accepted the same as conclusive 

proof of the fact that the child born during 

the subsistence of the valid marriage, was 

a legitimate child. It was the submission 

of the learned counsel for the appellant-

wife, that the determination of the Privy 

Council in Karapaya Servai's case(supra) 

was approved by this Court in Chilukuri 

Venkateshwarly vs. Chilukuri 

Venkatanarayana, 1954 SCR 424.  
 10. Learned counsel for the 

appellant-wife also invited our attention 

to a decision rendered by this Court in 

Goutam Kundu vs. State of West Bengal 

and another, (1993) 3 SCC 418, wherein 

this Court, inter alia, held as under: 
 "(1) That Courts in India cannot 

order blood test as a matter of course.  
 (2) Wherever applications are made 

for such prayers in order to have roving 

inquiry, the prayer for blood test cannot 

be entertained. 
 (3) There must be a strong prima 

facie case in that the husband must 

establish non-access in order to dispel the 

presumption arising under Section 112 of 

the Evidence Act. 
 (4) The Court must carefully examine 

as to what would be the consequence of 

ordering the blood test; whether it will 

have the effect of branding a child as a 

bastard and the mother as an unchaste 

woman. 
 (5) No one can be compelled to give 

samle of blood for analysis." Reliance 

was also placed on the decision rendered 

by this Court in Kamti Devi and another 

v. Poshi Ram, AIR 2001 SC 2226, 

wherefrom, the following observations 

made by this Court, were sought to be 

highlighted: 
 "9. But Section 112 itself provides an 

outlet to the party who wants to escape 

from the rigour of that conclusiveness. 

The said outlet is, if it can be shown that 

the parties had no access to each other at 

the time when the child could have been 

begotten the presumption could be 

rebutted. In other words, the party who 

wants to dislodge the conclusiveness has 

the burden to show a negative, not merely 

that he did not have the opportunity to 

approach his wife but that she too did not 

have the opportunity of approaching him 

during the relevant time. Normally, the 

rule of evidence in other instances is that 

the burden is on the party who asserts the 

positive, but in this instance the burden is 

cast on the party who pleads the negative. 

The raison d'etre is the legislative 

concern against illegitimatizing a child. It 

is a sublime public policy that children 

should not suffer social disability on 

account of the laches or lapses of parents.  
 10. We may remember that Section 

112 of the Evidence Act was enacted at a 

time when the modern scientific 

advancements with Dioxy Nucleric Acid 

(DNA) as well as Ribonucleic Acid (RNA) 

tests were not even in contemplation of 
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the legislature. The result of a genuine 

DNA test is said to be scientifically 

accurate. But even that is not enough to 

escape from the conclusiveness of Section 

112 of the Act, e.g., if a husband and wife 

were living together during the time of 

conception but the DNA test revealed that 

the child was not born to the husband, the 

conclusiveness in law would remain 

unrebuttable. This may look hard from 

thepoint of view of the husband who 

would be compelled to bear the 

fatherhood of a child of which he may be 

innocent. But even in such a case the law 

leans in favour of the innocent child from 

being bastardized if his mother and her 

spouse were living together during the 

time of conception. Hence the question 

regarding the degree of proof of non-

access for rebutting the conclusiveness 

must be answered in the light of what is 

meant by access or non-access as 

delineated above. 
 11.....Its corollary is that the burden 

of the plaintiff-husband should be higher 

than the standard of preponderance of 

probabilities. The standard of proof in 

such cases must at least be of a degree in 

between the two as to ensure that there 

was no possibility of the child being 

conceived through the plaintiff-husband. " 

(emphasis is ours)  
 11. Lastly, learned counsel for the 

appellant-wife, placed reliance on the 

decision rendered by this Court in Sham 

Lal @ Kuldeep vs. Sanjeev Kumar and 

others, (2009) 12 SCC 454, wherein it 

was inter alia, held as under: 
 "Once the validity of marriage is 

proved then there is strong presumption 

about the legitimacy of children born 

from that wedlock. The presumption can 

only be rebutted by a strong, clear, 

satisfying and conclusive evidence. The 

presumption cannot be displaced by mere 

balance of probabilities or any 

circumstance creating doubt. Even the 

evidence of adultery by wife which though 

amounts to very strong evidence, it, by 

itself, is not quite sufficient to repel this 

presumption and will not justify finding of 

illegitimacy if husband has had access. In 

the instant case, admittedly the plaintiff 

and Defendant 4 were born to D during 

the continuance of her valid marriage 

with B. Their marriage was in fact never 

dissolved. There is no evidence on record 

that B at any point of time did not have 

access to D." (emphasis is ours).  
 13. All the judgments relied upon by 

the learned counsel for the appellant were 

on the pointed subject of the legitimacy of 

the child born during the subsistence of a 

valid marriage. The question that arises for 

consideration in the present appeal, 

pertains to the alleged infidelity of the 

appellant-wife. It is not the husband's desire 

to prove the legitimacy or illegitimacy of the 

child born to the appellant. The purpose of 

the respondent is, to establish the 

ingredients of Section 13(1)(ii) of the Hindu 

Marriage Act, 1955, namely, that after the 

solemnisation of the marriage of the 

appellant with the respondent, the appellant 

had voluntarily engaged in sexual 

intercourse, with a person other than the 

respondent. There can be no doubt, that the 

prayer made by the respondent for 

conducting a DNA test of the appellant's 

son as also of himself, was aimed at the 

alleged adulterous behaviour of the 

appellant. In the determination of the issue 

in hand, undoubtedly, the issue of 

legitimacy will also be incidentally 

involved. Therefore, insofar as the present 

controversy is concerned, Section 112 of the 

Indian Evidence Act would not strictly come 

into play. 
 14. A similar issue came to be 

adjudicated upon by this Court in 
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Bhabani Prasad Jena vs. Convenor 

Secretary, Orissa State Commission for 

Women and another, (2010) 8 SCC 633, 

wherein this Court held as under: 
 "21. In a matter where paternity of a 

child is in issue before the court, the use 

of DNA test is an extremely delicate and 

sensitive aspect. One view is that when 

modern science gives the means of 

ascertaining the paternity of a child, there 

should not be any hesitation to use those 

means whenever the occasion requires. 

The other view is that the court must be 

reluctant in the use of such scientific 

advances and tools which result in 

invasion of right to privacy of an 

individual and may not only be 

prejudicial to the rights of the parties but 

may have devastating effect on the child. 

Sometimes the result of such scientific test 

may bastardise an innocent child even 

though his mother and her spouse were 

living together during the time of 

conception.  
 22. In our view, when there is 

apparent conflict between the right to 

privacy of a person not to submit himself 

forcibly to medical examination and duty 

of the court to reach the truth, the court 

must exercise its discretion only after 

balancing the interests of the parties and 

on due consideration whether for a just 

decision in the matter, DNA test is 

eminently needed. DNA test in a matter 

relating to paternity of a child should not 

be directed by the court as a matter of 

course or in a routine manner, whenever 

such a request is made. The court has to 

consider diverse aspects including 

presumption under Section 112 of the 

Evidence Act; pros and cons of such 

order and the test of "eminent need" 

whether it is not possible for the court to 

reach the truth without use of such test. 

 23. There is no conflict in the two 

decisions of this ourt, namely, Goutam 

Kundu vs. State of West Bengal (1993) 3 

SCC 418 and Sharda vs. Dharmpal 

(2003) 4 SCC 493. In Goutam Kundu, it 

has been laid down that courts in India 

cannot order blood test as a matter of 

course and such prayers cannot be 

granted to have roving inquiry; there 

must be strong prima facie case and the 

court must carefully examine as to what 

would be the consequence of ordering the 

blood test. In Sharda, while concluding 

that a matrimonial court has power to 

order a person to undergo a medical test, 

it was reiterated that the court should 

exercise such a power if the applicant has 

a strong prime facie case and there is 

sufficient material before the court. 

Obviously, therefore, any order for DNA 

test can be given by the court only if a 

strong prima facie case is made out for 

such a course. 
 24. Insofar as the present case is 

concerned, we have already held that the 

State Commission has no authority, 

competence or power to order DNA test. 

Looking to the nature of proceedings with 

which the High Court was concerned, it 

has to be held that the High Court 

exceeded its jurisdiction in passing the 

impugned order. Strangely, the High 

Court overlooked a very material aspect 

that the matrimonial dispute between the 

parties is already pending in the court of 

competent jurisdiction and all aspects 

concerning matrimonial dispute raised by 

the parties in that case shall be 

adjudicated and determined by that court. 

Should an issue arise before the 

matrimonial court concerning the 

paternity of the child, obviously that court 

will be competent to pass an appropriate 

order at the relevant time in accordance 

with law. In any view of the matter, it is 
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not possible to sustain the order passed 

by the High Court. " (emphasis is ours) 
 It is therefore apparent, that despite 

the consequences of a DNA test, this 

Court has concluded, that it was 

permissible for a Court to permit the 

holding of a DNA test, if it was eminently 

needed, after balancing the interests of 

the parties.  
 15. Recently, the issue was again 

considered by this Court in Nandlal 

Wasudeo Badwaik vs. Lata Nandlal 

Badwaik and another, (2014) 2 SCC 576, 

wherein this Court held as under: 
 "15. Here, in the present case, the 

wife had pleaded that the husband had 

access to her and, in fact, the child was 

born in the said wedlock, but the husband 

had specifically pleaded that after his wife 

left the matrimonial home, she did not 

return and thereafter, he had no access to 

her. The wife has admitted that she had 

left the matrimonial home but again 

joined her husband. Unfortunately, none 

of the courts below have given any finding 

with regard to this plea of the husband 

that he had not any access to his wife at 

the time when the child could have been 

begotten.  
 16. As stated earlier, the DNA test is 

an accurate test and on that basis it is 

clear that the appellant is not the 

biological father of the girl child. 

However, at the same time, the condition 

precedent for invocation of Section 112 of 

the Evidence Act has been established and 

no finding with regard to the plea of the 

husband that he had no access to his wife 

at the time when the child could have 

been begotten has been recorded. 

Admittedly, the child has been born 

during the continuance of a valid 

marriage. Therefore, the provisions of 

Section 112 of the Evidence Act 

conclusively prove that Respondent 2 is 

the daughter of the appellant. At the same 

time, the DNA test reports, based on 

scientific analysis, in no uncertain terms 

suggest that the appellant is not the 

biological father. In such circumstances, 

which would give way to the other is a 

complex question posed before us. 
 17. We may remember that Section 

112 of the Evidence Act was enacted at a 

time when the modern scientific 

advancement and DNA test were not even 

in contemplation of the legislature. The 

result of DNA test is said to be 

scientifically accurate. Although Section 

112 raises a presumption of conclusive 

proof on satisfaction of the conditions 

enumerated therein but the same is 

rebuttable. The presumption may afford 

legitimate means of arriving at an 

affirmative legal conclusion. While the 

truth or fact is known, in our opinion, 

there is no need or room for any 

presumption. Where there is evidence to 

the contrary, the presumption is 

rebuttable and must yield to proof. The 

interest of justice is best served by 

ascertaining the truth and the court 

should be furnished with the best 

available science and may not be left to 

bank upon presumptions, unless science 

has no answer to the facts in issue. In our 

opinion, when there is a conflict between 

a conclusive proof envisaged under law 

and a proof based on scientific 

advancement accepted by the world 

community to be correct, the latter must 

prevail over the former. 
 18. We must understand the 

distinction between a legal fiction and the 

presumption of a fact. Legal fiction 

assumes existence of a fact which may not 

really exist. However, a presumption of a 

fact depends on satisfaction of certain 

circumstances. Those circumstances 

logically would lead to the fact sought to 
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be presumed. Section 112 of the Evidence 

Act does not create a legal fiction but 

provides for presumption. 
19. The husband's plea that he had no 

access to the wife when the child was 

begotten stands proved by the DNA test 

report and in the face of it, we cannot 

compel the appellant to bear the 

fatherhood of a child, when the scientific 

reports prove to the contrary. We are 

conscious that an innocent child may not 

be bastardised as the marriage between 

her mother and father was subsisting at 

the time of her birth, but in view of the 

DNA test reports and what we have 

observed above, we cannot forestall the 

consequence. It is denying the truth. 

"Truth must triumph" is the hallmark of 

justice." (emphasis is ours) This Court 

has therefore clearly opined, that proof 

based on a DNA test would be sufficient 

to dislodge, a presumption under Section 

112 of the Indian Evidence Act. 
 16. It is borne from the decisions 

rendered by this Court in Bhabani Prasad 

Jena (supra), and Nandlal Wasudeo 

Badwaik (supra), that depending on the 

facts and circumstances of the case, it 

would be permissible for a Court to direct 

the holding of a DNA examination, to 

determine the veracity of the 

allegation(s), which constitute one of the 

grounds, on which the concerned party 

would either succeed or lose. There can 

be no dispute, that if the direction to hold 

such a test can be avoided, it should be so 

avoided. The reason, as already recorded 

in various judgments by this Court, is that 

the legitimacy of a child should not be put 

to peril. 
 17. The question that has to be 

answered in this case, is in respect of the 

alleged infidelity of the appellant-wife. 

The respondent-husband has made clear 

and categorical assertions in the petition 

filed by him under Section 13 of the Hindu 

Marriage Act, alleging infidelity. He has 

gone to the extent of naming the person, 

who was the father of the male child born 

to the appellant-wife. It is in the process 

of substantiating his allegation of 

infidelity, that the respondent-husband 

had made an application before the 

Family Court for conducting a DNA test, 

which would establish whether or not, he 

had fathered the male child born to the 

appellant-wife. The respondent feels that 

it is only possible for him to substantiate 

the allegations levelled by him (of the 

appellant-wife's infidelity) through a DNA 

test. We agree with him. In our view, but 

for the DNA test, it would be impossible 

for the respondent-husband to establish 

and confirm the assertions made in the 

pleadings. We are therefore satisfied, that 

the direction issued by the High Court, as 

has been extracted hereinabove, was fully 

justified. DNA testing is the most 

legitimate and scientifically perfect 

means, which the husband could use, to 

establish his assertion of infidelity. This 

should simultaneously be taken as the 

most authentic, rightful and correct 

means also with the wife, for her to rebut 

the assertions made by the respondent-

husband, and to establish that she had not 

been unfaithful, adulterous or disloyal. If 

the appellant-wife is right, she shall be 

proved to be so. 
 18. We would, however, while 

upholding the order passed by the High 

Court, consider it just and appropriate to 

record a caveat, giving the appellant-wife 

liberty to comply with or disregard the 

order passed by the High Court, requiring 

the holding of the DNA test. In case, she 

accepts the direction issued by the High 

Court, the DNA test will determine 

conclusively the veracity of accusation 

levelled by the respondent-husband, 
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against her. In case, she declines to 

comply with the direction issued by the 

High Court, the allegation would be 

determined by the concerned Court, by 

drawing a presumption of the nature 

contemplated in Section 114 of the Indian 

Evidence Act, especially, in terms of 

illustration (h) thereof. Section 114 as 

also illustration (h), referred to above, 

are being extracted hereunder: 
 "114. Court may presume existence 

of certain facts - The Court may presume 

the existence of any fact which it thinks 

likely to have happened, regard being had 

to the common course of natural events, 

human conduct and public and private 

business, in their relation to the facts of 

the particular case.  
 Illustration (h) - That if a man 

refuses to answer a question which he is 

not compelled to answer by law, the 

answer, if given, would be unfavourable 

to him."  
 This course has been adopted to 

preserve the right of individual privacy to 

the extent possible. Of course, without 

sacrificing the cause of justice. By 

adopting the above course, the issue of 

infidelity alone would be determined, 

without expressly disturbing the 

presumption contemplated under Section 

112 of the Indian Evidence Act. Even 

though, as already stated above, 

undoubtedly the issue of legitimacy would 

also be incidentally involved.  
 

 33.  Thus from the law as discussed 

above, Court in Dipanwita Roy Vs. 

Ronobroto Roy, (Supra) relied upon by 

the learned counsel for the appellant is of 

no help as the aforesaid judgement is in 

respect of a case where infidelity of the 

spouse is sought to be established. From 

the perusal of plaint of divorse petition, 

we find that no such plea regarding 

infedility of spouse was pleaded and 

therefore, no benefit can be derived from 

the aforesaid judgement. The law laid 

down by the three judges Bench in the 

case of Sharda Vs. Dharampal (Supra) 

holds the field. The following conclusions 

were drawn by Court in the aforesaid 

judgement: 
 

 "1. A matrimonial court has the 

power to order a person to undergo 

medical test.  
 2. Passing of such an order by the 

Court would not be in violation of the 

right to personal liberty under Article 21 

of the Indian Constitution. 
 3. However, the Court should 

exercise such a power if the applicant has 

a strong prima facie case and there is 

sufficient material before the Court. If 

despite the order of the court, the 

respondent refuses to submit himself to 

medical examination, the court will be 

entitled to draw an adverse inference 

against him." 
 

 34.  Thus the point of determination 

No. 3 involved in the present appeal has 

to be decided in the light of the third 

conclusion drawn in Sharda Vs. 

Dharmpal (Supra). As already noted 

above, except for the two pathological 

reports, there is no other material relied 

upon by plaintiff-appellant, in support of 

his application (paper No. 42 Ga) for 

getting the D.N.A. test of the minor girl. 

Court below has disbelieved pathological 

report as plaintiff-appellant could not 

establish as to how the said reports were 

obtained by him. Apart from the 

aforesaid, we further find that there is no 

allegations of adultery against the 

defendant-respondent, on the basis of 

which, infidelity of spouse could be 

established. There is no pleading to the 
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effect that during subsistence of marriage, 

plaintiff-appellant had never any access to 

the defendant-respondent, whereas, the 

testimony of D.W.1 the defendant-

respondent and D.W. proves to the 

contrary. As such, the second point of 

determination, is answered against 

appellant. 
 

 35.  So far as the third point of 

determination is concerned we find from 

the perusal of plaint that no such ground 

was pleaded in the plaint. Therefore, 

question that crops up for consideration is 

"whether a decree of reversal can be 

passed on a ground which was not the 

subject matter of adjudication before the 

Court below." 
 

 36.  The issue relating to irretrievable 

break down of marriage has been 

considered by a Division Bench of this 

Court in First Appeal No. 525 of 2006 

(Smt. Kavita Sharma Vs. Neeraj 

Sharma) decided on 7.2.2018, wherein it 

has been observed as follows in paragraph 

28:- 
 

 "28. The above findings recorded by 

Court below could not be shown perverse 

or contrary to record. Having considered 

the fact that parties are living separately 

from decades, we are also of the view that 

marriage between two is irretrievable and 

has broken down completely. 

Irretrievable breakdown of marriage is 

not a ground for divorce under Act, 1955. 

But, where marriage is beyond repair on 

account of bitterness created by the acts 

of the husband or the wife or of both, 

Courts have always taken irretrievable 

breakdown of marriage as a very weighty 

circumstance amongst others 

necessitating severance of marital tie. A 

marriage which is dead for all purposes 

cannot be revived by the Court's verdict, if 

the parties are not willing. This is because 

marriage involves human sentiments and 

emotions and if they are dried-up there is 

hardly any chance of their springing back to 

life on account of artificial reunion created 

by the Court's decree. On the ground of 

irretrievable marriage, Courts have 

allowed decree of divorce and reference 

may be made to Naveen Kohli v. Neelu 

Kohli (2006) 4 SCC 558 and Rishikesh 

Sharma Vs. Saroj Sharma, 2006(12) 

SCALE 282. It is also noteworthy that in 

Naveen Kohli v. Neelu Kohli (supra) Court 

made recommendation to Union of India 

that Act, 1955 be amended to incorporate 

irretrievable breakdown of marriage as a 

ground for grant of divorce. "  
 

 37.  Similarly this Court in First 

Appeal No. 792 of 2008 (Ashwani 

Kumar Kohli Vs. Smt. Anita) decided 

on 17.11.2016 has also considered this 

question and observed as follows in 

paragraphs 7, 8, 10, 11, 12 and 13:- 
 

 "7. Therefore, point for adjudication 

in this appeal is "whether a decree of 

reversal can be passed by granting 

divorce to the appellant on the ground 

which was not subject matter of 

adjudication before the Court below and 

is being raised for the first time in 

appeal".  
 8. Under the provisions of Act, 1955 

there is no ground like any "irretrievable 

breakdown of marriage", justifying 

divorce. It is a doctrine laid down by 

judicial precedents, in particular, 

Supreme Court in exercise of powers 

under Article 142 of the Constitution has 

granted decree of divorce on the ground 

of irretrievable breakdown of marriage. 
 10. This aspect has been considered 

by this Court in Ram Babu Babeley Vs. 
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Smt. Sandhya AIR 2006 (All) 12 = 2006 

AWC 183 and it has laid down certain 

inferences from various authorities of 

Supreme Court, which read as under:- 
 "(i) The irretrievable break down of 

marriage is not a ground for divorce by 

itself. But while scrutinizing the evidence 

on record to determine whether the 

grounds on which divorce is sought are 

made out, this circumstance can be taken 

into consideration as laid down by 

Hon'ble Apex Court in the case of Savitri 

Pandey v. prem Chand Pandey, (2002) 2 

SCC 73 and V. Bhagat versus D. Bhagat, 

AIR 1994 SC 710.  
 (ii) No divorce can be granted on the 

ground of irretrievable break down of 

marriage if the party seeking divorce on 

this ground is himself or herself at fault 

for the above break down as laid down in 

the case of Chetan Dass Versus Kamla 

Devi, AIR 2001 SC 1709, Savitri Pandey 

v. prem Chand Pandey, (2002) 2 SCC 73 

and Shyam Sunder Kohli v. Sushma Kohli, 

(2004) 7 SCC 747. 
 (iii) The decree of divorce on the 

ground that the marriage had been 

irretrievably broken down can be granted 

in those cases where both the parties have 

levelled such allegations against each 

other that the marriage appears to be 

practically dead and the parties can not 

live together as laid down in Chandra 

Kala Trivedi versus Dr. SP Trivedi, 

(1993) 4 SCC 232. 
 (iv)The decree of divorce on the 

ground that the marriage had been 

irretrievably broken down can be granted 

in those cases also where the conduct or 

averments of one party have been so 

much painful for the other party ( who is 

not at fault) that he cannot be expected to 

live with the offending party as laid down 

in the cases of V. Bhagat versus D. 

Bhagat, (supra), Ramesh Chander versus 

Savitri, (1995) 2 SCC 7, Ashok Hurra 

versus Rupa Bipin Zaveri, 1997(3) AWC 

1843 (SC), 1997(3) A.W.C. 1843(SC) and 

A. Jayachandra versus Aneel Kaur, 

(2005) 2 SCC 22.  
 (v) The power to grant divorce on the 

ground of irretrievable break down of 

marriage should be exercised with much 

care and caution in exceptional 

circumstances only in the interest of both 

the parties, as observed by Hon'ble Apex 

Court at paragraph No. 21 of the 

judgment in the case of V. Bhagat and 

Mrs. D. Bhagat, AIR (supra) and at para 

12 in the case of Shyam Sunder Kohli 

versus Sushma Kohli, (supra)." 
 11. The above authorities have been 

followed by this Court in ''Pradeep 

Kumar Vs. Smt. Vijay Lakshmi' in 2015 

(4) ALJ 667 wherein one of us (Hon'ble 

Sudhir Agarwal, J.) was a member of the 

Bench. 
 12. In Vishnu Dutt Sharma Vs. 

Manju Sharma, (2009) 6 SCC 379, it was 

held that under Section 13 of Act 1955 

there is no ground of irretrievable 

breakdown of marriage for granting 

decree of divorce. Court said that it 

cannot add such a ground to Section 13, 

as that would amount to amendment of 

Act, which is the function of legislature. It 

also referred to some judgments of 

Supreme Court in which dissolution of 

marriage was allowed on the ground of 

irretrievable breakdown but held that 

those judgments do not lay down any 

precedent. Supreme Court very 

categorically observed as under:- 
 "If we grant divorce on the ground of 

irretrievable breakdown, then we shall by 

judicial verdict be adding a clause to 

Section 13 of the Act to the effect that 

irretrievable breakdown of marriage is 

also a ground for divorce. In our opinion, 

this can only be done by the legislature 
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and not by the Court. It is for the 

Parliament to enact or amend the law and 

not for the Court. Hence, we do not find 

force in the submission of learned counsel 

for the appellant."  
 13. The above view has been 

followed in Darshan Gupta Vs. Radhika 

Gupta (2013) 9 SCC 1. Similar view was 

expressed in ''Gurubux Singh Vs. 

Harminder Kaur' (2010) 14 SCC 301. 

This Court also has followed the above 

view in Shailesh Kumari Vs. Amod Kumar 

Sachan 2016 (115) ALR 689." 
 

 38.  In the case in hand, we find that 

the parties have not been living separately 

on account of their own free will. The 

record shows, it is the plaintiff-appellant, 

who has refused to keep defendant-

respondent with him. The defendant-

respondent has continuously and 

consistently pleaded that she wants to live 

with plaintiff-appellant. In this view of 

the matter, the argument raised by the 

learned counsel for the appellant that 

there has been an irretrievable break down 

of marriage has no factual foundation. 

That apart this Court in Ashwani Kumar 

Kohli (supra) has clearly held that the 

divorce cannot be granted on the aforesaid 

ground particularly when such a plea is 

raised by one party alone. In addition to 

the aforesaid, decree of divorce was not 

prayed for on the ground of irretrievable 

break down of marriage as the parties are 

alleged to have been living separately 

since 02.07.2004. The plaint was 

presented in the year 2004 whereas 

divorce petition was finally decided vide 

judgement dated 27.03.2012 and decree 

dated 10.04.2012 passed by the Principal 

Judge (Family Court), Varanasi in 

Petition No. 360 of 2004 (Rajesh Kumar 

Chaudhary Vs. Savita). For a period of 

eight long years, plaintiff-appellant kept 

quiet and now for the first time, this issue 

is being raised. We are of the considered 

opinion that in view of the discussion 

made herein above, plaintiff-appellant is 

estopped from raising this plea. 
 

39.  The defendant-respondent has filed 

an application in the year 2013 for 

payment of interim maintenance in terms 

of Section 24 of Act, 1955 during the 

pendency of the appeal. From the record, 

it appears that plaintiff-appellant was 

directed to pay a sum of Rs. 3,000/- to the 

defendant-respondent towards interim 

maintenance. However, payment of 

interim maintenance to the defendant-

respondent came to an end with the 

passing of the final judgement and decree. 

So long as defendant-respondent 

continues to be the legally wedded wife of 

plaintiff-appellant the plaintiff-appellant, 

he has a legal as well as moral obligation 

to maintain her. There is nothing on 

record to show that the plaintiff-appellant 

has maintained his wife even subsequent 

to the judgement and decree passed by 

Court below. We accordingly allow the 

application for interim maintenance filed 

by defendant-respondent, i.e. Civil Misc. 

Application No. 28761 of 2013 and 

accordingly direct plaintiff-appellant to 

pay interim maintenance @ Rs. 5,000/- 

per month from April, 2012 till July 2019. 

The entire amount shall be deposited by 

plaintiff-appellant before Court below 

within a period of one month from the 

date of the judgement, failing which 

Court below shall proceed to recover the 

same. 
 

 40.  No other point was pressed 

before us. Consequently, appeal fails and 

is therefore liable to be dismissed. It is 

accordingly dismissed with costs.  
----------
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 1.  This appeal under Section 19 of 

the Family Courts Act, 1984 ( hereinafter 

referred to as Act of 1984) has been filed 

by the plaintiff (husband) assailing the 

judgment and decree dated 29.02.2012 

passed by Principal Judge, Family Court, 

Agra in Divorce Petition No. 457 of 2004 

whereby the suit of the plaintiff-appellant 

for divorce filed under Section 13 of the 

Hindu Marriage Act, 1955 (hereinafter 

referred to as Act of 1955) has been 

dismissed. 
 

 2.  We have heard Sri Swapnil 

Kumar, Advocate for plaintiff-appellant 

and Sri S. K. Purwar, learned counsel for 

the defendant-respondent. 
 

 3.  From record it transpires that 

initially marriage of the appellant Anil 

Kumar Jain was solemnized with Smt. 

Nishi Jain on 12.04.1991. From aforesaid 

wedlock, two daughters namely Gazal 

Jain and Geetika Jain were born. 

Unfortunately, Smt. Nishi Jain, wife of 

the appellant, died on 12.04.1991. 

Accordingly, plaintiff-appellant 

performed his second marriage with the 

defendant Smt. Kalpana Jain on 

14.11.1994. The aforesaid marriage was 

solemnized in accordance with Hindu 

Rites and Customs. It is the case of the 
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appellant that after almost more than nine 

years of marriage, the defendant-wife 

deserted the appellant on 25.05.2004 and 

went to her paternal home, without 

disclosing the grounds for leaving the 

matrimonial home. The appellant 

thereafter filed Marriage Petition No.457 

of 2004 (Sri Anil Kumar Jain Vs. Smt. 

Kalpana Jain) before the Family Court, 

Agra, for a decree of divorce on the 

ground of cruelty. 
 

 4.  At this stage, the defendant-wife 

filed Misc. Case No. 155 of 2005 under 

Section 9 of the Hindu Marriage Act i.e 

regarding Restitution of Conjugal Rights. 

At this very juncture, the defendant-wife 

also initiated proceedings before the 

Rajasthan State Commission for Women 

in which the plaintiff-husband appeared. 

On 28.12.2005 the plaintiff-husband 

specifically stated before the Rajasthan 

State Commission for Women that he 

shall not keep the defendant-wife with 

him. 
 

 5.  While the aforesaid Marriage 

Petition was pending, the defendant-wife 

filed Case No. 146 of 2007 (Smt. Kalpana 

Jain Vs. Anil Kumar Jain) under Sections 

12, 18, 19, 20, 22 and 23 of the Protection 

of Women from Domestic Violence Act, 

2005. However, the aforesaid case came 

to be dismissed vide order dated 

08.03.2010. 
 

 6.  Ultimately, Misc. Case No. 155 of 

2005 (Kalyani Jain Vs. Anil Kumar Jain) 

for Restitution of Conjugal Rights was 

decreed by the Family Court, Kota 

Rajasthan vide judgement and decree 

dated 16.03.2011. Against the aforesaid 

judgement and decree, the plaintiff-

husband has preferred Civil Misc. Appeal 

No. 2088 of 2006 (Anil Kumar Jain Vs. 

Kalpana Jain) before the Rajasthan High 

Court and the same is said to be pending. 
 

 7.  The Court Below by means of the 

judgement and decree dated 29.02.2014 

has dismissed the divorce Suit filed by the 

plaintiff-husband. Thus, feeling aggrieved 

by the aforesaid judgement and decree the 

plaintiff-husband has now approached this 

Court by means of the present Family 

Court Appeal. 
 

 8.  The plaintiff-appellant filed 

Marriage Petition No. 457 of 2004 (Anil 

Kumar Jain Vs. Smt. Kalpana Jain) on the 

ground of cruelty. As per the allegations 

made in the divorce petition, it was 

alleged by the plaintiff-husband that 

though the plaintiff had performed all the 

marriage obligations towards his wife but 

the wife has failed to reciprocate the 

same. It was further alleged that after 

marriage the defendant-wife resided 

substantially at her parental home and 

spend very short time with the plaintiff at 

his home in Agra. The defendant-wife 

used to frequently leave her matrimonial 

home and went to her parental home at 

Kota, Rajasthan. It was also alleged that 

while the defendant resided with the 

plaintiff at Agra, her conduct towards the 

plaintiff was always full of harassment 

and cruelty, which amounted to 

commission of physical and mental 

cruelty upon the plaintiff-husband by the 

defendant-wife. It was also alleged that 

the defendant has refused to perform the 

daily house hold job on account of which 

the plaintiff and his two daughters have 

been deprived of the benefit of home 

cooked food and therefore of necessity 

they have to eat outside which in turn has 

a bad effect upon the health of the 

plaintiff and his two daughters. The 

defendant-wife does not behave cordially 
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with the two daughters of the plaintiff 

born from the wedlock with the first wife. 

The defendant indulges into scuffle and 

exchange of hot words with the two 

daughters resulting in immense mental 

pain to the plaintiff. It was also alleged 

that repeatedly the plaintiff requested the 

defendant to modify her behavior but no 

heed was paid by the defendant to the 

same. To the contrary out of sheer 

revenge the conduct of the defendant 

became more outrageous and non-

cooperative. She not only exchanged hot 

words with the plaintiff but also indulged 

in fight with the plaintiff, which shows 

her wrath towards the plaintiff and also 

her outrageous character. It was also 

alleged that the defendant-wife has 

deprived the plaintiff of conjugal 

relationship and inspite of repeated 

request the defendant-wife has failed to 

discharge her marriage obligations. 

Lastly, it was alleged that the defendant-

wife has left the house of the plaintiff on 

26.05.2004 without disclosing any reason 

to the plaintiff-husband and since then she 

is residing with her parents at Kota, 

Rajasthan. 
 

 9.  The divorce petition filed by the 

plaintiff-appellant was contested by the 

defendant-wife. Accordingly, the 

defendant-wife filed a written statement 

denying the allegations made in the 

divorce petition. The defendant-wife 

clearly admitted that at the time of 

marriage the plaintiff-husband had 

categorically disclosed that his first wife 

has expired. He also disclosed that from 

the first wife, there are two daughters, 

who live with their Mama or Bua. It is 

proper for up bringing of the two minor 

daughters that the plaintiff is remarrying. 

The defendant-wife further stated that 

right from 14.11.1994 upto 24.04.2004 

when the plaintiff-appellant kept the 

defendant-wife, she duly discharged her 

obligations as wife and mother of the two 

minor daughters. She took every step for 

the proper up bringing of the two 

daughters and performed daily routine 

work with sincerity. The defendant-wife 

in discharge of her obligations as the 

mother of the two minor daughters even 

gave up her parental home and used to 

visit her parental home only during the 

summer vacations but alongwith the two 

minor daughters. She also travelled to 

Agra and Bombay alongwith the two 

daughters. For ten years, it is the 

defendant- wife, who looked after the two 

minor daughters and when they have 

become major, the plaintiff has turned 

dishonest and he as well as his two 

daughters have started committing cruelty 

upon the defendant-wife. It was also 

alleged that whenever the plaintiff-

appellant went out of Agra in connection 

with his business, it was the defendant-

wife who looked after them and 

discharged the obligations of not only the 

mother but also of the father. The 

defendant-wife had never misbehaved 

with the plaintiff-appellant or his two 

daughters nor even committed any cruelty 

upon them. Had it been so then the 

plaintiff would have certainly not kept the 

defendant with him for ten long years. 

The plaintiff would not have placed the 

responsibility of the two minor daughters 

upon the defendant in case her conduct 

was as alleged by the plaintiff. To the 

contrary, it is the plaintiff who has 

committed cruelty upon the defendant as 

she has been used as long as the two 

daughters were minors and thereafter, she 

has been sought to be abandoned by 

ousting her from her matrimonial home. It 

was further stated that as long as the 

defendant resided with the plaintiff at 
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Mumbai or Agra, she satisfied every demand 

of the plaintiff and her conduct towards the 

plaintiff and his two daughters was both 

amicable and cordial. The defendant further 

stated that the plaintiff had concealed the 

factum of his getting the family planning 

operation done and therefore, the charge 

alleged against the defendant that the 

defendant has filed to discharge marriage 

obligations is wholly incorrect. Lastly, it was 

stated that the defendant wants to reside with 

the plaintiff and for that purpose, she had 

instituted proceedings under Section 9 of 

Hindu Marriage Act, which had been 

decreed vide judement and decree dated 

16.03.2011. The defendant is still ready to 

reside with the plaintiff. 
 

 10.  The Court below on the basis of 

the pleadings of the parties framed the 

following three issues for adjudication: 
 

 (I) Whether the conduct of the 

defendant-wife towards the plaintiff-

husband is cruel or the conduct of the 

plaintiff-husband towards the defendant-

wife is cruel? If yes, its effect. 
 (II) Whether the plaintiff is entitled 

to the decree of divorce? 
 (III) Whether the plaintiff is entitled 

to any other relief? If yes, then what. 
 

 11.  After the aforesaid issues were 

framed, the parties went to trial. The 

plaintiff in order to prove his case 

adduced himself as P.W.-1, his daughter 

Gazal as P.W.-2 and one Raju Prakash 

Jain as P.W.-3. The plaintiff further filed 

some documentary evidence in support of 

his case, the detail of which are 

mentioned in paragraph 7 of the 

impugned judgement. 
 

 12.  The defendant-wife in order to 

establish her defence adduced herself as 

D.W.-1 and one Anil Kumar Jain as 

D.W.-2. The defendant-wife also filed 

documentary evidence to establish the 

document set up by her, the same is 

detailed in paragraph 8 of the impugned 

judgement. 
 

 13.  The Court below considered 

issue no.1 in the light of the pleadings 

raised by the parties and the oral and 

documentary evidence adduced by them. 

While considering the aforesaid issue, the 

Court below framed an ancillary question 

as to whether the defendant-wife has been 

ousted from her matrimonial home for 

sufficient reason or the defendant-wife 

has herself left the matrimonial home. 

Upon evaluation of the same the Court 

below concluded that the plaintiff-

husband has failed to establish cruelty on 

the part of the defendant-wife against the 

plaintiff and secondly, the defendant-wife 

has been ousted from her matrimonial 

home without any sufficient reason. As 

such the suit for divorce filed by the 

plaintiff-appellant was dismissed. 
 

 14.  Mr. Swapnil Kumar, the learned 

counsel for the plaintiff-appellant has 

assailed the impugned judgement on the 

ground that the Court below has 

committed a manifest error of law in 

deciding the issue no.1 against the 

plaintiff. It is the submission of the 

learned counsel for the plaintiff-appellant 

that the allegations made in the divorce 

petition stood proved by the testimony of 

D.W.-2, Gazal. As such, the plaintiff-

appellant is clearly entitled to the decree 

of divorce on the ground of cruelty as 

prayed for. He thus submits that the 

judgement and decree passed by the Court 

below are liable to be set aside on the suit 

of the plaintiff-appellant for divorce be 

decreed throughout. 
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 15.  Mr. S. K. Purwar, the learned 

counsel for the defendant-wife has 

supported the impugned judgement. He 

has referred to the facts relating to the 

proceedings initiated before the Rajasthan 

State Commission for Women and the 

decree passed under Section 9 of the 

Hindu Marriage Act in favour of the 

defendant-wife. It has further been argued 

that the marriage of the plaintiff-appellant 

was solemnized with the defendant-wife 

on 14.11.1994 whereas the suit for 

divorce has been filed on 22.07.2004 i.e. 

after more than 9 years of marriage. It 

was then urged that at the time of 

marriage the two daughters of the 

plaintiff-appellant namely Gazal Jain and 

Geetika Jain, who were born out of the 

wedlock from the first wife Smt. Nishi 

Jain, were minors and looked after by the 

defendant-wife. This is established from 

the fact that there is no pleading in the 

divorce petition as to who looked after the 

minor daughters in case the defendant-

wife was absent from her matrimonial 

home at Agra and the plaintiff-appellant 

frequently left Agra in connection with 

his business. 
 

 16.  Thus, the only question which 

has cropped up for consideration before 

us is whether the plaintiff-appellant was 

able to prove the case of cruelty and Court 

below has committed any error in 

disbelieving the case of appellant or not. 
 

 17.  Before proceeding to consider 

the aforesaid question, it shall be 

appropriate to reproduce Section 13 of the 

Act of 1955, which provides for the 

grounds of divorce. 
 

 " 13 Divorce. --(1) Any marriage 

solemnized, whether before or after the 

commencement of this Act, may, on a 

petition presented by either the husband 

or the wife, be dissolved by a decree of 

divorce on the ground that the other party-

-  
 

 [(i) has, after the solemnization of 

the marriage, had voluntary sexual 

intercourse with any person other than his 

or her spouse; or  
 (i-a) has, after the solemnization of 

the marriage, treated the petitioner with 

cruelty; or  
 (i-b) has deserted the petitioner for a 

continuous period of not less than two 

years immediately preceding the 

presentation of the petition; or]  
 (ii) has ceased to be a Hindu by 

conversion to another religion; or 
 [(iii) has been incurably of unsound 

mind, or has been suffering continuously 

or intermittently from mental disorder of 

such a kind and to such an extent that the 

petitioner cannot reasonably be expected 

to live with the respondent.  
 Explanation.--In this clause,--  
 (a) the expression "mental disorder" 

means mental illness, arrested or 

incomplete development of mind, 

psychopathic disorder or any other 

disorder or disability of mind and includes 

schizophrenia;  
 (b) the expression "psychopathic 

disorder" means a persistent disorder or 

disability of mind (whether or not 

including sub-normality of intelligence) 

which results in abnormally aggressive or 

seriously irresponsible conduct on the part 

of the other party, and whether or not it 

requires or is susceptible to medical 

treatment; or]  
 (iv) has, [***] been suffering from a 

virulent and incurable form of leprosy; or 
 (v) has, [***] been suffering from 

venereal disease in a communicable form; 

or 
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 (vi) has renounced the world by 

entering any religious order; or 
 (vi) has not been heard of as being 

alive for a period of seven years or more 

by those persons who would naturally 

have heard of it, had that party been alive; 

[***] 
 [ Explanation. —In this sub-section, 

the expression desertion means the 

desertion of the petitioner by the other 

party to the marriage without reasonable 

cause and without the consent or against 

the wish of such party, and includes the 

wilful neglect of the petitioner by the 

other party to the marriage, and its 

grammatical variations and cognate 

expressions shall be construed 

accordingly.]  
 (viii) [***] 
 (ix) [***]  
 [(1-A) Either party to a marriage, 

whether solemnised before or after the 

commencement of this Act, may also 

present a petition for the dissolution of the 

marriage by a decree of divorce on the 

ground--  
 (i) that there has been no resumption 

of cohabitation as between the parties to 

the marriage for a period of 22 [one year] 

or upwards after the passing of a decree 

for judicial separation in a proceeding to 

which they were parties; or 
 (ii) that there has been no restitution 

of conjugal rights as between the parties 

to the marriage for a period of 22 [one 

year] or upwards after the passing of a 

decree for restitution of conjugal rights in 

a proceeding to which they were parties.] 
 (2) A wife may also present a 

petition for the dissolution of her marriage 

by a decree of divorce on the ground,--- 
 (i) in the case of any marriage 

solemnised before the commencement of 

this Act, that the husband had married 

again before such commencement or that 

any other wife of the husband married 

before such commencement was alive at 

the time of the solemnisation of the 

marriage of the petitioner: Provided that 

in either case the other wife is alive at the 

time of the presentation of the petition; or 
 (ii) that the husband has, since the 

solemnisation of the marriage, been guilty 

of rape, sodomy or [bestiality; or] 
 [(iii) that in a suit under section 18 of 

the Hindu Adoptions and Maintenance 

Act, 1956 (78 of 1956), or in a proceeding 

under section 125 of the Code of Criminal 

Procedure, 1973 (2 of 1974) [or under the 

corresponding section 488 of the Code of 

Criminal Procedure, 1898 (5 of 1898)], a 

decree or order, as the case may be, has 

been passed against the husband awarding 

maintenance to the wife notwithstanding 

that she was living apart and that since the 

passing of such decree or order, 

cohabitation between the parties has not 

been resumed for one year or upwards; or  
 [(iv) that her marriage (whether 

consummated or not) was solemnised 

before she attained the age of fifteen years 

and she has repudiated the marriage after 

attaining that age but before attaining the 

age of eighteen years.]  
 Explanation. --This clause applies 

whether the marriage was solemnised before 

or after the commencement of the Marriage 

Laws (Amendment) Act, 1976 (68 of 1976).]  
 

 STATE AMENDMENT  
 

 Uttar Pradesh.-- In its application to 

Hindus domiciled in Uttar Pradesh and 

also when either party to the marriage was 

not at the time of marriage a Hindu 

domiciled in Uttar Pradesh, in section 13-

-  
 (i) in sub-section (1), after clause (i) 

insert (and shall be deemed always to 

have been inserted) the following 
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 "(1-a) has persistently or repeatedly 

treated the petitioner with such cruelty as 

to cause a reasonable apprehension in the 

mind of the petitioner that it will be 

harmful or injurious for the petitioner to 

live with the other party; or", and  
 (ii) for clause (viii) (since repealed) 

substituted and deem always to have been 

so substituted for following. 
 " (viii) has not resumed cohabitation 

after the passing of a decree for judicial 

separation against that party and--  
 (a) a period of two years has elapsed 

since the passing of such decree, or  
 (b) the case is one of exceptional 

hardship to the petitioner or of 

exceptional depravity on the part of other 

party; or"." 
 

 18.  Section 13 (i-a) of the Act of 

1955 clearly provides that a decree of 

divorce can be granted in case after the 

solemnization of marriage, the petitioner 

has been treated with cruelty. 
 

 19.  The term cruelty has been the 

subject matter of debate for long. A 

Division Bench of this Court in the case 

of Smt. Sarita Devi Vs. Sri Ashok Kumar 

Singh reported in 2018 (3) AWC 2328 

has considered the question of cruelty in 

detail in paragraphs 16, 17, 18, 19, 20, 21, 

22, 23, 24, 25, 27 and 29:- 
 

 "16. In Samar Ghosh vs. Jaya Ghosh 

(2007) 4 SCC 511 Court considered the 

concept of cruelty and referring to Oxford 

Dictionary defines 'cruelty' as 'the quality 

of being cruel; disposition of inflicting 

suffering; delight in or indifference to 

another's pain; mercilessness; hard-

heartedness'.  
 17. In Black's Law Dictionary, 8th 

Edition, 2004, term "mental cruelty" has 

been defined as, "a ground for divorce, 

one spouse's course of conduct (not 

involving actual violence) that creates 

such anguish that it endangers the life, 

physical health, or mental health of the 

other spouse." 
 18. The concept of cruelty has been 

summarized in Halsbury's Laws of 

England, Vol.13, 4th Edition Para 1269, 

as under: 
 "The general rule in all cases of cruelty 

is that the entire matrimonial relationship 

must be considered, and that rule is of 

special value when the cruelty consists not 

of violent acts but of injurious reproaches, 

complaints, accusations or taunts. In cases 

where no violence is averred, it is 

undesirable to consider judicial 

pronouncements with a view to creating 

certain categories of acts or conduct as 

having or lacking the nature or quality 

which renders them capable or incapable in 

all circumstances of amounting to cruelty; 

for it is the effect of the conduct rather than 

its nature which is of paramount importance 

in assessing a complaint of cruelty. Whether 

one spouse has been guilty of cruelty to the 

other is essentially a question of fact and 

previously decided cases have little, if any, 

value. The court should bear in mind the 

physical and mental condition of the parties 

as well as their social status, and should 

consider the impact of the personality and 

conduct of one spouse on the mind of the 

other, weighing all incidents and quarrels 

between the spouses from that point of 

view; further, the conduct alleged must be 

examined in the light of the complainant's 

capacity for endurance and the extent to 

which that capacity is known to the other 

spouse. Malevolent intention is not essential 

to cruelty but it is an important element 

where it exits."  
 19. In 24 American Jurisprudence 

2d, the term "mental cruelty" has been 

defined as under: 
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 "Mental Cruelty as a course of 

unprovoked conduct toward one's spouse 

which causes embarrassment, humiliation, 

and anguish so as to render the spouse's 

life miserable and unendurable. The 

plaintiff must show a course of conduct 

on the part of the defendant which so 

endangers the physical or mental health of 

the plaintiff as to render continued 

cohabitation unsafe or improper, although 

the plaintiff need not establish actual 

instances of physical abuse. "  
 

 20.  One of the earliest decision 

considering "mental cruelty" we find is, 

N.G. Dastane v. S. Dastane (1975) 2 SCC 

326, wherein Court has said: 
 

 "The enquiry therefore has to be 

whether the conduct charges as cruelty is of 

such a character as to cause in the mind of 

the petitioner a reasonable apprehension 

that it will be harmful or injurious for him to 

live with the respondent. "  
 

 21.  In Sirajmohmedkhan 

Janmohamadkhan v. Haizunnisa 

Yasinkhan and Anr. (1981) 4 SCC 250 

Court said that a concept of legal cruelty 

changes according to the changes and 

advancement of social concept and 

standards of living. With the advancement 

of our social conceptions, this feature has 

obtained legislative recognition, that a 

second marriage is a sufficient ground for 

separate residence and maintenance. 

Moreover, to establish legal cruelty, it is 

not necessary that physical violence 

should be used. Continuous ill-treatment, 

cessation of marital intercourse, studied 

neglect, indifference on the part of the 

husband, and an assertion on the part of 

the husband that the wife is unchaste are 

all factors which lead to mental or legal 

cruelty. 

 22.  In Shobha Rani v. Madhukar 

Reddi, (1988) 1 SCC 105, Court observed 

that word 'cruelty' has not been defined in 

Act, 1955 but legislature, making it a 

ground for divorce under Section 

13(1)(i)(a) of Act, 1955, has made it clear 

that conduct of party in treatment of other 

if amounts to cruelty actual, physical or 

mental or legal is a just reason for grant of 

divorce. Cruelty may be mental or 

physical, intentional or unintentional. If it 

is physical, it is a question of fact about 

degree. If it is mental, the enquiry must 

begin as to the nature of cruel treatment 

and then as to the impact of such 

treatment on the mind of the spouse. 

Whether it caused reasonable 

apprehension that it would be harmful or 

injurious to live with the other, ultimately, 

is a matter of inference to be drawn by 

taking into account the nature of conduct 

and its effect on the complaining spouse. 

There may, however, be cases where 

conduct complained of itself is bad 

enough and per se unlawful or illegal. 

Then the impact or injurious effect on the 

other spouse need not be enquired into or 

considered. In such cases, cruelty will be 

established if conduct itself is proved or 

admitted. The absence of intention should 

not make any difference in the case, if by 

ordinary sense in human affairs, the act 

complained of could otherwise be 

regarded as cruelty. 
 

 23.  In V. Bhagat v. D. Bhagat 

(Mrs.), (1994) 1 SCC 337 considering the 

concept of "mental cruelty" in the context 

of Section 13(1)(i)(a) of Act, 1984, Court 

said that it can be defined as conduct 

which inflicts upon the other party such 

mental pain and suffering as would make 

it not possible for that party to live with 

other. In other words, mental cruelty must 

be of such a nature that the parties cannot 
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reasonably be expected to live together. 

The situation must be such that the 

wronged party cannot reasonably be 

asked to put up with such conduct and 

continue to live with other party. It is not 

necessary to prove that mental cruelty is 

such as to cause injury to the health of 

other party. While arriving at such 

conclusion, regard must be had to the 

social status, educational level of parties, 

the society they move in, the possibility or 

otherwise of the parties ever living 

together in case they are already living 

apart and all other relevant facts and 

circumstances which it is neither possible 

nor desirable to set out exhaustively. 

What is cruelty in one case may not 

amount to cruelty in another case. It is 

thus has to be determined in each case 

having regard to the facts and 

circumstances of each case. 
 

 24.  In Chetan Dass v. Kamla Devi, 

(2001) 4 SCC 250, Court observed that 

matrimonial matters relates to delicate 

human and emotional relationship. It 

demands mutual trust, regard, respect, 

love and affection with sufficient play for 

reasonable adjustments with spouse. The 

relationship has to conform to the social 

norms as well. There is no scope of 

applying the concept of "irretrievably 

broken marriage" as a straitjacket formula 

for grant of relief of divorce but it has to 

be considered in the backdrop of facts and 

circumstances of the case concerned. 
 

 25.  In Savitri Pandey v. Prem 

Chandra Panadey, (2002) 2 SCC 73, 

Court held that mental cruelty is the 

conduct of other spouse which causes 

mental suffering or fear to matrimonial 

life of other. Cruelty postulates a 

treatment of party to marriage with such 

conduct as to cause a reasonable 

apprehension in his or her mind that it 

would be harmful or injurious to live with 

other party. Cruelty has to be 

distinguished from ordinary wear and tear 

of family life. 
 

 27.  In Vinita Saxena v. Pankaj 

Pandit, (2006) 3 SCC 778 Court held that 

complaints and reproaches, sometimes of 

ordinary nature, may not be termed as 

'cruelty' but their continuance or 

persistence over a period of time may do 

so which would depends on the facts of 

each case and have to be considered 

carefully by the Court concerned. 
 

29. In Samar Ghosh vs. Jaya Ghosh 

(supra) Court said that though no uniform 

standard can be laid down but there are 

some instances which may constitute 

mental cruelty and the same are illustrated 

as under: 
 

 "(i) On consideration of complete 

matrimonial life of the parties, acute 

mental pain, agony and suffering as 

would not make possible for the parties to 

live with each other could come within 

the broad parameters of mental cruelty.  
 (ii) On comprehensive appraisal of 

the entire matrimonial life of the parties, it 

becomes abundantly clear that situation is 

such that the wronged party cannot 

reasonably be asked to put up with such 

conduct and continue to live with other 

party. 
 (iii) Mere coldness or lack of 

affection cannot amount to cruelty, 

frequent rudeness of language, petulance 

of manner, indifference and neglect may 

reach such a degree that it makes the 

married life for the other spouse 

absolutely intolerable. 
 (iv) Mental cruelty is a state of mind. 

The feeling of deep anguish, 
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disappointment, frustration in one spouse 

caused by the conduct of other for a long 

time may lead to mental cruelty. 
 (v) A sustained course of abusive and 

humiliating treatment calculated to 

torture, discommode or render miserable 

life of the spouse. 
 (vi) Sustained unjustifiable conduct 

and behavior of one spouse actually 

affecting physical and mental health of 

the other spouse. The treatment 

complained of and the resultant danger or 

apprehension must be very grave, 

substantial and weighty. 
 (vii) Sustained reprehensible 

conduct, studied neglect, indifference or 

total departure from the normal standard 

of conjugal kindness causing injury to 

mental health or deriving sadistic pleasure 

can also amount to mental cruelty. 
 (viii) The conduct must be much 

more than jealousy, selfishness, 

possessiveness, which causes unhappiness 

and dissatisfaction and emotional upset 

may not be a ground for grant of divorce 

on the ground of mental cruelty. 
(ix) Mere trivial irritations, quarrels, 

normal wear and tear of the married life 

which happens in day to day life would 

not be adequate for grant of divorce on 

the ground of mental cruelty. 
 (x) The married life should be 

reviewed as a whole and a few isolated 

instances over a period of years will not 

amount to cruelty. The ill-conduct must 

be persistent for a fairly lengthy period, 

where the relationship has deteriorated to 

an extent that because of the acts and 

behavior of a spouse, the wronged party 

finds it extremely difficult to live with the 

other party any longer, may amount to 

mental cruelty. 
 (xi) If a husband submits himself for 

an operation of sterilization without 

medical reasons and without the consent 

or knowledge of his wife and similarly if 

the wife undergoes vasectomy or abortion 

without medical reason or without the 

consent or knowledge of her husband, 

such an act of the spouse may lead to 

mental cruelty. 
 (xii) Unilateral decision of refusal to 

have intercourse for considerable period 

without there being any physical 

incapacity or valid reason may amount to 

mental cruelty. 
 (xiii) Unilateral decision of either 

husband or wife after marriage not to 

have child from the marriage may amount 

to cruelty. 
 (xiv) Where there has been a long 

period of continuous separation, it may 

fairly be concluded that the matrimonial 

bond is beyond repair. The marriage 

becomes a fiction though supported by a 

legal tie. By refusing to sever that tie, the 

law in such cases, does not serve the 

sanctity of marriage; on the contrary, it 

shows scant regard for the feelings and 

emotions of the parties. In such like 

situations, it may lead to mental cruelty." 
 20. With regard to mental cruelty 

reference be made to the judgement of the 

Apex Court in the case of A. Jaya 

Chandra Vs. Aneel Kaur, 2005 (2) SCC 

22. The aforesaid judgement has also 

been considered by the Division Bench 

(supra) and the following has been 

observed in paragraph-26 of the 

judgement. The same is accordingly 

reproduced herein under. 
 

 "26. In A. Jayachandra v. Aneel 

Kaur, (2005) 2 SCC 22, Court observed 

that conduct of spouse, if established, an 

inference can legitimately be drawn that 

treatment of spouse is such that it causes 

an apprehension in the mind of other 

spouse, about his or her mental welfare 

then this conduct amounts to cruelty. 
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Court observed that when a petition for 

divorce on the ground of cruelty is 

considered, Court must bear in mind that 

the problems before it are those of human 

beings and psychological changes in a 

spouse's conduct have to be borne in mind 

before disposing of petition for divorce. 

Before a conduct can be called cruelty, it 

must touch a certain pitch of severity. 

Mere trivial irritations, quarrels between 

spouses, which happen in day-to-day 

married life, may also not amount to 

cruelty."  
 

 21.  In K. Srinivas Rao Vs. D.A. 

Deepa (2013) 5 SCC 226, while dealing 

with the instances of mental cruelty, the 

court opined that to the illustrations given 

in the case of Samar Ghosh (supra) 

certain other illustrations could be added. 

We think it seemly to reproduce the 

observations: 
 

 "Making unfounded indecent 

defamatory allegations against the spouse or 

his or her relatives in the pleadings, filing of 

complaints or issuing notices or news items 

which may have adverse impact on the 

business prospect or the job of the spouse 

and filing repeated false complaints and 

cases in the court against the spouse would, 

in the facts of a case, amount to causing 

mental cruelty to the other spouse."  
 

 22.  With the aid of the meaning of 

the term "physical cruelty" and "mental 

cruelty" this Court has now to examine as 

to whether the plaintiff-appellant was able 

to establish the same before the Court 

below and the findings recorded by the 

Court below are illegal, perverse and 

erroneous or not. 
 

 23.  From the perusal of the 

impugned judgement, we find that the 

Court below has disbelieved the case set 

up by the plaintiff-appellant by assigning 

cogent reasons. The Court below 

concluded that the conduct of the 

plaintiff-appellant towards the defendant-

respondent is inhuman and the defendant-

respondent has been ousted from her 

matrimonial home deliberately by the 

plaintiff-appellant. Therefore, the case set 

up in the divorce petition that the 

defendant-respondent has herself left her 

matrimonial home was disbelieved by the 

Court below as the same was found to be 

false. In arriving at the aforesaid finding 

the Court below relied upon the statement 

of the plaintiff-appellant himself given 

before the Rajasthan State Commission 

for Women on 28.12.2005 that the 

plaintiff-appellant shall not keep the 

defendant-wife with him. Apart from the 

above, the Court below drew an adverse 

inference against the plaintiff-appellant 

that inspite of the fact that a decree of 

restitution of conjugal rights has been 

granted in favour of the defendant-

respondent on 16.03.2011, yet inspite of 

the same the plaintiff-appellant has not 

honoured the same. This again goes to 

prove that the defendan-wife had not 

deserted the plaintiff' (husband) but that 

defendant-wife was ousted from her 

matrimonial home without any reason. 
 

 24.  On the issue regarding the 

commission of physical and mental 

cruelty, the Court below concluded that 

the plaintiff-appellant has not given any 

specific instance of such act on the part of 

the defendant-respondent, which may 

constitute physical or mental cruelty. The 

plaintiff-appellant has only stated that 

physical and mental cruelty was exerted 

upon the plaintiff-appellant by the 

defendant-respondent by stating that the 

defendant-respondent refused to do house 
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hold work and misbehaved with the two 

daughters of the plaintiff-appellant born 

from the first wife. The Court below 

concluded that this by itself does not 

amount to commission of cruelty by the 

defendant-respondent. As such the 

plaintiff-husband failed to established 

cruelty on the part of the defendant-wife. 
 

 25.  With regard to the issue relating 

to the failure on the part of the defendant-

respondent in not performing her 

marriage obligations, the Court below 

concluded that the plaintiff-appellant has 

not approached the Court with clean 

hands. The various evidences filed by the 

plaintiff-appellant himself clearly belies 

his case on the aforesaid issue and 

therefore, the said issue was decided 

against the plaintiff-appellant. 
 

 26.  The Trial Court also considered 

the issue relating to the conduct of the 

defendant-respondent towards the two 

daughters of the plaintiff-appellant who 

were born from the first wife. After 

considering the entire pleadings and the 

evidence on record, the Court below 

concluded that the conduct of the 

defendant-respondent cannot be 

interpreted in such a manner that it has 

lead to the commission of physical and 

mental cruelty upon the plaintiff-appellant 

and his two daughters. To the contrary the 

conduct of deponent-respondent right 

from the date of her marriage up to the 

date of her ouster i.e. 25.05.2004 has been 

that of a pious and benevolent mother and 

for the welfare of the two daughters she 

has taken every step, which a woman of 

even ordinary prudence could take. 
 

 27.  Mr. Swapnil Kumar, the learned 

counsel for the plaintiff-appellant has 

confined his submission that the issue of 

commission of cruelty by the defendant-

respondent was fully established and 

therefore the judgement and decree 

passed by the Court below is liable to be 

set aside. According to the learned 

counsel for the plaintiff-appellant, the oral 

testimony of P.W.-2 Gazal Jain clearly 

proves the plaintiff's case. 
 28.  We have accordingly gone 

through the testimony of P.W.-2, Gazal 

Jain and find that the same is not worthy 

of reliance. P.W.-2 is neither a credible 

nor a reliable witness. Firstly, her 

statement is tutored as is reflected from 

the statement in chief itself. She herself 

states that the oral testimony is being 

given by her as per the advice of the 

advocate. Secondly, the deliberate 

omissions in her statement regarding the 

date of various occurrences referred to in 

her statement and also the absence of 

material facts which could substantiate 

her statement make her statement wholly 

doubtful. For the aforesaid reasons, the 

Court below disbelieved the testimony of 

P.W.-2 Gazal Jain. We do not find any 

illegality in the view taken by the Trial 

Court to discard the testimony of P.W.-2. 
 

 29.  Mr. Swapnil Kumar, the learned 

counsel for the plaintiff-appellant could not 

place before us any such other material on 

the basis of which the view taken by the 

Court below in not accepting the oral 

testimony of P.W.-2 could be faulted with. 
 

 30.  Accordingly, we hold that the Court 

below did not commit any illegality in 

disbelieving the testimony of P.W.-2 and 

rightly dismiss the suit of the plaintiff-

appellant for divorce. No other point was 

pressed before us. 
 

 31.  In view of the discussion made 

herein above, the appeal fails and is 
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therefore liable to be dismissed. It is 

accordingly dismissed with costs.  
---------- 
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(Delivered by Hon'ble Vivek Kumar 

Birla, J.) 
 

 1.  Heard Sri Pratik Nagar, learned 

counsel appearing for the appellant in First 

Appeal No. 51 of 2012 (Smt. Bhavna 

Sharma vs. Sri Sanjeev Sharma) arising 

out of Original Suit No. 1168 of 2008 filed 

under Section 12 of the Hindu Marriage 

Act, 1955 (hereinafter referred as the Act), 

for declaring the marriage as void on the 

ground of impotency of the defendant-

respondent, who also appears for the 

defendant-respondent in the connected 

appeal and Sri Anurag Pathak, learned 

counsel for the appellant-plaintiff in the 

connected First Appeal No. 178 of 2012 

(Sri Sanjeev Sharma Vs Smt. Bhavna 

Sharma) arising out of the Original Suit 

No. 88 of 2009 filed under Section 9 of the 

Act for restitution of conjugal rights, who 

also appears for the defendant-respondent 

in the leading appeal. 
 

 2.  Both the original suits were 

consolidated and were dismissed by the 

lower court by a common judgment. 
 

 3.  With the consent of parties First Appeal 

No. 51 of 2012 is taken as the leading appeal. 
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 4.  The marriage between the parties 

had taken place on 30.11.2007. An 

Original Suit No. 1168 of 2008 under 

Section 12 of the Act was filed by the 

wife on 22.11.2008, i.e. within one year 

of the marriage. The other suit being 

Original Suit No. 88 of 2009 under 

Section 9 of the Act was filed by the 

husband on 9.1.2009. 
 

 5.  The trial Court framed six issues 

in O.S. No. 1168 of 2008 (Smt. Bhavna 

Sharma vs. Sri Sanjeev Sharma). The first 

issue was regarding impotency of the 

husband and its impact; second issue 

related to consummation of marriage 

between the parties; third issue was as to 

whether the marriage is liable to be 

declared as null and void, fourth issue was 

regarding relief to which the wife is 

entitled; fifth issue was as to whether the 

behaviour of opposite party (husband) 

was cruel towards the plaintiff (wife) and 

sixth issue was as to whether the opposite 

party has fraudulently represented himself 

as manager of a firm to marry the plaintiff 

(wife). 
 

 6.  In evidence copy of affidavits and 

oral statements of Smt. Bhavna Sharma as 

P.W.-1, Sri Rajeev Kumar as P.W.-2, Sri 

Sanjeev Sharma as D.W.-1 and Smt. 

Sarita Sharma as D.W.-2 have been filed. 
 

 7.  In O.S. No. 88 of 2009 (Sri 

Sanjeev Sharma vs. Smt. Bhavna Sharma) 

filed under Section 9 of the Hindu 

Marriage Act, 1955, five issues were 

framed. First, whether the defendant is 

legally wedded wife of plaintiff; second, 

whether they are living separately without 

any reasonable cause, third, whether the 

proceedings of the case are liable to be 

stayed under Section 10 of C.P.C.; fourth, 

whether the sole plaintiff is entitled for 

restitution of conjugal rights; and fifth 

was regarding any other relief. 
 

 8.  In evidence statements of witness 

produced on behalf of the plaintiff as 

P.W.-1 and statements of witness 

produced on behalf of defendant as D.W.-

1 have been filed. 
 

 9.  The issue nos. 1 and 2 of both the 

original suits were decided together. 
 

 10.  The Trial Court recorded a 

categorical finding that the plaintiff-wife 

had failed to prove the impotency of the 

defendant-husband and in this regard only 

oral statement was made by her. 

Similarly, it was also recorded that she 

has also failed to prove the ground of 

cruelty. In O.S. No. 88 of 2009 it was 

found that the husband has also failed to 

prove his case and there is no cogent 

evidence on record to substantiate his case 

claiming restitution of conjugal rights as 

he has failed to prove his case. 
 

 11.  At the very outset, Sri Pratik 

Nagar submits that he does not want to 

press the ground of impotency. However, 

he is pressing his alternative prayer for 

divorce under Section 13 (1) (i-a) of the 

Act and submits that the same is liable to 

be allowed. In other words, learned 

counsel for the appellant did not press his 

relief for declaring marriage null and void 

on the ground of impotency under Section 

12 of the Act. 
 

 12.  At this stage, Sri Harshit Pathak, 

learned counsel holding brief of Sri 

Anurag Pathak, learned counsel for the 

respondent-defendant in the leading case 

submitted that since the issue of 

impotency is no longer in dispute and 

therefore, the suit under Section 9 of the 
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Act is liable to be allowed. He, further 

opposed the prayer for divorce on the 

ground that the wife has failed to prove 

her case of cruelty. 
 

 13.  I have considered the rival 

submissions and perused the record. 
 

 14.  In view of the statement made 

by Sri Pratik Nagar, the issue regarding 

impotency need not be gone into by this 

Court and thus, challenge to the impugned 

judgment to the extent of Section 12 of 

the Act stands rejected. Now, only 

alternative prayer for grant of divorce 

under Section 13 (1) (i-a) of the Act falls 

for consideration before this Court and the 

question before this Court is as to whether 

the same can be granted or not. 
 

 15.  Admittedly, an agreement dated 

19.8.2008 between the parties, paper no. 

42C1, Annexure-1 to the affidavit, 

whereby the parties have agreed to take 

divorce and some amount was to be paid, 

was filed before the court below. I have 

perused the agreement as available on 

record of the lower court and I find that 

the same has been duly signed by both the 

parties as well as by five other witnesses. 

The affidavit and the agreement (paper 

no. 42C1) is quoted as under:- 
 
isij ua0 42 lh 1  
 

udy 'kiFk i= feutkfuc latho 'kekZ e; 

,usDpj&1 lqygukek ceqdnek okn la0 62@2009 

¼Hkkouk 'kekZ& cuke& latho 'kekZ½  
fnukad %& 05-04-2010  
&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&

&&&&&&&&&&&&&&&&&&&&&&&&&&&&&&

&&&&&  
U;k;ky; Jheku ,0Mh0ts0 d{k la[;k&10 

lgkjuiqjA  
okn la[;k 62 lu~ 09  
Hkkouk 'kekZ cuke latho 'kekZ  

'kiFki= vksj ls %& latho 'kekZ iq= Jh fouksn dqekj 

'kekZ fuoklh eks0 feLlj eqjkj] ladhrZu Hkou] 

lgkjuiqjA  
 

1& eSa 'kiFkiwoZd dFku djrk gwW fd esjk uke o irk 

mijksDr lc lp o lgh gS rFkk eSa fuEu rF;ksa ls 

okfdQ gwWA  
 

2& eSa 'kiFkiwoZd dFku djrk gWw fd pUn Hkys 

ekSftt O;fDr;ksa us i{kdkjx.kksa ds e/; jkthukek 

djk fn;k Fkk ftldk fy[kk i<+h gqbZ Fkh ftlds 

lEcU/k esa jkthukes dh Nk;k izfr crkSj ,usDpj 

uEcj&1 bl 'kiFki= ds lkFk nkf[ky dh tk jgh 

gSA  
 

3& eSa 'kiFkiwoZd dFku djrk gwW fd eq> 'kiFkdrkZ 

ds f[kykQ fQj Hkh eqdnek dj fn;k Fkk rc 

74]000@& :i;s dsoy gesa okil fn;s x;s FksA  
 

4& eSa 'kiFkiwoZ dFku djrk gwW fd eq> 'kiFkdrkZ dks 

vkt rd ,d yk[k :i;s okil ugha fd;k x;k gSA  
eSa 'kiFkiwoZd dFku djrk gwW fd 'kiFki= ds iSjk 1 

ls 4 esjs tkfr bYe esa lc lp o lgh gS dksbZ rF; 

>wB ugha gS lc cksyus esa bZ'oj esjh enn djsaA  
 

fnukad& 'kiFkdrkZ& latho 'kekZ  
'kiFkdrkZ& latho 'kekZ  
g0 vLi"V  
_f"k iky ,MoksdsV  
flfoy dksVZ  
lgkjuiqjA  
----------------yxkrkj  
 

vkt fnukad 19-8-08 dks latho dqekj iq= fouksn 

dqekj ladhrZu Hkou jkuh cktkj o f}rh; i{k Hkkouk 

'kekZ iq= fnus'k pUn 'kekZ fuoklh izrki uxj 

lgkjuiqj gSA  
 

yM++dh dh rjQ ls 1 yk[k 74 gtkj o leku 

okfilh dk QSlyk gks x;k gSA 1 yk[k 74 gtkj 

:i;s o leku jtuh'k xqIrk o vfer feRry dh 

lqiqnZxh esa ns fn;k x;k gSA dpgjh esa rykd gksus ds 

ckn Hkkouk 'kekZ iq= fnus'k 'kekZ dks leku o iSls ns 

fn;s tk;sxsA  
 

yM+ds dk ekek  
 

¼1½ & vt; dqekj ¼yM+dk½ latho 'kekZ  
¼2½& jtuh'k xqIrk ¼yM+dh½ Hkkouk 'kekZ  
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¼3½& vfer dqekj feRry  
¼4½ --------------  
¼5½ yM+ds dk pkpk  
 

v:.k  
lR; izfrfyfi  
g0 vLi"V  
eq[; izfrfyfid  
tth lgkjuiqjA  
 

 16.  Insofar as the relief regarding 

restitution of conjugal rights is concerned, 

on perusal of the document at page 146 of 

the appellants' paper book and annexure 1 

thereof, which is an agreement entered 

into between the parties, and of the 

finding that has been returned at page 135 

of the paper book by the trial Court that in 

their statement both the parties have 

admitted execution of the said agreement 

and they have agreed to divorce, I do not 

find any good ground to allow the OS No. 

88 of 2004 and consider the prayer for 

restitution of conjugal rights. The 

agreement entered into between the 

parties outside the court clearly indicates 

that the defendant-respondent in the 

leading appeal has, in fact, agreed for 

divorce between the parties. Even 

otherwise, the court below on the said 

issue has also recorded a finding against 

the husband. On perusal of the evidence, I 

do not find any cogent reason to disagree 

with the findings recorded by the trial 

court. 
 

 17.  Now the sole question remains 

before this Court is regarding the claim of 

divorce under Section 13 (1) (i-a) of the 

Act on the ground of cruelty. The same 

has been rejected on the ground that since 

the petition was filed by the wife within a 

period of one year from the date of 

marriage, therefore, the petition under 

Section 13 was not maintainable. Hence, 

no relief was granted to the wife. 

 18.  It is not in dispute that both 

husband and wife are living separately for 

about 12 years. On the last date, on 

17.7.2019 both the learned counsel agreed 

that the appeals be decided on merits. In 

this view of the matter, I am not inclined 

to relegate the parties to the court below 

for filing fresh petition under Section 13 

of the Act. Moreso, in view of the settled 

law I find that it is a case where ground of 

irretrievable breakdown between the 

parties is liable to be considered and thus, 

prayer for the relief of divorce can be 

considered by this Court. 
 

 19.  Learned counsel for the 

petitioner has placed reliance on 

judgments of the Hon'ble Apex Court in 

the case of Vinita Saxena Vs. Pankaj 

Pandit, (2006) 3 SCC 778; Sukhendu Das 

vs. Rita Mukherjee, (2017) 9 SCC 632; 

and K. Srinivas Rao vs. D.A. Deepa, 

(2013) 5 SCC 226 to contend that it is a 

case of mental cruelty and the appellant 

cannot be forced to stay in a dead 

marriage. He, thus, submits that no 

purpose would be served by compelling 

the parties to live together in the 

matrimony. 
 

 20.  Paragraphs 41 and 49 of Vinita 

Saxena (supra) are quoted as under: 
 

 "41. The Division Bench in Rita 

Nijhawan v. Balkishan Nijhawan AIR 

1973 Del 200 in AIR at p. 209, para 22 

observed as follows:  
 "Marriage without sex in an 

anathema. Sex is the foundation of 

marriage and without a vigorous and 

harmonious sexual activity it would be 

impossible for any marriage to continue 

for long. It cannot be denied that the 

sexual activity in marriage has an 

extremely favourable influence on a 
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woman's mind and body. The result being 

that if she does not get proper sexual 

satisfaction it will lead to depression and 

frustration. It has been said that the 

sexual relations when happy and 

harmonious vivifies woman's brain, 

develops her character and trebles her 

vitality. It must be recognised that nothing 

is more fatal to marriage than 

disappointments in sexual intercourse."  
 "49. The observation made by this 

Court in Shobha Rani vs. Madhukar 

Reddi (1988) 1 SCC 105: 1988 SCC (Cri) 

60: AIR 1988 SC 121 can be reproduced 

to appreciate the facts and circumstances 

of the case on hand. It reads as follows:  
 "There has been a marked change in 

the life around us. In matrimonial duties 

and responsibilities in particular, there is 

a sea change. They are of varying degrees 

from house to house or person to person. 

Therefore, when a spouse makes 

complaint about the treatment of cruelty 

by the partner in life or relations, the 

court should not search for standard in 

life. A set of facts stigmatised as cruelty in 

one case may not be so in another case. 

The cruelty alleged may largely depend 

upon the type of life the parties are 

accustomed to or their economic and 

social conditions. It may also depend 

upon their culture and human values to 

which they attach importance. The judges 

and lawyers, therefore, should not import 

their own notions of life. Judges may not 

go in parallel with them. There may be a 

generation gap between the judges and 

the parties. It would better be if the judges 

keep aside their customs and manners. It 

would also be better if judges less depend 

upon precedents."  
(Emphasis supplied)  
 

 21.  Paragraphs 7 and 8 of Sukhendu 

Das (supra) are quoted as under: 

 "7. The Respondent, who did not 

appear before the trial court after filing of 

written statement, did not respond to the 

request made by the High Court for 

personal appearance. In spite of service 

of Notice, the Respondent did not show 

any interest to appear in this Court also. 

This conduct of the Respondent by itself 

would indicate that she is not interested in 

living with the Appellant. Refusal to 

participate in proceeding for divorce and 

forcing the appellant to stay in a dead 

marriage would itself constitute mental 

cruelty (Samar Ghosh v. Jaya Ghosh 

(2007) 4 SCC 511). The High Court 

observed that no attempt was made by 

either of the parties to be posted at the 

same place. Without entering into the 

disputed facts of the case, we are of the 

opinion that there is no likelihood of the 

Appellant and the Respondent living 

together and for all practical purposes 

there is an irretrievable breakdown of the 

marriage.  
8. This court in a series of judgments has 

exercised its inherent powers under 

Article 142 of the Constitution for 

dissolution of a marriage where the Court 

finds that the marriage is totally 

unworkable, emotionally dead, beyond 

salvage and has broken down 

irretrievably, even if the facts of the case 

do not provide a ground in law on which 

the divorce could be granted (Manish 

Goel v. Rohini Goel (2010) 4 SCC 393). 

Admittedly, the Appellant and the 

Respondent have been living separately 

for more than 17 years and it will not be 

possible for the parties to live together 

and there is no purpose in compelling the 

parties to live together in 1 (2007) 4 SCC 

511 [para101 (xiv)] 2 (2010) 4 SCC 393 

[para 11] matrimony (Rishikesh Sharma 

v. Saruoj Sharma (2007) 2 SCC 263). The 

daughter of the Appellant and the 
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Respondent is aged about 24 years and 

her custody is not in issue before us. In 

the peculiar facts of this case and in order 

to do complete justice between the 

parties, we allow the Appeal in exercise of 

our power under Article 142 of the 

Constitution of India, 1950." 
 (Emphasis supplied)  
 

 22. Paragraphs 30, 31 and 32 of K. 

Srinivas Rao (supra) are also quoted as 

under: 
 

 "30. It is also to be noted that the 

appellant husband and the respondent 

wife are staying apart from 27-4-1999. 

Thus, they are living separately for more 

than ten years. This separation has 

created an unbridgeable distance between 

the two. As held in Samar Ghosh v. Jaya 

Ghosh, (2007) 4 SCC 511, if we refuse to 

sever the tie, it may lead to mental 

cruelty."  
 "31. We are also satisfied that this 

marriage has irretrievably broken down. 

Irretrievable breakdown of marriage is 

not a ground for divorce under the Hindu 

Marriage Act, 1955. But, where marriage 

is beyond repair on account of bitterness 

created by the acts of the husband or the 

wife or of both, the courts have always 

taken irretrievable breakdown of 

marriage as a very weighty circumstance 

amongst other necessitating severance of 

marital tie. A marriage which is dead for 

all purposes cannot be revived by the 

court's verdict, if the parties are not 

willing. This is because marriage involves 

human sentiments and emotions and if 

they are dried up there is hardly any 

chance of their springing back to life on 

account of artificial reunion created by 

the court's decree.  
 "32. In V. Bhagat v. D. Bhagat, 

(1994) 1 SCC 337, this Court noted that 

divorce petition was pending for eight 

years and a good part of the lives of both 

the parties had been consumed in 

litigation, yet the end was not in sight. 

The facts were such that there was no 

question of reunion, the marriage having 

irretrievably broken down. While 

dissolving the marriage on the ground of 

mental cruelty this Court observed that:  
 "21. ... Irretrievable breakdown of 

the marriage is not a ground by itself. 

But, while scrutinising the evidence on 

record to determine whether the 

ground(s) alleged is/are made out and in 

determining the relief to be granted, the 

said circumstance can certainly be borne 

in mind."  
(Emphasis supplied)  
 

 23.  To consider the prayer for grant 

of divorce I also would like to make a 

reference to the judgements rendered in 

the case of Naveen Kohli vs. Neelu Kohli, 

(2006) SCC 558 and Smt. Mamta Dubey 

vs. Rajesh Dubey, AIR 2009 Allahabad 

141. 
 

 24.  Paragraphs 57, 58, 59, 60, 66, 

67, 72, 74, 75, 83, 84, 85, 86, 87, 88, 89 

and 91 of Naveen Kohli (supra) are 

quoted as under: 
 

 "57. In Sandhya Rani v. Kalyanram 

Narayanan 1994 Supp (2) SCC 588 this 

Court reiterated and took the view that 

since the parties are living separately for 

the last more than three years, we have no 

doubt in our minds that the marriage 

between the parties has irretrievably 

broken down. There is no chance 

whatsoever of their coming together. 

Therefore, the Court granted the decree 

of divorce.  
 58. In the case of Chandrakala 

Menon v. Vipin Menon, reported in 
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(1993) 2 SCC 6, the parties had been 

living separately for so many years. This 

Court came to the conclusion that there is 

no scope of settlement between them 

because, according to the observation of 

this Court, the marriage has irretrievably 

broken down and there is no chance of 

their coming together. This Court granted 

decree of divorce. 
 59. In the case of Kanchan Devi v. 

Promod Kumar Mittal, reported in (1996) 

8 SCC 90, the parties were living 

separately for more than 10 years and the 

Court came to the conclusion that the 

marriage between the parties had to be 

irretrievably broken down and there was 

no possibility of reconciliation and 

therefore the Court directed that the 

marriage between the parties stands 

dissolved by a decree of divorce. 
 60. In Swati Verma v. Rajan Verma 

(2004), reported in (2004) 1 SCC 123, a 

large number of criminal cases had been 

filed by the petitioner against the 

respondent. This Court observed that the 

marriage between the parties had broken 

down irretrievably with a view to restore 

good relationship and to put a quietus to 

all litigations between the parties and not 

to leave any room for future litigation, so 

that they may live peacefully hereafter, 

and on the request of the parties, in 

exercise of the power vested in this Court 

under Article 142 of the Constitution of 

India, the Court allowed the application 

for divorce by mutual consent filed before 

it under Section 13-B of the Hindu 

Marriage Act and declared the marriage 

dissolved and granted decree of divorce 

by mutual consent. 
 66. Irretrievable breakdown of 

marriage is not a ground for divorce 

under the Hindu Marriage Act, 1955. 

Because of the change of circumstances 

and for covering a large number of cases 

where the marriages are virtually dead 

and unless this concept is pressed into 

services, the divorce cannot be granted. 

Ultimately, it is for the Legislature 

whether to include irretrievable 

breakdown of marriage as a ground of 

divorce or not but in our considered 

opinion the Legislature must consider 

irretrievable breakdown of marriage as a 

ground for grant of divorce under the 

Hindu Marriage Act, 1955. 
 67.The 71st Report of the Law 

Commission of India briefly dealt with the 

concept of Irretrievable breakdown of 

marriage. This Report was submitted to 

the Government on 7th April, 1978. We 

deem it appropriate to recapitulate the 

recommendation extensively. In this 

Report, it is mentioned that during last 20 

years or so, and now it would around 50 

years, a very important question has 

engaged the attention of lawyers, social 

scientists and men of affairs, namely, 

should the grant of divorce be based on 

the fault of the party, or should it be 

based on the breakdown of the marriage? 

The former is known as the matrimonial 

offence theory or fault theory. The latter 

has come to be known as the breakdown 

theory.  

 
 72. Once the parties have separated 

and the separation has continued for a 

sufficient length of time and one of them 

has presented a petition for divorce, it can 

well be presumed that the marriage has 

broken down. The court, no doubt, should 

seriously make an endeavour to reconcile 

the parties; yet, if it is found that the 

breakdown is irreparable, then divorce 

should not be withheld. The consequences 

of preservation in law of the unworkable 

marriage which has long ceased to be 

effective are bound to be a source of 

greater misery for the parties. 
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 74. We have been principally 

impressed by the consideration that once 

the marriage has broken down beyond 

repair, it would be unrealistic for the law 

not to take notice of that fact, and it would 

be harmful to society and injurious to the 

interests of the parties. Where there has 

been a long period of continuous 

separation, it may fairly be surmised that 

the matrimonial bond is beyond repair. 

The marriage becomes a fiction, though 

supported by a legal tie. By refusing to 

sever that tie the law in such cases do not 

serve the sanctity of marriage; on the 

contrary, it shows scant regard for the 

feelings and emotions of the parties. 
 75. Public interest demands not only 

that the married status should, as far as 

possible, as long as possible, and 

whenever possible, be maintained, but 

where a marriage has been wrecked 

beyond the hope of salvage, public 

interest lies in the recognition of that fact. 
 83. Even at this stage, the respondent 

does not want divorce by mutual consent. 

From the analysis and evaluation of the 

entire evidence, it is clear that the 

respondent has resolved to live in agony 

only to make life a miserable hell for the 

appellant as well. This type of adamant 

and callous attitude, in the context of the 

facts of this case, leaves no manner of 

doubt in our mind that the respondent is 

bent upon treating the appellant with 

mental cruelty. It is abundantly clear that 

the marriage between the parties had 

broken down irretrievably and there is no 

chance of their coming together, or living 

together again. 

 
 84. The High Court ought to have 

appreciated that there is no acceptable 

way in which the parties can be 

compelled to resume life with the consort, 

nothing is gained by trying to keep the 

parties tied forever to a marriage that in 

fact has ceased to exist. 
 85. Undoubtedly, it is the obligation 

of the Court and all concerned that the 

marriage status should, as far as possible, 

as long as possible and whenever 

possible, be maintained, but when the 

marriage is totally dead, in that event, 

nothing is gained by trying to keep the 

parties tied forever to a marriage which 

in fact has ceased to exist. In the instant 

case, there has been total disappearance 

of emotional substratum in the marriage. 

The course which has been adopted by the 

High Court would encourage continuous 

bickering, perpetual bitterness and may 

lead to immorality. 
 86. In view of the fact that the parties 

have been living separately for more than 

10 years and a very large number of 

aforementioned criminal and civil 

proceedings have been initiated by the 

respondent against the appellant and 

some proceedings have been initiated by 

the appellant against the respondent, the 

matrimonial bond between the parties is 

beyond repair. A marriage between the 

parties is only in name. The marriage has 

been wrecked beyond the hope of salvage, 

public interest and interest of all 

concerned lies in the recognition of the 

fact and to declare defunct de jure what is 

already defunct de facto. To keep the 

sham is obviously conducive to 

immorality and potentially more 

prejudicial to the public interest than a 

dissolution of the marriage bond. 
 87.The High Court ought to have 

visualized that preservation of such a 

marriage is totally unworkable which has 

ceased to be effective and would be 

greater source of misery for the parties.  
 88. The High Court ought to have 

considered that a human problem can be 

properly resolved by adopting a human 
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approach. In the instant case, not to grant 

a decree of divorce would be disastrous 

for the parties. Otherwise, there may be a 

ray of hope for the parties that after a 

passage of time (after obtaining a decree 

of divorce) the parties may 

psychologically and emotionally settle 

down and start a new chapter in life. 
 89. In our considered view, looking 

to the peculiar facts of the case, the High 

Court was not justified in setting aside the 

order of the Trial Court. In our opinion, 

wisdom lies in accepting the pragmatic 

reality of life and take a decision which 

would ultimately be conducive in the 

interest of both the parties. 
 91. Before we part with this case, on 

the consideration of the totality of facts, 

this Court would like to recommend the 

Union of India to seriously consider 

bringing an amendment in the Hindu 

Marriage Act, 1955 to incorporate 

irretrievable breakdown of marriage as a 

ground for the grant of divorce. A copy of 

this judgment be sent to the Secretary, 

Ministry of Law & Justice, Department of 

Legal Affairs, Government of India for 

taking appropriate steps." 
                                                                                 

(Emphasis supplied)  
 

 25.  Paragraphs 36 and 39 of Smt. 

Mamta Dubey (supra) are quoted as 

under: 
 

 "36. Upon an overall assessment of 

the facts and circumstances of the case 

and the perusal of record, we are of the 

opinion that the marriage between the 

plaintiff and the defendant has broken 

down irretrievably. The defendant-

appellant is not willing to withdraw the 

criminal prosecution which is pending 

against the plaintiff and his family 

members. On account of the filing of the 

case under Section 498-A IPC by the 

defendant against the plaintiff and his 

family members, the plaintiff and his 

father were sent to jail and they had to 

remain there for a considerably long 

period of time before they were enlarged 

on bail. There has been no interaction 

between the parties after 1999. The 

parties admittedly have not cohabited for 

the last 13 years. The defendant has 

accused the plaintiff of having adulterous 

relationship with his female colleagues 

and Ms. Deepti Rawal and also made 

these allegations public thereby seriously 

damaging the plaintiff's reputation and 

undermining his character. A husband 

cannot be expected to live with his wife 

under the same roof who distrusts him, 

holds him responsible for the death of her 

daughters and who is prosecuting a 

criminal case against him and his entire 

family. Admittedly, there has been a long 

period of continuous separation in the 

present case and it may fairly be 

concluded that the matrimonial bond is 

beyond repair. Thus we are of the view 

that the marriage between the plaintiff 

and the defendant is dead in all respects 

and has broken down irretrievably.  
 39. The judgment and decree passed 

by the trial court does not call for any 

interference." 
(Emphasis supplied)  
 

 26.  Learned counsel for the 

respondent though sought to support the 

case of the husband, however, could not 

dispute the fact that admittedly, both the 

parties are living separately for last about 

12 years. On the last date husband, 

namely, Sri Sanjeev Sharma was present 

in the Court and on pointed query, this 

Court also found that the marriage has 

virtually become a dead marriage and 

there is a clear case of irretrievable 
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breakdown. Apart from that, the 

agreement entered into between the 

parties, which is on record bearing the 

signature of the parties and is also not in 

dispute, clearly reflects the intention of 

the parties to go in for divorce. Apart 

from that admittedly, the plaintiff wife 

had filed cases against the defendant 

under Section 498-A IPC and Domestic 

Violence Act and under Section 125 

Cr.P.C. and undisputedly, the defendant 

had also undergone about two years of 

incarceration. 
 

 27.  Under such circumstances, I do not 

find any good ground to set aside the 

judgments passed by the court below 

impugned in the leading appeal filed under 

Section 12 of the Act, as well as in the 

connected appeal passed filed under Section 

19 of the Act. However, in view of the law as 

discussed above, I find that it is a case of 

irretrievable breakdown of marriage, where 

marriage between the parties is beyond repair 

and is dead, and no fruitful purpose would be 

served by relegating the parties to the court 

below to file fresh petition for divorce under 

Section 13 of the Act, as more than 12 years 

has already passed and the alternative relief 

of divorce under Section 13 of the Act 

claimed before the Court is liable to be 

granted. 
 

 28.  Accordingly, the relief claimed 

by the wife in alternative in O.S. No. 

1168 of 2008 is granted and a decree of 

divorce between the parties is passed. 
 

 29.  However, before parting with the 

appeal I would like to put this on record 

that on the last date, on 17.7.2019, in 

order to settle the dispute between the 

parties, when learned counsel for the 

appellant (wife) in leading appeal was 

pressing hard for grant of divorce, he was 

pointedly asked to seek instructions from 

his client (wife) if she is agreeable to forgo 

any kind of permanent 

alimony/compensation, as the defendant-

respondent (husband) present in the court 

has narrated the pain of undergoing 

imprisonment for about 2 years in a case 

under Section 498-A IPC and stated that the 

plaintiff (wife) is well of, today learned 

counsel for the appellant Sri Pratik Nagar 

on instructions from his client (wife) stated 

that she is willing to forgo the same. I also 

find that, in fact, there is no such prayer 

also. There is yet another reason for the 

same i.e., a compromise had already taken 

place between the parties outside the court 

as mentioned above. 
 

 30.  No other point was pressed. 
 

 31. For the discussions made 

hereinabove, the leading appeal being First 

Appeal No. 51 of 2012 (Smt. Bhavna Sharma 

vs. Sanjeev Sharma) stands partly allowed and 

a decree of divorce is granted under Section 

13 of the Hindu Marriage Act, 1955 and the 

connected appeal being First Appeal No. 178 

of 2012 stands dismissed. 
 

 32.   Ordered accordingly.  
---------- 
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Counsel for the Petitioners: 
Sri V.P. Srivastava, Sri Sangam Lal 

Kesharwani, Sri Manish Kesharwani 
 

Counsel for the Respondents: 
Sri A.N. Mulla, A.G.A. 
 

A. Indian Penal Code, 1860 - Sections 
195/211/220/323/330/197 & The 
Narcotic Drug and Psychotropic 

Substance (N.D.P.S. ) Act, 1985 - Section 
8/20 & Code of Criminal Procedure - 
Section 195 - challenge to- recovery of 
ganja from accused - The accused  was 

subjected to physical torture and the 
alleged recovery is fake and planted- The 
medical report of the accused prepared 

by Doctor of C.H.C. did not indicate any 
pain or injury - The Special Court 
directed for fresh medical examination- 

The Board examined the accused and 
reported as many as 17 injuries- prima 
facie the contention of the accused that 

he was subjected to physical torture in 
police custody, is made out and The 
court below refused to grant further 

remand of the accused, directed for his 
immediate release on personal bond, 
imposed a penalty of Rs.1000/- each on 

the petitioners, which was directed to be 
paid to the accused after deduction from 
their salary-The order stand quashed 
with the direction to the C.J.M. who shall 

treat the same as a complaint on its own 
merit and disciplinary / departmental 
proceedings against the petitioners, if 

any, shall continue. 
 
B. If the court upon an application or 
otherwise finds it in the interest of 

justice that an inquiry in respect of 
offences mentioned in Section 195 of the 
Code is necessary, the court would make 

a preliminary inquiry and after such 
inquiry, record a finding to that effect 
and make a complaint in writing to the 

magistrate of 1st class having 
jurisdiction. where an act amounts to the 
offence of contempt of the lawful 

authority of public servants or to an 

offence against public justice, private 
prosecutions are barred and only the 

court in relation to which the offence 
was committed may initiate proceedings 
by way of complaint. (Para 6, 9 to 12) 
 
Crl. Misc. Writ Petition disposed of (E-6) 
 

(Delivered by Hon'ble Pankaj Naqvi, J. 
Hon'ble Umesh Kumar, J.) 

 

 Heard Sri V.P. Srivastava, the 

learned Senior Counsel assisted by Sri 

Sangam Lal Kesharwani for the 

petitioners and Sri A.N. Mulla, the 

learned A.G.A.  
 

 This writ petition challenges the 

order dated 25.4.2019, passed by the 

Addl. Sessions Judge / F.T.C.-I, 

Kushinagar at Padrauna, directing for 

registration of cases against the 

petitioners and the consequential FIR 

dated 28.4.2019 as Case Crime 

No.235/2019, under Sections 

195/211/220/323/330/197 IPC, P.S. 

Taraya Sujan, Kushinagar.  
 

 1.  Brief facts are as under:- 
 

 Petitioner no. 1, the Sub-Inspector, 

no. 2, the Investigating Officer and no. 3, 

the Constable of the P.S. concerned on 

24.4.2019 allegedly recovered 1.9 kg. of 

ganja from accused Sarwan Yadav in 

Case Crime No.230/2019, under Section 

8/20 of the N.D.P.S. Act, P.S. Taraya 

Sujan, Kushinagar. The accused was 

produced for remand before the Addl. 

Sessions Judge / F.T.C.-I, Kushinagar 

(Special Court) on 25.4.2019. The 

accused informed the court that he had 

been illegally detained for the last 4 days 

at the police station where he was 

subjected to physical torture and the 

alleged recovery is fake and planted. The 
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medical report of the accused prepared by 

Dr. Sanjay Kumar, C.H.C., Tamkuhiganj 

did not indicate any pain or injury. The 

Special Court physically examined the 

injuries of the accused and found several 

injuries on his body and directed the 

C.M.O., Kushinagar to get the accused 

examined by a board of 2 doctors for 

fresh medical examination. The Board 

examined the accused and reported as 

many as 17 injuries. The Board opined 

that out of 17 injuries, injuries nos. 2, 7, 

11, 12, 15, 16 & 17 are old, injuries nos. 

1, 3, 4, 5, 8, 9 & 14 are 3-5 days old, 

injury no. 6 is a week old, injury no. 13 is 

an inflammatory lesion and injuries nos. 5 

& 10 are hard blunt trauma. The court 

below on above materials, was of the 

view that prima facie the contention of the 

accused that he was subjected to physical 

torture in police custody, is made out and 

while refusing to grant further remand of 

the accused, directed for his immediate 

release on personal bond, imposed a 

penalty of Rs.1000/- each on the 

petitioners, which was directed to be paid 

to the accused after deduction from their 

salary with a simultaneous direction for 

prosecution against the petitioners under 

Section 195/211/220/323/330 IPC and 

under Section 197 IPC against the doctor 

concerned along with a direction to send a 

copy of the order to the authorities 

concerned. Pursuant thereto, respondent 

no.4 lodged the above FIR against the 

petitioners, i.e., the Sub-Inspector, the 

Investigating Officer, the Constable of the 

police station concerned and the doctor, 

(non-petitioner).  
 

2.  Sri Srivastava, the learned Senior 

Counsel for the petitioners challenged the 

correctness of the order dated 25.4.2019 

and the FIR dated 24.5.2019 on the 

ground that Section 195(1) of the Code 

specifically prohibits that no court shall 

take cognizance except on a complaint in 

writing of that court or by any designated 

officer of the court in respect of the 

offences specified therein, thus both the 

order and the FIR are in teeth of the 

statutory prohibition, same are liable to be 

quashed. 
 

 3.  Sri Mulla, the learned A.G.A. 

submits that it would be in the fitness of 

things if a direction is given to the 

complaint magistrate to treat the FIR as a 

complaint. He had already on the previous 

date, i.e., 13.5.2019 submitted that 

considering the nature of issue involved, 

he does not propose to file any counter 

affidavit, writ petition be disposed off on 

available materials. 
 

 4.  Section 195 of the Code in so far 

is relevant is extracted hereunder: 
 

 195. Prosecution for contempt of 

lawful authority of public servants, for 

offences against public justice and for 

offences relating to documents given in 

evidence.  
 (1) No Court shall take cognizance- 
 (a)  
 (i) .......  
 (ii) ......  
 (iii) ..... 
 (b) (i) of any offence punishable 

under any of the following sections of 

the Indian Penal Code (45 of 1860 ), 

namely, sections 193 to 196 (both 

inclusive), 199, 200, 205 to 211 (both 

inclusive) and 228, when such offence is 

alleged to have been committed in, or in 

relation to, any proceeding in any 

Court, or  

 
 (ii) ......  
 (iii) ...... 
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 except on the complaint in writing 

of that Court, or by such officer of the 

Court as that Court may authorise in 

writing in this behalf, or of some other 

court to which that court is 

subordinate.  
 

 5.  The object of Section 195 is to 

safeguard against irresponsible and 

reckless prosecution by private 

individuals in respect of offences which 

relate to the administration of justice and 

contempt of lawful authority, i.e., where 

an act amounts to the offence of contempt 

of the lawful authority of public servants 

or to an offence against public justice, 

private prosecutions are barred and only 

the court in relation to which the offence 

was committed may initiate proceedings 

by way of complaint. Section 195(1)(b)(i) 

prohibits taking cognizance of the 

offences under Sections 193 to 196 IPC 

(both inclusive), 199, 200, 205 to 211 IPC 

(both inclusive) and 228 IPC when such 

offence is alleged to have been committed 

in, or in relation to any proceeding in any 

court, except on the complaint in writing 

of that court or by such other designated 

officer of the court. 
 

 6.  To attract the prohibition under 

Section 195(1)(b)(i) of the Code, it will 

have to be demonstrated that the alleged 

specified offences were either committed 

in the court or in relation to any 

proceeding in any court (emphasis ours). 

Admittedly, in the present case, no 

offence is alleged to have been committed 

in the court. But the issue is whether it 

can be said that the offences were 

committed in relation to any proceeding 

in any court. The term "any proceeding in 

any court" under Section 195(1)(b)(i) of 

the Code came to be examined by the 

Apex Court in M.L. Sethi vs. R.P. Kapoor 

and others, AIR 1967 SC 528, wherein it 

held in paragraphs 13 to 15 as under: 
 

 13. ..........  

 
 When examining the question 

whether there is any proceeding in any 

Court, there are three situations that 

can be envisaged. One is that there may 

be no proceeding in any Court at all. 

The second is that a proceeding in a 

Court may actually be pending at the 

point of time when cognizance is sought 

to be taken of the offence under s. 211, 

I.P.C. The third is that, though there 

may be no proceeding pending in any 

Court in which, or in relation to which, 

the offence under s. 211, I.P.C., could 

have been committed, there may have 

been a proceeding which had already 

concluded and the offence under s. 211 

may be alleged to have been committed 

in, or in relation to, that proceeding. It 

seems to us that in both the latter two 

circumstances envisaged above, the bar 

to taking cognizance under s. 195(1)(b) 

would come into operation. If there be 

a proceeding actually pending in any 

Court and the offence under s. 211, 

I.P.C., is alleged to have been 

committed in, or in relation to, that 

proceeding, s. 195(1)(b) would clearly 

apply. Even if there be a case where 

there was, at one stage, a proceeding in 

any Court which may have concluded 

by the time the question of applying the 

provisions of s. 195(1)(b) arises, the bar 

under that provision would apply if it is 

alleged that the offence under s. 211 

I.P.C., was committed in, or in relation 

to, that proceeding. The fact that the 

proceeding had concluded would be 

immaterial, because s. 195(1)(b) does 

not require that the proceeding in any 

Court must actually be pending at the 
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time when the question of applying this 

bar arises.  
14.  In the first circumstance envisaged 

above, when there is no proceeding 

pending in any Court at all at the time 

when the applicability of s. 195(1)(b) 

has to be determined, nor has there 

been any earlier proceeding which may 

have been concluded, the provisions of 

this sub-section would not be attracted, 

because the language used in it requires 

that there must be a proceeding in 

some Court in, or in relation to, which 

the offence under s. 211, I.P.C. is 

alleged to have been committed. In 

such a case, a Magistrate would be 

competent to take cognizance of the 

offence under s. 211 I.P.C., if his 

jurisdiction is invoked in the manner 

laid down in s. 190 of the Code of 

Criminal Procedure. 
15. Mr. Frank Anthony on behalf of the 

appellant urged before us that even in 

those cases where there may be no 

pending proceeding in any Court, nor 

any proceeding which has already 

concluded in any Court, the bar of s. 

195(1)(b) should be held to be 

applicable if it is found that subsequent 

proceeding in any Court is under 

contemplation. We do not think that 

the language of clause(b) of sub-s. (1) of 

s. 195 can justify any such 

interpretation. A proceeding in 

contemplation cannot be said to be a 

proceeding in a Court. When there is 

mere contemplation of starting a 

proceeding in future, there is no 

certainty that the proceeding will come 

into existence. It will always be 

dependent on the decision to be taken 

by the person who is contemplating 

that the proceeding be started; and any 

interpretation of the law, which will 

make the applicability dependent on a 

future decision to be taken by another 

person, would, in our opinion, be 

totally incorrect. The applicability of 

this provision at the sweet will of the 

person contemplating the proceeding 

will introduce an element of 

uncertainty in the applicability of the 

law; and such an interpretation must 

be avoided. In this case, apart from this 

circumstance, the language used clearly 

lends itself to the interpretation that the 

bar has been placed by the Legislature 

only in those cases where the offence is 

alleged to have been committed in, or in 

relation to, any proceeding actually 

pending in any Court, or any 

proceeding which has already been 

taken in any Court. There is nothing in 

the language to indicate that the 

Legislature also intended to lay down 

this bar if a proceeding in a Court was 

still under contemplation and if and 

when that proceeding is taken, it may 

be found that the offence alleged to 

have been committed was, in fact, 

committed in, or in relation to, that 

proceeding. In this connection, the 

question of time when the applicability 

of this provision has to be determined, 

assumes importance. It appears to us 

that at the time when in the present 

case the Judicial Magistrate at 

Chandigarh had to determine the 

applicability of this bar, he could not be 

expected to come to a decision whether 

any proceeding in any Court was under 

contemplation in, or in relation to, 

which the offence under s. 211, I.P.C., 

of which he was asked to take 

cognizance, was alleged to have been 

committed. In fact, it would be laying 

on the Magistrate a burden which he 

could not be expected to discharge 

properly and judicially as no 

Magistrate could determine in advance 
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of a proceeding in a Court whether the 

offence under s. 211, I.P.C., of which he 

is required to take cognizance, will be 

an offence which will be found 

subsequently to have been committed 

in relation to the contemplated 

proceeding to be taken thereafter. This 

interpretation, sought to be placed on 

this provision on behalf of the 

appellant, cannot, therefore, be 

accepted 
 

 7.  The upshot of the above legal 

position is that there could be three 

contingencies which may arise under 

Section 195(1)(b)(i):- 
 (i).. where there is no proceeding 

pending at all, 
 (ii) where proceedings are pending, 
 (iii) where proceedings have been 

concluded. 
 

 8.  The 1st contengency will not 

attract the prohibition but the 2nd and 3rd 

i.e., prosecution relating to specified 

offences therein would be maintainable 

only by way of a complaint. The Apex 

Court in paragraph -15 of the above 

judgment ruled out the applicability of 

prohibition in respect of a contemplated 

proceeding. But once contemplated 

proceeding is converted "into a 

proceeding", in a court, the statutory 

prohibition of Section 195 shall 

automatically come into operation. What 

is crucial for applicability of the 

prohibition under Section 195 of the Code 

is not the date when the alleged offence 

under specified offence is committed, 

rather it is the date on which a complaint / 

FIR is lodged. 
 

 9.  Thus, it is immaterial as to when 

was the recovery effected in the present 

case. But once a proceeding has been 

initiated with request for remand in 

respect of an offence under the N.D.P.S. 

Act, the bar under Section 195 of the 

Code shall come into play as the offences 

under Sections 195/211/197 IPC are 

alleged to have been committed in 

relation to a proceeding under the 

N.D.P.S. Act, pending before the court. 
 

 10.  The order dated 25.4.2019 does 

not specifically direct for lodging of an 

FIR, rather it directs for registering a case 

which could be interpreted both ways, i.e., 

FIR / complaint but the illegality crept in 

when the learned Judge after conducting a 

preliminary inquiry, instead of remitting 

the matter to the complaint magistrate as a 

complaint as envisaged under Section 340 

Cr.P.C not only adjudicated the issue but 

also awarded penalty against the 

petitioners for an offence which was yet 

to be established in a court of competent 

jurisdiction, i.e., before the complaint 

magistrate, we precisely for these reasons, 

are not directing the FIR to be treated as 

complaint before the complaint 

magistrate. 
 

 11.  How a prosecution in respect of 

specified offences under Section 195 of 

Cr.P.C would proceed, is provided under 

Section 340 Cr.P.C. 
 

 Section 340 of the Cr.P.C. Is 

extracted hereunder:-  
 

 340. Procedure in cases mentioned 

in section 195.  
(1) When, upon an application made to 

it in this behalf or otherwise, any Court 

is of opinion that it is expedient in the 

interests of justice that an inquiry 

should be made into any offence 

referred to in clause (b) of sub- section 

(1) of section 195, which appears to 
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have been committed in or in relation 

to a proceeding in that Court or, as the 

case may be, in respect of a document 

produced or given in evidence in a 

proceeding in that Court, such Court 

may, after such preliminary inquiry, if 

any, as it thinks necessary,- 
 (a) record a finding to that effect;  
 (b) make a complaint thereof in 

writing;  
 (c) send it to a Magistrate of the 

first class having jurisdiction; 
 (d) take sufficient security for the 

appearance of the accused before such 

Magistrate, or if the alleged offence is 

non- bailable and the Court thinks it 

necessary so to do, send the accused in 

custody to such Magistrate; and 
 (e) bind over any person to appear 

and give evidence before such 

Magistrate.  
 (2) The power conferred on a 

Court by sub- section (1) in respect of 

an offence may, in any case where that 

Court has neither made a complaint 

under sub- section (1) in respect of that 

offence nor rejected an application for 

the making of such complaint, be 

exercised by the Court to which such 

former Court is subordinate within the 

meaning of sub- section (4) of section 

195. 
 (3) A complaint made under this 

section shall be signed,- 
 (a) where the Court making the 

complaint is a High Court, by such 

officer of the Court as the Court may 

appoint;  
 (b) in any other case, by the 

presiding officer of the Court.  
 (4) In this section," Court" has the 

same meaning as in section 195. 
 

 12.  From the aforesaid, it is evident 

that if the court upon an application or 

otherwise finds it in the interest of justice 

that an inquiry in respect of offences 

mentioned in Section 195 of the Code is 

necessary, the court would make a 

preliminary inquiry and after such 

inquiry, record a finding to that effect and 

make a complaint in writing to the 

magistrate of 1st class having jurisdiction. 
 

 13.  In view of above, this petition is 

disposed off with the following 

directions: 
 

 (i) The order dated 25.4.2019 and the 

consequential FIR dated 28.4.2019 as 

Case Crime No.235/2019, under Sections 

195/211/220/323/330/197 IPC, P.S. 

Taraya Sujan, Kushinagar stand quashed. 
 (ii) The learned Special Court shall 

reduce the substance of accusation along 

with the relevant evidence and forward 

the same to the C.J.M. who shall treat the 

same as a complaint and endeavour to 

conclude the same as expeditiously as 

possible, preferably within 6 months, 

from the date of receipt of certified copy 

of the order, in accordance with law. 
 (iii) The complaint magistrate shall 

decide the complaint on its own merit, 

without being influenced by any 

observation on merits by us, as the same 

have been made only for a limited 

purpose. 
 (iv) Quashing of the order dated 

25.4.2019 and its consequential FIR dated 

28.4.2019 shall not adversely affect 

accused Sarwan Yadav in any manner but 

the disciplinary / departmental 

proceedings against the petitioners, if any, 

shall continue. 
 

 14. The O.S.D. (Criminal) is directed 

to immediately send a copy of this order 

to the court concerned and the 

Superintendent of Police concerned.
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 Compliance report be submitted by 

the complaint magistrate in the Chambers 

on 25.2.2020 at 4.00 PM.  
---------- 
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Criminal Misc. Writ Petition No. 15822 of 2019 
 

Shri Raghav Bahl                     ...Petitioner 
Versus 

Union of India & Anr.         ...Respondents 
 

Counsel for the Petitioner: 
Sri Rakesh Pandey, Sri Amit Kumar Singh, 
Sri Prashant Kumar 
 
Counsel for the Respondents: 
C.S.C., Sri Ashish Agrawal 
 
A. Black Money Act, 2015 - Sections 50, 51- 
Undisclosed Foreign Income and Assets-

challenge to-issuance of show cause notice, 
sanction order and complaints without 
giving opportunity of hearing to the 

petitioner before granting sanction and 
filing the impugned complaint- prima facie 
case is made out against the petitioner or 

that the petitioner deserves no relief 
claimed by him-The criminal proceedings 
can be quashed only in accordance with 
parameters laid down by Hon'ble Apex 

Court in catena of decisions-The present 
petition does not fall in any of such 
category, wherein, this Court can exercise 

jurisdiction under Article 226 of the 
Constitution of India to quash the 
impugned notice and complaints. 
 
 B. As per prosecution manual it is not 
incumbent upon the office of Principal 

Director to grant opportunity hearing to 
petitioner. Further, grant of sanction is 

purely an administrative act and the 
department is not under the obligation 
to serve copy of the sanction on the 

petitioner and thus, no principle of 
judicial procedure has been violated. In 
view of the material on record it cannot 

be held that the impugned notice or 
criminal proceeding are manifestly 
attended with mala fide and maliciously 
instituted with an ulterior motive for 

wreaking vengeance on the accused and 
with a view to spite him due to private 
and personal grudge. (Para 6 to 12)  
 
Crl. Misc. Writ Petition dismissed (E-6) 
 
Precedent followed: -  
 
1. Srinidhi Karti Chidambaram Vs Principal Chief 

Commissioner decided on 2 November, 2018 
 
2. Medchl Chemicals & Pharma (P) Ltd. Vs 
Biological E Ltd. & ors. 2000 SCC (Cri) 615 
 
3. Union of India Vs W.N. Chadha AIR 1993 SC 1082 

 
4. St. of HA. Vs Bhajan Lal & ors. (supra) 
 
5. Rupan Deol Bajaj Vs K.P.S. Gill (1995) SCC (Cri) 1059 
 
6. Rajesh Bajaj Vs St. of NCT of Delhi (1999) 3 
SCC 259 
 
7. St. of M.P. Vs Dr. Krishna Chandra Saksena 

(1996) 11 SCC 439 
 
8. Zenit Mataplast Prv. Ltd. Vs St. of Mah. 
(2009) 10 SCC 388 
 
9. S.P. (C.B.I.) Vs Deepak Chaudhary AIR 
1996 SC 186 
 
10. St. of Ori. Vs Saroj Kumar Sahoo (2005) 

13 SCC 540 
 
(Delivered by Hon'ble Ramesh Sinha, J. 

& 
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Hon'ble Raj Beer Singh, J.) 
 

 1.  Heard Sri Rakesh Pandey, learned 

Senior Advocate, assisted by Sri Amit 

Kumar Singh and Sri Prashant Kumar, 

learned counsel for the petitioner and Sri 

Ashish Agrawal, learned counsel for 

respondents and perused record. 
 

 2. This petition under Article 226 of 

Constitution of India has been preferred 

seeking following relief: 
 

 (I) Issue an appropriate writ, order or 

direction to call for records leading to the 

issuance of Show cause notices dated 

01.05.19 u/s 50 and 51 of the Black 

Money Act 2015, the Assessment order 

(if any exists on record), the Sanction 

order (if any exists on record) and the 

complaints u/s 50 and 51 of Black Money 

Act 2015 and quash and set aside the 

same as illegal, arbitrary aand violative of 

fundamental rights of petitioner. 
 (ii) Issue a writ, order or direction in 

the nature of certiorari quashing any 

sanction orders passed by the respondents 

whereby respondent's department filed the 

compliants dated 03.05.2019 u/s 50 and 

51 of the Black Money Act 2015 for 

assessment year 2018-19 before the 

Special Judicial Magistrate, Meerut 

against petitioner without affording an 

opportunity of hearing to the petitioner 

and alternatively, if no such sanction 

orders are there quash the complaints 

dated 03.05.19 u/s 50 and 51 of Black 

Money Act 2015. 
 (iii) Issue a writ, order or direction in 

the nature of certiorari quashing the 

criminal complaints Nos. 2982/2019 and 

2983/2019 dated o3.05.19 filed by 

respondent's department u/s 50 and 51 of 

the Black Money Act 2015 for assessment 

year 2018-19 before the Special Judicial 

Magistrate, Meerut against petitioner as 

illegal and arbitrary and violative of 

fundamental rights of the petitioner; 
 (iv) Issue a writ, order or direction in 

the nature of Prohibition to prohibit the 

respondent from unnecessary harassing 

the petitioner by issuing Show-cause 

notices without any substance or cause of 

action on the basis of documents 

recovered through search on 11.10.18 at 

the home and office premises of the 

petitioner; 
 (v) Issue a writ, order or direction in 

the nature of mandamus commanding the 

respondent to conduct hearing and inquiry 

with regard to show cause notices dated 

01.05.19 as per established procedure and 

in conformity with the principles of 

natural justice after quashing and setting 

aside the same. 
 (vi) Issue a writ, order or direction to 

quash and set aside any subsequent and 

resultant proceedings, complaints dated 

03.05.19 u/s 50 and 51 of the Black 

Money Act 2015 or action based on the 

show-cause notice dated 01.05.19 u/s 50 

and 51 of Black Money Act 2015; 
 (vii) Any other writ, order or 

directions which this Hon'ble court may 

deem just, fit and proper in the light of 

aforementioned facts and circumstances 

of the case and may kindly be passed and; 
 (viii) Allow the writ petition with 

costs. 
 

 3.  It has been argued by the learned 

counsel for the petitioner that the 

petitioner, who is a journalist and editor, 

has entered into Sale and Purchase 

Agreement dated 30.11.2015 with ST 

George Blackfriars Limited to purchase a 

property in London (foreign asset) against 

consideration of GBP 2,725,000/ and 

details of said property were duly 

disclosed in the Income Tax Return of 
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petitioner and that source of payments, 

which were made to purchase the alleged 

property, were also disclosed. The 

petitioner has made first payment of GBP 

10,000 & 262500 from his foreign 

account and second payment of GBP 

272,500 was made from foreign account 

of his daughter Ms Tara Bahl and 

thereafter through assignment deed dated 

01.11.2017 petitioner has assigned his 

interest in said property to RBRK 

Investment Limited. It was submitted that 

a search under Section 132(1) of Income 

Tax Act was conducted by Income Tax 

Authorities at the residence and office 

premises of the petitioner and certain 

documents were seized and thereafter 

Income Tax Officer issued a show-cause 

notice dated 02.11.2018 against Ms. Tara 

Bahl, daughter of the petitioner, under 

Section 276C of the Income Tax Act 1961 

for Assessment Year 2017-18 and 2018-

19 and under Section 50 and 51 of the 

Black Money (Undisclosed Foreign 

Income and Asset) and Imposition of Tax 

Act, 2015) and another notice dated 

02.11.2018 was issued against petitioner 

under Section 276C of the Income Tax 

Act 1961 for Assessment Year 2018-19 

and under Section 50 and 51 of the Black 

Money Act, 2015, which were duly 

replied by their authorized representative/ 

Chartered Accountant. Again show cause 

notice dated 22.11.18 issued by the 

Income Tax Officer, which was replied 

vide reply letter dated 28.11.2018. 

Similarly, the show cause notice dated 

07.12.18 under Section 50 of the Black 

Money Act, 2015 issued to the petitioner 

for the Assessment Year 2017-18 was 

also replied by reply dated 12.12.2018. 
 

 It was stated that the Income Tax 

Officer vide Emails dated 01.05.2019 

issued show-cause notice dated 

01.05.2019 under Section 50 and 51 of 

the Black Money Act, 2015 against the 

petitioner for the Assessment year 2018-

19, wherein it was alleged that the 

petitioner has under-reported total 

investment in his foreign Assets by GBP 

2.73 lakhs and thereby, has wilfully 

attempted to evade tax and its reply was 

sought by 02.05.2019. The authorised 

representative/ CA of petitioner submitted 

that the information provided in show-

cause notice dated 01.05.2019 is factually 

incorrect and that payments made by 

petitioner for London property have been 

duly and properly mentioned in Income 

Tax Return for Assessment Year 2018-19. 

The petitioner's representative has 

requested Income Tax Authority to 

adjourn the matter for a fortnight for 

submitting detailed response but that 

request was rejected by the Income Tax 

officer vide Emails dated 02.05.2019 and 

petitioner was directed to file factual 

reply/ submission of show-cause notice 

by 02.05.2019. Petitioner's authorized 

representative again requested for the 

grant of adjournment vide Email dated 

11.05.2019 and thereafter authorized 

representative/CA Firm, has filed reply 

dated 13.05.2019 containing detailed 

submissions against the show-cause 

notice dated 01.05.2019 but the 

Respondent's Department has filed 

impugned criminal complaints on 

03.05.2019 under Section 50 and 51 of 

Black Money Act, 2015 in the Court the 

Special Chief Judicial Magistrate, Meerut, 

against petitioner.  
 

 It was further submitted that no copy 

of any sanction has been provided to the 

petitioner and that respondents have 

denied opportunity of hearing to the 

petitioner before granting sanction and 

filing the impugned complaint as much as 
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the third show-cause notice was issued on 

01.05.2019 and complaint was filed on 

03.05.2019 declining the request of 

petitioner to grant reasonable time to 

submit his submissions. If any Sanction 

order has been granted, it was passed 

without giving opportunity of personal 

hearing to the petitioner, who has 

specifically asked for it in its reply Emails 

dated 02.05.2019. The respondents have 

instituted the impugned complaints 

against the petitioner with intention to 

tarnish and harm his integrity and 

standing in public eyes and that the 

impugned complaints and sanction order 

do not fulfill the necessary ingredients of 

the alleged offence ie undisclosed foreign 

income and assets. It was stated that all 

the payments made in foreign bank 

account in connection with alleged 

property (foreign asset) were transferred 

from Indian legitimate bank accounts of 

petitioner and money transferred in 

foreign bank accounts was duly disclosed 

and that the petitioner has legitimate 

source of such income.  
 

 Learned counsel further argued that 

the necessary ingredients of Section 50 

and 51 of Black Money Act, 2015 are not 

satisfied and that no prima facie case is 

made out against the petitioner. It has 

been submitted that all investment in 

London property were duly disclosed in 

Income Tax Return and there was no 

undisclosed foreign income or assets of 

the petitioner.  
 

 4.  Sri Ashish Agrawal, learned 

counsel for respondents argued that as per 

the petitioner, he has made payment of 

GBP 145047 and GBP 28998.6 for 

London property on 11.06.2018 and 

27.07.2018 and Ms. Ritu Kapur has made 

payments of GBP 72523.4 and GBP 

43514.1 for the London property on 

07.08.2018 and 29.10.2018 while the 

alleged assignment was made on 

01.11.2017 and thus, payments for the 

alleged property were made by petitioner 

and Ms. Ritu Kapur after alleged 

assignment, which is contradictory to his 

later submissions and that petitioner has 

shown the London property as directly 

held asset in his ITR for Assessment Year 

2018-19, that is after the purported 

assignment of the property to M/s RBRK 

Investments Ltd. It was pointed out that as 

per AY 2017-18 and 2018-19, total share 

holding of petitioner in M/s RBRK 

Investment Ltd is merely of Rs 200/ while 

of Ritu Kapur is Rs 2,51,16,284/. It was 

submitted that no details of RB Trust and 

Vidur Bahl having been allotted any 

shares has been submitted. It was stated 

that prosecution has been launched u/s 50 

of Black Money Act for non disclosure of 

foreign bank accounts in the name of his 

minor son Vidur Bahl as there is no such 

disclosure in the ITRs of petitioner that 

any shares have been allotted to Vidur 

Bahl and that Prima facie, petitioner is 

owner of the said property and he has 

under-reported total investment till 

31.03.2018 in London property. 
 

 So far as question of grant of 

sanction is concerned, it was submitted 

that Sanction order dated 02.05.19 has 

been passed considering the response 

submitted by the petitioner in response to 

show-cause notice dated 01.05.19. There 

is no obligation of serving the sanction 

order to the petitioner and that sanction 

orders were duly passed before instituting 

the prosecution in the Court. It was 

further submitted that the above stated 

assignment deed dated 01.11.2017 is not a 

registered document and thus, it has no 

evidentiary value. Further it does not even 
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specify the consideration against which 

the assignment has been made and that 

the alleged assignment deed is an 

afterthought arrangement. It was further 

pointed out that the petitioner was not 

allotted any shares even by the month of 

January 2019 i.e. much after the search on 

the petitioner, for assigning his interest in 

the London property to M/s RBRK 

Investments Ltd. The petitioner was given 

sufficient opportunity to make his 

submission/ representation. The show-

cause notice dated 01.05.2019 was issued 

before granting sanction for launching 

prosecution. However, as per prosecution 

manual it is not incumbent upon the office 

of Principal Director to grant opportunity 

hearing to petitioner. Further, grant of 

sanction is purely an administrative act 

and the department is not under the 

obligation to serve copy of the sanction 

on the petitioner and thus, no principle of 

judicial procedure has been violated.  
 

 5.  Much thrust has been given to the 

argument that petitioner was denied 

opportunity of hearing before according 

sanction for launching prosecution of 

petitioner as much as the show-cause 

notice was issued on 01.05.2019 and 

complaint was filed on 03.05.2019 by 

declining the request of petitioner to grant 

reasonable time to submit his submissions 

and that the sanction order was also 

passed without giving opportunity of 

personal hearing to the petitioner, who 

has specifically asked for it in the reply E-

mails dated 02.05.2019. In this regard it 

would be pertinent to mention that 

petitioner could not show any such legal 

or mandatory requirement that before 

according sanction or instituting such 

prosecution, an opportunity of hearing has 

to be given to the accused. Further, show 

cause notices dated 02.11.2018, 27.11.18 

and 07.12.18 were issued to the petitioner 

to put his submissions. 
 

 In the case of Superintendent of Police 

(C.B.I.) Vs. Deepak Chaudhary, AIR 1996 

SC 186, referred by the learned counsel for 

the respondents, accused respondent filed 

writ petition in the High Court seeking 

quashing of the order of sanction. One of 

the ground for challenge was that he not 

given an opportunity of hearing before 

granting sanction. The High Court accepted 

the contention and quashed the sanction 

order. Before the Hon'ble Apex Court, it 

was contended on behalf of the appellant 

that question of giving an opportunity to the 

charged officer before granting sanction 

does not arise since it is not a quasi judicial 

function but purely an administrative 

function. This argument was accepted by 

the Hon'ble Apex Court and it was held as 

under :  
 

 "We find force in the contention. The 

grant of sanction is only an administrative 

function, though it is true that the accused 

may be saddled with the liability to be 

prosecuted in a Court of law. What is 

material at that time is that the necessary 

facts collected during investigation 

constituting the offence have to be placed 

before the sanctioning authority and it 

has to consider the material. Prima-facie, 

the authority is enquired to reach the 

satisfaction that the relevant facts would 

constitute the offence and then either 

grant or refuse to grant sanction. The 

grant of sanction, therefore, being 

administrative act the need to provide an 

opportunity of hearing the accused before 

according sanction does not arise. The 

High Court, therefore, was clearly in 

error in holding that the order of sanction 

is vitiated by violation of the principles of 

natural justice."  
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 In case of Union of India Vs W.N. 

Chadha, AIR 1993 SC 1082 after 

registration of the case against the 

accused, the Director, CBI requested the 

authority in Switzerland for 

freezing/blocking certain bank accounts 

of the accused which had relevency in the 

investigation of the case whereupon 

Federal Department of Justice and Police 

in Switzerland made an application before 

the concerned court which vide order 

dated 29.1.1990 froze the said bank 

account and further directed that the 

account shall remain frozen till 28 

February, 1990 and further necessary 

assistance would be rendered only on 

receipt of the letter rogatory from a 

competent judicial authority in India. In 

response thereto, the C.B.I. approached 

the Special Judge, Delhi to issue a letter 

rogatory/request to Switzerland for 

getting the necessary investigation, which 

was allowed vide order dated 05.02.1990. 

In the meantime, certain public interest 

litigation was filed and the matter 

travelled up to the Hon'ble Apex Court. 

Detail facts and orders passed in those 

cases have no relevance to the 

controversy herein. What is relevant to 

mention here is that one of the accused 

W.N. Chadha filed a criminal writ petition 

before the High Court of Delhi 

challenging the legality and validity of the 

first information report and also the letter 

rogatory issued by the Special Court. The 

High Court allowed the writ petition and 

quashed the first information report as 

well as letter rogatory issued on two 

occasions and other proceedings. The 

issue was taken to the Hon'ble Apex 

Court by way of Special Leave Petition. 

One of the issue raised before Hon'ble 

Apex Court was whether the letter 

rogatory issued without hearing the 

accused is violative of principle of natural 

justice and thereby has become liable to 

be quashed. While considering the said 

issue, it was observed in paragraph 80 & 

81 as under :  
 

 "80. The rule of audi alteram partem 

is a rule of justice and its application is 

excluded where the rule will itself lead to 

injustice. In A.S. de Smith's Judicial 

Review of Administrative Action, 4th Ed. 

at page 184, it is stated that in 

administrative law, a prima facie right to 

prior notice and opportunity to be heard 

may be held to be excluded by implication 

in the presence of some factors, singly or 

in combination with another. Those 

special factors are mentioned under items 

(1) to (10) under the heading "Exclusion 

of the audi alteram partem rule". 81. 

Thus, there is exclusion of the application 

of audi alteram partem rule to cases 

where nothing unfair can be inferred by 

not affording an opportunity to present 

and meet a case. This rule cannot be 

applied to defeat the ends of justice or to 

make the law 'lifeless; absurd, stultifying 

and self-defeating or plainly contrary to 

the common sense of the situation' and 

this rule may be jettisoned in very 

exceptional circumstances where 

compulsive necessity so demands."  
 

 The Apex Court in the case of State 

of M.P. Vs. Dr. Krishna Chandra 

Saksena, reported in (1996) 11 SCC 

439, relied by learned counsel for the 

respondents, held that at the stage of 

granting of sanction, accused need not be 

heard. Para 8 of the said judgment is as 

follows :  
 

 "8. On a careful consideration of the 

rival contentions it is found that the 

learned Single Judge had ex fade erred in 

interfering with the criminal proceedings 
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at the stage of filing a challan after 

investigation which was backed up by 

relevant sanction. It is now well settled 

that interference under Section 482 Cr.PC 

for quashing a criminal proceeding 

should be done very sparingly and in 

exceptional cases. In the case of State of 

Haryana v. Bhajan Lal it has been laid 

down by a two member Bench of this 

Court speaking through S. Ratnavel 

Pandian, J., that the power of quashing a 

criminal proceeding should be exercised 

very sparingly and with circumspection 

and that too in the rarest of rare cases. 

The extraordinary or inherent powers do 

not confer an arbitrary jurisdiction on the 

High Courts to act according to its whim 

or caprice. The court will not be justified 

in embarking upon an enquiry as to the 

reliability or genuineness or otherwise of 

the allegations made in the FIR or the 

complaint. It has also been laid down by 

way of illustration as to under what 

circumstances the High Court can be 

justified in interfering with the criminal 

proceedings under Article 226 of the 

Constitution of India or Section 482 

Cr.PC."  
 

 The case of Zenit Mataplast 

Private Ltd Vs State of Maharashtra 

(2009)10 SCC 388, relied by the learned 

counsel for the petitioner, does not 

address the issue involved in the present 

case. That case does not assist the 

appellant, since the facts and issue 

involved therein differ materially from 

those in present case. In the instant case, it 

is correct that prior of granting sanction, 

the show-cause notice was issued on 

01.05.2019 and complaint was filed on 

03.05.2019 by declining the request of 

petitioner for grant of more time to submit 

his submissions but from the above stated 

position of law it is quite apparent that 

grant of sanction is an administrative act 

and there is no requirement to provide an 

opportunity of hearing to the accused 

before according sanction. Once there was 

no requirement of affording an 

opportunity of hearing to the petitioner 

before grant of sanction, it would not 

make any difference that the request of 

petitioner for granting more time to 

submit reply in pursuance of notice dated 

01.05.19 was declined.  
 

 In view of aforesaid legal position, 

no fault can be found with the alleged 

notice dated 01.05.19 or with grant of 

sanction. The complaint or proceeding 

thereof are not vitiated on ground that no 

opportunity of hearing was granted to the 

petitioner before according sanction or 

before instituting the complaint. The 

contention raised in this regard by the 

learned counsel for the petitioner has no 

substance.  
 

 6.  So far the argument that alleged 

property in London can not be termed as 

''undisclosed foreign income and assets'' 

and that necessary ingredients of Section 

50 and 51 of Black Money Act, 2015 are 

not satisfied and that no prima facie case 

is made out against the petitioner, is 

concerned, in view of allegations made 

against petitioner and material on record, 

it can not be said that prima facie no case 

is made out against the petitioner. There 

are allegations against the petitioner that 

alleged payment of GBP 145047 and GBP 

28998.6 for property in question were 

made on 11.06.2018 and 27.07.2018 and 

Ms. Ritu Kapur has made payments of 

GBP 72523.4 and GBP 43514.1 on 

07.08.2018 and 29.10.2018 while the 

alleged assignment was made on 

01.11.2017 and thus, payments for the 

alleged property were made by petitioner 
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and Ms. Ritu Kapur after alleged 

assignment, which is contradictory with 

the version of petitioner. No terms, 

conditions and consideration have been 

mentioned in the alleged assignment nor 

petitioner has provided share transfer 

deed of RBRK Investment. Further, 

petitioner has shown the London property 

as directly held asset in his ITR for 

Assessment Year 2018-19, that is after the 

purported assignment of the property to 

M/s RBRK Investments Ltd. Alleged 

Assignment deed was not registered and 

even as per petitioner, he was assigned 

shares of M/s RBRK Investments Ltd 

only in month of February 2019 and thus, 

as per the respondents, alleged assignment 

deed was afterthought. As per AY 2017-

18 and 2018-19, total share holding of 

petitioner in M/s RBRK Investment Ltd is 

merely of Rs 200/ while of Ritu Kapur is 

Rs 2,51,16,284/. The account in name of 

his minor son, was not disclosed by the 

petitioner in return of income for 2017-

18. No details of RB Trust and Vidur 

Bahl having been allotted any shares, 

were provided. Further, as per 

respondents, the prosecution has been 

launched u/s 50 of Black Money Act for 

non disclosure of foreign bank accounts in 

the name of his minor son Vidur Bahl as 

there is no such disclosure in the ITRs of 

petitioner and that there is nothing to 

show that any shares have been allotted to 

Vidur Bahl. As per respondent, Prima 

facie, petitioner is owner of the said 

property and he has under-reported total 

investment till 31.03.2018 in London 

property, which falls within the ambit of 

section 51 of Black Money Act 2015. 
 

7.  Recently in case of Srinidhi Karti 

Chidambaram vs The Principal Chief 

Commissioner decided on 2 November, 

2018, (W.A.Nos.1125 to 1128, 1130 & 

1131 of 2018, W.P.Nos.13005 to 13007, 

13008 to 13010, 13070 to 13072, 13041 

to 13043, 11714, 11715 & 22329 to 

22331 & 22333 of 2018 and 

Rev.Appl.Nos.79 to 82 of 2018 and 

Connected WMPs, CMPs and MPs), 

Hon'ble Madras High Court had an 

occasion to consider the provisions of 

Black Money Act 2015 and it was held as 

under: 
 

 ''The object of the Black Money 

(Undisclosed Foreign Income and Assets) 

and Imposition of Tax Act, 2015 (BMA 

2015 for short) is not only assessment of 

total disclosed foreign asset and income 

of an assessee but also mandates true and 

full disclosure of such foreign asset or 

income to be disclosed voluntarily by a 

resident assessee in the return of income 

filed by him under the Income Tax Act, 

1961. Failure of such assessee to furnish 

return of income under s.139(1) attracts 

prosecution under s.49 of BMA, 2015; 

Failure to disclose fully and truly by such 

assessee details of foreign assets and 

income in a return of income filed under 

s.139(1) attracts prosecution under s.50 

of BMA 2015 and attempts in any manner 

to evade tax, penalty that proceedings 

should be initiated and completed U/s 10 

of the BMA before invoking the provisions 

of Chapter of V particularly Section 50 

read with Section 55 is not tenable. 

Section 10 deals with assessment of 

undisclosed foreign income and asset. As 

per section 2(11), undisclosed asset 

located outside India means an asset held 

by the assessee in his name or in respect 

of which he is a beneficial owner, and he 

has no explanation about the source of 

Investment in such asset or the 

explanation given by him is in the opinion 

of the Assessing Officer unsatisfactory. 

The provisions of Section 50 (falling 
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under chapter V) are attracted for failure 

to furnish in a return of income filed any 

information about an asset (including 

financial interest in any entity) located 

outside India. Thus it can be seen the 

proceedings under s 10 and proceedings 

under 5.50 are separate and distinct. It is 

pertinent to point out here that even 

assuming that the assessee has provided 

explanation to the satisfaction of the A.0, 

regarding the source of investment of 

asset located outside India, still 

prosecution under s.50 is attracted for 

failure to furnish any information of asset 

located outside India in return of Income 

filed in the prescribed form setting forth 

such details in the prescribed manner. It 

therefore follows that the process of 

sanctioning prosecution can commence 

even before completion of assessment U/s 

10(3) of the BMA, 2015. The scheme of 

the Act makes It clear that assessment and 

prosecution are not only distinct and 

separate but the two proceedings are 

independent and irrespective of the 

outcome of the assessment under s.10(3) 

of the BMA, 2015. Besides, it has been 

held by the Hon'ble Supreme Court in 

P.Jeyappan Vs S.K. PERUMAL, 1984 AIR 

1693 that the pendency of assessment 

proceedings cannot act as a bar to 

institution of criminal prosecution for 

offences punishable under the provisions 

of law''.  
 

 8.  In the instant case on a careful 

consideration of the aforesaid facts and 

circumstances of the case and the 

provisions of law, we are satisfied that 

there exists a prima facie case to initiate 

prosecution against the petitioner for the 

offence in terms of section 50, 51 of the 

Black Money Act, 2015 and it could not 

be said that a prima facie case is not made 

out against the petitioner. The legal 

position on the issue of quashing of 

criminal proceedings is well-settled that 

the jurisdiction to quash a complaint, FIR 

or a charge-sheet should be exercised 

sparingly and only in exceptional cases 

and Courts should not ordinarily interfere 

with the investigations of cognizable 

offences. However, where the allegations 

made in the FIR or the complaint even if 

taken at their face value and accepted in 

their entirety do not prima facie constitute 

any offence or make out a case against the 

accused, the FIR or the charge-sheet may 

be quashed in exercise of powers under 

Article 226 or inherent powers under 

Section 482 of the Cr.P.C. In the well 

celebrated judgment reported in AIR 1992 

SC 605 State of Haryana and others Vs. 

Ch. Bhajan Lal, also referred by learned 

counsel for the petitioner, Hon'ble 

Supreme Court has carved out certain 

guidelines, wherein proceedings can be 

quashed but cautioned that those 

guidelines should be exercised sparingly 

and that too in the rarest of rare cases. 

Guidelines are as follows: 
 

 (1) Where the allegations made in the 

First Information Report or the complaint, 

even if they are taken at their face value 

and accepted in their entirety to do not 

prima facie constitute any offence or 

make out a case against the accused. 
 (2) Where the allegations in the First 

Information Report and other materials, if 

any, accompanying the FIR do not 

disclose a cognizable offence, justifying 

an investigation by police officers under 

Section 156(1) of the Code except under 

an order of a Magistrate within the 

purview of Section 156(2) of the Code. 
 (3) Where the uncontroverted 

allegations made in the FIR or complaint 

and the evidence collected in support of 

the same do not disclose the commission 
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of any offence and make out a case 

against the accused. 
 (4) Where, the allegations in the FIR 

do not constitute a cognizable offence but 

constitute only a non-cognizable offence, 

no investigation is permitted by a police 

officer without an order of a Magistrate as 

contemplated under Section 155(2) of the 

Code. 
 (5) Where the allegations made in the 

FIR or complaint are so absurd and 

inherently improbable on the basis of 

which no prudent person can every reach 

a just conclusion that there is sufficient 

ground for proceeding against the 

accused. 
 (6) Where there is an express legal 

bar engrafted in any of the provisions of 

the Code or the concerned Act (under 

which a criminal proceeding is instituted) 

to the institution and continuance of the 

proceedings and/or where there is a 

specific provision in the Code or the 

concerned Act, providing efficacious 

redress for the grievance of the aggrieved 

party. 
 (7) Where a criminal proceeding is 

manifestly attended with mala fide and/or 

where the proceeding is maliciously 

instituted with an ulterior motive for 

wreaking vengeance on the accused and 

with a view to spite him due to private 

and personal grudge." 
 

 9.  The issue has been reconsidered 

by the Supreme Court on several 

occasions. In (2003) 6 SCC 195 (Union of 

India vs. Prakash P. Hinduja and Another) 

the Supreme Court narrowed down the 

scope of Ch. Bhajan Lal (supra) and held 

as follows: 
 

 "The grounds on which power under 

Section 482 Cr.P.C. can be exercised to 

quash the criminal proceedings are: (1) 

where the allegations made in the FIR or 

complaint, even if they are taken at their 

face value and accepted in their entirety 

do not prima facie constitute any offence 

or make out a case against the accused, 

(2) where the uncontroverted allegations 

made in the FIR or the complaint and the 

evidence collected in support of the same 

do not disclose the commission of any 

offence and make out a case against the 

accused, (3) where there is an express 

legal bar engrafted in any of the 

provisions of the Code of Criminal 

Procedure or the Act concerned to the 

institution and continuance of the 

proceedings. But this power has to be 

exercised in a rare case and with great 

circumspection."  
 

 In case of State of Haryana v. Bhajan 

Lal & Ors. (supra) also, in guideline 

number 3 it was laid down that where the 

uncontroverted allegations made in the 

FIR or complaint and the evidence 

collected in support of the same do not 

disclose the commission of any offence 

and do not make out a case against the 

accused, the Court may quash the FIR as 

well as the investigations, however a note 

of caution was added by observing that 

the power of quashing a criminal 

proceeding should be exercised sparingly 

and with circumspection and that too in 

the rarest of rare cases. It was held that 

the Court would not be justified in 

embarking upon an inquiry as to the 

reliability or genuineness or otherwise of 

the allegations made in the FIR or the 

complaint.  
 

 In the judgments of Rupan Deol 

Bajaj v. K.P.S. Gill; reported in (1995) 

SCC (Cri) 1059, Rajesh Bajaj v. State of 

NCT of Delhi; reported in (1999) 3 SCC 

259 and Medchl Chemicals & Pharma (P) 
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Ltd. v. Biological E Ltd. & Ors; reported 

in 2000 SCC (Cri) 615, the Apex Court 

clearly held that if a prima facie case is 

made out disclosing the ingredients of the 

offence, Court should not quash the 

complaint. However, it was held that if 

the allegations do not constitute any 

offence as alleged and appear to be 

patently absurd and improbable, Court 

should not hesitate to quash the 

complaint. The note of caution was 

reiterated that while considering such 

petitions the Courts should be very 

circumspect, conscious and careful. Thus, 

there is no controversy about the legal 

proposition that in case a prima facie case 

is made out, the FIR or the proceedings in 

consequence thereof cannot be quashed.  
 

 10.  It was further submitted by the 

learned counsel for the petitioner that the 

entire proceedings against the petitioner 

are malicious and that respondents are 

trying to put 'cart before the horse', it may 

be observed that no specific material was 

indicated in support of alleged plea and 

even otherwise, such questions can not be 

examined by this Court in proceedings 

under Article 226 of the Constitution of 

India. The appreciation of evidence or the 

reliability of the allegations can not be 

examined at this stage. In State of Orissa 

v. Saroj Kumar Sahoo (2005) 13 SCC 540 

it has been held that probabilities of the 

prosecution version can not be analysed at 

this stage. Likewise, the allegations of 

mala fides of the complainant/ 

respondents are of secondary importance. 

The relevant passage reads thus: (SCCp. 

550, para 11) 
 

 "11......It would not be proper for the 

High Court to analyse the case of the 

complainant in the light of all 

probabilities in order to determine 

whether a conviction would be 

sustainable and on such premises arrive at 

a conclusion that the proceedings are to 

be quashed. It would be erroneous to 

assess the material before it and conclude 

that the complaint cannot be proceeded 

with."  
 

 11.  From the above stated case law it 

is apparent that the adjudication of 

questions of facts and appreciation of 

evidence or examining the reliability and 

credibility of the version, does not fall 

within the arena of jurisdiction under 

Article 226 of the Constitution of India. In 

view of the material on record it can not be 

held that the impugned notice or criminal 

proceeding are manifestly attended with 

mala fide and maliciously instituted with an 

ulterior motive for wreaking vengeance on 

the accused and with a view to spite him 

due to private and personal grudge. The 

criminal proceedings can be quashed only 

in accordance with parameters laid down by 

Hon'ble Apex Court in catena of decisions. 

The present petition does not fall in any of 

such category, wherein, this Court can 

exercise jurisdiction under Article 226 of 

the Constitution of India to quash the 

impugned notice and complaints. 
 

 12.  In view of aforementioned facts 

and legal position and considering 

submissions of the parties, allegations 

made against petitioner and perusing the 

material on record including sanction 

order, it could not be said that no prima 

facie case is made out against the petitioner 

or that the petitioner deserves any relief 

claimed by him. The petition lacks merit 

and thus, liable to be dismissed. 
 

 13.  Hence the petition is 

accordingly, dismissed.  
---------- 
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A. Hindu Marriage Act, 1955 - Section 24 - 
Interim maintenance - Object - To provide 
interim maintenance so that the parties in 
whose favour maintenance is awarded is 

able to support herself - Relevant factor - 
Petitioner's own income and the income of 
the respondent. (Para 12) 

Husband Petition for dissolution of marriage – 
Wife moved application for interim maintenance 
– Court below, awarded a lump sum amount of 

Rs. 5000/- towards litigation expenses & a sum 
of Rs. 3,000/- towards interim maintenance for 
the wife and her minor son – Sum of Rs. 3,200/- 

was already awarded to the wife & to his minor 
son, towards interim maintenance in proceedings 
under section 125 Cr.P.C – Amount paid under 

section 125 Cr.P.C. was to be adjusted – For all 
practical purposes, no amount of interim 
maintenance was awarded under section 24 of 

Act 1955 –  Wife First Appeal before High Court 

Held: - High Court modified the judgement by 
directing that wife shall be entitled to a sum of 

Rs. 6,000/- per month towards interim 
maintenance i.e. Rs. 4000/- for herself and Rs. 

2,000/- for minor son. However, the amount of 
maintenance paid and awarded under section 
125 Cr.P.C. shall be adjusted. (Para 20) 
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(Delivered by Hon'ble Rajeev Misra, J.) 
 

 1.  This is defendant's appeal under 

section 19 of Family Court Act, 1984 

(hereinafter referred to as 'Act 1984') arising 

out of judgement and order dated 24.4.2015, 

passed by Principal Judge, Family Court, 

Mathura in Misc. Case No. 294 of 2010 (Smt. 

Prabha Vs. Kapir Kumar Singh) under section 

24 of Act 1984, in Marriage Petition No. 294 

of 2010 (Kapil Kumar Singh Vs. Smt. 

Prabha), whereby application (paper no. 4 Ga) 

filed by defendant-appellant for interim 

maintenance has been decided to the 

dissatisfaction of plaintiff-appellant. 
 

 2.  We have heard Mr. S.S.P. Gupta, 

learned counsel for defendant-appellant. 

Inspite of revision of cause list, no one 

has appeared on behalf of defendant-

respondent even though names of five 

advocates namely, Mr. Amit Kumar 

Srivastava, Mr. Arun Kumar Srivastava, 

Mr. Abhishek Kumar Yadav, Mr. Arun 

Kumar Vishvakarma and Mr. Arun 

Kumar Srivastava are printed in cause list. 
 

 3.  Plaintiff-respondent, Kapil Kumar 

Singh filed Marriage Petition No. 294 of 
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2010 (Kapil Kumar Singh Vs. Smt. 

Prabha) for a decree of dissolution of 

marriage of parties. As per plaint 

allegations, marriage of parties was 

solemnized at Central Goat Research 

Centre, Makhdoom Farrah, Tehsil and 

District Mathura on 28.2.2008. According 

to plaintiff-respondent, conduct of 

defendant-appellant was unbecoming of a 

wife. To the contrary her conduct towards 

plaintiff-respondent and his family 

members was full of cruelty. 

Consequently, the basis of suit for 

dissolution of marriage was cruelty which 

is a ground recognized in law for grant of 

dissolution of marriage, as per section 13 

(i) (a) of Hindu Marriage Act, 1955 

(hereinafter referred to as 'Act 1955'). 
 

4.  Notices were issued to defendant-

appellant. She accordingly appeared in 

Marriage Petition No. 294 of 2010 (Kapil 

Kumar Singh Vs. Smt. Prabha) and filed 

an application dated 16.8.2011 (paper no. 

4 Ga) for interim maintenance for herself 

and her minor child and also litigation 

expenses as contemplated under section 

24 of Act 1955. By means of aforesaid 

application, defend-appellant alleged that 

plaintiff-respondent is employed in R.S. 

Infra Project Pvt. Ltd. Greater Noida and 

is drawing salary to the tune of Rs. 

18,000/- per month. It was further stated 

that plaintiff-respondent has an income of 

Rs. 35,000/- from Agricultural Land. 

Father-in-law of defend-appellant has 

superannuated from his services in the 

Irrigation Department of Government of 

U.P. He has received Rs. 50,000/- towards 

fund and gratuity. He is also getting Rs. 

20,000/- per month towards pension. 

According to defendant-appellant, she is 

unemployed. The son born out of wedlock 

of parties is too young. No arrangement 

has been made by plaintiff-respondent for 

maintenance of his wife and minor son. 

As such it was prayed that defendant-

appellant be awarded interim maintenance 

to the tune of Rs. 15,000/- and a sum of 

Rs. 12,000/- towards litigation expenses. 
 

 5.  Plaintiff-respondent contested the 

application for interim maintenance 

(paper no. 4-Ga) filed by defendant-

appellant. He accordingly, filed his 

objections dated 16.5.2012. According to 

plaintiff-respondent, all the expenses 

which were incurred in delivery of child 

were borne by plaintiff-respondent. The 

salary of plaintiff-respondent is Rs. 9008 

and not Rs. 18,000/- as alleged by 

defendant-appellant. The plaintiff-

respondent has no agricultural income. As 

plaintiff-respondent is residing separately 

from his father, he has no concern with 

finance available with father-in-law of 

defendant-appellant. It was also alleged 

that defendant-appellant is working as a 

teacher in Ideal Public Junior High 

School, Farrah Tehsil, District Mathura, 

from where she is getting salary at the rate 

of Rs. 10,000/- per month. Apart from 

above, defendant-appellant also earns Rs. 

10,000/- from private tution. Father-in-

law of plaintiff-respondent is working as 

Technical Officer at Central Goat 

Research Institute, Makhdoom Farrah, 

from where he is getting a salary of Rs. 

50,000/- per month. Father-in-law of 

plaintiff-respondent also has some tenure 

recorded in his favour from which he 

earns about Rs. 2,00,000/- per annum. 
 

 6.  After exchange of pleadings, 

Court below proceeded to decide 

application for interim maintenance filed 

by defendant-appellant. Upon evaluation 

of material on record, Court below 

concluded that as per salary bill dated 

1.5.2014, salary of plaintiff-respondent is 



926                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Rs. 10,603/-. From the perusal of 

Khatauni 1413 to 1418 Fasli, it is 

established that plaintiff-respondent is 

recorded co-tenure holder along with 

Balbir Singh of Khatauni Khata No. 1447 

area 0.729 hectares. As such, Court below 

concluded that plaintiff-respondent has 

some tenure recorded in his favour. 
 

 7.  The defence raised by plaintiff-

respondent that defendant-appellant is 

working in an institution and drawing a 

salary of Rs. 10,000/- could not be 

established by plaintiff-respondent. 

Similarly, plea raised by plaintiff-

respondent that defendant-appellant earns 

Rs.10,000/- from tuition also could not be 

established by him. Court below 

concluded that defendant-appellant has no 

source of income and therefore, she is 

unable to maintain herself and her minor 

child. Accordingly, Court below opined 

that interest of justice shall be served in 

case some amount towards interim 

maintenance is granted to defendant-

appellant after deducting the amount 

already paid pursuant to direction issued 

under section 125 Cr.P.C. 
 

 8.  It is pertinent to mention here that 

vide order dated 1.6.2012 defendant-

appellant has been awarded a sum of Rs. 

2000/- towards maintenance for herself 

and a sum of Rs. 1,200/- has been 

awarded to minor child of defendant-

appellant. As such, a total sum of Rs. 

3,200/- has been awarded. Court below, 

however, very curiously awarded a sum 

of Rs. 3,000/- towards interim 

maintenance for defendant-appellant and 

her minor son. The amount paid under 

section 125 Cr.P.C. was to be adjusted. 

Apart from the above, a lump sum amount 

of Rs. 5000/- was given towards litigation 

expenses. With the aforesaid directions, 

Court below decided application for 

interim maintenance filed by defendant-

appellant vide order dated 25.4.2015. 

Dissatisfied with the order dated 

25.4.2015, defendant-appellant has come 

up in appeal before this Court. 
 

 9.  Learned counsel for defendant-

appellant in support of appeal has 

submitted that it is an undisputed fact that 

compensation to the tune of Rs. 3,200/- 

was already awarded to defendant-

appellant and her minor son. However, 

Court below in proceedings under Section 

24 of Act 1984, has awarded a sum of Rs. 

3,000/- towards interim maintenance and 

litigation expenses, which have been 

quantified at Rs. 5000/-. Further, while 

granting benefit to defendant-appellant 

under section 24 of Act 1955, Court 

below has also directed that amount 

payable under section 125 Cr.P.C. shall 

be adjusted. Thus, for all practical 

purposes, no amount of interim 

maintenance has been awarded by Court 

below to defendant-appellant and her 

minor son under section 24 of Act 1955. 

He thus submits that the impugned order 

passed by Court below is liable to be set 

aside/modified by this Court. 
 

 10.  It is next submitted that it is an 

admitted position that salary of plaintiff-

respondent is Rs. 10,603/- per month. It is 

also proved on record that certain tenure 

is recorded in favour of plaintiff-

respondent. Taking these two undisputed 

facts into account, Court below ought to 

have sympathetically considered 

application filed by defendant-appellant 

for interim maintenance. However, Court 

below while passing impugned order has 

completely ignored the undisputed 

position as noted herein above, rendering 

the impugned order arbitrary. 
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 11.  Before proceeding to consider 

the submissions urged by learned counsel 

for defendant- appellant, it shall be useful 

to refer to provisions of Section 24 of Act 

1955 which provides for payment of 

interim maintenance and litigation 

expenses. The same is reproduced herein 

below: 
 

 "24. Maintenance pendente lite and 

expenses of proceedings. - Where in any 

proceeding under this Act it appears to 

the court that either the wife or the 

husband, as the case may be, has no 

independent income sufficient for her or 

his support and the necessary expenses of 

the proceeding, it may, on the application 

of the wife or the husband, order the 

respondent to pay to the petitioner the 

expenses of the proceeding, and monthly 

during the proceeding such sum as, 

having regard to the petitioner's own 

income and the income of the respondent, 

it may seem to the court to be reasonable:  
 Provided that the application for the 

payment of the expenses of the proceeding 

and such monthly sum during the 

proceeding shall, as far as possible, be 

disposed of within sixty days from the 

date of service of notice on the wife or the 

husband, as the case may be."  
 

 12.  The object of Section 24 of Act 

1955 is to provide interim maintenance so 

that the parties in whose favour 

maintenance is awarded is able to support 

itself. As such, the meaning of term 

"maintenance" and 'support' needs to be 

referred to, as is defined in Black's Law 

Dictionary (6th Edn., pp.953-54) thus: 
 

 " ... The furnishing by one person to 

another, for his or her support, of the 

means of living, or food, clothing, shelter, 

etc. particularly where the legal relation 

of the parties is such that one is bound to 

support the other, as between father and 

child, or husband and wife." 
 

 13.  Likewise, the word "support" as 

defined in the said dictionary (p. 1439) 

reads as under: 
 

 "That which furnishes a livelihood; a 

source or means of living; subsistence, 

sustenance, maintenance, or living. In a 

broad sense the term includes all such 

means of living as would enable one to 

live in the degree of comfort suitable and 

becoming to his station of life. It is said to 

include anything requisite to housing, 

feeding, clothing, health, proper 

recreation, vacation, traveling expense, 

or other proper cognate purposes; also, 

proper care, nursing, and medical 

attendance in sickness, and suitable 

burial at death."  
 

 14.  From perusal of Section 24 of Act 

1955, it is apparent that there is only one 

indicator in the section, which shall be taken 

into account by a Court for the purpose of 

awarding interim maintenance. Similarly in 

the entire act of 1955, there is no provision, 

which provides relevant factors to be looked 

into by a Court while awarding interim 

maintenance or factors which are required 

to be ignored by a Court while awarding 

interim maintenance. In Neeta Rakesh Jain 

Vs. Jeetmal Jain, 2010 (12) SCC 242 Court 

has considered relevant factors, which are 

required to be taken into consideration by a 

Court while deciding an application under 

Section 24 of Act 1955. Paragraphs 9 and 

10 of aforesaid judgement are relevant for 

the controversy in hand. Accordingly, the 

same are reproduced herein under: 
 

 "9. Section 24 thus provides that in 

any proceeding under the Act, the spouse 
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who has no independent income sufficient 

for her or his support may apply to the 

court to direct the respondent to pay the 

monthly maintenance as the court may 

think reasonable, regard being had to the 

petitioner's own income and the income of 

the respondent. The very language in 

which the section is couched indicates 

that wide discretion has been conferred 

on the court in the matter of an order for 

interim maintenance. Although the 

discretion conferred on the court is wide, 

the section provides the guideline 

inasmuch as while fixing the interim 

maintenance the court has to give due 

regard to the income of the respondent 

and the petitioner's own income.  
 10. In other words, in the matter of 

making an order for interim maintenance, 

the discretion of the court must be guided 

by the criterion provided in the section, 

namely, the means of the parties and also 

after taking into account incidental and 

other relevant factors like social status; 

the background from which both the 

parties come from and the economical 

dependence of the petitioner. Since an 

order for interim maintenance by its very 

nature is temporary, a detailed and 

elaborate exercise by the court may not 

be necessary, but, at the same time, the 

court has got to take all the relevant 

factors into account and arrive at a 

proper amount having regard to the 

factors which are mentioned in the 

statute." 
 

 15.  Subsequently, Apex Court in 

Manish Jain Vs. Akansha Jain, 2017 

(15) SCC 801 has observed as follows in 

paragraph 12: 
 

 "12. The Court exercises a wide 

discretion in the matter of granting 

alimony pendente lite but the discretion is 

judicial and neither arbitrary nor capricious. 

It is to be guided on sound principles of 

matrimonial law and to be exercised within 

the ambit of the provisions of the Act and 

having regard to the object of the Act. The 

Court would not be in a position to judge the 

merits of the rival contentions of the parties 

when deciding an application for interim 

alimony and would not allow its discretion to 

be fettered by the nature of the allegations 

made by them and would not examine the 

merits of the case. Section 24 of the HM Act 

lays down that in arriving at the quantum of 

interim maintenance to be paid by one spouse 

to another, the Court must have regard to the 

appellant's own income and the income of the 

respondent."  
 

 16.  A Division Bench of our Court 

in Lalta Prasad Kushwaha Vs. Jayanti 

Kushwaha, 2019 (2) ADJ 12, after 

considering aforesaid judgements of Apex 

Court observed as follows in paragraphs 

15 and 16: 
 

 "15. Section 24 of the HM Act 

empowers the court in any proceeding under 

the Act, if it appears to the court that either 

the wife or the husband, as the case may be, 

has no independent income sufficient for her 

or his support and the necessary expenses of 

the proceeding, it may, on the application of 

any one of them order the other party to pay 

to the petitioner the expenses of the 

proceeding and monthly maintenance as may 

seem to be reasonable during the 

proceeding, having regard to also the 

income of both the applicant and the 

respondent. Heading of Section 24 of the Act 

is "Maintenance pendente lite and expenses 

of proceedings". The Section, however, does 

not use the word "maintenance"; but the 

word "support" can be interpreted to mean 

as Section 24 is intended to provide for 

maintenance pendente lite. 



2 All.                                   Smt. Dr. Sarita Vs Sri Dr. Vikas Kanaujia  929 

 16. An order for maintenance pendente 

lite or for costs of the proceedings is 

conditional on the circumstance that the wife 

or husband who makes a claim for the same 

has no independent income sufficient for her 

or his support or to meet the necessary 

expenses of the proceeding. It is no answer to 

a claim of maintenance that the wife is 

educated and could support herself. Likewise, 

the financial position of the wife's parents is 

also immaterial. The court must take into 

consideration the status of the parties and the 

capacity of the spouse to pay maintenance 

and whether the applicant has any 

independent income sufficient for her or his 

support. Maintenance is always dependent 

upon factual situation; the court should, 

therefore, mould the claim for maintenance 

determining the quantum based on various 

factors brought before the court." 
 

 17.  Upon perusal of impugned 

judgement in the backdrop of judgements 

referred to above, we find that Court below 

has not adverted itself to the undisputed facts 

that salary of plaintiff-respondent is Rs. 

10,603/- and he also has recorded tenure in 

his favour. The plaintiff-respondent 

deliberately concealed his Agricultural 

income from Court below. Court below 

ought to have taken into consideration the 

aforesaid factors and in that situation, 

amount of interim maintenance awarded to 

defendant-appellant would certainly have 

been more than Rs. 3000/-. 
 

 18.  There is another aspect of 

matter. A sum of Rs. 3,200/- has been 

awarded towards interim maintenance to 

defendant appellant and her minor son in 

proceedings under section 125 Cr.P.C. It 

is impossible even to imagine as to how a 

mother and a minor son can meet their 

daily expenses with a meagre amount of 

Rs. 3,200/-. 

 19.  Considering the law laid down in 

Neeta Rakesh Jain (Supra), and undisputed 

facts of the present case as detailed above, we 

are of the view that Court below has erred in 

law in awarding a sum of Rs. 3000/- towards 

interim maintenance to defendant-appellant 

and her minor child under section 24 of Act 

1955. Court below has further directed that 

amount payable pursuant to order passed 

under section 125 Cr.P.C. shall be adjusted. 

The result of same is that no amount of 

interim maintenance has been awarded to 

defendant-appellant and her minor son. 
 

 20.  In view of the discussions, made 

herein above, we are of the view that 

impugned judgement and order passed by 

Court below needs to be modified to do 

complete justice between the parties. 

Accordingly, we allow this appeal, modify the 

impugned judgement and decree passed by 

Court below by directing that defendant-

appellant shall be entitled to a sum of Rs. 

6,000/- per month towards interim 

maintenance i.e. Rs. 4000/- for herself and Rs. 

2,000/- for minor son. However, the amount 

of maintenance paid and awarded under 

section 125 Cr.P.C. shall be adjusted. 
 

 21.  Appeal is, accordingly, allowed. 
---------- 
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 1.  This is defendant's appeal under 

Section 19 of Family Courts Act, 1984 

(hereinafter refereed to as 'Act 1984'), 

challenging judgement and decree dated 

20.12.2006, passed by Principal Judge, 

Family Court, Meerut in Matrimonial 

Case No. 123 of 2003 (Dr. Vikas 

Kannaujia Vs. Smt. (Dr.) Sarita), under 

section 13 (I) of Hindu Marriage Act 

1955 (hereinafter referred to as 'Act 

1955'), whereby Court below has decreed 

suit of plaintiff respondent and 
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consequently, annulled marriage of 

parties from the date of judgement i.e. 

20.12.2006. 
 

 2.  We have heard Mr. Sujeet Kumar, 

learned counsel for defendant-appellant, 

Mr. Ravi Kiran Jain, learned Senior 

Counsel assisted by Mr. A.P. Paul, 

learned counsel appearing for plaintiff-

respondent. 
 

 3.  According to plaint allegations, 

marriage of plaintiff respondent, was 

solemnized with defendant-appellant on 

20.2.2002 at Delhi in accordance with 

Hindu Rites and Customs. After marriage 

defendant-appellant came to her marital 

home i.e. house of plaintiff-respondent 

situate at Tope Khana Bazar, Meerut 

Cant, District Meerut. It is the case of 

plaintiff-respondent that consummation of 

marriage took place on the first night of 

defendant-appellant at her marital home. 

It is alleged by plaintiff-respondent that 

subsequently, relationship between the 

parties became strained as according to 

plaintiff-respondent, defendant-appellant 

refused to perform her marital obligations 

to the satisfaction of plaintiff-respondent. 

It was also alleged that defendant-

appellant, misbehaved with mother of 

plaintiff-respondent, when she was 

requested to touch feet of elder relatives 

and obtain their blessings. On 22nd 

February, 2002, younger brother of 

defendant-appellant and her maternal aunt 

(mami) are alleged to have visited house 

of plaintiff-respondent for taking 

defendant-appellant to her parental home. 

According to plaintiff-respondent, 

behaviour of younger brother of 

defendant-appellant as well as her 

maternal aunt was neither friendly nor 

cordial and they started to allege 

complaint on behalf of defendant-

appellant. Ultimately, they all left marital 

home of defendant-appellant and went to 

parental home of defendant-appellant at 

Delhi along with defendant-appellant. 

Plaintiff-respondent, brought defendant-

respondent back to her marital home on 

4.3.2002. In the evening of 4.3.2002, they 

both went to Udhampur (Jammu and 

Kashmir) where plaintiff was working as 

an eye surgeon at Kishan Lal Sharma 

Memorial, Rotary Eye Hospital 

Udhampur, However, according to 

plaintiff-respondent, behaviour of 

defendant-appellant with plaintiff 

respondent at Udampur was neither 

cheerful nor congenial. So much so, that 

according to plaintiff-respondent, though 

they were in cohabitation, yet there was 

no establishment of conjugal relations 

between the parties in their seven days of 

stay on account of cold and indifferent 

attitude of defendant-respondent. 

Accordingly, parties returned in the 

morning of 11.3.2002. The thirteenth day 

function (Terahi Ceremony) of elder 

brother of father of plaintiff-respondent 

was scheduled on 17.3.2002 as he expired 

on 10.3.2002.However, according to 

plaintiff-respondent, defendant appellant 

left her marital home in the evening of 

17.3.2002, which conduct is unbecoming 

of a good daughter-in-law. Since then 

defendant-respondent is residing at her 

parental home. Repeated attempts are 

alleged to have been made by plaintiff-

respondent to bring back defendant-

appellant to her marital home but all went 

in vain. Plaintiff-respondent also filed a 

suit under section 9 of Act 1955, which 

was registered as Suit No. 598 of 2002 

(Dr. Vikas Kannaujia Vs. Smt. Dr. Sarita) 

for restitution of conjugal rights. The 

defendant-appellant appeared in aforesaid 

suit and filed an application under section 

24 of Act 1955 claiming interim 
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maintenance and litigation expenses. 

According to plaintiff-respondent, inspite 

of initiation of above mentioned 

proceedings, defendant-appellant refused 

to reside along with plaintiff-respondent 

at her marital home, which is situate at 

Meerut. On the aforesaid factual premise, 

plaintiff-respondent alleged commission 

of 'cruelty' by defendant-appellant upon 

him and consequently prayed for grant of 

a decree of divorce on the ground of 

cruelty as contemplated under section 13 

(1) (i-a) of Act 1955. 
 

 4.  Suit filed by plaintiff-respondent 

was contested by defendant-appellant. 

She filed a written statement whereby, not 

only the plaint allegations were denied but 

also additional pleas were raised. 

According to defendant-appellant, she is a 

well educated lady and never even 

attempted to break matrimonial life. It is 

the parents and other relatives of plaintiff-

respondent who want to break 

matrimonial life of defendant-appellant so 

that plaintiff-respondent could be 

remarried and their lust for dowry could 

be satisfied. The filing of petition under 

section 9 of Act 1955 was admitted to 

defendant-appellant. However, she 

pleaded that in the petition under section 

9 of Act 1955 date was fixed for 

conciliation. However, plaintiff-

respondent did not appear before Court on 

date fixed for conciliation. Ultimately, 

suit under section 9 of Act 1955 was 

withdrawn by plaintiff-respondent and 

thereafter suit for divorce has been filed. 

According to defendant-appellant, the 

above conduct clearly establishes 

malicious motive of plaintiff-respondent 

to bring married life of parties to an end 

without any valid cause. Defendant-

appellant clearly denied commission of 

any physical or mental cruelty upon 

plaintiff-respondent or her family 

members. It was thus prayed that the suit 

is liable to be dismissed. 
 

 5.  The parties went to trial. Plaintiff-

respondent, in support of his case , 

adduced himself as P.W.1. and one 

Mahendra Singh Kannaujia as P.W.2. 

Plaintiff filed 39 documents vide list of 

documents (paper no. 31 Ga to 32 Ga), 

bringing on record the proceedings of 

different cases pending in Courts at Delhi. 

Defendant-appellant in proof of her 

defence adduced herself as D.W. 1 and 

her brother Sandeep as D.W.2. However, 

no documentary evidence was filed by 

her. 
 

 6.  Court below on basis of pleadings 

raised by parties, framed following issues 

for determination: 
 

 a) Whether plaintiff-respondent is 

entitled to decree of annulment of 

marriage solemnized on 22.2.2002 on the 

ground of 'cruelty' against defendant-

appellant?  
 b) Whether Court has j1.50 

"urisdiction to try the suit?  
c) Whether plaintiff-respondent is entitled 

to any relief? 
 

 7.  In respect of Issue no.1, Court 

below concluded that there is no evidence 

with regard to giving of dowry or 

harassment of defendant-appellant on 

account of additional demand of dowry. 

The proceedings for cruelty against wife 

punishable under section 498 A IPC and 

for criminal breach of trust punishable 

under section 406 IPC have been initiated 

by defendant appellant one year after the 

institution of divorce suit. Court below 

further recorded a finding that even 

though defendant appellant is working as 



2 All.                                   Smt. Dr. Sarita Vs Sri Dr. Vikas Kanaujia  933 

a junior Doctor in Lady Harding Hospital, 

New Delhi, yet she has filed a complaint 

under section 125 Cr.P.C. in the Court of 

A.C.M.M, New Delhi. As such, intention 

of defendant appellant is not to have 

maintenance in case of despair and 

destitution but to harass plaintiff-

respondent. The case of defendant-

appellant that plaintiff-respondent and his 

family members caused physical and 

mental cruelty upon defendant-appellant 

was disbelieved by Court below. 

Defendant-appellant herself admitted in 

her cross-examination that she had no 

quarrel with mother-in-law. Her mother-

in-law only scolded her but except for the 

aforesaid, there was no dispute with any 

member in the family of her in-laws. 

There were no differences between 

defendant-appellant and plaintiff-

respondent upto 17.3.2000. It may be 

noted here that except for the solitary 

incident which took place on 17.3.2002, 

when defendant-appellant is alleged to 

left her matrimonial home in the evening 

even though the thirteenth day function 

(terahi) of elder brother of father-in-law 

was going on, no other instance of cruelty 

was pleaded in plaint. However, this 

particular conduct on the part of 

defendant-appellant was not considered 

by Court below to be sufficient enough to 

constitute 'cruelty' as a single instance 

does not constitute 'cruelty'. 
 

 8.  Plea raised by plaintiff respondent 

that there was complete indifference and 

cold attitude on behalf of defendant-

appellant towards plaintiff-respondent 

resulting in deprivation of physical 

pleasure was not accepted by Court 

below. 
 

 9.  However, Court below concluded 

that commission of cruelty by defendant-

appellant upon plaintiff-respondent is 

established from the fact that defendant-

appellant has initiated false criminal cases 

against plaintiff-respondent and her 

family members. Placing reliance upon 

judgement of this Court in Smt. Archana 

Vs. Dr. P.K. Tomar, 2003 (2) AWC 

1119, Court below concluded that such 

act falls within the category of 

commission of cruelty. As such suit for 

divorce filed by plaitiff-respondent was 

decreed on the ground of cruelty vide 

judgement and decree dated 20.12.2006. 
 

 10.  Thus, feeling aggrieved by 

aforesaid judgement and decree, 

defendant-appellant has come to this 

Court by means of present first appeal. 
 

 11.  Mr. Sujeet Kumar, learned 

counsel for defendant-appellant in 

challenge to impugned judgement and 

decree passed by Court below has 

submitted with vehemence that impugned 

judgement and decree passed by Court 

below are liable to be set aside, as the 

same are manifestly illegal and in excess 

of jurisdiction. According to learned 

counsel for defendant-appellant criminal 

proceedings were initiated by defendant-

appellant after expiry of a period of one 

year from date of institution of divorce 

suit. The plaint of divorce suit was not got 

amended to plead that divorce is also 

being prayed on account of initiation of 

false criminal cases. He, further, submits 

that once the aforesaid factum was not 

pleaded in plaint, then evidence in that 

regard could not be looked into as no 

amount of evidence can be looked into 

unless a fact has been pleaded. As there 

was no pleading regarding commission of 

cruelty by defendant-appellant on account 

of initiation of false criminal cases by 

defendant-appellant, pleadings of criminal 
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cases, or documents relating thereto as 

well as judgement rendered therein could 

not be looked into. As such, Court below 

has erred in law in concluding that cruelty 

was committed by defendant-appellant 

upon plaintiff-respondent by initiating 

false criminal cases. As such, conclusion 

drawn by Court below to grant decree of 

divorce in favour of plaintiff-respondent 

on aforesaid basis is unsustainable. 
 

 12.  He next contends that in the plaint, 

except for solitary incident which took place 

in the evening of 17.3.2002, when 

defendant-appellant left her matrimonial 

home when the thirteenth day function 

(terahi) of elder brother of father-in-law of 

defendant-appellant was being performed, 

no other instance of cruelty has been 

detailed. Thus decree of divorce could not 

have been granted even on the ground of 

cruelty as a single incident, does not by 

itself constitute cruelty. 
 

 13.  He lastly, submits that allegation 

made by plaintiff-respondent with regard 

to failure of defendant-appellant to 

perform her obligations as wife and denial 

of physical pleasure to plaintiff-

respondent to his satisfaction on account 

of her indifferent attitude could neither be 

established nor proved in evidence and 

therefore not taken as a ground by Court 

below to award decree of divorce. On 

cumulative strength of aforesaid 

submissions, it is urged by appellant's 

counsel that decree of divorce granted by 

Court below is liable to be set aside by 

this Court. To lend legal support to his 

submissions, he has referred to judgement 

in Deepika Alias Baby Vs. Naresh 

Chandra Singhnia, 2000 (0) AIR (All) 

148; A. Jayachandra Vs. Aneel Kaur, 

2005 (2) SCC 22; Kiran Singh Vs. Shiv 

Kumar, 2013 (10) ADJ 560. 

 14.  Mr. Ravi Kiran Jain, learned 

Senior Counsel assisted by Mr. A.P. Paul, 

learned counsel for plaintiff-respondent 

has supported impugned judgement. 

According to learned Senior Counsel, it is 

established from record that defendant-

appellant has deprived plaintiff-

respondent of sexual pleasure. He has 

relied upon paragraphs 4, 5, and 10 of 

plaint. According to learned Senior 

Counsel, there is no denial of aforesaid by 

plaintiff-respondent in her written 

statement. The findings recorded by Court 

below at page 73 of respondent's paper 

book has been referred to in support of 

aforesaid submission. He then submits 

that admittedly, defendant-appellant is 

daughter-in-law of family. Therefore, it 

was obligatory on her part to behave in 

such a manner which is not unbecoming 

of an obedient daughter-in-law. However, 

contrary to same, defendant-appellant 

misbehaved with her mother-in-law. The 

finding to that effect has been recorded by 

Court below, which is at page 77 of 

respondent's paper book. He further 

submits that commission of physical and 

mental cruelty by defendant-appellant 

upon plaintiff-respondent is well 

established. To buttress his submission he 

has referred to findings recorded by Court 

below which is at page 74 of respondent's 

paper book. Lastly it is urged that parties 

have been living separately since 

17.3.2002 and therefore, there has been an 

irretrievable break down of marriage. As 

such, in view of aforesaid, the decree of 

divorce granted by Court below is not 

liable to be set-aside. Mr. Ravi Kiran Jain 

in support of aforesaid submissions has 

relied upon judgements of Supreme Court 

: G V N Kameswara Rao V/s G Jabilli, 

2002 (2) SCC 296; Parveen Mehta V/s 

Inderjit Mehta, 2002 5 SCC 706; Naveen 

Kohli V/s Neetu Kohli, 2006 (4) SCC 
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558; Samar Ghosh V/s Jaya Ghosh, 2007 

(4) SCC 511; K Srinivas Rao V/s D A 

Deepa, 2013 (5) SCC 226; K Srinivas V/s 

K Sunita, 2014 (16) SCC 34 
 

 15.  We shall refer to the aforesaid 

judgements at appropriate place in the 

subsequent part of this judgement. 
 

 16.  After hearing counsel for parties, 

and upon perusal of record, following 

points of determination arise in this 

appeal: 
 

 A) Whether on the basis of allegations 

made in the plaint, it can be said with 

certainty that plaintiff-respondent has duly 

pleaded and proved commission of 

physical/mental cruelty by defendant-

appellant upon him and therefore, entitled to 

grant of a decree of divorce under section 

13 (i)(a) of Act 1955.  
 B) Whether proceedings of criminal 

case could be looked into or referred to by 

Court below even when criminal 

proceedings were initiated one year after 

the institution of divorce suit and plaint 

was not amended to enlarge the ground of 

cruelty by pleading initiation of false 

criminal proceedings.  
 C) Whether in the absence of any 

application filed under Order 41 Rule 27 

C.P.C. any document filed by the parties 

in appeal has to be ignored mandatorily as 

it is not part of evidence. 
 D) Whether impugned judgement 

and decree passed by Court below has to 

be judged on the reasons recorded in 

judgement or independently of the same. 
 E) Whether judgement and decree 

passed by Court below can be sustained 

on the ground of irretrievable marriage.  
 

 17.  Before proceeding to consider 

the points of determination involved in 

this appeal, it shall be useful to consider 

meaning of the term "cruelty" in the 

context of Act 1955 
 

 18.  The term 'cruelty' has not been 

defined in Act 1955. Consequently, this 

term has been the subject matter of debate 

for long. However, recently a Division 

Bench of this Court in Smt. Sarita Devi 

Vs. Sri Ashok Kumar Singh reported in 

2018 (3) AWC 2328 has considered the 

question of cruelty in detail in paragraphs 

16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27 

and 29 which read as under:- 
 

 "16. In Samar Ghosh vs. Jaya Ghosh 

(2007) 4 SCC 511 Court considered the 

concept of cruelty and referring to Oxford 

Dictionary defines 'cruelty' as 'the quality 

of being cruel; disposition of inflicting 

suffering; delight in or indifference to 

another's pain; mercilessness; hard-

heartedness'. 
17. In Black's Law Dictionary, 8th 

Edition, 2004, term "mental cruelty" has 

been defined as, "a ground for divorce, 

one spouse's course of conduct (not 

involving actual violence) that creates 

such anguish that it endangers the life, 

physical health, or mental health of the 

other spouse." 
 18. The concept of cruelty has been 

summarized in Halsbury's Laws of 

England, Vol.13, 4th Edition Para 1269, 

as under: 
 "The general rule in all cases of 

cruelty is that the entire matrimonial 

relationship must be considered, and that 

rule is of special value when the cruelty 

consists not of violent acts but of injurious 

reproaches, complaints, accusations or 

taunts. In cases where no violence is 

averred, it is undesirable to consider 

judicial pronouncements with a view to 

creating certain categories of acts or 
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conduct as having or lacking the nature 

or quality which renders them capable or 

incapable in all circumstances of 

amounting to cruelty; for it is the effect of 

the conduct rather than its nature which 

is of paramount importance in assessing a 

complaint of cruelty. Whether one spouse 

has been guilty of cruelty to the other is 

essentially a question of fact and 

previously decided cases have little, if 

any, value. The court should bear in mind 

the physical and mental condition of the 

parties as well as their social status, and 

should consider the impact of the 

personality and conduct of one spouse on 

the mind of the other, weighing all 

incidents and quarrels between the 

spouses from that point of view; further, 

the conduct alleged must be examined in 

the light of the complainant's capacity for 

endurance and the extent to which that 

capacity is known to the other spouse. 

Malevolent intention is not essential to 

cruelty but it is an important element 

where it exits."  
 19. In 24 American Jurisprudence 

2d, the term "mental cruelty" has been 

defined as under: 
 "Mental Cruelty as a course of 

unprovoked conduct toward one's spouse 

which causes embarrassment, 

humiliation, and anguish so as to render 

the spouse's life miserable and 

unendurable. The plaintiff must show a 

course of conduct on the part of the 

defendant which so endangers the 

physical or mental health of the plaintiff 

as to render continued cohabitation 

unsafe or improper, although the plaintiff 

need not establish actual instances of 

physical abuse. "  
 20. One of the earliest decision 

considering "mental cruelty" we find is, 

N.G. Dastane v. S. Dastane (1975) 2 SCC 

326, wherein Court has said: 

 "The enquiry therefore has to be 

whether the conduct charges as cruelty is 

of such a character as to cause in the 

mind of the petitioner a reasonable 

apprehension that it will be harmful or 

injurious for him to live with the 

respondent. " 
 21. In Sirajmohmedkhan 

Janmohamadkhan v. Haizunnisa 

Yasinkhan and Anr. (1981) 4 SCC 250 

Court said that a concept of legal cruelty 

changes according to the changes and 

advancement of social concept and 

standards of living. With the advancement 

of our social conceptions, this feature has 

obtained legislative recognition, that a 

second marriage is a sufficient ground for 

separate residence and maintenance. 

Moreover, to establish legal cruelty, it is 

not necessary that physical violence 

should be used. Continuous ill-treatment, 

cessation of marital intercourse, studied 

neglect, indifference on the part of the 

husband, and an assertion on the part of 

the husband that the wife is unchaste are 

all factors which lead to mental or legal 

cruelty. 
 22. In Shobha Rani v. Madhukar 

Reddi, (1988) 1 SCC 105, Court observed 

that word 'cruelty' has not been defined in 

Act, 1955 but legislature, making it a 

ground for divorce under Section 

13(1)(i)(a) of Act, 1955, has made it clear 

that conduct of party in treatment of other 

if amounts to cruelty actual, physical or 

mental or legal is a just reason for grant 

of divorce. Cruelty may be mental or 

physical, intentional or unintentional. If it 

is physical, it is a question of fact about 

degree. If it is mental, the enquiry must 

begin as to the nature of cruel treatment 

and then as to the impact of such 

treatment on the mind of the spouse. 

Whether it caused reasonable 

apprehension that it would be harmful or 
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injurious to live with the other, ultimately, 

is a matter of inference to be drawn by 

taking into account the nature of conduct 

and its effect on the complaining spouse. 

There may, however, be cases where 

conduct complained of itself is bad 

enough and per se unlawful or illegal. 

Then the impact or injurious effect on the 

other spouse need not be enquired into or 

considered. In such cases, cruelty will be 

established if conduct itself is proved or 

admitted. The absence of intention should 

not make any difference in the case, if by 

ordinary sense in human affairs, the act 

complained of could otherwise be 

regarded as cruelty. 
 23. In V. Bhagat v. D. Bhagat (Mrs.), 

(1994) 1 SCC 337 considering the 

concept of "mental cruelty" in the context 

of Section 13(1)(i)(a) of Act, 1984, Court 

said that it can be defined as conduct 

which inflicts upon the other party such 

mental pain and suffering as would make 

it not possible for that party to live with 

other. In other words, mental cruelty must 

be of such a nature that the parties cannot 

reasonably be expected to live together. 

The situation must be such that the 

wronged party cannot reasonably be 

asked to put up with such conduct and 

continue to live with other party. It is not 

necessary to prove that mental cruelty is 

such as to cause injury to the health of 

other party. While arriving at such 

conclusion, regard must be had to the 

social status, educational level of parties, 

the society they move in, the possibility or 

otherwise of the parties ever living 

together in case they are already living 

apart and all other relevant facts and 

circumstances which it is neither possible 

nor desirable to set out exhaustively. 

What is cruelty in one case may not 

amount to cruelty in another case. It is 

thus has to be determined in each case 

having regard to the facts and 

circumstances of each case. 
 24. In Chetan Dass v. Kamla Devi, 

(2001) 4 SCC 250, Court observed that 

matrimonial matters relates to delicate 

human and emotional relationship. It 

demands mutual trust, regard, respect, 

love and affection with sufficient play for 

reasonable adjustments with spouse. The 

relationship has to conform to the social 

norms as well. There is no scope of 

applying the concept of "irretrievably 

broken marriage" as a straitjacket 

formula for grant of relief of divorce but it 

has to be considered in the backdrop of 

facts and circumstances of the case 

concerned. 
 25. In Savitri Pandey v. Prem 

Chandra Panadey, (2002) 2 SCC 73, 

Court held that mental cruelty is the 

conduct of other spouse which causes 

mental suffering or fear to matrimonial 

life of other. Cruelty postulates a 

treatment of party to marriage with such 

conduct as to cause a reasonable 

apprehension in his or her mind that it 

would be harmful or injurious to live with 

other party. Cruelty has to be 

distinguished from ordinary wear and 

tear of family life. 
 27. In Vinita Saxena v. Pankaj 

Pandit, (2006) 3 SCC 778 Court held that 

complaints and reproaches, sometimes of 

ordinary nature, may not be termed as 

'cruelty' but their continuance or 

persistence over a period of time may do 

so which would depends on the facts of 

each case and have to be considered 

carefully by the Court concerned. 
 29. In Samar Ghosh vs. Jaya Ghosh 

(supra) Court said that though no uniform 

standard can be laid down but there are 

some instances which may constitute 

mental cruelty and the same are 

illustrated as under: 
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 "(i) On consideration of complete 

matrimonial life of the parties, acute 

mental pain, agony and suffering as 

would not make possible for the parties to 

live with each other could come within the 

broad parameters of mental cruelty.  
 (ii) On comprehensive appraisal of 

the entire matrimonial life of the parties, 

it becomes abundantly clear that situation 

is such that the wronged party cannot 

reasonably be asked to put up with such 

conduct and continue to live with other 

party. 
 (iii) Mere coldness or lack of 

affection cannot amount to cruelty, 

frequent rudeness of language, petulance 

of manner, indifference and neglect may 

reach such a degree that it makes the 

married life for the other spouse 

absolutely intolerable. 
 (iv) Mental cruelty is a state of mind. 

The feeling of deep anguish, 

disappointment, frustration in one spouse 

caused by the conduct of other for a long 

time may lead to mental cruelty. 
 (v) A sustained course of abusive and 

humiliating treatment calculated to 

torture, discommode or render miserable 

life of the spouse. 
 (vi) Sustained unjustifiable conduct 

and behavior of one spouse actually 

affecting physical and mental health of 

the other spouse. The treatment 

complained of and the resultant danger or 

apprehension must be very grave, 

substantial and weighty. 
 (vii) Sustained reprehensible 

conduct, studied neglect, indifference or 

total departure from the normal standard 

of conjugal kindness causing injury to 

mental health or deriving sadistic 

pleasure can also amount to mental 

cruelty. 
 (viii) The conduct must be much 

more than jealousy, selfishness, 

possessiveness, which causes unhappiness 

and dissatisfaction and emotional upset 

may not be a ground for grant of divorce 

on the ground of mental cruelty. 
 (ix) Mere trivial irritations, quarrels, 

normal wear and tear of the married life 

which happens in day to day life would 

not be adequate for grant of divorce on 

the ground of mental cruelty. 
 (x) The married life should be 

reviewed as a whole and a few isolated 

instances over a period of years will not 

amount to cruelty. The ill-conduct must be 

persistent for a fairly lengthy period, 

where the relationship has deteriorated to 

an extent that because of the acts and 

behavior of a spouse, the wronged party 

finds it extremely difficult to live with the 

other party any longer, may amount to 

mental cruelty. 
 (xi) If a husband submits himself for 

an operation of sterilization without 

medical reasons and without the consent 

or knowledge of his wife and similarly if 

the wife undergoes vasectomy or abortion 

without medical reason or without the 

consent or knowledge of her husband, 

such an act of the spouse may lead to 

mental cruelty. 
 (xii) Unilateral decision of refusal to 

have intercourse for considerable period 

without there being any physical 

incapacity or valid reason may amount to 

mental cruelty. 
 (xiii) Unilateral decision of either 

husband or wife after marriage not to 

have child from the marriage may amount 

to cruelty. 
 (xiv) Where there has been a long 

period of continuous separation, it may 

fairly be concluded that the matrimonial 

bond is beyond repair. The marriage 

becomes a fiction though supported by a 

legal tie. By refusing to sever that tie, the 

law in such cases, does not serve the 
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sanctity of marriage; on the contrary, it 

shows scant regard for the feelings and 

emotions of the parties. In such like 

situations, it may lead to mental cruelty." 
 

 19.  The aforesaid Division Bench 

judgement clearly explains different 

shades of 'cruelty' which by itself are 

sufficient enough to dissolve marriage on 

ground of cruelty. The aforesaid 

judgement also prescribes the mode as to 

how 'cruelty' has to be proved and also the 

manner in which it has to be proved so as 

to grant decree of divorce on ground of 

'cruelty'. 
 

 20.  With the aid of aforesaid 

material, Court has now to examine, 

whether plaintiff-respondent was able to 

successfully establish cruelty on part of 

defendant- appellant and therefore, 

entitled to decree of divorce on the 

aforesaid ground. 
 

 21.  Plaintiff-respondent filed suit for 

divorce on ground of cruelty as 

contemplated under section 13 (1)(i-a) of 

Act 1955. Burden to prove same was 

upon plaintiff-respondent himself. From 

perusal of plaint, it is apparent that 

reference is made to a solitary instance of 

cruelty and otherwise only allegations of 

cruelty have been made. According to 

plaintiff-appellant, thirteenth day function 

(terahi ceremony) of elder brother of 

father of plaintiff-respondent was 

schedule on 17.3.2002 as he expired on 

10.3.2002. According to plaintiff-

respondent, defendant appellant left for 

her marital home in the evening of 

17.3.2002, which conduct does not 

commensurate with her status as 

daughter-in-law. Except for aforesaid 

solitary instance, no other instance of 

cruelty has been alleged in the plaint. 

Court below has returned a finding that 

departure of defendant-respondent from 

her marital home on 17.3.2002 is proved. 

However, Court below did not grant 

decree of divorce in favour of plaintiff-

respondent. It is well settled by now that a 

solitary instance does not constitute 

cruelty by itself as has been held in 

G.V.N. Kameswara Rao Vs. G. Jabilli, 

2002 (2) SCC 296. Paragraph 12 of 

judgement is relevant for the controversy 

in hand, which reads as under: 
 

 "12. The court has to come to a 

conclusion whether the acts committed by 

the counter-petitioner amount to cruelty, 

and it is to be assessed having regard to 

the status of the parties in social life, their 

customs, traditions and other similar 

circumstances. Having regard to the 

sanctity and importance of marriages in a 

community life, the court should consider 

whether the conduct of the counter-

petitioner is such that it has become 

intolerable for the petitioner to suffer any 

longer and to live together is impossible, 

and then only the court can find that there 

is cruelty on the part of the counter-

petitioner. This is to be judged not from a 

solitary incident, but on an overall 

consideration of all relevant 

circumstances."  
                                      (Emphasis added)  
 

 22.  Thus suit of plaintiff-appellant 

could be decreed on the ground of cruelty 

only as pleaded in plaint and also proved 

by plaintiff-appellant. 
 

 23.  However, in the present case 

Court below has decreed suit on the 

ground of cruelty holding that defendant-

respondent has initiated false criminal 

proceedings against plaintiff-respondent. 

It may be noted here that criminal 
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proceedings were initiated by defendant-

appellant one year after institution of 

divorce suit. The suit for divorce was filed 

in the year 2003 but decided vide 

judgement dated 20.12.2006. During this 

entire period, no amendment application 

was filed seeking amendment in plaint, 

whereby, facts regarding initiation of false 

criminal proceedings which have been 

held to cause commission of cruelty could 

be brought on record and therefore, could 

also be taken as a ground of divorce. 
 

 24.  The question is whether in 

absence of any pleading in plaint, divorce 

can be granted on the ground of 

commission of cruelty because of 

initiation of false criminal proceedings by 

wife against husband. Law stands 

crystallized on the aforesaid issue. 

Reference in this regard be made to K. 

Srinivas Rao Vs. D.A. Deepa, 2013 (5) 

SCC 226, wherein it has been held that 

initiation of false criminal cases by wife 

against husband also amounts to 

commission of cruelty. 
 

 25.  However, from record we find 

that during pendency of divorce suit, 

plaintiff-respondent, filed paper no. 31 

Ga, which is list of documents dated 

30.8.2006. By means of aforesaid, 

plaintiff-respondent filed following 

documents before Court below to 

establish commission of cruelty upon 

himself by defendant-appellant on 

aforesaid ground: 
 

 (I) One certified copy of order dated 

9.5.2005 passed by Additional Session 

Judge New Delhi in case State Vs. Vikas 

U/s 498A, 406 and 34 IPC. (paper no. 32-

Ga) 
 (ii) One certified copy of order dated 

01.6.2005 passed by Member Secretary 

Delhi Legal Aid Cell, Patiala Court in 

case State Vs. Sumeri Lal Kanojia (paper 

no. 33-Ga) 
 (iii) One certified copy of order dated 

15.6.2005 passed by The Court of 

Additional Session Judge New Delhi in 

granting Anticipary Bail to Sumeri Lal 

Kanojia and Smt. Prem Lata. (paper no. 

34-Ga) 
 (iv) One certified copy of order dated 

06.7.2005 passed by Additional Session 

Judge New Delhi in case State Vs. Vikas 

U/s 498A, 406 and 34 IPC. (paper no. 35-

Ga) 
 (v) One certified copy of order dated 

12.8.2005 passed by Additional Session 

Judge New Delhi in case State Vs. Vikas 

U/s 498 A, 406 and 34 IPC. (paper no. 36-

Ga) 
 (vi) One certified copy of order dated 

22.8.2005 passed by Additional Session 

Judge New Delhi in case State Vs. Vikas 

U/s 498A, 406 and 34 IPC. (paper no. 37-

Ga) 
 (vii) One certified copy of F.I.R. case 

Crime No. 965 of 2004 dated 05.11.2004 

lodged by Dr. Sarita defendant. (paper no. 

38-Ga) 
 (viii) One certified copy of interim 

application moved by the defendant in 

case no. 928/1 of 2003 U/s 125 Cr.P.C. in 

court of A.C.M.M New Delhi. (paper no. 

39-Ga) 
 

 26.  From perusal of order sheet of 

Case No. 126 of 2003 (Dr. Vikas 

Kannaujia Vs. Smt. (Dr) Sarita) it is 

apparent that on 30.8.2006, Court below 

passed following order: 
 

 "iqdkj djkbZ xbZ i{kdkj gkftj vk;s oknh dh 

vksj ls lwph 31x 31d }kjk 32zx rk 39x isij 

gkftj fd;s x;s rFkk lwph xokg 40x ds lkFk eq[; 

ijh{kk 'kiFk i= ih0MCyw01 Mk0 fodkl dUuksft;k 

41d rFkk ih0MCyw02 Jh egsUnz flag dUuksft;k 42d 
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nkf[ky gq,s i=koyh okLrs ftjg 2-11-06 dks is'k 

gksosA**  
 

 "Case was called out. Parties came 

up. On behalf of the plaintiff, paper nos. 

32Ga to 39 Ga have been produced vide 

lists 31 Ga, 31 Ka. Along with the list of 

witnesses being 40 Ga, affidavit at 

examination-in-chief of P.W-1 Dr. Vikas 

Kannaujia being 41 ka and that of PW-2 

Shri Mahendra Singh Kannaujia being 

42Ka have been filed. File be produced on 

02.11.2006 for cross-examination"  
                  (English Translation by Court)  
 

 27.  There is nothing in the order 

sheet of matrimonial case to indicate that 

documents filed by plaintiff-appellant 

vide list of documents (paper no. 31 Ga) 

were formally admitted in evidence. 
 

 28.  Mr. Ravi Kiran Jain, learned 

Senior Counsel, has tried to support 

impugned judgement by placing reliance 

upon the judgement of Apex Court in K. 

Srinivas Vs. K. Sunita, 2014 (16) SCC 34. 

He has referred to paragraph 6 of the 

judgement, which reads as under: 
 

 "6. Another argument which has 

been articulated on behalf of the learned 

counsel for the respondent is that the 

filing of the criminal complaint has not 

been pleaded in the petition itself. As we 

see it, the criminal complaint was filed by 

the wife after filing of the husband's 

divorce petition, and being subsequent 

events could have been looked into by the 

court. In any event, both the parties were 

fully aware of this facet of cruelty which 

was allegedly suffered by the husband. 

When evidence was led, as also when 

arguments were addressed, objection had 

not been raised on behalf of the 

respondent wife that this aspect of cruelty 

was beyond the pleadings. We are, 

therefore, not impressed by this argument 

raised on her behalf." (Emphasis added)  
 

 29.  On the strength of aforesaid 

observations made by Apex Court, 

learned Senior Counsel has tried to 

impress upon us, that in the present case 

also facts are similar and therefore, decree 

passed by Court below, cannot be faulted 

with on aforesaid ground. 
 

 30.  Mr. Sujeet Kumar, learned 

counsel for defendant-appellant has 

vehemently opposed the submissions 

urged by Mr. Ravi Kiran Jain, learned 

Senior Counsel appearing for plaintiff-

respondent. He submits that admittedly 

factum with regard to commission of 

cruelty by defendant-appellant upon 

plaintiff-respondent on account of 

initiation of false criminal case was not 

pleaded initially nor plaint was got 

amended subsequently. He further 

submits that pleadings decide course of 

evidence which is to be led by parties. 

Therefore, the rule "no amount of 

evidence can be looked into unless a fact 

is pleaded is applicable in this case." He 

thus submits that documents filed by 

plaintiff-respondent in respect of criminal 

cases initiated by defendant-appellant 

could not be looked into by Court below. 

As such, impugned judgement passed by 

Court below on the basis of such 

documents is manifestly illegal. He 

further submits that there is nothing on 

record to show that counsel for plaintiff-

appellant submitted before Court below to 

grant decree of divorce on the ground of 

initiation of false criminal cases by 

defendant appellant. Court below has 

itself concluded to grant divorce decree 

on the said ground. In the light of 

aforesaid facts, judgement rendered in K. 
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Srinivas (Supra) cannot be of any help to 

plaintiff-respondent. Therefore, the decree 

passed by Court below is nonest as it is 

based upon facts not pleaded in plaint nor 

argued by counsel for plaintiff-appellant 

before Court below. 
 

 31.  There is another aspect of 

matter. Documents relating to criminal 

cases lodged by defendant-appellant have 

been filed before Court below by 

plaintiff-respondent vide list of 

documents (paper no. 31 Ga). According 

to counsel for defendant-appellant, no 

reliance could be placed upon such 

documents by Court below unless they 

were admitted in evidence. There is 

nothing on record to show that these 

documents relating to criminal cases 

initiated by defendant-appellant were ever 

admitted in evidence. Consequently, the 

same could not be relied upon by Court 

below. 
 

 32.  The Court is not unmindful of 

section 10 of Act 1984, which provides 

that Court may formulate its own 

procedure. For ready reference Section 10 

of Act 1984 is reproduced herein under: 
 

 "10. Procedure generally.- (1) 

Subject to the other provisions of this Act 

and the rules, the provisions of the Code 

of Civil Procedure, 1908 (5 of 1908) and 

of any other law for the time being in 

force shall apply to the suits and 

proceedings [other than the proceedings 

under Chapter IX of the Code of Criminal 

Procedure, 1973 (2 of 1974)] before a 

Family Court and for the purposes of the 

said provisions of the Code, Family Court 

shall be deemed to be a civil court and 

shall have all the powers of such court.  
 (2) Subject to the other provisions of 

this Act and the rules, the provisions of 

the Code of Criminal Procedure, 1973 (2 

of 1974) or the rules made thereunder, 

shall apply to the proceedings under 

Chapter IX of that Code before a Family 

Court. 
(3) Nothing in sub-section (1) or sub-

section (2) shall prevent a Family Court 

from laying down its own procedure with 

a view to arrive at a settlement in respect 

of the subject-matter of the suit or 

proceedings or at the truth of the facts 

alleged by the one party and denied by the 

other." 
 

 33.  Irrespective of aforesaid, there is 

nothing on record to indicate that 

documents relating to criminal 

proceedings, initiated by defendant-

appellant were admitted in evidence as 

per mandate of Order XIII C.P.C. or 

under Sub-clause 3 of Section 10 of Act 

1984. Thus, documents relating to 

criminal proceedings initiated by 

defendant-appellant did not form part of 

evidence adduced in suit for divorce filed 

by plaintiff-respondent. 
 

 34.  A perusal of impugned 

judgement as well as order sheet of 

divorce suit will go to show that there is 

no recital indicating that documents filed 

vide list of documents (paper no. 31 Ga) 

are proposed to be admitted in evidence. 

As such, there was no opportunity before 

defendant-appellant for admission/denial 

of documents filed vide list of documents 

(paper no. 31 Ga). Learned counsel for 

defendant-appellant further submitted that 

on account of aforesaid no arguments for 

grant of divorce on account of initiation 

of false criminal cases was pressed by 

counsel for plaintiff-respondent. The 

impugned judgement does not contain any 

recital to establish to the contrary. Court 

below itself appears to have culled out 
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this ground for granting decree of divorce, 

which is not permissible in law. 
 

 35.  Learned Senior Counsel has 

tried to support judgement and decree 

passed by Court below on the ground that 

it is proved from record that wife has 

committed physical/mental cruelty upon 

plaintiff-respondent by denying him 

physical pleasure on account of her cold 

and indifferent attitude. To buttress his 

submission, he has invited attention of 

Court to pleadings in plaint, written 

statement as well as finding of Court 

below at page 73 of respondent's paper 

book. He has also referred to paragraphs 

18, 19, 20 and 21 of judgement in 

Parveen Mehta Vs. Inderjit Mehta, 

2002 (5) SCC 706 For ready reference, 

paragraphs 18, 19, 20 and 21 of Praveen 

Mehta's case (Supra) and page 73 of 

respondent's paper book relied upon by 

learned Senior Counsel are reproduced 

herein below: 
 

 "18. Quoting with approval the 

following passage from the judgment in V. 

Bhagat v. D. Bhagat [(1994) 1 SCC 337] 

this Court observed therein: (SCC p. 347, 

para 16)  
 "16. Mental cruelty in Section 

13(1)(i-a) can broadly be defined as that 

conduct which inflicts upon the other 

party such mental pain and suffering as 

would make it not possible for that party 

to live with the other. In other words, 

mental cruelty must be of such a nature 

that the parties cannot reasonably be 

expected to live together. The situation 

must be such that the wronged party 

cannot reasonably be asked to put up with 

such conduct and continue to live with the 

other party. It is not necessary to prove 

that the mental cruelty is such as to cause 

injury to the health of the petitioner. 

While arriving at such conclusion, regard 

must be had to the social status, 

educational level of the parties, the 

society they move in, the possibility or 

otherwise of the parties ever living 

together in case they are already living 

apart and all other relevant facts and 

circumstances which it is neither possible 

nor desirable to set out exhaustively. 

What is cruelty in one case may not 

amount to cruelty in another case. It is a 

matter to be determined in each case 

having regard to the facts and 

circumstances of that case. If it is a case 

of accusations and allegations, regard 

must also be had to the context in which 

they were made."  
 19. Clause (i-a) of sub-section (1) of 

Section 13 of the Act is comprehensive 

enough to include cases of physical as 

also mental cruelty. It was formerly 

thought that actual physical harm or 

reasonable apprehension of it was the 

prime ingredient of this matrimonial 

offence. That doctrine is now repudiated 

and the modern view has been that mental 

cruelty can cause even more grievous 

injury and create in the mind of the 

injured spouse reasonable apprehension 

that it will be harmful or unsafe to live 

with the other party. The principle that 

cruelty may be inferred from the whole 

facts and matrimonial relations of the 

parties and interaction in their daily life 

disclosed by the evidence is of greater 

cogency in cases falling under the head of 

mental cruelty. Thus mental cruelty has to 

be established from the facts (Mulla's 

Hindu Law, 17th Edn., Vol. II, p. 91). 
 20. In the case in hand the 

foundation of the case of "cruelty" as a 

matrimonial offence is based on the 

allegations made by the husband that 

right from day one after marriage the wife 

was not prepared to cooperate with him 
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in having sexual intercourse on account 

of which the marriage could not be 

consummated. When the husband offered 

to have the wife treated medically, she 

refused. As the condition of her health 

deteriorated she became irritating and 

unreasonable in her behaviour towards 

the husband. She misbehaved with his 

friends and relations. She even abused 

him, scolded him and caught hold of his 

shirt collar in the presence of elderly 

persons like Shri S.K. Jain. This Court in 

the case of Dr N.G. Dastanev.S. 

Dastane[(1975) 2 SCC 326 : AIR 1975 

SC 1534] observed: (SCC p. 346, para 

56) 
 "Sex plays an important role in 

marital life and cannot be separated from 

other factors which lend to matrimony a 

sense of fruition and fulfilment."  
21. Cruelty for the purpose of Section 

13(1)(i-a) is to be taken as a behaviour by 

one spouse towards the other, which 

causes reasonable apprehension in the 

mind of the latter that it is not safe for him 

or her to continue the matrimonial 

relationship with the other. Mental cruelty 

is a state of mind and feeling with one of 

the spouses due to the behaviour or 

behavioural pattern by the other. Unlike 

the case of physical cruelty, mental 

cruelty is difficult to establish by direct 

evidence. It is necessarily a matter of 

inference to be drawn from the facts and 

circumstances of the case. A feeling of 

anguish, disappointment and frustration 

in one spouse caused by the conduct of 

the other can only be appreciated on 

assessing the attending facts and 

circumstances in which the two partners 

of matrimonial life have been living. The 

inference has to be drawn from the 

attending facts and circumstances taken 

cumulatively. In case of mental cruelty it 

will not be a correct approach to take an 

instance of misbehaviour in isolation and 

then pose the question whether such 

behaviour is sufficient by itself to cause 

mental cruelty. The approach should be to 

take the cumulative effect of the facts and 

circumstances emerging from the 

evidence on record and then draw a fair 

inference whether the petitioner in the 

divorce petition has been subjected to 

mental cruelty due to conduct of the 

other." 
 

 ..........  
 **dzwjrk dHkh dHkh ,sls dR̀;ks ls Hkh mRiUu 

gksrh gS ftudk dksbZ izR;{k vkSj ewfrZ :i ugh gksrk 

gS vkSj u gh lk{; ls LFkkfir fd;k tk ldrk gSA 

ysfdu budh vuqHkwfr vo'; dh tk ldrh gSa bl 

Js.kh dk rF; bl vfHkdFku es 'kkfey gS fd foi{kh 

us 'kknh ds rRdky ckn lqgkxjkr vkSj mlds ckn 

izkFkhZ ds lkFk nkEiR; thou ds vkuUn dh vuqHkwfr 

vkSj vuqHko ls izkFkhZ dks oafpr j[kk vkSj foi{kh us 

dksbZ lgHkkfxrk ugh dhA**"  
 

 "Cruelty sometimes arises from the 

acts which are not in tangible and 

physical state nor can they be established 

with evidence. But they can certainly be 

realised. This statement includes such a 

category of fact that the opposite party 

deprived the applicant of marital bliss, 

and did not ensure participation, on the 

wedding night immediately after the 

marriage and also on later occasion."  
                 (English Translation by Court)  
 

 36.  In the opinion of Court, recital 

contained in paragraph 3 at page 73 is not 

a finding but a recital regarding 

explanation offered by Court to the 

pleading raised by plaintiff-respondent. 

Even otherwise also when paragraphs 4, 5 

and 10 of plaint relied upon by learned 

Senior Counsel are examined, the same 

appear to be contradictory to paragraphs 3 

and 6 of plaint itself. In other words there 

is no categorical pleading regarding 
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denial of physical pleasure to plaintiff-

appellant after marriage on account of non 

establishment of conjugal relationship 

between parties. Even in cross-

examination of D.W.1, i.e. Dr. Sarita, we 

find that no specific question was put to 

her regarding aforesaid. Reliance placed 

upon written statement of defendant-

appellant is also of no help as 

averments/allegations made in paragraphs 

4, 5 and 10 of plaint were not admitted by 

defendant-appellant. Furthermore, suit 

filed by plaintiff-respondent has not been 

decreed on the ground of denial of 

physical pleasure. Therefore, once Court 

below has not taken this as a basis for 

passing decree of divorce, the impugned 

judgement and decree cannot be 

supported on this ground as judgement 

contains reasons in support of decree. 
 

 37.  Mr. Ravi Kiran Jain, learned 

Senior Counsel has alternatively 

submitted that marriage of parties has 

broken down irretrievably as parties are 

living separately since 2.7.2004, 

therefore, decree of divorce granted by 

Court below should not be reversed. 
 

 38.  The argument raised by learned 

Senior Counsel appears to be attractive at 

the first flush. However, upon deeper 

scrutiny, the same is devoid of substance. 
 

39.  The issue relating to irretrievable 

break down of marriage has been 

considered by a Division Bench of this 

Court in First Appeal No. 525 of 2006 

(Smt. Kavita Sharma Vs. Neeraj 

Sharma) decided on 7.2.2018, wherein it 

has been observed in paragraph 28:- 
 

 "28. The above findings recorded by 

Court below could not be shown perverse 

or contrary to record. Having considered 

the fact that parties are living separately 

from decades, we are also of the view that 

marriage between two is irretrievable and 

has broken down completely. 

Irretrievable breakdown of marriage is 

not a ground for divorce under Act, 1955. 

But, where marriage is beyond repair on 

account of bitterness created by the acts 

of the husband or the wife or of both, 

Courts have always taken irretrievable 

breakdown of marriage as a very weighty 

circumstance amongst others 

necessitating severance of marital tie. A 

marriage which is dead for all purposes 

cannot be revived by the Court's verdict, 

if the parties are not willing. This is 

because marriage involves human 

sentiments and emotions and if they are 

dried-up there is hardly any chance of 

their springing back to life on account of 

artificial reunion created by the Court's 

decree. On the ground of irretrievable 

marriage, Courts have allowed decree of 

divorce and reference may be made to 

Naveen Kohli v. Neelu Kohli (2006) 4 

SCC 558 and Rishikesh Sharma Vs. Saroj 

Sharma, 2006(12) SCALE 282. It is also 

noteworthy that in Naveen Kohli v. Neelu 

Kohli (supra) Court made 

recommendation to Union of India that 

Act, 1955 be amended to incorporate 

irretrievable breakdown of marriage as a 

ground for grant of divorce. "  
 

 40.  Similarly this Court in First 

Appeal No. 792 of 2008 (Ashwani 

Kumar Kohli Vs. Smt. Anita) decided on 

17.11.2016 has also considered this 

question and observed in paragraphs 7, 8, 

10, 11, 12 and 13 as under:- 
 

 "7. Therefore, point for adjudication 

in this appeal is "whether a decree of 

reversal can be passed by granting 

divorce to the appellant on the ground 
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which was not subject matter of 

adjudication before the Court below and 

is being raised for the first time in 

appeal". 
 8. Under the provisions of Act, 1955 

there is no ground like any "irretrievable 

breakdown of marriage", justifying 

divorce. It is a doctrine laid down by 

judicial precedents, in particular, 

Supreme Court in exercise of powers 

under Article 142 of the Constitution has 

granted decree of divorce on the ground 

of irretrievable breakdown of marriage. 
 10. This aspect has been considered 

by this Court in Ram Babu Babeley Vs. 

Smt. Sandhya AIR 2006 (All) 12 = 2006 

AWC 183 and it has laid down certain 

inferences from various authorities of 

Supreme Court, which read as under:- 
 "(i) The irretrievable break down of 

marriage is not a ground for divorce by 

itself. But while scrutinizing the evidence 

on record to determine whether the 

grounds on which divorce is sought are 

made out, this circumstance can be taken 

into consideration as laid down by 

Hon'ble Apex Court in the case of Savitri 

Pandey v. prem Chand Pandey, (2002) 2 

SCC 73 and V. Bhagat versus D. Bhagat, 

AIR 1994 SC 710.  
 (ii) No divorce can be granted on the 

ground of irretrievable break down of 

marriage if the party seeking divorce on 

this ground is himself or herself at fault 

for the above break down as laid down in 

the case of Chetan Dass Versus Kamla 

Devi, AIR 2001 SC 1709, Savitri Pandey 

v. prem Chand Pandey, (2002) 2 SCC 73 

and Shyam Sunder Kohli v. Sushma Kohli, 

(2004) 7 SCC 747. 
 (iii) The decree of divorce on the 

ground that the marriage had been 

irretrievably broken down can be granted 

in those cases where both the parties have 

levelled such allegations against each 

other that the marriage appears to be 

practically dead and the parties can not 

live together as laid down in Chandra 

Kala Trivedi versus Dr. SP Trivedi, 

(1993) 4 SCC 232. 
 (iv)The decree of divorce on the 

ground that the marriage had been 

irretrievably broken down can be granted 

in those cases also where the conduct or 

averments of one party have been so 

much painful for the other party ( who is 

not at fault) that he cannot be expected to 

live with the offending party as laid down 

in the cases of V. Bhagat versus D. 

Bhagat, (supra), Ramesh Chander versus 

Savitri, (1995) 2 SCC 7, Ashok Hurra 

versus Rupa Bipin Zaveri, 1997(3) AWC 

1843 (SC), 1997(3) A.W.C. 1843(SC) and 

A. Jayachandra versus Aneel Kaur, 

(2005) 2 SCC 22.  
 (v) The power to grant divorce on the 

ground of irretrievable break down of 

marriage should be exercised with much 

care and caution in exceptional 

circumstances only in the interest of both 

the parties, as observed by Hon'ble Apex 

Court at paragraph No. 21 of the 

judgment in the case of V. Bhagat and 

Mrs. D. Bhagat, AIR (supra) and at para 

12 in the case of Shyam Sunder Kohli 

versus Sushma Kohli, (supra)." 
 11. The above authorities have been 

followed by this Court in ''Pradeep 

Kumar Vs. Smt. Vijay Lakshmi' in 2015 

(4) ALJ 667 wherein one of us (Hon'ble 

Sudhir Agarwal, J.) was a member of the 

Bench. 
 12. In Vishnu Dutt Sharma Vs. 

Manju Sharma, (2009) 6 SCC 379, it was 

held that under Section 13 of Act 1955 

there is no ground of irretrievable 

breakdown of marriage for granting 

decree of divorce. Court said that it 

cannot add such a ground to Section 13, 

as that would amount to amendment of 
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Act, which is the function of legislature. It 

also referred to some judgments of 

Supreme Court in which dissolution of 

marriage was allowed on the ground of 

irretrievable breakdown but held that 

those judgments do not lay down any 

precedent. Supreme Court very 

categorically observed as under:- 
 "If we grant divorce on the ground of 

irretrievable breakdown, then we shall by 

judicial verdict be adding a clause to 

Section 13 of the Act to the effect that 

irretrievable breakdown of marriage is 

also a ground for divorce. In our opinion, 

this can only be done by the legislature 

and not by the Court. It is for the 

Parliament to enact or amend the law and 

not for the Court. Hence, we do not find 

force in the submission of learned counsel 

for the appellant."  
 13. The above view has been 

followed in Darshan Gupta Vs. Radhika 

Gupta (2013) 9 SCC 1. Similar view was 

expressed in ''Gurubux Singh Vs. 

Harminder Kaur' (2010) 14 SCC 301. 

This Court also has followed the above 

view in Shailesh Kumari Vs. Amod Kumar 

Sachan 2016 (115) ALR 689." 
 

 41.  In the case in hand, we find that 

parties have not been living separately on 

account of their own free will. The record 

shows, it is plaintiff-respondent, who has 

refused to keep defendant-appellant with 

him. The defendant-appellant has herself 

not deserted plaintiff-respondent. In this 

view of the matter, the argument raised by 

learned counsel for plaintiff-respondent 

that there has been an irretrievable break 

down of marriage has no factual 

foundation. That apart this Court in 

Ashwani Kumar Kohli (supra) has held 

that divorce cannot be granted on 

aforesaid ground particularly when such a 

plea is raised by one party alone. In 

addition to aforesaid, decree of divorce was 

not prayed for on ground of irretrievable break 

down of marriage as the parties are alleged to 

have been living separately since 17.3.2002. 

The plaint was presented in the year 2003 

whereas, divorce petition was finally decided 

vide judgement and decree dated 20.12.2006, 

passed by Principal Judge (Family Court), 

Meerut in Matrimonial Case No. 127 of 2003 

(Rajesh Kumar Chaudhary Vs. Savita). For a 

period of fourteen long years, plaintiff-

respondent kept quiet and now for the first 

time, this issue is being raised. We are of the 

considered opinion that in view of what has 

been stated above, plaintiff-respondent is 

estopped from raising this plea. 
 

 42.  In view of discussions made 

herein above, appeal is liable to succeed. 

It is accordingly allowed. Judgement and 

decree dated 20.12.2006, passed by 

Principal Judge, Family Court, Meerut in 

Matrimonial Case No. 123 of 2003 (Dr. 

Vikas Kannaujia Vs. Smt. (Dr.) Sarita), 

are hereby set aside. The suit filed by 

plaintiff respondent shall stand dismissed. 

Parties to bear their own cost.  
---------- 
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Counsel for the Opposite Parties: 

 
A. Cr.P.C., 1973 - Section 397/401 and 

Section 321 -Application for withdrawal 
of prosecution rejected by trial court - 
Public Prosecutor-Duty and powers-  is 

not empowered to exercise his authority 
under Section 321 Cr.P.C. in a whimsical 
and arbitrary manner and to follow the 

command of the Government blindly but 
is required to apply his mind-Discretion 
of Trial Court - is not to be exercised 

mechanically and the consent applied for 
has not to be granted as a matter of 
formality or for the mere asking-
Pendency of Cross Case - not in the 

interest of justice that no decision has 
been taken to withdraw from 
prosecution of the cross case - Trial of 

present case resulting in conviction of 
accused-Revision rendered infructuous.  
                                          (Para 16,17 & 18) 

 
The Public Prosecutor is not empowered to 
exercise its authority under Section 321 Cr.P.C. 

in a whimsical and arbitrary manner and to 
follow the command of the Government blindly 
but he is required to apply his mind on the 

parameters set forth by the Apex Court and 
this power can only be exercised for just, 
reasonable and valid reasons, for public good. 

 
Paucity of evidence is not the only ground on 
which a public prosecutor may withdraw from 
the prosecution. 

 
The Court has to exercise its judicial discretion 
with reference to such material as is then 

available to it and in exercise of this discretion 
the Court has to satisfy itself that the 
executive function of the public prosecutor has 

not been improperly exercised and that the 
grounds urged in support of the application for 
withdrawal are legitimate grounds in 

furtherance of public justice. 
 
The application for withdrawal from 

prosecution moved by prosecutor in the 
present case is not commensurate with the 
guidelines laid down by the Supreme Court in 

Sheo Nandan Paswan and Rajendra Kumar 
Jain (supra), more so when no decision has 

been taken to withdraw from prosecution of 
the cross case, therefore their appears no 

illegality or impropriety in the judgment of the 
Court below whereby the application of the 
Prosecutor to withdraw from prosecution has 

been rejected. 
 
The Session Trial case wherein application 40-

A was moved has been decided on merits by 
the Additional District and Session Judge Court 
No.3, Raibareilly vide judgment and order 
dated 26.04.2017 and accused persons have 

been convicted under section 427 IPC and 
sentenced with fine of Rs. 2000/- each. The 
adjudication of criminal case on merits also 

renders this criminal revision infructuous. The 
revision preferred by the State is devoid of 
merit and liable to be dismissed at the 

admission stage. 
 
Criminal Revision dismissed (E-3)   

 
Case Law relied upon/discussed: - 
 

1. Sheo Nandan Paswan Vs St. of Bihar AIR 
1987 SC Page 877 

2. Ram Naresh Pandey's case 1957 SCR 279: 

(AIR 1957 SC 389) 

3. St. of Ori. Vs Chandrika Mohapatra & ors. 
1977 CRI. L. J. 773 

4. Rajendra Kumar Jain Vs St. through Special 

Police Establishment & ors.  AIR 1980 SC 1510 

(Delivered by Hon’ble Mohd. Faiz Alam 

Khan, J.) 
 

 1.  Heard learned A.G.A. on behalf 

of the State on the point of admission.  
 

 2.  This Criminal Revision has been 

preferred by the State of U.P. against the 

order dated 18.01.2010 of Additional 

District and Sessions Judge Court No. 6, 

Raibareilly, whereby an application No. 

40-A moved under Section 321 of the 

Cr.P.C. to grant permission to withdraw 

from prosecution of Session Trial No. 137 
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of 2007 (State Vs. Amar Bahadur) under 

Sections 147, 148, 149, 307, 427, 506 

I.P.C has been rejected.  
This Revision petition is pending for the 

last ten years at the stage of admission.  
 

 3.  Brief facts necessary for the 

disposal of this criminal revision are that 

one Devendra Bahadur Singh lodged an 

First Information Report that on 

08.02.1995 at about 7:00 p.m. accused 

persons Ayodhya, Amar Bahadur, Om 

Prakash s/o Gajadhar , Shankara and 

Vijay Kumar along with other persons 

started demolishing the boundary wall of 

his plot. On being confronted all accused 

persons fired Gun shots on him. He did 

not get injured in the incident however he 

sustained monetory loss by such 

demolition of the wall. On the 

information so provided by Sri Devendra 

Bahadur Singh an First Information 

Report was registered at Case Crime No. 

46 of 1995 under Sections 147, 148, 149, 

307, 427, 504, 506 I.P.C. at Police Station 

Lal Ganj District Raibareilly.After 

investigation Charge Sheet was also filed 

in the above mentioned sections.  
 

 4.  The case being triable by the 

Court of Sessions was committed to the 

Court of Session and charges in the above 

mentioned sections were framed 

accordingly.  
 

 5.  During the course of trial an 

application (40-A) was moved by Sri 

Ashok Kumar Srivastava District 

Government Counsel (Criminal) 

enclosing therewith the Government 

Order dated 28.02.2009 stating that 

accused Ayodhya Prasad and Smt. 

Shankara Devi had died and the nature of 

Fire Arms, allegdly used in the incident, 

have not been mentioned in the F.I.R. It is 

also stated that nobody had been injured 

in the incident and the incident had 

occurred in the spur of the moment, 

therefore, permission be granted to 

withdraw from the prosecution, so that the 

valuable time of the Court and 

Government money may be saved.  
 

 6.  After hearing parties the Court 

below rejected this application by the 

impugned order dated 18.01.2010 on the 

ground that the fact whether accused 

persons may be convicted or acquitted can 

only be decided after full fledge criminal 

trial, there is a cross version of the 

incident regarding which an F.I.R. had 

also been lodged by the accused persons 

at Case Crime No. 59 of 1995 under 

Section 147, 504, 435, 379, 506, 307 

I.P.C. Section 3(2)(5), 3(1)(10) of SC/ST 

Act, at Police Station Lalganj District 

Raibareilly.The Cross Case is pending in 

the Court of Additional Chief Judicial 

Magistrate Court No.1, Raibareilly and 

both these incidents are stated to have 

occurred on 08.02.1995.The trial Court, 

while rejecting the application, concluded 

that it is not in the interest of justice that 

from amongst cross cases consent be 

given only in one case to withdraw from 

prosecution.  
 

 7.  The Stae Government feeling 

Aggrieved by this order has challenged 

the same in this criminal revision .  
 

 8.  Sri Aniruddh Kumar Singh, 

learned A.G.A. overwhelmingly argued 

that the Court below has passed the 

impugned order without looking into the 

fact that there was no hope of conviction 

in the case as there were inherent 

weaknesses in the case and there is no bar 

to seek withdrawal from prosecution even 

if there is a cross case of the incident 
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remained pending. He further submits that 

a decision to this effect is usually taken by 

the prosecutor and in this case the 

prosecutor after applying his mind came 

to the conclusion that it is for the public 

good and Public peace and in the interest 

of society that he should be permitted to 

withdraw from the prosecution of this 

case, therefore, the Court below has 

materially erred in rejecting the 

application of the prosecutor moved under 

Section 321 of the Cr.P.C. He requested 

that the order of the Court below be 

quashed.  
 

 9.  During the course of argument he 

also submits that the Session Trial No. 

137 of 2007, wherein the above stated 

application for withdrawal from 

prosecution was moved, has also been 

decided on merits by Additional District 

and Sessions Judge Court No.3, 

Raibareilly vide judgment and order dated 

26.04.2017 whereby the accused persons 

Amar Bahadur and Om Prakash have 

been convicted under Section 427 and had 

been sentencedto pay fine of Rs.2000/- 

each or two months simple imprisonment 

in default. He also submits a 

computerized copy of the judgment dated 

26.04.2017 passed in Session Trial No. 

137 of 2007 ,State Vs. Amar Bahadur and 

Others, which has been taken on record.  
 

 10.  I have given thoughtful 

consideration to the submissions of Ld. 

A.G.A. and have also perused the record 

in the background of the arguments.  
 

 Section 321 of the Cr.P.C. provides 

as under:  
 

 "Withdrawal from prosecution. The 

Public Prosecutor or Assistant Public 

Prosecutor in charge of a case may, with 

the consent of the Court, at any time 

before the judgment is pronounced, 

withdraw from the prosecution of any 

person either generally or in respect of 

any one or more of the offences for which 

he is tried; and, upon such withdrawal,-  
 

 (a) if it is made before a charge has 

been framed, the accused shall be 

discharged in respect of such offence or 

offences;  
 (b) if it is made after a charge has 

been framed, or when under this Code no 

charge is required, he shall be acquitted 

in respect of such offence or offences: 

Provided that where such offence-  
 (i) was against any law relating to a 

matter to which the executive power of the 

Union extends, or 
 (ii) was investigated by the Delhi 

Special Police Establishment under the 

Delhi Special Police Establishment Act, 

1946 (25 of 1946 ), or 
 (iii) involved the misappropriation or 

destruction of, or damage to, any property 

belonging to the Central Government, or 
 (iv) was committed by a person in the 

service of the Central Government while 

acting or purporting to act in the 

discharge of his official duty, and the 

Prosecutor in charge of the case hag hot 

been appointed by the Central 

Government, he shall not, unless he hag 

been permitted by the Central 

Government to do so, move the Court for 

its consent to withdraw from the 

prosecution and the Court shall, before 

according consent, direct the Prosecutor 

to produce before it the permission 

granted by the Central Government to 

withdraw from the prosecution." 
 

 11.  The scope and ambit of Section 

321 of the Cr.P.C. was considered by the 

Full Bench of the Allahabad High Court 
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in a public interest litigation namely In Re 

withdrawal of criminal cases by State 

Government (State of U.P. & Others) PIL 

No.16507/2015 decided on 20.02.2017 

where in after discussing at length various 

authorities on the subject the Full Bench 

concluded as under:  
 

 "In the background of the provisions, 

that have been quoted above, and various 

judicial pronouncement, that has been 

noted above, the issues referred are 

answerred by us as follows:  
 Issue No.1: State Government is not at 

all free to exercise its authority under 

Section 321 Cr.P.C. in whimsical or 

arbitrary manner or for extraneous 

considerations apart from just and valid 

reasons.  
 Issue No.II: The decision taken by the 

State Government for withdrawal of the 

case communicated to the Public 

Prosecutor, is open to judicial review under 

Article 226 of the Constitution of India on 

the same parameters as are prescribed for 

invoking the authority of judicial review.  
 Issue No.III: The State Government 

is free to act under the parameters 

provided for to make scrutiny of criminal 

cases pending in subordinate courts to 

find out as to whether they deserve 

withdrawal under Section 321 Cr.P.C. or 

not as it is in the realm of the policy 

decision, and call on the said score has to 

be taken by the State Government and 

same has to be based on the parameters 

required to be observed while moving an 

application for withdrawal of prosecution 

under Section 321 Cr.P.C."  
 

 12.  In Sheo Nandan Paswan vs. 

State of Bihar reported in AIR 1987 

Supreme Court Page 877, Supreme 

Court while expressing majority view 

held as under :-  

 "44. I respectfully agree with the 

legal position flowing from S. 321 of the 

Code of Criminal Procedure as explained 

by Krishna Iyer and Chinnappa Reddy, 

JJ. in respect of cases relating to Bansi 

Lal and Fernandes in R. K. Jain v. State 

through Special Police Establishment, 

(1980) 3 SCR 982 : (AIR 1980 SC 1510). 

In that case Chinnappa eddy, J. has 

summarised the true legal position thus :  
 "1. Under the scheme of the Code 

prosecution of an offender for a serious 

offence is primarily the responsibility of 

the Executive.  
 2.The withdrawal from the 

prosecution is an executive function of the 

Public Prosecutor.  
 3. The discretion to withdraw from 

the prosecution is that of the Public 

Prosecutor and none else, and so, he 

cannot surrender that discretion to 

someone else. 
 4. The Government may suggest to 

the Public Prosecutor that he may 

withdraw from the prosecution but none 

can compel him to do so. 
 5. The Public Prosecutor may 

withdraw from the prosecution not merely 

on the ground of paucity of evidence but 

on other relevant grounds as well in order 

to further the broad ends of public justice, 

public order and peace. The broad ends 

of public justice will certainly include 

appropriate social, economic and, 

political purposes sans Tammany Hall 

enterprise. 
 6. The Public Prosecutor is an 

officer of the Court and responsible to the 

Court. 
 7. The Court performs a supervisory 

function in granting its consent to the 

withdrawal. 
 8. The Court's duty is not to 

reappreciate the grounds which led the 

Public Prosecutor to request withdrawal 



952                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

from the prosecution but to consider 

whether the Public Prosecutor applied his 

mind as a free agent, uninfluenced by 

irrelevant and extraneous considerations. 

The Court has a special duty in this 

regard as it is the ultimate repository of 

legislative confidence in granting or 

withholding its consent to withdrawal 

from the prosecution. 
 We may add it shall be the duty of 

the Public Prosecutor to inform the Court 

and it shall be the duty of the Court to 

apprise itself of the reasons which prompt 

the Public Prosecutor to withdraw from 

the prosecution.. The Court has a 

responsibility and a stake in the 

administration of criminal justice and so 

has the Public Prosecutor, its 'Minister of 

Justice'. Both have a duty to protect the 

administration of criminal justice against 

possible abuse or misuse by the Executive 

by resort to the provisions of S. 321, 

Criminal Procedure Code. The 

independence of the judiciary requires 

that once the case has travelled to the 

Court, the Court and its officers alone 

must have control over the case and 

decide what is to be done in each case."  
 "45. In the circumstances of this case 

I find it difficult to say that the Public 

Prosecutor had not applied his mind to 

the case or had conducted himself in an 

improper way. If in the light of the 

material before him the Public Prosecutor 

has taken the view that there was no 

prospect of securing a conviction of the 

accused it cannot be said that his view is 

an unreasonable one. We should bear in 

mind the nature of the role of a Public 

Prosecutor. He is not a persecutor. He is 

the representative not of an ordinary 

party to a controversy, but of sovereignty 

whose obligation to govern impartially is 

as compelling as its obligation to govern 

at all, and whose interest, therefore, in a 

criminal prosecution is not that it shall 

win a case, but that justice shall be done. 

As such he is in a peculiar and very 

definite sense the servant of the land the 

two-fold aim of which is that guilt shall 

not escape or innocence suffer. He may 

prosecute with earnest and vigour indeed, 

he should do so. But while he may strike 

hard blows, he is not at liberty to strike 

foul ones. It is as much his duty to refrain 

from improper methods calculated to 

produce a wrongful conviction as it is to 

use every legitimate one to bring about a 

just one. (See Berger v. United States, 

(1934) 295 US 78). It is a privilege of an 

accused that he should be prosecuted by a 

Public Prosecutor in all cases involving 

heinous charges whenever the State 

undertakes prosecution. The judgment of 

a Public Prosecutor under S. 321 of the 

Criminal P.C., 1973 cannot be lightly 

interfered with unless the Court comes to 

the conclusion that he has not applied his 

mind or that his decision is not bona 

fide."  
 "70. The section gives no indication 

as to the grounds on which the Public 

Prosecutor may make the application, or 

the considerations on which the Court is 

to grant its consent, The initiative is that 

of the Public Prosecutor and what the 

Court has to do is only to give its consent 

and not to determine any matter 

judicially. The judicial function implicit in 

the exercise of the judicial discretion for 

granting the consent would normally 

mean that the Court has to satisfy itself 

that the executive function of the Public 

Prosecutor has not been improperly 

exercised, or that it is not an attempt to 

interfere with the normal course of justice 

for illegitimate reasons or purposes."  
 "75. Since S. 321 does not give any 

guideline regarding the grounds on which 

a withdrawal application can be made, 
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such guidelines have to be ascertained 

with reference to decided cases under this 

section as well as its predecessor S. 494. I 

do not propose to consider all the 

authorities cited before me for the reason 

that this Court had occasion to consider 

the question in all its aspects in some of 

its decisions. Suffice it to say that in the 

judgments rendered by various High 

Courts, public policy, interests of the 

administration, inexpediency to proceed 

with the prosecution for reasons of State 

and paucity of evidence were considered 

good grounds for withdrawal in many 

cases and not good grounds for 

withdrawal in certain other cases 

depending upon the peculiar facts and 

circumstances of the cases in those 

decisions. AIR 1932 Cal 699 (Giribala 

Dasi v. Mader Gazi), AIR 1943 Sind 161 

(Emperor v. Sital Das) (Milan Mal?), AIR 

1936 Cal 356 (FB) (Harihar Sinha v. 

Emperor), AIR 1941) Patna 233 (FB) 

(The King v. Moule Bux). AIR 1952 Raj 

42 and AIR 1938 PC 266 are some of the 

cases which were brought to our notice."  
 

 13.  The Court than quoted with 

authority the following paragraph from 

Ram Naresh Pandey's case reported in 

1957 SCR 279 : (AIR 1957 SC 389), 

"His discretion in such matters has 

necessarily to be exercised with reference 

to such material as is by then available 

and it is not a prima facie judicial 

determination of any specific issue. The 

Magistrate's functions in these matters are 

not only supplementary, at a higher level, 

to those of the executive but are intended 

to prevent abuse. Section 494 requiring 

the consent of the Court for withdrawal 

by the public prosecutor is more in line 

with this scheme, than with the provisions 

of the Code relating to inquiries and trials 

by Court. It cannot be taken to place on 

the Court the responsibility for a prima 

facie determination of the triable issue. 

For instance the discharge that results 

therefrom need not always conform to the 

standard of "no prima facie case" under 

Sections 209 (1) and 253(1) or of 

'groundlessness' under Sections 209 (2) 

and 253(2). This is not to say that a 

consent is to be lightly given on the 

application of the public prosecutor, 

without a careful and proper scrutiny of 

the grounds on which the application for 

consent is made."  
 

 Supreme Court than quoted excerpts 

from, M. N. Sankaranarayanan Nair v. P. 

V. Balakrishnan ,AIR 1972 SC 496,Bansi 

Lal v. Chandan Lal, AIR 1976 SC 

370,Balwant Singh v. State of Bihar ,AIR 

1977 SC 2265, Subhash Chander v. State 

AIR 1980 SC 423, Rajendra Kumar Jain 

v. State, AIR 1980 SC 1510),Sheonandan 

Paswan. v. State of Bihar, AIR 1983 SC 

1125 and hold in para "77.that all above 

decisions have followed the reasoning of 

Ram Naresh Pandey's case (AIR 1957 SC 

389) and the principles settled in that 

decision were not doubted."  
 It is also desirable to place on record 

the minority view expressed by Chief 

Justice Bhagwati ,as His Lordship than 

was, Speking on behalf of himself and 

Justice Oza in following words :-  
 

 "32. When the application for 

consent to the withdrawal from the 

prosecution comes for consideration, the 

Court has to decide whether to grant such 

consent or not. The function which the 

Court exercises in arriving at this 

decision, as pointed out by this Court in 

State of Bihar v. Ram Naresh, (AIR 1957 

SC 389), is a judicial function. The Court 

has to exercise its judicial discretion with 

reference to such material as is then 
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available to it and in exercise of this 

discretion the Court has to satisfy itself 

that the executive function of the public 

prosecutor has not been improperly 

exercised and that the grounds urged in 

support of the application for withdrawal 

are legitimate grounds in furtherance of 

public justice. The discretion has not to be 

exercised by the Court mechanically and 

the consent applied for has not to be 

granted as a matter of formality or for the 

mere asking. The Court has to consider 

the material placed before it and satisfy 

itself that the grant of consent would 

serve the interest of justice. That is why 

this Court in State of Bihar v. Ram 

Naresh (supra) examined the entire 

material which was available to it for the 

purpose of coming to the conclusion that 

there was no evidence worth the name on 

the basis of which the prosecution could 

be sustained against the accused Mahesh 

Desai. This Court pointed out that 

consent is not to be lightly given on the 

application of public prosecutor "without 

a careful and proper scrutiny of the 

grounds on which the application for 

consent is made".(Emphasis Mine)  
 

 14.  Similarly in State of Orissa vs. 

Chandrika Mohapatra and others 

reported in 1977 CRI. L. J. 773 Supreme 

Court held as under:  
 

 "6. It will, therefore, be seen that it is 

not sufficient for the Public Prosecutor 

merely to say that it is not expedient to 

proceed with the prosecution. He has to 

make out some ground which would show 

that the prosecution is sought to be with-

drawn because inter alia the prosecution 

may not be able to produce sufficient 

evidence to sustain the charge or that the 

prosecution does not appear to be well 

founded or that there are other 

circumstances which clearly show that the 

object of administration of justice would 

not be advanced or furthered by going on 

with the prosecution. The ultimate guiding 

consideration must always be the interest 

of administration of justice and that is the 

touchstone on which the question must be 

determined whether the prosecution 

should be allowed to be withdrawn.  
10. We have already discussed the 

principles which should govern cases of 

this kind where an application is made by 

the Public Prosecutor for grant of consent 

to the withdrawal of prosecution under 

Section 494 of the Criminal Procedure 

Code. We have pointed out that the 

paramount consideration in all these 

cases must be the interest of 

administration of justice. No hard and 

fast rule can be laid down nor can any 

categories of cases be defined in which 

consent should be granted or refused. It 

must ultimately depend on the facts and 

circumstances of each case in the light of 

what is necessary in order to promote the 

ends of justice, because the objective of 

every judicial process must be the 

attainment of justice." 
 

 15.  Supreme Court again considered 

this issue in Rajendra Kumar Jain vs. 

State through Special Police 

Establishment and others reported in 

AIR 1980 Supreme Court 1510 laid 

down the principles which will govern the 

issue of withdrawal of prosecution in Para 

13 A and 14 of the judgment the same are 

produced as under:  
 

 "13-A. We may add, it shall be the 

duty of the Public Prosecutor to inform 

the Court and it shall be the duty of the 

Court to appraise itself of the reasons 

which prompt the Public Prosecutor to 

withdraw from the prosecution. The Court 
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has a responsibility and a stake in the 

administration of criminal justice and so 

has the Public Prosecutor, its 'Minister of 

Justice'. Both have a duty to protect the 

administration of criminal justice against 

possible abuse or misuse by the Executive 

by resort to the provisions of s. 321 

Criminal Procedure Code. The 

independence of the judiciary requires 

that once the case has travelled to the 

Court, the Court and its officers alone 

must have control over the case and 

decide what is to be done in each case.  
14. We have referred to the precedents of 

this Court where it has been said that 

paucity of evidence is not the only ground 

on which the Public Prosecutor may 

withdraw from the prosecution. In the 

past, we have often known how expedient 

and necessary it is in the public interest 

for the Public Prosecutor to withdraw 

from prosecutions arising out of mass 

agitations, communal riots, regional 

disputes, industrial conflicts, student 

unrest etc. Wherever issues involve the 

emotions and there is a surcharge of 

violence in the atmosphere it has often 

been found necessary to withdraw from 

prosecutions in order to restore peace, to 

free the atmosphere from the surcharge of 

violence, to bring about a peaceful 

settlement of issues and to preserve the 

calm which may follow the storm. To 

persist with prosecutions where emotive 

issues are involved in the name of 

vindicating the law may even be utterly 

counter-productive. An elected 

Government, sensitive and responsive to 

the feelings and emotions of the people, 

will be amply justified if for the purpose 

of creating an atmosphere of goodwill or 

for the purpose of not disturbing a calm 

which has descended it decides not to 

prosecute the offenders involved or not to 

proceed further with prosecutions already 

launched. In such matters who but the 

Government, can and should decide in the 

first instance, whether it should be 

baneful or beneficial to launch or 

continue prosecutions. If the Government 

decides that it would be in the public 

interest to withdraw from prosecutions, 

how is the Government to go about this 

task ?" 
 

 16.  From the authorities cited herein 

above it emerges that the Public 

Prosecutor is not empowered to exercise 

its authority under Section 321 Cr.P.C. in 

a whimsical and arbitrary manner and to 

follow the command of the Government 

blindly but he is required to apply his 

mind on the parameters set forth by the 

Apex Court in above mentioned 

authorities and this power can only be 

exercised for just, reasonable and valid 

reasons, for public good, as has been 

specifically held in the cases of Sheo 

Nandan Paswan and Rajendra Kumar Jain 

(Supra) .Moreover, paucity of evidence is 

not the only ground on which a public 

prosecutor may withdraw from the 

prosecution, In fact in the case of 

Rajendra Kumar Jain (Supra) Supreme 

Court has given wide guidelines which 

may guide the State Government in taking 

the decision under Section 321 of the 

Cr.P.C. In Sheo Nandan Paswan (Supra) 

Supreme Court emphasized that when the 

application for consent to the withdrawal 

from the prosecution comes for 

consideration, the Court has to decide 

whether to grant such consent or not. The 

Court has to exercise its judicial 

discretion with reference to such material 

as is then available to it and in exercise of 

this discretion the Court has to satisfy 

itself that the executive function of the 

public prosecutor has not been improperly 

exercised and that the grounds urged in 
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support of the application for withdrawal 

are legitimate grounds in furtherance of 

public justice. The discretion has not to be 

exercised by the Court mechanically and 

the consent applied for has not to be 

granted as a matter of formality or for the 

mere asking.  
 17.  From the principles of Law as 

enunciated in the authorities mentioned 

herein above, the application for 

withdrawal from prosecution moved by 

prosecutor in the present case is not 

commensurate with the guidelines laid 

down by the Supreme Court in Sheo 

Nandan Paswan and Rajendra Kumar Jain 

(supra), more so when no decision has 

been taken to withdraw from prosecution 

of the cross case , therefore their appears 

no illegality or impropriety in the 

judgment of the Court below whereby the 

application of the Prosecutor to withdraw 

from prosecution has been rejected. In 

these circumstances, this Court is of the 

considered view that the findings 

recorded by the trial Court, while 

rejecting the application 40-A of the 

prosecutor under Section 321 of Cr.P.C., 

could not be faulted in any manner and 

there is no requirement of any 

interference in the impugned order.  
 

 18.  Moreover, during the pendency 

of this Revision Petition, the Session Trial 

case wherein application 40-A was moved 

has been decided on merits by the 

Additional District and Session Judge 

Court No.3, Raibareilly vide judgment 

and order dated 26.04.2017 and accused 

persons have been convicted under 

section 427 IPC and sentenced with fine 

of Rs. 2000/- each. The adjudication of 

criminal case on merits also renders this 

criminal revision infructuous. So on this 

score also the revision lacks merits. The 

net result of the above mentioned 

discussion is that the revision preferred by 

the State is devoid of merit and liable to 

be dismissed at the admission stage.  
 

 19.  The revision is dismissed.  
---------- 
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(Delivered by Hon’ble Rakesh Srivastava, J.) 
  
 1.  This first appeal from order has 

been filed challenging the judgment and 

award dated 12.3.2018 passed by the 

Railway Claims Tribunal, Lucknow 

Bench, Lucknow in Case 

No.OA/II/U/870/09, Om Prakash and 

another vs. Union of India and others. 
 

 2.  The claimants-respondents filed a 

claim petition under Section 16 of The 

Railway Claims Tribunal Act, 1987 for 

compensation for the death of their son 

Umesh Kumar as a result of an untoward 

incident. It was alleged that on 21.9.2009, 

Umesh Kumar while travelling from 

Faizabad Railway Station to Rudauli 

Railway Station by train no.3 FBL 

Passenger (Faizabad Lucknow Passenger) 

accidentally fell down from the train at 

Deorakot Railway Station and sustained 

serious injuries. He was admitted in 

District Hospital, Faizabad, where he died 

during his treatment. The deceased, it was 

alleged, was travelling as a bona fide 

passenger holding valid journey ticket, 

which was lost during the incident. 
 

 3.  A written statement was filed on 

behalf of the appellant denying the 

averments made in the claim application. 

Inter alia it was stated therein that the 

alleged incident was not an untoward 

incident and as such it did not fall within 

the ambit of Section 123(c)(2) of the 

Railways Act, 1989 (for short 'Act'). It 

was further alleged that the deceased was 

not a passenger of the train in question. 
 

 4.  After taking into account the oral 

and documentary evidence led by the 

parties, the Tribunal, by the judgment and 

order dated 1.1.2017, held that the 

deceased was a bona fide railway 

passenger and he died as a result of an 

untoward incident in terms of the 

provisions of Section 123 of the Act. The 

tribunal held the claimants-respondents to 

be entitled to compensation of Rs.8 Lakhs 

along with interest. The relevant portion 

of the award is extracted below: - 
 

  "The application is allowed. The 

respondent railway shall pay the applicants a 

sum of Rs.8,00,000/- Rs.Eight lakhs) as per 

apportionment shown above.  
 

  The awarded sum will carry 

simple interest @ 6% per annum as under 
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keeping in view the Gazette Notification 

dated 22.12.2016 effective from 

01.01.2017:  
 

  a) from the date of the 

application till 31.12.2016 on the 

compensation amount of Rs. 4,00,000/- 

existing for the period,  
 

  b) from 01.01.2017 till date of 

the award on the amount of Rs. 8,00,000/- 

existing at present,  
  The Respondent shall pay the 

aforesaid amount together with the 

interest to the applicant within a period of 

90 days from the date of certified copy of 

the order, failing which, the applicant is 

entitled to get interest @ 9% per annum 

from the date of default till actual 

payment.  
 

  i) Out of the compensation 

amount payable to the applicants No. 1 & 

2, namely Om Prakash and Savitri Devi 

(parents of the deceased), a sum of 

Rs.4,00,000/- lakhs each with entire 

proportionate interest on the 

compensation awarded shall be paid to 

them, out of which, Rs. 2,00,000/- each 

shall be paid to them with entire 

proportionate interest by means of ECS 

while remaining amount i.e. Rs. 

2,00,000/- each shall be invested by way 

of fix deposit in a nationalized bank for a 

period of three years. 
 

  ii) No order as to costs. 
 

  iii) Applicants are directed to 

furnish their bank account particulars 

together with copy of pass book in the 

office of Presenting Officer of this 

Tribunal for making payment through 

ECS, failing which the applicants shall 

not be entitled for interest from the date of 

this order till submission of Bank 

particular. 
 

(emphasis supplied)  
 

 5.  Sri Anuj Dayal, learned counsel 

for the appellant, after arguing at some 

length, confined his arguments to the 

interest awarded by the Tribunal and 

submitted that in view of the law laid 

down by the Apex Court in the case of 

Union of India v. Rina Devi, (2019) 3 

SCC 572 the maximum compensation to 

which the respondent is entitled is Rs.8 

Lakhs without interest. 
 

 6.   Per contra, Sri Anil Kumar 

Srivastava, learned counsel for the 

respondents has supported the impugned 

judgment and award. 
 

 7.  Chapter XIII of the Act deals with 

the liability of Railway Administration for 

death and injury to passengers due to 

accidents. The first section of the Chapter, 

defines "untoward incident". Section 123, 

as far as, relevant for the present case, is 

as under: - 
 

  "123. Definitions.--In this 

Chapter, unless the context otherwise 

requires   --  
 

  (c) "untoward incident" 

means-- 

  
  (1) (i) to (iii) omitted being not 

relevant; 
 

  (2) the accidental falling of any 

passenger from a train carrying 

passengers. 
 

 8.  Section 124-A of the Act provides 

as follows: - 
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  "124-A. Compensation on 

account of untoward incident.--When in 

the course of working a railway an 

untoward incident occurs, then whether or 

not there has been any wrongful act, 

neglect or default on the part of the 

Railway Administration such as would 

entitle a passenger who has been injured 

or the dependant of a passenger who has 

been killed to maintain an action and 

recover damages in respect thereof, the 

Railway Administration shall, 

notwithstanding anything contained in 

any other law, be liable to pay 

compensation to such extent as may be 

prescribed and to that extent only for loss 

occasioned by the death of, or injury to, a 

passenger as a result of such untoward 

incident:  

  Provided that no compensation 

shall be payable under this section by the 

Railway Administration if the passenger 

dies or suffers injury due to--  
 

  (a) suicide or attempted suicide 

by him;  
 

  (b) self-inflicted injury;  
 

  (c) his own criminal act; 
 

  (d) any act committed by him in 

a state of intoxication or insanity; 
 

  (e) any natural cause or disease 

or medical or surgical treatment unless 

such treatment becomes necessary due to 

injury caused by the said untoward 

incident.  
 

  Explanation.--For the purposes 

of this section, "passenger" includes--  
 

  (i) a railway servant on duty; 

and 

  (ii) a person who has purchased 

a valid ticket for travelling, by a train 

carrying passengers, on any date or a 

valid platform ticket and becomes a 

victim of an untoward incident." 
 

(emphasis supplied)  
 

 9.  In exercise of the powers 

conferred by Section 129 of the Act, the 

Central Government has framed rules 

known as Railway Accidents and 

Untoward Incidents (Compensation) 

Rules, 1990 (for short 'Rules'). The Rules 

provide for a schedule prescribing the 

amount of compensation payable in 

respect of death and injuries. As per the 

schedule in force at the time of the 

incident the compensation for death was 

Rs.4 Lakhs. During the pendency of the 

claim petition, by a notification dated 

22.12.2016, the schedule to the Rules was 

amended w.e.f. 1.1.2017. The amount of 

compensation, which was earlier fixed at 

Rs.4 Lakhs in case of death was raised to 

Rs.8 Lakhs. 
 

 10.  In Rathi Menon v. Union of 

India, (2001) 3 SCC 714 the Apex Court, 

with reference to a claim under the Act, 

held that the compensation payable would 

be as per the rate of compensation 

applicable as per the rules at the time of 

making of the order for the payment of 

compensation, but in Kalandi Charan 

Sahoo v. South-East Central Railways, 

(2019) 12 SCC 387 after referring to 

Rathi Menon (supra) it was held that the 

right to compensation arises on the date of 

the accident, and the applicable rate of 

compensation would be the one 

applicable at the time of filing of the 

claim petition. The apparent conflict 

between the decisions mentioned above 

was resolved by the Apex Court in the 
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case of Rina Devi (supra). In the said case 

the Apex Court inter alia considered the 

following questions: - 
 

  "15.1. i) Whether the quantum 

of compensation should be as per the 

prescribed rate of compensation as on the 

date of application/incident or on the date 

of order awarding compensation;  
 

  ii) Whether principle of strict 

liability applies; 
 

  iii) Whether presence of a body 

near the railway track is enough to 

maintain a claim; 
 

  iv) Rate of interest. 
 

 11.  In relation to the first question, 

in paragraphs 18 and 19 of Rina Devi 

(supra), the Apex Court opined as under: 

- 
 

  18. ... We are of the view that 

law in the present context should be taken 

to be that the liability will accrue on the 

date of the accident and the amount 

applicable as on that date will be the 

amount recoverable but the claimant will 

get interest from the date of accident till 

the payment at such rate as may be 

considered just and fair from time to time. 

In this context, rate of interest applicable 

in motor accident claim cases can be held 

to be reasonable and fair. Once concept 

of interest has been introduced, principles 

of the Workmen Compensation Act can 

certainly be applied and judgment of the 

four-Judge Bench in Pratap Narain Singh 

Deo will fully apply. Wherever it is found 

that the revised amount of applicable 

compensation as on the date of award of 

the Tribunal is less than the prescribed 

amount of compensation as on the date of 

accident with interest, higher of the two 

amounts ought to be awarded on the 

principle of beneficial legislation. Present 

legislation is certainly a piece of 

beneficent legislation. 
 

  19. Accordingly, we conclude 

that compensation will be payable as 

applicable on the date of the accident 

with interest as may be considered 

reasonable from time to time on the same 

pattern as in accident claim cases. If the 

amount so calculated is less than the 

amount prescribed as on the date of the 

award of the Tribunal, the claimant will 

be entitled to higher of the two amounts. 

This order will not affect the awards 

which have already become final and 

where limitation for challenging such 

awards has expired, this order will not by 

itself be a ground for condonation of 

delay. Seeming conflict in Rathi Menon 

and Kalandi Charan Sahoo stands 

explained accordingly. The four-Judge 

Bench judgment in Pratap Narain Singh 

Deo holds the field on the subject and 

squarely applies to the present situation. 

Compensation as applicable on the date 

of the accident has to be given with 

reasonable interest and to give effect to 

the mandate of beneficial legislation, if 

compensation as provided on the date of 

award of the Tribunal is higher than 

unrevised amount with interest, the higher 

of the two amounts has to be given." 
 

(emphasis supplied)  
 

 12.  Even though the entire principle 

of law was lucidly explained by the Apex 

Court in the case of Rina Devi (supra), 

Apex Court further clarified the law as 

laid down in Rina Devi case (supra) in 

Union of India v. Radha Yadav, (2019) 3 

SCC 410 in the following manner: - 
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  "11. The issue raised in the matter 

does not really require any elaboration as in 

our view, the judgment of this Court in Rina 

Devi [Union of India v. Rina Devi, (2019) 3 

SCC 572] is very clear. What this Court has 

laid down is that the amount of 

compensation payable on the date of 

accident with reasonable rate of interest 

shall first be calculated. If the amount so 

calculated is less than the amount prescribed 

as on the date of the award, the claimant 

would be entitled to higher of these two 

amounts. Therefore, if the liability had 

arisen before the amendment was brought 

in, the basic figure would be as per the 

Schedule as was in existence before the 

amendment and on such basic figure 

reasonable rate of interest would be 

calculated. If there be any difference 

between the amount so calculated and the 

amount prescribed in the Schedule as on the 

date of the award, the higher of two figures 

would be the measure of compensation. For 

instance, in case of a death in an accident 

which occurred before amendment, the 

basic figure would be Rs 4,00,000. If, after 

applying reasonable rate of interest, the final 

figure were to be less than Rs 8,00,000, 

which was brought in by way of 

amendment, the claimant would be entitled 

to Rs 8,00,000. If, however, the amount of 

original compensation with rate of interest 

were to exceed the sum of Rs 8,00,000 the 

compensation would be in terms of figure in 

excess of Rs 8,00,000. The idea is to afford 

the benefit of the amendment, to the extent 

possible. Thus, according to us, the matter is 

crystal clear. The issue does not need any 

further clarification or elaboration.  
 

(emphasis supplied)  
 

 13.  Thus, while dealing with a railway 

claim arising out of the death of a 

passenger where the claim was instituted 

before the amendment and the award is 

given post the amendment and the basic 

compensation of Rs.4 Lakhs, along with 

interest does not exceed Rs.8 Lakhs, the 

claimant shall be entitled to the 

compensation of Rs.8 Lakhs, keeping in 

view the beneficent nature of the 

legislation and the law laid down by the 

Apex Court in the case of Rina Devi 

(supra). On the other hand, where the 

claim was instituted before amendment, 

but the award was given post the 

amendment and the basic compensation 

of Rs.4 Lakhs along with interest exceeds 

Rs.8 Lakhs, the said amount shall be 

payable as it is. 
 

 14.  It is now to be seen as to 

whether the computation of compensation 

by the Tribunal in the present matter is in 

accordance with law or not. 
 

 15.  In view of the settled legal 

position, the Tribunal ought to have first 

calculated the compensation as per the 

schedule operating on the date of the 

accident, along with a reasonable rate of 

interest applicable till the date of award. If 

the amount, so calculated, was less than 

the amount prescribed under the schedule 

on the date of award, the Tribunal should 

have awarded the higher of the said two 

amounts towards compensation. 
 

 16.  In the case at hand, the accident 

and death occurred on 21.9.2009. The 

award was made by the Tribunal on 

12.3.2018. On the date of accident the 

compensation payable for death was Rs.4 

Lakhs whereas on the date of award it was 

enhanced to Rs.8 Lakhs. The Tribunal 

should have taken Rs.4 Lakhs as the basic 

figure and should have calculated the 

compensation by applying simple interest 

@ 6% per annum, as awarded by the 
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Tribunal in this case, from the date of 

filing of claim petition till the date of 

award. 
 

 17.  After taking Rs.4 Lakhs as basic 

figure, if the interest is calculated on the 

said amount @ 6% w.e.f. 21.9.2009 i.e. 

the date of accident till the date of award 

i.e. 12.3.2009, the amount comes to less 

than Rs.8 Lakhs. On the date of award the 

compensation payable in case of death 

was Rs.8 Lakhs and in view of Rina Devi 

(supra), the Tribunal ought to have 

awarded the compensation of Rs.8 Lakhs. 

The Tribunal has erred in awarding 

interest over and above Rs.8 Lakhs. 
 

 18.  The Tribunal has apportioned 

the compensation between the claimants-

respondents. Both of them have been 

awarded Rs.4 Lakhs each. The Tribunal 

has issued directions for the payment of 

half the amount of compensation to the 

claimants and for the balance amount to 

be invested in a fixed deposit account in 

some nationalized bank for a period of 

three years. 
 

 19.  The claimants-respondent nos.1 

and 2 are 54 and 51 years of age 

respectively. More than 10 years have 

passed since the unfortunate incident 

occurred. There is evidence on record that 

respondent no.1 is suffering from severe 

lung disorder and his kidney is also 

affected and the respondents are in dire 

need of money to take care of medical 

expenses of respondent no.1. 
 

 20.  In view of the above, the 

judgment and award dated 12.3.2018 is 

modified and the claimants-respondents 

are held entitled to a sum of Rs.8 Lakhs as 

per the apportionment mentioned in the 

award and in view of the law laid down 

by the Apex Court in the case of A.V. 

Padma v. R. Venugopal, (2012) 3 SCC 

378 the appellant is directed to release the 

entire decretal amount of Rs.8 Lakhs in 

favour of the claimants-respondents 

forthwith. 
 

 21.  No order as to costs. 
 

 22.  The appeal stands disposed of 

accordingly.  
---------- 
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Although there is no period of limitation 
provided for filing the writ petition under 

Article 226 of the Constitution of India, yet it 
should be filed within a reasonable period of 
time. Delay and latches are relevant factor for 

a Court of Law to determine the question as to 
whether the petitioners are entitled to the 
benefit which has been provided to others or 

not. (Para 34 & 36) 
 
Writ Petition dismissed(E-10) 
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11. St of U.P. thru Secy (Revenue Deptt.)  Lko 
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(Delivered by Hon’ble Irshad Ali, J.) 
 

 1).  Heard Sri L.P. Mishra, learned 

counsel for the petitioners and to Sri 

Kuldeep Pati Tripathi, learned Additional 

Advocate General for the State-

respondents and Sri Ashok Shukla, 

learned counsel for the respondent-

Commission. 
 

 2).   Brief fact of the case is that 49 

vacancies were requisitioned to the 

Commission for initiation of selection 

proceeding on the post of Sub Registrar 

and Auditor Panchayat. In pursuance 

thereof, an advertisement was issued 

inviting applications from the eligible and 

qualified candidates in the year 2001. The 

petitioners having eligibility criteria as 

prescribed under the advertisement 

applied for the post of Sub Registrar as 

well as on the post of Auditor Panchayat. 
 

 3).   A selection proceeding was 

conducted and result of the same was 

declared by reducing the vacancies from 

49 to 10. In the said selection, the 

petitioners were selected on the post of 

Auditor Panchayat and joined the post 

under bonafide belief that the vacancies 

have been reduced on genuine grounds. 

One Anoop Kumar Singh filed Writ 

Petition No.1697 (SB) of 2010 (Anoop 

Kumar Singh Vs. State of U.P. and 

others), wherein after exchange of 

affidavits, this Court passed a judgment 

with the following direction: 
 

  "Resultantly, the writ petition is 

allowed in the following terms.  
 

  1. Since no other candidate, 

who participated in the 

selection/examination held pursuant to 

the advertisement issued in the month of 

February, 2001, has approached this 

Court, the directions which are being 

issued in this judgment and order shall be 

confined to the petitioner alone. 
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  2. U.P. Public Service 

Commission shall consider the 

candidature of the petitioner for his 

selection to the post of Sub-Registrar in 

accordance with his merit on the basis of 

U.P. State Combined Subordinate 

Services Examination-2001 and in case 

based on his merit, the petitioner gets 

selected to the post of Sub-Registrar, 

recommendation to the State Government 

for his appointment shall be made by the 

Commission. 
 

  3. The recommendation which 

may be made by the Commission in 

respect of the petitioner's appointment to 

the post of Sub-Registrar shall thereafter 

be considered by the State Government in 

accordance with the law and in case the 

petitioner is found suitable and fit, he 

shall be appointed on the post of Sub-

Registrar against an existing vacancy. 

However, in case at present no vacancy is 

available, he shall be appointed and 

adjusted against any other future vacancy 

which may occur. The aforesaid exercise 

shall be completed by the State 

Government and the Commission within a 

period of four months from the date of 

presentation of a certified copy of this 

order." 
 

 4).   After the judgment passed on 

29.11.2017, the reasons in regard to 

reducing of vacancies from 49 to 10 came 

in the knowledge of the petitioners and 

thereafter, the present writ petition was 

filed before this Court with the prayer to 

quash the decision taken by the 

respondents in reducing the number of 

vacancies of the post of Sub Registrar 

from 49 to 10 for which the combined 

state public service examination was 

conducted with the prayer for issuance of 

writ of mandamus commanding the 

respondents to appoint the petitioners on 

the post of Sub Registrar on the ground 

considered by this Court in the judgment 

referred herein above. 
 

 5).   Learned counsel for the 

petitioners submitted that at the time of 

reducing the vacancies, the reasons were 

not known to the petitioners. It came in 

the knowledge of the petitioners, when 

the judgment by this Court was delivered, 

wherein the ground was placed before this 

Court and was recorded in the judgment. 

Therefore, there are no latches on the part 

of the petitioners in approaching to this 

Court. At earlier point of time, the reasons 

were not known to the petitioners, 

therefore, they cannot be blamed for the 

same. 
 

 6).   His next submission is that the 

proceeding under Article 226 of the 

Constitution of India is the proceeding of 

equity jurisdiction and in case there is 

arbitrariness on the part of the State and 

after coming to know the illegalities 

committed, the person aggrieved has right 

to come to this Court. He further 

submitted that no discrimination or 

distinction can be carved out between the 

candidates, who are on equal footing and 

have participated in a selection 

proceeding under bonafide belief that 

their right shall not be curtailed on the 

discrimination created by the State 

Government. He placed reliance upon 

certain judgments, which are as under: 
 

  i) Prem Chandra and others 

Vs. State of U.P. and others; Special 

Appeal No.377 of 2008. 
 

  ii) State of Uttar Pradesh and 

another Vs. Santosh Kumar Mishra 

and another; (2010) 9 SCC 52. 
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  iii) K.C. Sharma and others 

Vs. Union of India and others; (1997) 6 

SCC 721. 
 

  iv) Inder Pal Yadav and 

others Vs. Union of India and others; 

(1985) 2 SCC 648. 
 

  v) State of Karnataka and 

others vs. C. Lalitha; (2006) 2 SCC 747. 
 

 7).   On the other hand, learned 

Additional Advocate General and Sri 

Ashok Shukla, learned counsel for the 

respondents submitted that the petitioners 

have approached to this Court after a long 

delay of almost 15 years, as the 

advertisement was issued in the year 2001 

and the selection was completed in the 

year 2003, therefore, they are not entitled 

to get relief, as claimed in the present writ 

petition. 
 

 8).   Learned Additional Advocate 

General placed reliance upon certain 

judgments on the point that under Article 

226 of the Constitution of India, writ 

petition is not maintainable on the ground 

of latches in regard to those persons, who 

are not vigilant in regard to their rights. 

The judgments relied upon by learned 

Additional Advocate General are referred 

herein below: 
 

  i) U.P. Jal Nigam and another 

Vs. Jaswant Singh and another; (2006) 

11 SCC 464. 
 

  ii) State of Uttaranchal and 

another Vs. Shiv Charan Singh Bhandari 

and others; (2013) 12 SCC 179. 
 

  iii) New Delhi Municipal 

Council Vs. Pan Singh and others; AIR 

2007 Supreme Court 1365. 

  iv) Tridip Kumar Dingal and 

others Vs. State of West Bengal and 

others; (2009) 1 SCC 768. 
 

  v) State of U.P. through its 

Secretary (Revenue Deptt.) Lko. and 

others Vs. Dan Bahadur Singh 680 (SS) 

2015; Special Appeal Defective No.17 of 

2016. 
  vi) State of U.P. through its 

Secretary (Revenue Deptt.) Lko. and 

others Vs. Shyam Lal 425 (SS) 2011 

(Special Appeal Defective No.147 of 

2016). 
 

 9).   Having heard the rival 

contentions advanced by learned counsel 

for the parties, I perused the material on 

record and the judgments relied upon by 

learned counsel for the parties. 
 

 10).   To resolve the controversy 

involved in the present writ petition, 

relevant portion of the judgments relied 

upon by learned counsel for the parties 

are being quoted below; 
 

  :- The judgments relied upon by 

learned counsel for the petitioners:  
 

  i) Prem Chandra and others 

Vs. State of U.P. and others (Supra): 
 

  "A peculiar and a piquant 

situation has arisen in the instant case, 

where it is not the case, that an aspirant 

of the higher post in service on becoming 

eligible for promotion or a person seeking 

direct appointment on the date when he is 

to be considered for such a promotion or 

appointment, seeks to interpret the rule of 

recruitment in a particular manner, 

looking to the past practice, to his 

advantage, but here is a case, where the 

appellants were excluded from 
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consideration of their appointment at the 

relevant time earlier, by interpreting the 

rule to their disadvantage, and were made 

to believe that likewise their candidature 

shall be considered later on, for which 

various circulars and instructions were 

also issued by the State Government, but 

when their turn came for getting 

employment, they are again being put out 

of consideration, by interpreting the rule 

in a different manner.  
 

  Injustice thus, caused to them, 

in the hands of the State Government, 

therefore, requires to be corrected.  
 

  We also take notice of the fact 

that under the present advertisement, 766 

vacancies have been notified, therefore, 

the present appellants, who are much less 

in number, can also be considered for 

appointment, leaving sizeable vacancies 

for the rest of the candidates.  
 

  We, therefore, dispose of these 

special appeals with the direction that the 

appellants' cases shall be considered in 

accordance with the pre-existing practice 

by considering their appointment on the 

basis of their merit taking their batches 

into consideration as was being done 

earlier but this process would be 

available only for the appellants and they 

would be accommodated if they are 

otherwise found eligible and the 

remaining vacancies would be filled in by 

following Rule 15 (2) strictly as directed 

by the learned Single Judge."  
 

  ii) State of Uttar Pradesh and 

another Vs. Santosh Kumar Mishra 

and another Supra: 
 

  "41. It is on account of a 

deliberate decision taken by the State 

Government that the private Respondents 

were left out of the zone of consideration 

for appointment as Pharmacists in order 

to accommodate those who had obtained 

their diplomas earlier. The decision taken 

by the State Government at that time to 

accommodate the diploma- holders in 

batches against their respective years can 

no doubt be discontinued at a later stage, 

but not to the disadvantage of those who 

had been deprived of an opportunity of 

being appointed by virtue of the same 

Rules. In our view, the same decision 

which was taken to deprive the private 

Respondents from being appointed, could 

not now be discarded, once again to their 

disadvantage to prevent them from being 

appointed, introducing the concept of 

merit selection at a later stage. The same 

may be introduced after the private 

Respondents and those similarly-situated 

persons have been accommodated."  
 

 iii) K.C. Sharma and others Vs. 

Union of India and others (Supra): 
 

 "6. Having regarding to the facts and 

circumstances of the case, we are of the 

view that this was a fit case in which the 

Tribunal should have condoned the delay 

in the filing of the application and the 

appellants should have been given relief 

in the same terms as was granted by the 

Full Bench of the Tribunal. The appeal is, 

therefore, allowed, the impugned 

judgment of the Tribunal is set aside, the 

delay in filing of O.A. No. 774 of 199 is 

condoned and the said application is 

allowed. The appellants would be entitled 

to the same relief in matter of pension as 

has been granted by the Full Bench of the 

Tribunal in its judgment dated December 

16, 1993 in O.A. Nos. 395-403 of 1993 

and connected matters. No order as to 

costs."  
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  iv) Inder Pal Yadav and 

others Vs. Union of India and others 

(Supra): 
 

  "5. The scheme envisages that it 

would be applicable to casual labour on 

projects who were In service as on January 

1, 1984. The choice of this date does not 

commend, for it is likely to introduce an 

invidious distinction between similarly 

situated persons and expose some workmen 

to arbitrary discrimination flowing from 

fortuitous court's order, since, in some 

matters, the court granted interim stay 

before the workmen could be retrenched 

while some other were not so fortunate. 

Those in respect of when the Court granted 

interim relief by stay suspension of the 

order of retrenchment, they would be 

treated in service on January 1, 1984 while 

others who fail to obtain interim relief 

though similarly situated would be pushed 

down in the implementation of the scheme. 

Therefore, those who could not come to the 

Court need not be at a comparative 

disadvantage to those who rushed in here. If 

they are otherwise similarly situated, they 

are entitled to similar treatment. Keeping in 

view all the aspects of the matter, the Court 

modifies part 5.1 (a) (i) of the scheme by 

modifying the date from 1.1.1984 to 1.1. 

1981. With this modification and 

consequent rescheduling in absorption from 

that date onward, the scheme framed by 

Railway Ministry is accepted and a 

direction is given that it must be 

implemented by re-casting the stages 

consistent with the change in the date as 

herein directed."  
 

  v) State of Karnataka and 

others vs. C. Lalitha (Supra): 
 

  "29. Service jurisprudence 

evolved by this Court from time to time 

postulates that all persons similarly 

situated should be treated similarly. Only 

because one person has approached the 

court that would not mean that persons 

similarly situated should be treated 

differently. It is furthermore well-settled 

that the question of seniority should be 

governed by the rules. It may be true that 

this Court took notice of the subsequent 

events, namely, that in the meantime she 

had also been promoted as Assistant 

Commissioner which was a Category I 

Post but the direction to create a 

supernumerary post to adjust her must be 

held to have been issued only with a view 

to accommodate her therein as otherwise 

she might have been reverted and not for 

the purpose of conferring a benefit to 

which she was not otherwise entitled to."  
 

  :- Sri Kuldeep Pati Tripathi, 

learned Additional Advocate General 

placed reliance in support of his 

submissions on following judgments:  
 

  i) U.P. Jal Nigam and another 

Vs. Jaswant Singh and another 

(Supra): 
 

  "4. It appears that during the 

pendency of the appeals and writ petitions 

before this Court and after disposal of the 

same by this Court, a spate of writ 

petitions followed in the High Court by 

the employees who had retired long back. 

Some of the petitions were filed by the 

employees who retired on attaining the 

age of 58 years long back. However, some 

were lucky to get interim orders allowing 

them to continue in service. Number of 

writ petitions were filed in the High Court 

in 2005 on various dates after the 

judgment in the case of Harwindra Kumar 

(supra) and some between 2002 and 

2005. All those writ petitions were 
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disposed of in the light of the judgment in 

the case of Harwindra Kumar (supra) and 

relief was given to them for continuing in 

service up to the age of 60 years. Hence, 

all these appeals arise against various 

orders passed by the High Court from 

time to time.  
 

  5. So far as the principal issue 

is concerned, that has been settled by this 

Court. Therefore, there is no quarrel over 

the legal proposition. But the only 

question is grant of relief to such other 

persons who were not vigilant and did not 

wake up to challenge their retirement and 

accepted the same but filed writ petitions 

after the judgment of this Court in the 

case of Harwindra Kumar (supra). 

Whether they are entitled to same relief or 

not ? Therefore, a serious question that 

arises for consideration is whether the 

employees who 
 

did not wake up to challenge their 

retirement and accepted the same, 

collected their post retirement benefits, 

can such persons be given the relief in the 

light of the subsequent decision delivered 

by this Court ? 
 

  6. The question of delay and 

laches has been examined by this Court in 

a series of decisions and laches and delay 

has been considered to be an important 

factor in exercise of the discretionary 

relief under Article 226 of the 

Constitution. When a person who is not 

vigilant of his rights and acquiesces with 

the situation, can his writ petition be 

heard after a couple of years on the 

ground that same relief should be granted 

to him as was granted to person similarly 

situated who was vigilant about his rights 

and challenged his retirement which was 

said to be made on attaining the age of 58 

years. A chart has been supplied to us in 

which it has been pointed out that about 9 

writ petitions were filed by the employees 

of the Nigam before their retirement 

wherein their retirement was somewhere 

between 30.6.2005 and 31.7.2005. Two 

writ petitions were filed wherein no relief 

of interim order was passed. They were 

granted interim order. Thereafter a spate 

of writ petitions followed in which 

employees who retired in the years 2001, 

2002, 2003, 2004 and 2005, woke up to 

file writ petitions in 2005 & 2006 much 

after their retirement. Whether such 

persons should be granted the same relief 

or not ?" 
 

  8. Our attention was also 

invited to a decision of this Court in the 

case of State of Karnataka & Ors. v. S.M. 

Kotrayya & Ors. reported in (1996) 6 

SCC 267. In that case the respondents 

woke up to claim the relief which was 

granted to their colleagues by the 

Tribunal with an application to condone 

the delay. The Tribunal condoned the 

delay. Therefore, the State approached 

this Court and this Court after 

considering the matter observed as under 

: 
 

  " Although it is not necessary to 

give an explanation for the delay which 

occurred within the period mentioned in sub-

section (1) or (2) of Section 21, explanation 

should be given for the delay which 

occasioned after the expiry of the aforesaid 

respective period applicable to the 

appropriate case and the Tribunal should 

satisfy itself whether the explanation offered 

was proper. In the instant case, the 

explanation offered was that they came to 

know of the relief granted by the Tribunal in 

August 1989 and that they filed the petition 

immediately thereafter. That is not a proper 
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explanation at all. What was required of them 

to explain under sub-sections (1) and (2) was 

as to why they could not avail of the remedy of 

redressal of their grievances before the expiry 

of the period prescribed under sub-section (1) 

or (2). That was not the explanation given. 

Therefore, the Tribunal was wholly unjustified 

in condoning the delay."  
 

  9. Similarly, in the case of 

Jagdish Lal & Ors. v. State of Haryana & 

Ors. reported in (1997) 6 SCC 538, this 

Court reaffirmed the rule if a person 

chose to sit over the matter and then woke 

up after the decision of the Court, then 

such person cannot stand to benefit. In 

that case it was observed as follows : 
 

  " The delay disentitles a party to 

discretionary relief under Article 226 or 

Article 32 of the Constitution. The 

appellants kept sleeping over their rights 

for long and woke up when they had the 

impetus from Vir Pal Singh Chauhan 

case. The appellants' desperate attempt to 

redo the seniority is not amenable to 

judicial review at this belated stage."  
 

  17. The benefits shall only be 

confined to above mentioned persons who 

have filed writ petitions before their 

retirement or they have obtained interim 

order before their retirement. The appeals 

filed against these persons by the Nigam 

shall fail and the same are dismissed. Rest 

of the appeals are allowed and orders 

passed by the High Court are set aside. 

There would be no order as to costs." 
 

  ii) State of Uttaranchal and 

another Vs. Shiv Charan Singh 

Bhandari and others (Supra): 
 

  "23. In State of T.N. v. 

Seshachalam, this Court, testing the 

equality clause on the bedrock of delay 

and laches pertaining to grant of service 

benefit, has ruled thus: -  
 

  "16. ....filing of representations 

alone would not save the period of 

limitation. Delay or laches is a relevant 

factor for a court of law to determine the 

question as to whether the claim made by 

an applicant deserves consideration. 

Delay and/or laches on the part of a 

government servant may deprive him of 

the benefit which had been given to 

others. Article 14 of the Constitution of 

India would not, in a situation of that 

nature, be attracted as it is well known 

that law leans in favour of those who are 

alert and vigilant."  
 

  24. There can be no cavil over 

the fact that the claim of promotion is 

based on the concept of equality and 

equitability, but the said relief has to be 

claimed within a reasonable time. The 

said principle has been stated in Ghulam 

Rasool Lone v. State of Jammu and 

another. 
 

  25. In New Delhi Municipal 

Council v. Pan Singh and others, the Court 

has opined that though there is no period of 

limitation provided for filing a writ petition 

under Article 226 of the Constitution of India, 

yet ordinarily a writ petition should be filed 

within a reasonable time. In the said case the 

respondents had filed the writ petition after 

seventeen years and the court, as stated 

earlier, took note of the delay and laches as 

relevant factors and set aside the order passed 

by the High Court which had exercised the 

discretionary jurisdiction." 
 

  iii) New Delhi Municipal 

Council Vs. Pan Singh and others 

(Supra): 
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  "16. There is another aspect of 

the matter which cannot be lost sight of. 

Respondents herein filed a Writ Petition 

after 17 years. They did not agitate their 

grievances for a long time. They, as 

noticed herein, did not claim parity with 

the 17 workmen at the earliest possible 

opportunity. They did not implead 

themselves as parties even in the 

reference made by the State before the 

Industrial Tribunal. It is not their case 

that after 1982, those employees who 

were employed or who were recruited 

after the cut-off date have been granted 

the said scale of pay. After such a long 

time, therefore, the Writ Petitions could 

not have been entertained even if they are 

similarly situated. It is trite that the 

discretionary jurisdiction may not be 

exercised in favour of those who 

approach the Court after a long time. 

Delay and laches are relevant factors for 

exercise of equitable jurisdiction. See 

Govt. of W.B. v. Tarun K. Roy and others 

[(2004) 1 SCC 347], Chairman, U.P. jal 

Nigam & Anr. v. Jaswant Singh and 

anr.[2006 (12) SCALE 347] and 

Karnataka Power Corpn. Ltd. through its 

Chairman & Managing Director and 

Another v. K. Thangappan and Another 

[(2006) 4 SCC 322]."  
 

  iv) Tridip Kumar Dingal and 

others Vs. State of West Bengal and 

others (Supra): 
 

  "56. We are unable to uphold 

the contention. It is no doubt true that 

there can be no waiver of fundamental 

right. But while exercising discretionary 

jurisdiction under Articles 32, 226, 227 or 

136 of the Constitution, this Court takes 

into account certain factors and one of 

such considerations is delay and laches 

on the part of the applicant in 

approaching a writ-Court. It is well 

settled that power to issue a writ is 

discretionary. One of the grounds for 

refusing reliefs under Article 32 or 226 of 

the Constitution is that the petitioner is 

guilty of delay and laches.  
 

  57. If the petitioner wants to 

invoke jurisdiction of a writ-Court, he 

should come to the Court at the earliest 

reasonably possible opportunity. 

Inordinate delay in making the motion for 

a writ will indeed be a good ground for 

refusing to exercise such discretionary 

jurisdiction. The underlying object of this 

principle is not to encourage agitation of 

stale claims and exhume matters which 

have already been disposed of or settled 

or where the rights of third parties have 

accrued in the meantime [vide State of 

M.P. & Anr. V. Bhailal Bhai, (1964) 6 

SCR 261; Moon Mills v. Industrial Court, 

Bombay, AIR 1967 SC 1450; Bhoop Singh 

v. Union of India & Ors., (1992) 2 SCR 

969]. This principle applies even in case 

of an infringement of fundamental right 

(vide Trilokchand Motichand v. H.B. 

Munshi, (1969) 1 SCC 110; Durga 

Prasad v. Chief Controller, (1969) 1 SCC 

185; Rabindranath Bose v. Union of 

India). 
 

  58. There is no upper limit and 

there is no lower limit as to when a 

person can approach a Court. The 

question is one of discretion and has to be 

decided on the basis of facts before the 

Court depending on and vary from case to 

case. It will depend upon what the breach 

of fundamental right and the remedy 

claimed are and when and how the delay 

arose. 
 

  59. We are in respectful 

agreement with the following 
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observations of this Court in P.S. 

Sadasivaswamy v. State of T.N., (1975) 1 

SCC 152; 
 

  "It is not that there is any period 

of limitation for the Courts to exercise 

their powers under Article 226 nor is it 

that there can never be a case where the 

Courts cannot interfere in a matter after 

the passage of a certain length of time. 

But it would be a sound and wise exercise 

of discretion for the Courts to refuse to 

exercise their extra-ordinary powers 

under Article 226 in the case of persons 

who do not approach it expeditiously for 

relief and who stand by and allow things 

to happen and then approach the Court to 

put forward stale claims and try to 

unsettle settled matters"  
 

  62. Though there is 

considerable force in the argument of the 

learned counsel for the State and 

contesting respondents that there is 

substantial delay on the part of the 

appellants in approaching this Court, in 

the light of factual scenario and the 

direction which we are inclined to issue, 

we have thought it fit not to dismiss 

Special Leave Petitions on the ground of 

delay but considering merits of the case, 

we are issuing necessary directions 

granting relief to the appellants who were 

vigilant about their rights." 
 

  v) State of U.P. through its 

Secretary (Revenue Deptt.) Lko. and 

others Vs. Dan Bahadur Singh (Supra): 
 

  "In our view, the case of Pratap 

Narain Pandey is clearly distinguishable 

having due regard to the fact that in that 

case the candidate, who was aggrieved, 

had pursued his legal remedies with 

reasonable dispatch. The judgment of the 

learned Single Judge in Pratap Narain 

Pandey's case was delivered on 19 August 

2006 in regard to two writ petitions. The 

first writ petition was filed by Pratap 

Narain Pandey as far back as in 1990 

(Writ Petition No.10539 (S/S) of 1990). 

Apart from this writ petition, he had filed 

another writ petition in 2001 (Writ 

Petition No.4031 (S/S) of 2001). Both the 

writ petitions had been clubbed together 

and were disposed of on 19 August 2006.  
 

  On the other hand, the 

respondent filed his writ petition on 22 

February 2015, seeking the benefit of the 

judgment and order dated 19 August 2006 

delivered in the writ petition filed by 

Pratap Narain Pandey. By that judgment, 

the petitioner in the earlier proceedings 

was directed to be given appointment on 

the post of regular Collection Amin and to 

be treated as a regular Collection Amin in 

service since 5 June 1986 for the 

purposes of seniority etc. except the 

salary for the period for which he had not 

worked. In the writ petition which has 

been filed by the respondent before the 

learned Single Judge, there is absolutely 

no explanation much less a cogent 

explanation in regard to reasons which 

led the respondent to wait for nearly 

twenty nine years since 1986 before he 

filed a writ petition in 2015. The fact that 

other persons may have been granted the 

benefit of the judgment in Pratap Narain 

Pandey in the interregnum would not 

absolve the respondent of his own duty to 

explain why he chose to remain silent in 

the pursuit of his own rights. In a 

situation of this nature where a delay has 

been completely unexplained, a writ 

petition which was filed in 2015 seeking 

the benefit of parity with a case which had 

been decided in 2006 and where the 

petitioner in the earlier round had been 
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vigilant enough in espousing his rights 

since 1990, could not have been 

entertained. There was evidently no parity 

with the case of Pratap Narain Pandey.  
 

  The learned counsel appearing 

on behalf of the respondent has relied 

upon a judgment of a Division Bench of 

this Court dated 8 August 2014 in a batch 

of special appeals filed by the State of 

Uttar Pradesh (Special Appeal Defective 

No.110 of 2012 :State of Uttar Pradesh 

Vs Mohd. Usman Ansari) and connected 

cases). In that batch of cases, the learned 

Single Judge had granted the benefit of 

the decision in Pratap Narain Pandey in 

various writ petitions. In fact, the 

judgment of the Division Bench would 

indicate that several of those writ 

petitions had been filed as far back as in 

1991 (Writ Petition No.4587 (S/S) of 

1991, Writ Petition No.6472 (S/S) of 1991 

and Writ Petition No.3764 (S/S) of 1991) 

which had been decided by the learned 

Single Judges on 28 October 2010, 12 

May 2010 and 12 May 2010 respectively. 

Those petitioners had again been vigilant 

enough to pursue their rights and the writ 

petitions had remained pending before 

this Court. Undoubtedly, one of those writ 

petitions in the batch (Writ Petition 

No.1595 (S/S) of 2008) had been 

dismissed on 26 March 2008 by a learned 

Single Judge on the ground of laches and 

the special appeal which had been filed 

by the State (Special Appeal No.311 of 

2008) was disposed of by holding that the 

dismissal of the writ petition on the 

ground of laches was erroneous in view of 

the submission of the learned Standing 

Counsel that the case was identical to 

Pratap Narain Pandey which had 

attained finality and that the benefit had 

been granted to other similarly situated 

persons. The case proceeded entirely on a 

concession which was made and it would 

appear that no effort was made on the 

part of the State even to submit before the 

Division Bench that there was a factual 

difference between the case at hand and 

in the case of Pratap Narain Pandey. The 

judgment of the Division Bench does not 

lay down the principle that a writ petition 

which had been filed without any cogent 

explanation for a delay, as in the present 

case, must still be entertained merely on 

the ground of the decision in Pratap 

Narain Pandey. Hence, the judgment of 

the Division Bench will not assist the case 

of the respondent.  
 

  The learned counsel appearing 

on behalf of the respondent has relied 

upon a judgment of the Supreme Court in 

Basanti Prasad Vs Chairman, Bihar 

School Examination Board2. In that case, 

the husband of the appellant, who was an 

employee of the School Examination 

Board, was convicted of offences under 

Sections 467, 468, 471 and 120-B of the 

Penal Code on 7 February 1989 against 

which, a criminal appeal was filed before 

the Additional Sessions Judge. When the 

appeal was pending, his services were 

terminated in 1992. The husband of the 

appellant died during the pendency of the 

appeal before the Sessions Court and with 

the permission of the Court, the appellant 

continued to prosecute the criminal 

appeal. After he was acquitted by the 

Sessions Court, the appellant moved the 

Examination Board for an order that he 

would be deemed to have remained in 

service till the date of his retirement and 

that all the consequential retiral benefits 

of her late husband be paid. "  
 

 

  vi) State of U.P. through its 

Secretary (Revenue Deptt.) Lko. And 
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others Vs. Shyam Lal, 425 (SS) 2011 

(Supra): 
 

  "Facts and issues involved 

herein are same as have already been 

considered by us while deciding another 

Special Appeal (Defective) No.17 of 2016 

and Special Appeal (Defective No.19 of 

2016 filed by the State against a similar 

order passed in writ petition No.333(SS) 

of 2013, Dinesh Chandra Pathak v. State 

of U.P., and writ petition no.680(S) of 

2015, Dan Bahadur Singh v. State of U.P. 

& ors., and the judgments passed by the 

writ court were set aside. Relevant 

extracts of the judgment dated 10.1.2016 

passed in Special Appeal (Defective) 

No.17 of 2016 are quoted hereinbelow:  
 

  "In our view, the case of Pratap 

Narain Pandey is clearly distinguishable 

having due regard to the fact that in that 

case the candidate, who was aggrieved, 

had pursued his legal remedies with 

reasonable dispatch. The judgment of the 

learned Single Judge in Pratap Narain 

Pandey's case was delivered on 19 August 

2006 in regard to two writ petitions. The 

first writ petition was filed by Pratap 

Narain Pandey as far back as in 1990 

(Writ Petition No.10539 (S/S) of 1990). 

Apart from this writ petition, he had filed 

another writ petition in 2001 (Writ 

Petition No.4031 (S/S) of 2001). Both the 

writ petitions had been clubbed together 

and were disposed of on 19 August 2006.  
 

  On the other hand, the 

respondent filed his writ petition on 22 

February 2015, seeking the benefit of the 

judgment and order dated 19 August 2006 

delivered in the writ petition filed by 

Pratap Narain Pandey. By that judgment, 

the petitioner in the earlier proceedings 

was directed to be given appointment on 

the post of regular Collection Amin and to 

be treated as a regular Collection Amin in 

service since 5 June 1986 for the 

purposes of seniority etc. except the 

salary for the period for which he had not 

worked. In the writ petition which has 

been filed by the respondent before the 

learned Single Judge, there is absolutely 

no explanation much less a cogent 

explanation in regard to reasons which 

led the respondent to wait for nearly 

twenty nine years since 1986 before he 

filed a writ petition in 2015. The fact that 

other persons may have been granted the 

benefit of the judgment in Pratap Narain 

Pandey in the interregnum would not 

absolve the respondent of his own duty to 

explain why he chose to remain silent in 

the pursuit of his own rights. In a 

situation of this nature where a delay has 

been completely unexplained, a writ 

petition which was filed in 2015 seeking 

the benefit of parity with a case which had 

been decided in 2006 and where the 

petitioner in the earlier round had been 

vigilant enough in espousing his rights 

since 1990, could not have been 

entertained. There was evidently no parity 

with the case of Pratap Narain Pandey.  
 

  The learned counsel appearing 

on behalf of the respondent has relied 

upon a judgment of a Division Bench of 

this Court dated 8 August 2014 in a batch 

of special appeals filed by the State of 

Uttar Pradesh (Special Appeal Defective 

No.110 of 2012 :State of Uttar Pradesh 

Vs Mohd. Usman Ansari) and connected 

cases). In that batch of cases, the learned 

Single Judge had granted the benefit of 

the decision in Pratap Narain Pandey in 

various writ petitions. In fact, the 

judgment of the Division Bench would 

indicate that several of those writ 

petitions had been filed as far back as in 
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1991 (Writ Petition No.4587 (S/S) of 

1991, Writ Petition No.6472 (S/S) of 1991 

and Writ Petition No.3764 (S/S) of 1991) 

which had been decided by the learned 

Single Judges on 28 October 2010, 12 

May 2010 and 12 May 2010 respectively. 

Those petitioners had again been vigilant 

enough to pursue their rights and the writ 

petitions had remained pending before 

this Court. Undoubtedly, one of those writ 

petitions in the batch (Writ Petition 

No.1595 (S/S) of 2008) had been 

dismissed on 26 March 2008 by a learned 

Single Judge on the ground of laches and 

the special appeal which had been filed 

by the State (Special Appeal No.311 of 

2008) was disposed of by holding that the 

dismissal of the writ petition on the 

ground of laches was erroneous in view of 

the submission of the learned Standing 

Counsel that the case was identical to 

Pratap Narain Pandey which had 

attained finality and that the benefit had 

been granted to other similarly situated 

persons. The case proceeded entirely on a 

concession which was made and it would 

appear that no effort was made on the 

part of the State even to submit before the 

Division Bench that there was a factual 

difference between the case at hand and 

in the case of Pratap Narain Pandey. The 

judgment of the Division Bench does not 

lay down the principle that a writ petition 

which had been filed without any cogent 

explanation for a delay, as in the present 

case, must still be entertained merely on 

the ground of the decision in Pratap 

Narain Pandey. Hence, the judgment of 

the Division Bench will not assist the case 

of the respondent."  
 

  ..... ..... ...... ..... ....  
  "In the present case, we find 

from the record that the writ petition 

which was filed by the respondent was 

without any explanation for the delay. The 

delay of nearly twenty nine years in filing 

the writ petition was completely 

unexplained. Merely because certain 

other individuals have been granted the 

benefit in the meantime, would not justify 

such a writ petition having been 

entertained in 2015. Hence, we hold that 

the respondent's writ petition ought to 

have been dismissed only on the ground 

of laches.  
 

  We, accordingly, allow the 

special appeal and set aside the impugned 

judgment and order of the learned Single 

Judge dated 26 February 2015. In 

consequence, the writ petition filed by the 

respondent (Service Single No.680 of 

2015) shall stand dismissed. There shall 

be no order as to costs."  
 

  In the facts of the case cause of 

action, if any, arose in favour of the 

respondent in the year 1986 or at best in 

1989, but the petitioner did not approach 

the court claiming the status of a regular 

employee. Instead as has been averred in 

paragraph 18 of the writ petition certain 

proceedings were initiated by him seeking 

regularization of his services which 

impliedly is an admission of the fact that 

his initial appointment was not a regular 

one. However, it appears that on account 

of the writ petition filed by Pratap Narain 

Pandey bearing writ petition No.4031(SS) 

of 2001 and a subsequent writ petition 

bearing No.8672(SS) of 2006 by a 

similarly situated person, having been 

allowed, the petitioner approached this 

court seeking the same relief albeit after a 

delay of nineteen years without any 

plausible explanation for the same.  
 

  We have already noted in our 

earlier judgment, quoted hereinabove, 
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that Pratap Narain Pandey had been 

pursuing the matter diligently and 

promptly having filed a writ petition 

firstly in the year 1990 followed by 

subsequent writ petitions whereas the 

respondent herein was indolent in the 

matter and approached this court only 

after a delay of nineteen years.  
 

  We have already observed in 

our earlier judgment that such a writ 

petition could not have been entertained 

by the writ court. There was evidently no 

parity with the case of Pratap Narain 

Pandey. Same is the case herein also. 

Therefore, for the reasons already 

mentioned in the earlier judgment and 

those mentioned hereinabove, the 

judgment passed by the writ court on 

9.9.2011 in writ petition no.425(SS) of 

2011 cannot be sustained. Same is hereby 

quashed. Special appeal is allowed. Writ 

Petition no.425(SS) of 2011 stands 

dismissed."  
 

 11.  On perusal of the judgments 

relied upon by learned counsel for the 

petitioners in the case of Prem Chandra 

and others (Supra), it is transpired that a 

selection proceeding was initiated on the 

post of pharmacist against 766 vacancies 

and in accordance with Rule 15(2) of U.P. 

Pharmacists Service Rules, 1980 the 

selection was proceeded to be held. The 

matter was considered by the Division 

Bench of this Court and thereafter, 

direction was issued that the case of the 

appellants shall be considered in 

accordance with pre-existing practice by 

considering their appointment on the basis 

of merit taking their batches into 

consideration, as was being done earlier 

but this process would be available only 

for the appellants and they would be 

accommodated, if they are otherwise 

found eligible and remaining vacancies 

would be filled in by following Rule 

15(2) strictly, as directed by the learned 

Single Judge. 
 

 12.  The judgment passed by the 

Division Bench of this Court in the case 

of Prem Chandra and others (Supra), was 

considered by the Hon'ble Supreme Court 

in the case of State of Uttar Pradesh and 

another Vs. Santosh Kumar Mishra 

and another (Supra), wherein the 

Hon'ble Supreme Court has held that the 

decision, which was taken to deprive the 

private respondents from being appointed 

could now be discarded once again to 

their disadvantage to prevent them from 

being appointed introducing the concept 

of merit selection at a later stage. The 

same may be introduced after the private 

respondents and those similarly situated 

persons have been accommodated. 
 

 13.  In the present case, the only 

objection on the State side is that the 

petitioners are claiming parity of a 

judgment passed in the case of Sri Anoop 

Kumar Singh (Supra), wherein direction 

was issued for consideration of his claim 

on a writ petition filed at the time of not 

providing appointment on the post of Sub 

Registrar. 
 

 14.  In the opinion of this Court, the 

selection process was initiated in the year 

2001 and was completed in the year 2004. 

The petitioners do not approach to the 

competent Court of law for redressal of 

their grievances within reasonable time. 

In the case of Sri Anoop Kumar Singh 

(Supra), by filing counter affidavit, the 

statement of fact was brought on record 

that 39 vacancies were backlog vacancies, 

therefore, the decision was taken for 

curtailing of vacancies and the selection 
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was made against 10 vacancies. It has 

been held that action of the State in 

decreasing the number of vacancies was 

not justifiable in law and directed for 

consideration of grant of appointment to 

Sri Anoop Kumar Singh. 
 

 15.  In the present case, the 

petitioners after lapse of almost 15 years 

have approached to this Court seeking the 

same relief as was granted in the case of 

Anoop Kumar Singh (Supra). 
 

 16.  On perusal of the judgment in 

the case of K.C. Sharma and others Vs. 

Union of India and others (Supra), the 

fact of the case was that certain 

employees were employed as Guards in 

the Northern Railway and they retired as 

Guards during the period 1980 to 1988. 

They felt aggrieved by notification dated 

05.12.1988, wherein Rule 2544 of Indian 

Railways Establishment Code was 

amended and for the purpose of 

calculation of average emoluments the 

maximum limit in respect of running 

allowances was reduced from 75% to 

45% in respect of period from 01.01.1973 

to 31.03.1979 and 55% for the period 

from 01.04.1979 onwards. 
 

 17.  The notification issued on 

05.12.1988 was challenged and was 

considered by the full Bench of the 

tribunal in its judgment in the case of 

C.R. Rangadhamaiah & others Vs. 

Chairman, Railway Board & others and 

connected matters and said notifications 

in so far as they gave retrospective effect 

to the amendments were held to be invalid 

being violative of Article 14 and 16 of the 

Constitution of India. 
 

 18.  The appellants in the case of 

K.C. Sharma and others (Supra) filed a 

representation along with full Bench 

judgment before the railway 

administration and when no relief was 

granted, they approached to the tribunal in 

April, 1994. The application filed before 

the tribunal was dismissed being barred 

by limitation and the tribunal refused to 

condone the delay in filing the original 

application. 
 

 19.  Hon'ble the Supreme Court 

considering the fact that the full Bench 

decision has been affirmed, held that the 

tribunal should have been condoned the 

delay in filing the application and the 

appellants should have been given relief 

in same terms, as was granted by the full 

Bench of the tribunal and allowed the 

appeal. 
 

 20.  On perusal of the above referred 

judgment, the full Bench decided the case 

vide judgment and order dated 

16.12.1993. The petitioner by way of 

representation approached to the railway 

administration and when no consideration 

was made, they immediately approached 

by filing Original Application No.774 of 

1994 seeking parity of full Bench 

judgment of the tribunal. There was no 

inordinate delay in approaching the 

tribunal to get the benefit of full Bench 

judgment. 
 

 21.  Here, in the present case, the delay 

is of 15 years in approaching to this Court, 

therefore, the ratio of the above referred 

judgment is not applicable to the facts and 

circumstances of the present case. 
 

 22.  In the case of Inder Pal Yadav 

and others Vs. Union of India and 

others (Supra), the controversy under 

consideration was that Project Casual 

Labours after putting continuous service 
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for years on the end to wit ranging from 

1974 till 1983, yet their services were 

terminated with impunity under the 

specious plea that the project on which 

they were employed has been wound up 

on its completion and their services were 

no more needed. 
 

 23.  The Railway Ministry framed a 

scheme and circulated the same amongst 

others to all the General Managers of 

Indian Railways including production 

units as per its circular dated 01.06.1984. 

In the Scheme, it was stated that all the 

General Managers were directed to 

implement the decision of the Railway 

Ministry by the target dates. It was further 

stated that a detailed letter regarding 

group 5 1(ii) would follow. Such a letter 

was issued on June 25, 1984. 
 

 24.  The question for consideration 

was that whether the similarly situated 

persons and the expose some workmen to 

arbitrary discrimination flowing from 

fortuitous court's order, wherein, in some 

matters, the court granted interim stay 

before the workmen could be retrenched 

while some other were not so fortunate. 

Some of the retrenched workmen failed to 

knock at the doors of the court of justice 

because these doors do not open unless 

huge expenses are incurred. Thus, the 

Court held that those who could not come 

to the court, need not be at a comparative 

disadvantage to those who rushed in here. 
 

 25.  Here, in the present case, the 

petitioners were selected on the post of 

Auditor Panchayat. They were very well 

aware about their non selection on the 

post of Sub Registrar and they joined with 

their own will on the said post without 

raising objection before any competent 

authority or competent Court of law. 

 26.  In the case of State of 

Karnataka and others vs. C. Lalitha 

(Supra), the point under consideration 

was that an application was filed before 

the Karnataka Administrative Tribunal 

claiming appointment as Assistant 

Commissioner although in terms of the 

revised reservation policy, the applicant 

was appointed as Tehsildar. The original 

application having been dismissed, a 

special leave petition was filed before 

Hon'ble the Supreme Court, which was 

allowed by setting aside the order passed 

by the Karnataka Administrative Tribunal 

by allowing the appeal with the direction 

that the appellant has since been promoted 

on Class-I post of Assistant 

Commissioner, if no vacancies are 

available, the State Government will 

create a supernumerary post for the 

appellant's appointment with the further 

direction that for the purpose of seniority, 

the appellant shall be placed below the 

last candidate appointed in 1976 but she 

will not be entitled to any back wages. It 

was further provided that the appellant 

will be considered for promotion, if 

otherwise found suitable. 
 

 27.  On a review petition, Hon'ble 

Supreme Court held that service 

jurisprudence evolved by this Court from 

time to time postulates that all persons 

similarly situated should be treated 

similarly. Only because one person has 

approached the court that would not mean 

that persons similarly situated should be 

treated differently. It has further been held 

that it is well established that the question 

of seniority shall be governed by rules 

and after consideration of material on 

record, allowed the appeal by holding that 

justice demands that a person should not 

be allowed to turn any undue advantage 

over other employees. The concept of 
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justice is that one should get what is due 

to him or her in law. The concept of 

justice cannot be stretched so as to cause 

heart-burning to more meritorious 

candidates and therefore, the direction 

was issued by Hon'ble Supreme Court that 

the matter of seniority be considered in 

terms of the order passed by Hon'ble 

Supreme Court on 15.03.1994. 
 

 28.  Sri Kuldeep Pati Tripathi, 

learned Additional Advocate General 

appearing for the State-respondents by 

placing reliance upon certain judgments 

has submitted that after lapse of 15 years, 

no parity can be granted to a person, who 

is sleeping and is not vigilant of his rights. 
 

 29.  On perusal of the judgments 

relied upon by learned counsel for the 

parties, the question is for grant of relief 

to some other persons, who were not 

vigilant and did not wake up to challenge 

the curtailment of vacancies from 49 to 

10. The issue before this Court is that 

whether they are entitled to get some 

relief as was granted in the case of Anoop 

Kumar Singh (Supra) or not? 
 

 30.  A serious question, which arose 

for consideration is that the benefit, as has 

been provided to one Anoop Kumar 

Singh, can be provided in the light of the 

decisions delivered by this Court to the 

petitioners, who did not wake up to 

challenge the reducement of vacancies of 

the post of Sub Registrar. 
 

 31.  The question of delay and 

latches has been examined by Hon'ble 

Supreme Court in the series of decisions 

referred herein above and relied upon by 

learned Additional Advocate General, 

wherein latches and delay has been 

considered to be an important factor in 

exercise of discretionary power under 

Article 226 of the Constitution of India. 
 

 32.  When a person is not vigilant of 

his rights and acquiesces with the 

situation, whether his writ petition can be 

heard after a long lapse of time on the 

ground that the relief granted in the 

similar petition to a petitioner, who was 

vigilant about his rights and challenged 

the denial of appointment on the post of 

Sub Registrar, should be granted to him? 
 

 33.  In the present case, the 

petitioners woke up to claim the relief 

after a long spell of time only on the 

ground that they came to know the 

reasons of curtailment of vacancies from 

49 to 10 after the judgment was rendered 

in the case of Anoop Kumar Singh 

(Supra) on 29.11.2017. The reason that 39 

vacancies advertised were backlog 

vacancies, therefore, the selection could 

not be made, first time came into 

knowledge of the petitioners on the 

finding returned in the case of Anoop 

Kumar Singh (Supra) and immediately 

thereafter, the writ petition in hand was 

filed claiming rights on the post of Sub 

Registrar. 
 

 34.  This Court considered the 

submissions advanced and law reports relied 

upon by learned counsel for the parties and 

came to the conclusion that the delay and 

latches are relevant factor for a Court of law 

to determine the question as to whether the 

claim made by an applicant deserves 

consideration or not. Delay and / or latches 

on the part of petitioners may deprive them 

of the benefit, which has been provided to 

others. 
 

 35.  Article 14 of the Constitution of 

India would not, in a situation of that 
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nature, be attracted as it is well known 

that law leans in favour of those who are 

alert and vigilant. The relief of equality 

should be made within a reasonable time. 
 

 36.  In the opinion of this Court, 

there is no period of limitation provided 

for filing a writ petition under Article 226 

of the Constitution of India, yet ordinarily 

a writ petition should be filed within a 

reasonable time. In the present case, the 

selection proceeding was initiated in 

pursuance to an advertisement issued in 

the year 2001 and completed in the year 

2004. The petitioners did not raise their 

grievances before appropriate forum at 

any level in regard to curtailment of 

vacancies from 49 to 10 and this writ 

petition has been filed after a long delay 

of almost 15 years. 
 

 37.  This Court takes into account 

that there is inordinate delay and latches 

on the part of the petitioners in 

approaching to this Court. It is well 

settled that power to issue a writ is 

discretionary. One of the ground for 

refusing the relief under Article 226 of the 

Constitution of India is that the petitioners 

are guilty of delay and latches. Inordinate 

delay in making the motion for a writ will 

indeed be a good ground for refusing to 

exercise such discretionary jurisdiction, as 

the object of this Court is not to 

encourage agitation of stale claims, which 

have already been settled or where the 

rights of third parties have accrued in the 

meantime. 
 

 38.  This Court while considering the 

issue of parity and discrimination has 

considered the judgment relied upon by 

learned counsel for the petitioners and has 

recorded that discrimination would not in 

a situation of the present nature be 

attracted, as it is well known that law 

leans in favour of those, who are alert 

and vigilant. The relief of equality 

should be made within reasonable time. 

Thus, in the opinion of this Court, the 

judgments relied upon by learned 

counsel for the petitioners are not 

applicable to the facts and 

circumstances of the present case. 
 

 39.  This Court, on perusal of the 

material on record, is satisfied that the 

petitioners are not vigilant of their rights 

and acquiesce with the situation claiming 

relief, as prayed for in the present writ 

petition and waited for 15 years, thus, this 

Court refuses to exercise discretionary 

jurisdiction under Article 226 of the 

Constitution of India. 
 

 40.  Accordingly, the writ petition 

lacks merit and is hereby dismissed.  
---------- 
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A. Service Law - Natural Justice - enquiry 
officer failed to conduct Regular Enquiry 

- The Court held that the principles of 
natural justice has to be followed in 
departmental/ disciplinary proceedings  

 
The Regular enquiry has to be conducted and 
principles of natural justice has to be followed in 

the disciplinary proceedings by the enquiry 
officer, which includes an opportunity to the 
employee to examine the witnesses of 
department, those are required to prove the 

charges and documents relied upon in the 
charge sheet, as also an opportunity to produce 
his witnesses in his defence and an opportunity 

of being heard in person. (Para 17) 
 

Writ petition partly allowed (E-10) 

Cases Cited:- 
 
1. Raj Kumar Mehrotra vs. St. of Bihar (2006) 

SCC (L&S) 679   
 
2. Chairman, LIC and others vs. Masilamani 

(2013) 6 SCC 530 
 
3. St. of U.P. Vs. Deepak Kumar Writ Petition 

No. 34093 (S/B) of 2018 
 

(Delivered by Hon’ble Saurabh Lavania, J.) 
 

 1.  Heard Sri Nishant Shukla, learned 

counsel for the petitioners, learned 

Standing Counsel for the opposite party 

nos.2 and 3 and Shri Ashok Shukla, 

learned counsel for the claimant-opposite 

party no.1.  
 

 2.  By means of the present writ 

petition, the petitioners have challenged the 

judgment and order dated 01.08.2018 passed 

by the State Public Services Tribunal, 

Lucknow (in short "Tribunal") in the Claim 

Petition No.58 of 2016 (Subhash Pratap 

Bagri vs. State of U.P. & Ors.).  
 

 3.  Facts in brief of the present case 

are that opposite party no.1/Subhash 

Pratap Bagri was appointed and joined as 

Assistant Engineer on 12.06.1989 and 

thereafter was promoted to the post of 

Deputy Project Manager on 30.06.1998. 

While the opposite party no.1 was posted as 

Unit In-charge in the Construction Unit, 

Gorakhpur during the period between 

04.01.2005 to 12.08.2005, he was found 

responsible for gross negligence in the 

construction of Bridge over river Burhi 

Rapti. The charge sheet was issued on 

11.03.2011 which was served on the 

opposite party no.2. The charge against the 

opposite party no.1 was that the curves 

found on the pillars were not made on 

correct place, as a result of which, there was 

a variation/gap between the concerned 

pillars from 28.25 meter to 31.79 meter and 

24.6 meter respectively. However, the 

opposite party no.1 continued the work 

without taking correct measurement and 

without getting approval of revised drawing 

from his superiors and this act of the 

opposite party resulted in heavy additional 

expenditure. The opposite party no.1 

submitted a reply to the charge sheet dated 

11.03.2011 on 02.06.2011. Thereafter, in 

the matter in question, an enquiry was 

conducted and vide order dated 06.02.2015, 

disciplinary authority awarded a censure 

entry to the opposite party no.1 and also 

directed to recover a sum of Rs.13,27,000/- 

from him.  
 

 4.  Aggrieved by the order dated 

06.02.2015, the opposite party no.1 had 

filed a Claim Petition No.58 of 2016 

before the Tribunal. 
 

 5.  The Tribunal interfered in the 

order of punishment dated 06.02.2015 on 

the following grounds.  
 

  (i) The Enquiry Officer failed to 

conduct the Regular Enquiry by fixing 
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date, time and place for proving the 

charges and documents relied upon. 

Witnesses were not examined. The 

Enquiry Officer only on the basis of the 

reply of the charged employee and 

statement of cane operator submitted the 

enquiry report and based on the same, the 

order of punishment has been passed. 
 

 6.  On the aforesaid, the Tribunal 

considered Rule 7 of the U. P. 

Government Servants (Discipline and 

Appeal) Rules, 1999 and judgments on 

issue.  
 

 7.  After considering the material on 

record, particularly the enquiry report, the 

Tribunal, in its order dated 01.08.2018, on 

the procedure adopted by the Enquiry 

Officer, observed as under :  
 

  "मेरे द्वारा पत्रावली पर उपलब्ध 

िााँच आख्या का भलीभािंजत अवलोकन जकया 

गया जि  े स्पष्ट होता है जक िााँच अजधकारी 

द्वारा याची को  ुनवाई हेतु  मय, थथान व 

जतजथ जनयत नही िं जकया गया और न ही उ को 

 ाजक्षयोिं  े परीक्षण/प्रजतपरीक्षण करने का 

अव र जदया गया तथा मात्र याची द्वारा जदये 

गये आरोप पत्र के स्पष्टीकरण एविं के्रन 

ऑपरेटर के कथन के आधार पर िााँच 

अजधकारी द्वारा िााँच पूणचकर िााँच आख्या 

दण्डाजधकारी के  मक्ष प्रसु्तत की गयी है | 

अतः स्पष्ट है जक िााँच अजधकारी द्वारा की गयी 

िााँच जनयम जवरुद्ध है और जनयम जवरुद्ध िााँच 

आख्या के आधार पर पाररत दण्डादेश स्वतः 

जनरस्त होने योग्य है |"  
 

  (ii) The order of punishment 

dated 06.02.2015 is unreasoned and non-

speaking order. 
 

 8.  On this aspect, the Tribunal after 

considering the judgment of the Hon'ble 

Apex Court in the case of Raj Kumar 

Mehrotra vs. State of Bihar reported in 

2006 SCC (L&S) 679 and the order dated 

06.02.2015 came to the conclusion that 

order dated 06.02.2015 is a non-speaking 

and unreasoned order. The observation of 

Tribunal in this regard reads as under.  
 

  "उपरोक्त के  म्बन्ध में प्रश्नगत 

दण्डादेश के अवलोकन  े स्पष्ट है जक 

दण्डाजधकारी ने दण्डादेश में याची को जनगचत 

आरोप पत्र एविं िािंच अजधकारी द्वारा दी गयी 

िााँच आख्या के कथनोिं का उले्लख करते हुए 

मात्र यह कहा है जक "िािंच अजधकारी द्वारा 

पे्रजर्त आख्या एविं िााँच आख्या पर प्राप्त 

अपचारी के अभ्यावेदन पर  म्यक 

जवचारोपराि श्री ए  पी बागडी के वेतन 

/देयकोिं में  े जकये िाने के आदेश एतद््दवारा 

पाररत जकये िाते है " जि े जक ी भी प्रकार  े 

 कारण आदेश के अभाव में पाररत जकया गया 

दण्डादेश जवजध के अिंतगचत मान्य नही िं है तथा 

जनरस्त जकये िाने योग्य है |  
 

  इ  तरह उपरोक्त जववेचना के 

आधार पर यह स्पष्ट है जक याची के जवरुद्ध लगाये 

गये लापरवाही व जवदुजर्त कायच प्रणाली के 

आरोप के  म्बन्ध में िााँच अजधकारी द्वारा न तो 

कोई  ाक्ष्य जदया गया और न ही उ े दोर्ी पाया 

गया है परिु दण्डाजधकारी द्वारा जबना जक ी 

 ाक्ष्य के आधार पर अपना मत ल्दथथर करके 

शा कीय क्षजत का स्वतः जनधाचरण करते हुए 

याची के जवरुद्ध जबना कोई नोजट  जनगचत जकये 

व ूली का आदेश पाररत कर जदया गया िो मेरे 

जवचार  े प्राकृजतक न्याय के ज द्धािंतोिं के जवपरीत 

है | ऐ ी दशा में प्रश्नगत दण्डादेश जनयम जवरुद्ध 

होने के कारण जनरस्त जकये िाने योग्य है | 

तदनु ार याजचका स्वीकार जकये िाने योग्य है |"  
 

 9.  After recording specific findings, 

as stated herein above, by means of the 

order dated 01.08.2018, the Tribunal 



982                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

allowed the claim petition with the 

following direction :- 
 

 "याजचका स्वीकार की िाती है | आलोच्य 

दण्डादेश जदनािंजकत 06.02.2015 ( िंलग्नक  . -ए 

-1) जनरस्त जकया िाता है | याची  मस्त 

पाररणाजमक  ेवा लाभ पाने का अजधकारी है िो 

इ  आदेश द्वारा रोके गये हो | जवपक्षीगण को यह 

जनदेजशत जकया िाता है जक यजद उक्त आदेश के 

क्रम में याची  े कोई व ूली की िा चुकी हो तो 

उ े इ  जनणचय की  त्यप्रजतजलजप प्राल्दप्त के तीन 

माह के अन्दर वाप  करना  ुजनजित करें  |  
 

 10.  Assailing the order dated 

01.08.2018, it is submitted by learned 

counsel for the petitioner that the Model 

Conduct, Discipline and Appeal Rules For 

Public Undertakings are applicable in the 

present case and the Tribunal wrongly 

considered the Rules known as U.P. 

Government Servants (Discipline & 

Appeal) Rules, 1999 and as such the order 

dated 01.08.2018 based on the Rules of 

1999 is unsustainable.  
 

 11.  The learned counsel for the 

petitioner further submitted that the 

impugned order dated 01.08.2018 passed 

by the State Public Service Tribunal, 

Lucknow is contrary to law laid down by 

Hon'ble the Apex Court in the case of 

Chairman, Life Insurance Corporation of 

India and others vs. A. Masilamani, 

(2013) 6 SCC 530, wherein it has been, 

held as under :-  
 

  "15. In view of the issues raised 

by the learned Counsel for the parties, the 

following questions arise for our 

consideration:  
 

  15.1 When a court/tribunal sets 

aside the order of punishment imposed in 

a disciplinary proceeding on technical 

grounds, i.e., non-observance of statutory 

provisions, or for violation of the 

principles of natural justice, then whether 

the superior court, must provide 

opportunity to the disciplinary authority, 

to take up and complete the proceedings, 

from the point that they stood vitiated ; 

and 
 

  15.2 If the answer to question 

No. 1 is, that such fresh opportunity 

should be given, then whether the same 

may be denied on the ground of delay in 

initiation, or in conclusion of the said 

disciplinary proceedings. 
 

  16. It is a settled legal 

proposition, that once the Court sets aside 

an order of punishment, on the ground 

that the enquiry was not properly 

conducted, the Court cannot reinstate the 

employee. It must remit the concerned 

case to the disciplinary authority, for it to 

conduct the enquiry from the point that it 

stood vitiated, and conclude the same. 

(Vide: Managing Director, ECIL, 

Hyderabad etc. etc. v. B. Karunakar etc., 

AIR 1994 SC 1074; Hiran Mayee 

Bhattacharyya v. Secretary, S.M. School 

for Girls and Ors. : (2002) 10 SCC 293; 

U.P. State Spinning C. Ltd. v. R.S. Pandey 

and Anr., (2005) 8 SCC 264; and Union 

of India v. Y.S. Sandhu, Ex-Inspector, AIR 

2009 SC 161). 
 

  17. The second question 

involved herein, is also no longer res 

integra. Whether or not the disciplinary 

authority should be given an opportunity, 

to complete the enquiry afresh from the 

point that it stood vitiated, depends upon 

the gravity of delinquency involved. Thus, 

the court must examine, the magnitude of 

misconduct alleged against the delinquent 

employee. It is in view of this, that 
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courts/tribunals, are not competent to 

quash the charge-sheet and related 

disciplinary proceedings, before the same 

are concluded, on the aforementioned 

grounds. 
 

  18. The court/tribunal should 

not generally set aside the departmental 

enquiry, and quash the charges on the 

ground of delay in initiation of 

disciplinary proceedings, as such a power 

is de hors the limitation of judicial review. 

In the event that, the court/tribunal 

exercises such power, it exceeds its power 

of judicial review at the very threshold. 

Therefore, a charge-sheet or show cause 

notice, issued in the course of disciplinary 

proceedings, cannot ordinarily be 

quashed by court. The same principle is 

applicable, in relation to there being a 

delay in conclusion of disciplinary 

proceedings. The facts and circumstances 

of the case in question, have to be 

examined, taking into consideration the 

gravity/magnitude of charges involved 

therein. The essence of the matter is that 

the court must take into consideration, all 

relevant facts and to balance and weigh 

the same, so as to determine, if it is infact 

in the interest of clean and honest 

administration, that the judicial 

proceedings are allowed to be terminated, 

only on the ground of delay in their 

conclusion. (Vide: State of U.P. v. Brahm 

Datt Sharma and Anr. AIR 1987 SC 943; 

State of Madhya Pradesh v. Bani Singh 

and Anr. AIR 1990 SC 1308; Union of 

India and Anr. v. Ashok Kacker : 1995 (1) 

SCC 180; Secretary to Government, 

Prohibition & Excise Department v. L. 

Srinivasan (1996) 3 SCC 157; State of 

Andhra Pradesh v. N. Radhakishan AIR 

1998 SC 1833; M.V. Bijlani v. Union of 

India and Ors. AIR 2006 SC 3475; Union 

of India and Anr. v. Kunisetty 

Satyanarayana AIR 2007 SC 906; and 

The Secretary, Ministry of Defence and 

Ors. v. Prabash Chandra Mirdha AIR 

2012 SC 2250)." 
 

 12.  Per contra learned counsel for 

the claimant/respondent, on the basis of 

the record, submitted that order of 

Tribunal is not liable to be interfered as 

the same is perfectly valid being passed 

after considering the material available on 

record. The Tribunal after considering the 

order dated 06.02.2015 and judgment on 

the issue of requirement of reasonsed 

order recorded specific finding that the 

order dated 06.02.2015 is a non speaking 

order and this is evident from the same. 

The finding on the procedure of holding 

the enquiry is also perfectly valid and 

requires not interference. In this regard he 

placed reliance of paras 4.5 and 4.6 of the 

claim petition and reply to the same given 

in para 8 of written statement. Further 

submitted that the matter is old and no 

fruit full purpose would be served in 

remanding the matter, in facts of the case. 

Prayer to dismiss the writ petition. 
 

 13.  The reasons and findings given 

by the Tribunal on the issue to the effect 

that the order of punishment dated 

06.02.2015 is a non-speaking and 

unreasoned order, have not been assailed 

by the counsel for the petitioner.  
 

 14.  We have learned counsel for the 

parties and gone through the records.  
 

 15.  On the findings of the Tribunal 

which has been assailed by the petitioner, 

on the issues of holding the proper regular 

enquiry and applicability of Rules of 

1999, we have considered the Rules of 

1999 and Model Conduct Rules. We find 

that Model Conduct Rules are applicable.  
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 16.  For the purposes of adjudication 

for present case, we would like to refer 

the relevant Rule/Clause i.e. Rule/Clause 

35 of the Model Conduct Rules, the same 

on reproduction reads as under :  
 

  "Rule/Clause 35 (1) No order 

imposing any of the major penalties 

specified in Clauses (e), (f) and (g) of 

Rule 33 shall be made except after an 

inquiry is held in accordance with this 

rule.  
 

  2. Whenever the disciplinary 

authority is of the opinion that there are 

grounds for inquiring into the truth of any 

imputation of misconduct or misbehaviour 

against an employee, it may itself enquire 

into, or appoint any public servant 

(hereinafter called the inquiring 

authority) to inquire into the truth thereof. 
 

  3. Where it is proposed to hold 

an inquiry, disciplinary authority shall 

frame definite charges on the basis of the 

allegations against the employee. The 

charges, together with a statement of the 

allegations, on which they are based, a 

list of document by which and a list of 

witnesses by whom, the articles of charge 

are proposed to be sustained, shall be 

communicated in writing to the employee, 

who shall be required to submit within 

such time as may be specified by the 

Disciplinary Authority (not exceeding 15 

days), a written statement whether he 

admits or denies any of or all the articles 

of charge. 
 

  Explanation--It will not be 

necessary to show the documents listed 

with the charge-sheet or any other 

document to the employee at this stage.  
 

  4. On receipt of the written 

statement of the employee, or if no such 

statement is received within the time 

specified, an enquiry may he held by the 

Disciplinary Authority itself, or by any 

other public servant appointed as an 

Inquiring Authority under Sub-clause (2) 

: 
 

  Provided that it may not be 

necessary to hold an enquiry in respect of 

the charges admitted by the employee in 

his written statement. The disciplinary 

authority shall, however, record its 

findings on each such charge.  
 

  (5) Where the disciplinary 

authority itself inquires or appoints an 

inquiring authority for holding an inquiry, 

it may, by an order appoint a public 

servant to be known as the 'Presenting 

Officer' to present on its behalf the case in 

support of the articles of charge. 
 

  (6) The employee may take the 

assistance of any other public servant but 

may not engage a legal practitioner for 

the purpose. 
 

  (7) On the date fixed by the 

inquiring authority, the employee shall 

appear before the Inquiring Authority at 

the time, place and date specified in the 

notice. The Inquiring Authority shall ask 

the employee whether he pleads guilty to 

any of the articles of charge the inquiring 

authority shall record the plea, sign the 

record and obtain the signature of the 

employee concerned thereon. The 

inquiring Authority shall return a finding 

of guilt in respect of those articles of 

charge to which the employee concerned 

pleads guilty. 
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  (8) If the employee does not 

plead guilty, the inquiring authority shall 

adjourn the case to a later date not in 

exceeding thirty days after recording an 

order that the employee may for the 

purpose of preparing his defence :- 
 

  (i) inspect the document listed 

with the charge-sheet ; 
 

  (ii) submit a list of additional 

documents and witnesses that he wants to 

examine ; 
 

  (iii) be supplied with the copies 

of the statements of witnesses, if any listed 

the charge-sheet. 
 

  Relevancy of the additional 

documents and the witnesses referred to 

in sub-clause D (ii) above will have to be 

given by the employee concerned and the 

documents and the witnesses shall be 

summoned if the Inquiring Authority is 

satisfied about their relevance to the 

charges, under inquiry.  
 

  (9) The Inquiring Authority 

shall ask the authority in whose custody 

or possession the documents are kept, for 

the production of the documents on such 

date as may be specified. 
 

  (10) The authority in whose 

custody or possession the requisitioned 

documents are, shall arrange to produce 

the same before the inquiring authority on 

the date place and time specified in the 

requisition. 
 

  Provided that the authority 

having the custody or possession of the 

requisitioned documents may claim 

privilege if the production of such 

documents will be against the public 

interest or the interest of the 

Corporaton/Company. In that event, it 

shall inform the inquiring authority 

accordingly.  
 

  (11) On the date fixed for the 

inquiry, the oral and documentary evidence 

by which the articles of charge are proposed 

to be proved shall be produced by or on 

behalf of the disciplinary authority. The 

witnesses shall be examined by or on behalf of 

the Presenting Officer and may be cross-

examined by or on behalf of the employee. 

The Presenting Officer shall be entitled tore- 

examine the witnesses on any points on which 

they have been cross-examined, but not on a 

new matter, without the leave of the Inquiring 

Authority. The Inquiring Authority may also 

put such questions to the witnesses as it thinks 

fit. 
 

  (12) Before the close of the 

prosecution case, the inquiring authority 

may, in its discretion, allow Presenting 

Officer to produce evidence not included 

in the charge-sheet or may itself call for 

new evidence or recall or re-examine any 

witness. In such case the employee shall 

be given opportunity to inspect the 

documentary evidence before it is taken 

on record ; or to cross-examine a witness, 

who has been so summoned. 
 

  (13) When the case for the 

disciplinary authority is closed, the employee 

may be required to state his defence, orally 

or in writing, as he may refer. If the defence 

is made orally, it shall be recorded and the 

employee shall be required to sign the 

record. In either case a copy of the statement 

of defence shall be given to the Presenting 

Officer, if any, appointed. 
 

  (14) The evidence on behalf of 

the employee shall then be produced. The 
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employee may examine himself or take the 

assistance of another employee as given 

in rule 32 (6) to examine on his behalf if 

he so prefers. The witnesses produced by 

the employee shall then be examined and 

shall be liable to cross-examination, re-

examination and examination by the 

inquiring authority according to the 

provision applicable to the witnesses for 

the disciplinary authority. 
 

  (15) The Inquiring Authority 

may, after the employee closes his case, 

and shall, if the employee has not 

examined himself, generally question him 

on the circumstances appearing against 

him in the evidence for the purposes of 

enabling the employee to explain any 

circumstances appearing in the evidence 

against him. 
 

  (16) After the completion of the 

production of the evidence, the employee 

and the Presenting Officer may file 

written briefs of their respective cases 

within 15 days of the date of completion 

of the production of evidence. 
 

  (17) If the employee does not 

submit the written statement of defence 

referred to in sub-rule 93) or before the 

date specified for the purpose or does not 

appear in person, or through the assisting 

offer or otherwise fails or refuses to 

comply with any of the provisions of those 

rules, the inquiring authority may hold 

the enquiry ex parte. 
 

  (18) Whenever any inquiring 

authority, after having heard and 

recorded the whole or any part of the 

evidence in an inquiry ceases to exercise 

jurisdiction therein, and is succeeded by 

another inquiry authority which has and 

which exercise, such jurisdiction, the 

inquiring authority so succeeding may act 

on the evidence so recorded by its 

predecessor, or partly recorded by its 

predecessor and partly recorded by itself. 
 

  Provided that if the succeeding 

inquiring authority is of the opinion that 

further examination of any of the 

witnesses whose evidence has already 

been recorded is necessary in the interest 

of justice, it may recall, examine, cross-

examine and re-examine and such 

witnesses as here in before provided.  
 

  (19) (i) After the conclusion of 

the enquiry, report shall be prepared and 

it shall contain - 
 

  (a) a gist of the articles of 

charge and the statement of the 

imputations of misconduct or 

misbehaviour ;  
 

  (b) a gist of the defence of the 

employee in respect of each article of 

charge ;  
 

  (c) an assessment of the 

evidence in respect of each article of 

charge ; 
 

  (d) the findings of each article 

of charge and the reasons therefore. 
 

  Explanation :- If in the opinion 

of the inquiring authority the proceedings 

of the inquiry establish any article of 

charge different from the original articles 

of the charge, if any record its findings on 

such article of charge ;  
 

  Provided that the findings on 

such articles of charge shall not be 

recorded unless the employee has either 

admitted the facts on which such article of 



2 All.     The Chairman U.P. State Bridge Ltd. Lko & Anr. Vs Subhash Pratap Bagri & Ors.  987 

charge is based or has had a reasonable 

opportunity of defending himself against 

such article of charge.  
 

  (ii) The enquiring authority, 

where it is not itself the disciplinary 

authority, shall forward to the 

disciplinary authority the records of 

inquiry which shall include :- 
 

  (a) The report of the inquiry 

prepared by it under sub-clause (i) above 

;  
 

  (b) The written statement of 

defence, if any submitted by the employee 

referred to in sub-rule (13) ;  
 

  (c) The oral and documentary 

evidence produced in the course of the 

inquiry ; 
 

  (d) Written briefs referred to in 

sub-rule (16), if any ; and 
 

  (e) The orders, if any, made by 

the disciplinary authority and the 

inquiring authority in regard to the 

inquiry."  
 

 17.  The above quoted provision 

speaks that regular enquiry has to be 

conducted and principles of natural justice 

have to be followed in the disciplinary 

proceedings by the enquiry officer, which 

includes an opportunity to the employee 

to examine the witnesses of department, 

those are required to prove the charges 

and documents relied upon in the charge 

sheet, as also an opportunity to produce 

his witnesses in his defence and an 

opportunity of being heard in person.  
 

 18.  In what manner the principles of 

natural justice have to be followed in the 

departmental/disciplinary proceedings has 

already explained by the Apex Court as 

well as by this Court.  
 

 19.  The Division Bench of this 

Court, after considering the catena of 

judgments on the issue of holding the 

disciplinary enquiry i.e. a regular enquiry, 

in the judgment dated 28.11.2018 passed 

in Writ Petition No.34093 (S/B) of 2018 

(State of U.P. v. Deepak Kumar) has 

observed asunder:-  
 

  "It is settled by the catena of 

judgments that it is the dutyof Enquiry 

Officer to hold ''Regular Enquiry'. 

Regularenquiry means that after reply to 

the charge-sheet theEnquiry Officer must 

record oral evidence with anopportunity 

to the delinquent employee to cross-

examinethe witnesses and thereafter 

opportunity should be given tothe 

delinquent employee to adduce his 

evidence in defence.The opportunity of 

personal hearing should also 

begiven/awarded to the delinquent 

employee. Even if thecharged employee 

does not participate/co-operate in 

theenquiry, it shall be incumbent upon the 

Enquiry Officer toproceed ex-parte by 

recording oral evidence. For 

regularenquiry, it is incumbent upon the 

Enquiry Officer to fixdate, time and place 

for examination and cross-11S.A. No. 175 

of 2005examination of witnesses for the 

purposes of proving ofcharges and 

documents, relied upon and opportunity 

todelinquent employee should also be 

given to produce hiswitness by fixing 

date, time and place. After completion 

ofenquiry the Enquiry Officer is required 

to submit its report,stating therein all the 

relevant facts, evidence andstatement of 

findings on each charge and reasons 

thereof,and thereafter, prior to imposing 
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any punishment, the copyof the report 

should be provided to charged officer for 

thepurposes of submission of his reply on 

the same. Thepunishment order should be 

reasoned and speaking andmust be passed 

after considering entire material on 

record.(vide: Jagdish Prasad Vs. State of 

U.P. 1990 (8) LCD 486;Avatar Singh Vs. 

State of U.P. 1998 (16) LCD 199; 

TownArea Committee, Jalalabad Vs. 

Jagdish Prasad 1979 Vol. ISCC 60; 

Managing Director, U.P. Welfare 

HousingCorporation Vs. Vijay Narain 

Bajpai 1980 Vol. 3 SCC459; State of U.P. 

Vs. Shatrughan Lal 1998 (6) SCC 

651;Chandrama Tewari Vs. Union of India 

and others AIR1998 SC 117; Anil Kumar 

Vs. Presiding Officer and othersAIR 1985 

SC 1121; Radhey Kant Khare Vs. U.P. Co-

operative Sugar Factories 2003 (21) LCD 

610; RoopSingh Negi Vs. Punjab National 

Bank and others (2009) 2SCC 570; M.M. 

Siddiqui Vs. State of U.P. and others 

2015(33) LCD 836; Moti Ram Vs. State of 

U.P. and others 2013(31) LCD 1319; 

Kaptan Singh Vs. State of U.P. and 

others2014 (4) ALJ 440."  
 

 20.  Taking into account the relevant 

provision i.e. Rule/Clause 35 of Model 

Conduct Rules and principles settled on 

the issue of holding of departmental 

enquiry, we find from the record, 

particularly para 4.5 & 4.6 of claim 

petition and reply to the same given in 

para 8 of the written statement of the 

petitioner filed before the Tribunal as well 

as as enquiry report on record, that 

Enquiry Officer failed to conduct the 

regular enquiry and thus enquiry report is 

vitiated and being so subsequent order 

based on the same are unsustainable.  
 

 21.  In regard to the finding of the 

Tribunal to the effect that order dated 

06.02.2015 is a non-speaking order, 

though not assailed by the learned counsel 

for the petitioner, we have perused the 

order dated 06.02.2015 and we find that 

reasons for coming to the conclusion have 

not mentioned in the order dated 

06.02.2015, order of punishment and 

being so the finding of the Tribunal in this 

regard is perfectly valid. The relevant 

portion of order dated 06.02.2015 reads as 

under :-  
 

  "अतः िााँच अजधकारी द्वारा पे्रजर्त 

आख्या एविं िााँच आख्या पर प्राप्त अपचारी के 

अभ्यावेदन पर  म्यक जवचारोपराि श्री ए . पी. 

बागड़ी। उप पररयोिना प्रबन्धक (ज जवल ) को 

पररजनल्दन्दत करते हुये शा कीय क्षजत रू. 13. २७ 

लाख (तरह लाख  त्ताई  हिार मात्र ) की व ूली 

श्री ए . पी. बागड़ी, के वेतन /देयको में  े जकये 

िाने के आदेश एतद््दवारा पाररत जकये िाते है |"  
 

 22.  Considering the facts of the case 

including the contents of charge sheet and 

finding recorded by the Tribunal as well 

as by us in the preceeding paras and the 

law laid down by the Hon'ble Apex Court 

in the case of Chairman, Life Insurance 

Corporation of India (supra), we are of 

the considered opinion that the order 

dated 01.08.2018 passed by the Tribunal 

is contrary to law and being is liable to be 

partly set aside/modified.  
 

 23.  For the foregoing reasons, writ 

petition is partly allowed and the 

impugned order dated 01.08.2018 passed 

by State Public Service Tribunal, 

Lucknow is set aside to the extent it 

provides consequential benefits and 

refund of amount recovered. The matter is 

remanded back to the opposite party no.2 

to conduct the enquiry afresh from the 

stage of submitting the charge sheet dated 

11.03.2011. Issue of providing 
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consequential benefits and refund of 

amount would considered by the 

appointing authority after conclusion/final 

outcome of the enquiry proceeding.  
 

 24.  Further, till the passing of the 

final order in the matter in question by the 

disciplinary authority, no recovery shall 

be made from the claimant/opposite party 

no.1 and the amount recovered from the 

opposite party no.1, in pursuance to the 

order dated 06.02.2015, shall be subject to 

outcome of the final order passed by the 

disciplinary authority.  
 

 25.  The disciplinary authority is 

directed to conclude the entire proceeding 

within six months from the date of receipt 

of a certified copy of this order.  
---------- 
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Hon’ble Saurabh Lavania, J.) 

  
 1.  Heard learned counsel for the 

petitioner, learned State Counsel for the 

opposite party No. 1, Sri Sameer Kalia, 

learned counsel for the opposite party No. 

2 and Sri Uttam Kumar Verma, learned 

counsel for the opposite party Nos. 3 and 

4. 
 

 2.  By means of the present writ petition, 

the petitioner has challenged the orders dated 

02.08.2011 and 17.03.2012, passed by the 

opposite party Nos. 2 and 4 (Annexure Nos. 1 

and 2 to the writ petition).  
 

 3.  Facts, in brief, of the present case 

are to the effect that initially on 

14.12.1987, the petitioner was appointed 

on the post of Manager, Printing Press in 

the pay-scale of Rs. 500-900. Vide letter 

dated 03.01.1991, one post of Manager, 

Printing Press was sanctioned and it was 

directed that on the said post, regular 

selection be made and after making 

regular selection, the services of the 

petitioner shall be terminated.  
 

 4.  On 31.07.1997, an order was 

passed in the Writ Petition No. 4138 of 

1997 filed by the petitioner before this 

Court challenging the advertisement for 

holding regular selection for the post of 

Manager. Relevant portion of the order 

dated 31.07.1997 reads as under:-  
 

  "In the meantime no result shall 

be declared nor shall any appointment be 

made in pursuance of the advertisement 

dated 4th December, 1992 for which the 

meeting is scheduled to be held on 

31.01.1997 for the post of manager 

printing press in the University 

concerned."  

 
 5.  In the aforesaid writ petition, 

counter affidavit was filed in the year 1998 

on behalf of opposite party No. 3 stating 

therein that the regular appointment on the 

post of Manager, Printing Press has been 

made and the petitioner has been adjusted 

against the post of Research Assistant in 

pay-scale of Rs. 500-900. The writ petition 

was dismissed by this Court vide order 

06.12.2000.  
 

 6.  Thereafter, the petitioner was 

transferred along with his post of 

Research Assistant in the Department of 

Dairy and Animal Husbandry and it was 

directed that the work shall be taken from 

the petitioner. Thereafter, on a complaint 

dated 16.08.2010 under Section 23 of the 

U.P. Krishi Evam Praudyogik 

Vishwavidyalaya Adhiniyam, 1958, with 

regard to the appointment/adjustment of 

the petitioner on the post of Research 

Assistant, the opposite party No. 2 issued 

the order dated 02.08.2011, whereby 

directed the opposite party No. 3 to take 

appropriate decision in the matter of 

appointment of the petitioner keeping in 

view the report of University and 

direction of the State Government. 

Thereafter, vide order dated 15.04.2011, 

the opposite party No. 1 refused to 

provide the revised pay-scale on the 

ground that the appointment of the 

petitioner on the post of Research 

Assistant is in violation of Government 

Orders dated 03.01.1990, 27.02.1991 and 

30.08.1990. Thereafter, vide order dated 

27.06.2011, a Committee was constituted 

by the opposite party No. 3 to inquire into 

the matter/appointment of the petitioner 

on the post of Research Assistant.  
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 7.  The Committee so constituted 

submitted its report dated 31.10.2011. 

Considering the report of the Committee 

dated 31.10.2011, the petitioner was 

asked to submit his reply, which he 

submitted on 06.12.2011, and he was 

provided personal hearing fixing 

07.12.2012, on which date the petitioner 

was heard. Thereafter, vide order dated 

17.03.2012, the services of the petitioner 

were terminated.  
 

 8.  In view of the aforesaid factual 

background, the present writ petition has 

been filed before this Court.  
 

 9.  Learned counsel for the petitioner 

submitted that the petitioner has not been 

given adequate opportunity to defend his case.  
 

 10.  Learned counsel for the 

petitioner further submitted that the 

service of the petitioner has been 

terminated, which is a major penalty and 

before terminating the petitioner, a full-

fledged enquiry should have been done in 

the matter. However, no such steps were 

taken by the respondents, as such, the 

impugned order dated 17.03.2012, 

terminating the services of the petitioner, 

is violative of principles of natural justice 

and arbitrary in nature.  
 

 11.  Learned counsel for the petitioner 

further submitted that in identical 

circumstances, four persons, who did not 

possess the requisite qualification, have been 

retained in service and the petitioner was 

terminated from service.  
 

 12.  The prayer is to allow the writ 

petition.  
 

 13.  Learned counsel for the 

respondents while opposing the 

submission made by learned counsel for 

the petitioner submitted that the petitioner 

did not possess the requisite qualification, 

which was to be possessed by a person to 

be appointed on the post of Research 

Assistant i.e. B.Sc Krishi. In view of the 

said fact and after conducting the enquiry 

wherein, the petitioner was given the 

opportunity to defend his case, and 

considering his reply, the impugned order 

of termination was passed, which is just 

and proper in the facts of the case.  
 

 14.  We have heard the learned 

counsel for the parties and gone through 

the record carefully.  
 

 15.  Needless to mention here that 

learned counsel for the petitioner has not 

disputed the fact that for the post of Research 

Assistant, the requisite qualification is B.Sc. 

Krishi and the petitioner did not possess the 

said qualification. Rather the petitioner 

possessed the qualification of M.A. and Ph.D.  
 

 16.  In view of the aforesaid facts, 

the admitted position emerges out to the 

effect that the petitioner did not possess 

the requisite qualification to be appointed 

on the post of Research Assistant in the 

Chandrasekhar Azad Agriculture and 

Technology University, Kanpur and also 

the minimum qualification for the said 

post cannot be relaxed, contrary to this, 

no Rule has been placed before us.  
 

 17.  In this regard, this Court in the 

case of Ajay Singh v. State of U.P. 

reported in 2011 SCC OnLine All 2201 : 

(2011) 3 All LJ 38 : (2011) 87 ALR 

(SUM 14) 7 : 2011 Lab IC 3113, 

observed as under:-  
 

  "11. Before going into the 

question as to whether the respondents 
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were justified in making appointment of 

respondent No. 5 by permitting relaxation in 

the qualification even if this Court assume that 

such relaxation was permissible under 1986 

Rules, the fact remains that before acting 

thereon, no modification, amendment or 

readvertisement of the post in question took 

place with modified qualification. This resulted 

ex facie denial of opportunity to such other 

persons who could have satisfied the relaxed 

qualification but failed to apply since the 

advertisement which was actually made did not 

contain such qualification. This also makes 

appointment of respondent No. 5 pursuant to 

the relaxed qualification illegal being violative 

of Articles 15 and 16 of Constitution of India 

having resulted in denial of equal opportunity 

of employment to others. Even cases where 

there is some change in the qualification etc. 

under the Rules etc. after an advertisement is 

made, it has consistently been the view of the 

Court that in such a case afresh advertisement 

or modified advertisement, as a rule, must be 

published so as to give opportunity to the 

people at large who satisfy the altered, 

modified or changed qualification to apply. 

This is consistent with the constitutional 

requirement of giving equal opportunity of 

employment to all.  
 

  12. In State of M.R v. Shyama 

Pardi, (1996) 7 SCC 118 : (AIR 1996 SC 

2219) the Apex Court held that an 

appointment made in the absence of 

requisite qualification prescribed under 

Rules is void ab initio and neither it 

confers any right upon the person 

concerned to hold the post or continue if 

he/she has been appointed though did not 

possess requisite qualification nor any 

direction for payment of salary can be 

issued in such cases. 
 

  13. A similar controversy arose 

in the case of Mohd. Sartaj v. State of 

U.P., JT 2006 (1) SC 331 : (AIR 2006 SC 

3492) and the Apex Court held that an 

appointment lacking requisite 

qualification would be a nullity. A 

question also raised before the Apex 

Court that if subsequently the candidate 

has attained the requisite qualification 

whether that would validate the 

appointment but it was replied by the 

Apex Court that the validity of an 

appointment has to be considered at the 

time of appointment and if the 

appointment was made by ignoring the 

requisite qualification or if it is found that 

the candidate did not possess requisite 

qualification at that time of appointment, 

the appointment would be void ab initio. 
 

  17. Learned Standing Counsel 

or Sri R.L. Verma, Advocate appearing on 

behalf of respondent No. 5 also could not 

place any pro vision to show that the 

Rules pertaining to recruitment under 

1986 Rules could have been relaxed by 

the Director General. Rule 25 of 1986 

Rules confers power of relaxation relating 

to Rules regulating conditions of service 

and reads as under: 
 

  "25. Relaxation in the conditions of 

service. Where the State Government is 

satisfied that the operation of any Rule 

regulating the conditions of service of persons 

appointed to the service causes undue 

hardship in any particular case, it may, not 

withstanding anything contained in the Rules 

applicable to the case, by order, dispense with 

or relax the requirements of that Rule to such 

extent and subject to such conditions as it may 

consider necessary for dealing with the case 

in a just and equitable manner."  
 

  18. The distinction between 

Rules, pertaining to recruitment and 

condition of service came up for 
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consideration before the Apex Court in 

the case of Keshav Chandra Joshi v. 

Union of India, 1992 Supp (1) SCC 272 : 

(AIR 1991 SC 284) where the Rule 

permitted relaxation of conditions of 

service and it was held that the Rule did 

not permit relaxation of recruitment 

Rules. It was reiterated in Syed Khalid 

Rizvi v. Union of India, 1993 Supp (3) 

SCC 575 wherein it was held:-- 
 

  "Conditions of recruitment and 

conditions of service are distinct and the 

latter is precedent by an appointment 

according to Rules. Former cannot be 

relaxed."  
 

  19. In Keshav Chandra Joshi 

(supra) the Apex Court also says that Rules 

permitting relaxation of provisions 

regulating conditions of service cannot be 

invoked to suggest relaxation of Rules 

regulating recruitment. The Rules relating 

to age, qualification, other eligibility 

process of selection etc. that is all the steps 

anterior to appointment constitute Rules 

regulating recruitment. Under 1986 Rules, 

firstly the Rules relating to recruitment 

cannot be relaxed and secondly even Rule 

25 of 1986 Rules which permits relaxation 

of Rules regulating conditions of service 

authorises the State Government or 

Director General to do so hence such 

relaxation by Director General is 

impermissible." 
 

 18.  We also like to refer the 

judgment passed by the Apex Court in the 

case of State of Orissa v. Mamata 

Mohanty reported in (2011) 3 SCC 436. 

The relevant paras are reproduced 

hereunder:-  
 

  "Appointment/employment 

without advertisement  

  35. At one time this Court had 

been of the view that calling the names 

from employment exchange would curb to 

certain extent the menace of nepotism and 

corruption in public employment. But, 

later on, it came to the conclusion that 

some appropriate method consistent with 

the requirements of Article 16 should be 

followed. In other words there must be a 

notice published in the appropriate 

manner calling for applications and all 

those who apply in response thereto 

should be considered fairly. Even if the 

names of candidates are requisitioned 

from employment exchange, in addition 

thereto it is mandatory on the part of the 

employer to invite applications from all 

eligible candidates from the open market 

by advertising the vacancies in 

newspapers having wide circulation or by 

announcement in radio and television as 

merely calling the names from the 

employment exchange does not meet the 

requirement of the said article of the 

Constitution. (Vide Delhi Development 

Horticulture Employees' Union v. Delhi 

Admn. [(1992) 4 SCC 99 : 1992 SCC 

(L&S) 805 : (1992) 21 ATC 386 : AIR 

1992 SC 789] , State of Haryana v. Piara 

Singh [(1992) 4 SCC 118 : 1992 SCC 

(L&S) 825 : (1992) 21 ATC 403 : AIR 

1992 SC 2130] , Excise Supdt. v. K.B.N. 

Visweshwara Rao [(1996) 6 SCC 216 : 

1996 SCC (L&S) 1420] , Arun Tewari v. 

Zila Mansavi Shikshak Sangh [(1998) 2 

SCC 332 : 1998 SCC (L&S) 541 : AIR 

1998 SC 331] , Binod Kumar Gupta v. 

Ram Ashray Mahoto [(2005) 4 SCC 209 : 

2005 SCC (L&S) 501 : AIR 2005 SC 

2103] , National Fertilizers Ltd. v. Somvir 

Singh [(2006) 5 SCC 493 : 2006 SCC 

(L&S) 1152 : AIR 2006 SC 2319] , 

Telecom District Manager v. Keshab Deb 

[(2008) 8 SCC 402 : (2008) 2 SCC (L&S) 

709] , State of Bihar v. Upendra Narayan 
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Singh [(2009) 5 SCC 65 : (2009) 1 SCC 

(L&S) 1019] and State of M.P. v. Mohd. 

Abrahim [(2009) 15 SCC 214 : (2010) 1 

SCC (L&S) 508].) 
 

  36. Therefore, it is a settled 

legal proposition that no person can be 

appointed even on a temporary or ad hoc 

basis without inviting applications from 

all eligible candidates. If any appointment 

is made by merely inviting names from the 

employment exchange or putting a note 

on the noticeboard, etc. that will not meet 

the requirement of Articles 14 and 16 of 

the Constitution. Such a course violates 

the mandates of Articles 14 and 16 of the 

Constitution of India as it deprives the 

candidates who are eligible for the post, 

from being considered. A person 

employed in violation of these provisions 

is not entitled to any relief including 

salary. For a valid and legal appointment 

mandatory compliance with the said 

constitutional requirement is to be 

fulfilled. The equality clause enshrined in 

Article 16 requires that every such 

appointment be made by an open 

advertisement as to enable all eligible 

persons to compete on merit. 
 

  Order bad in inception  
 

  37. It is a settled legal 

proposition that if an order is bad in its 

inception, it does not get sanctified at a 

later stage. A subsequent 

action/development cannot validate an 

action which was not lawful at its 

inception, for the reason that the illegality 

strikes at the root of the order. It would be 

beyond the competence of any authority to 

validate such an order. It would be ironic 

to permit a person to rely upon a law, in 

violation of which he has obtained the 

benefits. If an order at the initial stage is 

bad in law, then all further proceedings 

consequent thereto will be non est and 

have to be necessarily set aside. A right in 

law exists only and only when it has a 

lawful origin. (Vide Upen Chandra Gogoi 

v. State of Assam [(1998) 3 SCC 381 : 

1998 SCC (L&S) 872 : AIR 1998 SC 

1289] , Mangal Prasad Tamoli v. 

Narvadeshwar Mishra [(2005) 3 SCC 422 

: AIR 2005 SC 1964] and Ritesh Tewari v. 

State of U.P. [(2010) 10 SCC 677 : (2010) 

4 SCC (Civ) 315 : AIR 2010 SC 3823] ) 
 

38. The concept of adverse possession of 

lien on post or holding over are not 

applicable in service jurisprudence. 

Therefore, continuation of a person 

wrongly appointed on post does not 

create any right in his favour. [Vide M.S. 

Patil (Dr.) v. Gulbarga University 

[(2010) 10 SCC 63 : (2010) 2 SCC (L&S) 

785 : AIR 2010 SC 3783] .] 
 

  Eligibility lacking  
 

  39. In Prit Singh (Dr.) v. S.K. 

Mangal [1993 Supp (1) SCC 714 : 1993 

SCC (L&S) 246 : (1993) 23 ATC 783] this 

Court examined the case of a person who 

did not possess the requisite percentage of 

marks as per the statutory requirement 

and held that he cannot hold the post 

observing: (SCC pp. 718-19, paras 12-13) 
 

  "12. ... It need not be pointed 

out that the sole object of prescribing 

qualification that the candidate must have 

a consistently good academic record with 

first or high second class Master's degree 

for appointment to the post of a Principal, 

is to select a most suitable person in order 

to maintain excellence and standard of 

teaching in the institution apart from 

administration. ... The appellant had not 

secured even second class marks in his 
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Master of Arts Examination whereas the 

requirement was first or high second class 

(55%). The irresistible conclusion is that 

on the relevant date the appellant did not 

possess the requisite qualifications.  
 

  13. ... on the date of the 

appointment the appellant did not possess 

the requisite qualifications and as such 

his appointment had to be quashed." 
 

(emphasis added)  
 

  40. In Pramod Kumar v. U.P. 

Secondary Education Services Commission 

[(2008) 7 SCC 153 : (2008) 2 SCC (L&S) 244 

: AIR 2008 SC 1817] this Court examined the 

issue as to whether a person lacking eligibility 

can be appointed and if so, whether such 

irregularity/illegality can be cured/condoned. 

After considering the provisions of the U.P. 

Secondary Education Services Commission 

Rules, 1983 and the U.P. Intermediate 

Education Act, 1921, this Court came to a 

conclusion that lacking eligibility as per the 

rules/advertisement cannot be cured at any 

stage and making appointment of such a 

person tantamounts to an illegality and not an 

irregularity, and thus cannot be cured. A 

person lacking the eligibility cannot approach 

the court for the reason that he does not have 

a right which can be enforced through court. 
 

  41. This Court in Pramod 

Kumar [(2008) 7 SCC 153 : (2008) 2 SCC 

(L&S) 244 : AIR 2008 SC 1817] further 

held as under: (SCC p. 160, para 18) 
 

  "18. If the essential educational 

qualification for recruitment to a post is 

not satisfied, ordinarily the same cannot 

be condoned. Such an act cannot be 

ratified. An appointment which is 

contrary to the statute/statutory rules 

would be void in law. An illegality cannot 

be regularised, particularly, when the 

statute in no unmistakable term says so. 

Only an irregularity can be. [See State of 

Karnataka v. Umadevi (3) [(2006) 4 SCC 

1 : 2006 SCC (L&S) 753] , National 

Fertilizers Ltd. v. Somvir Singh [(2006) 5 

SCC 493 : 2006 SCC (L&S) 1152 : AIR 

2006 SC 2319] and Post Master General 

v. Tutu Das (Dutta) [(2007) 5 SCC 317 : 

(2007) 2 SCC (L&S) 179] .]"  
 

  Relaxation  
 

  42. In J.P. Kulshrestha (Dr.) v. 

Allahabad University [(1980) 3 SCC 418 

: 1980 SCC (L&S) 436 : AIR 1980 SC 

2141] issue of relaxation of eligibility 

came up for consideration before this 

Court wherein it was held as under: (SCC 

pp. 425-26, paras 15-16) 
 

  "15. ... We regretfully but 

respectfully disagree with the Division 

Bench and uphold the sense of high 

second class attributed by the learned 

Single Judge. The midline takes us to 54% 

and although it is unpalatable to be 

mechanical and mathematical, we have to 

hold that those who have not secured 

above 54% marks cannot claim to have 

obtained a high second class and are 

ineligible.  
 

  16. ... We have earlier held that 

the power to relax, as the Ordinance now 

runs, insofar as high second class is 

concerned, does not exist. Inevitably, the 

appointment of the 3 respondents violate 

the Ordinance and are, therefore, illegal." 
 

(emphasis added)  
 

  43. In Rekha Chaturvedi v. 

University of Rajasthan [1993 Supp (3) 

SCC 168 : 1993 SCC (L&S) 951 : (1993) 
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25 ATC 234] this Court again dealt with 

the power of relaxation of minimum 

qualifications as the statutory provisions 

applicable therein provided for 

relaxation, but to what extent and under 

what circumstances, such power could be 

exercised was not provided therein. Thus, 

this Court issued the following directions: 

(SCC p. 176, para 11) 
 

  "A. The University must note 

that the qualifications it advertises for the 

posts should not be at variance with those 

prescribed by its Ordinance/Statutes.  
 

  B. The candidates selected must be 

qualified as on the last date for making 

applications for the posts in question or on 

the date to be specifically mentioned in the 

advertisement/notification for the purpose. ...  
 

  C. When the University or its 

Selection Committee relaxes the minimum 

required qualifications, unless it is 

specifically stated in the 

advertisement/notification both that the 

qualifications will be relaxed and also the 

conditions on which they will be relaxed, 

the relaxation will be illegal. 
 

  D. The University/Selection 

Committee must mention in its 

proceedings of selection the reasons for 

making relaxations, if any, in respect of 

each of the candidates in whose favour 

relaxation is made. 
 

  E. The minutes of the meetings 

of the Selection Committee should be 

preserved for a sufficiently long time, and 

if the selection process is challenged until 

the challenge is finally disposed of. An 

adverse inference is liable to be drawn if 

the minutes are destroyed or a plea is 

taken that they are not available."  

(emphasis added)  
 

  44. In P.K. Ramachandra Iyer v. 

Union of India [(1984) 2 SCC 141 : 1984 

SCC (L&S) 214 : AIR 1984 SC 541] this 

Court while dealing with the same issue, 

held that once it is established that there 

is no power to relax the essential 

qualifications, the entire process of 

selection of the candidate was in 

contravention of the established norms 

prescribed by advertisement. The power 

to relax must be clearly spelt out and 

cannot otherwise be exercised. 
 

  45. In A.P. Public Service 

Commission v. B. Swapna [(2005) 4 SCC 

154 : 2005 SCC (L&S) 452] this Court 

held that: (SCC p. 160, para 15) 
 

  "15. Another aspect which this 

Court has highlighted is scope for 

relaxation of norms. ... Once it is most 

satisfactorily established that the 

Selection Committee did not have the 

power to relax essential qualification, the 

entire process of selection so far as the 

selected candidate is concerned gets 

vitiated."  
 

(emphasis supplied)  
 

  46. This Court in Kendriya 

Vidyalaya Sangathan v. Sajal Kumar Roy 

[(2006) 8 SCC 671 : (2007) 1 SCC (L&S) 

23] held: (SCC p. 675, para 11) 
 

  "11. ... The appointing 

authorities are required to apply their 

mind while exercising their discretionary 

jurisdiction to relax the age-limits. ... The 

requirements to comply with the rules, it 

is trite, were required to be complied with 

fairly and reasonably. They were bound 

by the rules. The discretionary 
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jurisdiction could be exercised for 

relaxation of age provided for in the rules 

and within the four corners thereof."  
 

(emphasis added)  
 

  47. In Food Corpn. of India v. 

Bhanu Lodh [(2005) 3 SCC 618 : 2005 

SCC (L&S) 433 : AIR 2005 SC 2775] this 

Court held: (SCC p. 628, para 12) 
 

  "12. ... Even assuming that there 

is a power of relaxation under the 

Regulations, ... the power of relaxation 

cannot be exercised in such a manner that 

it completely distorts the Regulations. The 

power of relaxation is intended to be used 

in marginal cases.... We do not think that 

they are intended as an ''open sesame' for 

all and sundry. The wholesale go-by given 

to the Regulations, and the manner in 

which the recruitment process was being 

done, was very much reviewable as a 

policy directive, in exercise of the power 

of the Central Government under Section 

6(2) of the Act." \ 
 

  48. In Bhanu Prasad Panda 

(Dr.) v. Sambalpur University [(2001) 8 

SCC 532 : 2002 SCC (L&S) 14] one of 

the questions raised has been as to 

whether a person not possessing the 

required eligibility of qualification i.e. 

55% marks in Master's degree can be 

appointed in view of the fact that UGC 

refused to grant relaxation. On the issue 

of relaxation of eligibility, the Court held 

as under: (SCC p. 536, para 5) 
 

  "5. ... the essential requirement 

of academic qualification of a particular 

standard and grade viz. 55%, in the 

''relevant subject' for which the post is 

advertised, cannot be rendered redundant 

or violated.... ... The rejection by UGC of 

the request of the Department in this case 

to relax the condition relating to 55% 

marks at postgraduation level ... is to be 

the last word on the claim of the appellant 

and there could be no further controversy 

raised in this regard."  
 

 (emphasis added)  
 

  49. In view of the above, this 

Court held that the appointment of the 

appellant therein has rightly been 

quashed as he did not possess the 

requisite eligibility of 55% marks in 

Master's course. 
 

  50. In the absence of an enabling 

provision for grant of relaxation, no 

relaxation can be made. Even if such a 

power is provided under the statute, it cannot 

be exercised arbitrarily. (See Union of India 

v. Dharam Pal [(2009) 4 SCC 170 : (2009) 1 

SCC (L&S) 790] .) Such a power cannot be 

exercised treating it to be an implied, 

incidental or necessary power for execution 

of the statutory provisions. Even an implied 

power is to be exercised with care and 

caution with reasonable means to remove the 

obstructions or overcome the resistance in 

enforcing the statutory provisions or 

executing its command. Incidental and 

ancillary powers cannot be used in utter 

disregard of the object of the statute. Such 

power can be exercised only to make such 

legislation effective so that the ultimate 

power will not become illusory, which 

otherwise would be contrary to the intent of 

the legislature. (Vide Matajog Dobey v. H.S. 

Bhari [AIR 1956 SC 44 : 1956 Cri LJ 140] 

and State of Karnataka v. Vishwabharathi 

House Building Coop. Society [(2003) 2 

SCC 412] .) 
 

  51. More so, relaxation in this 

manner is tantamount to changing the 
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selection criteria after initiation of 

selection process, which is not 

permissible at all. Rules of the game 

cannot be changed after the game is over. 

(Vide K. Manjusree v. State of A.P. 

[(2008) 3 SCC 512 : (2008) 1 SCC (L&S) 

841 : AIR 2008 SC 1470] and Ramesh 

Kumar v. High Court of Delhi [(2010) 3 

SCC 104 : (2010) 1 SCC (L&S) 756 : AIR 

2010 SC 3714] .)" 
 

 19.  So far as the argument raised by 

the learned counsel for the petitioner to 

the effect that the petitioner was not given 

the proper opportunity to defend his case 

nor proper enquiry was done in the matter 

in question is concerned, the same has got 

no force because in the present case, as 

per the pleadings on record as well as the 

arguments advanced by the learned 

counsel for the parties, the position 

emerges out is to the effect that the 

petitioner did not possess the requite 

qualification to be appointed on the post 

of Research Assistant i.e. B.Sc. Krishi, as 

such, giving opportunity of hearing was a 

mere formality. The present case, in facts 

of the case, is covered under the phrase 

"useless formality theory".  
 

 20.  With regard to phrase "useless 

formality theory", the Apex Court in the 

case judgment passed in the case of 

Aligarh Muslim University v. Mansoor 

Ali Khan reported in (2000) 7 SCC 529, 

observed as under:-  
 

  "Point 5  
 

  20. This is the crucial point in 

this case. As already stated under Point 4, 

in the case of Mr Mansoor Ali Khan, 

notice calling for an explanation had not 

been issued under Rule 5(8)(i) of the 1969 

Rules. Question is whether interference is 

not called for in the special circumstances 

of the case. 
 

  21. As pointed recently in M.C. 

Mehta v. Union of India [(1999) 6 SCC 

237] there can be certain situations in 

which an order passed in violation of 

natural justice need not be set aside under 

Article 226 of the Constitution of India. 

For example where no prejudice is caused 

to the person concerned, interference 

under Article 226 is not necessary. 

Similarly, if the quashing of the order 

which is in breach of natural justice is 

likely to result in revival of another order 

which is in itself illegal as in Gadde 

Venkateswara Rao v. Govt. of A.P. [AIR 

1966 SC 828 : (1966) 2 SCR 172] it is not 

necessary to quash the order merely 

because of violation of principles of 

natural justice. 
 

  22. In M.C. Mehta [(1999) 6 

SCC 237] it was pointed out that at one 

time, it was held in Ridge v. Baldwin 

[1964 AC 40 : (1963) 2 All ER 66 (HL)] 

that breach of principles of natural justice 

was in itself treated as prejudice and that 

no other "de facto" prejudice needed to be 

proved. But, since then the rigour of the 

rule has been relaxed not only in England 

but also in our country. In S.L. Kapoor v. 

Jagmohan [(1980) 4 SCC 379] 

Chinnappa Reddy, J. followed Ridge v. 

Baldwin [1964 AC 40 : (1963) 2 All ER 

66 (HL)] and set aside the order of 

supersession of the New Delhi 

Metropolitan Committee rejecting the 

argument that there was no prejudice 

though notice was not given. The 

proceedings were quashed on the ground 

of violation of principles of natural 

justice. But even in that case certain 

exceptions were laid down to which we 

shall presently refer. 
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  23. Chinnappa Reddy, J. in S.L. 

Kapoor case [(1980) 4 SCC 379] laid 

down two exceptions (at SCC p. 395) 

namely, if upon admitted or indisputable 

facts only one conclusion was possible, 

then in such a case, the principle that 

breach of natural justice was in itself 

prejudice, would not apply. In other 

words if no other conclusion was possible 

on admitted or indisputable facts, it is not 

necessary to quash the order which was 

passed in violation of natural justice. Of 

course, this being an exception, great 

care must be taken in applying this 

exception. 
 

  24. The principle that in addition 

to breach of natural justice, prejudice must 

also be proved has been developed in several 

cases. In K.L. Tripathi v. State Bank of India 

[(1984) 1 SCC 43 : 1984 SCC (L&S) 62] 

Sabyasachi Mukharji, J. (as he then was) 

also laid down the principle that not mere 

violation of natural justice but de facto 

prejudice (other than non-issue of notice) 

had to be proved. It was observed, quoting 

Wade's Administrative Law (5th Edn., pp. 

472-75), as follows: (SCC p. 58, para 31) 
 

  "[I]t is not possible to lay down 

rigid rules as to when the principles of 

natural justice are to apply, nor as to their 

scope and extent. ... There must also have 

been some real prejudice to the 

complainant; there is no such thing as a 

merely technical infringement of natural 

justice. The requirements of natural 

justice must depend on the facts and 

circumstances of the case, the nature of 

the inquiry, the rules under which the 

tribunal is acting, the subject-matter to be 

dealt with, and so forth."  
 

  Since then, this Court has 

consistently applied the principle of 

prejudice in several cases. The above 

ruling and various other rulings taking the 

same view have been exhaustively 

referred to in State Bank of Patiala v. S.K. 

Sharma [(1996) 3 SCC 364 : 1996 SCC 

(L&S) 717] . In that case, the principle of 

"prejudice" has been further elaborated. 

The same principle has been reiterated 

again in Rajendra Singh v. State of M.P. 

[(1996) 5 SCC 460]  
 

  25. The "useless formality" 

theory, it must be noted, is an exception. 

Apart from the class of cases of "admitted 

or indisputable facts leading only to one 

conclusion" referred to above, there has 

been considerable debate on the 

application of that theory in other cases. 

The divergent views expressed in regard 

to this theory have been elaborately 

considered by this Court in M.C. Mehta 

[(1999) 6 SCC 237] referred to above. 

This Court surveyed the views expressed 

in various judgments in England by Lord 

Reid, Lord Wilberforce, Lord Woolf, Lord 

Bingham, Megarry, J. and Straughton, 

L.J. etc. in various cases and also views 

expressed by leading writers like Profs. 

Garner, Craig, de Smith, Wade, D.H. 

Clark etc. Some of them have said that 

orders passed in violation must always be 

quashed for otherwise the court will be 

prejudging the issue. Some others have 

said that there is no such absolute rule 

and prejudice must be shown. Yet, some 

others have applied via media rules. We 

do not think it necessary in this case to go 

deeper into these issues. In the ultimate 

analysis, it may depend on the facts of a 

particular case. 
 

  26. It will be sufficient, for the 

purpose of the case of Mr Mansoor Ali 

Khan to show that his case will fall within 

the exceptions stated by Chinnappa 
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Reddy, J. in S.L. Kapoor v. Jagmohan 

[(1980) 4 SCC 379] , namely, that on the 

admitted or indisputable facts, only one 

view is possible. In that event no 

prejudice can be said to have been caused 

to Mr Mansoor Ali Khan though notice 

has not been issued." 
 

 21.  It is well settled that if a wrong has 

been committed by the respondents in respect 

to some other persons, that will not provide a 

cause of action to claim parity on the ground 

of equal treatment since the equality in law 

under Article 14 is applicable for claiming 

parity in respect to legal and authorized acts. 

Two wrongs will not make one right. (See: 

State of Bihar and others Vs. Kameshwar 

Prasad Singh and another, AIR 2000 SC 

2306; Union of India and another Vs. 

International Trading Co. and another, AIR 

2003 SC 3983; Lalit Mohan Pandey Vs. 

Pooran Singh and others, AIR 2004 SC 

2303; M/s Anand Buttons Ltd. etc. Vs. State 

of Haryana and others, AIR 2005 SC 5565; 

and Kastha Niwarak G.S.S. Maryadit, Indor 

Vs. President, Indore Development 

Authority, AIR 2006 SC 1142).  
 

 22.  Hon'ble the Apex Court in the 

case of Gulam Rasool Lone v. State of 

Jammu & Kashmir reported in JT 2009 

(13) SC 422 in para 11 and 12 held as 

under:-  
 

  "11. There cannot be any doubt 

whatsoever that keeping in view the equal 

protection clause contained in Articles 14 

of the Constitution of India as also Article 

16 thereof, all the employees should be 

treated equally. Equality clause however, 

must be enforced in legality and not 

illegality.  
 

  12. There cannot furthermore be 

any doubt that Article 14 is a positive 

concept. The Constitution does not 

envisage enforcement of the equality 

clause where a person has got an undue 

benefit by reason of an illegal act." 
 

 23.  In the case of State of Orissa v. 

Mamata Mohanty reported in (2011) 3 

SCC 436, the Apex Court observed as 

under:-  
 

  "Article 14  
 

  56. It is a settled legal 

proposition that Article 14 is not meant to 

perpetuate illegality and it does not 

envisage negative equality. Thus, even if 

some other similarly situated persons 

have been granted some benefit 

inadvertently or by mistake, such order 

does not confer any legal right on the 

petitioner to get the same relief. (Vide 

Chandigarh Admn. v. Jagjit Singh [(1995) 

1 SCC 745 : AIR 1995 SC 705] , Yogesh 

Kumar v. Govt. of NCT of Delhi [(2003) 3 

SCC 548 : 2003 SCC (L&S) 346 : AIR 

2003 SC 1241] , Anand Buttons Ltd. v. 

State of Haryana [(2005) 9 SCC 164 : 

AIR 2005 SC 565] , K.K. Bhalla v. State 

of M.P. [(2006) 3 SCC 581 : AIR 2006 SC 

898] , Krishan Bhatt v. State of J&K 

[(2008) 9 SCC 24 : (2008) 2 SCC (L&S) 

783] , Upendra Narayan Singh [(2009) 5 

SCC 65 : (2009) 1 SCC (L&S) 1019] and 

Union of India v. Kartick Chandra 

Mondal [(2010) 2 SCC 422 : (2010) 1 

SCC (L&S) 385 : AIR 2010 SC 3455].) 
 

  57. This principle also applies 

to judicial pronouncements. Once the 

court comes to the conclusion that a 

wrong order has been passed, it becomes 

the solemn duty of the court to rectify the 

mistake rather than perpetuate the same. 

While dealing with a similar issue, this 

Court in Hotel Balaji v. State of A.P. 
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[1993 Supp (4) SCC 536 : AIR 1993 SC 

1048] observed as under: (SCC p. 551, 

para 12) 
 

  "12. ... ''2. ... To perpetuate an 

error is no heroism. To rectify it is the 

compulsion of judicial conscience. In this, 

we derive comfort and strength from the 

wise and inspiring words of Justice 

Bronson in Pierce v. Delameter [1 NY 3 

(1847) : A.M.Y. p. 18] at p. 18:  
 

  "a Judge ought to be wise 

enough to know that he is fallible and, 

therefore, ever ready to learn: great and 

honest enough to discard all mere pride 

of opinion and follow truth wherever it 

may lead: and courageous enough to 

acknowledge his errors".' [ As observed 

in Distributors (Baroda) (P) Ltd. v. Union 

of India, (1986) 1 SCC 43, p. 46, para 2.] 

"  
 

  (See also Ministry of 

Information & Broadcasting, In re 

[(1995) 3 SCC 619] , Nirmal Jeet Kaur v. 

State of M.P. [(2004) 7 SCC 558 : 2004 

SCC (Cri) 1989] and Mayuram 

Subramanian Srinivasan v. CBI [(2006) 5 

SCC 752 : (2006) 3 SCC (Cri) 83 : AIR 

2006 SC 2449].)"  
 

 24.  Keeping in view the admitted 

fact that the petitioner is not qualified for 

the post of Research Assistant, as he does 

not possess the degree of B.Sc. 

Agriculture, and settled legal proposition 

regarding relaxation of 

eligibility/qualification prescribed for a 

particular post to the effect that the same 

can not be relaxed and appointment of a 

person who does not possess the 

qualification of the post would be void as 

well as the principles related to "Useless 

Formality Theory" and principle of 

"Negative Equality", which are applicable 

in the facts of the present case, we are not 

inclined to interfere in the impugned 

orders dated 02.08.2011 and 17.03.2012 

passed by respondent Nos. 2 and 3 

respectively.  
 

 25.  For the foregoing reasons, we do 

not find any illegality in the impugned 

orders dated 02.08.2011 and 17.03.2012, 

passed by the opposite party Nos. 2 and 3 

(Annexure Nos. 1 and 2 to the writ 

petition).  
 

 26.  Resultantly, the writ petition for 

it lacks merit. Hence, dismissed with no 

order as to costs 
---------- 
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issued "disagreement memo" to the 
applicant-respondent - ordered for 

compulsory retirement - no opportunity 
to rebut the findings recorded by the 
disciplinary authority was given to the 

applicat-respondent 

In light of the catena of judgments on this 
point, the Court observed that before the 

issuance of  "disagreement memo" by the 
disciplinary authority, an opportunity of 
hearing has to be given to the delinquent 
employee to the reversed findings of the 

enquiry officer having failed to grant the 
opportunity would violate the principles of 
natural justice. Requirement of affording an 

opportunity of hearing is a consequential right 
to be heard. (Para 29) 
 

Writ Petition dismissed (E-10) 
 
Cases Cited:- 

 
1. Yoginath D. Bagde Vs St of Mah & anr 
(1999) 7 SCC 739   

 
2. S.P. Malhotra Vs P N B (2013) 7 SCC 251   
 

3. K.I. Shephard Vs U.O.I.  (1987) 4 SCC 431   
 

(Delivered by Hon’ble Saurabh Lavania, J.) 
 

 1.  Heard Sri Amit Sharma, learned 

counsel for the petitioners and Sri R.C. Saxena, 

learned counsel for the opposite parties.  
 

 2.  By means of the present writ 

petition, the petitioners have challenged 

the judgment and order dated 13.09.2005, 

passed in the Original Application No. 

256 of 2005 (in short "OA") (Sati Nath 

Khan v. Union of India and others) filed 

before the Central Administrative 

Tribunal, Lucknow Bench, Lucknow (in 

short "Tribunal") under Section 19 of the 

Administrative Tribunal Act, 1985.  
 

 3.  The Tribunal while passing the 

impugned order dated 13.09.2005 

considered the issue related to disagreement 

memo issued by the Disciplinary Authority 

to the applicant-respondent through the letter 

dated 08.06.2004 in relation to the findings 

recorded by the Enquiry Officer in the 

Enquiry Report submitted by him vide letter 

dated 16.04.2003. The Tribunal while partly 

allowing the OA considered the 

disagreement memo in the light of the 

decision of the Apex Court in the case of 

Yoginath D. Bagde v. State of Maharashtra 

and another; (1999) 7 SCC 739. The 

Tribunal while partly allowing the OA 

recorded the specific observation, which 

reads as under:-  
 

  "In the light of the decision of 

the Apex Court in Yogi Nath D. Bagde v. 

State of Maharashtra JT 1999 (7) SC-62, 

if before disagreeing with the Enquiry 

Officer the disciplinary authority has not 

followed the due process of law it vitiates 

the order of punishment. Non following 

the due process and denial of reasonable 

opportunity has caused prejudice to 

applicant and is infraction to the principle 

of natural justice, which are inbuilt in the 

Rules if not specifically provided.  
   In the light of our taking a final 

view of the matter, the applicant has been 

denied opportunity to show cause."  
 

 4.  The Tribunal after interfering in the 

order of punishment imposing the punishment 

of compulsory retirement, affirmed in the 

appeal, passed by the Disciplinary Authority 

as well as the Order of Appellate Authority, 

granted the liberty to the petitioners to proceed 

in the matter in accordance with law. The 

operative portion of the impugned order dated 

13.09.2005 is quoted below for ready 

reference:-  
 

  "In the light of the decision in 

Bagde case (supra) and the disagreement 
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of the disciplinary authority with the 

enquiry officer, this O.A. is partly allowed 

on this issue. The order imposing the 

compulsory retirement as affirmed in 

appeal is set aside. The respondents are 

directed to forthwith reinstate the 

applicant in service. However, if so 

advised, the respondents may proceed in 

accordance with law. The intervening 

period shall be regulated as per rules and 

regulation on the subject. No costs."  
 

 5.  Aggrieved by the Order dated 

13.09.2005, the petitioners have filed the 

present writ petition.  
 

 6.  The brief facts of the case, which 

are relevant for the purposes of the proper 

adjudication of the issue involved, which 

relate to "disagreement memo" as well as 

the present writ petition, are to the effect 

that the disciplinary proceedings were 

initiated against the applicant-respondent 

vide charge-sheet dated 08.05.2002. At 

the time of issuance of charge-sheet, the 

applicant-respondent was working on the 

post of Reservation Clerk in the Northern 

Railway at Lcuknow. Needless to say that 

the applicant-respondent prior to issuance 

of the charge-sheet dated 08.05.2002, was 

suspended vide order dated 18.10.2001. It 

appears from the charge-sheet that against 

the applicant-respondent, three charges 

were levelled. The same reads as under:- 
 

  "(1) He defrauded the Rly. by 

manipulating in BPT No. 671646 as he 

had indicated Rs.4410-00 passenger foil, 

whereas record foil showing amounting 

Rs.107-00 only. Thus by fraudulently 

means he pocketed rs.4303-00.  
 

  (2) He intentionally mislead the 

requisition from on which he generated 

PNR No.213-0435999 of zero amount 

against BPT No.671646 which was 

manipulated by him. 
 

  (3) To cover-up his fraudulent 

activity, he has prepared a requisition form 

in the name of Rani Jha of 3050 dated 

15/3/00 from LKO to Sakaldia and kept on 

record so as to justified that BPT amounting 

Rs. 107-00, but no such name of BPT No. 

found indicated in the chart of 3050." 
 

 7.  With regard to conducting the 

disciplinary proceedings pursuant to the 

charge-sheet dated 08.05.2002, Sri S.P. 

Sethi, Enquiry Officer was appointed by 

the Disciplinary Authority. The Enquiry 

Officer conducted the disciplinary 

proceedings and after considering the 

relevant material on record before him, 

submitted his Report to the Disciplinary 

Authority. The copy of the Enquiry 

Report was also provided to the applicant-

respondent vide letter dated 16.04.2003.  
 

 8.  It is pertinent to point out here 

that the Enquiry Officer exonerated the 

applicant-respondent with respect to all 

the charges levelled against the applicant-

respondent in the charge-sheet. The 

relevant portion of the Enquiry Report is 

quoted below for ready reference:-  

 
  "Conclusion and Findings.  
 

  For the reasons recorded, I 

have come to the conclusion that:- 
 

  Charge-1. Stands not proved.  
 

  Charge-2. Stands not proved.  
 

  Charge-3. Also stands not proved."  
 

 9.  The Disciplinary Authority 

considered the Enquiry Report and on 
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being dissatisfied with the findings 

recorded by the Enquiry Officer, issued 

the disagreement memo to the applicant-

respondent vide letter dated 08.06.2004. 

As issue involved in the present case is 

related with the disagreement memo, so 

the same is reproduced hereunder:-  
 

  "After going through the 

enquiry report, relied upon documents 

(RUDs) and proceedings of the enquiry, 

my considered views are as under:-  
 

  The charges brought out against 

Sh. S.N. Khan, ERC/LKO are as under:-  
 

  1. Article No.1 
 

  He defrauded the Railway by 

manipulating via BPT No.671646 as he 

had indicated Rs. 4410/- in passenger foil 

whereas record foil showed amount of Rs. 

107/- only. Thus, by fraudulent means he 

pocketed Rs. 4309/-.  
 

  IO in his enquiry report has 

concluded that the charge remains 

unsubstantiated. The reason for this charge 

remaining unsubstantiated, as indicated in the 

enquiry report, is the absence of original 

RUDs. IO has also referred the judgment of 

the Hon'ble CAT directing the Rly to produce 

original RUDs.  
 

  Upon perusal of Hon'ble CAT's 

judgment, it is observed that the 

documents to be produced in original are 

not specifically mentioned. Therefore, IO 

has erred in his judgment wherein instaed 

of examining the defence vis a vis the 

article of charges brought out, he has mis 

interpreted Hon'ble CAT's judgment 

without making reference to the demand 

of the C.O. submitted during enquiry in 

line with Hon'ble CAT's directives.  

  It is noted from the proceedings 

of the enquiry that in his defence 

statement Sh. S.N. Khan had pointed out 

that documents referred to at S.Nos.1, 2 

and 4 of Annexure-III of the charge sheet 

were required to be produced in original. 

The documents listed at S.Nos.1, 2 & 4 of 

Annexure-III are as under: -  
 

  1. PNR No.213-0435999 of AC 

3 tier ex NZM to SBC. 
 

  2. Passenger foil of BPT 

No.671646 dated 24.03.2000. 
 

  3. TDL No.045616 issued by 

SS/JHS against PNR No.213-0435999 

dated 19.04.2000. 
 

  It is observed from the above 

that original BPT, TDR and PNR existed. 

It is also a matter of record that Sh. A.K. 

Saxena, CVI/N.Rly. had visited 

CCM/Refund Office/C.Rly., on 

16.11.2000, during investigations in this 

regard. Sh. A.K. Saxena, CVI/N.Rly was 

successful in obtaining photocopies of 

these documents, which is on record. It 

appears that the originals were misplaced 

during transit in dak from C. Rly. 

Vigilacne to N.Rly. Vigilance. However, I 

am inclined to give benefit of doubt to Sh. 

S.N. Khan, ERC/LKO since prosecution 

could not produce these 3 original 

demanded RUDs after their 

misplacement/loss in transit, in line with 

Hon'ble CAT's judgment. I agree with the 

IO's findings in respect of this charge.  
 

  Article No.11  
 

  He intentionally misplaced the 

requisition on which he generated PNR 

No.2130-0435990 of zero amount against 

BPT.  
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  IO in his enquiry report has 

concluded that the charge remains 

unsubstantiated. The reason for this 

charge remaining unsubstantiated, as 

indicated in the enquiry report, is the 

absence of original BPT. IO has accepted 

plea of the CO that he kept it on record 

and how it was misplaced he was not 

responsible. 
 

  In this context, perusal of 

enquiry proceedings reveals the fact that 

there was manipulation in the BPT. 

Defence has never disputed this fact that 

there was manipulation in the BPT. CO 

during general examination by IO had 

admitted in reply to Q.NO.4 that some 

body might have played a mischief and 

might have booked on 24.03.00 when he 

had gone out for urinal or for drinking 

water.  
 

  The plea of the CO is not 

acceptable due to the following reasons:-  
 

  (i) There is a provision of 

temporary locking of the computer by the 

operator, which is resorted to by the 

operator in case he has to leave the seat 

for any emergency. CO should have 

locked it while leaving his seat. It is 

further noted that C.O. has failed to 

provide details of documentary evidence 

to support his claim. Clearly it is an after 

thought, which has no legs to stand in the 

eyes of law. 
 

  (ii) BPT book remains in the 

personal custody of the person to whom it 

is issued. How any other person can have 

access to this BPT book and at the same 

time the person concerned would exactly 

know the BPT no. issued on 15.3.2000 

and make reservations on this BPT on 

24.3.2000 during the brief spell of 

absence of the C.O. is a mystery. 
 

  (iii) Sh. S.N. Khan, ERC/LKO in 

his statement vide Ex P-5 (A) had stated 

that he new Dr. Renu Makkar personally. 

It was the same person in whose name 

reservation was made on BPT No.671646 

ex NZM to SBC dated 24.03.2000. Sh. 

S.N. Khan, ERC/LKO had further 

admitted that he had issued PNR NO.213-

0435999 by train NO.2430 ex NZM to 

SBC. 
 

  (iv) Sh. S.N. Khan, ERC/LKO 

did not use double-sided carbon for 

preparing BPT as evident from the office 

copy of the BPT NO.671646, which bears 

the amount of Rs.107/-. In his defence, Sh. 

S.N. Khan has submitted that double sided 

carbon paper had not been issued by the 

office. The explanation of Sh. Khan is 

hardly tenable in view of the fact that use 

of double-sided carbon is a normal 

practice and under the circumstances of 

the case, it appears to be a deliberate 

attempt on the part of Sh. Khan to hide his 

mis deeds. 
 

  Under the above circumstances, 

misplacement of requisition form clearly 

indicates that it was an intentional act 

done deliberately with malafide 

intentions.  
 

  In view of the facts, evidence on 

record and circumstances brought out as 

above, I do not agree with the findings of 

the IO in respect of this charge since he 

has failed to analyse the evidence on 

record. I hold the CO guilty of this 

charge. 
 

  Article No.III  
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  To cover up this fraudulent 

activity, he had prepared a requisition 

form in th name of Ms. Rani Jha in train 

no.3050 dated 15.03.2000 ex LKO to 

Sakaldia and kept on record so as to 

justify the BPT amounting to Rs. 107/- but 

no such name or BPT no. was found 

indicated in the chart of train no.3050.  
 

  IO in his enquiry report has 

concluded that the charge remains 

unsubstantiated. The reason for this 

charge remaining unsubstantiated, as 

indicated in the enquiry report, is the non-

availability of original BPT. IO has not 

accepted the prosecution plea that the CO 

had prepared requisition in the name of 

Ms. Rani Jha in train No. 3050 dt. 

15.3.2000 to cover up his fraudulent 

activity.  
 

  CO did not dispute issue of BPT 

No. 671646 amount Rs. 107/- dt. 15.3.2000 

ex LKO to Sakaldia. CO also did not dispute 

making reservation for the passenger 

concerned by generating PNR of zero 

amount on the strength of BPT No. 671646 

amount Rs. 107/- dt. 15.3.2000. CO has 

further submitted that the reason for non-

existence of the name of Ms. Rani Jha in the 

chart of train No. 3050 is that he had made 

the entry in the working chargt.  
 

  Ex P-8 is the requisition form 

said to have been submitted by the 

passenger fro reservation in train No. 

3050. Perusal of Ex P-8 reveals that it 

does not indicate the authority on the 

strength of which reservation was made 

by generating PNR of zero amount. Even 

if BPT No. was endorsed by the CO in the 

working chart, the same ought to have 

been indicated in the requisition form, 

which was mandatory in view of the fact 

that zero amount PNR was being 

generated. Non-indication of BPT no on 

Ex P-8 clearly indicates malafides on the 

part of the CO as brought out in the 

charge sheet.  
 

  In view of the facts, evidence on 

record and circumstances brought out as 

above, I do not agree with the findings of 

the IO in respect of this article of charge 

since he has failed to analyse the evidence 

on record. I hold the CO guilty of this 

charge.  
 

  In view of the facts, evidence on 

record and circumstances as brought out 

and discussed above, I do not agree with 

the findings of the IO in respect of the 

article of charges II & III. I hold Sh. S.N. 

Khan, ERC/LKO guilty of the charges 

brought out against him under article of 

charges II & III."  
 

 10.  After the issuance of the 

disagreement memo, the applicant-respondent 

submitted his detailed reply dated 08.07.2004. 

Thereafter, the Disciplinary Authority vide 

order dated 28.10.2004 awarded the 

punishment of compulsory retirement from 

Railway services.  
 

 11.  The applicant-respondent 

aggrieved by the order dated 28.10.2004, 

filed the departmental appeal and the 

Appellate Authority dismissed the appeal 

vide order dated 10.02.2005.  
 

 12.  Aggrieved by the orders dated 

28.10.2004 and 10.02.2005, the applicant-

respondent filed an OA No. 256 of 2005 

before the Tribunal at Lucknow, which 

was partly allowed vide impugned 

judgment and order dated 13.09.2005.  
 

 13.  While entertaining the present 

writ petition, this Court has passed an 
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interim order in favour of the petitioners 

on 04.01.2006, which reads as under:-  
 

  "Sri Prayas Srivastava, who has 

filed short counter affidavit on behalf of 

opposite party No. 1 is directed to file 

counter affidavit within three weeks. The 

petitioner may file rejoinder affidavit 

within two weeks thereafter.  
 

  List/put up this case on 

07.03.2006, on which date the petitioner's 

counsel shall produce the record relating 

to the disciplinary enquiry. 
 

  Till then the impugned judgment 

and order dated 13.9.2005 passed by the 

Central Administrative Tribunal, 

Lucknow, shall remain in abeyance. The 

petitioner shall pay all the retiral benefits, 

which are payable to an employee against 

whom compulsory retirement order has 

been passed and the opposite party No. 1 

shall complete the necessary formalities 

at the earliest."  
 

 14.  Assailing the judgment and order 

dated 13.09.2005, passed by the Tribunal, Sri 

Amit Sharma, learned counsel for the 

petitioners, on the basis of the pleadings on 

record, submitted that the Tribunal misread 

the material on record. The applicant-

respondent, in enquiry proceedings, was 

given full opportunity in accordance with 

provisions of the Railway Servants 

(Discipline & Appeal) Rules, 1968 and 

principles of natural justice to defend himself 

in the disciplinary proceedings were 

followed. Even the Disciplinary Authority 

and Appellate Authority, while dealing with 

the case of the applicant-respondent, applied 

their mind.  
 

 15.  He further submitted that the 

Tribunal has acted illegally as an 

Appellate Authority and looked into the 

material on which the Competent 

Authority arrived at a conclusion that the 

applicant-respondent is guilty of charges 

levelled against him.  
 

 16.  He further submitted that the 

Tribunal has failed to take note of the fact 

that the reasons recorded by the 

Disciplinary Authority were sound and 

the applicant-respondent had failed to 

satisfy by means of representation dated 

08.07.2004. Otherwise also, the applicant-

respondent could not satisfy that as to 

what prejudice has been caused to him.  
 

 17.  He further submitted that the 

Tribunal has failed to appreciate that the 

Disciplinary Authority acted in 

accordance with the settled position of 

law and communicated a detailed 

disagreement memo indicating the 

reasons for disagreement from the finding 

of the Enquiry Officer.  
 

 18.  It is further submitted that the 

Tribunal has failed to take note of the fact 

that the disagreement memo prepared by 

the Disciplinary Authority was clear on 

each issue and the same does not suffer 

from any lacuna especially when the 

applicant-respondent responded in 

response to the said disagreement memo 

and preferred a representation dated 

08.07.2004.  
 

 19.  Learned counsel for the 

petitioners lastly submitted that the 

Tribunal has erred in applying the ratio of 

Yoginath D. Bagde's case in the present 

matter. In the matter of Yoginath D. 

Bagde, the Disciplinary Authority had 

failed to issue any disagreement memo 

whereas in the present case, the 

Disciplinary Authority had issued a 
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detailed disagreement memo to the 

applicant-respondent.  
 

 20.  Per contra, learned counsel for 

the applicant-respondent, Sri R.C, Saxena 

submitted that the case of the petitioners 

is squarely covered under the judgment 

passed in the case of Yoginath D. Bagde 

(supra).  
 

 21.  In order to support his submissions, 

learned counsel for the applicant-respondent 

placed relevant contents of the disagreement 

memo, which are quoted hereinabove. On the 

basis of the contents of the disagreement 

memo as well as the law laid down by the 

Apex Court in the case of Yoginath D. Bagde 

(supra), learned counsel for the applicant-

respondent submitted that the tentative 

reasons of disagreement to the findings 

recorded by the Enquiry Officer are required 

to be mentioned in the disagreement memo 

and if the Disciplinary Authority records a 

conclusion/finding then it would be improper 

and illegal and would be violative to the 

principles of natural justice. He pointed out 

that after recording reasons, the Disciplinary 

Authority in the disagreement memo has 

recorded specific conclusion/finding with 

respect to the charge Nos. 2 and 3 levelled 

against the applicant-respondent.  
 

 22.  Learned counsel for the 

applicant-respondent further submitted 

that considering the conclusion drawn by 

the Disciplinary Authority as well as the 

findings recorded in the disagreement 

memo by the Disciplinary Authority, the 

Tribunal interfered in the impugned 

orders and passed the judgment and order 

dated 13.09.2005, under challenge. 
 

 23.  It is further submitted that the 

Tribunal has followed the law laid down 

by the Apex Court, which is applicable in 

the facts and circumstances of the case 

and as such, there is no illegality and 

infirmity in the impugned order dated 

13.09.2005.  
 

 24.  It is further submitted that at the 

time of filing of OA, the applicant-

respondent was 56 years old i.e. in the 

year 2005 and during the pendency of the 

writ petition, the applicant-respondent has 

attained the age of superannuation, as 

such, in the interest of substantial justice, 

the matter may not be remanded back to 

the petitioners to reanimate the issue. 

Accordingly, the prayer is to dismiss the 

writ petition.  
 

 25.  We have considered the rival 

submissions of learned counsel for the 

parties and gone through the record 

carefully.  
26.  We are not dwelling on other issues 

involved in the present writ petition, as 

the learned counsel for the parties have 

addressed this Court only on the issue 

related to the disagreement memo issued 

by the Disciplinary Authority and 

considered by the Tribunal while partly 

allowing the OA of the applicant-

respondent.  
 

 27.  As the Tribunal has relied upon 

the principles settled by the Apex Court in 

the case of Yoginath D. Bagde (supra), as 

such, we think it proper to reproduce the 

relevant portion of the same:-  
 

  "28. In view of the provisions 

contained in the statutory rule extracted 

above, it is open to the disciplinary 

authority either to agree with the findings 

recorded by the enquiring authority or 

disagree with those findings. If it does not 

agree with the findings of the enquiring 

authority, it may record its own findings. 
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Where the enquiring authority has found the 

delinquent officer guilty of the charges framed 

against him and the disciplinary authority 

agrees with those findings, there would arise 

no difficulty. So also, if the enquiring authority 

has held the charges proved, but the 

disciplinary authority disagrees and records a 

finding that the charges were not established, 

there would arise no difficulty. Difficulties 

have arisen in all those cases in which the 

enquiring authority has recorded a positive 

finding that the charges were not established 

and the delinquent officer was recommended 

to be exonerated, but the disciplinary 

authority disagreed with those findings and 

recorded its own findings that the charges 

were established and the delinquent officer 

was liable to be punished. This difficulty 

relates to the question of giving an 

opportunity of hearing to the delinquent 

officer at that stage. Such an opportunity may 

either be provided specifically by the rules 

made under Article 309 of the Constitution or 

the disciplinary authority may, of its own, 

provide such an opportunity. Where the rules 

are in this regard silent and the disciplinary 

authority also does not give an opportunity of 

hearing to the delinquent officer and records 

findings different from those of the enquiring 

authority that the charges were established, 

"an opportunity of hearing" may have to be 

read into the rule by which the procedure for 

dealing with the enquiring authority's report 

is provided principally because it would be 

contrary to the principles of natural justice if a 

delinquent officer, who has already been held 

to be "not guilty" by the enquiring authority, is 

found "guilty" without being afforded an 

opportunity of hearing on the basis of the 

same evidence and material on which a 

finding of "not guilty" has already been 

recorded.  
 

  29. We have already extracted 

Rule 9(2) of the Maharashtra Civil 

Services (Discipline and Appeal) Rules, 

1979 which enables the disciplinary 

authority to disagree with the findings of 

the enquiring authority on any article of 

charge. The only requirement is that it 

shall record its reasoning for such 

disagreement. The rule does not 

specifically provide that before recording 

its own findings, the disciplinary authority 

will give an opportunity of hearing to a 

delinquent officer. But the requirement of 

"hearing" in consonance with the 

principles of natural justice even at that 

stage has to be read into Rule 9(2) and it 

has to be held that before the disciplinary 

authority finally disagrees with the 

findings of the enquiring authority, it 

would give an opportunity of hearing to 

the delinquent officer so that he may have 

the opportunity to indicate that the 

findings recorded by the enquiring 

authority do not suffer from any error and 

that there was no occasion to take a 

different view. The disciplinary authority, 

at the same time, has to communicate to 

the delinquent officer the "tentative" 

reasons for disagreeing with the findings 

of the enquiring authority so that the 

delinquent officer may further indicate 

that the reasons on the basis of which the 

disciplinary authority proposes to 

disagree with the findings recorded by the 

enquiring authority are not germane and 

the finding of "not guilty" already 

recorded by the enquiring authority was 

not liable to be interfered with. 
 

  30. Recently, a three-Judge 

Bench of this Court in Punjab National 

Bank v. Kunj Behari Misra [(1998) 7 SCC 

84 : 1998 SCC (L&S) 1783 : AIR 1998 SC 

2713] relying upon the earlier decisions 

of this Court in State of Assam v. Bimal 

Kumar Pandit [AIR 1963 SC 1612 : 

(1964) 2 SCR 1] , Institute of Chartered 



1010                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Accountants of India v. L.K. Ratna 

[(1986) 4 SCC 537 : (1986) 1 ATC 714] 

as also the Constitution Bench decision in 

Managing Director, ECIL v. B. 

Karunakar [(1993) 4 SCC 727 : 1993 

SCC (L&S) 1184 : (1993) 25 ATC 704] 

and the decision in Ram Kishan v. Union 

of India [(1995) 6 SCC 157 : 1995 SCC 

(L&S) 1357 : (1995) 31 ATC 475] has 

held that: (SCC p. 96, para 17) 
 

  "It will not stand to reason that 

when the finding in favour of the delinquent 

officers is proposed to be overturned by the 

disciplinary authority then no opportunity 

should be granted. The first stage of the 

enquiry is not completed till the disciplinary 

authority has recorded its findings. The 

principles of natural justice would demand 

that the authority which proposes to decide 

against the delinquent officer must give him 

a hearing. When the enquiring officer holds 

the charges to be proved, then that report 

has to be given to the delinquent officer who 

can make a representation before the 

disciplinary authority takes further action 

which may be prejudicial to the delinquent 

officer. When, like in the present case, the 

enquiry report is in favour of the delinquent 

officer but the disciplinary authority 

proposes to differ with such conclusions, 

then that authority which is deciding 

against the delinquent officer must give him 

an opportunity of being heard for otherwise 

he would be condemned unheard. In 

departmental proceedings, what is of 

ultimate importance is the finding of the 

disciplinary authority."  
 

  The Court further observed as 

under: (SCC p. 96, para 18) 
 

  "When the enquiry is conducted 

by the enquiry officer, his report is not 

final or conclusive and the disciplinary 

proceedings do not stand concluded. The 

disciplinary proceedings stand concluded 

with the decision of the disciplinary 

authority. It is the disciplinary authority 

which can impose the penalty and not the 

enquiry officer. Where the disciplinary 

authority itself holds an enquiry, an 

opportunity of hearing has to be granted 

by him. When the disciplinary authority 

differs with the view of the enquiry officer 

and proposes to come to a different 

conclusion, there is no reason as to why 

an opportunity of hearing should not be 

granted. It will be most unfair and 

iniquitous that where the charged officers 

succeed before the enquiry officer, they 

are deprived of representing to the 

disciplinary authority before that 

authority differs with the enquiry officer's 

report and, while recording a finding of 

guilt, imposes punishment on the officer. 

In our opinion, in any such situation, the 

charged officer must have an opportunity 

to represent before the disciplinary 

authority before final findings on the 

charges are recorded and punishment 

imposed."  
 

  The Court further held that the 

contrary view expressed by this Court in 

State Bank of India v. S.S. Koshal [1994 

Supp (2) SCC 468 : 1994 SCC (L&S) 

1019 : (1994) 27 ATC 834] and State of 

Rajasthan v. M.C. Saxena [(1998) 3 SCC 

385 : 1998 SCC (L&S) 875] was not 

correct.  
 

  31. In view of the above, a 

delinquent employee has the right of 

hearing not only during the enquiry 

proceedings conducted by the enquiry 

officer into the charges levelled against 

him but also at the stage at which those 

findings are considered by the 

disciplinary authority and the latter, 
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namely, the disciplinary authority forms a 

tentative opinion that it does not agree 

with the findings recorded by the enquiry 

officer. If the findings recorded by the 

enquiry officer are in favour of the 

delinquent and it has been held that the 

charges are not proved, it is all the more 

necessary to give an opportunity of 

hearing to the delinquent employee before 

reversing those findings. The formation of 

opinion should be tentative and not final. 

It is at this stage that the delinquent 

employee should be given an opportunity 

of hearing after he is informed of the 

reasons on the basis of which the 

disciplinary authority has proposed to 

disagree with the findings of the enquiry 

officer. This is in consonance with the 

requirement of Article 311(2) of the 

Constitution as it provides that a person 

shall not be dismissed or removed or 

reduced in rank except after an enquiry in 

which he has been informed of the 

charges against him and given a 

reasonable opportunity of being heard in 

respect of those charges. So long as a 

final decision is not taken in the matter, 

the enquiry shall be deemed to be 

pending. Mere submission of findings to 

the disciplinary authority does not bring 

about the closure of the enquiry 

proceedings. The enquiry proceedings 

would come to an end only when the 

findings have been considered by the 

disciplinary authority and the charges are 

either held to be not proved or found to be 

proved and in that event punishment is 

inflicted upon the delinquent. That being 

so, the "right to be heard" would be 

available to the delinquent up to the final 

stage. This right being a constitutional 

right of the employee cannot be taken 

away by any legislative enactment or 

service rule including rules made under 

Article 309 of the Constitution. 

  34. Along with the show-cause 

notice, a copy of the findings recorded by 

the enquiry officer as also the reasons 

recorded by the Disciplinary Committee 

for disagreeing with those findings were 

communicated to the appellant but it was 

immaterial as he was required to show 

cause only against the punishment 

proposed by the Disciplinary Committee 

which had already taken a final decision 

that the charges against the appellant 

were proved. It was not indicated to him 

that the Disciplinary Committee had come 

only to a "tentative" decision and that he 

could show cause against that too. It was 

for this reason that the reply submitted by 

the appellant failed to find favour with the 

Disciplinary Committee. 
 

  35. Since the Disciplinary 

Committee did not give any opportunity of 

hearing to the appellant before taking a 

final decision in the matter relating to the 

findings on the two charges framed 

against him, the principles of natural 

justice, as laid down by a three-Judge 

Bench of this Court in Punjab National 

Bank v. Kunj Behari Misra [(1998) 7 SCC 

84 : 1998 SCC (L&S) 1783 : AIR 1998 SC 

2713] referred to above, were violated. 
 

  37. The contention apparently 

appears to be sound but a little attention 

would reveal that it sounds like the 

reverberations from an empty vessel. 

What is ignored by the learned counsel is 

that a final decision with regard to the 

charges levelled against the appellant had 

already been taken by the Disciplinary 

Committee without providing any 

opportunity of hearing to him. After 

having taken that decision, the members 

of the Disciplinary Committee merely 

issued a notice to the appellant to show 

cause against the major punishment of 
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dismissal mentioned in Rule 5 of the 

Maharashtra Civil Services (Discipline and 

Appeal) Rules, 1979. This procedure was 

contrary to the law laid down by this Court 

in the case of Punjab National Bank 

[(1998) 7 SCC 84 : 1998 SCC (L&S) 1783 : 

AIR 1998 SC 2713] in which it had been 

categorically provided, following earlier 

decisions, that if the disciplinary authority 

does not agree with the findings of the 

enquiry officer that the charges are not 

proved, it has to provide, at that stage, an 

opportunity of hearing to the delinquent so 

that there may still be some room left for 

convincing the disciplinary authority that 

the findings already recorded by the 

enquiry officer were just and proper. Post-

decisional opportunity of hearing, though 

available in certain cases, will be of no 

avail, at least, in the circumstances of the 

present case. 
 

  38. The Disciplinary Committee 

consisted of five seniormost Judges of the 

High Court which also included the Chief 

Justice. The Disciplinary Committee took 

a final decision that the charges against 

the appellant were established and 

recorded that decision in writing and then 

issued a notice requiring him to show 

cause against the proposed punishment of 

dismissal. The findings were final; what 

was tentative was the proposal to inflict 

upon the appellant the punishment of 

dismissal from service." 
 

 28.  In the case of S.P. Malhotra Vs. 

Punjab National Bank, reported in (2013) 

7 SCC 251: (2013) 2 SCC (L & S) 673, 

the Apex Court reiterated the earlier view 

on the issue related to disagreement 

memo. The relevant paras read as under:-  
 

  "13. In ECIL [ECIL v. B. 

Karunakar, (1993) 4 SCC 727 : 1993 SCC 

(L&S) 1184 : (1993) 25 ATC 704 : AIR 

1994 SC 1074] , only the first issue was 

involved and in the facts of this case, only 

second issue was involved. The second issue 

was examined and decided by a three-Judge 

Bench of this Court in Kunj Behari Misra 

[Punjab National Bank v. Kunj Behari 

Misra, (1998) 7 SCC 84 : 1998 SCC (L&S) 

1783 : AIR 1998 SC 2713] wherein the 

judgment of ECIL [ECIL v. B. Karunakar, 

(1993) 4 SCC 727 : 1993 SCC (L&S) 1184 

: (1993) 25 ATC 704 : AIR 1994 SC 1074] 

has not only been referred to, but 

extensively quoted, and it has clearly been 

stipulated that wherein the second issue is 

involved, the order of punishment would 

stand vitiated in case the reasons so 

recorded by the disciplinary authority for 

disagreement with the enquiry officer had 

not been supplied to the delinquent and his 

explanation had not been sought. While 

deciding the said case, the Court relied 

upon the earlier judgment of this Court in 

Institute of Chartered Accountants of India 

v. L.K. Ratna [(1986) 4 SCC 537 : (1986) 1 

ATC 714 : AIR 1987 SC 71] .  
 

  14.Kunj Behari Misra [Punjab 

National Bank v. Kunj Behari Misra, (1998) 

7 SCC 84 : 1998 SCC (L&S) 1783 : AIR 

1998 SC 2713] itself was the case where the 

disciplinary authority disagreed with the 

findings recorded by the enquiry officer on 

12-12-1983 and passed the order on 15-12-

1983 imposing the punishment, and 

immediately thereafter, the delinquent 

officers therein stood superannuated on 31-

12-1983. In Kunj Behari Misra [Punjab 

National Bank v. Kunj Behari Misra, (1998) 

7 SCC 84 : 1998 SCC (L&S) 1783 : AIR 

1998 SC 2713] this Court held as under: 

(SCC p. 97, para 19)  
 

  "19. The result of the aforesaid 

discussion would be that the principles of 
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natural justice have to be read into 

Regulation 7(2). As a result thereof, 

whenever the disciplinary authority 

disagrees with the enquiry authority on any 

article of charge, then before it records its 

own findings on such charge, it must record 

its tentative reasons for such disagreement 

and give to the delinquent officer an 

opportunity to represent before it records its 

findings. The report of the enquiry officer 

containing its findings will have to be 

conveyed and the delinquent officer will 

have an opportunity to persuade the 

disciplinary authority to accept the 

favourable conclusion of the enquiry officer. 

The principles of natural justice, as we have 

already observed, require the authority 

which has to take a final decision and can 

impose a penalty, to give an opportunity to 

the officer charged of misconduct to file a 

representation before the disciplinary 

authority records its findings on the charges 

framed against the officer."  
(emphasis supplied)  
 

  15. The Court further held as 

under: (Kunj Behari Misra case [Punjab 

National Bank v. Kunj Behari Misra, (1998) 

7 SCC 84 : 1998 SCC (L&S) 1783 : AIR 

1998 SC 2713] , SCC p. 97, para 21) 
 

  "21. Both the respondents 

superannuated on 31-12-1983. During the 

pendency of these appeals, Misra died on 

6-1-1995 and his legal representatives 

were brought on record. More than 14 

years have elapsed since the delinquent 

officers had superannuated. It will, 

therefore, not be in the interest of justice 

that at this stage the cases should be 

remanded to the disciplinary authority for 

the start of another innings."  
 

  16. The view taken by this Court 

in the aforesaid Kunj Behari Misra case 

[Punjab National Bank v. Kunj Behari 

Misra, (1998) 7 SCC 84 : 1998 SCC 

(L&S) 1783 : AIR 1998 SC 2713] has 

consistently been approved and followed 

as is evident from the judgments in 

Yoginath D. Bagde v. State of 

Maharashtra [(1999) 7 SCC 739 : 1999 

SCC (L&S) 1385 : AIR 1999 SC 3734] , 

SBI v. K.P. Narayanan Kutty [(2003) 2 

SCC 449 : 2003 SCC (L&S) 185 : AIR 

2003 SC 1100] , J.A. Naiksatam v. High 

Court of Bombay [(2004) 8 SCC 653 : 

2004 SCC (L&S) 1190 : AIR 2005 SC 

1218] , P.D. Agrawal v. SBI [(2006) 8 

SCC 776 : (2007) 1 SCC (L&S) 43 : AIR 

2006 SC 2064] and Ranjit Singh v. Union 

of India [(2006) 4 SCC 153 : 2006 SCC 

(L&S) 631 : AIR 2006 SC 3685] . 
 

  17. In Canara Bank v. Debasis 

Das [(2003) 4 SCC 557 : 2003 SCC 

(L&S) 507 : AIR 2003 SC 2041] this 

Court explained the ratio of the judgment 

in Kunj Behari Misra [Punjab National 

Bank v. Kunj Behari Misra, (1998) 7 SCC 

84 : 1998 SCC (L&S) 1783 : AIR 1998 SC 

2713] , observing that it was a case where 

the disciplinary authority differed from 

the view of the inquiry officer. 
 

  "26. ... In that context it was 

held that denial of opportunity of hearing 

was per se violative of the principles of 

natural justice." (Debasis Das case 

[(2003) 4 SCC 557 : 2003 SCC (L&S) 

507 : AIR 2003 SC 2041] , SCC p. 578, 

para 26)  
 

  18. In fact, not furnishing the 

copy of the recorded reasons for 

disagreement from the enquiry report 

itself causes prejudice to the delinquent 

and therefore, it has to be understood in 

an entirely different context than that of 

the issue involved in ECIL [ECIL v. B. 
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Karunakar, (1993) 4 SCC 727 : 1993 

SCC (L&S) 1184 : (1993) 25 ATC 704 : 

AIR 1994 SC 1074] ." 
 

 29.  In the light of the judgment 

rendered by the Apex Court with regard 

to issuance of "Disagreement Memo", we 

hold as under:- 
 

  (i) An opportunity of hearing 

has to be given to a charged employee for 

reversing the findings of the Enquiry 

Officer. 
 

  (ii) Denial of opportunity of 

hearing to the charged employee before 

reversing the findings of Enquiry Officer 

would be violative of the principles of 

natural justice. Requirement of affording 

of opportunity of hearing is a 

consequential right to be heard. 
 

  (iii) Disciplinary Authority 

before framing its final opinion, has to 

convey its tentative reasons for 

disagreeing with the findings of Enquiry 

Officer to the charged employee and ask 

for his reply. 
 

  (iv) After taking note of reply, if 

any, to the tentative reasons for disagreeing 

with the findings of Enquiry Officer provided 

to the charged employee, the reasoned and 

speaking order has to be passed. 
 

 30.  The Hon'ble Apex Court in the 

case of K.I. Shephard v. Union of India; 

(1987) 4 SCC 431 in regard to principle 

of opportunity of hearing held as under:- 
 

  "15. Fair play is a part of the 

public policy and is a guarantee for justice to 

citizens. In our system of Rule of Law every 

social agency conferred with power is 

required to act fairly so that social action 

would be just and there would be furtherance 

of the well-being of citizens. The rules of 

natural justice have developed with the 

growth of civilisation and the content thereof 

is often considered as a proper measure of the 

level of civilisation and Rule of Law 

prevailing in the community. Man within the 

social frame has struggled for centuries to 

bring into the community the concept of 

fairness and it has taken scores of years for 

the rules of natural justice to conceptually 

enter into the field of social activities. We do 

not think in the facts of the case there is any 

justification to hold that rules of natural 

justice have been ousted by necessary 

implication on account of the time frame. On 

the other hand we are of the view that the time 

limited by statute provides scope for an 

opportunity to be extended to the intended 

excluded employees before the scheme is 

finalised so that a hearing commensurate to 

the situation is afforded before a section of the 

employees is thrown out of employment."  
 

 31.  In the light of principles settled 

on the issue related to reversing of 

findings of Enquiry Officer and issuance 

of disagreement memo, we have to 

consider the disagreement memo for 

coming to the conclusion that whether the 

same is in accordance with law or not. 

Accordingly, we would like to quote the 

relevant portion of the disagreement of 

memo, which reads as under:- 
 

  "In view of the facts, evidence 

on record and circumstances brought out 

as above, I do not agree with the findings 

of the IO in respect of this article of 

charge since he has failed to analyse the 

evidence on record. I hold the CO guilty 

of this charge.  
 

  In view of the facts, evidence on 

record and circumstances as brought out 
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and discussed above, I do not agree with 

the findings of the IO in respect of the 

article of charges II & III. I hold Sh. S.N. 

Khan, ERC/LKO guilty of the charges 

brought out against him under article of 

charges II & III."  
 

 32.  From the above quoted portion 

of the disagreement memo, it is 

apparent/evident that the Disciplinary 

Authority before considering the reply of 

the charged employee has recorded the 

findings/conclusion and by the same 

reversed the findings of the Enquiry 

Officer. The same is contrary to settled 

principles of Law.  
 

 33.  Considering the principles laid 

down by the Apex Court in the above 

referred judgments as well as the 

conclusion drawn by the Disciplinary 

Authority, quoted hereinabove, in the 

disagreement memo, we find that the 

present case is squarely covered under the 

aforesaid judgments.  
 

 34.  For foregoing reasons, we do not 

find any force in the submissions of the 

learned counsel for the petitioners, Sri 

Amit Sharma to the effect that the case of 

the applicant-respondent is on different 

footing and the ratio laid down by the 

Apex Court in the case of Yoginath D. 

Bagde (supra) would not apply.  
 

 35.  For the reasons and findings 

recorded hereinabove, we are of the view 

that the interference is not required in the 

judgment and order passed by the 

Tribunal. The writ petition for it lacks 

merit. Hence, dismissed with no order as 

to costs.  
 

 36.  However, in fact of the case i.e. 

age of litigation and litigant, we are not 

remitting the matter back to the 

petitioners for considering the case of the 

applicant-respondent in accordance with 

law. In the interest of substantial justice, 

we direct that the period w.e.f. the date of 

order of punishment till attaining the age 

of superannuation would only be counted 

for the purposes of pensionary/post retiral 

dues and other benefits and the applicant-

respondent would not be entitled for the 

salary with respect to the said period.  
---------- 
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(Delivered by Hon’ble Bala Krishna 

Narayana, J. & Hon’ble Irshad Ali, J.) 
  
 1.  Heard Sri Amit Kumar Sinha, 

learned counsel for the appellant, Sri 

Pawan Kumar Mishra, holding brief of Sri 

Sri Pranjal Mehrotra for respondent no. 2. 

None has appeared on behalf of the 

respondent no. 1. 
 

 2.  This appeal has been filed by the 

appellant claimant against the judgement 

and order dated 10.7.2012 passed by the 

Motor Accident Claim Tribunal / Special 

Judge (S.C./S.T.) Act, Allahabad (in short 

the 'tribunal') in M.A.C.P. No. 659 of 

2011 questioning the correctness of the 

amount of compensation awarded by the 

tribunal for the death of Shyam Babu 

Goshwami in an accident.  
 

 3.  The brief facts of the case are that 

on 12.7.2011 at about2.30 a.m., deceased 

Shyam Babu Goshwami, husband of the 

claimant appellant, who was the driver of 

Truck No. U.P. 70 B.T. 0291, after 

parking his truck in village Mankahari 

Naya Gate railway gate, P.S. Rampur 

Baghelna, District Satana, Madhya 

Pradesh was resting under his truck when 

a Truck No. U.P. 78 B.T. 1960 

(hereinafter referred to as 'offending 

vehicle') which was being driven rashly 

and negligently by its driver collided with 

the deceased's truck from behind as a 

result the deceased was crushed under the 

wheals of the truck and sustained serious 

injuries. He was taken to the M.P. Birla 

Hospital where he died during treatment; 

at the time of his death the deceased 

Shyam Babu Goshwami was aged about 

28 years and was earning a sum of Rs. 

7000/- per month as salary while working 

as driver of truck No. U.P. 70 B.T. 0291, 

the deceased had left behind his wife Smt. 

Seema Devi aged about 25 years, 

daughters Ku. Poonam aged about 6 

years, Ku. Neha aged about 5 years and 

sons Vikas Goshwami aged about 4 years 

and Suraj Goshwami aged about 2 years. 

Swami Nath aged about 54 years and Smt. 

Munni Devi aged about 52 years parents 

of the deceased who were dependents 

upon him.  
 

 4.  The first information report of the 

accident was lodged by one Pintu Dube at 

P.S. Rampur Beegha, District Satna Madhya 

Pradesh which was registered as Case Crime 

No. 382 of 2011, under Sections 279, 337 

I.P.C. against the driver of the offending 

vehicle. Stating the aforesaid facts the 

appellant filed M.A.C.P. No. 659 of 2011 

claiming Rs. 20,00,000/- as compensation 

for the death of her husband.  
 

 5.  The appellant's claim was 

contested by opposite party nos. 1 and 2, 

who filed their written statements paper 

nos. 41-A and 10-A respectively.  
 

 6.  Opposite party no. 1 Jyoti Gupta 

in her written statement denied the 

allegations made in the claim petition and 

further pleaded that the liability if any, to 

pay the compensation to the claimant 

appellant was that of the opposite party 

no. 2, the insurer of the offender truck.  
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 7.  The opposite party no. 2 in his 

written statement apart from denying the 

allegations made in the claim petition due 

to lack of proper knowledge denied its 

liability to pay the compensation on 

various counts.  
 

 8.  On the basis of the pleadings of 

the parties, tribunal framed as many as 

four issues.  
 

 9.  The claimant appellant in order to 

prove her case examined herself as P.W. 1 

and one Vinod Kumar Goswami eye 

witness of the accident as P.W. 2. 

Documentary evidence which was filed by 

the claimant appellant before the tribunal 

comprised of copy of F.I.R. of the incident 

which was registered as Case Crime No. 

382 of 2011, inquest report of deceased 

Shyam Babu and memo dated 13.7.2011 

showing that the deceased was admitted to 

M.P. Birla Hospital as an injured patient, 

application given by the police department 

of Madhya Pradesh Administration for 

conducing post mortem on the body of the 

deceased and papers pertaining to the 

treatment of deceased in M.P. Birla 

Hospital, Madhya Pradesh.  
 

 10.  Opposite party no. 1 the owner 

of the vehicle did not examine any 

witnesses. She filed the registration 

certificate of the offending truck, driving 

license of its driver, fitness certificate, 

national permit, Insurance policy and 

pollution control certificate.  
 

 11.  The tribunal after considering 

the submissions made before it by the 

learned counsel for the parties and 

scrutinizing the evidence on record, 

allowed the claim petition in part 

awarding a sum of Rs. 3,93,500/- as 

compensation to the claimant appellant 

against the opposite party nos. 1 and 2 to 

be paid by the respondent no. 2.  
 

 12.  Learned counsel for the 

appellant has challenged the quantum of 

compensation as awarded by trubunal on 

the following grounds : 
 

  (i) The job of driver being 

skilled job, in the absence of any 

documentary evidence on record in 

support of the appellant's claim that the 

deceased was earning Rs. 7000/- per 

month as driver, the notional income of 

the deceased should have been fixed at 

Rs. 6000/- per month for the purpose of 

awarding just and reasonable 

compensation instead of Rs. 3000/- per 

month has held by the tribunal. 
 

  (ii) The tribunal has not 

awarded any amount towards future 

prospect of the deceased. Considering the 

fact that the deceased at the time of his 

death aged about 28 years, the tribunal 

while determining the income of the 

deceased, who was self employed ought 

to have added 40% of the established 

income towards future prospect. 
 

  (iii) The amount awarded under 

the conventional heads, namely, loss of 

estate, loss of consortium and funeral 

expenses awarded by the tribunal is too 

meager. 
 

 13.  In support of his aforesaid 

contentions, learned counsel for the 

appellant has placed reliance upon in the 

case of Minu Rout and another vs. Satya 

Pradyumna Mohapatra and others 

(2013) 10 SCC 695 as well as in the case 

of National Insurance Company Limited 

Vs. Pranay Sethi and others reported in 

2017 (4) TAC 637 (SC)  
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 14.  Per contra learned counsel for 

the respondents made their submissions in 

support of the impugned judgement and 

award.  
 

 15.  We have heard learned counsel 

for the parties and perused the impugned 

judgement and award as well as the 

material brought on record.  
 

 16.  While dealing with the issue 

regarding monthly income of the the 

deceased who was doing a skilled job and 

where there was no documentary 

evidence for proving the monthly income 

of the deceased, the Apex Court in 

paragraph 119 and 20 of the case Minu 

Rout and another vs. Satya Pradyumna 

Mohapatra and others (supra) held as 

hereunder:  
 

  "19. The appellants claimed 

compensation under the heading of loss of 

dependency as they were all dependents 

upon the earnings of the deceased Susil 

Rout. It is an undisputed fact that Susil 

Rout was working as a driver of the car 

which is a skilled job. Appellants have 

stated in the claim petition and in the 

evidence of PW-1 that the deceased was 

earning Rs.5,000/- per month. The oral 

evidence of PW-1 is not accepted by the 

Tribunal, solely for the reason that the 

appellants did not produce documentary 

evidence to prove the monthly salary of 

the deceased as Rs.5,000/- per month as 

claimed by them. However, it had taken 

monthly income of the deceased at 

Rs.3,000/-, for the purpose of determining 

the multiplicand. Out of Rs.3,000/- p.m., 

1/3rd amount was deducted towards 

personal expenses of the deceased and 

arrived at Rs.3,84,000/- towards loss of 

dependency. Out of that compensation, 

50% was deducted towards contributory 

negligence on the part of the deceased 

and Rs.1,92,000/- was awarded under the 

above heading. The compensation 

awarded by the Tribunal is approved by 

the High Court, which is not only 

erroneous in law but also suffers from 

error in law.  
 

  20. The Tribunal ought to have 

taken the salary of the deceased driver at 

Rs.6,000/- by taking judicial notice of the 

fact that the post of a driver is a skilled 

job. Though the claim of the appellants is 

Rs.5000/- as monthly salary of the 

deceased for the purpose of determining 

the loss of dependency, the actual 

entitlement of the salary of the deceased 

should have been taken at Rs.6000/- per 

month by the Tribunal for awarding just 

and reasonable compensation, which is 

the statutory duty of the Tribunal and the 

Appellate Court. In view of the law laid 

down by this Court in Santosh Devi vs. 

National Insurance Company Ltd. & 

Ors.; 30% of future prospects of the 

deceased should be added to the monthly 

income. If 30% is added to the monthly 

income, it would amount to Rs.7,800/- 

p.m. From the same, 1/3rd should be 

deducted towards the personal expenses 

of the deceased, then the remaining 

amount would come to Rs.5,200/- per 

month. The same is multiplied by 12 

amounting to Rs.62,400/- which would be 

the multiplicand. The same must be 

multiplied by 16 multiplier as the 

Tribunal has taken the age of the 

deceased at 35 as mentioned in the post 

mortem report, which is produced as 

Exh.5. According to the decision of this 

Court in Sarla Verm vs. Delhi Transport 

Corporation Sarla Verma vs. Delhi 

Transport Corporation, the multiplier of 

16 taken by the Tribunal for computation 

of loss of dependency is correct. If the 16 



2 All.                             Smt. Seema Devi Vs Smt. Jyoti Gupta & Anr. 1019 

multiplier is applied to the multiplicand of 

Rs.62,400/-, it comes to Rs.9,98,400/- 

which amount is awarded towards the 

loss of dependency of the appellants." 
 

 17.  Thus, we hold that the tribunal 

committed a patent error of law in holding 

the notional income of the deceased to be 

Rs. 3000/- whereas in accordance with 

principles propounded by the Apex Court 

in the case ofMinu Rout and another Vs. 

Satya Pradyumna Mohapatra and others 

(supra)the income of the deceased 

considering the skilled job of the deceased 

should be Rs. 6000/- per month.  
 

 18.  The constitutional bench of the 

Apex Court in the case of National 

Insurance Company Limited Versus 

Pranay Sethi and Others reported in 

2017 (4) T.A.C. 637 (S.C.) in sub-

paragraph (iii) to (viii) of paragraph 61 

has ruled inter-alia; that while 

determining the income, an addition of 

50% of actual salary to the income of the 

deceased towards future prospects, where 

the deceased had a permanent job and was 

below the age of 40 years, should be 

made. The addition should be 30%, if the 

age of the deceased was between 40 to 50 

years. In case the deceased was between 

the age of 50 to 60 years, the addition 

should be 15%. Actual salary should be 

read as actual salary less tax; in case the 

deceased was self-employed or on a fixed 

salary, an addition of 40% of the 

established income should be the warrant 

where the deceased was below the age of 

40 years. An addition of 25% where the 

deceased was between the age of 40 to 50 

years and 10% where the deceased was 

between the age of 50 to 60 years should 

be regarded as the necessary method of 

computation. The established income 

means the income minus the tax 

component; for determination of the 

multiplicand, the deduction for personal 

and living expenses, the tribunals and the 

courts shall be guided by paragraphs 14 to 

15 of Sarla Verma, 2009 ACJ 1298 (SC); 

the selection of multiplier shall be as 

indicated in the Table in Sarla Verma, 

2009 ACJ 1298 (SC) read with para 21 of 

that judgment; the age of the deceased 

should be the basis for applying the 

multiplier; reasonable figures on 

conventional heads, namely, loss of 

estate, loss of consortium and funeral 

expenses should be Rs. 15,000/-, Rs. 

40,000/- and Rs. 15,000/- respectively. 

The aforesaid amounts should be 

enhanced at the rate of 10% in every three 

years.  
 

 19.  Thus in view of the legal 

principles propounded by the Apex Court 

in the Constitutional Bench Judement in 

the case of National Insurance Company 

Limited Versus Pranay Sethi and Others 

(supra), we find that while determining 

the monthly income of the deceased the 

tribunal should have added 40% of the 

deceased's established income towards 

future prospect and the amount awarded 

by the tribunal under the conventional 

heads of loss of estate, loss of consortium 

and funeral expenses is also too meagre 

and liable to be enhanced.  
 

 20.  In view of the foregoing 

discussion, we allow this appeal in part 

and re-calculate the compensation by 

applying the principles laid down by the 

Apex Court in the case of National 

Insurance Company Limited (supra). 

As noticed above, the notional income of 

the deceased was fixed at Rs. 15,000/- per 

month or Rs. 1,80,000/- p.a. by adding 

40% towards future prospects as the 

deceased was less than 40 years of age, 
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the deemed gross income of the deceased 

would be 40% of Rs. 15,000/- = Rs. 

6,000/- + Rs. 15,000/- i.e. Rs. 21,000/- per 

month or Rs. 2,54,000/- p.a. After 

deducting 1/3rd amount (i.e. 21,000-

7000) towards the personal and living 

expenses of the deceased, his contribution 

to the family is determined as Rs. 

14,000/- per month or Rs. 1,68,000/- p.a. 

After applying the multiplier of 16, the 

total loss of dependency is assessed at Rs. 

26,88,000/-. We further award a sum of 

Rs. 15,000/- towards funeral expenses and 

Rs. 40,000/- under the head of loss of 

consortium. We accordingly increase the 

compensation awarded to the 

claimants/appellants by the Tribunal from 

Rs. 16,87,000/- to Rs. 27,42,000/-. The 

claimants/appellants shall further be 

entitled to interest @ 7% p.a. on the 

increased amount of compensation from 

the date of filing of the claim.  
 

 21.  The impugned judgement and 

award stands modified to the extent 

indicated hereinabove.  
 

 22.  The parties shall bear their own 

costs. 
---------- 
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B. Motor Vehicle Act,1988 - Compensation 
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  1.  Heard Sri Serve Singh assisted by 

Sri Harish Prasad Gupta, learned counsel 
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for the appellants and Sri Dinkar Mani 

Tripathi, learned counsel for the 

U.P.S.T.C.. 

 

 2.  This appeal, at the behest of the 

claimants, challenges the judgment and 

award dated 04.09.2003 passed by Motor 

Accident Claims Tribunal/Additional 

District Judge, Gorakpur (hereinafter 

referred to as 'Tribunal') in M.A.C.P. No. 

03 of 2002. 
 

 3.  The grounds raised in the memo 

of appeal for claiming higher 

compensation are as enumerated in para 

4, 5, 6,7 which read as follows:- 
 

  "(4). The deceased was business 

man and has been earning more than 150 

per day and was only aged about 35 

years, being survived by 2 minor sons, 1 

minor daughter, 1 wife, mother and one 

brother and all are the dependent of the 

deceased, and there is much loss to the 

deceased family, after the death of 

deceased, and the learned Tribunal has 

ignored this aspect of the matter, while 

making the award.  
 

  (5). The appellants have fully 

established their case for multiplying the 

claim according to the earning of the 

deceased, and of his age, but the learned 

Tribunal illegally and erroneous did not 

multiplier the claim of the appellants, 

hence award is wholly wrong liable be to 

interfered by the Hon'ble Court. 
 

  (6). Only on the grounds of 

being handicap a various liabilities 

should not be sifted, as has been done in 

the impugned award, by the learned 

Tribunal, hence the impugned award is 

wholly illegal, erroneous and liable to be 

interfered by the Hon'ble Court. 

  (7). The learned Tribunal 

erroneously and manifestly mis-

interpretated the evidence made by the 

appellants, and recorded of perverse 

findings of no fault case. Hence the 

impugned order is wholly illegal, 

erroneous, and illegal." 

  
  The learned Advocate for the 

appellants has cited the following judgments 

in the case of Smt. Gulshan Jahan and 

Others Vs. Om Prakash and Another 

[2011 (2) ADJ 12 (DB)] decided on 7th 

January, 2011, Smt. Kaushnuma Begum & 

Ors. Vs. The New India Assurance Co. 

Ltd. & Ors [2001 (1) SCC 5 decided on 

03.01.2001 and has contended that the finding 

of the Commissioner of the Motor Accidental 

Claims Tribunal is bad and has contended that 

the Tribunal has granted a paltry sum of 

Rs.55,000/- for the death of person aged 35 

and was having his own business of stationary 

he was survived by six persons and was 

earning Rs.3,000/- per month. It has further 

contended that the finding of fact that as the 

deceased was handicapped and was unable to 

cross the road it was an act of God and he was 

person responsible for the accident having 

taken place. Though the Tribunal believed that 

the bus was involved in the accident 

belonging to U.P.S.R.T.C. it granted only 

Rs.55,000/- as compensation.  
 

 4.  The principle of negligence 

enunciated here in below will have to be 

looked into as the Insurance company in 

memo of appeal has come with the stand 

that there was a head on collision and it 

was a case of contributory negligence 

and, therefore, there is error apparent on 

the face of record and erred in not framing 

any issue on that count. 
 

 5.  The concept of negligence has 

been time and again enunciated by 
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different Courts and the word 'negligence' 

will have to be viewed from the decision 

in Rylands V/s. Fletcher, (1868) 3 HL 

(LR) 330 which has been time and again 

referred by the Courts in India. 
 

 6.  The term negligence means 

failure to exercise care towards others 

which a reasonable and prudent person 

would in a circumstance or taking action 

which such a reasonable person would 

not. Negligence can be both intentional or 

accidental which is normally accidental. 

More particularly, it connotes reckless 

driving and the injured must always prove 

that the either side is negligent. If the 

injury rather death is caused by something 

owned or controlled by the negligent 

party then he is directly liable otherwise 

the principle of "res ipsa loquitur" 

meaning thereby "the things speak for 

itself" would apply. 
 

 7.  The term negligence has been 

discussed time and again. A person who 

either contributes or is author of the 

accident would be liable for his 

contribution to the accident having taken 

place. 
 

 8.  The Division Bench of this Court 

in F.A.F.O. No. 1818 of 2012 (Bajaj 

Allianz General Insurance Co.Ltd. Vs. 

Smt. Renu Singh And Others) decided 

on 19.7.2016 has held as under : 
 

  "16. Negligence means failure 

to exercise required degree of care and 

caution expected of a prudent driver. 

Negligence is the omission to do 

something which a reasonable man, 

guided upon the considerations, which 

ordinarily regulate conduct of human 

affairs, would do, or doing something 

which a prudent and reasonable man 

would not do. Negligence is not always a 

question of direct evidence. It is an 

inference to be drawn from proved facts. 

Negligence is not an absolute term, but is 

a relative one. It is rather a comparative 

term. What may be negligence in one case 

may not be so in another. Where there is 

no duty to exercise care, negligence in the 

popular sense has no legal consequence. 

Where there is a duty to exercise care, 

reasonable care must be taken to avoid 

acts or omissions which would be 

reasonably foreseen likely to caused 

physical injury to person. The degree of 

care required, of course, depends upon 

facts in each case. On these broad 

principles, the negligence of drivers is 

required to be assessed.  
 

  17. It would be seen that burden 

of proof for contributory negligence on 

the part of deceased has to be discharged 

by the opponents. It is the duty of driver of 

the offending vehicle to explain the 

accident. It is well settled law that at 

intersection where two roads cross each 

other, it is the duty of a fast moving 

vehicle to slow down and if driver did not 

slow down at intersection, but continued 

to proceed at a high speed without caring 

to notice that another vehicle was 

crossing, then the conduct of driver 

necessarily leads to conclusion that 

vehicle was being driven by him rashly as 

well as negligently. 
 

  18. 10th Schedule appended to 

Motor Vehicle Act contain statutory 

regulations for driving of motor vehicles 

which also form part of every Driving 

License. Clause-6 of such Regulation 

clearly directs that the driver of every 

motor vehicle to slow down vehicle at 

every intersection or junction of roads or 

at a turning of the road. It is also 
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provided that driver of the vehicle should 

not enter intersection or junction of roads 

unless he makes sure that he would not 

thereby endanger any other person. 

Merely, because driver of the Truck was 

driving vehicle on the left side of road 

would not absolve him from his 

responsibility to slow down vehicle as he 

approaches intersection of roads, 

particularly when he could have easily 

seen, that the car over which deceased 

was riding, was approaching intersection. 
 

  19. In view of the fast and 

constantly increasing volume of traffic, 

motor vehicles upon roads may be 

regarded to some extent as coming within 

the principle of liability defined in 

Rylands V/s. Fletcher, (1868) 3 HL (LR) 

330. From the point of view of pedestrian, 

the roads of this country have been 

rendered by the use of motor vehicles, 

highly dangerous. 'Hit and run' cases 

where drivers of motor vehicles who have 

caused accidents, are unknown. In fact 

such cases are increasing in number. 

Where a pedestrian without negligence on 

his part is injured or killed by a motorist, 

whether negligently or not, he or his legal 

representatives, as the case may be, 

should be entitled to recover damages if 

principle of social justice should have any 

meaning at all. 
 

  20. These provisions (sec.110A 

and sec.110B of Motor Act, 1988) are not 

merely procedural provisions. They 

substantively affect the rights of the 

parties. The right of action created by 

Fatal Accidents Act, 1855 was 'new in its 

species, new in its quality, new in its 

principles. In every way it was new. The 

right given to legal representatives under 

Act, 1988 to file an application for 

compensation for death due to a motor 

vehicle accident is an enlarged one. This 

right cannot be hedged in by limitations 

of an action under Fatal Accidents Act, 

1855. New situations and new dangers 

require new strategies and new remedies. 
  
  21. In the light of the above 

discussion, the view that even if courts 

may not by interpretation displace the 

principles of law which are considered to 

be well settled and, therefore, court 

cannot dispense with proof of negligence 

altogether in all cases of motor vehicle 

accidents, it is possible to develop the law 

further on the following lines; when a 

motor vehicle is being driven with 

reasonable care, it would ordinarily not 

meet with an accident and, therefore, rule 

of res-ipsa loquitor as a rule of evidence 

may be invoked in motor accident cases 

with greater frequency than in ordinary 

civil suits (per three-Judge Bench in 

Jacob Mathew V/s. State of Punjab, 2005 

0 ACJ(SC) 1840). 
 

  22. By the above process, the 

burden of proof may ordinarily be cast on 

the defendants in a motor accident claim 

petition to prove that motor vehicle was 

being driven with reasonable care or that 

there is equal negligence on the part the 

other side." 
 

emphasis added  
 

 9.  The deceased was a handicapped 

person and trying to cross the road and at 

that juncture met with an accident. The 

claims Tribunal held that not been able to 

cross the road and meeting with an 

accident as he was a handicapped person 

it was an act of God and therefore held 

that the deceased was himself negligent 

and granted the amount under no fault 

liability to the claimants and added 
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Rs.5,000/- towards non-pecuniary 

damages. The question is whether the said 

accident would fall within the definition 

of act of God. The answer is no. In this 

case the driver of the bus has disputed his 

liability rather the driver of the bus and 

the owner have come out with a another 

story that the deceased was hit by some 

other vehicle and they have been illegally 

roped in. While going through the record 

it is clear that the accident occurred by the 

involvement of the bus as F.I.R. and 

charge sheet were laid against the driver 

of the bus. Death occurred due to the 

involvement of the bus. The deceased 

being handicapped person the driver of 

the bus should have taken proper cure and 

caution in driving the bus on the public 

road. At the most if we hold the deceased 

not able to cross the road, he can be held 

to be 20 per cent negligent whereas a 

driver driving a bus in such a area should 

have been cautious which he has failed to 

follow and therefore, not granting proper 

compensation is bad in eye of law. The 

compensation will have to be reevaluated 

as it cannot be said that the deceased died 

by the act of God. The decisions cited by 

the counsel for claimants namely Smt. 

Gulshan Jahan and Others Vs. Om 

Prakash and Another (supra) and Smt. 

Kaushnuma Begum & Ors. Vs. The 

New India Assurance Co. Ltd. & Ors 

(supra) will apply in full force and 

therefore the amount is recalculated. 
 

 10.  After hearing the learned 

counsel for the parties and perusing the 

judgment and order impugned, this Court 

feels that the income of the deceased, in 

the year of accident, should have been at 

least Rs.3,000/- per month namely 

Rs.36,000/- per year, to which as the 

deceased was below 35 years of age, 40% 

of the income i.e. Rs.14,400/- requires to 

be added as future income which would 

come to Rs.36,000+14,400=50,400/-. The 

deduction of 1/3 towards personal 

expenses of the deceased would be just 

and proper as he was survived by six 

dependents. Hence, after deduction of 1/3, 

the annual datum figure available to the 

family would be Rs.33,600/-. The 

multiplier of 16 requires to be granted 

looking to the age of the deceased is just 

and proper. Rs.5,000/- granted by the 

Tribunal under the head of non-pecuniary 

damages is required to be enhanced. 

Hence, the claimants are entitled to a total 

compensation of Rs.33,600X16+30,000= 

5,67,600-Rs.1,13,520= Rs.4,54,080/-. 
 

 11.  However, the rate of interest 

which is 8% would be 7.5% in view of the 

latest decision of the Apex Court in 

National Insurance Co. Ltd. Vs. 

Mannat Johal and Others, 2019 (2) 

T.A.C. 705 (S.C.) wherein the Apex 

Court has held as under : 
  
  "13. The aforesaid features 

equally apply to the contentions urged on 

behalf of the claimants as regards the rate 

of interest. The Tribunal had awarded 

interest at the rate of 12% p.a. but the 

same had been too high a rate in 

comparison to what is ordinarily 

envisaged in these matters. The High 

Court, after making a substantial 

enhancement in the award amount, 

modified the interest component at a 

reasonable rate of 7.5% p.a. and we find 

no reason to allow the interest in this 

matter at any rate higher than that 

allowed by High Court."  
 

 12.  In view of the above, the appeal 

is partly allowed. Judgment and decree 

passed by the Tribunal shall stand 

modified to the aforesaid extent. The 
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amount be recalculated and deposited 

with interest at the rate of 7.5% from the 

date of filing of the claim petition till the 

amount is deposited. The amount be 

deposited within a period of 12 weeks 

from today. The amount already deposited 

be deducted from the amount to be 

deposited. 
 

 13.  The record and proceedings be 

send back to the Tribunal forthwith 
---------- 
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(Delivered by Hon’ble Rakesh Srivastava, J.) 
 

 1.  List has been revised. No one 

appears on behalf of the respondent nos.1 

and 2. 
 

 2.  Heard Sri Tarun Kumar Mishra, 

learned counsel for the appellant and Sri 

Pankaj Pandey, learned counsel appearing 

on behalf of respondent nos.3 and 4. 
 

 3.  This first appeal from order under 

section 173 of the Motor Vehicles Act, 

1988 (for short ''Act'), has been filed by 

the United India Insurance Company 

Limited against the judgment and award 

dated 05.05.2005 passed by the Motor 

Accident Claims Tribunal/Additional 

District Judge/Special Judge (E.C. Act), 

Gonda in MACP No.29 of 2004 (Surya 

Narayan Shukla and another versus Shiva 

Shankar Mishra and others), whereby a 

sum of Rs.3,62,000/- along with interest 
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at the rate of 9% has been awarded to the 

respondent nos.1 and 2. 
 

 4.  The deceased, Dinesh Kumar 

Shukla, is the son of the respondent nos.1 

and 2. On 02.02.2004, at about 2.30 in the 

afternoon, the deceased and Shyama 

Prasad were riding a bicycle on their way 

home. When they reached Tikri turn, a 

truck no.UP 62 C 5079, came from the 

opposite direction and hit the bicycle. As 

a result of the accident Dinesh Kumar 

Shukla died on the spot. 
  
 5.  The parents of the deceased 

Dinesh Kumar Shukla, filed a claim 

petition under Section 166 of the Act 

claiming compensation to the tune of Rs 

67,75,000/-. They pleaded that the 

accident was caused due to rash and 

negligent driving of the truck, owned by 

respondent no.3 and driven by respondent 

no.4 and that, at the time of his death the 

age of the deceased was 20 years and he 

was a student of B.Com and had a 

diploma in computer application and was 

earning Rs.4,000 per month. 
 

 6.  By their joint written statement, 

respondent nos.3 and 4 denied the 

averments made in the claim petition. It 

was inter alia stated by them that the 

alleged accident never took place and that 

they were falsely implicated on account of 

some dispute with the police of the local 

Police Chowki, Katra. The appellant also 

filed its written statement stating that the 

driver of the truck did not possess a valid 

driving license and that the truck was not 

insured with them and also that the 

accident was caused due to negligence on 

the part of the deceased. 
 

 7.  The tribunal framed the following 

issues: 

  ¼1½ D;k fnukad 2&2&04 dks le; 

yxHkx 2-30 cts fnu foi{kh la02 Vªd la[;k 

;w0ih0 62 lh 5079 rst j¶rkj o ykijokgh ls 

pykrk gqvk ;kph ds iq= fnus'k dqekj 'kqDyk 

dks VDdj ekj fn;k ftlls mldh ekSds ij gh 

nq?kZVuk LFky ij gh èR;q gks xbZ\  
 

  ¼2½ D;k pkyd ds ikl oS| pkyd 

vuqKki= Fkk\  
 

  ¼3½ D;k nq?kZVuk ds le; xr okgu 

foi{kh la[;k 3 ds ;gkWa chfer Fkh vkSj mls chek 

dh 'krksZa ds v/khu pyk;k tk jgk Fkk\  
 

  ¼4½ D;k ;kphx.k fdlh izfrdj dks 

ikus ds gdnkj gSaA ;fn gkWa rks fdruk vkSj 

fdlls\  
 

  8.  In support of the claim petition 

the first respondent examined himself as 

PW 1, Vinod Kumar Upadhyay as PW 2 

and Shyama Prasad Pathak, who had 

witnessed the accident, as PW 3. The 

respondents nos.1 and 2 also field 

documentary evidence in support of their 

case. No one appeared on behalf of 

respondent nos.3 and 4, and as such, the 

claim proceeded ex parte against them. 
 

 9.  After analyzing the evidence, the 

Tribunal decided issue no.1 in the 

affirmative and held that the accident was 

caused due to rash and negligent driving 

of the truck owned by the third 

respondent. 
 

 10.  While dealing with issue no.2, 

the Tribunal arrived at a finding that the 

income of the deceased was Rs.3,000/-. It 

also determined that the deceased was a 

bachelor. The Tribunal deducted 1/3rd of 

his monthly salary and determined the 

loss of earnings to the family at 

Rs.2,000/-. The Tribunal then applied the 

multiplier 15 and declared that the 
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claimants are entitled to get compensation 

of Rs.3,62,000/- along with interest at the 

rate of 9% per annum from the date of the 

claim petition. 
 

 11.  On the issue of deduction 

towards personal and living expenses in 

Sarla Verma v. DTC, (2009) 6 SCC 121, 

the Apex Court has held that: 
 

  "31. ... In regard to bachelors, 

normally, 50% is deducted as personal 

and living expenses, because it is assumed 

that a bachelor would tend to spend more 

on himself. Even otherwise, there is also 

the possibility of his getting married in a 

short time, in which event the contribution 

to the parent(s) and siblings is likely to be 

cut drastically. Further, subject to 

evidence to the contrary, the father is 

likely to have his own income and will not 

be considered as a dependant and the 

mother alone will be considered as a 

dependant. In the absence of evidence to 

the contrary, brothers and sisters will not 

be considered as dependants, because 

they will either be independent and 

earning, or married, or be dependent on 

the father."  
 

 12.  The deduction ordinarily in the 

case of a bachelor at 50% has been 

recently approved by a three-Judge Bench 

decision of the Apex Court in Reshma 

Kumari v. Madan Mohan, (2013) 9 SCC 

65. Paragraph 41 and 42 of the said report 

are as follows: 
 

  "41. The above does provide 

guidance for the appropriate deduction for 

personal and living expenses. One must 

bear in mind that the proportion of a 

man's net earnings that he saves or spends 

exclusively for the maintenance of others 

does not form part of his living expenses 

but what he spends exclusively on himself 

does. The percentage of deduction on 

account of personal and living expenses 

may vary with reference to the number of 

dependent members in the family and the 

personal living expenses of the deceased 

need not exactly correspond to the 

number of dependants.  
 

  42. In our view, the standards 

fixed by this Court in Sarla Verma on the 

aspect of deduction for personal living 

expenses in paras 30, 31 and 32 must 

ordinarily be followed unless a case for 

departure in the circumstances noted in 

the preceding paragraph is made out." 
 

 13.  Admittedly, both the parents, 

namely, the respondent nos.1 and 2 herein 

have been held to be dependent on the 

deceased Dinesh Kumar Shukla and 

therefore, the Tribunal held that they have 

the right to get the compensation. The 

Tribunal has made a deduction of 1/3rd 

only towards personal and living expenses 

of the deceased. Whereas, in view of the 

settled legal position, the deceased being 

a bachelor and the claimants being 

parents, the deduction of 50% should 

have been made under the head of 

personal and living expenses. 
 

 14. Though the counsel for the 

respondent nos.1 and 2 is not present, 

however, while going through the 

impugned award it has transpired that the 

Tribunal has applied the multiplier of 15 

on the basis of the age of the parents/ 

claimants. In Amrit Bhanu Shali v. 

National Insurance Co. Ltd., (2012) 11 

SCC 738, the Apex Court has held as 

follows: 
 

  "15. The selection of multiplier 

is based on the age of the deceased and 
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not on the basis of the age of the 

dependent. There may be a number of 

dependents of the deceased whose age 

may be different and, therefore, the age of 

the dependents has no nexus with the 

computation of compensation."  
 

 15.  In Sarla Verma (supra) the Apex 

Court in paragraph 42 of the said report 

has held that the multiplier to be used 

should be as mentioned in column (4) of 

the table of the said judgment which starts 

with an operative multiplier of 18. As the 

age of the deceased at the time of the 

death was 20 years, the multiplier of 18 

ought to have been applied. The Tribunal 

taking into consideration the age of the 

deceased wrongly applied the multiplier 

of 15. 
 

 16.  In Ranjana Prakash v. Divl. 

Manager, (2011) 14 SCC 639, the Apex 

Court has laid down that in an appeal filed 

by the owner / insurer the claimants can 

defend the quantum of compensation 

awarded by the Tribunal by pointing out 

other errors or omissions in the award. 

Paragraphs 6, 7 and 8 of the report are 

reproduced below: 
 

  "6. We are of the view that the 

High Court committed an error in 

ignoring the contention of the claimants. 

It is true that the claimants had not 

challenged the award of the Tribunal on 

the ground that the Tribunal had failed to 

take note of the future prospects and add 

30% to the annual income of the 

deceased. But the claimants were not 

aggrieved by Rs 23,134 being taken as the 

monthly income. There was therefore no 

need for them to challenge the award of 

the Tribunal. But where in an appeal filed 

by the owner/insurer, if the High Court 

proposes to reduce the compensation 

awarded by the Tribunal, the claimants 

can certainly defend the quantum of 

compensation awarded by the Tribunal, 

by pointing out other errors or omissions 

in the award, which if taken note of, 

would show that there was no need to 

reduce the amount awarded as 

compensation. Therefore, in an appeal by 

the owner/insurer, the appellant can 

certainly put forth a contention that if 

30% is to be deducted from the income 

for whatsoever reason, 30% should also 

be added towards future prospects, so that 

the compensation awarded is not reduced. 

The fact that the claimants did not 

independently challenge the award will 

not therefore come in the way of their 

defending the compensation awarded, on 

other grounds. It would only mean that in 

an appeal by the owner/insurer, the 

claimants will not be entitled to seek 

enhancement of the compensation by 

urging any new ground, in the absence of 

any cross-appeal or cross-objections.  
 

  7. This principle also flows 

from Order 41 Rule 33 of the Code of 

Civil Procedure which enables an 

appellate court to pass any order which 

ought to have been passed by the trial 

court and to make such further or other 

order as the case may require, even if the 

respondent had not filed any appeal or 

cross-objections. This power is entrusted 

to the appellate court to enable it to do 

complete justice between the parties. 

Order 41 Rule 33 of the Code can 

however be pressed into service to make 

the award more effective or maintain the 

award on other grounds or to make the 

other parties to litigation to share the 

benefits or the liability, but cannot be 

invoked to get a larger or higher relief. 

For example, where the claimants seek 

compensation against the owner and the 
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insurer of the vehicle and the Tribunal 

makes the award only against the owner, 

on an appeal by the owner challenging the 

quantum, the appellate court can make the 

insurer jointly and severally liable to pay 

the compensation, along with the owner, 

even though the claimants had not 

challenged the non-grant of relief against 

the insurer. Be that as it may. 
 

  8. Where an appeal is filed 

challenging the quantum of 

compensation, irrespective of who files 

the appeal, the appropriate course for the 

High Court is to examine the facts and by 

applying the relevant principles, 

determine the just compensation. If the 

compensation determined by it is higher 

than the compensation awarded by the 

Tribunal, the High Court will allow the 

appeal, if it is by the claimants and 

dismiss the appeal, if it is by the 

owner/insurer. Similarly, if the 

compensation determined by the High 

Court is lesser than the compensation 

awarded by the Tribunal, the High Court 

will dismiss any appeal by the claimants 

for enhancement, but allow any appeal by 

the owner/insurer for reduction. The High 

Court cannot obviously increase the 

compensation in an appeal by the 

owner/insurer for reducing the 

compensation, nor can it reduce the 

compensation in an appeal by the 

claimants seeking enhancement of 

compensation."      (emphasis supplied)  

 
 17.  The Tribunal has assessed the 

monthly income of the deceased at 

Rs.3000/-. The Tribunal has rightly taken 

into consideration the aforesaid income 

for computing the compensation. The 

annual income comes to Rs.36,000/-. If 

50% of the said income is deducted 

towards personal and living expenses of 

the deceased, the contribution to the 

family will be Rs.18,000/-. At the time of 

the accident, the deceased Dinesh Kumar 

Shukla was a bachelor of about 20 years 

old. Hence on the basis of the decision in 

Sarla Verma (supra) applying the 

multiplier of 18, the amount will come to 

Rs.3,24,000/-. Besides this amount the 

claimants have been held entitled to 

Rs.2,000/- on account of funeral and ritual 

expenses. Therefore, the total amount 

comes to Rs.3,26,000/- and the claimants 

are entitled to get the said amount of 

compensation instead of the amount 

awarded by the Tribunal. They would also 

be entitled to get interest at the rate of 6% 

per annum from the date of the filing of 

the claim petition till realization. 
 

 18.  In view of the above, the appeal 

is partly allowed. The impugned judgment 

and award stands modified to the above 

extent. The amount which has already 

been received by the respondents nos.1 

and 2 shall be adjusted and the rest of the 

amount be paid at an early date. No order 

as to cost. 
 

 19.  The original record shall be 

returned to the Tribunal forthwith.  
---------- 
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 1.  Heard, Sri M. Saeed, learned 

counsel for the appellant and Sri R.C. 

sharma, learned counsel for the 

respondents. 

 2.  The instant first appeal from order 

has been preferred against the judgment 

and award dated 07.10.2003 passed by 

Motor Accident Claims 

Tribunal/Additional District Judge, Court 

No.9 in Motor Accident Claim Petition 

No. 259 of 2001(Gaya Prasad versus smt. 

K. Trivedi and another) for enhancement 

of the awarded amount. 
 

 3.  Brief facts of the case are that the 

deceased Ashish Kumar,son of the 

appellant/claimant, had died in an 

accident by Jeep No. U.P. 78 T 1182 on 

19.08.2001. Therefore the claim petition 

was filed by the appellant/claimant 

claiming compensation. The respondents 

had filed the written statement. 
 

 4.  On the basis of the pleadings of 

the parties, four issues were framed. After 

evidence and hearing learned counsel for 

the parties, learned Tribunal has allowed 

the claim petition partly and awarded the 

amount of Rs. 55,000/- as compensation 

alongwith interest at the rate of 8% per 

annum, out of which 27500 is to be paid 

to the appellant/claimant and Rs.27,500/- 

to his wife, i.e., the mother of the 

deceased. Being aggrieved by the 

compensation awarded by learned 

Tribunal, the present appeal has been filed 

for enhancement of compensation. 
 

 5.  Submission of learned counsel for 

the appellant is that the deceased Ashish 

Kumar was aged about 14 years at the 

time of accident and he was studying in 

Class VIII and was a bright student. There 

were 6 dependents. If he would have been 

alive, earned a lot and helped the 

appellant but the learned Tribunal 

wrongly and illegally assessed the 

notional income of the deceased as 

Rs.15,000/- which should have been 
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higher in view of Kishan Gopal and 

Another versus Lala; 2013(4) T.A.C.,5 

(S.C). He further submitted that the 

multiplier of 5 has wrongly been applied 

by the learned Tribunal on the age of the 

father of the deceased while it should 

have been applied according to the age of 

the deceased or if the parents are the 

claimants, then on the age whose age was 

less at the time of death and, accordingly, 

the multiplier is liable to be modified. He 

further submitted that the lesser amount 

has been awarded towards conventional 

heads, namely loss of estate, loss of 

consortium and loss of funeral expenses, 

which are also liable to be enhanced. 

Accordingly, learned counsel for the 

appellant submitted that the appeal may 

be allowed and the impugned judgment 

and award passed by the learned Motor 

Accident Claims Tribunal may be 

modified and the amount of compensation 

be enhanced. 
 

 6.  Learned counsel for the 

appellant/claimant relying on the 

judgment of the Honb'le Apex Court in 

the case of Reshma Kumari and others 

versus Madan Mohan and another; 

(2013) 9 SCC 65 submitted that the 

multiplier of 15 is liable to be applied in 

the present case. 
 

 7.  Per contra, learned counsel for the 

respondent submitted that the deceased 

was aged about 14 years, as such, he was 

minor at the time of death. Therefore the 

notional income of Rs. 15,000/- has 

rightly been assessed and the multiplier 

has rightly been applied on the age of the 

father. However, relying on the judgment 

of this Court in the case of Khalil Ahmad 

and another versus Jitendra Bhushen 

Pandey and another; F.A.F.O. No.377 of 

2001 and Om Prakash Verma versus 

Smt. Krishna Goel; F.A.F.O. No.285 of 

2009 submitted that the appellant is 

entitled only for a fixed compensation of 
 

 8.  I have considered the submission 

of learned counsel for the parties and 

perused the records. 
 

 9.  The deceased Ashish Kumar and 

one Radheylal were going back from 

Mela in Achalganj on 19.08.2001 at about 

5:00 p.m. from a Vikram. When they 

stepped down from the Vikram near 

Mawaiya Minor Puliya,Jeep No. 78AT 

1182 which was coming from the side of 

Unnao towards Achalganj smashed the 

deceased Ashish Kumar, the son of the 

claimant who died on the same day in the 

Sadar Hospital, Unnao. On account of the 

death in the accident, the claim petition 

was filed which has been allowed partly 

by the claims tribunal. The factum of 

accident has not been disputed by 

anybody and the instant appeal has been 

filed only for enhancement of the amount 

of compensation. 
 

 10.  Admittedly, the deceased was 

aged about 14 years at the time of 

accident. The learned Tribunal has 

assessed the notional income of the 

deceased as Rs.15,000/- as no evidence 

was adduced in regard to the income of 

the deceased. The income has been 

determined on the basis of Second 

Schedule of Section 163-A of the Motor 

Vehicles Act because nothing has been 

brought on record nor any evidence was 

adduced in regard to the income of the 

deceased or about the career of the 

deceased. Therefore the income has 

rightly been determined on the basis of 

the second schedule. The case of Kishan 

Gopal and another versus Lala(supra) is 

not applicable on the facts and 
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circumstances of the present case because 

in that case the deceased was assisting the 

appellants in their agricultural occupation 

while in the present case the deceased was 

doing nothing. 
 

 11.  The learned Tribunal has allowed 

the mulitplier of 5 considering the age of 

father of the deceased while as per settled 

proposition of law it should be applied on the 

basis of the age of the deceased. In the case of 

National Insurance Company Ltd. versus 

Pranay Sethi and others; (2017) 16 SCC 680 

in paragraph 59.7 and M/s Royal Sundaram 

Alliance Insurance Company Limited versus 

Mandala Yadagiri Goud and others; (2019) 

5 SCC 554, the Hon'ble Apex Court has held 

that the multiplier should be applied on the 

age of the deceased. 

 
 12.  The deceased was aged 14 years 

of age at the time of accident. Therefore 

the question arises as to what multiplier 

should be applied because the Hon'ble 

Apex Court in the case of Sarla 

Verma(Smt.) and others versus Delhi 

Transport Corporation and another; 

2009 6 SCC 121 has provided the 

multiplier in paragraph 42 from the age of 

15 years. The Hon'ble Apex Court in the 

case of Reshma Kumar and ohters versus 

Madan Mohan (supra) has held in 

paragraph 43.2 that in cases where the age 

of the deceased is upto 15 years, 

irrespective of Section 166 or Section 

163-A under which the claim for 

compensation has been made, multiplier 

of 15 and the assessment as indicated in 

the Second Schedule subject to correction 

as pointed out in Column (6) of the Table 

in Sarla Verma should be followed. The 

paragraph 43.2 is reproduced as under:- 
 

  "43.2 In cases where the age of 

the deceased is upto 15 years, irrespective 

of Section 166 or Section 163-A under 

which the claim for compensation has 

been made, multiplier of 15 and the 

assessment as indicated in the Second 

Schedule subject to correction as pointed 

out in Column (6) of the Table in Sarla 

Verma should be followed."  
 

 13.  In view of above this Court is of 

the view that the multiplier of 15 is to be 

applied in the present case in place of 5. 
 

 14.  So far as the future prospects are 

concerned the learned Tribunal has 

allowed Rs. 2,000 towards the funeral 

expenses and Rs. 3.000/ towards the loss 

of consortium, while the Hon'ble Apex 

Court in the case of National Insurance 

Company Ltd. versus Pranay Sethi and 

others (supra) has allowed Rs.15,000/- 

Rs.40,000/- and Rs. 15,000/- towards loss 

of estate, loss of consortium and funeral 

expenses under the conventional heads. 

The Hon'ble Apex Court in the case of 

Kishan Gopal and another versus Lala 

and others(supra) has allowed Rs. 50,000 

towards the conventional heads in case of 

accident on 19.04.1992 in which the 

parents had lost their son at the age of 10 

years. In the present case the accident had 

occurred on 19.08.2001. Therefore this 

Court is of the considered view that the 

appellants are entitled for Rs.15,000/-, 

Rs.40,000/- and Rs.15,000/- under the 

conventional heads in view of National 

Insurance Company Ltd. versus Pranay 

Sethi and others(supra) in place of 

Rs.2000/- and Rs.3,000/-. 
 

 15.  On the basis of above, this Court 

is of the considered opinion that the 

compensation determined by the learned 

Tribunal is insufficient and the 

assessment should be made on the basis 

of notional income of Rs.15,000/- and 
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applying the multiplier of 15 alongwith 

the amount under the conventional heads 

as indicated above. Therefore the 

judgment and award passed by the learned 

Tribunal is liable to be modified and the 

appellant/ claimant is held entitled to a 

compensation which is calculated as 

follows:. 
 

1 Income  Rs.15,000/-  

2 After deduction @ 1/3rd  Rs.10,000/-  

3 Multiplier(15);10,000/-

x15  
Rs.1,50,000

/-  

4 Loss of estate  Rs.15,000/-  

5 Loss of consortium  Rs.40,000/-  

6 Funeral expenses  Rs.15,000/-  

 Total (3+4+5+6)  Rs.2,20,000

/-  

 

 16.  In view of above, the F.A.F.O 

No.16 of 2004: Gaya Prasad versus Smt. 

K. Trivedi and another is partly allowed 

and judgment and award dated 

07.10.2003 passed by Additional District 

Judge, Court No.9/ Motor Accident Claim 

Tribunal in Motor Accident Claim 

Petition No. 259 of 2001(Gaya Prasad 

versus Smt. K. Trivedi and another) 

stands modified to the extent indicated 

above in paragraph 15. The appellants are 

entitled for Rs.2,20,000/- as compensation 

alongwith interest at the rate of 8% per 

annum awarded by the Tribunal, which 

shall be paid by the respondents after 

adjusting the amount paid, if any, within a 

period of two months from today. 
 

 17.  No order as to costs. 

 18.  Office is directed to remit the 

lower court record to the concerned 

Tribunal forthwith within a period of four 

weeks. 
---------- 
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(Delivered by Hon’ble Manoj Kumar Gupta, J.) 
 
 1.  Heard counsel for the parties.  
 2.  The instant petition is directed 

against the order dated 4.4.2019 passed by 

District Judge, Ghazipur in Misc. Civil 

Appeal No. 17 of 2018 disposing of the 

appeal filed by the petitioner with a 

direction to the trial court to decide issue 

relating to jurisdiction in the light of the 

observations made in the order, before 

proceeding further in the matter. The 

appeal was directed against the order 

dated 9.3.2018 passed in Original Suit 

No. 722 of 2017, whereby the application 

for temporary injunction filed by the 

plaintiff-petitioner was rejected. The 

relief claimed in the suit is for 

cancellation of sale deed dated 

13.10.2016 executed by defendant No.3, 

Mangala in favour of defendants no. 1 and 

2; for permanent injunction restraining the 

defendants from interfering in the 

possession of the plaintiff in respect of the 

suit property or raising constructions over 

the same without getting the property 

partitioned; and for declaration that 

defendant No.3 Mangala is son of late 

Vishwanath and not Bhairam. The 

appellate court, while deciding the appeal, 

has held that the main issue involved in 

the suit is whether defendant No.3 is son 

of Bhairam or Vishwanath. It has 

observed that the said issue would fall 

within the jurisdiction of Family Court in 

view of Clause (e) of the Explanation of 

sub-section (1) of Section 7. In the 

aforesaid backdrop, the above direction 

had been issued by the appellate court. 
 

 3.  Counsel for the petitioner 

submitted that the issue relating to 

parentage of defendant No.3 cropped up 

in relation to title to the suit property. The 

suit does not involve adjudication of any 

dispute between spouses nor any dispute 

arising out of any matrimonial 

relationship. It also does not involve any 

declaration as to legitimacy of the 

defendants. The submission is that the 

Family Courts are constituted with the 

object of settlement of family disputes 

and not of the nature, as has been raised in 

the suit.  
 

 4.  On the other hand, learned 

counsel for the respondents submitted that 

since the main issue involved is whether 

defendant No.3 is son of Bhairam or not, 

therefore, the said issue would fall 

squarely under Clause (e) of Explanation 

of sub-section (1) of Section 7 of the 

Family Courts Act. He further placed 

reliance upon clause (d) which provides 

for a suit or proceeding for an order or 

injunction in circumstances arising out of 

a matrimonial relationship to be decided 

by a Family Court.  
 

 5.  Before proceeding to consider the 

submissions, it would be apposite to take 

note of the plaint case. The suit was 

instituted by the plaintiff-petitioner with 

the allegation that the suit property 

belonged to his ancestor Khelawan. He 

was survived by his son Sundar. Sundar 

had three sons; Mukhram, Bhairam and 

Rajdev. Mukhram died issueless. Bhairam 

had two sons, namely the plaintiff-

petitioner and defendant No.2, Subedar. It 

is alleged that Mangala, defendant No.3 is 

son of Vishwanath. According to the 

plaint assertions, father of defendant 

No.3, Vishwanath was resident of a 

different village. He had no connection 

with the family of the plaintiff and his 

ancestors. Defendant No.3 fraudulently 

succeeded in getting his name entered in 

the municipal records showing himself as 

son of Bhairam and on basis thereof, he 
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illegally transferred the suit property in 

favour of defendant-respondent 1st set 

alleging himself to be a co-sharer in the 

properties left behind by Khelawan and 

Sundar. In essence, the plaint case was 

that the defendant No.3 wrongly claimed 

himself to be co-sharer of the suit 

property as he is in no manner connected 

with the family of Sundar and Bhairam.  
 

 6.  The defendants, on the other 

hand, have denied the plaint assertions 

and claim that defendant No.3 is son of 

Bhairam.  
 

 7.  No doubt, having regard to the 

pleadings of the parties and the relief sought, 

one of the main issues to be decided by the 

trial court is whether defendant No.3 is son of 

Bhairam or not. In case it is held that he is son 

of Bhairam, the plaint case would stand 

demolished. On the other hand, if it is 

established that he is son of Vishwanath, then 

definitely the sale deed executed by him, 

asserting himself to be a co-sharer in the 

properties kept behind by Bhairam, would be 

void.  
 

 8.  Section 9 of the Civil Procedure 

Code provides that all suits of civil nature 

except suits of which cognizance is either 

expressly or impliedly barred, shall be 

tried by the civil courts. The first 

Explanation provides that a suit in which 

right to property is contested is a suit of 

civil nature, notwithstanding that such 

right may depend entirely on the decision 

of questions as to religious rites or 

ceremonies. The jurisdiction of the civil 

court to try a suits involving right to 

property is thus expressly recognised. It is 

also well settled that in dealing with the 

question whether a civil court has or has 

not jurisdiction to entertain a suit, every 

presumption has to be made in favour of 

jurisdiction of the civil court, unless there is 

express or implied bar. The Family Courts 

Act, 1984 (hereinafter referred to as 'the Act') 

was enacted by the Parliament to provide for 

the establishment of Family Courts with a 

view to promote conciliation in, and secure 

speedy settlement of disputes relating to 

marriage and family affairs and for matters 

connected therewith. The statement of objects 

and reasons, interalia, provides that Family 

Courts are being setup for settlement of family 

disputes where emphasis should be laid on 

conciliation and achieving socially desirable 

results and adherence to rigid rules of 

procedure and evidence should be eliminated. 

One of the object of the legislation was to 

confer exclusive jurisdiction upon Family 

Courts in matters relating to:-  
 

  "(i) matrimonial relief, including 

nullity of marriage, judicial separation, 

divorce, restitution of conjugal rights, or 

declaration as to the validity of a marriage or 

as to the matrimonial status of any person;  
 

  (ii) the property of the spouses 

or of either of them; 
 

  (ii) declaration as to the 

legitimacy of any person; 
 

  (iv) guardianship of a person or 

the custody of any minor; 
 

  (v) maintenance, including 

proceedings under Chapter IX of the Code 

of Criminal Procedure;" 
 

 9.  Section 7 of the Act, lays down 

the jurisdiction of a Family Court and it 

provides as follows:-  
 

  "7. Jurisdiction.- (1) Subject to 

the other provisions of this Act, a Family 

Court shall-  
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  (a)have and exercise all the 

jurisdiction exercisable by any district 

court or any subordinate civil court under 

any law for the time being in force in 

respect of suits and proceedings of the 

nature referred to in the explanation; and  
 

  (b)be deemed, for the purposes 

of exercising such jurisdiction under such 

law, to be a district court or, as the case 

may be, such subordinate civil court for 

the area to which the jurisdiction of the 

Family Court extends. Explanation.-The 

suits and proceedings referred to in this 

sub-section are suits and proceedings of 

the following nature, namely:-  
 

  (a) a suit or proceeding between 

the parties to a marriage for a decree of 

nullity of marriage (declaring the 

marriage to be null and void or, as the 

case may be, annulling the marriage) or 

restitution of conjugal rights or judicial 

separation or dissolution of marriage;  
 

  (b) a suit or proceeding for a 

declaration as to the validity of a 

marriage or as to the matrimonial status 

of any person;  
 

  (c) a suit or proceeding between 

the parties to a marriage with respect to 

the property of the parties or of either of 

them; 
 

  (d) a suit or proceeding for an 

order or injunction in circumstances 

arising out of a marital relationship; 
 

  (e) a suit or proceeding for a 

declaration as to the legitimacy of any 

person;  
 

  (f) a suit or proceeding for 

maintenance;  

  (g) a suit or proceeding in 

relation to the guardianship of the person 

or the custody of, or access to, any minor.  
 

(  2) Subject to the other 

provisions of this Act, a Family Court 

shall also have and exercise- 
 

  (a) the jurisdiction exercisable by a 

Magistrate of the First Class under Chapter IX 

(relating to order for maintenance of wife, 

children and parents) of the Code of Criminal 

Procedure, 1973 (2 of 1974); and  
 

  (b) such other jurisdiction as may be 

conferred on it by any other enactment."  
 

  10.  The Explanation to sub-section 

(1) of Section 7 enumerates the disputes which 

are in the exclusive jurisdiction of Family 

Courts. It interalia provides that a suit or 

proceeding between the parties to a marriage 

with respect to the property of the parties or of 

either of them or a suit or proceeding for an 

order or injunction in circumstances arising out 

of a matrimonial relationship or a suit or 

proceeding for a declaration as to the legitimacy 

of any person is in the exclusive domain of 

Family Court. There is no dispute as to whether 

defendant was born out of the wedlock between 

Bhairam and his wife and he is their legitimate 

son or not but rather the dispute is whether he is 

son of Bhairam or Vishwanath, who has no 

connection with the family of the plaintiff. Thus, 

the issue of legitimacy is not at all involved, nor 

Clause (e) of Explanation to sub-section I of 

section 7 gets attracted. The phrase 'matrimonial 

relationship' used in Clause (d) of the 

Explanation to sub-section 1 of section 7 would 

mean the relationship arising out of marriage 

between two persons. It is never intended that it 

would take within its sweep all disputes to 

property based on lineage of a person. A dispute 

as to whether A is son of 'X' or 'Y' so as to entitle 
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him to succession of property is definitely not a 

dispute arising out of a matrimonial relationship.  
 

 11. The Supreme in Samar Kumar 

Roy vs. Jharna Bera, (2017) 9 SCC 591, 

considered the issue as to whether declaration 

sought by plaintiff that defendant is not his 

legally wedded wife and that she has no right 

to his property could be given by civil court or 

the suit has to be instituted before the Family 

Court, in view of the Sections 7 and 8 of the 

Act. After considering the reports of Law 

Commission, scheme of the Act, and Section 

34 of the Specific Relief Act, the Supreme 

Court held that:-  
 

  "16. On a reading of the aforesaid 

propositions, it is clear that the examination of 

the remedies provided and the scheme of the 

Hindu Marriage Act and of the Special 

Marriage Act show that the statute creates 

special rights or liabilities and provides for 

determination of rights relating to marriage. 

The Acts do not lay down that all questions 

relating to the said rights and liabilities shall be 

determined only by the Tribunals which are 

constituted under the said Act. Section 8(a) of 

the Family Courts Act excludes the Civil 

Court's jurisdiction in respect of a suit or 

proceeding which is between the parties and 

filed under the Hindu Marriage Act or Special 

Marriage Act, where the suit is to annul or 

dissolve a marriage, or is for restitution of 

conjugal rights or judicial separation. It does 

not purport to bar the jurisdiction of the Civil 

Court if a suit is filed under Section 34 of the 

Specific Relief Act for a declaration as to the 

legal character of an alleged marriage. Also as 

was pointed out, an exclusion of the jurisdiction 

of the civil courts is not readily inferred. Given 

the line of judgments referred to by the High 

Courts, and given the fact that a suit for 

declaration as to legal character which 

includes the matrimonial status of parties to a 

marriage when it comes to a marriage which 

allegedly has never taken place either de jure 

or de facto, it is clear that the civil court's 

jurisdiction to determine the aforesaid legal 

character is not barred either expressly or 

impliedly by any law."  
 

 12.  Applying the principles laid 

down by the Supreme Court and having 

regard to the scheme of the Act, the 

irresistible conclusion is that the view 

taken by the Appellate Court is not 

sustainable in law.  
 

 13.  The issue as to whether defendant 

No.3 is son of Bhairam or Vishwanath would 

not fall within the realm of the jurisdiction of 

Family Courts, which are courts of limited 

jurisdiction. The relief sought would fall under 

the ambit of Section 34 of the Specific Relief 

Act, well within the domain of ordinary civil 

courts. The impugned judgment passed by the 

appellate court is accordingly set aside. The 

matter is remitted to the appellate court for 

deciding the appeal afresh based on its merits in 

light of the observations made above.  
 

 14.  As a result, the petition succeeds 

in part. No order as to costs 
---------- 
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APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 12.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Criminal Appeal (Against Acquittal) (u/s 378(4) 

of Cr.P.C.) No. 116 of 2019 
 

Ashok Kumar Pandey 
                           ...Appellant/Complainant 

Versus 
State of U.P. & Ors.      ...Opposite Parties 
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Counsel for the Appellant: 
Sri Viresh Misra, Sri Amit Misra, Sri 

Sandeep Kumar Dubey 
 
Counsel for the Opposite Party: 
G.A. 
 
A. Indian Penal Code, 1860 - Sections147, 

148, 323/149, 325/149, 504, 506(2), 307, 
452 -Application-grant of leave to file 
Criminal Appeal-rejection- In cross-case, 

there occurred conviction against which 
Criminal Appeal,  has been instituted and is 
pending- Therein, Ashok Kumar Pandey 

side was held aggressor, who had 
committed above offences and Shitla 
Prasad Pandey side was held to be victim 

of that aggression -There is no perversity 
or illegality in passing of the present 
impugned judgment of acquittal-Moreso, 

the conduct of Ashok Kumar Pandey 
regarding having an X-ray and plaster, 
without there being any fracture over his 

person, reveals the way in which this case 
was concocted. (Para 4, 6 & 7) 
 
Criminal Appeal Rejected (E-6) 
 

(Delivered by Hon’ble Ram Krishna 

Gautam, J.) 
 

 Order on Application to Grant 

Leave for Filing Criminal Appeal  
 

 

 1.  This Criminal Appeal, under 

Section 378 (4) of Criminal Procedure 

Code , read with Section 372 of Cr.P.C., 

alongwith Application to Grant Leave for 

Filing appeal, has been filed by Ashok 

Kumar Pandey against State of U.P. and 

six others, challenging the judgment of 

acquittal, passed by the Additional 

Sessions judge, Court No.14, Varanasi, in 

Sessions Trial No. 363 of 2017, Ashok 

Kumar Pandey vs. Shitla Prasad Pandey 

and 5 others, under Section 147, 148, 

323/149, 325/149, 504, and 506(2) of 

Indian Penal Code (in short IPC), Police 

Station-Rohaniya, District Varanasi.  
 

 2.  Learned counsel for the applicant 

argued that the trial court passed the 

impugned judgment of acquittal, on the 

basis of incorrect appreciation of facts and 

evidence placed on record. Testimony of 

informant PW-1 was fully intact and 

supported with medical evidence in which 

medico legal report as well as X-ray 

report was in full tune with injury of 

fracture over phalanges, reported, proved 

by the medical evidence, which stood 

corroborated by two independent witness, 

who have proved case of prosecution, but 

trial court passed judgment of conviction 

in cross case in which present applicant 

side has been convicted; against which 

Criminal Appeal, being Criminal Appeal 

No.4930 of 2019, Ashok Kumar Pandey 

vs. State of U.P., has been admitted and 

record of the case has been summoned, 

vide order, dated 30.07.2019, wherein 

judgment of conviction, in Sessions Trial 

No. 392 of 2003, for offence, punishable, 

under Sections 307 and 452 of IPC, Case 

Crime No. 224 of 2002, of Police Station 

Rohaniya, District Varanasi, has been 

passed. Hence, leave to file this Criminal 

Appeal be granted and this Criminal 

Appeal be also connected with above 

Criminal Appeal for its disposal.  
 

 3.  From very perusal of the 

impugned judgment and contentions made 

in this Application as well as affidavit, 

filed in support of the Application, it is 

apparent that the pendency of the cross 

case for occurrence of same date, time 

and place, in between the same parties, 

was undisputed fact and both of the 

Sessions Trial were held as cross cases in 

which one case ended in conviction 

wherein present applicant and others were 
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held aggressor and convicted against 

which Criminal Appeal was admitted and 

is pending. In this case, judgment of 

acquittal is there.  
 

 4.  Occurrence, injuries of 

complainant side, cause of those injuries, 

were given by accused persons in their 

statement recorded, under Section 313 of 

Cr.P.C. and it was the same contention, 

which was a case of prosecution in cross-

case. Meaning thereby, injury over the 

person of Ashok Kumar Pandey was not 

disputed, but it was said to be caused by 

exercise of right of private defence by 

accused persons, when this assault was 

made by Ashok Kumar Pandey and his 

family members, at the time of dispute, 

which occurred, while depositing sand 

over the pathway, which was protested by 

Shitla Prasad Pandey and his family 

members, but was resisted by Ashok 

Kumar Pandey and his family members, 

which resulted in this occurrence, in 

which a fire arm shot, with intention to 

kill, was extended, and a case crime 

number, for offence of attempt to culpable 

homicide, amounting to murder, 

punishable under Section 307, coupled 

with Section 452 of IPC was got 

registered against Ashok Kumar Pandey 

and his family members. Those case 

crime numbers were investigated, which 

resulted in submission of chargesheet, 

over which cognizance was taken and 

cross-cases were held in trial.  
 

 5.  In cross-case, there occurred 

conviction against which Criminal 

Appeal, as above, has been instituted and 

is pending. Therein, Ashok Kumar 

Pandey side was held aggressor, who had 

committed above offences and Shitla 

Prasad Pandey side was held to be victim 

of that aggression.  

 6.  One very important fact, which 

needs to be mentioned, is the testimony of 

Medical Officer of Jail where Ashok Kumar 

Pandey was admitted. Wherein this has 

specifically been mentioned that there was 

no fracture over the body part, which was put 

under plaster by the Medical officer of 

Government Hospital at Varanasi. This was 

suspected by the Medical officer and, 

ultimately, he made a report and got the same 

examined by a team of specialist and it was 

found that it was a false injury, i.e., Ashok 

Kumar Pandey, who got this criminal case 

initiated, by way of an application moved, 

under Section 156 (3) of Cr.P.C., which, 

subsequently, stood converted to be a 

complaint case, was with no injury of 

fracture over his person at the place, which 

was put under plaster and it was found by the 

team of Specialists that there was no such 

injury and it was proved on record. This was 

a fact of present case and under all above 

perspective of law and fact as well as 

evidences, proved before trial court, this 

judgment of acquittal was passed. There was 

a judgment of conviction against Ashok 

Kumar Pandey and his allies.  
 

 7.  There is no perversity or illegality 

in passing of the present impugned 

judgment. Moreso, this conduct of Ashok 

Kumar Pandey regarding having an X-ray 

and plaster, without there being any 

fracture over his person, reveals the way 

in which this case was concocted. Hence, 

there remains no ground for grant of leave 

to file proposed Criminal Appeal against 

the judgment impugned.  
 

 8.  In view of what has been 

discussed above, Application for Grant of 

Leave to File Criminal Appeal lacks merit 

and, therefore, stands rejected 

accordingly.  
---------- 
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APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 23.09.2019 
 

BEFORE 

 
THE HON’BLE MOHD. NAHEED ARA 

MOONIS, J. 
THE HON’BLE ANIL KUMAR-IX, J. 

 

Crl. Misc. Application (Leave To Appeal) 

(Defective) No. 58 of 2018 
 

Salil Kumar Verma 
                       ...First Informant/Appellant 

Versus 
State of U.P. & Ors.      ...Opposite Parties 
 
Counsel for the Appellant: 
Sri Jai Nath Patel 
 
Counsel for the Opposite Parties: 
G.A., Sri Apul Misra, Sri Nrapendra Kumar 

Chaturvedi, Sri Upendra Kumar Pandey 
 
A. Code of Criminal Procedure, 1973:- 

Section 372 - Appeal against acquittal - 
complainant has preferred the instant 
appeal  after lapse of more than 14 years - 

When the judgment of acquittal was 
pronounced, the proviso of Section 372 
Cr.P.C. was not in existence. It was 

incorporated by the legislature only on 
31.12.2009 giving right to victim to prefer 
an appeal against the acquittal of the 

accused or conviction for a lesser offence or 
imposing inadequate punishment - Since 
the amendment has come into force on 

31.12.2009, it cannot have any 
retrospective effect to allow the victim to 
prefer the appeal against acquittal which 

was passed by learned trial court against 
the accused respondents by order dated 
21.10.2004. (Para 6, 9, 11, 12 & 13) 
 
Crl. Misc. Application (Leave to Appeal) 

dismissed (E-6) 
 
Precedent followed: -  

1. Mallikarjun Kodagali (Dead) through L.R. Vs 
St. of Kar. & ors. (2018) 2 S.C.Cr.R. 1310. 

 

(Delivered by Hon’ble Naheed Ara 

Moonis, J. & Hon’ble Anil Kumar-IX, J.) 
 

 1.  No one is present on behalf of 

appellant to address the Court, however, 

Shri Nripendra Kumar Chaturvedi and 

Shri Apul Misra learned counsel for 

complainant are present on behalf of the 

opposite parties.  
 

 2.  On the last occasion this Court 

has passed the following order which is 

being reproduced hereunder:-  
 

  "No one is present on behalf of 

the appellant, even case is called out in 

the revised list.  
  Sri Nrapendra Kumar 

Chaturvedi as well as Sri Apul Misra are 

present on behalf of the opposite parties.  
  Pursuant to the order dated 

31.05.2018 the notice was issued to the 

opposite party to file objection to the 

delay condonation application.  
  Learned counsel appearing for 

the accused/respondents submits that he has 

prepared the counter affidavit to the delay 

condonation application filed on behalf of 

the appellant in respect of inordinate delay 

of about 14 years in filing the appeal. The 

appellant's counsel is seeking adjournment 

on one pretext or the other as such he has 

not been able to contact him to serve the 

copy of the objection.  
  Considering the submission 

advanced by learned counsel for the opposite 

party and perused the order sheet, it transpires 

that learned counsel for the appellant is 

seeking adjournment on one round or the other 

as such we are taking on record the counter 

affidavit filed by learned counsel appearing on 

behalf of opposite party. 
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  Let the case be listed in the next 

cause list.  
  On the next date of listing if the 

learned counsel for the appellant fails to 

appear the court shall proceed to decide 

application itself."  
 

 3.  The instant Criminal Appeal U/S 

372 Cr.P.C. along with an application for 

Leave to Appeal has been preferred by the 

appellant against the judgment and order 

dated 21.10.2004 passed in Sessions Trial 

No. 03/2003 (State Vs. Deepak Kumar 

Verma and others) arising out of Case 

Crime No. 473/2001 under Sections 

498A, 304B I.P.C. and 3/4 D.P. Act, 

Police Station Uttar, District- Firozabad 

whereby the accused respondents have 

been acquitted by the learned Additional 

Sessions Judge, Court No. 1 Firozabad.  
 

 4.  As there is a report of stamp 

reporter that the appeal has been filed 

beyond time by 4868 days, hence notice 

was issued to the respondents vide order 

dated 31.05.2018 to the delay 

condonation application filed by the 

appellant to condone the delay in filing 

the appeal.  
 

 5.  Learned counsel appearing on 

behalf of accused respondents has made 

serious objections with regard to the 

maintainability of the appeal itself.  
 

 6.  The submission of learned 

counsel is that against the order of 

acquittal passed by learned trial court by 

judgment and order dated 21.10.2004, 

complainant has preferred the instant 

appeal on 31.05.2018 after lapse of more 

than 14 years. When the judgment of 

acquittal was pronounced, the proviso of 

Section 372 Cr.P.C. was not in existence 

which was incorporated by the legislature 

only on 31.12.2009 giving right to victim 

to prefer an appeal against the acquittal of 

the accused or conviction for a lessor 

offence or imposing inadequate 

compensation. Since the amendment has 

came into force on 31.12.2009, it cannot 

have any retrospective effect to allow the 

victim to prefer the appeal against 

acquittal which was passed by learned 

trial court against the accused respondents 

by order dated 21.10.2004. The present 

appeal itself is not maintainable and 

deserves to be dismissed with cost on this 

count alone.  
 

 7.  It is further submitted by the 

learned counsel that the filing of this 

appeal with inordinate delay which is not 

at all maintainable has caused immense 

mental harassment to the accused 

respondents who have already been 

acquitted by the trial court.  
 

 8.  We have considered the 

arguments advanced by the learned 

counsel for the accused respondents. The 

provision of Section 372 Cr.P.C. has been 

amended by adding the proviso by virtue 

of the amendment which has came into 

force w.e.f. 31.12.2009 Act No. 5 of 2009 

which reads thus:-  
 

 9.  Section 372 Cr.P.C.:-  
 

  No appeal shall lie from any 

judgment or order of a Criminal Court 

except as provided for by this Code or by 

any other law for the time being in force:  
  "Provided that the victim shall 

have a right to prefer an appeal against 

any order passed by the Court acquitting 

the accused or convicting for a lesser 

offence or imposing inadequate 

compensation, and such appeal shall lie 

to the Court to which an appeal 
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ordinarily lies against the order of 

conviction of such Court."  
 

 10.  The above proviso is prospective 

not retrospective as held by the Hon'ble 

Apex Court recently in the judgment of 

Mallikarjun Kodagali (Dead) 

represented through Legal 

Representatives Vs. State of Karnataka 

& Ors. reported in 2018 (2) S.C.Cr.R. 

1310.  
 

 11.  In paragraph 74 of the aforesaid 

citation, Hon'ble Apex Court has held as 

follows:-  
 

  "74. What is significant is that 

several High Courts have taken a consistent 

view to the effect that the victim of an offence 

has a right of appeal under the proviso to 

Section 372 of the Cr.P.C. This view is in 

consonance with the plain language of the 

proviso. But what is more important is that 

several High Courts have also taken the view 

that the date of the alleged offence has no 

relevance to the right of appeal. It has been 

held, and we have referred to those decisions 

above, that the significant date is the date of 

the order of acquittal passed by the Trial 

Court. In a sense, the cause of action arises in 

favour of the victim of an offence only when 

an order of acquittal is passed and if that 

happens after 31st December, 2009 the victim 

has a right to challenge the acquittal, through 

an appeal. Indeed, the right not only extends 

to challenging the order of acquittal but also 

challenging the conviction of the accused for 

a lesser offence or imposing inadequate 

compensation. The language of the proviso is 

quite explicit, and we should not read nuances 

that do not exist in the proviso."  
 

 12.  The right to appeal is a 

substantive right. The right to appeal 

given to victim would be prospective and 

enforceable with effect from 31st 

December 2009 only (Act No. 5 of 2009). 

The proviso under Section 372 Cr.P.C. 

has not conferred right to the victim 

retrospectively as such no right accrue to 

the complainant to derive any benefit.  
 

 13.  Since the issue is not res integra as 

such we have not find any merit to entertain 

this appeal which is not maintainable as the 

judgement of acquittal has been pronounced 

prior to the amendment came into force under 

Section 372 Cr.P.C. giving right to the victim 

to prefer an appeal against the acquittal. The 

delay condonation application as well as the 

appeal sans any merit are hereby dismissed.  
---------- 
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APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: LUCKNOW 12.07.2019 
 

BEFORE 

 
THE HON’BLE MOHD. FAIZ ALAM KHAN, J. 

 

U/S 407 of Cr.P.C. No. 5 of 2019 
 

Ved Prakash                              ...Applicant 
Versus 

State of U.P. & Anr.     ...Opposite Parties 
 
Counsel for the Applicant: 
Sri Nadeem Murtaza, Sri Shubham 
Tripathi 
 

Counsel for the Opposite Parties: 
Govt. Advocate, Sri Vijay Kumar Tripathi 
 
A. Indian Penal Code, 1860 - Sections 
364/511, 504, 506 & Code of Criminal 
Procedure, 1973 - Section 407-Transfer 

application has been moved by the 
applicant- application - rejection - the 
principles governing the transfer of criminal 

cases from one District to another District - 
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it is implicit under Section 407 of the Cr.P.C. 
that a criminal case can be transferred if it 

is made to appear that a fair and impartial 
inquiry or trial could not be had - 
apprehension of not getting a fair trial 

should be substantial and not cosmetic - 
The transfer of a case from one territorial 
jurisdiction to another territorial jurisdiction 

is a serious business and the same should 
not be ordered at the drop of a hat unless 
substantial compelling facts and 
circumstances are present. (Para 14 & 15) 
 
Transfer Petition dismissed (E-6) 
 
Precedent followed: - 
 
1. Sarasamma @ Saraswathiyamma Vs St. rep. 

by Dy. D.S.P.& ors. (2018) 7 SCC 339 
 
2. Abdul Nazar Madni Vs St. of T.N. & anr. 
(2000) 6 SCC  204 

 

(Delivered by Hon’ble Mohd. Faiz Alam 

Khan, J.) 
 

 1.  Heard learned counsel for the 

applicant and learned AGA for the State 

as well as Shri Vijay Kumar Tripathi for 

opposite party no.2 as well as perused the 

record.  
 

 2.  This transfer application has been 

moved by the applicant -Ved Prakash 

with a prayer to transfer Sessions Trial 

No. 370 of 2015 (State Vs. Shesh 

Narayan), arising out of case crime no. 

2333 of 2008, under Sections 364/511, 

504, 506 IPC relating to Police Station 

Kotwali, District Sultanpur, pending in 

the court of Additional Sessions Judge, 

Court No.1, Sultanpur to any other court 

of competent jurisdiction within State of 

U.P.  
 

 3.  Learned counsel for the applicant 

while referring to the affidavit filed in 

support of the transfer application submits 

that the applicant is a practicing lawyer of 

this Court since 2003 and is a permanent 

resident of District Sultanpur but after 

enrollment with the Bar Council of U.P. 

in the year 2003, he is continuously 

residing and practicing at Lucknow. He 

regularly visits his paternal home at 

village Raniganj, District Sultanpur for 

purpose of doing pairvi and giving 

evidence in the cases.  
 

 4.  It is further submitted that 

pertaining to the murder of the father of 

the applicant a case Crime No. 403 of 

1986 under Sections 147,1 48, 149, 302 

IPC was registered at Police Station 

Kotwali Nagar, District Sultanpur. All 

accused persons of this case after trial by 

the trial court had been convicted by 

judgment and order dated 28.11.1987. In 

Appeal also the High Court sustained the 

conviction of all the accused persons 

except Ram Naresh, vide order dated 

27.4,2006 passed in Criminal Appeal No. 

724 of 1987.  
 

 5.  It is further submitted that in year 

2001 the nephew of the applicant, namely, 

Ravindra Pratap @ Rinku aged about 10 

years was kidnapped and murdered, a 

criminal case was registered against the 

accused persons on an application given 

by the brother of the applicant at Police 

Station Kotwali Nagar, District Sultanpur.  
 

 6.  It is next submitted that pertaining 

to a property dispute he filed a Writ 

Petition No. 863 of 1993 on behalf of his 

client, namely, Kalu Ram and an order for 

maintaining status-quo was passed by the 

Court, however, opposite party no.2, 

namely, Shesh Narayan Mishra after 

purchasing the land in dispute started 

selling the land by carving plots and on 
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being informed about existence of stay 

order on 6.9.2008, he (opposite party 

no.2) by entering into the house of the 

applicant threatened and assaulted him 

along with his companions regarding 

which an FIR was lodged by the applicant 

at Police Station Kotwali Nagar, District 

Sultanpur as Case Crime No. 2333 of 

2008, under Sections 147, 148, 149, 504, 

506, 364 and 511 IPC and the same case 

is now pending before the Additional 

Sessions Judge, Court No.1, Sultanpur. It 

is further alleged that on 14.8.2014 the 

elder brother of the applicant, who was an 

Advocate, was murdered by assailants 

while he was going to Court for pairvi of 

a case, pertaining to which Case Crime 

No. 1231 of 2014, under Section 302 IPC 

was registered at Police Station Kotwali 

Nagar, District Sultanpur. It is further 

submitted that vide order dated 9.10.2015 

passed in Misc. Bench No. 8636 of 2015, 

he was provided security for his visits to 

Sultanpur and the same is being provided 

to the applicant without charging any 

costs.  
 

 7.  It is next submitted that on 

23.7.2016 when he (applicant) was 

returning from the Court after attending 

the above mentioned matter he was 

followed by opposite party no.2 and his 

other companions, he made a complaint to 

D.G. P. (Prosecution) asking for security 

and the D.G.P. (Prosecution) directed the 

Joint Director (Prosecution) to take 

appropriate action, who entered issued an 

order dated 3.8.2016 directing the I.G. 

Zone, Lucknow to provide appropriate 

security to the applicant.  
 

 8.  It is further alleged that opposite 

party no.2 is a history sheeter and he is 

indulged in criminal activities and is 

threatening the applicant as well as the 

witness Kallu to the extent that the 

witness Kallu has lost his mental balance 

and he is also trying to influence the 

applicant.  
 

 9.  Highlighting the above factual 

matrix, learned counsel for the applicant 

submits that the above criminal case is at 

the stage of recording his evidence and he 

hds appeared before the court on various 

dates, however, his evidence could not 

been recorded. It is further alleged that 

allurement of some money is being also 

extended to him by opposite party no.2, 

therefore, there is no hope of getting fair 

trial and justice and the above mentioned 

case must be transferred to any other 

court of competent jurisdiction within the 

State of U.P.  
 

 10.  Learned counsel for the 

applicant while substantiating his 

argument relied on Sarasamma @ 

Saraswathiyamma Vs. State represented 

by Deputy Superintendent of Police and 

others, reported in (2018) 7 Supreme 

Court Cases 339 and Abdul Nazar Madni 

Vs. State of T.N. and another reported in 

(2000)6 Supreme Court Cases 204.  
 

 11.  Learned AGA while opposing 

the contention of learned counsel for the 

applicant submits that in pursuance of the 

order of this Court passed in Misc. Bench 

No. 8636 of 2015 dated 9.10.2015 

admittedly security is being provided to 

the applicant and therefore there is no 

need to transfer the case.  
 

 12.  Learned counsel for opposite 

party no.2 submits that so far as other 

criminal cases mentioned by learned 

counsel for the applicant is concerned the 

opposite party no.2 is not having any 

concern with them and only instant 
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criminal case is related to the opposite 

party no.2 which has been lodged on 

wrong and concocted facts. It is further 

submitted that nothing as claimed by the 

applicant has been done by the opposite 

party no.2 and all the allegations are false 

and baseless while referring to paragraph 

25 of the affidavit filed in support of 

transfer application he mentioned that the 

facts given in this paragraph of attending 

the trial court by the applicant are wrong 

and false, as on these dates the case was 

not fixed for prosecution evidence. 

Therefore the application has been moved 

by quoting wrong facts.  
 

 13.  Having heard learned counsel 

for the parties and having perused the 

record, I find that an application 

pertaining tot he incident mentioned in the 

transfer application, on the basis of which 

transfer of the above mentioned case is 

being sought, was given by the applicant 

to the Additional Sessions Judge- Ist, 

Sultanpur on 1.12.2018. A copy of that 

application has been placed as Annexure 

No.11 to the affidavit filed in support of 

the application and the incident described 

therein is alleged to have happened on 

30.7.2016. It is only alleged therein that 

on that date opposite party no.2 followed 

the applicant to a Hotel at Trivedi Ganj 

and also that he was staring towards the 

applicant. No more overact with regard to 

the conduct of opposite party no.2 has 

been alleged in that application and a 

prayer of only fixing the case only on 

Saturday and to take the case at 3.00 P.M. 

in the after-noon session has been made. 

Another incident which has been 

mentioned in that application is pertaining 

to the fact that the opposite party no.2 

also approached the brother of the 

applicant to settle the dispute. He is also 

stated therein that opposite party no.2 is a 

hardened criminal and seven criminal 

cases are pending against him. Record 

further reveals that the applicant earlier 

approached this Court and vide order 

dated 9.10.2015 passed in Misc. Bench 

No. 8636 of 2015 adequate security was 

directed to be provided to the applicant 

and vide order dated 30.10.2015 of 

District Level Committee, constituted to 

provide security, an order was passed by 

the S.P. Sultanpur to provide adequate 

security to the applicant on his coming to 

his home town. Apart from this, there is 

one more letter written by the Joint 

Director (Prosecution), Lucknow dated 

3.8.2016 whereby the Inspector General 

of Police, Lucknow Zone, was requested 

to provide security to the applicant.  
 

 14.  So far as the principles 

governing the transfer of criminal cases 

from one District to another District is 

concerned it is implicit under Section 407 

of the Cr.P.C. that a criminal case can be 

transferred if it is made to appear that a 

fair and impartial inquiry or trial could 

not be had. It is further to be seen that the 

apprehension of not getting a fair trial 

should be substantial and not cosmetic. 

The transfer of a case from one territorial 

jurisdiction to another territorial 

jurisdiction is a serious business and the 

same should not be ordered at the drop of 

a hat unless substantial compelling facts 

and circumstances are present. The 

applicant in his application has mentioned 

various dates in paragraph 25 whereon he 

stated to have visited the district court, 

Sultanpur for the purpose of recording of 

his evidence and nothing as apprehended 

by him has happened. There is already an 

order passed by a Division Bench of this 

Court to provide an adequate security to 

the applicant and admittedly in one of 

such criminal case, which has been tried 
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by a court at Sultanpur, accused persons 

have been convicted. So at this juncture, 

keeping in view all the facts and 

circumstances of the case, I do not find it a 

fit case any order pertaining to transfer of 

above mentioned criminal case be passed 

and therefore the prayer of the applicant 

pertaining to the transfer of the criminal 

case i.e. Sessions Trial No. 370 of 2015 

(State Vs. Shesh Narayan), arising out of 

case crime no. 2333 of 2008, under Sections 

364/511, 504, 506 IPC relating to Police 

Station Kotwali, District Sultanpur, pending 

in the court of Additional Sessions Judge, 

Court No.1, Sultanpur to any other court of 

competent jurisdiction within State of U.P., 

is refused and thereby transfer petition is 

dismissed.  
 

 15.  However, so far as the 

apprehension of the applicant with regard 

to any incident which may be caused by 

opposite party no.2 is concerned Senior 

Superintendent of Police, Lucknow and 

Superintendent of Police, Sultanpur are 

directed to provide adequate security to 

the applicant on such dates which have 

been fixed for his evidence in Sessions 

Trial No. 370 of 2015, arising out of case 

crime no. 2333 of 2008, under Sections 

364/511, 504, 506 IPC relating to Police 

Station Kotwali, District Sultanpur.  
---------- 
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ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 24.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Crl Misc. Ist Anticipatory Bail Application 

No. 38121 of 2019 

Deepak Chugh                          ...Applicant 
Versus 

State of U.P. & Anr.      ...Opposite Parties 
 
Counsel for the Applicant: 
Sri Ajay Kumar Pandey, Sri Satish Trivedi. 
 
Counsel for the Opposite Parties: 
A.G.A. 
 
A. Indian Penal Code, 1860 - Sections 

323, 506, 498-A and 354(a) and 
Protection of children from sexual 
offence (POCSO) Act, 2012-Section7/8-

application-grant of anticipatory bail-
rejection- accusation of sexual assault 
against father with his own girl, aged 

about 13 years- Offence is very heinous- 
Hence, bail  is rejected. 
  
B. In instant case, accused applicant is 

the father.  He may be having 
matrimonial dispute with his wife, but 
the victim of this offence is minor girl of 

13 years of age. The alleged offence is 
committed by victim's own father, who is 
her guardian, and under the lap of 
whom, she is protected against all world, 

but he has sexually assaulted her. (Para 
4,5 & 6) 
 
Ist Anticipatory Bail Application rejected  

                                                              (E-6) 
 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  This application for grant of 

anticipatory bail has been moved by 

Deepak Chugh in Case Crime No. 250 of 

2019, under Sections 323, 506, 498-A, 

354(a) I.P.C. read with Section 7/8 

POCSO Act, Police Station Govind 

Nagar, District Kanpur Nagar. 
 

 2.  Learned counsel for applicant 

argued that there is a family dispute in 

between accused and his wife, who were 

married in year 2001. She went with her 
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kids to her parental house and she was with 

her paramours, which was never complained 

by accused to anyone because of family 

prestige. On 28.06.2019, she along with her 

siblings went to her parental house and even 

after request on birthday of applicant on 

29.06.2019, she did not turn up. On 

04.07.2019 she sent some photographs over 

whats app. On 09.07.2019 applicant was at 

Mumbai regarding his business work and he 

came back on 14.07.2019. He found obscene 

messages with obscene selfie photos over 

mobile phone of his wife. This was protested, 

resulting abuse by her and she demanded Rs.3 

crores in lieu of Talaq, otherwise to face dire 

consequences. She again went to her parental 

house. Those mobile numbers and name of 

holders were reported to police by way of 

application dated 05.08.2019. As a counter 

blast, this false case for offence punishable 

under under Sections 323, 506, 498-A, 354(a) 

I.P.C. read with Section 7/8 POCSO Act has 

been got registered on 19.08.2019 for alleged 

occurrence of 05.07.2019, which was much 

delayed and under concoction, owing to 

above family dispute. The maximum sentence 

for offence is five years and by putting 

applicant in jail her entire prestige will go 

away, for which his wife is adamant to snatch. 

Hence, this anticipatory bail application was 

moved before court of Sessions Judge, 

Kanpur Nagar, but it was rejected by Special 

Judge (POCSO Act) / Additional Sessions 

Judge vide order dated 03.09.2019. Hence, 

this application. 
 

 3.  Learned A.G.A. has vehemently 

opposed bail with this contention that 

there is accusation of sexual assault 

against father with his own girl, aged 

about 13 years. Offence is very heinous. 

Hence, bail be rejected. 
 

 4.  Having heard learned counsel for 

both sides and gone through first 

information report, it is apparent that this 

case was got registered by way of 

presenting an application before Senior 

Superintendent of Police, whereby case 

has been registered against applicant for 

offence punishable under Sections 323, 

506, 498-A, 354(a) I.P.C. read with 

Section 7/8 POCSO Act, for an 

occurrence of 05.07.2019 and it was 

registered on 19.08.2019. There is 

specific accusation of sexual assault by 

accused applicant with her daughter 

victim, aged about 13 years and when 

protested complainant informant was 

beaten and ousted from her house. She 

went with her children. There is allegation 

of persistent occurrence of such type of 

offence, since last two years and this was 

occurrence of 05.07.2019, at about 3 

A.M., which was complained and this was 

reported. The statement of victim 

recorded under Sections 161 and 164 

Cr.P.C. is fully intact. In application, 

moved by accused applicant before Senior 

Superintendent of Police, Kanpur Nagar, 

the fact that victim is of 13 years was 

admitted by accused himself. The 

application by accused applicant was 

moved after above occurrence of 

05.07.2019, when this protest was there. 
 

 5.  No doubt, offence punishable 

under Section 7/8 POCSO Act is 

punishable with five years of sentence, 

but the legislation legislated this special 

Act with a view to protect children from 

offences of sexual assault, sexual 

harassment and pornography and provide 

for establishment of special courts for trial 

of such offences and for matters 

connected therewith or incidental thereto. 

This Act was legislated in furtherance of 

Article 15 of the Constitution, which, 

inter alia, confers upon the State powers 

to make special provisions for children. 
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Article 39 provides that the State shall in 

particular directive policy towards securing 

that the tender age of children are not abused 

and their childhood and youth are protected 

against exploitation and they are given 

facilities to develop in a healthy manner and 

in conditions of freedom and dignity. This 

was in furtherance of treaty and covenant 

adopted under the United Nations 

Convention on the Rights of Children, which 

are ratified by India on 11th December, 1992 

and data collected by the National Crime 

Records Bureau shows that there has been 

increase in cases of sexual offences against 

children. This is corroborated by the "Study 

on Child Abuse: India 2007" conducted by 

the Ministry of Women and Child 

Development. Moreover, sexual offences 

against children are not adequately addressed 

by the existing laws. A large number of such 

offences are neither specifically provided for 

nor are they adequately penalised. The 

interests of the child, both as a victim as well 

as a witness, need to be protected. Hence, it 

was felt for such legislation. 
 

 6.  In present case, accused applicant 

is the father. He may be having 

matrimonial dispute with his wife, but the 

victim of this offence is minor girl of 13 

years of age. The alleged offence is 

committed by victim's own father, who is 

her guardian, and under the lap of whom, 

she is protected against all world, but he 

has sexually assaulted her. It does not 

require any indulgence by this Court. 
 

 7.  The anticipatory bail application 

is accordingly rejected. 
---------- 
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REVISIONAL JURISDICTION 
CIVIL SIDE 

DATED ALLAHABAD 25.01.2019 

BEFORE 

 
THE HON'BLE ANJANI KUMAR MISHRA, J. 

 

Civil Revision No. 2 of 2004 
 

M/s Kanoria Chemicals and Industries 
Ltd.        ...Plaintiff/Revisionist/Applicant 

Versus 
M/s Global Drugs (P) Ltd. 
                      ...Defendant/Opposite Party 
 

Counsel for the Revisionist: 
Sri Surendra Tiwari 
 

Counsel for the Opposite Party: 
-------- 
 
A. Returning the plaint on the ground 
that no cause of action arose -  breach of 

a contract for supply of aluminium 
chloride - payment for supply has not 
been made - The plaintiff needs to prove 

the contract - the place from where the 
aluminium chloride was dispatched to 
the defendant is not relevant - The place 
from where the goods were supplied 

therefore is not a fact which is within the 
bundle of facts comprising the cause of 
action of the suit itself. 
 
B. Cause of action are those bundle of facts 
which need to be traversed in the suit before 
any relief can be granted to the plaintiff. Any 

fact which is not relevant for deciding the 
suit does not constitute the cause of action. 
In the case at hand all that is required to be 

established is that goods under the purchase 
order, placed by the defendant, were 
supplied but not paid for. The place from 

where the goods were supplied is not 
material and for the same reason it is not a 
relevant fact, constituting the cause of 

action. (Para 7,8,15,16,17,18,21,22 & 23) 
 
Civil Revision dismissed (E-6) 
 
Precedent followed: - 
 

1. Laxman Prasad Vs Prodigy Electronics Ltd. 
& anr. (2008) 1 SCC 618
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(Delivered by Hon’ble Anjani Kumar 

Mishra, J.) 
 

 1.  Heard counsel for the revisionist.  
 

 2.  The instant revision is directed 

against the order dated 12.09.2003 passed 

by the Civil Judge (Senior Division) 

Sonbhadra.  
 

 3.  By this order, the Civil Judge 

(Senior Division), Sonbhadra has returned 

the plaint of the suit filed by the revisionist 

for presentation before the appropriate 

forum on the ground that it did not have 

jurisdiction to entertain the suit.  
 

 4.  The plaintiff-revisionist filed a 

suit for recovery of money on the ground 

that certain goods had been supplied by it 

to the defendant.The bills raised in regard 

to this remained, unpaid. A copy of the 

plaint of the suit has been filed as 

Annexure-2 to the affidavit filed in 

support of the stay application.  
 

 5.  Counsel for the revisionist has 

laid emphasis on the averment contained 

in paragraph 6 of the plaint, wherein it has 

been averred that the plaintiff on 

numerous occasions called upon the 

defendants for payment of the unpaid bills 

and that, letters were sent demanding the 

balance payments. In response, the 

defendant, by letters dated 11.05.2000 and 

28.08.2001, assured that the outstanding 

two bills would be paid within a month.  
 

 6.  It is also averred that apart from 

the above, the defendant informed the 

plaintiff revisionist, vide letter dated 

22.09.2001, that the defendant had been 

registered as a sick Industrial Company 

before the BIFR and the payment due, 

would be made soon.  

 7.  The main contention of learned 

counsel for the revisionist is that the suit 

has rightly been filed before the Court at 

Sonbhadra. The contract between the 

parties was for supply of aluminium 

chloride which was supplied from the unit 

of the plaintiff situated at Sonbhadra. 

Aluminium Chloride being manufactured 

at the said unit and at no other place.  
 

 8.  On the basis of the above, the 

case of the revisionist is that part of cause 

of action arose at Sonbhadra and in 

ignoring this aspect of the matter, the trial 

Court has erred materially.  
 

 9.  It is also submitted that the 

various bills, which have been submitted 

for supply of aluminium chloride under 

the contract, have not been disputed by 

the defendants.  
 

 10.  I have considered the 

submissions made by the counsel for the 

revisionist and perused the impugned 

order.  
 

 11.  The following facts, which are 

relevant to decide the controversy raised 

in this revision are to find illegality and 

irregularity in the impugned order dated 

12.09.2003.  
 

 12.  The plaintiff M/S Kanoria 

Chemicals And Industries Ltd. is a 

company having registered office at 

Calcutta. An order was placed by the 

defendant M/s Global Drugs Private 

Limited for supply of aluminium chloride. 

The registered office of M/s Global Drugs 

Private Limited is admittedly situated at 

Hyderabad while its factory is situated at 

Medak in Andhra Pradesh. It is also 

admitted that the purchase order was 

placed at the plaintiff's Chennai Office. 
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The aluminium chloride was required to 

be supplied at Medak in Andhra Pradesh 

and it was duly supplied there.  
 

 13.  Apart from the above, the 

impugned order also refers to the various 

communication, between the parties. The 

letters that had been written by the 

plaintiff were addressed to M/s Global 

Drugs Private Limited, Chennai Branch. 

However, it is not clear as to from which 

place, these letters were dispatched by the 

plaintiff. However, since these 

letters/communications were signed by 

one Sri Mukim, who on the basis of Paper 

No. 14 Ga, was found to be employed in 

the Chennai branch of M/s Kanoria 

Chemicals and Industrial Limited, the 

plaintiff.  
 

 14.  In the aforesaid, factual 

background, the Court below came to the 

conclusion that with regard to the 

provisions contained in Section 20 of the 

Civil Procedure Code, no cause of action 

arose at Sonbhadra.  
 

 15.  Counsel for the petitioner has 

placed reliance upon decision of the Apex 

Court in Laxman Prasad Vs.Prodigy 

Electronics Ltd and another, (2008) 1 

Supreme Court Cases 618, primarily 

upon paragraph 46 of the said judgement, 

which is extracted herein below-  
 

  "46. Territorial jurisdiction of a 

court, when the plaintiff intends to invoke 

jurisdiction of any court in India, has to 

be ascertained on the basis of the 

principles laid down in the Code of Civil 

Procedure. Since a part of "cause of 

action' has arisen within the local limits 

of Delhi as averred in the plaint by the 

plaintiff Company, the question has to be 

considered on the basis of such averment. 

Since it is alleged that the appellant-

defendant had committed breach of 

agreement by using trade mark/trade 

name in Trade Fair, 2005 in Delhi, a part 

of cause of action has arisen in Delhi. The 

plaintiff Company, in the circumstances, 

could have filed a suit in Delhi. So far as 

applicability of law is concerned, 

obviously as and when the suit will come 

up for hearing, the Court will interpret 

the cause and take an appropriate 

decision in accordance with law. It has, 

however, nothing to do with the local 

limits of the jurisdiction of the Court."  
 

 16.  In my considered opinion, the 

judgement cited is not relevant for the 

controversy involved in the instant 

revision. This Court while deciding the 

instant revision, is required to a rule, as to 

whether, in the facts and circumstances 

narrated above, any cause of action or part 

thereof arose at Sonbhadra only then 

would the suit lie at Sonbhadra.  
 

 17.  In the judgement cited above, it 

has been held that although there existed a 

contract between the parties, specifying 

the terms of that contract would be 

interpreted in terms of law prevalent in 

Hong Kong, however, since part of the 

cause of action arose in India, the matter 

would necessarily have to be decided in 

accordance with the Indian law and not 

according to the law of Hong kong.  
 

 18.  I do not find any illegality in the 

order passed by the trial court, returning 

the plaint on the ground that no cause of 

action arose at Sonbhadra.  
 

 19.  The contract for supply of the 

materials was entered into Chennai. The 

materials were supplied at the factory of 

the defendant at Medak, Andhra Pradesh. 
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The registered offices of the plaintiff and 

the defendant are admittedly situated in 

Calcutta and Hyderabad, respectively. 

The jurisdiction of the courts at 

Sonbhadra is being invoked only on the 

ground that material was produced and 

supplied from the unit of the plaintiff 

situated at Sonbhadra on the plea that part 

of the cause of action arose at Sonbhadra.  
 

 20.  The place from where these 

goods were supplied would not materially 

altered nor would be necessarily require 

to be look into the suit.  
 

 21.  The suit in essence is a money 

suit, filed claiming breach of a contract 

for supply of aluminium chloride, which 

was duly supplied but payment for suit 

supply has not been made or has been 

made in part only. The plaintiff therefore, 

needs to allege and prove the contract; 

that the material has been supplied but 

payment has not been made. In this 

context, the place from where the 

aluminium chloride was dispatched to the 

defendant is not relevant. It is neither 

required to be alleged or proved, nor will 

the said fact materially effect the outcome 

of the suit. The place from where the 

goods were supplied therefore is not a fact 

which is required within the bundle of 

facts. Comprising the cause of action of 

the suit itself.  
 

 22.  Cause of action are those bundle 

of facts which need to be traversed in the 

suit before any relief can be granted to the 

plaintiff. Any fact which is not relevant 

for deciding the suit does not constitute 

the cause of action. In the case at hand all 

that is required to be established is that 

goods under the purchase order, placed by 

the defendant, were supplied but not paid 

for. The place from where the goods were 

supplied is not material and for the same 

reason it is not a relevant fact, constituting 

the cause of action. Therefore, the same 

cannot be made a ground to claim that 

part of the cause of action arose at 

Sonbhadra.  
 

 23.  In view of the foregoing 

discussion and since the judgement cited 

by counsel for the revisionist is not 

applicable in the facts and circumstances 

of this case, the impugned order is not 

found to suffer from any illegality or any 

manifest or jurisdictional error, 

warranting interference.  
 

 24.  The revision is accordingly, 

dismissed.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 18.09.2019 
 

BEFORE 

 
THE HON'BLE MUNISHWAR NATH 

BHANDARI, J. 
THE HON’BLE ALOK MATHUR, J. 

 

Misc. Bench No. 6804 of 2018 
 

Dr. Ashish Mahendra               ...Petitioner 
Versus 

Vice Chancellor, R.M.L.A. University, 
Faizabad & Ors.                  ...Respondents 
 
Counsel for the Petitioner: 
Sri Pankaj Srivastava, Sri Abhay Kumar 

Khare, Sri Abhishek Dwivedi, Sri Arun 
Kumar Yadav, Sri Kshitij Mishra, Sri 
Ramendra Kumar Yadav, Sri Sanjay 

Bhasin 
 
Counsel for the Respondents: 
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C.S.C., A.S.G., Sri Abhinav N. Trivedi, Sri 
Amit Jaisawal-Ojus Law, Dr. V.K. Singh, 

Sri Manu Kumar Srivastava 
 
A. Dentist Act, 1948 - Sections -3(d) & 5 

- No dispute regarding eligibility of the 
candidate- raised during process of election or 
till the declaration of result-If no dispute is 

raised till then, University was under obligation 
to declare the result-declaration of election 
result withheld illegally-order of cancellation of 

election of the representative of the University 
in the Dental Council of India passed by 
Registrar of University-which is under 

challenge-had no authority to cancel-should 
have refered the matter to the Central 
Government. 

 
Held: - It is when dispute pertaining to 
election was not during the course of election 
or immediately after counting of votes. It is 

more so when dispute is about the eligibility of 
the candidates thus should have been raised 
during process of election. If no dispute is 

raised till then, University was under obligation 
to declare the result. Accordingly, while 
quashing the order dated 08.02.2018, we 

allow the writ petition with a direction to the 
respondent to declare the result of the 
election. However, it would not preclude the 

respondent no. 6 or any other candidate to 
challenge the election by taking appropriate 
measures, as provided under the law. A 

reference of dispute to the Central 
Government can be made in that case. 
 

Writ Petition allowed. (E-8) 
 

(Delivered by Hon’ble Munishwar Nath 

Bhandari, J. & Hon’ble Alok Mathur, J.) 
 

 1.  By this writ petition, a challenge 

has been made to the order dated 

08.02.2018 passed by the Registrar of 

respondent-University cancelling the 

election of the representative of the 

University in the Dental Council of India. 
 

 2.  Learned counsel for the petitioner 

submits that as per Section 5 of the 

Dentist Act, 1948 (hereinafter referred to 

as 'the Act of 1948'), the Registrar of 

University has no competence to cancel 

the election. In case of dispute, the matter 

needs to be referred to the Central 

Government for its decision and in that 

case, the decision of the Government 

would be final. In view of above, the 

impugned order has been passed by the 

incompetent authority thus, on that 

ground itself, it deserves to be set aside. 
 

 3.  Referring to the facts of this case, 

learned counsel for the petitioner submits a 

schedule of election was announced by the 

respondent-University. The date of 

submission of nomination, its withdrawal 

and finally the date of declaration of result 

was given. The notification issued for it 

makes specific reference of Section 3(d) of 

the Act of 1948 regarding election of the 

representative of the University in the 

Dental Council of India. As per the 

schedule of election, the result was to be 

declared on 23.09.2017 at 05.00 pm. The 

respondent-University adhered to the 

schedule of election and accordingly after 

completion of process of the election, the 

votes were counted on 23.09.2017. The 

petitioner could get 27 votes out of 49 and 

the other candidates could get 22 votes. In 

view of above, even the counting took 

place but the respondent-University, for 

reasons best known to them, did not 

declare formal result. It was withheld 

going contrary to the programme of 

election, which was conducted under the 

University Code. Accordingly, it is not 

only that cancellation of election is illegal, 

as the order for it has been passed by the 

Incompetent Officer but even withholding 

the result by the University is also illegal. 

The University should be commanded 

with a direction to declare the result as the 

counting took place on 23.09.2017 itself. 
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 4.  Learned counsel for the petitioner 

has made a reference of Annexure 14 

dated 04.12.2017 to show that there was 

no complaint in regard to the election till 

23.09.2017, as such, there was no 

occasion for the University to refer the 

dispute to the Central Government, as 

envisaged under Section 5 of the Act of 

1948. The document at Annexure 14 

shows date of complaint to be dated 

12.10.2017 on which a Committee was 

constituted on 25.10.2017. On the day of 

declaration of result i.e. 23.09.2017, there 

was no dispute before the University thus 

even for the aforesaid reason, Section 5 of 

the Act of 1948 could not have been 

invoked by the respondents. The prayer is 

to allow the writ petition with the grant of 

relief. 
 

 5.  Learned counsel appearing for the 

University has contested the writ petition. 

He submits that after passing of the 

impugned order, much water has flown. 

The University has referred the dispute to 

the Dental Council of India for its 

reference to the Central Government. In 

the light of the aforesaid, the interference 

in the order impugned herein may not be 

made or if at all it is set aside, the 

subsequent proceedings may not be 

effected as the final decision would now 

be taken by the Central Government, as 

provided under Section 5 of the Act of 

1948, as a reference of a dispute has been 

sent to Central Government also. 
 

 6.  Learned counsel appearing for the 

University has given brief facts of the 

case to show that a dispute over the 

election came before it. It was regarding 

the eligibility of the petitioner to contest 

the election. Two Members' Committee 

was constituted to look into the matter 

and submit report. After a report, the 

matter was referred to the Dental Council 

of India and also to the Central 

Government. The prayer is accordingly to 

dismiss the petition. 
 

 7.  Learned counsel appearing for the 

respondent no. 4 i.e. Dental Council of 

India submits that they have not received 

any complaint/dispute and otherwise 

whenever dispute over the election is 

raised, it has to be referred to the Central 

Government and not to the Dental 

Council of India. 
 

 8.  Learned counsel appearing for 

respondent no. 6 has supported the 

argument raised by learned counsel for 

the respondent-University. In addition to 

the argument of respondent-University, it 

is stated that a complaint about the 

eligibility of the petitioner was raised 

during the course of election itself and on 

the aforesaid, the impugned order was 

passed. The prayer is accordingly not to 

cause interference in the order impugned 

herein or if at all it is set aside, not in 

reference of dispute to the Central 

Government. It is further submitted that 

even if the prayer made in the writ 

petition is granted, he may be given 

liberty to challenge the election. 
 

 9.  Learned standing counsel as well 

as counsel for the Union of India have 

jointly stated that they are not concerned 

with the issue. 
 

 10.  We have pondered upon the 

arguments raised by the representative of 

the parties and scrutinized the matter 

carefully. 
 

 11.  The order dated 08.02.2018 has 

been challenged on many grounds. The 

first ground is about the competence of 
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the Registrar of the University to cancel 

the elections, which were conducted to 

seek representation of the University in 

Dental Council of India, as envisaged 

under Section 3(d) of the Act of 1948. It 

has not been disputed the Registrar of the 

University is not competent to cancel the 

election. Section 5 of the Act of 1948 

gives power to the University to refer the 

dispute to the Central Government but 

they cannot cancel it. For ready reference, 

Section 5 of the Act of 1948 is quoted 

hereinbelow:- 

 
 

  "5. Elections under this Chapter 

shall be conducted in the prescribed 

manner, and where any dispute arises 

regarding any such election, it shall be 

referred to the Central Government 

whose decision shall be final."  
 

 12.  The provision quoted above 

shows that if a dispute pertaining to the 

election arises, it shall be referred to the 

Central Government. In view of the 

aforesaid provision, the Registrar of the 

University was not competent to cancel 

the election and accordingly the 

impugned order can be quashed on the 

aforesaid ground itself. 
 

 13.  We are, however, required to 

look into the other aspect of the matter. 
 

 14.  Learned counsel for the 

petitioner has made reference of the 

election programme given at Annexure 11 

to the writ petition. The perusal of the 

election programme shows date of 

declaration of result. For ready reference, 

the election programme is quoted 

hereunder: 
 
 pquko lEca/kh fooj.k fuEuor~ gS%&  

dzekad  fooj.k  fnukad  le;  

1-  pquko gsrq 

ukekadu 

frfFk  

21-09-2017  iwokZUg 11-00 

cts ls  
vijkUg 4-00 

cts rd  

2-  ukekadu 

okilh dh 

frfFk  

22-09-2017  iwokZUg 11-00 

cts ls  
vijkUg 4-00 

cts rd  

3-  pquko 

¼ernku½  
23-09-2017  iwokZUg 12-00 

cts ls  
vijkUg 4-00 

cts rd  

4-  erx.kuk ,oa 

pquko 

ifj.kke  

23-09-2017  lka; 5-00 

cts  

 

 

¼ lat; dqekj ½ 

dqy lfpo@pquko vf/kdkjh  
 

 15.  It is not in dispute that election 

programme was undertaken by the 

University on the scheduled dates. It is 

also not in dispute that on 23.09.2017, the 

result was to be declared. It is however a 

fact that the result was not formally 

declared though counting took place 

where the petitioner is said to have remain 

successful. 
 

 16.  The aforesaid issue is relevant 

for the reason that till the date of 

declaration of result i.e. 23.09.2017, no 

complaint about the election was received 

by the University. Perusal of Annexure 14 

reveals a complaint dated 12.10.2017, 

which is much subsequent to the date of 

declaration of result. 
 

 17.  Learned counsel appearing for 

the University could not explain as to why 

the result was withheld till receipt of the 

complaint when it was to be declared on 

23.09.2017. They could not show any 



2 All.               Dev Bux Singh Vs Deputy Director Consolidation Faizabad & Ors.  1055 

provision empowering them to withheld the 

result, once the election commenced, as per 

the schedule given by them. In view of the 

above, an inference can be drawn against the 

University for undue advantage to other party 

by going against the statutory provisions or 

send a representation of their choice. The 

adverse remarks against the Officer who has 

passed the impugned order could have been 

made but he is not party in person to the 

litigation. Thus, we are refraining ourselves to 

make adverse remark against the Registrar or 

the Vice-chancellor. The facts on record 

shows that till the date of declaration of result 

i.e. 23.09.2017, no complaint was received by 

the respondent-University. 
 

 18.  At this stage, we may refer the 

argument of learned counsel for the 

respondent no. 6, who stated that 

complaint was given on the date of 

declaration of result itself. The argument 

aforesaid has been raised orally. It is not 

supported by any of the document and 

otherwise goes against the document at 

Annexure 14, where the only complaint 

received by the University was on 

12.10.2017 and not prior to that. 
 

 19.  Accordingly, we cannot accept 

the oral statement of learned counsel for 

respondent no. 6 going contrary to the 

document. In view of the facts given 

above, what we find is that non-

declaration of the result of the election is 

wholly illegal. It should have been 

declared on 23.09.2017 and in case of a 

dispute thereupon, could have referred to 

the Central Government but not in the 

manner it is done in this case. 
 

 20.  In view of above, while causing 

interference in the order impugned herein, 

the respondent-University is directed to 

declare the result of the election. 

 21.  It is when dispute pertaining to 

election was not during the course of 

election or immediate after counting of 

votes. It is more so when dispute is about 

the eligibility of the candidates thus 

should have been raised during process of 

election. If no dispute is raised till then, 

University was under obligation to 

declare the result. Accordingly, while 

quashing the order dated 08.02.2018, we 

allow the writ petition with a direction to 

the respondent to declare the result of the 

election. However, it would not preclude 

the respondent no. 6 or any other 

candidate to challenge the election by 

taking appropriate measures, as provided 

under the law. A reference of dispute to 

the Central Government can be made in 

that case. 
 

 22.  In view of the acceptance of the 

prayer, subsequent schedule given in 

Annexure 2 for the election is set aside. 
---------- 
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Consolidation No. 4196 of 2018 
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Counsel for the Petitioner: 
Sri Onkar Pandey 
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A. U.P. Consolidation of Holdings Act, 
1953 - Section 9(A)2 - Revision under 

section 48(1) of the Act - Rule 111 of the 
Uttar Pradesh Consolidation of Holdings 
Rules, 1954 - limitation for filing a 

revision before the Deputy Director of 
Consolidation under section 48 of the Act 
- 30 days from the date of the order 

against which the application is directed 
. 
 
Held:- The revision was barred by limitation 

by more than five years - the revision 
preferred by the private respondent no. 2 has 
been admitted by the Deputy Director of 

Consolidation without condoning the delay - It 
is settled that where a suit, appeal, revision or 
application is barred by limitation the court has 

no jurisdiction to pass any order unless the 
delay is condoned -In case of delay in filing an 
appeal, revision or application, the court is 

obliged to consider the explanation for the 
delay offered by the appellant/revisionist, as 
the case maybe - It is only after condoning the 

delay that the court gets jurisdiction to 
proceed with the matter. (Para 10,11,12) 
 

Impugned order set aside (E-7) 
 
List of Cases Cited: - 
 

1. Noharlal Verma Vs Distt. Coop. Central Bank 
Ltd. (2008) 14 SCC 445 
 

2. St. of W.B. Vs Somdeb Bandyopadhayay 
(2009) 2 SCC 694 
 

3. Sant Lal Gupta Vs Modern Cooperative 
Group Housing Society Ltd. & ors. (2010) 13 
SCC 336 

(Delivered by Hon’ble Rakesh Srivastava, J.) 
 

 1.  Sri Madan Chandra Dubey, the 

Deputy Director of Consolidation, District 

Faizabad has appeared in person. 

Supplementary affidavit filed on his 

behalf is taken on record. 
 

 2.  The officer has stated that he 

suspected some fraud and as such he 

admitted the appeal and stayed the 

operation of the order dated 2.4.2012 

passed by the Consolidation Officer. This 

fact is not borne out from the order under 

challenge. However, the apology tendered 

by the officer is accepted. The officer is 

let off with a warning to be very careful in 

future. 
 

 3.  Heard Sri Onkar Pandey, learned 

counsel for the petitioner, the learned 

Standing Counsel representing the State-

respondents and Sri Badrish Tripathi, 

learned counsel appearing on behalf of 

respondent no. 2. In view of the order 

proposed to be passed, notice to 

respondent nos. 3 and 4 is dispensed with. 

With the consent of the counsels present 

the matter has been heard and is being 

disposed of at the admission stage itself. 
 

 4.  It appears that against the order 

dated 2.5.2012 passed by the 

Consolidation Officer in Case No. 1752, 

under section 9(A)2 of the U.P. 

Consolidation of Holdings Act, 1953 (for 

short ''the Act'), the respondent no. 2 

preferred a Revision No. 1194 under 

section 48(1) of the Act before the Deputy 

Director of Consolidation, Faizabad. 
 

 5.  On 10.1.2018, the revision was 

admitted, the record of the court below 

was summoned and 26.2.2018 was fixed 

as the next date and by a non-speaking 

order the operation of the order dated 

2.5.2012 was also stayed. The order dated 

10.1.2018 is extracted below: 
 

  "आि पत्रावली पेश हुई । जनगरानी दिच 

रजििर हो । जनगरानीकताच को थथगन के जबिंदु पर 

 ुना एविं पत्रावली पर उपलब्ध  ाक्ष्योिं का जवजधवत 

अवलोकन एविं अध्ययन जकया । न्यायजहत में 

चकबिंदी अजधकारी द्वारा वाद  िंख्या&171152 में 

पाररत आदेश जदनािंक 02-05-2012 का जक्रयान्वयन 
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एविं आगामी प्रभाव अजग्रम आदेश तक थथजगत 

जकया िाता है। अवर न्यायालय की पत्रावली मिंगाई 

िाए। जवपक्षीगण को  ुनवाई हेतु  म्मन तामील 

कराकर जदनािंक 26-02-2018 को पत्रावली वासे्त 

तकच  प्रसु्तत हो।"  
 

 6.  It is this order which is under 

challenge in this petition. 
 

 7.  Learned counsel for the petitioner 

has submitted that there was a delay of 

more than five years in filing the revision. 

The counsel submits that without 

condoning the delay, the revision could 

not have been admitted and an interim 

order could not have been passed in 

favour of the respondent no.2. Even 

otherwise, the counsel submits the interim 

order, being a non-speaking order, cannot 

be sustained. 
 

 8.  The learned counsel appearing on 

behalf of respondent no. 2 has supported 

the order. 
 

 9.  Under Rule 111 of the Uttar 

Pradesh Consolidation of Holdings Rules, 

1954 the limitation for filing a revision 

before the Deputy Director of 

Consolidation under section 48 of the Act 

is 30 days from the date of the order 

against which the application is directed. 

Admittedly, the revision was barred by 

limitation by more than five years. 
 

 10.  It is settled that where a suit, 

appeal, revision or application is barred 

by limitation the court has no jurisdiction 

to pass any order unless the delay is 

condoned. In Noharlal Verma v. Distt. 

Coop. Central Bank Ltd., (2008) 14 SCC 

445 the Apex Court has held as under: 
 

  "32. Now, limitation goes to the 

root of the matter. If a suit, appeal or 

application is barred by limitation, a court 

or an adjudicating authority has no 

jurisdiction, power or authority to 

entertain such suit, appeal or application 

and to decide it on merits."  
 

 11.  In case of delay in filing an 

appeal, revision or application, the court 

is obliged to consider the explanation for 

the delay offered by the 

appellant/revisionist, as the case maybe. It 

is only after condoning the delay that the 

court gets jurisdiction to proceed with the 

matter. 
 

 12.  In the case at hand, the revision 

preferred by the private respondent no. 2 

has been admitted by the Deputy Director 

of Consolidation without condoning the 

delay. The order impugned is liable to be 

set aside on this ground alone. 
 

 13.  That apart the Apex Court has 

strongly deprecated the practice of 

granting an interim order without 

condoning the delay in State of W.B. v. 

Somdeb Bandyopadhayay, (2009) 2 SCC 

694 the Apex Court has held as under: 
 

  7. It is to be noticed that even 

without condoning the delay and 

entertaining the writ appeal the High 

Court has passed a series of interim 

orders. Such a course is impermissible as 

the appeal was non est in the eye of the 

law without it being entertained. 

Admittedly, the delay in preferring the 

writ appeal was not condoned at the time 

when the interim orders were passed." 
                                                                                                             

(emphasis supplied)  
 

 14.  Furthermore, the interim order 

passed by the Revisional Court would 

show that the interim order which has 
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been passed in favour of respondent no. 2 

is a cryptic one. The impugned order 

merely states that the operation of the 

order under challenge is being stayed in 

the interest of justice. There is absolutely 

no reason or ground mentioned in support 

of this order. It is no more res integra that 

every judicial order must contain reasons. 

In Sant Lal Gupta v. Modern Cooperative 

Group Housing Society Limited and 

others, (2010) 13 SCC 336 the Apex 

Court in paragraph 27 has opined as 

under: 
 

  "27. It is a settled legal 

proposition that not only administrative 

but also judicial orders must be supported 

by reasons recorded in it. Thus, while 

deciding an issue, the court is bound to 

give reasons for its conclusion. It is the 

duty and obligation on the part of the 

court to record reasons while disposing of 

the case. The hallmark of order and 

exercise of judicial power by a judicial 

forum is for the forum to disclose its 

reasons by itself and giving of reasons has 

always been insisted upon as one of the 

fundamentals of sound administration of 

the justice delivery system, to make it 

known that there had been proper and due 

application of mind to the issue before the 

court and also as an essential requisite of 

the principles of natural justice."  
 

 15.  For the aforesaid reasons, 

impugned order dated 10.12018 cannot be 

sustained and is accordingly set aside. 
 

 16.  The Deputy Director of 

Consolidation, Faizabad is directed to 

pass a fresh order in accordance with law 

in the light of the observations made 

above expeditiously and without granting 

unnecessary adjournments to either of the 

parties. 

 17.  Till the time a fresh order is 

passed by the Deputy Director of 

Consolidation, the parties shall maintain 

status quo and shall not alienate the 

property in dispute. 
---------- 

(2019)10ILR A 1058 

 

APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 19.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Government Appeal No. 334 of 2019 
 

State of U.P.                              ...Appellant 
Versus 

Shree Krishna Chandra                  
                               ...Accused-Respondent 
 

Counsel for the Appellant: 
A.G.A. 
 

Counsel for the Respondent: 
------ 
 
A. Code of Criminal Procedure, 1973 :- 
Section 378(3) - application-grant of leave 
to appeal- if the value of property held is 

not 10% in excess than the known source 
of income then that will not be deemed to 
be inappropriate or disproportionate 

property.-After analyzing this aspect, the 
judgment of acquittal has been passed, 
which is based on the basis of evidence on 
record.                                       (Para 3 & 4) 
 
Government Appeal rejected (E-6) 
 
Case Law discussed: 
 
1. Krishnand Rao Vs St. of M. P. AIR 1977 SC 796 

 

(Delivered by Hon’ble Ram Krishna 

Gautam, J.)
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 1.  This appeal u/s 378(3) Cr.P.C. has 

been proposed by State of U.P. with a 

prayer for grant of leave to appeal against 

judgment of acquittal passed by Court of 

Additional Sessions Judge/ Special Judge 

(Prevention of Corruption Act), Court No. 

2, Varanasi, in S.S.T. No. 7 of 2001, State 

Vs. Sri Krishna Chandra, under section 

13(2) read with 13(1) (E) of Prevention of 

Corruption Act, 1988 by U.P. Vigilance 

Organization, District Allahabad.  
 

 2.  Learned AGA argued that the 

learned Trial Judge failed to appreciate 

facts and law placed before it. On the 

application of Pradeep Srivastava, Vice 

Chairman, U.P. Youth Congress (I) to 

Governor of U.P. an order for enquiry 

about disproportionate wealth of Sri 

Krishna Chandra, Dy. Excise 

Commissioner, Kanpur, was passed and 

after enquiry accusation was held to be 

substantiated, which resulted registration 

of above case under above sections and 

filing of charge sheet. Cognizance over it 

was taken and trial was held, wherein 

evidence was produced on record, but the 

trial court failed to appreciate facts and 

law placed before it, thereby passed 

impugned judgment of acquittal. Hence 

this application with above prayer.  
 

 3.  Perusal of judgment reveals that 

statement of Krishna Chandra was 

recorded u/s 313 Cr.P.C. in which specific 

contention was that owing to enmity, this 

false complaint was filed and it was 

enquired. But the enquiry was not a 

correct one. The earning by salary was not 

properly calculated. Many heads of 

earning by him was not taken into 

consideration. Whereas earning of family 

having independent business was not 

assessed properly. Earnings of Smt. 

Manju Chandra, as were given in exhibit 

Kha 1 to Kha 10, were not properly 

appreciated. Accused was of no concern 

with Subhash Chandra. His wife Manju 

Chandra had purchased properties, detailed 

in para 92 of the judgment, by her own 

independent earnings, which included 

purchase of Rifle etc. These were of her 

own separate business and earnings. Those 

documents were submitted before the 

enquiry officer, but the same were not 

taken into consideration. Manju Chandra 

Gas Service, Allahabad, was under 

proprietorship of Manju Chandra. This 

earning is in the names of Prateek Chandra 

and Nisha Chandra. Accounts of that Gas 

Agency was not taken into consideration, 

though details of same were submitted 

before the Government. Accused had 

examined Manju Chandra as DW1 and 

himself as DW2. Documentary evidence 

including Income Tax Return of Smt. 

Manju Chandra right from 1982 to 1996 as 

well as of Manju Chandra Gas Service 

Exhibits Kha 1 to Kha 10 were submitted. 

Trial court has appreciated those facts. 

Upon enquiry got conducted under 

direction of State of U.P. and report filed 

thereby, which was of State itself and was 

proved before the Court, were of those fact 

that earning of Manju Chandra was Rs. 

12,59,008/- and expenses were 

Rs.10,83,936/- i.e. property held within the 

earning. Moreso, as per law laid down by 

Apex Court in Krishnand Rao Vs. State of 

M. P., AIR 1977 SC 796, if the value of 

property held is not 10% in excess than the 

known source of income then that will not 

be deemed to be inappropriate or 

disproportionate property. After analyzing 

this aspect, the judgment of acquittal has 

been passed, which is based on the basis of 

evidence on record.  
 

 4.  Under all above facts there remain 

no ground for grant of leave to appeal.  
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 5.  According the application is 

rejected. 
---------- 
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APPELLATE JURISDICTION 
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THE HON'BLE RAM KRISHNA GAUTAM, J. 
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State of U.P.                              ...Appellant 
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Dr. Nishant Gupta & Ors.                  
                             ...Accused- Respondents 
 
Counsel for the Appellant: 
G.A. 
 
Counsel for the Respondents: 
------ 
 
A. Indian Penal Code, 1860 - Sections 

376(2)(E), 376(D), 166B, 201, 202, 506(2) 
& Code of Criminal Procedure, 1973 - 
Section 378(3) - application - grant of 

leave to appeal-rejection - delay in F.I.R - 
accusation of commission of rape was 
against two employees of hospital 

concerned-No allegation against remaining 
accused persons - it was not said in the 
report that it was threat of dire 
consequences and threat of not treating or 

providing medical help-the statement of 
victim u/s 164 Cr.P.C. in which specific 
accusation of rape is against the two 

attendants not against doctors who were 
giving threat-Victim has said that she 
informed her parent on telephone and her 

father came there and she was treated by 
Doctors of the same hospital were very 
affectionate to the victim- charges levelled 

against them were not proved by the 
prosecution- Hence they were acquitted -
Overall appreciation of facts and 

circumstances and reasoning given by the 

trial court, there appears no illegality or 
irregularity in the impugned judgment. 
 
B.  Informant's daughter was serving as 
attendant of Dr. Shalini Maheshwari at 
Ganga Sheel Hospital, D.D. Puram, 

Bareily. she was on her duty when she 
was summoned by Shivraj attendant of 
Dr. Nishant Gupta at first floor and when 

she reached there, she was bolted inside 
by Nar Singh and Shivraj, they committed 
rape. She narrated the occurrence to Dr. 
Shalini Maheshwari through telephone. 

There was persistent threat by Dr. Shalini 
Maheshwari and Dr. Nishant Gupta. 
Meaning thereby accusation of 

commission of rape was against two 
employees of hospital concerned. No 
allegation against remaining accused 

persons was there till registration of 
F.I.R. except extension of persistent 
threat and it was not said in the report 

that it was threat of dire consequences 
and threat of not treating or providing 
medical help. Rather the same is the 

statement of victim u/s 164 Cr.P.C. in 
which specific accusation of rape is 
against Shivraj and attempt to commit 

rape is against Narsingh. But there is 
variance. Victim has said that she 
informed her parent on telephone and her 
father came there and she was treated by 

Dr. Nishant. Dr. Shalini was very 
affectionate to the victim. Hence after 
appreciating all facts, the essential 

ingredients for the charges levelled 
against them were not proved. (Para 2 & 3) 
 
Government Appeal rejected (E-6) 
 

(Delivered by Hon’ble Ram Krishna Gautam, J.) 
 

 1.  This appeal has been proposed by 

State of U.P. under section 378(3) of 

Cr.P.C. against judgment of acquittal 

passed by court of Additional Sessions 

Judge, fifth, Bareilly, on 9.4.2019 in S.T. 

No. 1051 of 2013, State Vs. Shivraj and 

others, u/s 376(2)(E), 376(D), 166B, 201, 

202, 506(2) I.P.C., P.S. Prem Nagar, 
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District Bareilly, arising out of Case 

Crime No. 1066 of 2013.  
 

 2.  Learned AGA argued that the 

court has convicted Shivraj and Nar Singh 

and sentenced them for offence 

punishable u/s 376(2)(E) I.P.C. with ten 

years R.I. and Rs. 5000/- each and in case 

of default, one month's additional 

imprisonment, they have been further 

sentenced with twenty years 

imprisonment and fine of Rs. 20,000/- 

each and in default six months' additional 

imprisonment for offence punishable u/s 

376D I.P.C. with direction for concurrent 

running of sentences and adjustment of 

previous imprisonment. But Dr. Nishant, 

Dr. Shalini, Dr. Dushyant, Manish 

Vaishnav and Sanket Bali have been 

acquitted of the charges levelled against 

them, whereas there was evidence on 

record with regard to charges framed 

against them. The trial court failed to 

appreciate the facts and law brought on 

record, which resulted this judgment of 

acquittal of those accused persons. Hence 

this application with above prayer for 

grant of leave to appeal.  
 

 3.  From the very perusal of material 

on record, it is apparent that F.I.R. (Ext 

Ka1) was got lodged by informant at P.S. 

Prem Nagar on 16.7.2013 at 19.00 hours 

and it was with accusation that 

informant's daughter, aged about 18 years, 

was serving as attendant of Dr. Shalini 

Maheshwari at Ganga Sheel Hospital, 

D.D. Puram, Bareily. On 14.7.2013 

(Sunday) she was on her duty when she 

was summoned by Shivraj attendant of 

Dr. Nishant Gupta at first floor and when 

she reached there, she was bolted inside 

by Nar Singh and Shivraj, they committed 

rape with her and while being under 

injury, she was sent back to her home. 

She narrated the occurrence then matter 

was communicated to Dr. Shalini 

Maheshwari through telephone, the 

injured was taken to hospital and she was 

put under treatment. Then after threat for 

opening leap and making complaint to 

police was extended. He tried to get case 

lodged on 15.7.2013, but owing to 

pressure exercised by accused, it could 

not be lodged and ultimately it was 

lodged on 16.7.2013. There was persistent 

threat by Dr. Shalini Maheshwari and Dr. 

Nishant Gupta. Meaning thereby 

accusation of commission of rape was 

against two employees of hospital 

concerned. No allegation against 

remaining accused persons was there till 

registration of F.I.R. except extension of 

persistent threat and it was not said in the 

report that it was threat of dire 

consequences and threat of not treating or 

providing medical help. Rather the same 

is the statement of victim u/s 164 Cr.P.C. 

in which specific accusation of rape is 

against Shivraj and attempt to commit 

rape is against Narsingh. But there is 

variance. Victim has said that she 

informed her parent on telephone and her 

father came there and she was treated by 

Dr. Nishant. Dr. Shalini was very 

affectionate to the victim. Hence after 

appreciating all facts, the essential 

ingredients for the charges levelled 

against them were not proved by the 

prosecution and the trial court came to the 

conclusion that essential ingredients for 

the aforesaid charges levelled against 

them were not made out. Hence they were 

acquitted of the charges levelled against 

them vide impugned judgment. Overall 

appreciation of facts and circumstances 

and reasoning given by the trial court, 

there appears no illegality or irregularity 

in the impugned judgment. Hence this 

application lacks merit.  



1062                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

 4.  Accordingly rejected.  
---------- 
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APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 16.09.2019 
 

BEFORE 

 
THE HON'BLE RAM KRISHNA GAUTAM, J. 

 

Government Appeal (u/s 378 of Cr.P.C.) No. 
170 of 2019 

 

State of U.P.                              ...Appellant 
Versus 

Noor Mohammad & Anr.                  
                              ...Accused-Respondents 
 
Counsel for the Appellant: 
A.G.A. 
 
Counsel for the Respondents: 
------ 
 
A. Code of Criminal Procedure, 1973 - 

Section 407-application-rejection-trial 
delayed, by getting it transferred –
adjournment was sought-non-

appearance of counsel and accused on 
the date given-issue of warrant against 
accused by court was the ground for 

transfer. 
 
B. It has been specifically mentioned by 
the Trial Judge that newly engaged Senior 

Counsel for defence, has sought an 
adjournment of the case and given an 
assurance that he will argue the case on 
the only date requested by him. This date 

was given to him. On that particular date, 
none of the accused appeared nor the 
counsel appeared, which compelled the 

court for issuing warrants against the 
accused persons and this was made a 
ground for Transfer Application, moved 

before the court of Sessions Judge,  but 
nowhere it was mentioned in the said 
Transfer Application that there had been a 

direction by this Court for expeditious 
disposal of above Sessions Trial, that too, 

in a time bound frame. This has neither 
been mentioned before the court of 
Sessions Judge, Agra, nor before this 

Court, in this Transfer Application, which 
itself goes to show modus and intention of 
the accused-applicants, who have filed this 

Transfer Application, to get the trial 
delayed, by getting it transferred from the 
court where it is likely to be decided in 
near future. (Para 7, 8 ,10, 11 & 12) 
 
Transfer Application (Crl.) rejected (E-6) 
 
List of Cases Cited: - 

 
1. St. of Bihar Vs Hemlal Sah 2014 Crl. L.J. 

1767 

 
2. St. of Mah. Vs Ramdas Shrinivas Nayak AIR 
1982 SC 1249 at page 1251 
 
(Per Lord Atinkson in Somasundaram Chetty 
Vs Subramanian Chetty AIR 1926 PC 136) 

 

(Delivered by Hon’ble Ram Krishna 

Gautam, J.) 
 

 1.  This Government Appeal has 

been proposed, under Section 378(3) of 

Code of Criminal Procedure, with an 

application for grant of leave to appeal 

against judgment of acquittal passed by 

Court of Special-Judge, EC Act/ 

Additional District and Sessions Judge, 

Bareilly, in Criminal Appeal No. 67 of 

2001 Noor Mohammad vs. State of U.P. , 

wherein the judgment of conviction and 

sentence, passed by Court of Judicial 

Magistrate, North Eastern Railway, 

Bareilly, has been altered and convicted 

persons have been acquitted of charge of 

offence punishable, under Section 3 of 

Railway Property Unauthorized 

Occupation Act, with this contention that 

the Appellate Court failed to appreciate 

facts and law placed before it, thereby, 
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judgment of acquittal is a result of 

perversity whereas, learned Trial 

Magistrate has appreciated facts and law 

and has passed impugned judgment of 

conviction and order of sentence made 

therein.  
 

 2.  An appeal under Section 374 

Cr.P.C. was filed by convict appellants 

against judgment of conviction and 

sentence, dated 17.7.2001, passed by the 

Additional Chief Judicial Magistrate 

(N.E.R.), Bareilly and it was transferred 

to above Court of Special-Judge, EC 

Act/Additional District and Sessions 

Judge, Bareilly as Criminal Appeal No. 

67 of 2001 Noor Mohammad and others 

vs. State of U.P. wherein, learned First 

Appellate Judge passed impugned 

judgment of acquittal against it.  
 

 3.  Learned AGA has argued that there 

was a case of recovery of Railway property 

from place of occurrence kept under 4 gunny 

bags and it was seen to be thrown by two 

persons who were consistently identified by 

the employee of Railway Protection Force. 

They were Noor Mohammad, Jawahar and 

one other accused person had also thrown 

bag having railway property in it and he was 

subsequently identified in identification 

parade, hence, there was a huge recovery of 

property of Railway and witnesses have 

identified the same during trial whereupon, 

learned Magistrate had passed judgment of 

conviction with order of sentence. But First 

Appellate Judge failed to appreciate facts and 

law placed before it and on the basis of 

perversity, passed impugned judgment of 

acquittal, hence, this appeal with above 

prayer for grant of leave for filing this appeal.  
 

 4.  A perusal of impugned judgment 

reveals that there was no instant arrest of 

any accused persons nor there was any 

recovery of stolen article from their 

possession. Three persons were seen 

carrying gunny bag over their shoulder 

and on being enquired by RPF, they had 

thrown those bags and fled from spot. 

They could not be apprehended. 
 

 5.  The RPF personnel recovered those 

gunny bags in which broken pieces of 

copper wire with broken and a railway 

brackets were kept which were said to be 

railway property but the two witnesses PW-

1 and PW-2 who were witness for proving 

this fact that recovered articles were 

property of railway have said in their cross-

examination that this electric wire was not 

manufactured by railway, rather it was 

purchased from private concern and it was 

available with private concern. Meaning 

thereby, the same being exclusively of 

railway and in no circumstance available 

with any other person, could not be proved 

beyond doubt.  
 

 6.  The identification parade was 

conducted after a considerable delay; that 

too with no protection that the chance for 

identifying in between may never exist, was 

there. Hence, on the basis of above 

testimony, the First Appellate Judge passed 

impugned judgment, which was based on 

evidence on record. The conviction and 

sentence of Additional Chief Judicial 

Magistrate was result of perversity, which 

was corrected by First Appellate Court. The 

impugned judgment does not suffer from 

any illegality or irregularity.  
 

 7.  Hence, no ground for grant of 

leave to file proposed appeal is there.  
 

 8.  Accordingly, Application to grant 

leave for filing appeal, being devoid of 

merits, stand rejected.  
---------- 
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(2019)10ILR A 1064 

 

REVISIONAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 13.09.2019 
 

BEFORE 

 
THE HON'BLE SAUMITRA DAYAL SINGH, J. 

 

Commercial Tax Revision No. 162 of 2009 
& 

Sales/Trade Tax Revision No. 163 of 2009 
 
M/s Fabrico India (P) Ltd.    ...Revisionist 

Versus 
Commissioner of Commercial Tax, 
U.P., Lucknow                  ...Opposite Party 
 

Counsel for the Revisionist: 
Sri Rakesh Ranjan Agrawal, Sri Suyash 
Agarwal, Ms. Pooja Srivastava 
 
Counsel for the Opposite Party: 
C.S.C. 
 
A. U.P. Trade Tax Act, 1948-Section 4-
BB, 8-A(2)(b), 29- A(2)-Timing of the 

claim raised is inconsequential – 
Assessee must fulfill the conditions to 
claim set off - The assessing authority 

rejected the claim of the revisionist-
assessee, made in the course of 
assessment proceedings, for set off of 

the tax paid on purchase of raw material. 
The first appeal of the revisionist was 
allowed.-Tribunal reversed the order - 

Dismissing both the revisions, the High 
Court held- It was permissible for the 
assessee to raise the claim at the stage 

of the assessment proceedings, however, 
for such claim to arise and be allowed, 
assessee must be shown to have fulfilled 
the conditions for the set off being 

claimed. (Para 9 & 14) 

 

B. Notwithstanding full compliance made 
by the assessee, in payment of tax on 

purchase of raw material and charge of 
tax on sale of tubular pipes, it lost the 

right to claim the set off u/s 4-BB, upon 
opting to charge full tax on the sale of 

tubular pipes, instead of deducting the 
tax paid on purchase of raw material 
from the tax payable on the sale of 

tubular pipes. (Para 11, 12, 13 & 14) 

Revisions filed against order dated 07.01.2009, 
passed by the Trade Tax Tribunal, Meerut. 

 
Tax Revision dismissed (E-4) 
 
Precedent distinguished: - 
 
1. M/s Sohan Lal Babu Ram Vs Commissioner 
of Sales Tax, U.P., Lucknow & ors., (1981) 

STD 121 (Para 7) 

2. M/s Indian Oil Corpn., Agra Vs St. of U.P. & 
anr., (1981) UPTC 1248 (Para 7) 

3. Commissioner of Sales Tax, U.P., Lucknow 
Vs M/s G.R. Tibrewal & Co., Kanpur, 1982 
UPTC 241 (Para 7) 

(Delivered by Hon’ble Saumitra Dayal 

Singh, J.) 
 

 1.  These revisions have been filed 

by the applicant-assessee against the 

common order passed by the Trade Tax 

Tribunal, Meerut, dated 7.1.2009, passed 

in second appeal nos. 273/2003 for A.Y. 

1999-2000 (U.P.) and 274/2003 for A.Y. 

1999-2000 (Central). By that order, the 

Tribunal has allowed the appeals filed by 

the revenue and held the assesssee not 

entitled to benefit of set off under Section 

4-BB of the U.P. Trade Tax Act, 1948 

(hereinafter referred to as 'the Act'). 
 

 2.  During assessment years in 

question, the assessee had manufactured 

tubular poles claiming benefit of 

notification no. 2339 dated 22.10.1996, 

read with notification no. 1223 dated 

22.5.1998. In the course of the assessment 

proceedings, the assessee claimed set off 

of tax paid on purchase of raw materials 
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used in the manufacture of tubular poles. 

The assessing officer rejected the claim 

on the reasoning that the assessee had not 

raised any such claim in its return and, 

therefore, it was not permissible to grant 

the same at the stage of assessment. The 

first appeal filed by the assessee was 

allowed by the Joint Commissioner 

(Appeal), by his order dated 19.2.2003, on 

the reasoning that under the aforesaid 

notifications, there was no restraint place 

in law that such set off may be claimed at 

the stage of filing of return and not later. 

Insofar as the assessee had not violated 

the law in charging the tax on the sale of 

tubular poles, it was held entitled to the 

set off, as claimed. Upon revenue's 

appeal, the Tribunal has allowed the same 

on the reasoning that the scheme of set off 

cannot be permitted to be used as a handle 

to retain an amount by the selling dealer, 

for his personal gain. Insofar as the 

assessee had made excess realization of 

2%, the State was held entitled to retain 

the same as trustee. 
 

 3.  Heard Sri Rakesh Ranjan 

Agrawal, Senior Advocate, assisted by 

Ms. Pooja Srivastava, learned counsel for 

the applicant-assesee and Sri B.K. 

Pandey, learned Standing Counsel for the 

revenue. 
 

 4.  The revisions have been pressed 

on the following questions of law: 
 

  "(i) Whether the facts and 

circumstances of the case, the Tribunal 

was correct to hold that the assessing 

authority was justified in forfeiting the 

amount of the tax under Section 29-A(2) 

of the Act despite the applicant was 

entitled to adjustment of tax paid on the 

purchase of raw material u/s 4-BB of the 

Act.  

  (ii) Whether the Tribunal having 

not reversed the finding of the appellate 

authority that the provisions of Section 8-

A(2)(b) of the Act having not violated, the 

amount refund can not be forfeited under 

Section 29-A(2) of the Act. 
  (iii) Whether the Tribunal 

having not considered that with raw 

material purchased after paying the 

purchase tax was consumed in the 

manufacture of tubular poles that is 

notified goods being Iron & Steel as per 

notification No. 1223 dated 22.05.1998, 

the assessing was right in denying the set 

off under Section 4-BB of the Act since it 

was not claimed in the return but was 

claimed at the time of the assessment." 
 

 5.  Learned Senior Counsel would 

submit, the reasoning of the assessing 

authority was completely erroneous, 

inasmuch as, there is no stipulation either 

under the Act, or under the relevant 

notifications, whereby the claim for set 

off must necessarily be made at the stage 

of filing the return. On the other hand, the 

first appellate authority had correctly 

allowed the same as the assessee had not 

flouted, either the provisions of the Act, 

or the scheme in either paying 2% tax on 

purchase of raw materials, or in charging 

4% tax on the sale of tubular poles. 

According to him, since the law stipulated 

that the amount of tax paid on raw 

material be set off against the tax paid on 

sale of tubular poles, the set off ought to 

have been granted in the course of 

assessment proceedings. 
 

 6.  Further, it has been submitted, the 

Tribunal has completely misdirected itself 

i reaching the conclusion that, in the garb 

of claiming set off, the assessee could not 

be allowed to retain any tax charged for 

its personal gain. In fact, the Tribunal has 
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not given any reason to reverse the 

finding recorded by the first appellate 

authority. 
 

 7.  Reliance has been placed on the 

division bench decisions of this Court in 

M/s Sohan Lal Babu Ram Vs. 

Commissioner of Sales Tax, U.P., 

Lucknow & Ors., (1981 STD 121); M/s 

Indian Oil Corporation, Agra Vs. State 

of Uttar Pradesh & Anr., (1981 UPTC 

1248) and; decision of a learned single 

judge of this Court in Commissioner of 

Sales Tax, U.P., Lucknow Vs. M/s G.R. 

Tibrewal and Co., Kanpur, (1982 

UPTC 241), to submit that mere 

admission of tax liability may not 

disentitle the assessee from raising a 

claim of set off. 
 

 8.  Opposing the revision, learned 

Standing Counsel would submit, at the 

relevant time, the assessee did not claim 

set off and instead he paid full tax on the 

purchase of raw materials and charged 

full tax on sale of tubular poles. Having 

done that, the assessee clearly opted out 

of the set off scheme, which in any case, 

did not have mandatory force. 

Alternatively, it has been submitted that 

the dispute being canvassed by the 

assessee is purely academic, inasmuch as, 

there is no provision for the refund of the 

tax paid on purchase of raw materials. 

Having charged full tax on the sale of 

tubular poles, the assessee cannot claim 

any refund or adjustment of that amount 

against any other liability that may be 

standing against it. 
 

 9.  Having heard learned counsel for 

the parties and having perused the record, 

in the first place, though it is true that the 

claim for set off may not have been 

rejected only because the same had not 

been raised in the return filed by the 

assessee and theoretically, it was 

permissible for the assessee to raise that 

claim at the stage of assessment 

proceedings, however, for such claim to 

arise and be allowed, the assessee must be 

shown to have fulfilled the conditions for 

the set off being claimed. 
 

 10.  The set off of tax paid on raw 

material and packing material used in the 

manufacture of notified goods is provided 

under Section 4-BB of the Act. It reads as 

below: 
 

  "4-BB. Set off of tax paid on 

raw material and packing material in 

certain cases.  
  Where tax has been paid on the 

purchase or sale of raw material or 

packing material inside the State and such 

raw material or packing material has 

been used in manufacture or packing of 

such goods as are notified by the State 

Government in this behalf and such goods 

are sold in the State or in the course of 

inter State trade or commerce, the amount 

of tax paid on the purchase or sale or the 

raw material or packing material shall, 

subject to such conditions and restrictions 

as may be specified in the said 

notification, be deducted from the tax 

payable on the sale of such goods-  
  (a) inside the State, to the extent 

the tax has been paid on the purchase or 

sale of raw material or packing material 

from which the goods sold inside the State 

were manufactured or packed;  
  (b) in the course of inter State 

trade or commerce, to the extent the tax 

has been paid on the purchase or sale of 

raw material or packing material, from 

which the goods sold in the course of inter 

State trade or commerce were 

manufactured or packed:  
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Provided that the amount of tax to be 

deducted under clause (a) or clause (b) 

shall not exceed the amount of tax 

payable separately under this Act or the 

Central Sales Tax Act, 1956."  
 

 11.  Thus, in the first place, the set 

off is available with respect to the tax paid 

on purchase of raw materials used in the 

manufacture of notified goods. Second, 

such set off is to be availed by making 

deduction of that amount from the tax 

payable on the sale of notified goods. The 

tax on sale of tubular poles would have 

become payable at the time of sale of 

those goods by the assessee and, in any 

case, at the stage of filing of the 

monthly/quarterly return, as the case may 

have been. Therefore, to take the benefit 

of Section 4-BB of the Act, plainly, the 

assessee was required to make that 

deduction, at that stage, and not later. 

Then, looking at the notification no. 2339 

dated 22.10.1996, read with notification 

no. 1223 dated 22.5.1998, under the 

conditions for grant of benefit of set off, it 

was clearly stipulated by way of condition 

no. 3 that it was permissible to the 

manufacture (of notified goods) to claim 

such deduction, by way of an option to 

the payment of full tax on sale of such 

goods. It was not compulsary for that 

manufacturer to necessarily avail set off. 
 

 12.  Thus, a co-joint reading of the 

provisions of Section 4-BB of the Act 

and the notifications leaves no doubt, 

for the set off to be claimed by the 

assesee, the deduction of tax paid or 

purchase of raw material had to be made 

at it's end at the time of making sale of 

notified goods i.e. tubular poles. Once 

the assessee failed to make such 

deductions, at that stage, no subsequent 

claim in that regard may have been 

raised, either at the stage of filing annual 

return or during the course of the 

assessment proceedings. Only other 

situation in which such a claim may have 

then arisen, could have been if the 

assessee had always claimed that it had 

not charged tax on the sale of tubular 

poles but paid that amount from its own 

pocket. Clearly, that case does not exist in 

the present case. 
 

 13.  Therefore, the reasoning given 

by the Tribunal apart, it does not appear 

possible to contemplate a situation where 

a claim of set off may have been raised by 

the assessee after it had failed to make a 

deduction of tax payable on the sale of 

tubular poles and it had charged full tax 

@ 4% on sale of tubular poles. 
 

 14.  In view of the above, the 

question of law no. 1 is answered thus - 

notwithstanding full compliance made by 

the assessee, in payment of tax on 

purchase of raw material and charge of 

tax on sale of tubular pipes, it lost the 

right to claim the set off under Section 4-

BB of the Act upon opting to charge full 

tax on sale of tubular pipes, instead of 

deducting the tax paid on purchase of raw 

material from the tax payable on the sale 

of tubular pipes. The subsequent events of 

the timing of the claim raised during 

assessment proceedings remained 

inconsequential as the scheme of set off 

was optional and the assessee must be 

held to have necessarily opted out of it by 

choosing to charge full tax on sale of 

tubular pipes. 
 

 15.  Both the revisions lack merit and 

are accordingly dismissed, for reasons 

different from those recorded by the 

Tribunal. 
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 18.09.2019 
 

BEFORE 

 
THE HON'BLE BHARATI SAPRU, J. 

THE HON’BLE ROHIT RANJAN AGARWAL, J. 
 

Writ Tax No. 336 of 2019 
 

M/s Notional Chemical & Dyes Co.           
                                                  ...Petitioner 

Versus 
State of U.P. & Ors.           ...Respondents 
 
Counsel for the Petitioner: 
Sri Aloke Kumar 
 
Counsel for the Respondents: 
C.S.C. 
 
A. U.P. Value Added Tax Act, 2008-

Section 29(7) - Schedule 2, Part-C - 
Order authorizing reassessment, only on 
the basis of audit objection cannot be 

sustained - Notice for reassessment 
issued - Original assessment order was 
passed after scrutiny of the records and 

no turnover was assessed to tax at lower 
rate - Allowing the petition, the High 
Court held - Reassessment cannot be 

made on the same material by the same 
authority, if there is any change of 
opinion, only on the basis of audit 

objection. (Para 10)   
 
Writ petition challenges orders dated 07.03.2019, 
passed by Additional Commissioner, Grade-I, 
Commercial Tax, Varanasi Zone – I, Varanasi, for 

assessment year 2010- 11.   
 
Writ Petition allowed (E-4) 
 
Precedent followed: - 
 
1. M/s Vikrant Tyres Ltd. Vs St. of U.P. & ors., 
(2005) UPTC 501 (Para 5) 

2. St. of U.P. Vs M/s Aryawart Chawal Udyog & 
ors., (2017) UPTC  262 (Para 6) 

3. Varun Beverages Ltd. Vs St. of U.P. & 2 
ors., (2016) 62 NTN DX 324 (Para 7) 

4. M/s Sterling India Vs St. of U.P. & 3 ors. 

(2017) UPTC 379 (Para 7) 

(Delivered by Hon’ble Rohit Ranjan 

Agarwal, J.) 
 

 1.  Heard Sri Aloke Kumar, learned 

counsel for the petitioner and Sri C. B. 

Tripathi, learned Special counsel for the 

respondents-State. 
 

 2.  Present petition has been filed 

assailing the order dated 07.03.2019 

passed by Additional Commissioner, 

Grade-I, Commercial Tax, Varanasi 

Zone-I, Varanasi under Section 29(7) for 

reassessment for assessment year 2010-11 

and notice dated 07.03.2019 issued by 

Joint Commissioner, (Corporate Circle), 

Commercial Tax, Varanasi Zone-I, 

Varanasi which had been issued in 

consequence of the order of authorisation. 
 

 3.  According to petitioner the 

dispute relates to reassessment of 

assessment year 2010-11. Petitioner is 

registered proprietorship firm, and is 

involved in manufacture and sale of 

chemicals. According to petitioner the 

chemicals manufactured are commonly 

known as prepared driers and the same 

find place at Serial No. 134 of Part-C of 

Schedule 2 of Value Added Tax (in short 

'VAT Act'). The said prepared driers are 

taxable at the rate of 4% from 01.01.2008. 

According to petitioner, the petitioner 

firm was assessed for assessment year 

2008-09 and assessment order was passed 

on 22.10.2011, accepting the sale and tax 

at 4%. It was on 24.07.2013 that 

respondent no. 3 had issued a notice to 
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petitioner firm regarding the taxability of 

prepared driers, which was replied on 

25.08.2013 and the proceedings were, 

thereafter, dropped. According to petitioner 

assessment was made for the year 2010-11 

and assessment order was passed on 

13.01.2014 granting benefit to the firm that 

commodity sold by firm was prepared driers 

and was taxable under Item No. 134 of 

Schedule 2, Part-C. In the assessment year of 

2011-12, the contention of the petitioner was 

also accepted as regards prepared driers 

manufactured and sold by petitioner firm and 

assessment order was passed on 23.07.2014. 
 

 4.  According to petitioner, on 

07.02.2019, respondent no. 2 exercising 

power under Sub-section 7 of Section 29 

issued notice stating that the goods sold 

by the petitioner firm are liable to be 

taxed at the rate of 12.5% and stated that 

HSN Code 05000039 is for paints and 

varnishes of all kinds and all materials 

used in painting and varnishes, and 

prepared driers manufactured by 

petitioner was used only in manufacture 

of paint and varnishes, thus, it falls under 

the said HSN Code and accordingly 8.5% 

tax had been left to be imposed on the 

turnover of prepared driers and 

permission has been sought for 

reassessment. Petitioner appeared on the 

date fixed and filed his reply and 

submitted that original assessment order 

was passed after scrutiny of the records 

and no turnover was assessed to tax at 

lower rate and as such there was no 

occasion to grant permission for 

reassessment on basis of change of 

opinion. Respondent no. 2 exercising 

power under Section 29(7) passed the 

order of authorisation on 07.03.2019. 
 

 5.  Counsel for the petitioner 

submitted that the order authorising for 

reassessment amounts to change of 

opinion as the question of taxability was 

never in dispute and the same has been 

accepted even after recording finding on 

the same by taking note of HSN Code 

specially prescribed for prepared driers. 

He submitted that reassessment cannot be 

made on the same material which was 

subject-matter of the original assessment. 

He relied upon judgment of this Court in 

case of M/s Vikrant Tyres Ltd. vs. State 

of U.P. and others, 2005 UPTC 501 that 

no reassessment can be made by same 

authority on the same material and if the 

same was permitted will open flood gate 

for arbitrary action exposing one to 

unending process, permitting uncertainty, 

reopening of closed chapters without 

assigning good reason, depending upon 

whims of individuals. 
 

 6.  He further relied upon a judgment 

of the Apex Court in case of State of U.P. 

vs. M/s Aryawart Chawal Udyog and 

others, (2017) UPTC 262 which is on the 

question of change of opinion. Relevant 

Para 30 is extracted hereasunder:- 
 

  "30. In case of there being a 

change of opinion, there must necessarily 

be a nexus that requires to be established 

between the "change of opinion and the 

material present before the Assessing 

Authority. Discovery of an inadvertent 

mistake or non-application of mind during 

assessment would not be a justified ground 

to reinitiate proceedings under Section 

21(1) of the Act on the basis of change in 

subjective opinion (CIT v. Dinesh Chandra 

Hon'ble Supreme Court Shah, (1972) 2 SCC 

231; CIT v. Nawab Mir Barkat Ali Khan 

Bahadur, (1975) 4 SCC 360)."  
 

 7.  He also relied upon the Division 

Bench judgment of this Court in Varun 
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Beverages Ltd. Vs. State of U.P. and 2 

others, (2016) 62 NTN DX 324 and case 

of M/s Sterling India vs. State of U.P. 

and 3 others, (2017) UPTC 379. 
 

 8.  Per contra, learned Special 

counsel for the Department submitted that 

the case of the petitioner was not covered 

under Article 134, Schedule 2, Part-C but 

was covered under HSN Code 05000039. 

He further submitted that it was not 

change of opinion but was on the basis of 

an audit held in the Department in which 

the said fact was pointed out and pursuant 

to the audit objection, review pertaining 

to the assessment year 2010-11 was taken. 

The said fact has been stated in Para Nos. 

7 and 14 of the counter affidavit which is 

extracted hereasunder:- 
 

  "7. That there was an audit held 

in the department in which the aforesaid 

inadvertence was pointed out and 

pursuant to the audit objection, review 

pertaining to the assessment year 2010-11 

in respect of petitioner was made and 

during review of the matter it was found 

that 13.5% tax ought to have been 

charged instead of 5% tax inasmuch as 

Paint Drier comes under the purview of 

non-clasified category. Hence it has been 

decided to rectify the aforesaid 

inadvertence as per provision laid under 

under Section 29(7) of the Act which 

provides;  
  "Where the Commissioner, on 

his own or on the basis of reason 

recorded by the assessing authority, is 

satisfied that it is just and expedient so to 

do authorize the assessing authority in 

that behalf, such assessment or re-

assessment may be made within a period 

of eight years after expiry of assessment 

year to which such assessment or re-

assessment relates notwithstanding such 

assessment or re-assessment may involve 

a change of opinion.  
  Provided that it shall not be 

necessary for the Commissioner to hear 

the dealer before authorising the 

assessing authority."  
  14. That, the contents of 

paragraph nos. 7,8,9 and 10 of the writ 

petition are not admitted as stated hence 

denied, in reply it is submitted that there 

was an audit held in the department in 

which the aforesaid inadvertence was 

pointed out and pursuant to the audit 

objection, review pertaining to the 

assessment year 2010-11 in respect of 

petitioner and during review of the matter 

it was found that 13.5% tax ought to have 

been charged instead of 5% tax inasmuch 

as the Paint Drier comes under the 

purview of non-classified category. 

Thereafter, after examining entire facts of 

the matter, impugned order dated 

07.03.2019 has been passed by 

respondent no. 1 and consequently as 

show-cause notice dated 07.03.2019 was 

issued to the petitioner for initiating re-

assessment process." 
 

 9.  Having heard learned counsel for 

the parties and perusing the records of the 

case, we find that in previous as well as in 

subsequent years the petitioner had been 

constantly assessed under the heading 

prepared driers for which he has been 

taxed at the rate of 5% under the relevant 

Code by the assessing authority. Earlier in 

2013 the notice was also issued to the 

petitioner which was replied by him and it 

seems that further proceedings were 

dropped and no orders were passed. For 

the relevant assessment year, the 

averment made in Para Nos. 7 and 14 of 

the counter affidavit clearly states that the 

reassessment is being made on the basis 

of audit objection thus, it is not the case of 
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the Department that any part of the 

turnover of a dealer for any assessment 

year or part thereof has escaped 

assessment to tax, it is only on the basis of 

the audit objection that the proceedings 

for reassessment has been initiated by 

passing orders of authorisation by 

respondent no. 2 against the petitioner 

firm. 
 

 10.  It is well settled that 

reassessment cannot be made on the same 

material by the same authority nor if there 

is any change of opinion, as in the present 

case there was no fresh material on record 

on which the authorities proceeded for 

reassessment, thus the order authorising 

for reassessment only on the basis of audit 

objection cannot be sustained. Thus we 

are of the considered view that the order 

dated 07.03.2019 passed by respondent 

no. 2 under Section 29(7) for 

reassessment of assessment year 2010-11 

and notice dated 07.03.2019 issued by 

respondent no. 3 are unsustainable and are 

hereby quashed. 
 

 11.  Writ Petition stands allowed. 
---------- 
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(Delivered by Hon’ble Surya Prakash 

Kesarwani, J.) 
 

 1.  Heard Sri Some Narayan Mishra, 

learned counsel for the defendant-

tenants/petitioners and Sri Nitin Kumar 

Agrawal, learned counsel for the plaintiff-

landlady/respondent no.3. 
 

 Facts:-  
 

 2.  Briefly stated facts of the present 

case are that undisputedly, the plaintiff-

respondent no.3 is the owner and landlady 

of a shop bearing Municipal No.185/1, 

Railway Road, Dibai, Pargana and Tehsil 

Dibai, District Bulandshahr, which she 

had purchased by a registered sale-deed 

dated 5.12.1991. She built three shops in 

it. First assessment of the disputed 

property was made in the year 1993. By a 

registered sale-deed dated 25.2.1997, the 

plaintiff-landlady/respondent no.3 had 

sold one shop to one Sri Suresh Chand 

Gupta, son of Sri Nand Kishore Gupta. 

She had let out the second shop to Sri 

Yogendra. The third shop was let out by 

her to the defendant-tenant/petitioners 

nos.1 and 2. 
 

 3.  According to the plaintiff-

landlady/respondent no.3, the defendant-

tenants/petitioners defaulted in payment 

of rent from 01.01.2010. Therefore, the 

plaintiff-landlady/respondent no.3 issued 

a notice dated 31.3.2010 to the defendant-

tenants/petitioners, under Section 106 of 

the Transfer of Property Act, 1882 

(hereinafter referred to as 'the Act 1882') 

whereby she determined the tenancy and 

demanded arrears of rent. The defendants-

tenants/petitioners did not comply with 

notice. Therefore, she filed S.C.C. Suit 

No.15 of 2010 (Smt. Maya Devi v. 

Rakesh Kumar and others) in the court of 

Judge Small Cause, Bulandshahr. In the 

aforesaid suit five issues were framed as 

under: 
 

  ^^1- D;k fookfnr nqdku ij mRrj izns'k 

vf/kfu;e la[;k 13 lu 1972 ds izkfo/kku ykxw ugha 

gksrs gS\  
  2- D;k nkok oknh es vko';d i{kdkj u 

cuk;s tkus dk vla;kstu dk nks"k gS\  
  3- D;k izfroknh ds mij fnukad 01-01-

2010 ls fdjk;k ckdh o ckftc gS vkSj izfroknh 

}kjk fdjk;k vnk djus esa pwd dh gS\  
  4- D;k izfroknh /kkjk 20¼4½ mRrj izns'k 

vf/kfu;e la[;k 13 lu 1972 dk ykHk ikus dk 

vf/kdkjh gS\  
  5- vuqrks"k\**  
 

 4.  Issue nos. 1,2 and 4 were decided 

by the Judge Small Cause Court, 

Bulandshahr by judgment dated 14.1.2016 

in favour of the plaintiff-

landlady/respondent no.3, while Issue 

No.3 was decided against her and 

accordingly the relief was declined. 
 

 5.  Aggrieved with this judgment, the 

plaintiff-landlady/respondent no.3 filed S.C.C. 

Revision No.10 of 2016 (Smt. Maya Devi 

alias Radha Devi v. Suresh Kumar and 

another), which was allowed by the District 

Judge, Bulandshahr by judgment dated 

31.10.2017 and the matter was remanded to 

the court below to decide Issue no.3 afresh 

and also to decide issue No.6 framed by the 

revisional court as under: 
 
  ^^D;k okfnuh }kjk fuxZr uksfVl 

fnukafdr 31-03-2010 oS/k o izHkkoh gS\**  
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 6.  On remand, the aforesaid 

S.C.C. Suit No.10 of 2010 was decreed 

by the Judge Small Causes Court, 

Bulandshahr by the impugned 

judgment dated 24.9.2018. 
 

 7.  Aggrieved with that judgment 

the defendant-tenants/petitioners filed 

S.C.C. Revision No.17 of 2018 (Rakesh 

Kumar and another v. Smt. Maya Devi 

alias Radha Devi), which has been 

dismissed by the Additional District 

Judge (Court No.2), Bulandshahr by 

the impugned judgment and order 

dated 23.05.2019. 
 

 8.  Aggrieved with these two 

judgments, the defendant-petitioners have 

filed the present petition under Article 

227 of the Constitution of India. 
 

 Submissions:-  
 

 9.  Learned counsel for the 

defendant-petitioners submits as under: 
 

  (i) After giving notice dated 

31.3.2010, the S.C.C. suit was filed on 

20.4.2010. Section 106 of the Transfer of 

Property Act, as applicable in the State of 

Uttar Pradesh, provides for 30 days notice 

for filing a suit. Since, the S.C.C. Suit was 

filed by the plaintiff-landlady/respondent 

no.3 prior to expiry of 30 days, therefore, 

the suit itself was not maintainable. 

Reliance is placed upon the Single Judge 

judgment of this Court in Mohd. Afzal v. 

Smt. Ramesh Kumari, 2014(3) ARC 

864 (Paragraph-10). 
  (ii) The findings recorded by the 

courts below on Issue No.2 regarding 

non-payment of rent is incorrect, 

inasmuch as, the rent was being regularly 

paid by the defendant-tenants/petitioners 

to the plaintiff-landlady/respondent no.3 

and on refusal by her the rent was sent by 

money-order. 
  (iii) Since there is conflict 

between two Single Judge judgments of 

this Court in Mohd. Afzal Vs. Smt. 

Ramesh Kumari, 2014(3) ARC 864 

(Paragraph-10) and in Hardoi Zila 

Sahkari Bank Limited, Hardoi Vs. Smt. 

Sarla Gupta and another, 2010(2) 

A.R.C. 144 (Paragraph Nos. 25 to 29) 

on the point of period of notice under 

Section 106 of the Transfer of Property 

Act, 1882, therefore, the matter deserves 

to be referred to a larger Bench. 
 

 10.  Sri Nitin Kumar Agrawal, 

learned counsel for the plaintiff-

respondent no.3 submits as under: 
 

  (i) Section 106 of the Transfer 

of Property Act, 1882, was amended by 

Parliament by Transfer of Property 

(Amendment) (Act No.3 of 2003), 

providing for period of notice of 15 days. 

Thus, the period of notice provided by 

U.P. Act No.24 of 1954 for 30 days is not 

relevant. Since, 15 days notice was given 

on 31.3.2010 and the suit was filed on 

20.4.2010, therefore, the suit was filed 

well after expiry of the statutory period of 

notice. Reliance is placed upon a 

judgment of learned Single Judge in 

Hardoi Zila Sahkari Bank Limited, 

Hardoi v. Smt. Sarla Gupta and 

another, 2010(2) A.R.C. 144. 
  (ii) The judgment in the case of 

Mohd. Afzal (supra) relied by the learned 

counsel for the plaintiff-

landlord/respondent no.3 has no reference 

to the case of Hardoi Zila Sahkari Bank 

Limited (supra) in which the issue of the 

period of notice was settled after detail 

discussion. 
  (iii) Besides above, the case of 

the plaintiff-landlady/respondent no.3 is 
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protected by the provisions of Section 

106(3) of the Transfer of Property Act. 
  (iv) In his written submission 

the defendant-petitioner no.1 Rakesh 

Kumar, had admitted non payment of rent 

after 31.12.2009 whereas in his written 

statement the defendant-petitioner no.2 

Suresh Kumar, had alleged the rent was 

paid for the period from 1.1.2010 to 

31.3.2010. Thus, conflicting stand was 

taken by the defendant-petitioners. 
  (v) An objection to the period of 

notice under Section 106 of the Transfer of 

Property Act, 1882 must be specifically 

raised in the written statement by a tenant 

and since the petitioners have not raised this 

point either in the reply to the notice or in 

the written statement, therefore, this plea 

can not be entertained at this stage. Reliance 

is placed upon the judgments of Hon'ble 

Supreme Court in Dharam Pal Vs. 

Harbans Singh, 2006 (9) SCC 216 (para 

7) and Parwati Bai Vs. Radhika, (2003) 

12 SCC 551 (Para 5). 
  (vi) The tenancy was on month to 

month basis in view of the provisions of 

Section 106 of the Transfer of Property Act, 

1882 and also in view of the law laid down by 

a Division Bench of this Court in Food 

Corporation of India and another Vs. Smt. 

Nisha Agnihotri, 2016 (9) ADJ 452 (paras 

30 and 33), therefore, the period of notice 

would be 15 days as provided by the amended 

provisions of Section 106 of the Act, 1882. 

Reliance is placed upon the judgments of 

Hon'ble Supreme Court in Sri Janki Devi 

Bhagat Trust, Agra Vs. Ram Swarup Jain 

(Dead) by LRs., (1995) 5 SCC 314 (para 6), 

Dharam Pal Vs. Harbans Singh (2006) 9 

SCC 216 (paras 5 & 6) and the single Judge 

judgment of this Court in Rakesh Kumar Vs. 

Rakesh Gupta, (2018) 2 ARC 393 (paras 37 

and 39). 
  (vii) The Central Amendment 

would prevail as to the period of notice to 

be 15 days under Section 106 of the 

Transfer of Property Act. Reliance is 

placed upon the Single Judge Judgment of 

this Court in Hardoi Zila Sahkari Bank 

Limited, Hardoi Vs. Smt. Sarla Gupta 

and another, 2010 (2) A.R.C. 144 

(Paragraph Nos. 19 to 25), wherein the 

period of notice with reference to the 

amendment made by Transfer of Property 

(Amendment) Act, (Act No.3 of 2003) as 

well as the U.P. Amendment made by 

U.P. Act No.24 of 1954, were specifically 

considered and it was held that in case of 

conflict between the Central Act and the 

U.P. Amendment, the Central Act would 

prevail in view of the provisions of 

Article 254 of the Constitution of India. 

The subsequent amendment made by the 

Transfer of Property (Amendment) Act 

(Act No.3 of 2003) would prevail. 
 

 Questions:-  
 

 11.  With the consent of learned 

counsels for the parties, the following 

questions are framed for determination in 

this petition:- 
 

  (a) Under the facts and 

circumstances of the case what would be 

the period of notice under Section 106 of 

the Transfer of Property Act, 1882 ?  
  (b) Whether the amendment 

made by Transfer of Property 

(Amendment) Act (Act No.3 of 2003), 

would prevail over the U.P. Amendment 

by U.P. Act No.24 of 1954 and 

consequently, the minimum period of 

notice would be 15 days after the 

amendment in Section 106 of the Act, 

1882 by Central Act No.3 of 2003?  
  (c) Whether under the facts and 

circumstances of the case and in view of 

Section 21 of the Civil Procedure Code, 

the defendant-tenant/petitioners can be 
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allowed to raise the question of period of 

notice when this objection was not taken 

by them either in their reply to the notice 

of the landlady or in the written statement 

filed in SCC Suit No.15 of 2010? 
 

 DISCUSSION AND FINDINGS  
 

 12.  Before I proceed to examine the 

questions as framed above, it would be 

appropriate to reproduce the provision of 

Section 106 of the Transfer of Property 

Act, 1882 as existed prior to the 

substitution of a new Section 106 by Act 

No.3 of 2003, the amendment made by 

U.P. Act XXIV of 1954 in Section 106 of 

the Transfer of Property Act, 1882 and 

newly substituted Section 106 by 

Parliament in the Transfer of Property 

Act, 1882 by Act No.3 of 2003:- 
 

 Originally enacted Section 106 of 

the Transfer of Property Act, 1882  
  "106. Duration of certain 

leases in absence of written contract or 

local usage:- In the absence of a contract 

or local law or usage to the contrary, a 

lease of immovable property for 

agricultural or manufacturing purposes 

shall be deemed to be a lease from year to 

year, terminable, on the part of either 

lessor or lessee, by six months' notice 

expiring with the end of a year of the 

tenancy; and a lease of immovable 

property for any other purpose shall be 

deemed to be a lease from month to 

month, terminable, on the part of either 

lessor or lessee, by fifteen days' notice 

expiring with the end of a month of the 

tenancy.  
  Every notice under this section 

must be in writing, signed by or on behalf 

of the person giving it, and either be sent 

by post to the part who is intended to be 

bound by it or be tendered or delivered 

personally to such party, or to one of his 

family or servants at his residence, or ( if 

such tender or delivery is not practicable) 

affixed to a conspicuous part of the 

property."  
 The amendment made by Section 2 

of the U.P. Act No.XXIV of 1954 in 

Section 106 of the Transfer of Property 

Act, 1882  
  1. The words "expiring with the 

end of a year of the tenancy" and 

"expiring with the end of a month of the 

tenancy", shall be omitted. 
  2. For the words "fifteen days' 

notice" the words "thirty days' notice" 

shall be substituted. 
 Section 106 of the Transfer of 

Property Act, 1882 as substituted by 

Central Act No.3 of 2003  
  106. Duration of certain leases 

in absence of written contract or local 

usage:- (1) In the absence of a contract or 

local law or usage to the contrary, a lease 

of immovable property for agricultural or 

manufacturing purposes shall be deemed 

to be a lease from year to year, 

terminable, on the part of either lessor or 

lessee, by six months' notice; and a lease 

of immovable property for any other 

purpose shall be deemed to be a lease 

from month to month, terminable, on the 

part of either lessor or lessee, by fifteen 

days' notice.  
  (2) Notwithstanding anything 

contained in any other law for the time 

being in force, the period mentioned in 

sub-section (1) shall commence from the 

date of receipt of notice. 
  (3) A notice under sub-section 

(1) shall not be deemed to be invalid 

merely because the period mentioned 

therein falls short of the period specified 

under that sub-section, where a suit or 

proceeding is filed after the expiry of the 

period mentioned in that sub-section. 
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  (4) Every notice under sub-

section (1) must be in writing, signed by 

or on behalf of the person giving it, and 

either be sent by post to the part who is 

intended to be bound by it or be tendered 

or delivered personally to such party, or 

to one of his family or servants at his 

residence, or ( if such tender or delivery 

is not practicable) affixed to a 

conspicuous part of the property." 
 

 13.  In the case of Hardoi Zila 

Sahkari Bank Ltd., Hardoi vs. Smt. 

Sarla Gupta, 2010 (80) ALR 799, an 

Hon'ble Single Judge referred to the 

provision of Section 106 of the Act, 1882 

as originally enacted, the amendment by 

U.P. Act No.XXIV of 1954 and the newly 

substituted Section 106 by Central Act 

No.3 of 2003 and held that after 

amendment by the Central Act, the 

minimum period of notice under Section 

106 of the Act, 1882, is fifteen days. The 

relevant portion of the judgment of 

Hardoi Zila Sahkari Bank Ltd. (supra) 

(Paras-20, 21, 22 and 26), are reproduced 

below: 
 

  "20. Presumably, the 

Parliament with a view to introduce a 

uniform law throughout the country 

avoiding defect found in practice passed 

the Transfer of Property (Amendment) 

Act, 2002. This object would be frustrated 

if the argument that both the U.P. Act No. 

No.24 of 1954 and the Amending Act, 

2002 should co-exist as the U.P. Act No. 

of 1954 has not been omitted. By State 

Amendment i.e. U.P. Act No. 24 of 1954 

the period of notice of "fifteen days" as 

prescribed in Section 106 of the Transfer 

of the Property Act was substituted by the 

words "thirty days" but by the Transfer of 

Property (Amendment) Act, 2002 the 

entire 106 Section occurring in the 

Transfer of Property Act, 1882 has been 

substituted by a new Section prescribing 

therein the period of notice as fifteen 

days. Therefore, in view of the settled 

law, the Central Amendment Act would 

prevail over the U.P. Act No. 24 of 1954.  
  21. It may also be noted that 

though the notice to quit was sent by the 

respondents to the revisionist on 

4.11.2004 providing 15 days time to 

vacate the premises but, admittedly, the 

suit was instituted by the revisionists in 

the year 2005, which is admittedly, much 

after 15 days time, provided in the notice. 
  22. Even otherwise as sub-

Section 3 of Section 106 has been brought 

on the statute book by means of 

Amendment Act, 2002, it specifically 

provides that the notice under sub-Section 

3 of Section 106 of the Act shall not deem 

to be not valid merely because the period 

mentioned therein falls short of the period 

specified under that sub-section, where a 

suit or proceeding is filed after the expiry 

of the period mentioned in that sub-

section. Thus by fixation of law, 

proceedings cannot be vitiated on the 

ground of defective notice. 
  26. In view of the above 

discussions, the provisions of the U. P. 

Act No. 24 of 1954 cannot be allowed to 

operate only because it has received the 

Presidential assent when the entire 

provision of Section 106 of the Transfer 

of Property Act has been substituted in 

question is directly in conflict with the 

Central Act." 
                                                                                                   

(Emphasis supplied by me)  
 

 14.  A contrary view has been taken 

by a coordinate bench of this court in 

Mohammad Afzal vs. Smt. Ramesh 

Kumari, 2014 (3) ARC 864 (Paras-9, 10 

and 11), as under: 
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  "9. The revised section 106 of 

the TP Act still provides for 15 days 

notice for determination of monthly 

tenancy. Therefore, the notice period for 

determining the tenancy under Section 

106 of the T.P. Act remains the 

same/unchanged despite the amendment 

of 2002.  
  10. The said notice period as 

provided under Section 106 of the TP Act 

was amended to 30 days in its application 

to the State of U.P. Since there is no 

change in the notice period by the 

Transfer of Property Amendment Act of 

2002, the notice period as it stood 

originally and amended in its 

applicability to the State of U.P. would 

continue to hold the field. In other words, 

in the State of U.P. 30 days notice is 

mandatory for determining the month to 

month tenancy. 
  11. In the instant case, the 

notice gives only 15 days time for 

determining the tenancy of the petitioner. 

Therefore, the notice ex-facie appears to 

be invalid." 
                                                                                                   

(Emphasis supplied by me)  
 

 15.  Thus, in the aforesaid two 

judgments, conflicting views have been 

taken on the point of minimum period of 

notice under Section 106 of the Act, 1882. 

Therefore, the matter deserves to be 

referred to a larger bench, on the 

following questions: 
 

  (a) Under the facts and 

circumstances of the case what would be 

the minimum period of notice under 

Section 106 of the Transfer of Property 

Act, 1882 as substituted by the Central 

Act No.3 of 2003?  
  (b) Whether the amendment 

made by Transfer of Property 

(Amendment) Act (Act No.3 of 2003), 

would prevail over the U.P. Amendment 

by U.P. Act No.24 of 1954 and 

consequently, the minimum period of 

notice would be 15 days?  
 

 16.  While referring the above noted 

two questions to a larger bench, it would 

be appropriate to mention some 

judgments of this Court and of Hon'ble 

Supreme Court. 
 

 17.  Section 106 of the Act, 1882 as 

originally enacted, is in two parts. The first 

part is not relevant for the purposes of the 

present case. The second part provides for 

notice of fifteen days "expiring with the 

end of a month of the tenancy" in respect 

of lease of immovable property for any 

purpose other than agricultural or 

manufacturing purposes. The words "by 

fifteen days' notice" is qualified by the words 

"expiring with the end of a month of the 

tenancy". This provision was considered by a 

Division Bench of this Court in Bradley vs. 

Atkinson, ILR (1885) 7 All 596 : 1885 

SCC OnLine All 89 in which His Lordship 

Hon'ble Mr. Justice Mahmood, interpreted 

the words "fifteen days" to imply a fixation 

of the shortest period allowed by the Section; 

and the word "expiring" to mean the terms of 

notice must be such as to make it capable of 

expiring according to law at the right time, so 

as to render it safe for the tenant to quit co-

incidentally with the end of a month of the 

tenancy, without incurring any liability to 

payment of rent for any subsequent period. 

The Division Bench found that as per 

Section 106 of the Act 1882, the notice to 

quit dated 11th December, 1882 was 

expiring on 10th January, 1883. 
 

 18.  It appears that because of two 

phrases as afore-noted used in Section 

106 of the Act, 1882, there was confusion 
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with respect to the minimum period of 

notice, therefore, Section 106 of the Act, 

1882 was amended by U.P. Act No.XXIV 

of 1954 whereby the words "fifteen days' 

notice" were substituted by the words 

"thirty days' notice" and the phrase 

"expiring with the end of a month of the 

tenancy" was omitted. Section 106 of the 

Act, 1882 as then existing, was 

substituted by a new Section 106 by 

Central Act No.3 of 2003 enacted by 

Parliament, which received assent of the 

President on 31.12.2002 and published in 

the Gazette of India Extra., Part-II, 

Section 1, dated 1st January, 2003. Thus, 

this amended provision uniformly 

provides for minimum fifteen days' 

notice in the matter of month to month 

tenancy of an immovable property for 

the purposes other than agricultural or 

manufacturing purposes. After 

substitution of new Section 106 of the 

Act, 1882, no amendment has been 

brought by Uttar Pradesh legislature as 

was brought to amend the originally 

enacted Section 106 of the Act, 1882 by 

U.P. Act No.XXIV of 1954. 
 

 19.  In Pt. Rishikesh and another 

vs. Salma Begum (Smt.), (1995) 4 SCC 

718 (Paras-15, 18 and 21), Hon'ble 

Supreme Court considered provisions of 

Article 254 of the Constitution of India, 

amendment of Order XV Rule 5, C.P.C. 

by U.P. Civil Laws (Reforms and 

Amendment) Act, 1976, U.P. Civil Laws 

(Amendment) Act 37 of 1972 and U.P. 

Civil Laws (Amendment) President's Act 

19 of 1973 and the amendment made by 

Parliament in C.P.C. by Central 

(Amendment) Act 104 of 1976 and held, 

as under: 
 

  "15. Clause (2) of Article 254 is 

an exception to Clause (1). If law made by 

the State Legislature is reserved for 

consideration and received assent of the 

President though the State law is 

inconsistent with the Central Act, the law 

made by the Legislature of the State 

prevails over the Central Law and 

operates in that State as valid law. If 

Parliament amends the law, after the 

amendment made by the State 

Legislature has received the assent of the 

President, the earlier amendment made 

by the State Legislature, if found 

inconsistent with the Central amended 

Law, both Central law and the State Law 

cannot co-exist without colliding with 

each other. Repugnancy thereby arises 

and to the extent of the repugnancy the 

State Law becomes void under Article 

254(1) unless the State Legislature again 

makes law reserved for the consideration 

of the President and received the assent 

of the President. Full Bench of the High 

Court held that since U.P. Act 57 of 1976 

received the assent of the President on 

30.12.1976, while the Central Act was 

assented to on 09.09.1976, the U.P. Act 

made by the State Legislature, later in 

point of time it is a valid law.  
  18. It is true that CPC, the 

principal Act No. 5 of 1908 as amended 

by the Central Act and the pre-existing 

State amendment or a provision made by 

a High Court was intended to be 

consistent so that the procedure would 

uniformly be efficacious and expeditious 

in adjudicating the substantive civil rights 

of the parties. It, thereby manifested its 

intention that there should be amendment 

to the Principal Act by the Central Act to 

a particular Section or a Rule or sub-rule 

or a provision in an Order in the 

Schedule. If the Principal Act, as so 

amended, and the pre-existing State 

amendment or a provision made by the 

High Court is found to be inconsistent 
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with the amendment brought under the 

Central Act, then to the extent of 

inconsistent pre-existing amendments 

made by State Legislature or a provision 

made by the High Court becomes void by 

operation of clause (1) of Art. 254. By 

operation of sub-section (1) of section 97 

of the Central Act, it stands repealed 

unless State Act is passed, reserved for 

consideration and received the assent of 

the President under clause (2) of Article 

254. Section 1(2) of the Central Act 

visualises that the Central Government 

may bring into operation different 

provisions in the Central Act at different 

dates by a notification published in a 

Gazette. As a matter of fact, three 

different notifications were published in 

the official gazette bringing diverse 

provisions of the Amendment Act into 

operation from three different dates. All 

the provisions except amended Sections 

28, 34 and 148A were brought into force 

on 01.02.1977. Sections 28 and 148A 

were brought into force with effect from 

01.02.1977 and Section 34 was brought 

into force with effect from 01.07.1977. 

The legislative business done by the 

appropriate State Legislature cannot be 

reduced to redundance by the executive 

inaction or choice by the Central 

Government by issuing different dates for 

the commencement of different provisions 

of the Central Act. The Constitution, 

therefore, made a clear demarcation 

between making the law and 

commencement of the law which, 

therefore, bears relevance for giving 

effect to Article 254. 
  21. The condition precedent to 

bring about repugnancy should be that 

there must be an amendment made to the 

Principal Act under the Central Act and 

the previous amendment made by a State 

legislature or a provision made by a 

High Court must occupy the same field 

and operate in a collision course. Since 

the State Act as incorporated by Act 37 of 

1972 and the Explanations to Rule 5 by 

the Act 57 of 1976, Rule 5 was not 

occupied by the Central Act in relation to 

the State of U.P., they remain to be a 

valid law. We may clarify at once that if 

the Central Law and the State Law or a 

provision made by the High Court 

occupy the same field and operate in 

collision course, the State Act or the 

provision made in the Order by a High 

Court being inconsistent with or in other 

words being incompatible with the 

Central Act, it becomes void unless it is 

re-enacted, reserved for consideration 

and receives the assent of the President 

after the Central Act was made by the 

Parliament i.e. 10.09.1976." 
                                                                                                   

(Emphasis supplied by me)  
 

 20.  The aforesaid judgment in the 

case of Pt. Rishikesh (supra) has been 

affirmed by a Constitution Bench of 

Hon'ble Supreme Court in State of Kerla 

and others vs. Mar Appraem Kuri 

Comapny Limited, (2012) 7 SCC 106 

(paras-5, 78, 79 and 97.1), as under: 
 

  "5. The statement of law laid 

down in Pt. Rishikesh (supra) was as 

under (SCC P.729. para-17):  
  "17... As soon as assent is given 

by the President to the law passed by the 

Parliament it becomes law. 

Commencement of the Act may be 

expressed in the Act itself, namely, from 

the moment the assent was given by the 

President and published in the Gazette, it 

becomes operative. The operation may be 

postponed giving power to the executive 

or delegated legislation to bring the Act 

into force at a particular time unless 
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otherwise provided. The Central Act came into 

operation on the date it received the assent of 

the president and shall be published in the 

Gazette and immediately on the expiration of 

the day preceding its commencement it became 

operative. Therefore, from the mid-night on the 

day on which the Central Act was published in 

the Gazette of India, it became the law. 

Admittedly, the Central Act was assented to by 

the President on 9-9-1976 and was published 

in the Gazette of India on 10-9-1976. This 

would be clear when we see the legislative 

procedure envisaged in Articles 107 to 109 and 

assent of the President under Article 111 which 

says that when a Bill has been passed by the 

House of the People, it shall be presented to the 

President and the President shall either give 

his assent to the Bill or withhold his assent 

therefrom. The proviso is not material for the 

purpose of this case. Once the President gives 

assent it becomes law and becomes effective 

when it is published in the Gazette. The making 

of the law is thus complete unless it is amended 

in accordance with the procedure prescribed in 

Articles 107 to 109 of the Constitution. Equally 

is the procedure of the State Legislature. 

Inconsistency or incompatibility in the law on 

concurrent subject, by operation of Article 254, 

clauses (1) and (2) does not depend upon the 

commencement of the respective Acts made by 

the Parliament and the State Legislature. 

Therefore, the emphasis on commencement of 

the Act and inconsistency in the operation 

thereafter does not become relevant when its 

voidness is required to be decided on the anvil 

of Article 254(1). Moreover the legislative 

business of making law entailing with valuable 

public time and enormous expenditure would 

not be made to depend on the volition of the 

executive to notify the commencement of the 

Act. Incompatibility or repugnancy would be 

apparent when the effect of the operation is 

visualised by comparative study."  
  78. To sum up, Articles 246(1), 

(2) and 254(1) provide that to the extent 

to which a State law is in conflict with or 

repugnant to the Central law, which 

Parliament is competent to make, the 

Central law shall prevail and the State 

law shall be void to the extent of its 

repugnancy. This general rule of 

repugnancy is subject to Article 254(2) 

which inter alia provides that if a law 

made by a State legislature in respect of 

matters in the Concurrent List is reserved 

for consideration by the President and 

receives his/ her assent, then the State law 

shall prevail in that State over an existing 

law or a law made by the Parliament, 

notwithstanding its repugnancy. 
  79. The proviso to Article 254(2) 

provides that a law made by the State 

Legislature with the President's assent shall 

not prevent Parliament from making at any 

time any law with respect to the same matter 

including a law adding to, amending, varying 

or repealing the law so made by a State 

Legislature. Thus, Parliament need not wait 

for the law made by the State Legislature with 

the President's assent to be brought into force 

as it can repeal, amend, vary or add to the 

assented State law no sooner it is made or 

enacted. We see no justification for inhibiting 

Parliament from repealing, amending or 

varying any State Legislation, which has 

received the President's assent, overriding 

within the State's territory, an earlier 

Parliamentary enactment in the concurrent 

sphere, before it is brought into force. 

Parliament can repeal, amend, or vary such 

State law no sooner it is assented to by the 

President and that it need not wait till such 

assented to State law is brought into force. 

This view finds support in the judgment of this 

Court in State of Orissa v. M.A. Tulloch and 

Co. reported in (1964) 4 SCR 461. 

 
  97.1. On timing, we hold that, 

repugnancy arises on the making and 

not commencement of the law, as 
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correctly held in the judgment of this 

Court in Pt. Rishikesh and Another v. 

Salma Begum (Smt) [(1995) 4 SCC 

718]." 
                                                                                                   

(Emphasis supplied by me) 
 21.  In Engineering Kamgar Union 

vs. Electro Steel Castings Ltd. and 

another, (2004) 6 SCC 36 (Paras-15 to 

24), Hon'ble Supreme Court considered 

the question of repugnancy and the 

provisions of Section 254 of the 

Constitution of India and held that two 

different Acts produce two different legal 

results, a conflict will arise. 
 

 22.  In Dharappa vs. Bijapur Coop. 

Milk Producers Societies Union Ltd., 

(2007) 9 SCC 109 (Para-12), Hon'ble 

Supreme Court held that repugnancy is 

said to arise when : (i) there is clear and 

direct inconsistency between the Central 

and the State Act; (ii) such inconsistency 

is irreconcilable, or brings the State Act in 

direct collision with the Central Act or 

brings about a situation where obeying 

one would lead to disobeying the other. 
 

 23.  In Animal Welfare Board of 

India vs. A Nagaraja and others, (2014) 

7 SCC 547 (Paras-75 to 79), Hon'ble 

Supreme Court held that in order to 

decide the question of repugnancy, it must 

be shown that the two enactments contain 

inconsistent and irreconcilable provisions, 

therefore, they cannot stand together or 

operate in the same field. 
 

 24.  For all the reasons afore-stated, 

particularly in view of afore-noted 

conflicting views taken by two Benches 

of this Court in two decisions namely 

Mohd. Afzal (supra) and Hardoi Zila 

Sahkari Bank Limited (supra), the 

matter is referred to a larger bench to 

answer the following questions: 
 

  (a) Under the facts and 

circumstances of the case what would be 

the minimum period of notice under 

Section 106 of the Transfer of Property 

Act, 1882 as substituted by the Central 

Act No.3 of 2003?  

 
  (b) Whether the amendment 

made by the Transfer of Property 

(Amendment) Act (Central Act No.3 of 

2003), would prevail over the U.P. 

Amendment by U.P. Act No.24 of 1954 

and consequently, the minimum period of 

notice would be 15 days?  
 

 25.  Let the papers be placed before 

Hon'ble the Chief Justice to constitute a 

larger bench to decide the afore-noted 

questions. 
---------- 
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A. Indian Penal Code, 1860 :- Sections 
457, 380 and 411 - second bail 

application-rejection- The recognized 
considerations germane on the point to 
decide whether an accused ought to be 

released on bail or not also includes the 
probability of the accused absconding or 
fleeing from the course of justice, if 

released on bail-His character, 
behaviour, means, position and standing 
in the society are also relevant-The 
likelihood of the offence being repeated 

has also been recognized by the Hon'ble 
Apex Court as a relevant consideration- 
The enormous recoveries of gold and 

silver articles and also that of cash at the 
instance of applicant cannot be said to 
be either frivolous or planted at least at 

this stage. (Para 4, 5 & 6) 
 
Bail Application dismissed (E-6) 
 
Precedent followed: 
 
1. Neeru Yadav Vs St. of U.P. in Criminal 
Appeal No.1272 of 2015 
 

(Delivered by Hon'ble Karuna Nand Bajpayee, J.) 
 

 1.  This is the second bail application 

filed on behalf of applicant Arvind Rajak 

@ Vasu seeking his release on bail in 

Case Crime No.68 of 2018, u/ss 457, 380, 

411 I.P.C., Police Station-Kakadev, 

District-Kanpur Nagar. First bail 

application of the applicant was rejected 

by this Court vide order dated 21.12.2018.  
 

 2.  Heard learned counsel for the 

applicant and learned A.G.A. and also 

perused the record.  
 

 3.  Counsel for the applicant has not 

raised any fresh argument but has insisted 

that a second look should be given to the 

facts of the case. The period of detention 

has also been pointed out.  

 4.  Perusal of the earlier bail order shows 

that primarily the bail application was rejected 

because of a very long criminal history 

showing the involvement of applicant in not 

less than 33 cases which were registered 

against him. Merits of the case cannot be 

looked into again and again just because some 

further time has lapsed. There is therefore no 

reason to take a different view in the matter. 

While dealing with an accused of such kind 

this Court cannot loose perspective of the 

likelihood of the witnesses or evidence being 

tampered with and being adversely influenced 

under the coercive clout of criminality of the 

accused. The involvement of the applicant in 

three dozen criminal cases is not an ordinary 

circumstance and cannot be lightly ignored. It 

is not a usual feature to find people getting 

involved or being charged for criminal 

offences in such large number. When an 

accused with such kind of chequered criminal 

history is let loose, he finds unrestricted 

opportunities to wield his coercive powers and 

tamper with the evidence. The prospect of a 

fair trial naturally may get prejudicially 

affected and the possibility of prosecution 

evidence remaining intact comes under high 

peril. It is not needed but to make the factual 

situation clear the relevant portion of the order 

passed by this Court while rejecting the first 

bail application may be extracted herein 

below :  
 

  "Learned A.G.A. has opposed 

the prayer for bail and has submitted that 

the applicant is having criminal history of 

not less than 33 criminal cases and the 

applicant has been found to have been 

involved multiple cases of theft and 

robbery. The details of which have been 

given as follows :  
  1. Case Crime No.1175/2017, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
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  2. Case Crime No.1176/2017, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  3. Case Crime No.347/2018, u/s 

394, 411 I.P.C., P.S.-Naubasta, District-

Kanpur Nagar. 
  4. Case Crime No.190/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  5. Case Crime No.277/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  6. Case Crime No.281/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar.  
  7. Case Crime No.241/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District- Kanpur Nagar.  
  8. Case Crime No.330/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  9. Case Crime No.322/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  10. Case Crime No.154/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  11. Case Crime No.270/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  12. Case Crime No.137/2018, 

u/s 394, 411 I.P.C., P.S.-Naubasta, 

District-Kanpur Nagar. 
  13. Case Crime No.436/2018, 

u/s 392, 411 I.P.C., P.S.-Naubasta, 

District-Kanpur Nagar. 
  14. Case Crime No.362/2018, 

u/s 3/25 of Arms Act, P.S.-Naubasta, 

District-Kanpur Nagar. 
  15. Case Crime No.363/2018, 

u/s 4/25 of Arms Act, P.S.-Naubasta, 

District-Kanpur Nagar. 
  16. Case Crime No.365/2018, 

u/s 41, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 

  17. Case Crime No.366/2018, 

u/s 41, 411, 413, 414 I.P.C., P.S.-

Naubasta, District-Kanpur Nagar. 
  18. Case Crime No.476/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  19. Case Crime No.515/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  20. Case Crime No.283/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  21. Case Crime No.525/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  22. Case Crime No.567/2018, 

u/s 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  23. Case Crime No.552/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  24. Case Crime No.375/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  25. Case Crime No.316/2018, 

u/s 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  26. Case Crime No.517/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  27. Case Crime No.502/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  28. Case Crime No.604/2018, 

u/s 380, 411, 413, 414 I.P.C., P.S.-

Chakeri, District-Kanpur Nagar. 
  29. Case Crime No.21/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Kidwai Nagar, District-Kanpur Nagar. 
  30. Case Crime No.85/2018, u/s 

457, 380, 411, 413, 414 I.P.C., P.S.-

Kidwai Nagar, District-Kanpur Nagar. 
  31. Case Crime No.41/2018, u/s 

380, 411, 413, 414 I.P.C., P.S.-Kidwai 

Nagar, District-Kanpur Nagar. 
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  32. Case Crime No.171/2018, 

u/s 457, 380, 411, 413, 414 I.P.C., P.S.-

Vidhnu, District-Kanpur Nagar. 
  33. Case Crime No.378/2018, 

u/s 379, 411 I.P.C., P.S.-Barra, District-

Kanpur Nagar. 
  Further submission is that the 

chequered history or the criminal 

antecedents of accused are sufficient to 

indicate that the accused is a habitual 

offender and in case he is released on 

bail, under the coercive influence of his 

criminality it will be difficult for the 

witnesses to depose independently without 

fear. It is further submitted that in all 

likelihood the release of the accused shall 

impair the prospects of a fair trial. It is 

next submitted that it is also very obvious 

that a person of this criminal background 

is also very likely to indulge himself in the 

activities which shall be detrimental to the 

society at large. Further submission is 

that the delinquents of such nature wield 

enormous criminal clout which in 

consequence very obviously affects a free 

trial. Therefore, in the facts and 

circumstances of the case, the accused 

should not be released on bail. Learned 

A.G.A. also relied upon the Apex Court 

decision Neeru Yadav vs. State of U.P. in 

Criminal Appeal No.1272 of 2015 decided 

on 29.9.2015 to emphasis upon the 

relevance of criminal history in matters of 

bail."  
 

5.  In the case of Neeru Yadav vs. State 

of U.P. in Criminal Appeal No.1272 of 

2015 decided on 29.9.2015 the Apex 

Court had the occasion to reflect upon the 

criminal history of a particular accused 

and the observations made by the Apex 

Court in that regard may be apt to recall 

in this context. The relevant extracts of 

the aforesaid case may be quoted herein 

below :  

  "1. The present appeal, by 

special leave, on a summary glance may 

appear that a victim who might have an 

axe to grind against the accused, the 

respondent no.2 herein, and further to 

wreck his vengeance has approached this 

Court seeking cancellation of his bail, 

possibly being emboldened by the 

inaction of the State authorities who have 

chosen to maintain sphinx like silence or 

decided to assume the stagnated posture 

of a splendid sculpture of Rome, and 

invigorated by the thought that he can 

singularly carry the crusade, without any 

support, for he has a cause to vindicate by 

valiantly exposing the legal infirmities in 

the order passed by the High Court 

admitting the 2nd respondent to bail and 

also unconceal the lackadaisical attitude 

of the State, but on a keener scrutiny the 

initial impression melts away and the 

perversity of the order impugned gets 

unrolled. Be it stated, at a narrow level it 

may look like a combat between two 

individuals, but when analytical scrutiny 

is done and the State is compelled to wake 

up from its slumber, the unveiling of facts 

reveal the contestation between the 

accord and the discord, the scuffle betwixt 

the sacrosanctity and the majesty of law 

on one hand and the maladroit ingenious 

efforts to get the benefit by the abuse of 

process of the Court on the other. The 

analysis has to be made, that being an 

imperative command, between the honest 

nidification and the surreptitious edifice.  
  2. Mr. Pradeep Kumar Yadav, 

learned counsel for the appellant, with all 

the distress and the intellectual agony at 

his command, has submitted that the High 

Court without appropriate analysis and 

even without being fully apprised of the 

fact situation, solely on the basis of 

parity, as if it is the only foundation or for 

that matter, the comet that has come off to 
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shine, has enlarged the respondent no.2 

on bail totally being oblivious that no 

accused, however influential he may be or 

clever he thinks to be, cannot be allowed 

to nullify the sanctity and purity of law 

and jettison the age old values "truth in 

action" and "the firm and continuous 

desire to render to every one which is 

due", the two fundamental pillars of 

justice. The plea, submits Mr. Yadav, 

apart from cleverness also shows an 

attempt of the nonchalant mind of the 

respondent No 2 to engage in fertile 

imagination possibly thinking that the 

ground of parity is the real structure of 

palladium to bring the nemesis of the 

prosecution and put the Court in a 

situation to choose between Scylla and 

Charybdis. And, at this juncture, we must 

state that both the appellant and the State 

(though at a later stage) have become 

Argus-eyed and destroyed the ingenious 

foundation so astutely built by the 

accused. 
  3. ............. It was contended 

before the High Court that an omnibus 

role had been ascribed to him and the 

other accused persons that they had 

indulged in general firing as a 

consequence of which one person had 

died, for he had received three gun shot 

injuries. It was also contended that there 

was no credible evidence against the 

accused persons. The real plank of 

submission before the High Court, as is 

perceptible, was that prayer for bail in 

respect of 11 accused persons including 

Mitthan Yadav had already been allowed, 

and there was no justification to deny him 

the said benefit as he was similarly 

placed. 
  4. The prayer for bail was 

resisted by the Public Prosecutor 

contending, inter alia, that there was 

indiscriminate firing by the accused 

person causing fatal injuries. The High 

Court, after hearing both the parties, has 

passed following order:- 
   "In view of above facts, 

considering the nature of allegation, 

severity of punishment and period of 

detention, without expressing any opinion 

on merit, it is a fit case for bail.  
   Let the applicant Budhpal 

@ Buddhu be enlarged on bail on his 

furnishing a personal bond with two 

heavy sureties each in the like amount to 

the satisfaction of court concerned in case 

crime no. 237 of 2013 under Section 147, 

148, 149, 302, 307, 394, 411, 454, 506, 

120-B, 34 I.P.C. Police Station Kavi 

Nagar, District Ghaziabad with the 

following conditions:  
  (i) The applicant will not tamper 

with the evidence during the trial. 
  (ii) The applicant will not 

pressurize/intimidate the prosecution 

witness. 
  (iii) The applicant will appear 

before the trial court on the date fixed, 

unless personal presence is exempted. 
  In case of breach of any of the 

above conditions, the court below shall be 

at liberty to cancel the bail." The said 

order is the subject matter of assail in the 

present appeal by special leave.  
  5. At the outset we are obliged 

to clarify that it is not an appeal seeking 

cancellation of bail in the strictest sense. 

It actually calls in question the legal 

pregnability of the order passed by the 

High Court. The prayer for cancellation 

of bail is not sought on the foundation of 

any kind of supervening circumstances or 

breach of any condition imposed by the 

High Court. The basic assail is to the 

manner in which the High Court has 

exercised its jurisdiction under Section 

439 CrPC while admitting the accused to 

bail. To clarify, if it has failed to take into 
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consideration the relevant material 

factors, it would make the order 

absolutely perverse and totally 

indefensible. That is why there is a 

difference between cancellation of an 

order of bail and legal sustainability of an 

order granting bail. [See State of U.P. v. 

Marmani Tripathi[1], Puran v. 

Rambilas[2], Narendra K. Amin v. State 

of Gujrat[3], and Prakash Kadam v. 

Ramprasad Vishwanah Gupta[4].] 
  6. ....................  
  7. ..................  
  8. It is interesting to note that 

learned counsel for the appellant and the 

learned counsel for the State submitted 

that the respondent no.2 is still in jail 

despite the order of bail as he is involved 

in so many cases. We will take up the said 

issue at a later stage. It is submitted by 

Mr. Yadav, learned counsel for the 

appellant that despite the factum of 

criminal history pointed out before the 

High Court, it has given it a glorious 

ignore which the law does not 

countenance. The solitary and the 

singular grievance which is propounded 

with solidity that the High Court should 

have dwelt upon the same and thereafter 

decided the matter. Mr. Dash, learned 

senior counsel (though the State has not 

moved any application for setting aside 

the order of bail granted by the High 

Court for the reasons which are 

unfathomable) unhesitatingly accepted 

the said submission. In the additional 

affidavit, an independent chart has been 

filed by the State and we find that apart 

from the present case, there are seven 

cases pending against the respondent 

no.2. ........." 

 
  9. ................  
  10. ................  
  11. .................  

  12. In Prasanta Kumar Sarkar 

v. Ashis Chatterjee [8], while dealing with 

the court's role to interfere with the power 

of the High Court to grant bail to the 

accused, the Court observed that it is to 

be seen that the High Court has exercised 

this discretion judiciously, cautiously and 

strictly in compliance with the basic 

principles laid down in catena of 

judgments on that point. The Court 

proceeded to enumerate the factors:- 
   "9. ... among other 

circumstances, the factors [which are] to 

be borne in mind while considering an 

application for bail are:  
   (i) whether there is any 

prima facie or reasonable ground to 

believe that the accused had committed 

the offence; 
   (ii) nature and gravity of 

the accusation; 
   (iii) severity of the 

punishment in the event of conviction; 
   (iv) danger of the accused 

absconding or fleeing, if released on 

bail; 
   (v) character, behaviour, 

means, position and standing of the 

accused; 
   (vi) likelihood of the 

offence being repeated; 
   (vii) reasonable 

apprehension of the witnesses being 

influenced; and 
   (viii) danger, of course, of 

justice being thwarted by grant of bail." 
  13. We will be failing in our 

duty if we do not take note of the concept 

of liberty and its curtailment by law. It is 

an established fact that a crime though 

committed against an individual, in all 

cases it does not retain an individual 

character. It, on occasions and in certain 

offences, accentuates and causes harm to 

the society. The victim may be an 
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individual, but in the ultimate eventuate, 

it is the society which is the victim. A 

crime, as is understood, creates a dent in 

the law and order situation. In a civilised 

society, a crime disturbs orderliness. It 

affects the peaceful life of the society. An 

individual can enjoy his liberty which is 

definitely of paramount value but he 

cannot be a law unto himself. He cannot 

cause harm to others. He cannot be a 

nuisance to the collective. He cannot be a 

terror to the society; and that is why 

Edmund Burke, the great English thinker, 

almost two centuries and a decade back 

eloquently spoke thus:- 
  "Men are qualified for civil 

liberty, in exact proportion to their 

disposition to put moral chains upon their 

own appetites; in proportion as their love 

to justice is above their rapacity; in 

proportion as their soundness and 

sobriety of understanding is above their 

vanity and presumption; in proportion as 

they are more disposed to listen to the 

counsel of the wise and good, in 

preference to the flattery of knaves. 

Society cannot exist unless a controlling 

power upon will and appetite be placed 

somewhere and the less of it there is 

within, the more there must be without. It 

is ordained in the eternal constitution of 

things that men of intemperate minds 

cannot be free. Their passions forge their 

fetters[9].  
  14. E. Barrett Prettyman, a 

retired Chief Judge of US Court of 

Appeals had to state thus:- 
  "In an ordered society of 

mankind there is no such thing as 

unrestricted liberty, either of nations or of 

individuals. Liberty itself is the product of 

restraints; it is inherently a composite of 

restraints; it dies when restraints are 

withdrawn. Freedom, I say, is not an 

absence of restraints; it is a composite of 

restraints. There is no liberty without 

order. There is no order without 

systematised restraint. Restraints are the 

substance without which liberty does not 

exist. They are the essence of liberty. The 

great problem of the democratic process 

is not to strip men of restraints merely 

because they are restraints. The great 

problem is to design a system of restraints 

which will nurture the maximum 

development of man's capabilities, not in 

a massive globe of faceless animations 

but as a perfect realisation, of each 

separate human mind, soul and body; not 

in mute, motionless meditation but in 

flashing, thrashing activity.[10]"  
  15. This being the position of 

law, it is clear as cloudless sky that the 

High Court has totally ignored the 

criminal antecedents of the accused. What 

has weighed with the High Court is the 

doctrine of parity. A history- sheeter 

involved in the nature of crimes which we 

have reproduced hereinabove, are not 

minor offences so that he is not to be 

retained in custody, but the crimes are of 

heinous nature and such crimes, by no 

stretch of imagination, can be regarded 

as jejune. Such cases do create a thunder 

and lightening having the effect 

potentiality of torrential rain in an 

analytical mind. The law expects the 

judiciary to be alert while admitting these 

kind of accused persons to be at large 

and, therefore, the emphasis is on 

exercise of discretion judiciously and not 

in a whimsical manner. 
  16. ................  
  17. ...............  
  18. ........... we may repeat with 

profit that it is not an appeal for 

cancellation of bail as the cancellation is 

not sought because of supervening 

circumstances. The annulment of the 

order passed by the High Court is sought 
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as many relevant factors have not been 

taken into consideration which includes 

the criminal antecedents of the accused 

and that makes the order a deviant one. 

Therefore, the inevitable result is the 

lancination of the impugned order. 
  19. Resultantly, the appeal is 

allowed and the order passed by the High 

Court is set aside. ..........." 
 

 6.  The perusal of aforesaid case law 

reveals that a very strict view against the 

accused on the point of bail has been 

adopted by the Hon'ble Supreme Court for 

the reason of the accused having a shady 

past blemished with criminal antecedents. 

The Apex Court therefore, had proceeded 

to cancel the bail that had already been 

granted by the High court on the ground 

of parity with co-accused without giving 

due consideration to the criminal history 

of the accused. It may not be out of place 

to mention here that in the case of Neeru 

Yadav (supra) the accused was said to 

have a criminal history of only seven 

cases out of which ofcourse two cases 

were that of murder. But even a fleeting 

glance on the criminal history of the 

present accused would show that he 

appears to have been involved in almost 

similar kind of offences of committing 

lurking trespass, of committing theft and 

possessing theft property in such large 

number that he may be termed to be an 

incorrigible offender beyond all 

possibilities of reformation or corrective 

redemption. Even the present case at 

hand, in which the applicant seeks his bail 

relates to the offence under Sections 457 

and 380 I.P.C. and the contents of the 

F.I.R. would show that at the time of 

incident the informant's family had gone 

to attend the marriage and the informant 

had also gone to Lucknow in connection 

with some matter and after having 

returned from there, he found his gate 

closed from inside which aroused 

suspicion. Somehow he managed his 

entry in his house from the roof of his 

neighbour and then he found that the 

window had been broken and the articles 

were thrown hither and thither, safe was 

found opened and it was discovered that 

the licensee pistol and a lot of gold 

jewellery and cash had been stolen away. 

During the course of investigation the 

accused was arrested and on being 

questioned by the police, he spilled the 

beans and made shocking disclosures 

about the enormous number of crimes of 

almost similar nature committed by him. 

Huge amount of recoveries were effected 

at his instance, the details of which have 

been narrated in Annexure No.3 which is 

memo of recovery and which relate to 

large number of thefts committed by him. 

Shocking number of thefts committed by 

the applicant and the huge number of 

consequential recoveries of highly 

valuable jewellery of gold and silver and 

cash does not leave any doubt at least at 

this stage that there is no dearth of 

incriminating evidence available against 

him pointing towards his guilt and guilty 

mind. Prima facie at this stage, unless the 

conclusion of the trial shows otherwise 

later on, the accused appears to be a 

menace to the society and a peril 

overhanging all the citizens who 

ceaselessly toil to earn an honest living. 

The recognized considerations germane 

on the point to decide whether an accused 

ought to be released on bail or not also 

includes the probability of the accused 

absconding or fleeing from the course of 

justice, if released on bail. His character, 

behaviour, means, position and standing 

in the society are also relevant. The 

likelihood of the offence being repeated 

has also been recognized by the Hon'ble 
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Apex Court as a relevant consideration. 

The enormous recoveries of gold and 

silver articles and also that of cash at the 

instance of applicant cannot be said to be 

either frivolous or planted at least at this 

stage. It is not difficult to see that the 

involvement of applicant in different 

criminal offences over a period of time 

speaks about the delinquency and 

depraved nature of the offender and in the 

considered opinion of this Court with 

such long criminal history in the 

background, it does not appear judicially 

prudent to release the applicant on bail.  
 

 7.  For all these reasons therefore, 

this Court does not see any good fresh 

ground to take a different view in the 

matter than the one that has already been 

taken by this Court earlier.  
 

 8.  Second bail application thus 

stands dismissed.  
---------- 
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3. Shri Balaji Enterprises Vs. C.C.T. U.P. 
Lucknow, Sales/Trade Tax Revision No. 496 of 

2015, decided on 23.11.2015 (Para 24) 

(Delivered by Hon’ble Piyush Agrawal, J.) 
 

 1.  By means of present writ petition 

the petitioner has prayed for quashing of 

the orders dated 31st March, 2017 for the 

assessment year 2012-13 and 2013-2014 

both under U.P. Vat Act as well as under 

Central VAT Act.  
 

 2.  Heard Mr. Ravi Kant, Senior 

Advocate assisted by Mr. Nishant Mishra 

and Mr. C.B. Tripathi, special counsel for 

the State of U.P.  
 

 3.  The petitioner is a company 

incorporated under the provision of Indian 

Companies Act, 1956. Petitioner an 

online Agency engaged in marketing and 

selling of consumer goods is registered 

under U.P. Value Added Tax, Act 2008 

(hereinafter referred to as 'Act 2008') and 

Central Sales Tax Act, 1956 (hereinafter 

referred to as 'CST Act'). The business of 

petitioner is that it buys goods from 

various dealers across the country and 

sells the same to other dealers in the State 

of U.P. as alleged throughout India. Apart 

from business and trading of goods 

petitioner is also engaged in providing 

warehousing and various other services to 

sellers registered on the portal www. 

flipkart. com wherein, petitioner manages 

inventory, packaging and invoicing for 

said sellers.  
 

 4.  Under the registration documents 

of petitioner under Act 2008 and CST Act 

his address was mentioned as Cabin No. 2 

First Floor, G-50 Sector-3, Noida,.  
 

 5.  The petitioner have changed its 

address from the present address to D-

510-513, Buffer Godown Compound, 

Devi Mandir Road, Dasna, Ghaziabad.  
 

 6.  Thereafter, the petitioner 

intimated the respondent for 

change/amendment of the address in the 

registration certificate instead of the 

amending and passing order on the said 

application and ex-parti provincial 

assessment orders were passed for the 

assessment year 2012-13 (4) U.P. under 

Act 2008 and CST Act.  
 

 7.  On the basis of an ex-parte 

assessment order certain amounts were 

also withdrawn from the Bank amount of 

the petitioner.  
 

 8.  The petitioner had preferred a writ 

petition No. 80 and 168 of 2016 and the 

same was allowed and the ex-parte 

assessment orders were quashed with 

heavy cost of two lac.  
 

 9.  Thereafter, on 31st March, 2017 

again an ex-parte assessment orders were 

passed for assessment year 2012-13 and 

2013- 14 both under Act 2008 and CST Act 

and the said assessment order have been 

passed ex-parte without any service of 

notice upon the petitioner or opportunity of 

being heard provided therein.  
 

 10.  Learned senior counsel of the 

petitioner submits that this is a 3rd round of 

litigation forcing the petitioner to approach 

this Hon'ble Court as the respondents are 

bent upon to serve the notice not on the new 

address intimated to them but on the 

old/earlier address that too notice by 

affixation in gross violation of the provision 

of Rule 72 of the U.P. VAT Rules.  
 

 11.  It is submitted that the impugned 

orders have been passed by the 
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respondents are wholly without 

jurisdiction and gross violation of 

principle of natural justice.  
 

 12.  It is further argued that the 

assessment orders for the assessment year 

2012-13 both under Act 2008 and CST 

Act are being passed after the expiry of 

period of limitation prescribed under 

Section 29 (6) of the Act and therefore the 

orders are liable to be set aside.  
 

 13.  Learned counsel further submits 

that the normal limitation starts from 31st 

March, 2013 which ends on 31st March, 

2016 but as per limitation prescribed under 

Section 29(6) of the Act ends on 30th 

September, 2016. Since, the impugned 

orders have been passed on 31st March, 

2017 and the assessment orders were 

received on 12.10.2017, therefore, the 

assessment orders are vitiated and are liable 

to be set aside as barred by limitation.  
 

 14.  Learned counsel for the 

respondent could not justify the action of 

the respondent passing the orders for the 

assessment year 2012-13 both under Act 

2008 and CST Act in question after the 

expiry of period of limitation as provided 

under Section 29(6) of the Act.  
 

 15.  In view of above mentioned 

facts that the limitation as prescribed 

under Section 29(6) of Act 2008 for the 

assessment year 2012-13 has expired. On 

13th September, 2016 and the impugned 

orders both under Act 2008 and CST Act 

for assessment year 2012-13 have been 

passed on 31st March, 2017 which are 

apparently much beyond the period of 

limitation prescribed therein. Therefore, 

the impugned orders for the assessment 

year 2012-13 both under Act 2008 and 

CST Act are hereby quashed.  

 16.  The learned Senior Counsel now 

raised an objection for the order passed 

for the assessment year 2013-14 both 

under the Act 2008 and CST Act.  
 

 17.  It is submitted that in spite of the 

fact that the petitioner's address have been 

changed and the respondent were duly 

intimated about the said change of 

address, the respondents neither serve the 

copy of notice upon the petitioner on its 

new address nor any intimation was given 

before passing of the impugned order 

dated 31st March, 2017 for the disputed 

assessment year.  
 

 18.  It is further argued that even 

though the complete procedure have been 

prescribed under Rule 72 of U.P. VAT 

Rules about the service of notice before 

taking any action against the petitioner 

but the same has not been complied with 

and in gross violation of the said Rule the 

notice of assessment in question have 

been served by affixation which is not 

permissible under the Act 2008 and 

Rules.  
 

 19.  Learned counsel for the 

respondents have supported the impugned 

order and tried to justify the action of the 

respondent in passing the assessment 

order.  
 

 20.  We have perused the record of 

the case before proceeding further it may 

be pointed out that in earlier two round of 

litigation the similar question arose about 

the service of notice on the earlier address 

and not on the new address from where 

the petitioner is doing its business and this 

Hon'ble Court has deprecated the method 

adopted by the respondent by not only 

quashed the orders but also imposed 

heavy cost upon the respondent. The 
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Hon'ble Court in the case of petitioner 

while allowing the Writ Nos. 80 and 168 

of 2016 have observed as under:  
 

  "22. The respondents have tried 

to justify the assessment orders 

contending that proper service was made 

by refusal as well as by affixation and 

there was no illegality in the service of the 

summons. It was also urged that the 

petitioner has a remedy of filing an 

appeal against the assessment orders and 

that it was not necessary to invoke the 

extraordinary jurisdiction of this Court 

under Article 226 of the Constitution of 

India.  
23. Having heard the learned counsel for 

the parties, we are of the opinion that the 

rule of alternative remedy is not a bar for 

entertaining the writ petition. No doubt it 

is a rule of discretion but in the instant 

case, we are of the opinion that there 

would be a travesty of justice if we 

relegate the petitioner to the alternative 

remedy of an appeal. We are of the 

opinion that justice is required to be done 

at the earliest. We find that there is a total 

abdication by the respondents in adhering 

to the process of service of summons 

under Rule 72 of the Rules. Rule 72 of the 

Rules has been ignored and a procedure 

which is not known to law has been 

adopted. For facility, the Rule 72 of the 

Rules is extracted hereunder:- 
  24. Rule 72(a) of the Rules 

provides that the service of summons is 

required to be made on a dealer or a 

person concerned in person or his agent. 

In the instant case, the report of process 

server indicates that there was no Firm at 

the Noida address. At the Ghaziabad 

address, the process server met one 

person, who refused to divulge his name 

but clearly indicated as to which person 

would receive the notice. The process 

server, however, indicates service by 

refusal. In our opinion, the report of the 

process server is wholly illegal. There is 

no finding that the person who refused to 

accept the notice was a dealer or a person 

concerned in person or an agent 

empowered to accept the notice. In the 

absence of any report to this effect we are 

of the opinion that there is no valid 

service by refusal. 
  29. The recall application for 

recall of the assessment order was 

rejected by the assessing authority on the 

ground that the application was filed 

beyond the stipulated period of 30 days 

since service of the assessment order by 

affixation was made on 17.12.2015 at 

Noida. The Assessing Authority had also 

rejected the recall application on the 

ground that the admitted tax of Rs. 3.3 

crore was not deposited which is a 

mandatory requirement as per Section 32 

of the Act. On this issue, we are of the 

opinion that Assessing Authority 

committed a manifest error in rejecting 

the recall application. For facility, section 

32 is extracted hereunder:- 
  35. Before parting, we must 

observe the manner in which the 

respondents have proceeded with the 

assessment and recovered the amount 

from the petitioner's Bank account in 

haste is deplorable and in gross violation 

of the provisions of the Act. We find that 

for the assessment years 2011-12, 2013-

14 and 2014-15 ex-parte assessment 

orders were made without adequate 

service of notices upon the petitioner. 

These assessment proceedings were set 

aside in appeal on the short ground that 

the service of the summons were sent at 

the address where the petitioner was no 

longer carrying on its business. Inspite of 

this knowledge, the respondents chose 

deliberately to serve the notice for 
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provisional assessment for the period 

April to October, 2015 upon the petitioner 

at the Noida address knowing fully well 

that the petitioner was not carrying any 

business from the Noida address. The 

respondents knew very well that the 

petitioner had shifted its place of business 

from Noida to Ghaziabad as they made a 

futile attempt to serve the notice at 

Ghaziabad but later for the reasons best 

known to them, chose deliberately to 

serve the notice by affixation at the Noida 

address. Such tactics adopted by the 

assessing authority in getting the service 

effected upon the petitioner was in gross 

violation of Rule 72 of the Rules. 
  36. We also find that the entire 

exercise of service was done within four 

days without taking recourse to the other 

mode of service, namely simultaneously 

service by registered post with 

acknowledgement due. The assessment 

order indicates that the first and last date 

of hearing of the assessment proceedings 

was 10.12.2015 and that the assessment 

order was passed on 15.12.2015. The 

counter affidavit reveals that the 

assessment order was served by 

attachment at the Noida address. This 

was done deliberately by the respondents 

so that the respondents could withdraw 

the amount through garnishee notices by 

exerting pressure upon the bank 

authorities. The Court gets an uncanny 

feeling that a deliberate attempt was 

made by the respondents to withdraw the 

money from the petitioner's bank account 

through dubious mean by passing ex-

parte assessment orders and not allowing 

it to be served validly upon the petitioner. 

If in this cavalier fashion the Commercial 

Tax Department functions and withdraws 

huge sums of money without valid service, 

it would be difficult for big business 

houses to carry on their business. Such 

business houses would be forced to shift 

their business outside the State of Uttar 

Pradesh. 
  37. Consequently, the 

petitioners are entitled for cost. The writ 

petitions are allowed with cost amounting 

to Rs. 2,00,000/- (Rupees two lakhs only), 

which will be paid by the Commercial Tax 

Department to the petitioner within two 

weeks from the date of filing of a certified 

copy of this order. If the amount is not 

paid, it would be open to the petitioner to 

move an appropriate application in this 

petition." 
 

 21.  Thereafter, again a writ Petition 

No. 546 of 2016 was allowed with a cost 

being imposed on respondent of Rs. 

50,000/. The Hon'ble Court has observed 

us under:  
 

  "16. We however required him 

to tell us as to how respondent 1 could 

dare to pass further assessment orders, 

when earlier orders passed by him were 

declared without jurisdiction by this 

Court by referring to the similar 

application of petitioner for change of 

business address. In reply thereto a very 

bulky counter affidavit has been filed 

separately by respondent 1. Despite he 

could not explain as to what was the 

occasion for any confusion when the 

needs were very clearly disclosed and 

decided in Courts' judgment dated 

29.02.2016 and why respondent 1 was in 

so such a hurry so as to pass the 

impugned assessment orders on 

04.05.2016.  
  18. In these facts and 

circumstances we are satisfied that here is 

a forced litigation by unmindful illegal act 

on the part of respondent 1 and realizing 

the same he has also withdrawn the 

impugned orders and also considered the 
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fact he is an authority which was already 

adversely commenced by this Court in its 

order dated 29.02.2016 still he did not 

care to such observations. It is again a fit 

case where respondent 1 himself would be 

saddled with cost by this litigation. Since 

the impugned order of assessment have 

already been recalled by order dated 

23.07.2016 in this regard no further order 

is required but we hold that respondent 1 

being guilty of compelling and forcing 

second round of litigation upon petitioner 

must be saddled with cost which we 

quantify to Rs. 50,000/-. 
  19. We also direct Principal 

Secretary, Trade Tax, U.P. Government 

to look into the manner in which 

respondent 1 has functioned in this case 

and despite strictures and penal cost 

imposed by this Court in earlier judgment 

dated 29.02.2016 and also directing 

Commissioner Trade Tax to get an 

inquiry conducted against erring officials, 

respondent 1 has not cared to mend his 

ways to conduct but has proceeded to 

harass a dealer like petitioner and 

appropriate disciplinary action be taken 

at the earliest and finalise the same. It 

may also be considered by Principal 

Secretary, Trade Tax, U.P. Government 

as to whether, respondent 1 is a person fit 

to be assigned such important quasi-

judicial functions." 
 

 22.  Admittedly, the two judgments 

shows the working of the departmental 

authorities and the manner in which they 

are working is not in the interest of either 

parties.  
 

 23.  The case in hand also service of 

notice has been made by affixation on the 

earlier address of the petitioner in spite of 

the fact being within their knowledge that 

the petitioner have changed the place of 

business to the new address but still with 

a mind set of passing the order hurriedly 

passed an ex-parte order under Act 2008 

and CST Act creating huge demand 

against the petitioner.  
 

 24.  This Hon'ble Court in the case of 

Sri. Balaji Enterprises vs. Commissioner 

Commertial Tax U.P. Lucknow 

Sales/Trade Tax Revision No. 496 of 

2015 decided on 23rd November, 2015 to 

interpret as to how under Rule 72 the 

notice is to be served and held as under:  
 

  "The record reveals that a 

notice through process server was sent to 

the assessee revisionist but the same was 

not accepted and the service was deemed 

to be sufficient by refusal. However, there 

is nothing on record to show that any 

notice of the proceedings was sent to the 

assessee revisionist by registered post.  
  Rule 72 of the Rules framed 

under the Act provides for the mode of 

service of notice of the proceedings under 

the Act.  
  In addition to the service of 

notice of the proceedings through process 

server Sub-Rule (h) of Rule 72 provides 

that the authorities shall simultaneously 

issue notice, order or summon for service 

by post.  
  The aforesaid Sub-Rule (h) of 

Rule 72 of the Rules clearly envisages 

that in addition to the personal service 

through process server, sending of notice 

by registered post is mandatory.  
  This mandatory provision has 

not been followed in the present case as is 

evident from the record produced.  
  In view of the aforesaid facts 

and circumstances, the contention of 

assessee revisionist that he was not served 

with any notice of the proceedings has 

force. Accordingly, as the service of 
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notice by post is mandatory and in 

addition to service by process server, the 

above question is answered in favour of 

the assessee revisionist and against the 

revenue holding that the authority was not 

competent to cancel the registration of the 

assessee/revisionist without issuing notice 

to him by registered post simply on the 

basis of service of process server by 

refusal."  
 

 25.  The Division Bench judgement 

in the case of petitioner itself and Sri 

Balaji Enterprises (supra) a clear 

procedure for service on notice has been 

prescribed which has not been followed 

by the respondent in the case in hand.  
 

 26.  The record further reveals that the 

notice by affixation has been made on the 

earlier address of the petitioner even without 

satisfying the conditions as mentioned in the 

Rule. Even after service of notice by 

affixation, no such report has been brought 

on record as provided under the Rules.  
 

 27.  In spite of the fact being within 

the knowledge of the respondent that the 

petitioner has changed the place of 

business to the new address still notice by 

affixation has been made in the earlier 

address. This fact is also came to the 

notice of this Court in earlier two rounds 

of litigation filed by the petitioner in Writ 

Nos. 80 and 168 of 2016 and Writ No. 

546 of 2016 which has been allowed with 

the cost of Rs. 2 lac and Rs. 50,000/-.  
 

 28.  The record further reveals that 

the impugned order has been passed in 

gross violation of the provision of the Act 

and without proper service of notice upon 

the petitioner. The said fact could not also 

be disputed by the learned counsel for the 

respondent.  

 29.  In view of the facts and 

circumstances of the case as stated above, 

the impugned order dated 31.3.2017 for 

the assessment year 2013-14 under the 

U.P. Act 2008 and CST Act are hereby set 

aside.  
 

 30.  It is made clear that respondents 

are permitted to initiate the proceeding by 

issuing notice at the current address of the 

petitioner, if any, in accordance with law.  
 

 31.  The writ petition is accordingly 

allowed.  
---------- 

 

(2019)10ILR A 1095 

 

APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 02.09.2015 
 

BEFORE 

 
THE HON'BLE AMRESHWAR PRATAP 

SAHI, J. 
THE HON’BLE PRAMOD KUMAR 

SRIVASTAVA, J. 
 

Contempt No. 37 of 2006 
 

Smt. Maya Niranjan                 ...Appellant 
Versus 

Phuleashwar & Anr.           ...Respondents 
 
Counsel for the Appellant: 
Sri B.P. Singh, Sri Ram Babu Yadav, Sri 

Shashi Nandan 
 
Counsel for the Respondents: 
Sri R.B. Tripathi, A.G.A., Sri Krishan Ji 
Khare 
 
A. Contempt of Courts Act, 1971- Section 
19 - Delay in payments by appellant -
wilfully and deliberately disobeying the 

orders of the High Court - the subsequent 
payments clearly establish that the said 
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payments were wilfully and deliberately 
delayed for more than four and a half 

years - the appellant has substantially 
contributed obstructions for more than 
four and a half years - subsequent 

payments, therefore, do not absolve the 
appellant of the contempt that was earlier 
committed - the officers who succeeded 

the appellant were also punished. Hence, 
the non-compliance of the judgment is 
clearly established and therefore the 
conviction and punishment have to be 

upheld. (Para 4, 5, 7, 16, 22, 24 to 36) 

 
Contempt Appeal Disposed of (E-6) 
 

(Delivered by Hon’ble Amreshwar Pratap 

Sahi, J. & Hon’ble Pramod Kumar 

Srivastava, J.) 
 

 1.  Heard Sri Shashi Nandan, learned 

Senior Counsel for the appellant and Sri 

R.B. Tripathi, learned counsel for the 

respondent no. 2.  
 

 2.  This contempt appeal under 

Section 19 of the Contempt of Courts Act, 

1971 assails the conviction and 

punishment awarded by the learned 

Single Judge in Contempt Petition No. 

1487 of 2001 whereby the appellant was 

sentenced to two months simple 

imprisonment with a fine of Rs. 2000/- 

and in case of default to further undergo 

one month imprisonment. A direction was 

given to send the copy of the order to the 

Chief Secretary, Government of Uttar 

Pradesh, Secondary Education, U.P. 

Lucknow with the hope that the matter 

would also be dealt with administratively 

against the appellant.  
 

 3.  The conviction was brought home 

on account of the charge that was framed 

against the appellant for showing cause as 

to the wilful and deliberate violation, and 

defiance, of the judgment and order of a 

learned Single Judge of this Court dated 

21st February, 2000 in Writ Petition No. 

2022 of 1995 as confirmed by a division 

bench in Special Appeal No. 295 of 2000 

vide judgment dated 19th April, 2000. 

While proceeding to frame charges, the 

learned Single Judge took notice of a 

communication dispatched by the 

appellant under her signatures dated 9th 

May, 2000 which is extracted 

hereinunder:-  
 
^^v0'kk0 i=kad@                  @2000&2001  
Jherh ek;k fujatu ftyk fo|ky; fujh{kd ¼f}rh;½ 

bykgkcknA  
                                    

fnukad % 09&05&2000  
Lis'ky vihy la[;k&295@2000 iz/kkukpk;kZ] txr 

rkju xYlZ ba0dk0] bkykgkckn cuke e.Myh; mi 

f'k{kk funs'kd ¼ek/;fed½ ,oa vU; esa ekuuh; mPp 

U;k;ky; }kjk vkns'k fn0% 19&4&2000 ikfjr fd;k 

x;k gS ftlesa ;kfpdk la[;k&2022@1995 

iz/kkukpk;kZ] txr rkju xYlZ b.Vj dkyst] 

bkykgkckn cuke mi f'k{kk funs'kd ¼ek/;fed½ esa 

ikfjr fu.kZ; fn0 21&2&2000 dks lgh ekurs gq;s 

ekuuh; ttksa us Lis'ky vihy [kkfjt dj nh gSA 

Lis'ky vihy [kkfjt gks tkus ls Jh Qqys'oj 

ifjpkjd dks fcuk dke ds fn0 01&08&94 ls 

'kklu@foHkkx dks osru nsuk iM+sxk ftlls 'kkldh; 

/ku dk nq:i;ksx gksxkA lqyHk lanHkZ gsrq Lis'ky 

vihy dh Nk;k izfr] rFkk mlesa ikfjr vkns'k 

fnukad 19&4&2000 dh Nk;k izfr] ;kfpdk la[;k& 

2022@1995 esa ekuuh; U;k;ky; }kjk ikfjr vkns'k 

fnukad 21&2&2000 dh Nk;k izfr rFkk izdj.k ds 

lEcU/k esa laf{kIr bfrgkl vkfn vfHkys[k bl fuosnu 

ds lkFk izsf"kr gS fd ekeys dk v/;;u dj vfxze 

dk;Zokgh gsrq funsZ'k nsus dk d"V djsaA  
   pwWfd izdj.k 10 o"kZ rd QthZ 

tUefrfFk c<+k ysus ls lEcfU/kr gS ftlls 'kklu ij 

vuko';d O;; Hkkj c<+sxkA ,slh fLFkfr esa izdj.k ds 

lEcU/k esa vko';d fu.kZ; ysdj vko';d dk;Zokgh 

ds fy;s bl dk;kZy; dks funsZ'k nsus dk d"V djsa 

rkfd vkids funsZ'k ds vuqikyu esa vko';d 

dk;Zokgh dh tk ldsA  
layXud% ;FkksDr~A 
g0 &  
Jh vèr izdk'k 
Jherh ¼ek;k fujatu½  
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f'k{kk funs'kd ¼ek/;fed½  
mRrj izns'k y[kuÅ  
v0'kk0 i0̀la0@@2000&2001          rnfnukWd%  
mDr dh izfrfyfi fuEu dks lwpukFkZ ,oa vko';d 

dk;Zokgh gsrq iszf"krA  
Jherh lfjrk ;kno 
g0 &  
vij f'k{kk funs'kd ¼ek/;fed½ 
Jherh ¼ek;k fujatu½  
v0'kk0 i0̀la0@&&@2000&2001           

rnfnukWd%  
mDr dh izfrfyfi fuEu dks lwpukFkZ ,oa vko';d 

dk;Zokgh gsrq iszf"krA  
Jherh izseyrk flag 
g0 &  
mi f'k{kk funs'kd ¼ek/;fed½                   

Jherh ¼ek;k fujatu½  
f'k{kk funs'kky;] mRrj izns'k  
bykgkcknA^^  
 

 4.  The learned Single Judge found 

not only the said letter to be 

contemptuous but also found the 

affidavits that were filed in the 

proceedings to be further fortifying the 

charge of wilful and deliberate 

disobedience and an attitude of the 

appellant not to comply with the 

directions of the Court. The learned 

Single Judge came to the conclusion that 

it was the appellant who while acting as 

District Inspector of Schools, being the 

drawing and disbursing officer, had 

created hurdles in the execution of the 

order with a reprehensive defiance and it 

was her action to resist payments that 

were due as is evident from the letter 

dated 9th May, 2000 which clearly 

indicated her intention to "set the cat 

among the pigeons" which resulted in 

wilful defiance and non-compliance of the 

order of the learned Single Judge for four 

and a half years.  
 

 5.  The learned Single Judge 

thereafter also appears to have taken 

notice of the career of the appellant and 

described her as a veteran of contempt 

matters with about 60 contempt petitions 

pending against her.  
 

 6.  Sri Shashi Nandan has then 

invited the attention of the Court to the 

facts of the case which in a nutshell as 

under.  
 

 7.  Phuleshwar who was a Class IV 

employee of an Intermediate College 

raised a claim in relation to his 

reinstatement and payment of salary. Writ 

Petition No. 2022 of 1995 was filed by 

the Principal of the Institution contending 

that salary was being claimed by 

Phuleshwar on the strength of an 

alteration in the date of birth as a result 

whereof Phuleshwar would receive the 

same for a period of extra 10 years. This 

challenge raised in the writ petition by the 

Principal of the College, who is the 

appointing authority of a Class IV 

employee under the U.P. Intermediate 

Education Act, 1921 was rejected and the 

writ petition was dismissed on 21st 

February, 2000 with a further direction to 

the Principal and the District Inspector of 

Schools - II, the respondent no. 3 therein 

to reinstate Phuleshwar, the respondent 

no. 4 in the writ petition, in service and 

pay his entire arrears of salary within a 

period of two months from the date of 

production of a certified copy of the 

order.  
 

 8.  The Principal of the Institution 

aggrieved by the said judgment of the 

learned Single Judge preferred Special 

Appeal No. 295 of 2000 and the same was 

also dismissed on 19th April, 2000. Copies 

of the said judgments are on record.  
 

 9.  The said judgment was pressed 

into service for compliance by the 
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recipient of the salary upon which the 

appellant Smt. Maya Niranjan wrote the 

letter dated 9th May, 2000 that has been 

extracted hereinabove.  
 

 10.  The said letter taking notice of 

the judgment of the High Court 

categorically states that the Hon'ble 

Judges hearing the special appeal have 

dismissed the same and as a consequence 

thereof Sri Phuleshwar would be entitled 

for salary without doing work w.e.f. 

1.8.1994 and the department would have 

to compulsorily pay the same which 

would amount to a misutilization of 

government funds. The letter further 

recites that the matter is being forwarded 

for further examination and action for 

which appropriate instructions may be 

issued by the Director of Education to 

whom the letter was addressed.  
 

 11.  Thereafter the letter recites that 

since the matter relates to a fake and a 

forged date of birth having been 

manipulated increasing the period to 10 

years, the same would also amount to an 

unnecessary burden on the State 

Exchequer. In such a situation, decision 

be taken for appropriate action and 

instructions be issued to her office so that 

further action be taken in compliance 

thereof.  
 

 12.  It is admitted that the appellant 

was also holding charge of the post of 

District Inspector of Schools - I as well as 

District Inspector of Schools - II dealing 

with all institutions in the district of 

Allahabad both Boys and Girls. The 

institution where Phuleshwar was 

working was admittedly a Girls 

Institution, namely Jagat Taran Girls 

Intermediate College and was under a 

direct control of the District Inspector of 

Schools - II. The powers for disbursement 

of salary are conferred on the District 

Inspector of Schools in relation to 

employees of aided Secondary institutions 

under the Uttar Pradesh High Schools and 

Intermediate Colleges (Payment of 

Salaries of Teachers and other 

Employees) Act, 1971. The appellant was 

thus under a statutory obligation to ensure 

payments to the employee.  
 

 13.  Learned counsel for the 

appellant pointed out that the appellant 

was holding charge of these two posts 

even though she was working as a Deputy 

Director of Education, and she handed 

over charge of District Inspector of 

Schools - I on 4th August, 2000 and 

District Inspector of Schools - II on 3rd 

October, 2000. Thus on the date when the 

judgment was delivered and even 

thereafter when the letter dated 9th May, 

2000 was written, the appellant continued 

to hold charge as the District Inspector of 

Schools - II as well. It may be reiterated 

that District Inspector of Schools - II was 

the respondent no. 3 in the writ petition. 

Thus the responsibility of obedience to 

the orders of the High Court was clearly 

on the appellant on the delivery of the 

judgment and which fact is also evident 

from the letter dated 9th May, 2000 

written by the appellant herself seeking 

instructions in the matter.  
 

 14.  Since the payment was not 

released for a fairly long time, the 

employee was left with no option but to 

file a contempt application no. 522 of 

2001 arraying therein four officials. It 

may be remembered that the contempt 

was filed much after the appellant had 

handed over charge to the new 

incumbents of the office of District 

Inspector of Schools - I and District 
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Inspector of Schools - II, namely Smt. 

Santwana Tiwari and Smt. Farhana 

Siddiqui. Sri Satyanarain Srivastava was 

the Finance and Accounts Officer in the 

year 2001 when the said contempt 

application was filed arraying these 

persons.  
 

 15.  It appears that thereafter another 

contempt application was filed being 

Contempt Application No. 1487 of 2011 

where the appellant Smt. Maya Niranjan 

was arrayed as opposite party. Thus the 

appellant was also sought to be proceeded 

against and after notices were issued both 

contempt matters proceeded together but 

later on the contempt petition of the 

appellant appears to have been not taken 

up when the earlier contempt application 

no. 522 of 2001 came to be heard against 

the officials referred to hereinabove. 
 

 16.  It may be also noticed that the 

contempt petitions in both matters were 

heard by the same learned Single Judge 

and decided by him. Contempt Petition 

No. 522 of 2001 was ultimately decided 

on 20th September, 2004 holding Smt. 

Farhana Siddiqui and Sri Satyanarain 

Srivastava of having wilfully and 

deliberately disobeyed the judgment 

referred to hereinabove and they were 

sentenced with two months imprisonment 

coupled with fine and further 

compensation was awarded keeping in 

view the alleged non-payments to Sri 

Phuleshwar.  
 

 17.  It may be however noticed that 

before the delivery of the said judgment, 

in the contempt filed against the appellant 

namely Contempt Petition No. 1487 of 

2001, charges were framed against her on 

11th August, 2004. This contempt was 

taken up thereafter and the judgment was 

delivered giving rise to this appeal on 5th 

November, 2004 whereby the appellant 

has been convicted and sentenced as 

referred to hereinabove.  
 

 18.  Contempt Appeal No. 16 and 

Contempt Appeal No. 17 of 2004 were 

filed by Smt. Farhana Siddiqui and 

Satyanarain Srivastava arising out of the 

judgment dated 20th September, 2004.  
 

 19.  In the matter of the appellant the 

present appeal was filed as a defective 

appeal no. 11 of 2004 now given a regular 

number as Appeal No. 37 of 2006 in 

which an interim order was passed staying 

the operation of the judgment on 

5.11.2004. Against the said interim order 

passed in this appeal Phuleshwar filed 

Special Leave to Appeal No. 819 of 2005 

before the Apex Court that was dismissed 

on 24th January, 2005.  
 

 20.  This appeal remained pending, 

but the two appeals which were filed by 

Farhana Siddiqui and Satyanarain 

Srivastava against their convictions and 

sentence, were taken up and were decided 

by a division bench of this Court on 15th 

September, 2005.  
 

 21.  This appeal has remained 

pending for 10 years thereafter.  
 

 22.  The judgment of conviction and 

sentence against Farhana Siddiqui and 

Satyanarain Srivastava was upheld in the 

above mentioned appeals with a 

modification to the effect that the 

conviction was founded on valid grounds 

but the extreme punishment of 

imprisonment of two months was held not 

to be desirable on the facts as brought 

before the Court. Accordingly, while 

upholding the conviction, the division 
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bench suitably modified the sentence by 

reducing the sentence of imprisonment. 

Rest of the sentence was maintained. A 

copy of the said judgment has been placed 

by Sri Shashi Nandan before us.  
 

 23.  Sri Shashi Nandan has then 

advanced his submissions in this appeal 

contending that firstly the letter dated 9th 

May, 2000 is an interdepartmental letter 

written by the appellant in terms of the 

instructions contained in the circular of 

the Director dated 21st April, 1993. He 

has invited the attention of the Court, 

particularly to Paragraph 1 of the said 

circular which is extracted hereinunder:-  
 
  ^^1& U;k;ky;ksa }kjk oknksa@fjV 

;kfpdkvksa ds izlax esa ;fn Hkqxrku ds ,d i{kh; 

vkns'k tkjh fd;s x;s gksa rks rRdky iwjh rF;kRed 

fLFkfr ls lEcfU/kr U;k;ky;ksa esa izkFkZuk&i= nsdj 

'kkldh; vf/koDrk ds ek/;e ls vkns'k la'kksf/kr 

djkus dh dk;Zokgh rRijrk ls dh tk;A ;fn 

foHkkxh; vf/kdkjh }kjk U;k;ky; }kjk fn;s x;s 

volj dk ykHk ugha mBk;k tkrk gS vkSj 'kklu dk 

i{k U;k;ky; esa le; ls izLrqr u djus ds dkj.k 

,d i{kh; fu.kZ; gksrk gS rks mlds fy, lEcfU/kr 

vf/kdkjh@deZpkjh nks"kh ekus tk;saxs rFkk muds 

fo:) dBksj dk;Zokgh dh tk;xhA ;fn U;k;ky; ds 

vkns'k dk vuqikyu rRdky fd;k tkuk visf{kr gks 

rks U;k;kyh; vkns'k dh lR;kfir izfr Hkstrs gq, 

lEiw.kZ fLFkfr dks n'kkZrs gq, /kukoaVu dh ekax 

fu/kkZfjr izfdz;k ls dh tkuh pkfg,A ;fn ekeys esa 

iqufoZpkjkFkZ izR;kosnu@vihy djus dh vok';drk 

le>h tk;xh rks mlds fy, leLr 

vfHkys[k@i=kofy;kWa fo'ks"k okgd ds ek/;e ls 

izsf"kr djds vko';d vkns'k@funsZ'k funs'kky; ls 

le; ls izkIr djsaxsA ,sls ekeyksa esa foyEc ds fy;s 

dksbZ dkj.k vFkok vk/kkj ekU; ugha gksxkA^^  
 

 24.  He submits that it is in view of 

such interdepartmental instructions that 

the appellant in good faith sought 

instructions from the Director of 

Education for making payments to 

Phuleshwar. He submits that the said 

letter was only seeking instructions and 

was in no way intended or designed to 

wilfully and deliberately flout the 

directions of the judgment of the learned 

Single Judge or the Division Bench. He 

therefore submits that this letter does not 

in any way convey any perception of a 

wilful and deliberate disobedience so as to 

constitute a civil contempt making it 

punishable under the Contempt of Courts 

Act, 1971. In addition to this, he also 

urges that the entire judgment of the 

learned Single Judge does not record any 

specific finding or reason so as to bring 

the act of the appellant within the fold of 

deliberate and wilful disobedience.  
 

 25.  The second contention of Sri 

Shashi Nandan is that the entire judgment 

of the learned Single Judge is also 

overwhelmingly capped with certain 

perceptions about the officer and her 

functioning as well as her involvement in 

other contempt matters which was neither 

the basis of the charge nor could it had 

been taken into account for having 

punished the appellant. He submits that it 

appears that the said perception also has 

probably weighed with the learned Single 

Judge heavily to bring about the 

punishment of imprisonment.  
 

 26.  The third argument of Sri Shashi 

Nandan is that even assuming though not 

admitting that disobedience was allegedly 

committed by the appellant and there was 

some default in payment to Sri 

Phuleshwar then in that event the 

judgment of the division bench in 

contempt appeal no. 16 and contempt 

appeal no. 17 of 2004 dated 15.9.2005 

should be taken into account at least to 

reduce the punishment, particularly with 

regard to the sentence of imprisonment. 

He therefore submits that the incident of 

the alleged disobedience being at par with 
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that of Farhana Siddiqui and Satyanarain 

Srivastava, this Court may not be justified 

in upholding the sentence of 

imprisonment, as a coordinate bench has 

deleted the said sentence after taking into 

account the circular dated 21.4.1993 of 

the Director, and the interdepartmental 

procedure. He contends that the validity 

of such actions on the basis of the circular 

has been upheld in that case and to that 

extent the same reasoning should be 

adopted for the purpose of setting aside 

the imposition of sentence on the 

appellant.  
 

 27.  The fourth argument of Sri 

Shashi Nandan is that the presumption 

drawn by the learned Single Judge of 

deliberately and wilfully forestalling any 

attempt of payment by the appellant is 

also not justified, inasmuch as, unless the 

funds were released by the Directorate, 

the payment was not possible and which 

actually took place during the pendency 

of these proceedings under the order of 

the Director of Education dated 31st July, 

2004 whereafter the entire dues to the 

employee were paid on 2nd August, 2004.  
 

 28.  The submission of Sri Shashi 

Nandan, therefore, is that when the 

learned Single Judge proceeded to frame 

the charges on 11th August, 2004 against 

the appellant the judgment had already 

been complied with, with payment to Sri 

Phuleshwar on 2nd August, 2004 prior to 

that. He therefore submits that this 

mitigating circumstance does not appear 

to have been taken into account while 

imposing the punishment on the appellant.  
 

 29.  Having heard Sri Shashi Nandan 

and having considered the submissions 

raised, the first question is as to whether 

the learned Single Judge has arrived at 

any conclusion of wilful and deliberate 

disobedience or not. To this extent, we 

clearly find a clear recital contained in the 

judgment after discussion of the entire 

material on record that the act of the 

appellant including the contents of the 

letter dated 9th May, 2000 and her 

affidavits filed on record before the 

learned Single Judge clearly resulted in 

wilful defiance and non compliance of the 

order for four and a half years, though it 

was to be complied within one month. 

This satisfaction has been categorically 

recorded by the learned Single Judge at 

internal page 16 of the impugned 

judgment. The contention therefore of Sri 

Shashi Nandan that the learned Single 

Judge has not recorded any such finding 

or satisfaction does not appear to be 

correct.  
 

 30.  The second question is about the 

argument advanced as to whether the 

letter dated 9th May, 2000 and its 

contents are a mere communication 

seeking instructions or they do convey 

any wilful or deliberate disobedience. We 

have hereinabove appropriately to the best 

of our ability translated the contents of the 

letter highlighted above and we find in no 

unequivocal terms that the appellant has 

time and again asserted in the letter that 

the payment as a result of the judgment of 

the High Court would amount to 

misutilization of government funds on 

account of the alleged manipulation in the 

date of birth of the employee Phuleshwar 

which would result ultimately in an 

unnecessary burden on the State 

Exchequer. We are amazed at this 

expression of the officer who was clearly 

trying to sit in appeal and give an opinion 

as if she was under some authority to 

reverse what had been directed to be 

delivered under the judgments of this 
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Court in the writ jurisdiction. The 

expressions used in the letter clearly 

establish that the appellant was not 

seeking instructions for compliance but 

was suggesting a loss that was to be 

caused on account of the judgment. The 

appellant, who was the drawing and 

disbursing officer obliged to make 

payments, instead of compliance was 

resisting payment and proceeding not as 

per the judgment but was seeking a 

direction from the Director without even 

referring to the circular of 1993, as if the 

Director could have exercised his 

authority contrary to the judgment of the 

High Court.  
 

 31.  The recitals contained in the said 

letter were therefore clearly designed to 

obviate the execution of the judgment of 

the High Court and which fact has been 

correctly construed by the learned Single 

Judge in the impugned judgment. We, 

therefore, find that the letter dated 9th 

May, 2000 is not only unhappily worded 

but is also a clear indication of the intent 

of the appellant to wilfully and 

deliberately forestall the execution of the 

judgment which is a clear defiance and 

therefore constitutes a civil contempt as 

defined under Section 2(c) read with 

Section 12 of the Contempt of Courts Act, 

1971. The learned Single Judge was, 

therefore, absolutely justified in framing 

the charge and arriving at the conclusion 

that the act of the appellant amounted to 

wilful and deliberate disobedience, 

inasmuch as, this is admitted on record 

that she on the said date was already 

holding charge of District Inspector of 

Schools - II.  
 

 32.  The contention next raised by Sri 

Shashi Nandan is about the perceptions of 

the learned Single Judge in relation to the 

conduct and service and career of the 

appellant. It is correct that the same was 

not a matter of charge that was to be tried 

but that was a matter of record and that 

was also indicated in the judgment of the 

learned Single Judge which facts have not 

been explicitly denied. The institution of 

contempt petitions against the appellant 

does reflect on her attitude in either not 

understanding the orders of the High 

Court or her being incapable of trying to 

understand the judicial orders which in 

our opinion cannot be said to be an 

irrelevant consideration for the purpose 

punishing her for wilful and deliberate 

disobedience. Her bold and open 

expressions, therefore, amount to an 

obstinate act in trying to create 

obstructions in the implementation of 

judicial orders wilfully and deliberately. It 

is a different matter that the officer may 

have been exonerated in any other matter 

but this reflects on the career of an officer 

who is enjoined with the duty to comply 

with the judgment of the High Court 

especially where the officer has been 

arrayed as a party respondent and 

directions have been issued. The said 

perceptions of the learned Single Judge 

therefore may not have been necessary to 

prove the charge but they were absolutely 

necessary for the consideration of the 

imposition of punishment.  
 

 33.  Coming to the argument of 

subsequent compliance of the directions 

of the High Court and the payments made 

prior to the framing of the charge against 

the appellant, suffice it to say that a delay 

in the framing of the charge cannot be a 

ground or an excuse to absolve the 

appellant of her act of having committed 

the contempt in the year 2000 itself. The 

delay in the framing of the charge or the 

payments having been made is not a 
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relevant factor for judging the 

commission of an act by the appellant of 

wilfully and deliberately disobeying the 

orders of the High Court. To the contrary, 

the subsequent payments clearly establish 

that the said payments were wilfully and 

deliberately delayed to the recipient who 

was entitled to receive the same under a 

valid judgment of this Court towards 

which the appellant has substantially 

contributed obstructions. The same was 

delayed for more than four and a half 

years for which the appellant was also 

responsible in the circumstances indicated 

above. It is for this reason that the officers 

who succeeded the appellant namely 

Farhana Siddiqui and Satyanarain 

Srivastava were also punished and their 

punishment has been upheld by the 

division bench. This factor also therefore 

clearly traverses against the appellant and 

not in her favour. The subsequent 

payments, therefore, do not absolve her of 

the contempt that was earlier committed.  
 

 34.  We now come to the submission 

raised by Sri Shashi Nandan regarding the 

sentence of imprisonment and compared 

with that in the case of Farhana Siddiqui 

and Satyanarain Srivastava. We have 

carefully perused the judgment of the 

division bench dated 15.9.2005 and we 

find that the division bench while deleting 

the sentence of imprisonment of the 

aforesaid two officers has taken notice of 

the communication sent by them pleading 

justification on the strength of the circular 

dated 21st April, 1993. We have not been 

able to find any adverse observation by 

the division bench in relation to the 

language utilised by the aforesaid two 

officers in the letters sent by them to the 

Director to be offensive or contemptuous. 

The finding recorded is that the said 

officers had sent letters only for guidance 

and financial release and disbursement of 

payments under the circular dated 21st 

April, 1993 which was justified. There is 

no finding recorded by the division bench 

that the said contemnors had used any 

such language which can be compared 

with that of the appellant as expressed in 

her letter dated 9th of May, 2000. No such 

material has been placed before us. 

Consequently, the contention of Sri 

Shashi Nandan that the said factors should 

be taken into account keeping in view the 

judgment of the division bench does not 

on parity appeal to us at all. The reason 

being that the contents of the letter dated 

9th May, 2000 has been found by us to be 

clearly contemptuous and intended to 

disobey the orders of this Court which 

does not appear to be in the case of 

Farhana Siddiqui and Satyanarain 

Srivastava.  
 

 35.  Now coming independently to 

the issue as to whether the sentence 

should be reduced or not, for the reasons 

indicated not only hereinabove but also in 

the judgment of the division bench dated 

15th September, 2005 the non compliance 

of the judgment is clearly established and 

therefore the conviction and punishment 

has to be upheld. However, on the facts 

and circumstances of the present case we 

while upholding the conviction of the 

appellant reduce the sentence of 

imprisonment only to a period of one 

month. For this the reasons, apart from 

the contents of the letter dated 9.5.2000, 

are also that this officer was found by the 

learned Single Judge to have returned 

back after a couple of months managing 

her stay at Allahabad that has been 

narrated in the judgment. Her conduct 

cannot be compared with that of the other 

officers who have been punished. The 

appellant therefore deserves the extreme 



1104                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

punishment of imprisonment as well. The 

appeal stands disposed of with the said 

modification.  
 

 36.  Learned counsel for the 

appellant prayed that sometime may be 

granted as the appellant may seek her 

remedy against our judgment before a 

higher forum. We, therefore, provide that 

the our judgment delivered today, 

resulting in the coming into effect of the 

punishment order shall remain suspended 

for a period of fifteen days. In the event 

the appellant does not succeed in getting 

any further redressal within fifteen days, 

she shall surrender to serve out the 

sentence thereafter.  
---------- 
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(Delivered by Hon’ble Surya Prakash 

Kesarwani, J.) 
 

 1.  Heard Sri Atul Dayal, learned 

Senior Advocate assisted by Sri Ayush 

Khanna, learned counsel for the 

defendant-revisionist and Sri Manish 

Tandon, learned counsel for the plaintiff-

respondent.  
 

 Facts:-  
 

 2.  Briefly admitted facts of the 

present case are that the plaintiff-

respondent is the owner and landlord of 

House No.76/184, Sabji Mandi, Kanpur 

Nagar, which is bounded by east, west 

and south side by public lane and on the 

northern side by House No.76/183. An 

open portion of the said house 

measuring 9 feet x 9 feet with four 

pucca tanks (nad) for feeding of cattles 

and enclosed by boundary wall was let 

out by the landlord-respondent to the 

tenant-revisionist on a monthly rent of 

Rs.1000/-. The tenant-revisionist 

defaulted in payment of rent. Therefore, 

the landlord-respondent issued a notice 

dated 18.06.2016 by registered post, 

whereby he determined the tenancy and 

demanded arrears of rent from the tenant-

revisionist. The notice was served and yet 

neither the rent was paid nor the tenanted 

portion was vacated by the tenant-

revisionist. Therefore, the landlord-

respondent filed SCC Suit No.67 of 2016 

(Ram Kumar Yadav and another Vs. 

Munnu Yadav) which was decreed by the 

Additional District Judge/Judge Small 

Cause, Court No.13, Kanpur Nagar, by 

the impugned judgment and decree dated 

27.03.2019. In the aforesaid SCC Suit, six 

issues were framed. The issue no.1 

regarding landlord-tenant relationship was 

decided by the court below holding that 

the respondent is the landlord of the 

disputed accommodation of which the 

revisionist is the tenant. The issue no. 2 

was framed on the point as to whether 

provisions of U.P. Act 13 of 1972 are 

applicable? The averments made by the 

landlord that the provisions of U.P. Act 

13 of 1972 are applicable was not 

specifically denied by the tenant-

revisionist. Therefore, it was held that 

provisions of U.P. Act 13 of 1972 are 

applicable. The issue No.3 was framed on 

the point of default in payment of rent. 

The court below held that the tenant-

revisionist defaulted in payment of rent. 

The issue no.4 was framed as to whether 

the tenant-revisionist is entitled for the 

benefit of the provisions of Section 20(4) 

of U.P. Act 13 of 1972 ? The court below 

held that since arrears of rent was not paid 
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by the tenant-revisionist on the first date 

of hearing, therefore, the benefit of 

Section 20(4) of the Act is not available to 

the tenant-revisionist. The issue no.5 was 

framed as to whether the notice 

determining the tenancy was validly 

given. The court below recorded the 

finding that the tenancy was determined 

by a valid notice. The issue no.6 was 

framed as to grant of relief. On the basis 

of findings of fact recorded on issue nos. 

1 to 5 the court below found that the SCC 

Suit deserves to be decreed. 
 

 3.  Aggrieved with the impugned 

judgment and decree dated 27.03.2019, 

the tenant-revisionist has filed the present 

revision under Section 25 of the 

Provincial Small Cause Courts Act,1887 

(hereinafter referred to as "the Act, 1887). 
 

 Submission on behalf of tenant-

revisionist  
 

 4.  Sri Atul Dayal, learned counsel 

for the tenant-revisionist submits as 

under:- 
 

  (i) The impugned judgment 

dated 27.03.2019, passed by the 

Additional District Judge/Judge Small 

Cause Court No.13, Kanpur Nagar, is 

without jurisdiction inasmuch as the 

portion let out by the landlord-respondent 

to the tenant-revisionist is an open 

accommodation which is not a building 

within the meaning of Section 3(i) of U.P. 

Act 13 of 1972 and, therefore, the Judge 

Small Cause Court had no jurisdiction 

under Section 15 of the Act, 1887, to take 

cognizance of such a suit for eviction of 

tenant of an open land which stand ousted 

by Clause 4 of the 2nd Schedule to 

Section 15 of the Act, 1887. Reliance is 

placed upon judgments of this Court in 

Krishna Bhagwan Vs. District Judge, 

Bareilly and others, 1999(2) ARC 248 

(Para Nos.6 to 11), Raj Kishore Tandon 

and others Vs. District Judge, Etawah 

and others, 2006(1) ARC 880 (Para 4) 

and the judgment of Hon'ble Supreme 

Court in Surya Kumar Govindjee Vs. 

Krishnammal and others, (1990) 4 SCC 

343 (Para 17). 
  (ii) Since, the disputed property 

is not a building, therefore, under Section 

15 of the Provincial Small Cause Courts 

Act, 1887, the Judge Small Cause Court, 

lacked inherent jurisdiction to entertain 

the S.C.C. Suit No.67 of 2016. When a 

court lacks inherent jurisdiction, Section 

21 C.P.C. shall have no application. 

Reliance is placed upon judgments of 

Hon'ble Supreme Court in Harshad 

Chiman Lal Modi Vs. DLF Universal 

Ltd. and Another, (2005) 7 SCC 791 

(Para Nos. 30 to 33) and in Hasham 

Abbas Sayyad Vs. Usman Abbas 

Sayyad and others, (2007) 2 SCC 355 

(Paragraph Nos. 22 and 23 ). 
 

 Submission on behalf of landlord-

respondent  
 

 5.  Sri Manish Tandon, learned 

counsel for the landlord-respondents 

submits as under:- 
 

  (i) The accommodation let out 

by the landlord-respondent to the tenant-

revisionist is part and parcel of House 

No.76/184, Sabji Mandi, Kanpur Nagar, 

which is a building within the meaning of 

Section 3(i) of of U.P. Act 13 of 1972. 
  (ii) Without prejudice to the 

above, the tenant-revisionist has not taken 

any objection as has now been taken in 

the submissions aforenoted, either in his 

written statement or at any stage before 

the court below. Therefore, such an 
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objection can not be allowed to be taken 

before this Court in revision under 

Section 25 of the Act, 1887. Reliance is 

placed upon the judgment of Hon'ble 

Supreme Court in Om Prakash 

Agarawal Vs. Vishan Dayal and 

another, 2018 (3) ARC 652 (Paragraph 

Nos. 56, 59, 61 and 62) and a judgment 

of this Court in Madhyamik Shiksha 

Parishad Vs. IInd Additional District 

Judge, Allahabad, (2010) 2 ARC 396 

(Paragraph Nos. 10,11 and 12). 
 

 6.  The learned counsel for the 

tenant-revisionist has not made any other 

submissions before me except those 

aforenoted. 
 

 Discussion and findings  
 

 7.  The submission made by learned 

counsels for the parties give rise to the 

following questions for determination in 

this revision:- 
 

  (a) Whether a small roofless 

portion of House No.76/184, Sabji Mandi, 

Kanpur Nagar, with four pucca tanks for 

feeding cattle and surrounded by 

boundary wall let out by the landlord-

respondent to the tenant-revisionist, is a 

building within the meaning of Section 

3(i) of U.P. Act 13 of 1972 ?  
  (b) Whether the objection on the 

point of jurisdiction raised by the tenant-

revisionist for the first time in the present 

revision can not be allowed to be raised in 

view of the provisions of Section 21 of 

Civil Procedure Code ?  
 

 Question No.(a)  
 

 8.  The word "building" has been 

defined in Section 3(i) of U.P. Act 13 of 

1972, as under:- 

  "In this Act, unless the context 

otherwise requires-  
  i) "Building", means a 

residential or non-residential roofed 

structure and includes- 
  (i) any land (including any 

garden), garages and out-houses, 

appurtenant to such building ; 
  (ii) any furniture supplied by the 

landlord for use in such building ; 
  (iii) any fittings and fixtures 

affixed to such building for the more 

beneficial enjoyment thereof ;" 
 

 9.  Section 15 of the Act, 1887, 

provides for jurisdiction of Courts of 

Small Causes. Second Schedule to 

Section 15 (1) of the Act 1887, provides 

for suits excepted for the cognizance of a 

Court of Small Causes. Clause 4 of the 

2nd Schedule to Section 15(1) of the Act, 

1887, is relevant for the purposes of 

present case which is reproduced below:- 
 

  "Section 15(4)- a suit for the 

possession of immovable property or for the 

recovery of an interest in such property, but 

not including a suit by a lessor for the 

eviction of a lessee from a building after the 

determination of his lease and for the 

recovery from him of compensation for the 

use and occupation of that building after such 

determination of lease.  
  Explanation- For the purposes 

of this Article, the expression 'building' 

means a residential or non-residential 

roofed structure, and includes any land 

(including any garden), garages, out-

houses, appurtenant to such building, 

and also includes any fittings and fixtures 

affixed to the building for the more 

beneficial enjoyment thereof."  
 

 10.  In the case of Harish Chandra 

and another Vs. Mohd. Ismail and 
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others, (1990)4 SCC 493 (para 4), 

Hon'ble Supreme Court observed that 

open land would not be a building within 

the meaning of expression "building" 

under Section 3(i) of the U.P. Act 1972. 

In Sube Deen and others Vs. Satyawati 

Devi and another 1996 (28) ALR 415, a 

learned Single Judge of this Court held 

that "Adda" land used for sale of animals 

would not be a building within the 

meaning of Section 3(i) of U.P. Act 13 of 

1972. In Ashok Kapil Vs. Sana Ullah 

(Dead) and others (1996) 6 SCC 342 

(paras 6,10 & 11) Hon'ble Supreme 

Court held that a structure without roof 

cannot fall within the ambit of the 

definition of building under Section 3(i) 

of U.P. Act 13 of 1972, but where a 

structure remained a roofed building 

when it became vacant and the roof 

was later dismantled by the owner, so 

on the date of allotment order it 

remained roofless, would constitute a 

building. In paras 10 & 11 of the 

judgment in Ashok Kapil (supra), 

Hon'ble Supreme Court held as under:- 
 

  "10. Jurisdiction of the District 

Magistrate, therefore, is in respect of a 

building which is either vacant or which 

"has fallen vacant" or is about to fall 

vacant. If a structure was a building as 

per the definition at the time when it fell 

vacant, the District Magistrate, no doubt, 

gets jurisdiction to initiate proceedings 

for passing allotment order. But would he 

lose jurisdiction merely because the 

structure became roofless subsequently? 

No doubt, if we go by the definition in 

Section 3(i) stricto sensu, the structure 

without roof will cease to be building. But 

a roofless structure can still continue to 

be building outside the fixed borders of 

the definition. It is now necessary to 

notice that Section 3 of the Act, which 

contains all the definition clauses, 

prefaces with the words "unless the 

context otherwise requires". Thus the 

legislature which fixed contours for 

different expressions through the 

definition clauses has also provided 

sufficient play at the joints for contextual 

adaptations. In other words, contextual 

variations are not impermissible under 

the Act if such variations are necessary to 

achieve the object of the enactment. 

Outside the definition in Section 3 of the 

Act the word 'building' need not 

necessarily be a roofed structure for even 

roofless structures are, sometimes, used 

as buildings in certain circumstances.  
  11. Stroud's Judicial Dictionary 

(Vol.I of the 5th edn.) states that "what is a 

building must always be a question of degree 

and circumstances". Quoting from Victoria 

City Corpn. V. Bishop of Vancouver Island 

(1921)2 AC 384, (AC at p. 390), the 

celebrated lexicographer commented that " 

the ordinary and natural meaning of the 

word building includes the fabric and the 

ground on which it stands". In black's Law 

dictionary (5th Edn) the meaning of the 

building is given as "A structure or edifice 

enclosing a space within its walls, and 

usually, but not necessarily, covered with a 

roof" (emphasis supplied) The said 

description is recognition of the fact that 

roof is not necessary and indispensable 

adjunct for a building because there can be 

roofless buildings. So a building, even after 

losing the roof, can continue to be a 

building in its general meaning. Taking 

recourse to such general meaning in the 

present context would help to prevent a 

mischief." 
                                                                                                   

(Emphasis supplied by me)  
 

 11.  In Krishna Bhagwan's case 

(supra) Hon'ble Single judge held that a 
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suit for eviction of a tenant of an open 

land is beyond the jurisdiction of Small 

Cause Courts. In the said case an open 

land was let out. In Raj Kishore 

Tandon (supra), Hon'ble Single Judge 

explained the words "appurtenant" as used 

in Section 3(i) of U.P. Act 13 of 1972, 

and held as under:- 
 

  "3. Under Section 3(i) of the Act 

building is defined to mean a residential 

or non-residential roofed structure and 

includes-  
  (i) any land (including any 

garden) garages and out houses, 

appurtenant to such building; 
  4. Land appurtenant means so 

much land, which is necessary for proper 

enjoyment of the constructed portion. If in 

any land of several acres a small 

accommodation is constructed, the said 

constructed accommodation cannot be 

allotted alongwith the entire land of 

several acres. 
  6. According to the allegations 

in the writ petition the portion, which has 

been allotted, contains the construction 

over an area of about 200 square yards 

and the open land, which is shown to 

have been allotted and mentioned in the 

map, annexed alongwith Form B is 

about 20 bighas. Inspector had reported 

that servant quarters were in possession 

of other persons. Even those servant 

quarters have also been included in Form 

B. Inspector further found that Chaukidar 

employed by landlord was in possession 

of the portion in dispute. 
  7. In my opinion firstly the land, 

which has been allotted could never be 

allotted as the entire land can not be said 

to be the land appurtenant. It was 

virtually allotment of open land, which is 

not permissible. Secondly the allotment 

order is utterly illegal as no notice to the 

landlord was given after declaration of 

vacancy and before allotment as required 

by Rule 9 (3) of the Rules framed under 

the Act. Vacancy declaration and 

allotment was made by one and the same 

order. Rule 9(3) of the Rules framed 

under the Act is mandatory. The purpose 

of the said rule is to provide opportunity 

to the landlord to file release application 

if he so desires. The allotment order was 

therefore utterly illegal (vide R.L.Poddar 

Vs. A.D.J 2003 (2) ARC 629, 

C.K.Nagarkar Vs. A.D.J 2004 (2) ARC 

349 and Kusum Lata Yadav Vs. A.D.J 

2004 (2) ARC 789)." 
 (Emphasis supplied by me)  
 

 12.  In Govardhan Goyal and 

others Vs. Rishi Raj Singhal, 2013 (96) 

ALR 806 (Paras 23 to 28), a Bench of 

this Court held as under:- 
 

  "23. It is settled in law that the 

jurisdiction of a court has to be 

determined on the basis of the plaint 

allegations alone and on the defence 

taken in written statement. In Abdulla 

Bin Ali Vs. Galappa AIR 1985 SC 577 it 

has been clearly laid down that 

allegations in the plaint alone are 

relevant for deciding about the 

jurisdiction of the court. Thus, in view of 

the plaint allegations, the suit is for 

eviction from a building and for damages 

for its use and occupation. Accordingly, it 

is not excluded from the jurisdiction of the 

Small Causes Court.  
  24. It is but natural that when 

the landlord allowed a building to be put 

up on the open plot of land the character 

of the premises let out would 

automatically change with the raising of 

the constructions over it and the plot of 

land would not remain an open piece of 

land. 
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  25. A learned Single Judge of 

this Court in M/s. Kedar Nath Baij Nath 

and others Vs. Shri Ram Chandraji, Shri 

Jankiji, Shri Lakshmanji, Virajman 

Mandir and others 1991(1) ARC 420 has 

clearly laid down that a suit for eviction 

of a tenant in respect of the property 

where initially land alone was leased out 

but over which a building was constructed 

with the permission of the landlord, would 

be cognizable by a court of small causes. 
  26. In Sardar Gurcharan Singh 

Vs. Ist Additional District Judge, Kanpur 

and others 1994(1) ARC 546 His 

Lordship of this Court held that where a 

suit is filed treating the property as a 

building seeking eviction of the tenant, the 

suit would lie before the Court of Small 

Causes. 
  27. In simple terms, the nature 

of the property from which the eviction is 

claimed in the suit is material and not 

the nature of the property that may have 

been let out for the purposes of 

determining the jurisdiction of the Small 

Causes Court. 
  28. In view of the above, the 

revisionists can not escape from the 

jurisdiction of the Small Causes Court as 

the suit is essentially one for their 

eviction from the 'building' and not 

simplicitor from the land leased out." 
 (Emphasis supplied by me)  
 

 13.  In Ichchapur Industrial Co-

operative Society Ltd. Vs. the 

Competent Authority, Oil & Natural 

Gas Commission & Anr. , (1997)2 SCC 

42 (para 27), Hon'ble Supreme Court 

observed that where the definition clause 

is preceded by the words "unless the 

context otherwise requires", the definition 

has to be interpreted in the light of the 

context in which it is used. The aforesaid 

phrase has been similarly interpreted by 

Hon'ble Supreme Court in cases arising 

from rent matters. In K.V. Muttu Vs. 

Angamuthu Ammal (1997) 2 SCC 53 

(paras 10 to 13), Damadi Lal Vs. 

Parashram (1976) 4 SCC 855 (para 12) 

and Ashok Kapil (supra). 
 

 14.  The word "means" and 

"includes" used in Section 3(i) of the 

Act implies that the definition is 

exhaustive with respect to "residential 

or non residential roofed structure" 

unless the context otherwise requires 

but it is illustrative with respect to the 

inclusion part given in sub clauses i, ii 

and iii. The phrase "unless the context 

otherwise requires" indicates that while 

construing, interpreting and applying 

the definition clause, the Court has to 

keep in view the legislative mandate 

and intent and to consider whether the 

context requires otherwise. Where the 

definition is preceded with the phrase 

"unless the context otherwise requires" 

the connotation is that normally the 

definition as given in Section should be 

applied and given effect to but it may 

be departed from if the context 

otherwise requires. 
 

 15.  From bare perusal of the 

definition of "building" in Section 3(i) of 

the U.P. Act 13 of 1972, it is clear that 

unless the context otherwise requires, 

"building" means a residential or non 

residential roofed structure and includes 

any land (including any garden), garages 

and out-houses, appurtenant to such 

building; any furniture supplied by the 

landlord for use in such building and any 

fittings and fixtures affixed to such 

building for the more beneficial 

enjoyment thereof. As held by Hon'ble 

Supreme Court in Ashok Kapil (supra) a 

structure or edifice enclosing a space 
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within its walls, and usually, but not 

necessarily, covered with a roof is a 

building. Roof is not necessary and 

indispensable adjunct for a building 

because there can be roofless buildings. 

The "Building" as defined in Section 3 

(i) is a residential or non-residential 

roofed structure and includes any land 

(including any garden), garages and 

out-houses, appurtenant to such 

building. Therefore, an open land 

including any garden, garages and out-

houses, appurtenant to a roofed 

structure for its beneficial engagement 

shall be a building within the meaning 

of Section 3(i) of U.P. Act 13 of 1972. 
 

 16.  In the present set of facts the 

small accommodation let out by the 

landlord-respondent to the defendant-

revisionist is an integral part of the 

building bearing municipal No.76/184, 

Sabji Mandi, Kanpur Nagar. 

Therefore, the disputed 

accommodation, even though is 

roofless; is part of the house in 

question. Consequently, the disputed 

accommodation let out by landlord-

respondent to the tenant-revisionist is 

"building" as defined under Section 3(i) 

of the U.P. Act 13 of 1972. Question no. 

(a) is answered accordingly. 
 

 17.  In view of my answer to the 

question (a) there is no need to decide 

question (b) yet it would be suffice to 

observe that admittedly the competence of 

the court below to decide the SCC Suit in 

question was not raised by the tenant-

revisionist before the court below. 

Therefore, in view of the provisions of 

Section 21 of the Civil Procedure Code 

and the law settled by Hon'ble Supreme 

Court in the case of Om Prakash 

Agarawal (supra), such an objection can 

not be raised at this stage in Revision 

under Section 25 of the Act, 1887, 

inasmuch as such an objection could have 

been taken by the tenant-revisionist in the 

Court of first instance at the earliest 

possible opportunity. 
 

 18.  For all the reasons aforestated, it 

is held that the disputed accommodation 

is a building within the meaning of 

Section 3(i) of the U.P. Act 13 of 1972 

which was let out by the landlord-

respondent to the tenant-revisionist and 

the tenant-revisionist defaulted in 

payment of rent resulting in determination 

of tenancy. Therefore, the SCC Suit for 

eviction has been lawfully decreed by the 

impugned judgment. The findings 

recorded by the court below on the issues 

before it are the findings of fact which do 

not suffer from any perversity. Therefore, 

these findings of fact can not be interfered 

with. 
 

 19.  For all the reasons aforestated, I do 

not find any merit in this revision. Therefore, 

the revision is dismissed. However, there 

shall be no order as to costs. 
---------- 
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A. Motor Vehicles Act, 1988 - Section 
163-A – Murder - when claim 
maintainable - ‘murder simpliciter’, claim 

not maintainable - but if the death was a 
result of an act to ensure commission of 
another act of felony, while the vehicle 

was in use, then claim would be 
maintainable. 

Held:-If the Court comes to a conclusion that 

it was a case of ‘murder simpliciter’ that is, 
where the perpetrators of the crime had the 
intention of committing murder only, then, the 

claim under Section 163-A of the Motor 
Vehicles Act would not be maintainable – But, 
if the Court comes to a conclusion that it was 
a case of an accidental murder that is where 

the perpetrators of the act did not have any 
motive against victim but the death was a 
result of an act to ensure commission of 
another act of felony, while the vehicle was in 
use, then, the claim under Section 163A of the 
Motor Vehicles Act would be maintainable. 

(Para 14) 

Just because the truck was not looted, it 
cannot be said that the claim petition was not 

maintainable. It is proved that the vehicle was 
involved and just because he was murdered, it 
cannot be a ground for rejection of the claim 

petition -- incident occurred due to use of 
Motor Vehicle -- The deceased was a driver on 
the said vehicle and was on duty and during 

the course of employment, this incident 
occurred. (Para 13 & 15) 

First Appeal from Order partly allowed 

(E-5) 

Cases relied upon: - 

1.Rita Devi 7 ors. Vs New India Assurance Co. 
Ltd. & anr. (2000) 5 SCC 113, 

2.Oriental Insurance Co. Ltd. Vs Smt. Mainaz 
& ors. (2014) 3 T.A.C. 408 (All.) 

3.Kalim Khan & ors. Vs Fimidabee & ors. 
(2018) 3 T.A.C. 337 (SC) 

4.National Insurance Company Ltd. Vs Smt. 
Kusuma Devi 2007 T.A.C. 729 (All. 

5.Oriental Insurance Company Ltd. Vs Poonam 

Kesarwani & ors. 2008 LawSuit (All) 1557 

6.Ram Chandra Singh Vs Rajaram & ors. AIR 
2018 SC 3789 

6.Sunita & ors. Vs Raj. St. Road Transport 
Corporation & anr. 2019 LawSuit (SC) 190 

7.Mangla Ram Vs Oriental Insurance Company 
Ltd. & anr. (2018) 5 SCC 656 

8.Vimla Devi & ors. Vs National Insurance 
Company Ltd. & anr. (2019) 2 SCC 186 

9. National Insurance Co. Ltd. Vs Smt. 

Vidyawati Devi & 2 ors. F.A.F.O. No.2389 of 
2016 

10.National Insurance Company Ltd. Vs Pranay 

Sethi & ors. 2017 0 Supreme (SC) 1050 

11.Sarla Verma Vs Delhi Transport Corporation 
(2009) 6 SCC 121 

12.National Insurance Co. Ltd. Vs Mannat 
Johal & anr. (2019) 2 T.A.C. 705 (S.C.) 
 

(Delivered by Hon’ble Dr. Kaushal 

Jayendra Thaker, J.) 
 

 1.  Heard Sri Radhey Shyam, learned 

counsel for the appellant and Sri 

Pradyumn Kumar, learned counsel for the 

respondent-claimants. None appeared on 

behalf of owner. 
 

 2.  This appeal, at the behest of the 

National Insurance Co. Ltd., challenges 

the judgment and award dated 4.9.2008 

passed by Motor Accident Claims 

Tribunal/Special Judge, Mainpuri 

(hereinafter referred to as 'Tribunal') in 



2 All.                      National Insurance Company Vs Smt. Pushpa Devi & Ors.  1113 

M.A.C.P. No. 268 of 2002 awarding a 

sum of Rs.1,77,000/- with interest at the 

rate of 8% as compensation in favour of 

the respondent-claimants. 
 

 3.  Factual scenario as it emerges for 

the purpose of this Court is that the 

deceased and one another person was 

found dead in Truck No. UP-84 2403 

when they were going to load iron rods 

from Kanpur to Mainpuri. At about 12.45 

p.m. on 7.6.2002, the owner was informed 

about this fact and he lodged a First 

Information Report. The claimants 

preferred claim petition claiming that the 

deceased was 35 years of age and was 

earning Rs. 4500/- per month and they 

had become destitute and, therefore, 

claimed Rs.17,50,000/- with 18% rate of 

interest. 
 

 4.  The respondent-owner appeared 

before the Tribunal, accepted the age of 

the deceased, that the deceased was 

employed at his place, his vehicle was 

insured with Insurance Company and that 

his driver had proper driving license. The 

Insurance Company appeared before the 

Tribunal and filed its reply of negation 

contending that no cause of action arose 

against them that the deceased was not 35 

years of age as his age certificate was not 

filed, that there was breach of policy 

condition. 
 

 5.  The Tribunal on 31.1.2006 

framed four issues and returned the 

findings in favour of the claimants and 

against the Insurance Company holding 

that the claim petition was maintainable 

and allowed the same on the basis of 

evidence of P.W.1 and P.W.2 and held 

that the deceased was in employment. The 

witness withstood the cross-examination 

by Insurance Company. The Tribunal 

placed reliance on the decision of the 

Apex Court in Case of Rita Devi (Infra) 

and held in favour of the claimants. As far 

issue No. 2 is concerned, there is no 

dispute that the vehicle was insured, it had 

proper permit and that the documents 

were in order and, therefore, the said 

contention has not been raised. As for as 

issue No. 3 relating to license of the 

deceased-driver is concerned. the 

Insurance Company has disputed its 

liability contending that the driving 

license was fake as proved in M.A.C.P. 

No. 280 of 2002 and they should be 

exonerated. In view of this, the appeal 

requires to be decided. 
 

 6.  The learned counsel for the 

appellant has contended that the murder 

cannot be said to be giving cause of action 

to file a claim under the Motor Vehicles 

Act, 1988 (hereinafter referred to as 'Act, 

1988'). It is further contended that the 

compensation of Rs. 1,77,000/- is on the 

higher side. The truck was neither looted 

and despite that the Tribunal wrongly 

decided in favour of the claimants. It is 

further submitted that the license of the 

deceased-driver was not produced. It is 

further submitted that in Motor Accident 

Claims No. 280 of 2002 arising out of the 

same accident, the Tribunal held that the 

license was fake. This aspect should have 

been considered by the Tribunal. 
 

 7.  Sri Pradyumn Kumar, learned 

counsel for the claimants has relied on the 

decisions in Rita Devi and others Vs. 

New India Assurance Co. Ltd. and 

another, (2000) 5 SCC 113, Oriental 

Insurance Co. Ltd. Vs. Smt. Mainaz 

and Others, 2014 (3) T.A.C. 408 (All.) 

and Kalim Khan and others Vs. 

Fimidabee and others, 2018 (3) T.A.C. 

337 (SC) to contend that as per the 
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provisions of Section 166 of the Act, 

1988, the involvement of the vehicle is 

proved. There is no breach of policy 

conditions and as contended that the 

compensation awarded requires to be re-

evaluated as no amount under the head of 

future loss of income has been granted 

and that the amount under the head of non 

pecuniary damages is on the lower side. 
 

 8.  So as to appreciate the 

contentions raised by the counsels for the 

parties, this Court feels that the provision 

of Sections 147 and 166 of the Act, 1988 

be reproduced here which are as follows: 
 

  "147 Requirements of policies 

and limits of liability. --  
  (1) In order to comply with the 

requirements of this Chapter, a policy of 

insurance must be a policy which-- 
  (a) is issued by a person who is 

an authorised insurer; and  
  (b) insures the person or classes 

of persons specified in the policy to the 

extent specified in sub-section (2)--  
  (i) against any liability which 

may be incurred by him in respect of the 

death of or bodily injury to any person, 

including owner of the goods or his 

authorised representative carried in the 

vehicle] or damage to any property of a 

third party caused by or arising out of the 

use of the vehicle in a public place; 
  (ii) against the death of or 

bodily injury to any passenger of a public 

service vehicle caused by or arising out of 

the use of the vehicle in a public place: 
Provided that a policy shall not be 

required--  
  (i) to cover liability in respect of 

the death, arising out of and in the course 

of his employment, of the employee of a 

person insured by the policy or in respect 

of bodily injury sustained by such an 

employee arising out of and in the course 

of his employment other than a liability 

arising under the Workmen's 

Compensation Act, 1923 (8 of 1923) in 

respect of the death of, or bodily injury to, 

any such employee-- 
  (a) engaged in driving the 

vehicle, or  
  (b) if it is a public service 

vehicle engaged as conductor of the 

vehicle or in examining tickets on the 

vehicle, or  
  (c) if it is a goods carriage, 

being carried in the vehicle, or 
  (ii) to cover any contractual 

liability. 
  Explanation. --For the removal 

of doubts, it is hereby declared that the 

death of or bodily injury to any person or 

damage to any property of a third party 

shall be deemed to have been caused by 

or to have arisen out of, the use of a 

vehicle in a public place notwithstanding 

that the person who is dead or injured or 

the property which is damaged was not in 

a public place at the time of the accident, 

if the act or omission which led to the 

accident occurred in a public place.  
  (2) Subject to the proviso to 

sub-section (1), a policy of insurance 

referred to in sub-section (1), shall cover 

any liability incurred in respect of any 

accident, up to the following limits, 

namely:-- 
  (a) save as provided in clause 

(b), the amount of liability incurred;  
  (b) in respect of damage to any 

property of a third party, a limit of rupees 

six thousand:  
  Provided that any policy of 

insurance issued with any limited liability 

and in force, immediately before the 

commencement of this Act, shall continue 

to be effective for a period of four months 

after such commencement or till the date 
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of expiry of such policy whichever is 

earlier.  
  (3) A policy shall be of no effect 

for the purposes of this Chapter unless 

and until there is issued by the insurer in 

favour of the person by whom the policy is 

effected a certificate of insurance in the 

prescribed form and containing the 

prescribed particulars of any condition 

subject to which the policy is issued and 

of any other prescribed matters; and 

different forms, particulars and matters 

may be prescribed in different cases. 
  (4) Where a cover note issued 

by the insurer under the provisions of this 

Chapter or the rules made thereunder is 

not followed by a policy of insurance 

within the prescribed time, the insurer 

shall, within seven days of the expiry of 

the period of the validity of the cover 

note, notify the fact to the registering 

authority in whose records the vehicle to 

which the cover note relates has been 

registered or to such other authority as 

the State Government may prescribe. 
  (5) Notwithstanding anything 

contained in any law for the time being in 

force, an insurer issuing a policy of 

insurance under this section shall be 

liable to indemnify the person or classes 

of persons specified in the policy in 

respect of any liability which the policy 

purports to cover in the case of that 

person or those classes of persons" 
  166. Application for 

compensation.--  

 
  (1) An application for 

compensation arising out of an accident 

of the nature specified in sub-section (1) 

of section 165 may be made-- 
  (a) by the person who has 

sustained the injury; or  
  (b) by the owner of the 

property; or  

  (c) where death has resulted 

from the accident, by all or any of the 

legal representatives of the deceased; or 
  (d) by any agent duly authorised 

by the person injured or all or any of the 

legal representatives of the deceased, as 

the case may be: Provided that where all 

the legal representatives of the deceased 

have not joined in any such application 

for compensation, the application shall be 

made on behalf of or for the benefit of all 

the legal representatives of the deceased 

and the legal representatives who have 

not so joined, shall be impleaded as 

respondents to the application. 
  (2) Every application under 

sub-section (1) shall be made, at the 

option of the claimant, either to the 

Claims Tribunal having jurisdiction over 

the area in which the accident occurred, 

or to the Claims Tribunal within the local 

limits of whose jurisdiction the claimant 

resides or carries on business or within 

the local limits of whose jurisdiction the 

defendant resides, and shall be in such 

form and contain such particulars as may 

be prescribed: Provided that where no 

claim for compensation under section 140 

is made in such application, the 

application shall contain a separate 

statement to that effect immediately 

before the signature of the 

applicant.[***] 3(4) The Claims Tribunal 

shall treat any report of accidents 

forwarded to it under sub-section (6) of 

section 158 as an application for 

compensation under this Act." 
 

 9.  The decision in National 

Insurance Company Limited Vs. Smt. 

Kusuma Devi, 2007 T.A.C. 729 (All.) 

relied on by the counsel for the claimant 

before the Tribunal and nothing in the 

rebuttal has been proved by the Insurance 

Company. The owner in his written 



1116                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

statement contended that the vehicle was 

being driven by a qualified driver and, 

therefore, the said ground that the driver 

did not have proper driving license cannot 

be accepted. The Tribunal has held that it 

was the duty of the Insurance Company to 

prove the negative. The Tribunal has 

rightly relied on the judgment in Smt. 

Kusuma Devi (Supra) as the deceased 

had died. The widow submitted that she 

did not have the duplicate copy of the 

driving license. 
 

 10.  It is further contended that the 

owner in his reply has seen the license of 

the deceased and the judgment in 

M.A.C.P. No. 280 of 2002 was never 

placed before the Tribunal nor any 

rebuttal evidence was laid before the 

Tribunal. The submission here about 

M.A.C. P. No. 280 of 2002 cannot be 

found from the record of the Tribunal and 

just because in that matter some adverse 

inference was drawn, in this matter, the 

said cannot be made applicable unless it is 

proved that the driver did not have proper 

driving license or that the findings of 

M.A.C.P. No. 280 of 2002 were pressed 

into service. I do not think that the finding 

of the Tribunal required to be interfered 

with. The Insurance Company could have 

very well proved the negative. As far as 

the policy is concerned, the driver was 

covered in the said policy. There was 

proper permit. Just because the license 

was not produced by the claimants and a 

so called verification report of one Vineet 

Jain was produced without examining him 

on oath, a copy of the verification report 

and the appended photocopy of license of 

Chhavi Singh goes to show the license 

was issued by R.T.O., Mainpuri and the 

report of licensing authority of Agra was 

produced which shows that licensing 

authority from Agra had not issued 

license in name of Chhavi Singh. The 

Judgment of this Court in the Case of 

Smt. Kusma Devi (Supra) has been 

rightly relied by the Tribunal. 
 

 11.  I am supported in my view by 

the decision in Oriental Insurance 

Company Limited Vs. Poonam 

Kesarwani and others, 2008 LawSuit 

(All) 1557 wherein the Court has held as 

under: 
 

  "9. The question is whether the 

letter/certificate issued by Regional 

Transport Officer, Raipur (Chhatisgarh) 

can be considered to be a public 

document as defined in section 74 of the 

Indian Evidence Act, 1872, which 

required no proof or it was required to be 

proved by the person producing it before 

the tribunal by examining witnesses? A 

public document is a document that is 

made for the purpose of the public making 

use of it. When a public officer is under a 

duty to make some entries in the official 

book or register, the entries made therein 

are admissible in evidence to prove the 

truth of the facts entered in the official 

book or register. The entries are evidence 

of the particular facts which was the duty 

of the officer to record. The law reposes 

confidence in the public officer entrusted 

with public duties and the law presumes 

that public officers will discharge their 

duties with responsibility. A driving 

licence is issued under Chapter II of the 

Act. Section 26 of the Act makes it 

mandatory for the State Government to 

maintain a register known as State 

Register of Driving Licence. The entries 

with regard to issuance or renewal of 

driving licence by the licensing 

authorities which contains particulars of 

licence and the licence holder are entered 

by the Regional Transport Officer/the 
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licensing authority in discharge of their 

official duty enjoined by law. The State 

Register of Driving Licence is record of 

the acts of public officers. The State 

Register of Driving Licence is a public 

record. It can be inspected by any person. 

We are of the considered opinion that the 

State Register of Driving Licence is a 

public document as defined by Section 74 

of the Evidence Act.  
  10. Section 76 of the Evidence 

Act gives the right to obtain a certified 

copy of a public document which any 

person has a right to inspect on payment 

of fee. A certified copy of the entries made 

in the public record is required to be 

issued on payment of fee in Form-54 as 

laid down by Rule 150(2). Form-54 being 

a certified copy of a public document, 

namely, the State Register of Driving 

Licence, need not be proved by examining 

a witness. Once a certified copy of the 

entries made in the register maintained 

under section 26(1) read with Rule 23 is 

issued in Form-54 it is admissible in 

evidence under 77 of the Evidence Act, 

and no further proof of Form-54 by oral 

evidence by examining witnesses is 

required. 
  11. In the case in hand the 

information has not been furnished by the 

registering authority in Form-54. It had 

been provided in the following manner 

which is extracted below:- 
  "(Hindi matter omitted)  
  Sri M. Ibrahim  
  12. The aforesaid information is 

in the form of a letter written to the 

investigator appointed by the insurance 

company. It cannot be deemed to be a 

certificate or certified copy in Form-54 of 

the Rules. Deposit of fee would not 

convert the letter into a certificate under 

Rule 150. Therefore, the aforesaid letter 

issued by Regional Transport Officer, 

Raipur (Chhatisgarh) was required to be 

proved by the insurance company before 

the tribunal by oral evidence by 

examining witnesses. The insurance 

company had failed to lead any evidence 

to prove the aforesaid letter by examining 

witnesses before the tribunal. The tribunal 

rightly refused to place reliance on the 

letter dated 20.4.2005. 
  13. The learned counsel for the 

appellant has urged that the application 

filed by the insurance company before the 

tribunal on 19.7.2008 was illegally 

rejected. The application filed by the 

appellant under Order 12 Rule 2 of the 

Code of Civil Procedure to the effect that 

the claimant and the owner of the vehicle 

may be directed to either admit or deny 

the letter dated 20.4.2005 was rightly 

rejected by the tribunal on 19.7.2008 as 

the burden of proof was on the insurance 

company to prove that the driving licence 

of the driver of the offending truck was 

fake but the insurance company failed to 

discharge its burden. There is yet another 

to uphold the order of the tribunal dated 

19.7.2008. Under Rule 221 of The Uttar 

Pradesh Motor Vehicle Rules, 1998 only 

some of the provisions of the Code of 

Civil Procedure had been applied to the 

summary proceedings before the Motor 

Accident Claims Tribunal. The provisions 

of Order 12 Rule 2 having not been made 

applicable to the proceedings before the 

tribunal, the application filed by the 

insurance company was not maintainable. 
  14. The learned counsel for the 

appellant has lastly urged that the 

application filed by the appellant under 

Section 170 of the Act had illegally been 

rejected on 2.9.2006 by the tribunal and 

the appellant is also challenging this 

order in the appeal. We have examined 

the relief claimed in this appeal but we do 

not find that order dated 2.9.2006 had 
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been challenged by the appellant. After 

the application under Section 170 was 

rejected it was open to the appellant to 

challenge the order under the supervisory 

jurisdiction of this Court under Article 

227 of the Constitution of India. But the 

order dated 2.9.2006 cannot be 

challenged in an appeal, as an appeal 

under Section 173(1) of the Act lies only 

against the award of the Motor Accident 

Claims Tribunal and the order under 

Section 170 not being an award, no 

appeal would be maintainable against 

such an order. 
  15. For the aforesaid reasons, 

we do not find any merit in this appeal. 

The appeal fails and is accordingly 

dismissed." 
 

 12.  I am even supported in my view 

by the decision in Ram Chandra Singh 

Vs. Rajaram and Others, AIR 2018 SC 

3789 wherein it has been held that the 

Insurance Company did not examine any 

witness and did not come out with a case 

that the owner of the vehicle was aware 

that the license of the driver was a 

doubtful license and, therefore, it cannot 

be said that there was any breach of 

policy condition as envisaged in Section 

147 of the Motor Vehicles Act, 1988. 
 

 13.  Just because the truck was not 

looted, it cannot be said that the claim 

petition was not maintainable. It is proved 

that the vehicle was involved and just 

because he was murdered, it cannot be a 

ground for rejection of the claim petition. 
 

 14.  This Court in Smt. Mainaz and 

Others (Supra) has held as under: 
 

  9. To answer the aforesaid 

question it would be useful to examine the 

decision of the apex court in Rita Devi's 

case (supra) which has been relied by the 

Tribunal. In Rita Devi's case, the facts of 

the case were that an auto rickshaw 

driver was murdered in the process of 

stealing the auto-rickshaw. The question 

before the apex court was as to whether 

the death of auto rickshaw driver was on 

account of an accident arising out of the 

use of motor vehicle and, if so, whether a 

claim under section 163-A of the Motor 

Vehicle Act was maintainable. While 

deciding the said case, the apex court 

observed that from a reading of the 

provisions of section 163-A, a victim or 

his heirs are entitled to claim from the 

owner / Insurance Company a 

compensation for death or permanent 

disablement suffered due to accident 

arising out of the use of the motor vehicle, 

without having to prove wrongful act or 

neglect or default of any one. It was 

observed that if it is established by the 

claimants that the death or disablement 

was caused due to an accident arising out 

of the use of motor vehicle then they will 

be entitled for payment of compensation. 

As to whether murder, in a given 

situation, could be said to be caused due 

to an accident arising out of the use of 

motor vehicle, the apex court observed as 

follows:- 
   "10. The question, 

therefore is, can a murder be an accident 

in any given case? There is no doubt that 

"murder", as it is understood, in the 

common parlance is a felonious act where 

death is caused with intent and the 

perpetrators of that act normally have a 

motive against the victim for such killing. 

But there are also instances where 

murder can be by accident on a given set 

of facts. The difference between a 

"murder" which is not an accident and a 

"murder" which is an accident, depends 

on the proximity of the cause of such 
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murder. In our opinion, if the dominant 

intention of the Act of felony is to kill any 

particular person then such killing is not 

an accidental murder but is a murder 

simpliciter, while if the cause of murder 

or act of murder was originally not 

intended and the same was caused in 

furtherance of any other felonious act 

then such murder is an accidental 

murder."  
  Thereafter, the apex court 

proceeded to hold as follows:-  
   "14. Applying the 

principles laid down in the above cases to 

the facts of the case in hand, we find that 

the deceased, a driver of the 

autorickshaw, was dutybound to have 

accepted the demand of fare-paying 

passengers to transport them to the place 

of their destination. During the course of 

this duty, if the passengers had decided to 

commit an act of felony of stealing the 

autorickshaw and in the course of 

achieving the said object of stealing the 

autorickshaw, they had to eliminate the 

driver of the autorickshaw then it cannot 

but be said that the death so caused to the 

driver of the autorickshaw was an 

accidental murder. The stealing of the 

autorickshaw was the object of the felony 

and the murder that was caused in the 

said process of stealing the autorickshaw 

is only incidental to the act of stealing of 

the autorickshaw. Therefore, it has to be 

said that on the facts and circumstances 

of this case the death of the deceased 

(Dasarath Singh) was caused accidentally 

in the process of committing theft of the 

autorickshaw.  
   18. In the instant case, as 

we have noticed the facts, we have no 

hesitation in coming to the conclusion 

that the murder of the deceased (Dasarath 

Singh) was due to an accident arising out 

of the use of motor vehicle. Therefore, the 

trial court rightly came to the conclusion 

that the claimants were entitled for 

compensation as claimed by them and the 

High Court was wrong in coming to the 

conclusion that the death of Dasarath 

Singh was not caused by an accident 

involving the use of motor vehicle." 
  10. In the light of the law laid 

down by the apex court, in the instant 

case, what is, therefore, to be seen is 

whether from the evidence brought on 

record, it is proved that the death of 

Naseem Khan was as an incident of loot/ 

robbery/ dacoity, that is an "accidental 

murder", or "murder simpliciter". If this 

Court comes to a conclusion that it was a 

case of murder simpliciter that is, where 

the perpetrators of the crime had the 

intention of committing murder only, then, 

the claim under Section 163-A of the 

Motor Vehicles Act would not be 

maintainable. But, if this Court comes to 

a conclusion that it was a case of an 

accidental murder that is where the 

perpetrators of the act did not have any 

motive against victim but the death was a 

result of an act to ensure commission of 

another act of felony, while the vehicle 

was in use, then, the claim under Section 

163A of the Motor Vehicles Act would be 

maintainable. 
 

 15.  In that view of the aforesaid factual 

data, the contention that the petition was not 

maintainable cannot be accepted because 

there is an involvement of vehicle. The 

incident occurred due to use of Motor 

Vehicle. The deceased was a driver on the 

said vehicle and was on duty and during the 

course of employment, this incident occurred. 

Hence, the said ground fails and the findings 

of the Tribunal are upheld. 
 

 16.  The Motor Vehicles Act is a 

beneficial piece of legislation. It has been 
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time and again held that trappings of civil 

and criminal proceedings cannot be 

applied in a very strict manner. I am 

fortified in my view by the decisions in 

Sunita and others Vs. Rajasthan State 

Road Transport Corporation and 

Another, 2019 LawSuit (SC) 190, 

Mangla Ram Vs. Oriental Insurance 

Company Limited and Others, 2018 (5) 

SCC 656 and Vimla Devi and others 

Vs. National Insurance Company 

Limited and another, (2019) 2 SCC 186 
 

 17.  The compensation is ordered to 

be reassessed in view of the submission of 

Sri Pradyumn Kumar and in view of the 

decision in F.A.F.O. No.2389 of 2016 

(National Insurance Co. Ltd. Vs. Smt. 

Vidyawati Devi And 2 Others) decided 

on 27.7.2016. 
 

 18.  The deceased was 35 years of 

age at the time of accident and was 

survived by 6 dependants. The Tribunal 

has granted a sum of Rs.1,77,000/- with 

8% rate of interest. The Tribunal 

considered the income of the deceased to 

be Rs.15,000/- per year and deducted 

1/3rd holding that he would be spending 

that much amount on himself and granted 

multiplier of 17 and added Rs. 7,000/- for 

non-pecuniary damages. This amount 

requires to be re-evaluated. A driver in the 

year 2002 when the accident occurred can 

be safely held to be earning Rs.3,000/- per 

month. The owner did not give any 

certificate about his income, hence, 

Rs.3000/- per month would be proper 

amount. The submission counsel for the 

appellant that his age should be 

considered to be 50 years cannot be 

accepted as the Tribunal has relied on the 

post-mortem report at Exhibit 19/G. 

Hence his as considered by the Tribunal 

to be 35 years requires to be accepted and 

no fault can be found on this finding of 

fact by the Tribunal. 
 

 19.  Hence, the income of the deceased 

is held to be Rs.3,000/- per month namely 

Rs.36,000/- per year, to which as the deceased 

was below 40 years of age, 40 % of the 

income i.e. Rs. 14,400/- requires to be added 

as future income of the deceased in view of 

the decision in National Insurance 

Company Limited Vs. Pranay Sethi and 

Others, 2017 0 Supreme (SC) 1050 which 

would come to Rs.36,000+ 14,400 = 50,400/-. 

Deduction towards his personal expenses 

would be 1/3rd as he was survived by six 

dependants out of which three were minor. 

Hence, after deduction of 1/3rd, the annual 

datum figure available to the family would be 

Rs.33,600/-. As the deceased was in the age 

bracket of 31-35, the applicable multiplier 

would be 16 in view of the decision of the 

Apex Court in Sarla Verma Vs. Delhi 

Transport Corporation, (2009) 6 SCC 121. 

In addition to that, Rs.70,000/- is granted 

under the head of non-pecuniary damages in 

view of the decision in Pranay Sethi 

(Supra). Hence, the claimants are entitled to a 

total compensation of Rs.33,600 x 16 + 

70,000 = 6,07,600/-. 
 

 20.  However, the rate of interest 

which is 8% would be 7.5% in view of the 

latest decision of the Apex Court in 

National Insurance Co. Ltd. Vs. 

Mannat Johal and Others, 2019 (2) 

T.A.C. 705 (S.C.) wherein the Apex 

Court has held as under : 
 

  "13. The aforesaid features 

equally apply to the contentions urged on 

behalf of the claimants as regards the rate 

of interest. The Tribunal had awarded 

interest at the rate of 12% p.a. but the same 

had been too high a rate in comparison to 

what is ordinarily envisaged in these matters. 



2 All.                  New India Assurance Company Ltd. Vs Smt. Murti Devi & Anr.  1121 

The High Court, after making a 

substantial enhancement in the award 

amount, modified the interest component 

at a reasonable rate of 7.5% p.a. and we 

find no reason to allow the interest in this 

matter at any rate higher than that 

allowed by High Court."  
 

 21.  In view of the above, the appeal 

is partly allowed qua interest. The cross 

objection is allowed. The amount be 

deposited within 12 weeks from today 

with interest at the rate of 7.5% from the 

date of filing the of claim petition till the 

amount is deposited. 
 

 22.  Record and proceedings be sent 

back to the Tribunal forthwith. 
---------- 
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A. Motor Vehicles Act, 1939 - Section 95 

read with Section 92 (A) & Motor 
Vehicles Act, 1988 - Section 147 of is 
pari materia to Section 95. 

Held: - Learned Tribunal has threadbare 
discussed the difference in a contract of 

minimum liability contract as well as of 
statutory liability and in this case it is proved 
that where liability is not limited by cogent 

evidence from the policy itself that for 29 
passengers, extra premium of Rs. 348/- was 
charged. Third party insurance of Rs. 75/- 

was also charged, and therefore, in light of 
the decision of those days, the submission 
that policy was for limited purpose and 
liability was only Rs.15,000/- cannot be 

accepted. (Para 5) 

Appeal Fails (E-5) 

(Delivered by Hon’ble Dr. Kaushal 

Jayendra Thaker, J.) 
 

 1.  Heard Sri B. C. Naik, learned 

counsel for the appellant. 
 

 2.  By way of this appeal the 

Insurance Company has felt aggrieved by 

the judgment and decree dated 10th May, 

1989 in Motor Accident Claim Petition 

No. 92 of 1984 passed by Motor Accident 

Claims Tribunal/Additional District 

Judge, Allahabad granting a sum of 

Rs.33,000/-. 
 

 3.  Brief facts available from the record 

are that on 02.07.1984 accident occurred 

when the deceased was going on his bicycle at 

that point of time a Truck came rashly and 

negligently and dashed him and caused his 

death. Accident is not in dispute, and 

therefore, the claim petition was filed by the 

claimant against the driver and owner as well 

as Insurance Company of offending vehicle. 

Tribunal after hearing the parties and after 

taking into account the evidence on record 

allowed the claim petition and awarded a sum 

of Rs. 33,000/- in favor of the claimant. 
 

 4.  The main plank of submission is 

that under Section 95 (2) Motor Vehicles 

Act, 1939, the liability of the Insurance 
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Company was limited to Rs. 15,000/- 

only and the Tribunal has misread the 

cover-note and therefore, it is submitted 

that Tribunal committed an error in 

holding that as extra premium of Rs. 

348/- was charged, the liability was 

unlimited, and as separate charge for the 

passengers was taken, therefore, it is 

submitted that this finding is bad as no 

extra premium was charged for 

passengers and liability was only to Rs. 

15,000/-. 
 

 5.  The learned Tribunal has 

threadbare discussed the difference in a 

contract of minimum liability contract as 

well as of statutory liability and in this 

case it is proved that where liability is not 

limited by cogent evidence from the 

policy itself that for 29 passengers, extra 

premium of Rs. 348/- was charged. Third 

party insurance of Rs. 75/- was also 

charged, and therefore, in light of the 

decision of those days, the submission 

that policy was for limited purpose and 

liability was only Rs.15,000/- cannot be 

accepted. 
 

 6.  Section 95 reads with Section 92 

(A) of Motor Vehicles Act, 1939 reads as 

follows:- 
 

 "SECTION 95: Requirements of 

policies and limits of liability  
  (1) In order to comply with the 

requirements of this Chapter, a policy of 

insurance may be a policy which,- 
  (a) is issued by a person who is 

an authorised insurer391[or by a 

cooperative society allowed under section 

108 to transact the business of an insurer], 

and  
  [(b) insures the person or classes 

of persons specified in the policy to the 

extent specified in sub-section (2)-  

  (i) against any liability which 

may be incurred by him in respect of the 

death of or bodily injury to any person or 

damage to any property of a third party 

caused by or arising out of the use of the 

vehicle in a public place; 
  (ii) against the death of or 

bodily injury to any passenger of a public 

service vehicle caused by or arising out of 

the use of the vehicle in a public place;] 
  Provided that a policy shall 

not393[ * * * ] be required-  
  (i) to cover liability in respect of 

the death, arising out of and in the course 

of his employment, of the employees of a 

person insured by the policy or in respect 

of bodily injury sustained by such an 

employee arising out of and in the course 

of his employment Mother than a liability 

arising under the Workmen's 

Compensation Act, 1923 (8 of 1923), in 

respect of the death of, or bodily injury to, 

any such employee- 
  (a) engaged in driving the 

vehicle, or  
  (b) if it is a public service 

vehicle, engaged as a conductor of the 

vehicle or in examining tickets on the 

vehicle, or  
  (c) if it is a goods vehicle, being 

carried in the vehicle]; or 
  (ii) except where the vehicle is a 

vehicle in which passengers are carried 

for hire or reward or by reason of or in 

pursuance of contract of. employment, to 

cover liability in respect of the death of or 

bodily injury to persons being carried in 

or upon -or entering or mounting or 

alighting from the vehicle at the time of 

the occurrence of the event out of which a 

claim arises, or 
  (iii) to cover any contractual 

liability. 
  [Explanation.- For the removal 

of doubts, it is hereby declared that the 
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death of or bodily injury to any person, or 

damage to any property of a third party 

shall be deemed to have been caused by 

or to have arisen out of the use of a 

vehicle in a public place notwithstanding 

that the person who is dead or injured or 

the property which is damaged was not in 

a public place at the time of the accident, 

if the act or omission which led to the 

accident occurred in a public place.]  
  (2) Subject to the proviso to 

sub-section (1) a policy of insurance shall 

cover any liability incurred in respect of 

any one accident up to the following 

limits, namely:- 
  [(a) where the vehicle is a goods 

vehicle, a limit of396[one lakh and fifty 

thousand rupees] in all, including the 

liabilities, if any, arising under the 

Workmen's Compensation Act, 1923-, in 

respect of the death of, or bodily injury to, 

employees (other than the driver), not 

exceeding six in number, being carried in 

the vehicle; ]  
  [(b) where the vehicle is a 

vehicle in which passengers are carried 

for hire or reward or by reason of or in 

pursuance of a contract of employment,-  
  (i) in respect of persons other 

than passengers carried for hire or reward, 

a limit of fifty thousand rupees' in all; 
  [(ii) in respect of passengers, a 

limit of fifteen thousand rupees for each 

individual passenger;]  
  (c) save as provided in clause 

(d), where the vehicle is a vehicle of any 

other class, the amount of liability 

incurred; 
  (d) irrespective of the class of 

the vehicle, a limit of rupees [six 

thousand] in all in respect of damage to 

any property of a third party]. 
  (4) A policy shall be of no effect 

for the purposes of this Chapter unless 

and until there is issued by the insurer in 

favour of the person by whom the policy 

is effected a certificate of insurance j[ * * 

* ] in the precribed form and containing 

the prescribed particulars of any 

conditions subject to which the policy is 

issued and of any other prescribed 

matters; and different forms, particulars 

and matters may be prescribed in different 

cases. 
  [(4A) Where a cover note issued 

by the insurer under the provisions of this 

Chapter or the rules made thereunder is 

not followed by a policy of insurance 

within the prescribed time. the insurer 

shall, within seven days of the expiry of 

the period of the validity of the cover 

note, notify the fact to the registering 

authority in whose records the vehicle to 

which the cover note relates has been 

registered or to such other authority as the 

State Government may prescribe.]  
  (5) Notwithstanding anything 

elsewhere contained in any law, a person 

issuing a policy of insurance under this 

section shall be liable to indemnify the 

person or classes of persons specified in 

the policy in respect of any liability which 

the policy purports to cover in the case of 

that person or those classes of persons. 
 SECTION 92A: Liability to pay 

compensation in certain cases on the 

principle of no fault 
  (1) Where the death or 

permanent disablement of any person has 

resulted from an accident arising out of 

the use of a motor vehicle or motor 

vehicles, the owner of the vehicle shall, 

or, as the case may be, the owners of the 

vehicles shall, jointly and severally, be 

liable to pay compensation in respect of 

such death or disablement in accordance 

with the provisions of this section. 
  (2) The amount of 

compensation which shall be payable 

under subsection (1) in respect of the 
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death of any person shall be a fixed sum 

of fifteen thousand rupees and the amount 

of compensation payable under that sub- 

section in respect of the permanent 

disablement of any person shall be a fixed 

sum of seven thousand five hundred 

rupees. 
  (3) In any claim for 

compensation under sub-section (1), the 

claimant shall not be required to plead 

and establish that the death or permanent 

disablement in respect of which the claim 

has been made was due to any wrongful 

act, neglect or default of the owner or 

owners of the vehicle or vehicles 

concerned or of any other person. 
  (4) A claim for compensation 

under sub-section (1) shall not be defeated 

by reason of any wrongful act, neglect or 

default of the person in respect of whose 

death or permanent disablement the claim 

has been made nor shall the quantum of 

compensation recoverable in respect of 

such death or permanent disablement be 

reduced on the basis of the share of such 

person in the responsibility for such death 

or permanent disablement." 
 

 7.  Section 147 of Motor Vehicles 

Act, 1988 which is pari materia to Section 

95 reads as follows:- 
 

  "147 Requirements of policies 

and limits of liability. --  
  (1) In order to comply with the 

requirements of this Chapter, a policy of 

insurance must be a policy which-- 
  (a) is issued by a person who is 

an authorised insurer; and  
  (b) insures the person or classes 

of persons specified in the policy to the 

extent specified in sub-section (2)--  
  (i) against any liability which 

may be incurred by him in respect of the 

death of or bodily 27 [injury to any 

person, including owner of the goods or 

his authorised representative carried in 

the vehicle] or damage to any property of 

a third party caused by or arising out of 

the use of the vehicle in a public place; 
  (ii) against the death of or 

bodily injury to any passenger of a public 

service vehicle caused by or arising out of 

the use of the vehicle in a public place: 
  Provided that a policy shall not 

be required--  
  (i) to cover liability in respect of 

the death, arising out of and in the course of 

his employment, of the employee of a person 

insured by the policy or in respect of bodily 

injury sustained by such an employee arising 

out of and in the course of his employment 

other than a liability arising under the 

Workmen's Compensation Act, 1923 (8 of 

1923) in respect of the death of, or bodily 

injury to, any such employee-- 
  (a) engaged in driving the 

vehicle, or  
  (b) if it is a public service 

vehicle engaged as conductor of the 

vehicle or in examining tickets on the 

vehicle, or  
  (c) if it is a goods carriage, 

being carried in the vehicle, or 
  (ii) to cover any contractual 

liability. 
  Explanation. --For the removal 

of doubts, it is hereby declared that the 

death of or bodily injury to any person or 

damage to any property of a third party 

shall be deemed to have been caused by 

or to have arisen out of, the use of a 

vehicle in a public place notwithstanding 

that the person who is dead or injured or 

the property which is damaged was not in 

a public place at the time of the accident, 

if the act or omission which led to the 

accident occurred in a public place.  
  (2) Subject to the proviso to 

sub-section (1), a policy of insurance 
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referred to in sub-section (1), shall cover 

any liability incurred in respect of any 

accident, up to the following limits, 

namely:-- 
  (a) save as provided in clause 

(b), the amount of liability incurred;  
  (b) in respect of damage to any 

property of a third party, a limit of rupees 

six thousand:  
  Provided that any policy of 

insurance issued with any limited liability 

and in force, immediately before the 

commencement of this Act, shall continue 

to be effective for a period of four months 

after such commencement or till the date 

of expiry of such policy whichever is 

earlier.  
  (3) A policy shall be of no effect 

for the purposes of this Chapter unless 

and until there is issued by the insurer in 

favour of the person by whom the policy is 

effected a certificate of insurance in the 

prescribed form and containing the 

prescribed particulars of any condition 

subject to which the policy is issued and 

of any other prescribed matters; and 

different forms, particulars and matters 

may be prescribed in different cases. 
  (4) Where a cover note issued 

by the insurer under the provisions of this 

Chapter or the rules made thereunder is 

not followed by a policy of insurance 

within the prescribed time, the insurer 

shall, within seven days of the expiry of 

the period of the validity of the cover 

note, notify the fact to the registering 

authority in whose records the vehicle to 

which the cover note relates has been 

registered or to such other authority as 

the State Government may prescribe. 
  (5) Notwithstanding anything 

contained in any law for the time being in 

force, an insurer issuing a policy of 

insurance under this section shall be 

liable to indemnify the person or classes 

of persons specified in the policy in 

respect of any liability which the policy 

purports to cover in the case of that 

person or those classes of persons. 
  149. Duty of insurers to satisfy 

judgments and awards against persons 

insured in respect of third party risks.--  
  (1) If, after a certificate of 

insurance has been issued under sub-

section (3) of section 147 in favour of the 

person by whom a policy has been 

effected, judgment or award in respect of 

any such liability as is required to be 

covered by a policy under clause (b) of 

sub-section (l) of section 147 (being a 

liability covered by the terms of the 

policy) 1[or under the provisions of 

section 163A] is obtained against any 

person insured by the policy, then, 

notwithstanding that the insurer may be 

entitled to avoid or cancel or may have 

avoided or cancelled the policy, the 

insurer shall, subject to the provisions of 

this section, pay to the person entitled to 

the benefit of the decree any sum not 

exceeding the sum assured payable 

thereunder, as if he were the judgment 

debtor, in respect of the liability, together 

with any amount payable in respect of 

costs and any sum payable in respect of 

interest on that sum by virtue of any 

enactment relating to interest on 

judgments. 
  (2) No sum shall be payable by 

an insurer under sub-section (1) in 

respect of any judgment or award unless, 

before the commencement of the 

proceedings in which the judgment or 

award is given the insurer had notice 

through the Court or, as the case may be, 

the Claims Tribunal of the bringing of the 

proceedings, or in respect of such 

judgment or award so long as execution is 

stayed thereon pending an appeal; and an 

insurer to whom notice of the bringing of 
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any such proceedings is so given shall be 

entitled to be made a party thereto and to 

defend the action on any of the following 

grounds, namely:-- 
  (a) that there has been a breach 

of a specified condition of the policy, 

being one of the following conditions, 

namely:--  
  (i) a condition excluding the use 

of the vehicle-- 
  (a) for hire or reward, where 

the vehicle is on the date of the contract 

of insurance a vehicle not covered by a 

permit to ply for hire or reward, or  
  (b) for organised racing and 

speed testing, or  
  (c) for a purpose not allowed by 

the permit under which the vehicle is 

used, where the vehicle is a transport 

vehicle, or 
  (d) without side-car being 

attached where the vehicle is a motor 

cycle; or 
  (ii) a condition excluding 

driving by a named person or persons or 

by any person who is not duly licensed, or 

by any person who has been disqualified 

for holding or obtaining a driving licence 

during the period of disqualification; or 
  (iii) a condition excluding 

liability for injury caused or contributed 

to by conditions of war, civil war, riot or 

civil commotion; or 
  (b) that the policy is void on the 

ground that it was obtained by the non- 

disclosure of a material fact or by a 

representation of fact which was false in 

some material particular.  
  (3) Where any such judgment as 

is referred to in sub-section (1) is 

obtained from a Court in a reciprocating 

country and in the case of a foreign 

judgment is, by virtue of the provisions of 

section 13 of the Code of Civil Procedure, 

1908 (5 of 1908) conclusive as to any 

matter adjudicated upon by it, the insurer 

(being an insurer registered under the 

Insurance Act, 1938 (4 of 1938) and 

whether or not he is registered under the 

corresponding law of the reciprocating 

country) shall be liable to the person 

entitled to the benefit of the decree in the 

manner and to the extent specified in sub-

section (1), as if the judgment were given 

by a Court in India: Provided that no sum 

shall be payable by the insurer in respect 

of any such judgment unless, before the 

commencement of the proceedings in 

which the judgment is given, the insurer 

had notice through the Court concerned 

of the bringing of the proceedings and the 

insurer to whom notice is so given is 

entitled under the corresponding law of 

the reciprocating country, to be made a 

party to the proceedings and to defend the 

action on grounds similar to those 

specified in sub-section (2). 
  (4) Where a certificate of 

insurance has been issued under sub-

section (3) of section 147 to the person by 

whom a policy has been effected, so much 

of the policy as purports to restrict the 

insurance of the persons insured thereby 

by reference to any condition other than 

those in clause (b) of sub-section (2) 

shall, as respects such liabilities as are 

required to be covered by a policy under 

clause (b) of sub-section (1) of section 

147, be of no effect: Provided that any 

sum paid by the insurer in or towards the 

discharge of any liability of any person 

which is covered by the policy by virtue 

only of this sub-section shall be 

recoverable by the insurer from that 

person. 
  (5) If the amount which an 

insurer becomes liable under this section 

to pay in respect of a liability incurred by 

a person insured by a policy exceeds the 

amount for which the insurer would apart 
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from the provisions of this section be 

liable under the policy in respect of that 

liability, the insurer shall be entitled to 

recover the excess from that person. 
  (6) In this section the expression 

"material fact" and "material particular" 

means, respectively a fact or particular of 

such a nature as to influence the judgment 

of a prudent insurer in determining 

whether he will take the risk and, if so, at 

what premium and on what conditions, 

and the expression "liability covered by 

the terms of the policy" means a liability 

which is covered by the policy or which 

would be so covered but for the fact that 

the insurer is entitled to avoid or cancel 

or has avoided or cancelled the policy. 
  (7) No insurer to whom the notice 

referred to in sub-section (2) or sub-section 

(3) has been given shall be entitled to avoid 

his liability to any person entitled to the 

benefit of any such judgment or award as is 

referred to in sub-section (1) or in such 

judgment as is referred to in sub-section (3) 

otherwise than in the manner provided for in 

sub-section (2) or in the corresponding law of 

the reciprocating country, as the case may be. 

Explanation.--For the purposes of this section, 

"Claims Tribunal" means a Claims Tribunal 

constituted under section 165 and "award" 

means an award made by that Tribunal under 

section 168." 
 

 8.  Section 166 of Motor Vehicles 

Act reads as under:- 
 

  "166. Application for 

compensation.-- (1) An application for 

compensation arising out of an accident 

of the nature specified in sub-section (1) 

of section 165 may be made--  
  (a) by the person who has 

sustained the injury; or  
  (b) by the owner of the 

property; or  

  (c) where death has resulted 

from the accident, by all or any of the 

legal representatives of the deceased; or 
  (d) by any agent duly authorised 

by the person injured or all or any of the 

legal representatives of the deceased, as 

the case may be: 
Provided that where all the legal 

representatives of the deceased have not 

joined in any such application for 

compensation, the application shall be 

made on behalf of or for the benefit of all 

the legal representatives of the deceased 

and the legal representatives who have 

not so joined, shall be impleaded as 

respondents to the application.  
  (2) Every application under 

sub-section (1) shall be made, at the 

option of the claimant, either to the 

Claims Tribunal having jurisdiction over 

the area in which the accident occurred, 

or to the Claims Tribunal within the local 

limits of whose jurisdiction the claimant 

resides or carries on business or within 

the local limits of whose jurisdiction the 

defendant resides, and shall be in such 

form and contain such particulars as may 

be prescribed: 
  Provided that where no claim 

for compensation under section 140 is 

made in such application, the application 

shall contain a separate statement to that 

effect immediately before the signature of 

the applicant.  
  (3) [ * * * ]  
  (4) The Claims Tribunal shall 

treat any report of accidents forwarded to 

it under subsection (6) of section 158 as 

an application for compensation under 

this Act." 
 

 9.  I am fortified in my view by the 

judgment, and therefore, this appeal fails 

and is dismissed. There is no question of 

depositing further amount as while 
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entertaining this appeal, the appellant was 

directed to deposit the entire amount. The 

interim relief shall stand vacated. 
---------- 
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A. National Security Act, 1980 – Preventive 

Detention - Grounds of detention do not 
indicate that the mob was organized by the 
petitioners or that there was anything done 

by the petitioners - Solitary incident- 
Satisfaction  to be recorded on the basis of 
cogent material that the detenu on being 

released on bail is likely to indulge in 
activity prejudicial to the maintenance of 
public order- Absence of such material-

Preventive detention of the petitioners is 
not justified and is liable to be set aside.  
                                                        (Para 12 & 13) 

 
The incident reflected a mob activity triggered by 
a road accident in which a person had died. It is 

not the case in the grounds of detention that the 

petitioners had with a view to embarrass the 
administration planned or organized the mob 

action. The grounds though reflect petitioners' 
participation in the mob but do not indicate that 
the mob was organized by the petitioners or that 

there was anything distinguishable done by the 
petitioners in that mob action than what was 
done by other participants. 

 
There is no cogent material on the basis of 
which, based on a solitary incident of the nature 
cited in the grounds of detention, satisfaction 

could be drawn that the petitioners on being 
released on bail would indulge in activity that 
would be prejudicial to the maintenance of public 

order. As it is well settled that to preventively 
detain a person, who is already in judicial 
custody, satisfaction, amongst others, is also to 

be recorded on the basis of cogent material that 
the detenu on being released on bail is likely to 
indulge in activity prejudicial to the maintenance 

of public order, in absence of existence of such 
material, the preventive detention of the 
petitioners is not justified and is liable to be set 

aside. 
 
Consequently, all the three habeas corpus 

petitions are allowed. The detention orders, 
dated 16th April, 2019, passed by District 
Magistrate, Etah against the aforesaid three 
petitioners are hereby quashed. The 

petitioners shall be set at liberty forthwith 
unless wanted in any other case. 
 

Habeas Corpus Petitions allowed (E-3) 
 
Case law relied upon/discussed: - 

 
1. Attorney General for India Vs Amratlal 
Prajivandas & ors. reported in 1994 (5) SCC 54 

2. Surya Prakash Sharma Vs St. of U.P. & ors.  
1994 (Supp.) (3) SCC 195 

3. Yogendra Murari Vs St. of U.P.& ors. (1988) 

4 SCC 559 

(Delivered by Hon'ble Manoj Misra, J. & 

Hon’ble Mrs. Manju Rani Mishra, J.) 
 

 1.  These three habeas corpus 

petitions question detention orders, dated 
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16th April, 2019, separately passed 

against the petitioners by the District 

Magistrate, Etah in exercise of powers 

under Section 3(2) read with Section 3(3) 

of the National Security Act, 1980 (for 

short the Act, 1980).  
 

 2.  Today, counter affidavit of 

respondents 2 and 4 have been filed by 

the learned AGA in each of the three 

petitions, which have been taken on 

record. The learned counsel for the 

petitioners stated that he does not wish to 

file reply to those affidavits and has 

prayed that the petitions be heard finally.  
 

 3.  As the petitioners are co-accused 

and the detention order separately passed 

against them are based on identical 

grounds, with the consent of learned 

counsel for the parties, these petitions are 

being decided by a common judgment and 

order.  
 

 4.  We have heard Sri Upendra 

Upadhyay for all three petitioners; Sri 

Deepak Mishra, learned A.G.A. for the 

State as well as the other state-officers 

including the detaining authority; Sri S.K. 

Srivastava for the Union of India in 

Habeas Corpus Petition No. 731 of 2019; 

Sri Surendra Nath Chauhan for the Union 

of India in Habeas Corpus Petition No. 

732 of 2019; and Sri Kameshwar Singh 

for the Union of India in Habeas Corpus 

Petition No. 734 of 2019; and have 

perused the record.  
 

 5.  A perusal of the record would 

reveal that detention orders dated 16th 

April, 2019 were separately passed 

against the petitioners by the District 

Magistrate, Etah (the Detaining 

Authority) in exercise of power under 

Section 3(2) read with Section 3(3) of the 

Act, 1980 with a view to prevent the 

petitioners from indulging in activity that 

might be prejudicial to the public order. 

The grounds of detention, which are 

common to all the petitioners, reflect that 

the detention order has been passed with 

reference to the activity of the petitioners 

in the company of several other accused 

persons in an incident dated 22nd March, 

2019 which gave rise to case crime 

No.0056 of 2019 at police station 

Awagarh, district Etah, under Sections 

147, 148, 149, 341, 307, 332, 353, 427, 

336, 436 and 188 IPC and Section 7 

Criminal Law Amendment Act. The 

record reflects that prior to that incident, 

in a road accident, a person had died. This 

resulted in mass protest by the public 

including road blockade. To remove the 

road blockade, police force was deployed. 

The allegation is that a large gathering of 

persons comprising 12 named accused 

including the petitioners with 100 odd 

other persons attacked the police force 

and damaged / burnt police vehicle. It is 

stated that the petitioners were duly 

identified along with twenty-thirty others 

and their participation in the incident was 

substantiated from statement of the 

witnesses. It is alleged that the said road 

blockade and mob activity disturbed the 

public order. By citing that the petitioners 

have applied for bail in the said case and 

are likely to be released on bail, with a 

view to prevent the petitioners from 

acting in a manner prejudicial to the 

public order, the detention order was 

passed.  
 

 6.  The contention of learned counsel 

for the petitioners is that the petitioners 

have no previous criminal history; that 

from a solitary incident of the nature 

which has given rise to Case Crime 

No.0056 of 2019 it cannot be presumed 
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that the petitioners on being released on 

bail would repeat such activity that would 

be prejudicial to the public order therefore 

the order of preventive detention is not 

legally sustainable. It has been submitted 

that the purpose of preventive detention is 

to prevent the detenu from indulging in 

activity that is prejudicial to the 

maintenance of public order or security of 

the State or maintenance of essential 

services and civil supplies. It has been 

urged that since it is to prevent a person 

from repeating such activity, the past 

activity has to be considered for the 

purpose of ascertaining the propensity of 

that person whether he would repeat such 

activity. It has been submitted that 

admittedly there were 12 named accused 

including the petitioners in the first 

information report. The list of names, 

after investigation, expanded to twenty-

thirty persons. Otherwise, more than 100 

persons were there, who allegedly 

participated in the incident of road-block 

and arson, but the detention order has 

been passed only against three persons, 

namely, the petitioners, whereas no 

detention order was passed against the 

rest of the accused, which clearly suggests 

that from the nature of the incident it 

could not have been logically inferred that 

the persons involved were likely to repeat 

such act. It was urged that the incident, as 

narrated in the first information report, 

did not disclose an organized criminal 

activity, rather, it appeared to be a mob 

reaction to an accident. Hence, from such 

an incident it could not have been inferred 

that the petitioners had mental pre-

disposition to repeat such acts. It has been 

submitted that mob psychology is 

spontaneous and such incidents are not 

planned and there is nothing on record 

that the incident was planned or 

orchestrated by the petitioners. More 

over, the first information report and the 

other material attributes common role to 

all. In the alternative it has been 

contended that even if the detention was 

justified for a limited period in view of 

the forthcoming elections, its extension is 

not justified, post the elections. It has 

been submitted that the detention order 

after confirmation was initially for three 

months only but, unnecessarily, it has 

been extended up to six months.  
 

 7.  Learned AGA submitted that the 

first information report as also the 

grounds of detention sufficiently 

demonstrate that on account of mob 

action the public order was disturbed as 

police personnel were also injured and 

police vehicle was burnt. He has 

submitted that such mob activity needs to 

be dealt with an iron hand and therefore 

the detention order is justified even 

though the petitioners may not have 

previous criminal history.  
 

 8.  Having considered the rival 

submissions, before we address the issues 

raised, it would be apposite for us to 

notice the legal position as to when an 

order of preventive detention can lawfully 

be passed on a solitary act of the detenu. 

In this regard, it would be useful for us to 

notice the decision of nine-judges Bench 

of the Apex Court in Attorney General 

For India vs Amratlal Prajivandas and 

others reported in 1994 (5) SCC 54. In 

paragraph 48 of the judgment, as reported, 

the apex court has held as follows:-  
 

  "48. Now, it is beyond dispute 

that an order of detention can be based 

upon one single ground. Several decisions 

of this Court have held that even one 

prejudicial act can be treated as sufficient 

for forming the requisite satisfaction for 
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detaining the person. In Debu Mahato v. 

State of W.B. it was observed that while 

ordinarily-speaking one act may not be 

sufficient to form the requisite 

satisfaction, there is no such invariable 

rule and that in a given case one act may 

suffice. That was a case of wagon-

breaking and having regard to the nature 

of the Act, it was held that one act is 

sufficient. The same principle was 

reiterated in Anil Dey v. State of W. B. It 

was a case of theft of railway signal 

material. Here too one act was held to be 

sufficient. Similarly, in Israil SK v. 

District Magistrate of West Dinajpur. and 

Dharua Kanu v. State of W.B. single act 

of theft of telegraph copper wires in huge 

quantity and removal of railway fish-

plates respectively was held sufficient to 

sustain the order of detention. In 

Saraswati Seshagiri v. State of Kerala , a 

case arising under COFEPOSA, a single 

act, viz., attempt to export a huge amount 

of Indian currency was held sufficient. In 

short, the principle appears to be this: 

Though ordinarily one act may not be 

held sufficient to sustain an order of 

detention, one act may sustain an order of 

detention if the act is of such a nature as 

to indicate that it is an organised act or a 

manifestation of organised activity. The 

gravity and nature of the act is also 

relevant. The test is whether the act is 

such that it gives rise to an inference that 

the person would continue to indulge in 

similar prejudicial activity. That is the 

reason why single acts of wagon- 

breaking, theft of signal material, theft of 

telegraph copper wires in huge quantity 

and removal of railway fish- plates were 

held sufficient. Similarly, where the 

person tried to export huge amount of 

Indian currency to a foreign country in a 

planned and premeditated manner, it was 

held that such single act warrants an 

inference that he will repeat his activity in 

future and, therefore, his detention is 

necessary to prevent him from indulging 

in such prejudicial activity. If one looks at 

the acts the COFEPOSA is designed to 

prevent, they are all either acts of 

smuggling or of foreign exchange 

manipulation. These acts are indulged in 

by persons, who act in concert with other 

persons and quite often such activity has 

international ramifications. These acts are 

preceded by a good amount of planning 

and organisation. They are not like 

ordinary law and order crimes. If, 

however, in any given case a single act is 

found to be not sufficient to sustain the 

order of detention that may well be 

quashed but it cannot be stated as a 

principle that one single act cannot 

constitute the basis for detention. On the 

contrary, it does. In other words, it is not 

necessary that there should be multiplicity 

of grounds for making or sustaining an 

order of detention.  
                                                                                                              

(Emphasis Supplied)  
 

 9.  In Surya Prakash Sharma v. 

State of U.P and others : 1994 (Supp.) 

(3) SCC 195, the petitioner was already in 

jail in connection with a murder case. The 

petitioner had no criminal history though 

there was a solitary case of broad day 

light murder registered against him. The 

argument raised before the apex court was 

that on the basis of that solitary case 

against the detenu, there could be no 

apprehension in the mind of the detaining 

authority that the detenu on being released 

would indulge in any such activity that 

would be prejudicial to the maintenance 

of public order. The apex court found that 

there was no cogent material placed 

before the court or before the detaining 

authority to enable an inference that the 



1132                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

detenu on being released on bail would 

indulge in such offence that would be a 

threat to public order. The apex court, 

accordingly, quashed the order of 

detention and, while doing so, in 

paragraphs 5 and 6, as reported, observed 

as follows:  
 

  "5.The question as to whether 

and in what circumstances an order for 

preventive detention can be passed 

against a person who is already in custody 

has had been engaging the attention of 

this Court since it first came up for 

consideration before a Constitution Bench 

in Rameshwar Shaw v. District 

Magistrate, Burdwan, [1964] 4 SCR 921. 

To eschew prolixity we refrain from 

detailing all those cases except that of 

Dharmendra Suganchand Chelawat v. 

Union of India, AIR (1990) SC 1196 

wherein a three Judge Bench, after 

considering all the earlier relevant 

decisions including Rameshwar Shaw 

(supra) answered the question in the 

following words:  
   "The decisions referred to 

above lead to the conclusion that an order 

for detention can be validly passed against 

a person in custody and for that purpose it 

is necessary that the grounds of detention 

must show that (i) the detaining authority 

was aware of the fact that the detenu is 

already in detention: and (ii) there were 

compelling reasons justifying such 

detention despite the fact that the detenu 

is already in detention. The expression 

"compelling reasons" in the context of 

making an order for detention of a person 

already in custody implied that there must 

be cogent material before the detaining 

authority on the basis of which it may be 

satisfied that (a) the detenu is likely to be 

released from custody in the near future 

and (b) taking into account the nature of 

the antecedent activities of the detenu, it 

is likely that after his release from 

custody he would indulge in prejudicial 

activities and it is necessary to detain him 

in order to prevent him from engaging in 

such activities."  
  6. When the above principles 

are applied to the facts of the instant case, 

there is no escape from the conclusion 

that the impugned order cannot be 

sustained. Though the grounds of 

detention indicate the detaining authority's 

awareness of the fact that the detenu was 

in judicial custody at the time of making 

the order of detention, the detaining 

authority has not brought on record any 

cogent material nor furnished any cogent 

ground in support of the averment: made 

in grounds of detention that if the 

aforesaid Surya Prakash Sharma is 

released on bail 'he may again indulge in 

serious offences causing threat to public 

order", (emphasis supplied), To put it 

differently, the satisfaction of the 

detaining authority that the detenu might 

indulge in serious offences causing threat 

to public order, solely on the basis of a 

solitary murder, cannot be said to be 

proper and justified." 
 

 10.  In Yogendra Murari v. State of 

U.P. and others : (1988) 4 SCC 559, the 

apex court had the occasion to deal with a 

submission whether the detention order 

could be considered discriminatory on the 

ground of non-detention of co-accused in 

the same incident. Rejecting the claim of 

discrimination, raised on behalf of the 

petitioner, in paragraph 9 of the judgment, 

the apex court observed as follows:-  
 

  "9. There is no merit whatsoever 

in the petitioners grievance of 

discrimination on the ground that the 

other co- accused persons have not been 
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detained. The role of the petitioner and 

that of the others are not identical and the 

reasonable apprehension as to their future 

conduct must depend on the relevant 

facts, and circumstances which differ 

from individual to individual. It would 

have been wrong on the part of the 

detaining authority to take a uniform 

decision in this regard only on the ground 

that the persons concerned are all joined 

together as accused in a criminal case."  
 

 11.  From the decisions noticed 

above, what is clear is that though 

ordinarily a solitary act may not be 

sufficient to sustain an order of preventive 

detention but where that act is of such a 

nature that it is reflective of, or has 

manifestation of, an organized criminal 

activity, or is so grave that it reflects the 

propensity of that person to repeat such an 

act, then even a solitary act could well be 

made basis for passing an order of 

preventive detention.  
 

 12.  In the instant case, we find that 

the incident reflected a mob activity 

triggered by a road accident in which a 

person had died. In this mob action 

hundreds of persons had participated but 

no one died. It is not the case in the 

grounds of detention that the petitioners 

had with a view to embarrass the 

administration planned or organized the 

mob action. The grounds though reflect 

petitioners' participation in the mob but do 

not indicate that the mob was organized 

by the petitioners or that there was 

anything distinguishable done by the 

petitioners in that mob action than what 

was done by other participants. When a 

mob reacts, the action is triggered by 

sudden surge of emotions which become 

uncontrollable. Largely, mob actions are 

unorganized and therefore by mere 

participation in a mob the propensity of 

its participant that he would repeat such 

act cannot ordinarily be inferred. Had it 

been a case in the grounds of detention 

that the petitioners had organized the mob 

action with a view to disrupt public order 

or had committed some such act which 

distinguishes their case from the rest and 

is suggestive of their mental make up or 

propensity to repeat such act, things 

would have been different. But here the 

petitioners were mere participants who, 

by chance, were identified along with 

twenty to thirty more persons though 

hundreds of persons had participated. 

Moreover, it is not a case of communal 

violence. Communal violence stand on a 

different footing inasmuch as it reflects 

upon the mental predisposition of its 

participant. Thus, looking to the facts of 

the case as also that the petitioners have 

no previous criminal history, we are of the 

considered view that there is no cogent 

material on the basis of which, based on a 

solitary incident of the nature cited in the 

grounds of detention, satisfaction could be 

drawn that the petitioners on being 

released on bail would indulge in activity 

that would be prejudicial to the 

maintenance of public order. As it is well 

settled that to preventively detain a 

person, who is already in judicial custody, 

satisfaction, amongst others, is also to be 

recorded on the basis of cogent material 

that the detenu on being released on bail 

is likely to indulge in activity prejudicial 

to the maintenance of public order, in 

absence of existence of such material, the 

preventive detention of the petitioners is 

not justified and is liable to be set aside.  
 

 13.  Consequently, all the three 

habeas corpus petitions are allowed. The 

detention orders, dated 16th April, 2019, 

passed by District Magistrate, Etah 
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against the aforesaid three petitioners are 

hereby quashed. The petitioners shall be 

set at liberty forthwith unless wanted in 

any other case. There is no order as to 

costs. 
---------- 
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A. U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972- 
Notice under section 106 of Transfer of 

Properties Act-Section 21(1)A. of U.P. Urban 
Buildings  Act, 1972- application for release 
of the disputed shop – ‘The Tenant cannot 
suggest to the landlord to run his business 
from some other place’. (Para 3 &18) 
 

The landlord offered to the tenant that after 
construction of the shop, he will be provided one 
shop to run his business of dentist and the 

tenant refused the same and suggested to the 
landlord to run his business at some other place, 
which was accepted by the appellate Court. 
 

Held:- The tenant cannot dictate to the landlord 
as to how the property belonging to the landlord 

should be utilized by him for the purpose of his 
business. It was further recorded that the 

landlord is doing business from various other 
premises cannot for close his right to seek 
eviction from the tenanted premises so long as 

he intends to use the tenanted premises for his 
own business – ‘The tenant cannot suggest to 
the landlord to run his business from some other 
place’. (Para 16 ,17,18) 
 
Writ petition allowed (E-7) 
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2713 (2003) 2 SCC 320 

(Delivered by Hon’ble Irshad Ali, J.) 
 

 1)  Heard Sri Manish Kumar, learned 

Senior Counsel assisted by Sri Atul Kumar 

Dwivedi, learned counsel for the petitioner 

and to the learned Additional Chief Standing 

Counsel on behalf of State respondent. 
 

 2)  In spite of service of notice, no 

one has appeared on behalf of respondent 

Nos.2 and 3. 

 
 3)  Factual matrix of the case is that 

the petitioner purchased a portion of the 
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building including the disputed shop in 

occupation of respondent No.2 on 16.08.1988. 

A notice was issued to the respondent No.2 on 

28.10.1991 under Section 106 of the Transfer of 

Properties Act and thereafter, an application 

under Section 21(1)(a) of U.P. Act No.13 of 

1972 was filed for release of the disputed shop 

on 03.09.1994. The respondent No.2 filed 

written statement on 13.09.1995. The prescribed 

authority after hearing the parties and taking into 

consideration the contents of the release 

application as well as the written statement filed 

by the respondents by taking notice of the 

ingredients required to be considered, passed an 

order for release of the shop on 18.05.1996. The 

respondent No.2 preferred an appeal against the 

order passed by the prescribed authority, which 

was allowed dismissing the application for 

release filed under Section 21(1)(a) of U.P. Act 

No.13 of 1972. 
 

 4)  Assailing the order passed by the 

appellate authority, submission of learned 

Senior Counsel for the petitioner is that 

the appellate Court while passing the 

impugned order has ignored the finding 

returned by the prescribed authority on 

the bonafide requirement and comparative 

hardship of the petitioner. In support of 

submission advanced on the point of 

bonafide requirement and comparative 

hardship, learned Senior Counsel for the 

petitioner has placed reliance upon certain 

judgments, which are as under: 
 

  i) Anil Bajaj and another Vs. 

Vinod Ahuja; 2014 (15) SCC 610, 

paragraph Nos.6 to 8. 
  ii) Radhey Shayam Agarwal 

Vs. Addl. District and Sessions Judge, 

Court No.13 Lucknow and another; 

2006 (24) LCD 1141, paragraph Nos.16 

to 18. 
  iii) Zareena Haider and others 

Vs. Special Judge E.C. Act/ADJ, 

Lucknow and others; 2013 (31) LCD 

2396, paragraph Nos.12, 16 to 18. 
  iv) Dr. Iqbal Ahmad Vs. 2nd 

Additional District Judge, Ballia and 

another; 2005 (23) LCD 221, paragraph 

No.10, 12, 13 and 14. 
  v) Krishna Kumar Rastogi Vs. 

Sumitra Devi; (2014) 9 SCC 309, 

paragraph No.9. 
 

 5)  He further submitted that the 

appellate court has misread the provisions 

contained under Rule 17 framed under the 

Act of 1972. He submitted that Rule 17 of 

the Act applies in the case, wherein 

application has been moved under Section 

21(1)(b) of the Act of 1972. Thus, his 

submission is that the provisions referred 

while passing the impugned order is not 

attracted to the present facts and 

circumstances of the case. 
 

 6)  He next submitted that the 

respondent No.2 was offered that after 

construction of the shop, he will be 

provided one shop to run his business of 

Dentist and the same was refused by him, 

thus, the appellate court on wrong 

premises has proceeded to allow the 

appeal and dismissed the release 

application. 
 

 7)  He further submitted that the 

appellate court cannot suggest to the 

landlord to run his business at other place 

taking into consideration the suggestion 

of the tenant to run his business. 
 

 8)  Learned Senior Counsel for the 

petitioner further invited attention of this 

Court on the written statement filed by the 

respondent No.2; annexure No.3 to the 

writ petition and pointed out that it is 

admitted case of the respondent No.2 that 

the petitioner and his two sons are 
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running the business at Gallamandi, thus, 

his submission is that the appellate court 

while passing the impugned order has 

ignored the admission of the tenant in the 

written statement. 
 

 9)  In view of the above, his 

submission is that, the appellate court has 

committed gross illegality in passing the 

impugned order, therefore, the same is not 

sustainable in law. 
 

 10)  I have considered the 

submission advanced by learned counsel 

for the petitioner and perused the material 

on record as well as the law reports relied 

upon by learned Senior Counsel for the 

petitioner and the counter affidavit filed 

by learned counsel for respondent Nos.2 

and 3. 
 

 11)  To resolve the controversy 

involved in the present writ petition, the 

provisions contained under Section 

21(1)(a) of U.P. Act No.13 of 1972 is 

being quoted below: 
 

  "21. Proceeding for release of 

building under occupation of tenant. - 

(1)(a) that the building is bona fide required 

either in its existing form or after demolition 

and new construction by the landlord for 

occupation by himself or any member of his 

family, or any person for whose benefit it is 

held by him, either for residential purposes 

or for purposes of any profession, trade or 

calling, or where the landlord is the trustee 

of a public charitable trust, for the objects 

of the trust."  
 

 12)  On its perusal, it is evident that 

while considering the release application, 

the prescribed authority has to consider 

the bonafide requirement, comparative 

hardship and irreparable loss and injury. 

 13)  The prescribed authority while 

dealing with the matter of release 

application, on perusal of the evidence 

and material on record, passed the order 

holding that the petitioner has made out a 

case for release of shop and in 

comparison of the tenant, the bonafide 

requirement and comparative hardship are 

in favour of the landlord. 
 

 14)  In support of submission 

advanced, learned Senior Counsel for the 

petitioner relied upon certain judgments, 

which are as under: 
 

 i) Anil Bajaj and another Vs. 

Vinod Ahuja (Supra): 
  "6. In the present case it is clear 

that while the landlord (appellant No. 1) 

is carrying on his business from a shop 

premise located in a narrow lane, the 

tenant is in occupation of the premises 

located on the main road which the 

landlord considers to be more suitable for 

his own business. The materials on 

record, in fact, disclose that the landlord 

had offered to the tenant the premises 

located in the narrow lane in exchange 

for the tenanted premises which offer was 

declined by the tenant. It is not the 

tenant's case that the landlord-appellant 

No. 1 does not propose to utilize the 

tenanted premises from which eviction is 

sought for the purposes of his business. It 

is also not the tenant's case that the 

landlord proposes to rent out/keep vacant 

the tenanted premises after obtaining 

possession thereof or to use the same is 

any way inconsistent with the need of the 

landlord. What the tenant contends is that 

the landlord has several other shop 

houses from which he is carrying on 

different business and further that the 

landlord has other premises from where 

the business proposed from the tenanted 



2 All.                   Lalji Keshwarwani Vs IV Addl. Distt. Judge, Pratapgarh & Ors.  1137 

premises can be effectively carried out. It 

would hardly require any reiteration of 

the settled principle of law that it is not 

for the tenant to dictate to the landlord as 

to how the property belonging to the 

landlord should be utilized by him for the 

purpose of his business. Also, the fact that 

the landlord is doing business from 

various other premises cannot foreclose 

his right to seek eviction from the 

tenanted premises so long as he intends to 

use the said tenanted premises for his own 

business.  
  7. The grounds on which leave 

to defend was sought by the tenant and 

has been granted by the High Court runs 

counter to the fundamental principles 

governing the right of a tenant to contest 

the claim of bonafide requirement of the 

suit premises by the landlord under the 

Delhi Rent Control Act, 1958. Even 

assuming the assertions made by the 

tenant to be correct, the same do not 

disclose any triable issue so as to entitle 

the tenant to grant of leave to defend. 
  8. We are, therefore, of the view 

that the impugned order dated 20.09.2012 

of the High Court of Delhi is not legally 

sustainable. We, accordingly, set aside 

the same and allow this appeal and 

restore the order dated 02.09.2011 passed 

by the learned Additional Rent Controller, 

Delhi." 
 ii) Radhey Shayam Agarwal Vs. 

Addl. District and Sessions Judge, 

Court No.13 Lucknow and another 

(Supra): 
  "16. The tenant Puttan Lal was 

required to demonstrate before this Court 

by passing a specific order as to what 

efforts he had made to find out alternative 

accommodation for his residential or 

commercial purpose since November, 

1988 when the release application was 

filed. He has filed an affidavit dated 

5.4.2006 indicating that he cannot afford 

to pay more than Rs. 100 as against Rs. 

20 per month presently being paid as rent 

for any other shop in the nearby locality 

and that he failed to get a shop at this 

rent. He has reiterated in the affidavit that 

the landlord is having sufficient 

residential accommodation and shops in 

the city of Lucknow, which fact has been 

denied by the petitioner. As per Sri S.M.K. 

Chaudhary, learned Counsel for the 

petitioner, several shopping and 

residential complexes have come up in 

New Hyderabad. Nishatganj and 

adjoining areas. Besides, several 

residential colonies of U.P. Housing and 

Development Board, Lucknow 

Development Authority and other 

cooperative societies have come up in the 

nearby areas. Land for housing and 

commercial use is available to the public 

and can be purchased through loans on 

lower rate of interest offered by the 

nationalized and co-operative banks. 

These facilities ought to have been 

availed by the tenant, opposite party No. 

2. There is no force in the submission of 

Sri M.S. Kotwal, learned Counsel for 

opposite party No. 2 that no 

accommodation was available to the 

tenant and that he cannot afford to pay 

more than Rs. 20 per month. The Hon'ble 

Supreme Court of India and this Court in 

recent decisions, as in B.C. Bhutada v. 

G.R. Mundada and Salim Khan v. IVth 

Additional District Judge. Jhansi 2006 (1) 

ARC 588, have held that where the 

tenants did not show what efforts they 

made to search alternative premises, it is 

sufficient to tilt the balance of hardship 

against them. Even under Rule 10(3) of 

the Rules the tenant has failed to 

demonstrate whether he had filed any 

application to the appropriate authority 

for allotment of another accommodation. 
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Thus, despite an opportunity being given 

by this Court, the respondent No. 2 has 

failed to demonstrate his serious efforts, if 

any, made for finding out alternative 

accommodation or submission of any 

such allotment application as provided 

under Rule 10(3) of the Rules. Thus, the 

question of comparative hardship ought 

to have been decided by the appellate 

authority against the tenant. The 

judgment and order passed by the 

appellate court Is, therefore, wholly 

erroneous and unsustainable in law. I find 

support in my view from the Judgments of 

the Hon'ble Supreme Court of India as in 

2005 (2) ARC 793.  
  17. The appellate authority has 

also ignored the finding of the learned 

prescribed authority that the landlord has 

a right to use the premises for expanding 

his business and augment his income vide 

Gaya Prasad v. Pradeep Srivastava 

(2001) 2 SCC 604. The Hon'ble Supreme 

Court in another Judgment in 

Ragavendra Kumar v. Firm Prem 

Machinery and Co. , has held that it is a 

settled position of law that the landlord is 

the best Judge of his requirement for 

residential or business purpose and he 

has got complete freedom in the matter. In 

the said case, the plaintiff landlord 

wanted the eviction of the tenant from the 

suit premises for starting his business as 

it was suitable and it cannot be faulted. 

Similar views have been expressed in 

G.C. Kapoor v. Nand Kumar Bhasin and 

Ors. This Court in Smt. Nirmala Tandon 

and Ors. v. Xth Additional District Judge, 

Kanpur Nagar and Ors. 1996 (2) ARC 

409 : 1997 (1) AWC 2.59 (NOC) and 

Shree Chand Gupta v. XVIIIth Additional 

District Judge, Meerut and Ors. , has also 

dealt with the issue that a finding of fact 

may be interfered with when it is based on 

account of wrong application of principle 

of law relevant thereto or relevant 

material has not been taken into 

consideration, or a finding is otherwise 

arbitrary or perverse. These elements are 

present in this case. I find force in the 

submissions made by Sri S.M.K. 

Chaudhary, learned Counsel for the 

petitioner which are squarely covered by 

the case-laws cited by him. as referred to 

above. On the other hand, the decisions 

cited by Sri M. Section Kotwal, learned 

Counsel for the opposite party No. 2, as 

referred to above, cannot be applied in 

the present set of circumstances. 
  18. In the opinion of this Court, 

the view taken by the appellate authority 

is highly erroneous in law. The tenant is 

already having in his possession a portion 

of the building for residential purpose. It 

is an uncontroverted fact that he has 

purchased a double-storyed House No. 9. 

Gopi Nath Building, R.B.L. Road, 

Lucknow where he and his family are 

residing or if not residing, he can 

continue in the portion of the building 

which is still under his occupation. He 

has not searched alternative 

accommodation. These facts by itself are 

sufficient to decide the question of 

comparative hardships against the tenant. 

The Hon'ble Supreme Court of India in 

the case of Siddalingama v. M. Shenoy 

2002 (46) ALR 18 (SC), has held that the 

entire Rent Control Act is basically meant 

for the benefit of the tenant and provision 

of release on the ground of bona Jlde 

need is the only provision which treats the 

landlords with some sympathy." 
 iii) Zareena Haider and others Vs. 

Special Judge E.C. Act/ADJ, Lucknow 

and others (Supra): 
  "12. This finding of the lower 

appellate court is utterly erroneous in 

law. Bona fide need does not mean dire 

need vide Dattatraya Laxman Kamble v. 
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Abdul Rasul Moulali Kotkunde & Anr., 

AIR 1999 SC 2226. Landlords cannot be 

compelled to use verandas as rooms to 

fulfil their need so that tenant may 

continue to enjoy possession of the 

tenanted accommodation. Verandahs are 

not built to be used as rooms etc. Supreme 

Court in Sarla Ahuja v. United India 

Insurance Company Limited, AIR 1999 

SC 100 has held that tenant cannot 

dictate the landlord as to how he should 

satisfy his need without disturbing the 

tenant. Same view has been taken in the 

following authorities:  
  (i) Prativa Devi v. T.V. 

Krishnan, 1996 (5) SCC 353 
  (ii)Ragavendra Kumar v. Firm 

Prem Machinary & Co., AIR 2000 SC 534  
  (iii) R.C. Tamrakar and anr. v. 

Nidi Lekha, AIR 2001 SC 3806 (para-10) 

  (iiv) Dinesh Kumar Vs. Yusuf 

Ali, AIR 2010 SC 2679 (para-8). 
  16. Regarding comparative 

hardship, the lower appellate court held 

that the tenants were using their 

residential house at Pan Dariba for 

running printing and publishing business 

hence they had no alternative 

accommodation and as their family 

consisted of 16 members, hence they 

would be thrown on street in case of 

eviction. Prescribed Authority had held 

that tenants were quite wealthy and were 

paying very good income tax. All these 

aspects were not touched by the lower 

appellate court. 
  17. There cannot be any doubt, 

looking to the number of family members 

and their professions, that the landlords 

required additional accommodation. 

Tenants were having a residential house 

but they were using the same for 

commercial purposes. The house in 

dispute is situate at a famous busy road, 

hence the area where it is situate is more 

beneficial for advocates chamber. As held 

by the Supreme Court in "Chandrika 

Prasad v. Umesh Kumar Verma" AIR 

2002 SC 108 a less advantageous 

accommodation available to the landlord 

is no ground to reject the release 

application for a more advantageous 

accommodation in occupation of tenant. 

In the said case, accommodation was 

required for establishing clinic for doctor 

son-in-law of the landlord. The Supreme 

Court held that the fact that the father of 

the son-in-law of the landlord possessed a 

house in a less important area was 

immaterial. 
  18. Supreme Court in 

Badrinarayan Chunilal Bhutada v. 

Gonindram Ramgopal Mundada, AIR 

2003 SC 2713 : 2003 (2) SCC 320 (para-

8) has held that bona fide requirement of 

landlord implies an element of necessity. 

The necessity is a necessity without 

regard to the degree of which it may be. 

Degree of urgency or the intensity of felt 

need assumes significance for the purpose 

of comparative hardship." 
 iv) Dr. Iqbal Ahmad Vs. 2nd 

Additional District Judge, Ballia and 

another (Supra): 
  "10. The main emphasis of the 

lower appellate court was on the fact that 

landlord could not show that his medical 

practice was of such scale which required 

more accommodation. Even a Doctor 

having small number of patients per day 

is entitled to have reasonable 

accommodation for his clinic. Judicial 

notice may be taken of the fact that often 

allopathic medicines, which are 

prescribed by doctors, may be purchased 

from any shop. However, Homeopathic 

doctors invariably give medicines to the 

patients by themselves. No such shop may 

be found in any city where Homeopathic 

medicines are sold to the patients on the 



1140                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

prescription. The tenant suggested that 

shop A could be partitioned and in one 

portion landlord, doctor could check the 

patients and writ prescriptions and from 

the other portion his compounder could 

give medicines to patients. This 

suggestion was self serving. Tenant has 

got no business to dictate the landlord as 

to how he can squeeze his need in smaller 

portion.  
  12. Regarding the shop taken on 

rent by the tenant, the lower appellate 

court accepted the version of the tenant 

that he was using the said shop as 

godown. If the tenant is using a shop as 

godown, it is his look (out). In such 

situation it can not be said that the said 

shop is not available to the tenant. As the 

tenant has already got another shop on 

rent, hence question of comparative 

hardship has to be decided against him. 

Rule 16(2) (b) which is quoted below is 

squarely attracted to the fact of the case. 
  "Rule 16(2)(b):- Where the 

tenant has available with him suitable 

accommodation to which he can shift his 

business without substantial loss there 

shall be greater justification for allowing 

the application."  
  13. Even otherwise tenant did 

not bring on record any evidence to show 

that he made any efforts to purchase or 

take on rent any alternative 

accommodation after filing of release 

application. It was also very relevant for 

deciding the question of comparative 

hardship against the tenant (vide AIR 

2003 SC 2713). 
  14. Alongwith written 

arguments filed by learned counsel for 

tenant respondent No.2, copy of an 

affidavit of landlord petitioner sworn on 

17.1.2001 filed by him before Assistant 

Registrar, Funds (sic-Firms), Societies 

and Chits, Varanasi Division, Varanasi in 

file No.B-3064 has been filed. In para 9 of 

the said affidavit it was stated that Javed 

Iqbal Ansari (son of petitioner) is head 

master of Hazrat Aasi Junior High 

School. No notice can be taken of the 

copy of a document, which is filed 

alongwith written written arguments. The 

said copy has not been filed alongwith 

any affidavit. Even if for the sake of 

arguments it is accepted that the son of 

landlord is head master in some school 

still the fact remains that tenant has 

categorically admitted that in the shop 

shown by letter C in the map landlord has 

installed Photostat and lamination 

machines. If the statement of the tenant 

that son of the landlord is head master in 

school is taken to be correct then it would 

mean that landlord himself is carrying on 

the business of making copies from 

Photostat machine and laminating the 

documents from lamination machine. If 

the landlord in addition to his medical 

practice in Homeopathy has started the 

said business also, then he can not be put 

to disadvantage due to that. Tenant 

himself repeatedly asserted that landlord 

was not having good medical practice. In 

view of this no fault can be found with the 

landlord if he starts additional business 

for augmenting his income. Learned 

counsel for tenant respodent also argued 

that during the pendency of writ petition 

landlord petitioner got vacated some of 

his shops from his previous tenant and let 

out the same to other tenants. For this 

argument no foundation has been laid in 

the form of any affidavit hence it cannot 

be considered." 
 v) Krishna Kumar Rastogi Vs. 

Sumitra Devi (Supra): 
  11. In Mohd. Ayub v. Mukesh 

Chand, while interpreting the above 

provisions of law, this Court has observed 

in para 15 as under: (SCC p. 159) 
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  " 15. It is well settled the 

landlord's requirement need not be a dire 

necessity. The court cannot direct the 

landlord to do a particular business or 

imagine that he could profitably do a 

particular business rather than the 

business he proposes to start. It was 

wrong on the part of the District Court to 

hold that the appellants' case that their 

sons want to start the general merchant 

business is a pretence because they are 

dealing in eggs ?????Similarly, length of 

tenancy of the respondent in the 

circumstances of the case ought not to 

have weighed with the courts below."  
 

 15)  In the case of Anil Bajaj and 

another Vs. Vinod Ahuja (Supra) relied 

upon by learned counsel for the petitioner, 

the landlord was carrying on business 

from a shop premises located in a narrow 

lane, whereas the tenant was in 

occupation of the premises located on the 

main road, which the landlord considers 

to be more suitable for his own business. 

The landlord offered to the tenant the 

premises located in the narrow lane in 

exchange of the tenant's premises, which 

was declined by the tenant. The tenant 

contended that the landlord has several 

other shops and houses, from where he is 

carrying out his business and suggested 

that he can run his shop in other available 

shops to him. 
 

 16)  After considering the material 

evidence on record, the court held that the 

tenant cannot dictate to the landlord as to 

how the property belonging to the 

landlord should be utilized by him for the 

purpose of his business. It was further 

recorded that the landlord is doing 

business from various other premises 

cannot forclose his right to seek eviction 

from the tenanted premises so long as he 

intends to use the tenanted premises for 

his own business. 
 

 17)  In the case in hand, the landlord 

offered to the tenant that after 

construction of the shop, he will be 

provided one shop to run his business of 

dentist and the tenant refused the same 

and suggested to the landlord to run his 

business at some other place, which was 

accepted by the appellate Court. 
 

 18)  In view of the above, the ratio of 

the judgments referred herein above, is 

fully applicable to the present facts and 

circumstances of the case, therefore, this 

Court is of the opinion that the tenant 

cannot suggest to the landlord to run his 

business from some other place. 
 

 19)  In the case of Radhey Shayam 

Agarwal Vs. Addl. District and Sessions 

Judge, Court No.13 Lucknow and 

another (Supra), the question was that 

since the application for release was filed, 

what effort had been made to find out 

alternative accommodation for residential 

or commercial purposes since the date the 

release application was filed. The claim 

was setup by the tenant that the landlord is 

having sufficient residential 

accommodation and shops in the city of 

Lucknow, which was denied by the 

petitioner-landlord. Considering the 

judgment of Hon'ble Supreme Court in the 

case of B.C. Bhutada v. G.R. Mundada 

and Salim Khan v. IVth Additional 

District Judge. Jhansi 2006 (1) ARC 

588, it was held that where the tenant did 

not show the effort made to search 

alternative premises, it is sufficient to tilt 

the balance of hardship against him. The 

tenant failed to establish that he filed any 

application to the appropriate authority for 

allotment of another accommodation. 
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 20)  In the present case, the appellate 

authority has failed to appreciate that the 

tenant has ever tried to search out any 

other alternative accommodation during 

pendency of the release application. Thus, 

in the opinion of the Court, the appellate 

authority is highly erroneous in law in 

proceeding to pass the impugned order. 
 

 21)  In other two judgments in the 

cases of Zareena Haider and others 

Vs. Special Judge E.C. Act/ADJ, 

Lucknow and others (Supra) and Dr. 

Iqbal Ahmad Vs. 2nd Additional 

District Judge, Ballia and another 

(Supra), the court has proceeded to 

hold that the landlord cannot be 

compelled by the tenant to run his shop 

in an accommodation, which is not 

feasible to run the shop/business. 

Hon'ble Supreme Court in the case of 

Badrinarayan Chunilal Bhutada v. 

Gonindram Ramgopal Mundada, AIR 

2003 SC 2713 : 2003 (2) SCC 320 has 

held that the bona fide requirement of 

landlord implies an element of 

necessity. The necessity is a necessity 

without regard to the degree of which it 

may be. Degree of urgency or the 

intensity of felt need assumes 

significance for the purpose of 

comparative hardship. 
 

 22)  The appellate court in the 

present case, in spite of considering the 

hardship of the landlord, has proceeded 

to suggest on otherwise considerations 

to fulfill the need of the landlord. The 

counter affidavit filed by learned 

counsel for respondent Nos.2 and 3 

supports the contents made in the 

written statement filed before the 

prescribed authority as well as before 

the appellate court, which denies the 

offer made by the landlord to provide 

one shop after construction of the shop 

to run business to the tenant of dentist, 

which was refused by the respondent 

Nos.2 and 3. This act of the tenant 

cannot be justified in law. 
 

 23)  On over all consideration and on 

perusal of the material on record as well 

as the judgments referred herein above, it 

is well established that the appellate court 

has committed manifest error of law in 

dismissing the release application and 

allowing the appeal. The appellate court 

has not considered the finding recorded 

by the prescribed authority in allowing the 

application for release of the shop and by 

ignoring the same has proceeded to pass 

the impugned order. The appellate court 

has mis-read the applicability of the 

provisions of Rule 17 framed under U.P. 

Act No.13 of 1972 and has wrongly 

applied to the facts and circumstances of 

the present case. Rule 17 of the Act of 

1972 applies, in case the application has 

been moved on the ground that the 

building is in dilapidated condition and 

after its demolition fresh construction 

shall be made. 
 

 24)  The judgment and order passed 

by the appellate court suffers from 

apparent illegality and cannot be 

sustained. In view of the observation 

made above, the impugned order dated 

12.08.2004 being not sustainable in law is 

hereby set aside. 
 

 25)  The writ petition succeeds and 

is allowed. It is, however, directed that 

the opposite parties shall vacate the 

disputed premises/shop within the 

period specified by the prescribed 

authority under the order dated 

18.05.1996. 
----------
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A. Motor Accident Claim -Composite 
Negligence-Apportionment of compensation-

Apportionment of compensation between 
two tort feasors vis a vis the claimant is 
not permissible - Claimant is entitled to 

sue both or any one of the joint tort 
feasors and to recover the entire 
compensation - as liability of joint tort 

feasors is joint and several. (Para 13) 

B. Motor Accident Claim - Extent of 
composite negligence - Not appropriate 

for the court/tribunal to determine the 
extent of composite negligence of the 
drivers of two vehicles - Joint tort feasor, 
in case he so desires, to sue the other 

joint tort feasor in independent 
proceedings after passing of the decree 
or award. (Para 13) 

C. Motor Accident Claim – Negligence - 
Negligent act must contribute to the 
accident having taken place - Insurance 

company failed to prove that accident 
occurred due to carrying of person as 
pillion rider, cannot be benefited. (Para 11) 
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(Delivered by Hon’ble Dr. Kaushal 

Jayendra Thaker, J.) 
 

 1.  Heard Sri R.K. Porwal, learned 

counsel for the appellants for the appeals 

and Sri Nripendra Misra, learned counsel 

for the respondents in both the appeals. 
 

 2.  Both these appeals, at the behest 

of the claimants, challenges the judgment 

and award dated 30.09.2003 passed by 

Motor Accident Claims Tribunal/Special 

Judge (E.C.) Act, Etawah (hereinafter 

referred to as 'Tribunal') in M.A.C.P. No. 

45 of 2000 and M.A.C.P. No.44 of 2000. 
 3.  Brief facts of the litigation are 

that on 28.11.1999 at about 05 p.m. on 

Mathura Agra road near village Mahuaa 

the deceased was plying his scooter 

bearing No. D.L. 8 C 3277 and Prem 

Singh and his minor son were going at 

that time a Tata Sumo Bearing No. M.P. 7 

H 4155 coming from Agra driven rashly 

and negligently drag with the scooter. 

Jagmohan and his son met with serious 
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injuries and during the treatment they 

summoned to the death. F.I.R. was lodged 

charge sheet was led against the driver of 

Tata Sumo. The owner of the driver of 

Tara sumo did not appear and qua them 

the litigation proceeded ex-parte. The 

insurance company took its defence 

contending that on the scooter there were 

three persons plying the scooter. The 

vehicle though was insured with them 

there was breach of policy condition. 
 

 4.  The Tribunal framed four issues 

in both the matters and rejected both the 

claim petitions holding the driver of the 

scooter solely responsible for the 

accident. It is this finding of fact which is 

assailed by the appellants. 
 

 5.  It would be necessary for us to 

decide the question of negligence as for 

the pillion rider it was a case of composite 

negligence and that it is submitted that the 

scooter driver was driving the scooter on 

its correct side as he had to cross the 

divider and as he had to go in the same 

lane as the side which was his correct side 

the site map shows that it was Tata Sumo 

which came on its extreme right and the 

accident was so grave that the driver and 

the pillion driver met with serious injuries 

and therefore it cannot be said that the 

driver of the scooter was negligent. It is 

further submitted that the driver of the 

sumo did not step into the witness box. 

 
 6.  The principle of negligence 

enunciated here in below will have to be 

looked into as the Insurance company in 

memo of appeal has come with the stand 

that there was a head on collision and it 

was a case of contributory negligence 

and, therefore, there is error apparent on 

the face of record and erred in not framing 

any issue on that count. 

 7.  The concept of contributory 

negligence has been time and again 

evolved, decided and discussed by the 

courts. 
 

 8.  The term negligence means 

failure to exercise care towards others 

which a reasonable and prudent person 

would in a circumstance or taking action 

which such a reasonable person would 

not. Negligence can be both intentional or 

accidental which is normally accidental. 

More particularly, it connotes reckless 

driving and the injured must always prove 

that the either side is negligent. If the 

injury rather death is caused by something 

owned or controlled by the negligent 

party then he is directly liable otherwise 

the principle of "res ipsa loquitur" 

meaning thereby "the things speak for 

itself" would apply. 
 

 9.  The term contributory negligence 

has been discussed time and again a 

person who either contributes or is author 

of the accident would be liable for his 

contribution to the accident having taken 

place. The Apex Court in Pawan Kumar 

& Anr vs M/S Harkishan Dass Mohan 

Lal & Ors decided on 29 January, 2014 

has held as follows: 
 

  7. Where the plaintiff/claimant 

himself is found to be a party to the 

negligence the question of joint and 

several liability cannot arise and the 

plaintiff's claim to the extent of his own 

negligence, as may be quantified, will 

have to be severed. In such a situation the 

plaintiff can only be held entitled to such 

part of damages/compensation that is not 

attributable to his own negligence. The 

above principle has been explained in 

T.O. Anthony (supra) followed in K. 

Hemlatha & Ors. (supra). Paras 6 and 7 
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of T.O. Anthony (supra) which are 

relevant may be extracted hereinbelow: 
  "6. "Composite negligence" 

refers to the negligence on the part of two 

or more persons. Where a person is 

injured as a result of negligence on the 

part of two or more wrongdoers, it is said 

that the person was injured on account of 

the composite negligence of those 

wrongdoers. In such a case, each 

wrongdoer is jointly and severally liable 

to the injured for payment of the entire 

damages and the injured person has the 

choice of proceeding against all or any of 

them. In such a case, the injured need not 

establish the extent of responsibility of 

each wrongdoer separately, nor is it 

necessary for the court to determine the 

extent of liability of each wrongdoer 

separately. On the other hand where a 

person suffers injury, partly due to the 

negligence on the part of another person 

or persons, and partly as a result of his 

own negligence, then the negligence on 

the part of the injured which contributed 

to the accident is referred to as his 

contributory negligence. Where the 

injured is guilty of some negligence, his 

claim for damages is not defeated merely 

by reason of the negligence on his part 

but the damages recoverable by him in 

respect of the injuries stand reduced in 

proportion to his contributory negligence.  
  7. Therefore, when two vehicles 

are involved in an accident, and one of 

the drivers claims compensation from the 

other driver alleging negligence, and the 

other driver denies negligence or claims 

that the injured claimant himself was 

negligent, then it becomes necessary to 

consider whether the injured claimant 

was negligent and if so, whether he was 

solely or partly responsible for the 

accident and the extent of his 

responsibility, that is, his contributory 

negligence. Therefore where the injured is 

himself partly liable, the principle of 

"composite negligence" will not apply nor 

can there be an automatic inference that 

the negligence was 50:50 as has been 

assumed in this case. The Tribunal ought 

to have examined the extent of 

contributory negligence of the appellant 

and thereby avoided confusion between 

composite negligence and contributory 

negligence. The High Court has failed to 

correct the said error." 
 

 10.  The Division Bench of this 

Court in F.A.F.O No. 1818 of 2012 

(Bajaj Allianz General Insurance Co. 

Ltd. Vs. Smt. Renu Singh And Others) 

decided on 19.7.2016 which has held as 

under: 
 

  "17. It would be seen that 

burden of proof for contributory 

negligence on the part of deceased has to 

be discharged by the opponents. It is the 

duty of driver of the offending vehicle to 

explain the accident. It is well settled law 

that at intersection where two roads cross 

each other, it is the duty of a fast moving 

vehicle to slow down and if driver did not 

slow down at intersection, but continued 

to proceed at a high speed without caring 

to notice that another vehicle was 

crossing, then the conduct of driver 

necessarily leads to conclusion that 

vehicle was being driven by him rashly as 

well as negligently.  
  18. 10th Schedule appended to 

Motor Vehicle Act contain statutory 

regulations for driving of motor vehicles 

which also form part of every Driving 

License. Clause-6 of such Regulation 

clearly directs that the driver of every 

motor vehicle to slow down vehicle at 

every intersection or junction of roads or 

at a turning of the road. It is also 
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provided that driver of the vehicle should 

not enter intersection or junction of roads 

unless he makes sure that he would not 

thereby endanger any other person. 

Merely, because driver of the Truck was 

driving vehicle on the left side of road 

would not absolve him from his 

responsibility to slow down vehicle as he 

approaches intersection of roads, 

particularly when he could have easily 

seen, that the car over which deceased 

was riding, was approaching intersection. 
  19. In view of the fast and 

constantly increasing volume of traffic, 

motor vehicles upon roads may be 

regarded to some extent as coming within 

the principle of liability defined in 

Rylands V/s. Fletcher, (1868) 3 HL (LR) 

330. From the point of view of pedestrian, 

the roads of this country have been 

rendered by the use of motor vehicles, 

highly dangerous. 'Hit and run' cases 

where drivers of motor vehicles who have 

caused accidents, are unknown. In fact 

such cases are increasing in number. 

Where a pedestrian without negligence on 

his part is injured or killed by a motorist, 

whether negligently or not, he or his legal 

representatives, as the case may be, 

should be entitled to recover damages if 

principle of social justice should have any 

meaning at all. 
  20. These provisions (sec.110A 

and sec.110B of Motor Act, 1988) are not 

merely procedural provisions. They 

substantively affect the rights of the 

parties. The right of action created by 

Fatal Accidents Act, 1855 was 'new in its 

species, new in its quality, new in its 

principles. In every way it was new. The 

right given to legal representatives under 

Act, 1988 to file an application for 

compensation for death due to a motor 

vehicle accident is an enlarged one. This 

right cannot be hedged in by limitations 

of an action under Fatal Accidents Act, 

1855. New situations and new dangers 

require new strategies and new remedies. 
  21. In the light of the above 

discussion, we are of the view that even if 

courts may not by interpretation displace 

the principles of law which are 

considered to be well settled and, 

therefore, court cannot dispense with 

proof of negligence altogether in all cases 

of motor vehicle accidents, it is possible 

to develop the law further on the 

following lines; when a motor vehicle is 

being driven with reasonable care, it 

would ordinarily not meet with an 

accident and, therefore, rule of res-ipsa 

loquitor as a rule of evidence may be 

invoked in motor accident cases with 

greater frequency than in ordinary civil 

suits (per three-Judge Bench in Jacob 

Mathew V/s. State of Punjab, 2005 0 

ACJ(SC) 1840). 
  22. By the above process, the 

burden of proof may ordinarily be cast on the 

defendants in a motor accident claim petition 

to prove that motor vehicle was being driven 

with reasonable care or that there is equal 

negligence on the part the other side." 
 

 11.  The insurance company has 

failed to prove that accident occurred due 

to carrying of person as pillion rider. In 

absence of such a finding, the insurance 

company having not proved factum of 

negligence on the part of the scooterist, 

cannot be benefited. The negligent act 

must contribute to the accident having 

taken place. The Apex Court recently has 

considered the principles of negligence in 

case of Archit Saini and Another Vs. 

Oriental Insurance Company Limited, 

AIR 2018 SC 1143. 
 

 12.  The Apex Court in Khenyei Vs. 

New India Assurance Company 
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Limited & Others, 2015 Law Suit (SC) 

469 has held as under: 
 

  "4. It is a case of composite 

negligence where injuries have been 

caused to the claimants by combined 

wrongful act of joint tort feasors. In a 

case of accident caused by negligence of 

joint tort feasors, all the persons who aid 

or counsel or direct or join in committal 

of a wrongful act, are liable. In such case, 

the liability is always joint and several. 

The extent of negligence of joint tort 

feasors in such a case is immaterial for 

satisfaction of the claim of the 

plaintiff/claimant and need not be 

determined by the by the court. However, 

in case all the joint tort feasors are before 

the court, it may determine the extent of 

their liability for the purpose of adjusting 

inter-se equities between them at 

appropriate stage. The liability of each 

and every joint tort feasor vis a vis to 

plaintiff/claimant cannot be bifurcated as 

it is joint and several liability. In the case 

of composite negligence, apportionment 

of compensation between tort feasors for 

making payment to the plaintiff is not 

permissible as the plaintiff/claimant has 

the right to recover the entire amount 

from the easiest targets/solvent defendant.  
  14. There is a difference 

between contributory and composite 

negligence. In the case of contributory 

negligence, a person who has himself 

contributed to the extent cannot claim 

compensation for the injuries sustained by 

him in the accident to the extent of his 

own negligence;whereas in the case of 

composite negligence, a person who has 

suffered has not contributed to the 

accident but the outcome of combination 

of negligence of two or more other 

persons. This Court in T.O. Anthony v. 

Karvarnan & Ors. [2008 (3) SCC 748] 

has held that in case of contributory 

negligence, injured need not establish the 

extent of responsibility of each wrong 

doer separately, nor is it necessary for the 

court to determine the extent of liability of 

each wrong doer separately. It is only in 

the case of contributory negligence that 

the injured himself has contributed by his 

negligence in the accident. Extent of his 

negligence is required to be determined 

as damages recoverable by him in respect 

of the injuries have to be reduced in 

proportion to his contributory negligence. 

The relevant portion is extracted 

hereunder : 
  "6. 'Composite negligence' refers 

to the negligence on the part of two or more 

persons. Where a person is injured as a 

result of negligence on the part of two or 

more wrong doers, it is said that the person 

was injured on account of the composite 

negligence of those wrong-doers. In such a 

case, each wrong doer, is jointly and 

severally liable to the injured for payment 

of the entire damages and the injured 

person has the choice of proceeding against 

all or any of them. In such a case, the 

injured need not establish the extent of 

responsibility of each wrong-doer 

separately, nor is it necessary for the court 

to determine the extent of liability of each 

wrong-doer separately. On the other hand 

where a person suffers injury, partly due to 

the negligence on the part of another person 

or persons, and partly as a result of his own 

negligence, then the negligence of the part 

of the injured which contributed to the 

accident is referred to as his contributory 

negligence. Where the injured is guilty of 

some negligence, his claim for damages is 

not defeated merely by reason of the 

negligence on his part but the damages 

recoverable by him in respect of the 

injuries stands reduced in proportion to 

his contributory negligence.  
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  7. Therefore, when two vehicles 

are involved in an accident, and one of 

the drivers claims compensation from the 

other driver alleging negligence, and the 

other driver denies negligence or claims 

that the injured claimant himself was 

negligent, then it becomes necessary to 

consider whether the injured claimant 

was negligent and if so, whether he was 

solely or partly responsible for the 

accident and the extent of his 

responsibility, that is his contributory 

negligence. Therefore where the injured is 

himself partly liable, the principle of 

'composite negligence' will not apply nor 

can there be an automatic inference that 

the negligence was 50:50 as has been 

assumed in this case. The Tribunal ought 

to have examined the extent of 

contributory negligence of the appellant 

and thereby avoided confusion between 

composite negligence and contributory 

negligence. The High Court has failed to 

correct the said error." 
 

 13.  The Apex Court in National 

Insurance Co. Ltd. Vs Challa 

Bharathamma & Ors reported in [2004 

(8) SCC 517] has dealt with the breach of 

policy conditions by the owner when the 

insurer was asked to pay the 

compensation fixed by the tribunal and 

the right to recover the same was given to 

the insurer in the executing court 

concerned if the dispute between the 

insurer and the owner was the subject-

matter of determination for the tribunal 

and the issue has been decided in favour 

of the insured. The same analogy can be 

applied to the instant cases as the liability 

of the joint tort feasor is joint and several. 

In the instant case, there is determination 

of inter se liability of composite 

negligence to the extent of negligence of 

2/3rd and 1/3rd of respective drivers. 

Thus, the vehicle - trailor-truck which 

was not insured with the insurer, was 

negligent to the extent of 2/3rd. It would 

be open to the insurer being insurer of the 

bus after making payment to claimant to 

recover from the owner of the trailor-

truck the amount to the aforesaid extent in 

the execution proceedings. Had there been 

no determination of the inter se liability 

for want of evidence or other joint tort 

feasor had not been impleaded, it was not 

open to settle such a dispute and to 

recover the amount in execution 

proceedings but the remedy would be to 

file another suit or appropriate 

proceedings in accordance with law. 
 

  What emerges from the 

aforesaid discussion is as follows :  
  (i) In the case of composite 

negligence, plaintiff/claimant is entitled to 

sue both or any one of the joint tort 

feasors and to recover the entire 

compensation as liability of joint tort 

feasors is joint and several. 
  (ii) In the case of composite 

negligence, apportionment of 

compensation between two tort feasors vis 

a vis the plaintiff/claimant is not 

permissible. He can recover at his option 

whole damages from any of them. 
  (iii) In case all the joint tort 

feasors have been impleaded and 

evidence is sufficient, it is open to the 

court/tribunal to determine inter se extent 

of composite negligence of the drivers. 

However, determination of the extent of 

negligence between the joint tort feasors 

is only for the purpose of their inter se 

liability so that one may recover the sum 

from the other after making whole of 

payment to the plaintiff/claimant to the 

extent it has satisfied the liability of the 

other. In case both of them have been 

impleaded and the apportionment/ extent 



2 All.                        Smt. Bitti & Ors. Vs Abdul Farookh @ Kallu & Anr.  1149 

of their negligence has been determined 

by the court/tribunal, in main case one 

joint tort feasor can recover the amount 

from the other in the execution 

proceedings. 
  (iv) It would not be appropriate 

for the court/tribunal to determine the 

extent of composite negligence of the 

drivers of two vehicles in the absence of 

impleadment of other joint tort feasors. In 

such a case, impleaded joint tort feasor 

should be left, in case he so desires, to sue 

the other joint tort feasor in independent 

proceedings after passing of the decree or 

award." 
                                                                                                                      

emphasis added  
 

 14.  While going through the record 

it is clear that the Tribunal has materially 

erred in coming to the conclusion that the 

driver of the scooter was driving the 

scooter in rash and negligent manner. The 

reasoning given are not germane and are 

not proved by the driver of the Tata Sumo 

while seeing the site plan it is clear that 

the correct side of the scooter was the one 

where he was driving, though the road is 

divided by divider the side which was the 

correct side was not open to public and 

the scooter driver and other vehicles had 

to ply the vehicles on the side where the 

deceased was driving the said scooter. In 

this case the driver of the Tata Sumo has 

been charge sheeted. He has not stepped 

into the witness box and the impact shows 

that the scooterist was 10 per cent 

negligent. The Tata Sumo was trying to 

overtake another vehicle which is clear 

from evidence. The Sumo tried to 

overtake came on the right side which 

was not meant for it and that is how the 

accident occurred. There is no rebuttal 

evidence and therefore also this court 

while relying on the site plan and the 

judgment in Archit Saini and Another 

(supra) holds that the driver of the Tata 

Sumo who caused the fatal accident was 

the main author of the accident having 

taken place whereby two persons died 

which shows the impact with which Tata 

Sumo must have dashed the scooter hence 

the driver of Tata Sumo is held to be 90 

percent negligent. 
 

 15.  In view of the judgment in the 

case of F.A.F.O. No.534 of 1995 

(Brahma Dutta Sharma Vs. Umesh 

Sharma and Others) decided on 

30.01.2019 wherein para 14 , it has been 

held as follows: 
 

  "14. The finding of the Tribunal 

are perverse. The tempo being a bigger 

vehicle as no legal evidence has been 

produced to show that the claimant had 

contributed to the accident. Tribunal has 

not given proper reasons for holding him 

negligent whether he had taken 

permission to come Jhansi or not is of no 

relevance and it has not been brought on 

record that because he has left place of 

service, he was negligent. The conclusive 

proof negligence is of against the tempo 

driver, therefore, the tribunal committed 

manifest error in holding the appellant 

first contributory negligent and coupling 

with no proper reply for leaving the head 

quarter. There is no evidence about the 

motorcycle being driven negligently by 

the appellant at the time of accident. The 

Respondent did not produce any such 

evidence and there is a charge sheet 

against the tempo driver which prima-

facie pointed towards the negligence of 

the appellant. Thus the finding of 

contributory negligence cannot be 

sustained. I am supported in my view in 

Mangla Ram Versus Oriental Insurance 

Company Limited, (2018) 5 SCC 656. "  
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 16.  Holding that the claim petitions 

were wrongly dismissed. The question is 

should this court remand the matter to the 

tribunal or decide the same here as the 

record is before this court while going 

though the judgment it is clear that the 

tribunal had calculated what would be the 

compensation available in M.A.C.P. 

No.44 of 2000 and 45 of 2000 but as the 

petitions being rejected no amount of 

compensation was ordered to be paid by 

any of the respondents holding that the 

claimants could file claim petitions for 

recovery against the owner and driver of 

the scooter though for the pillion rider it 

was a case of composite negligence. 
 

 17.  In view of Bithika Mazumdar 

Vs. Sagar Pal (2017) 2 SCC 748 wherein 

it has been held that compensation claim 

petition which remained undecided for 

nine years and the record was before the 

Apex Court, the Apex Court decided the 

quantum. 
 

  Similarly, this court feels that as 

sixteen years have elapsed from filing of 

claim appeal and that the record is before 

this court instead of directing the parties 

to go before the tribunal only for the re-

assessment of compensation which could 

cause further delay and will also cause 

further loss to the destitute family. This 

court in Brahma Dutta Sharma Vs. 

Umesh Sharma and Others (supra) has 

taken similar view and therefore I without 

remanding the matter as the principles for 

determination of compensation are well 

settled venture to recalculate the amount 

of compensation to be paid to the 

appellants in both these appeals decide the 

compensation here."  
 

 18.  It is submitted by learned 

counsel for the appellant that the Tribunal 

has though wanted to reject the claim 

petition has considered and decided on 

quantum the income in Claim Petition 

No.44 of 2000 and 45 of 2000 of the 

deceased to be Rs. 2,000/- per month and 

has held that sum of Rs.4,08,000/- for loss 

of income in case of Bitti and has added 

another Rs.5,000/- in case of deceased 

Prem Singh. Law as it held that deceased 

driver of scooter negligent rejected both 

the claim petitions. 
 

 19.  In case of Jagmohan his income 

has been considered to Rs.3,000/- as the 

deceased had a shop of preparing sweet in 

Delhi and has deducted 1/3 and granted a 

sum of Rs.4,32,000/- as the deceased was 

25 years of age. 
 

 20.  The amount is being re-evaluated 

in both the matters. The accident occurred in 

the year 2000. The income of the deceased in 

both the matters can be safely considered to 

be Rs.3,000/- as considered by the Tribunal 

however a sum of Rs.12,000/- will have to 

be added. Hence, the amount would be 

Rs.4,200/- per month. 1/3 will have to be 

deducted hence the amount available to the 

family would be Rs.3,000/- per month 

meaning thereby Rs.36,000 x 17 +40,000= 

6,52,000/- in case of F.A.F.O No. 3189 of 

2003 and in F.A.F.O. No. 3188 of 2003 

Rs.36,000X18=40,000=6,88,000/-. 
 

 21.  However, the rate of interest 

which is 6% would be 7.5% in view of the 

latest decision of the Apex Court in 

National Insurance Co. Ltd. Vs. 

Mannat Johal and Others, 2019 (2) 

T.A.C. 705 (S.C.) wherein the Apex 

Court has held as under : 
 

  "13. The aforesaid features 

equally apply to the contentions urged on 

behalf of the claimants as regards the rate 
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of interest. The Tribunal had awarded 

interest at the rate of 12% p.a. but the 

same had been too high a rate in 

comparison to what is ordinarily 

envisaged in these matters. The High 

Court, after making a substantial 

enhancement in the award amount, 

modified the interest component at a 

reasonable rate of 7.5% p.a. and we find 

no reason to allow the interest in this 

matter at any rate higher than that 

allowed by High Court."  
 

 22.  In view of the above, the appeal 

is partly allowed. Judgment and decree 

passed by the Tribunal shall stand 

modified to the aforesaid extent. The 

amount be calculated and deposited with 

interest at the rate of 7.5% from the date 

of filing of the claim petition till the 

amount is deposited. The amount be 

deposited within a period of 12 weeks 

from today. 
 

 23.  As far as the claimants of F.A.F,O 

No.3189 of 2003 who are the heirs of Prem 

Singh and who had preferred M.A.C.P. No. 

45 of 2000 can recover the amount from any 

of the tort-fessor as Prem Singh was a pillion 

rider and the insurance company may recover 

10 per cent from the insurance company and 

owner of the scooter. F.A.F. No. 3188 of 2003 

the owner and the insurance company of the 

Tatasumo to deposit 90 per cent of the 

awarded amount as driver Jagmohan is held to 

be 10 per cent negligent and that amount will 

have to be deducted. 
 

 24.  The record and proceedings be 

send back to the Tribunal forthwith. 
---------- 
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APPELLATE JURISDICTION 
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DATED: LUCKNOW 26.09.2019 
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THE HON'BLE MUNISHWAR NATH 

BHANDARI, J. 
THE HON’BLE MRS. SANGEETA CHANDRA, J. 

THE HON’BLE MANISH MATHUR, J. 
 

Income Tax Appeal No. 37 of 2017 
 

Commissioner of Income Tax Exemption 
U.P. State Cons. & Infra.         ...Appellant 

Versus 
M/s Reham Foundation Kandhari Lane 
Lal Bagh Lucknow                ...Respondent 
 

Counsel for the Appellant: 
Sri Manish Mishra 
 

Counsel for the Respondent: 
Sri Sidharth Dhaon 
 
A. Income Tax Act, 1961- Sections 11, 
12, 12 AA, 254, 260 (A) - Tribunal can 
pass order directing Commissioner to 

grant registration, if satisfied with the 
material already on record - To decide 
contradictory views of regarding the 

issue - whether Income Tax Appellate 
Tribunal while hearing Appeal in a 
matter where registration U/S 12 AA has 

been denied by Commissioner, can itself 
pass an order directing Commissioner to 
grant registration or should leave the 

matter to be considered afresh by 
Commissioner, giving rise to further 
litigation - matter has been referred to 

Full Bench- Answering the reference, the 
High Court held-An appeal before the 
Tribunal is a continuation of original 

proceedings-The words “as it thinks fit” 
used in relation to the power of the 
Income Tax Appellate Tribunal in Section 
254(1) are of widest amplitude and 

confer very wide jurisdiction on the 
appellate authority- Where the words of 
Statute are clear without any ambiguity, 

there is no scope for the courts to 
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innovate or alter statutory provisions by 
breathing into the provision words which 

have not been incorporated by the 
legislature. (Para 12, 13, 17, 18, 19 & 20)                   

B. Income Tax Act, 1961-Section 254 and 

Section 12(AA) - Power of Appellate 

Tribunal are co-extensive with the power 

of the Commissioner u/s 12 (AA) - Powers 

given under S. 254 have to be read along 

with other provisions of the Income Tax 

Act - Section 12AA requires satisfaction 

about the genuineness of the activities and 

the object of the Trust to be recorded 

before its registration. (Para 23 & 31) 

C. Remand would be necessary when 

Tribunal records satisfaction on the basis of 

material not available before the 

Commissioner and where the application has 

been rejected on technical ground.  (Para 31) 

Reference before Full Bench vide order dated 

18.01.2019, passed by Division Bench in the 
case of Commissioner of Income Tax 
Exemption U.P. State Construction and 
Infrastructure Vs. M/s Reham Foundation 

Kandhari Lane, Lal Bagh, Lucknow. 
 
Income tax disposed of (E-4) 
 
Precedent followed: - 
 
1. Shiv Shakti Coopve. Housing Society Vs 
Swaraj Developers & ors., (2003) 6 SCC 59 

(Paras 12, 16)   

2. Bharat Aluminium Co. Vs Kaiser Aluminium 
Technical Services Ltd. Inc., (2012) 9 SCC 552 

(Para 14) 

3. Commissioner of Customs (Import) Vs Dileep 
Kumar & Co. & ors., (2018) 9 SCC 1 (Para 15) 

4. Babu Lal Nagar Vs Shri Synthetics Ltd. & 
ors., (1984) Supp. SCC 128 (Para 19) 

5. Clariant International Ltd. & anr. Vs 

Securities & Exchange Board of India, (2004) 8 
SCC 524 (Para 21) 

(Delivered by Hon’ble Manish Mathur, J.) 

 1.  This Full Bench has been 

constituted in terms of the reference order 

dated 18.01.2019 passed by Division 

Bench in the case of Commissioner of 

Income Tax Exemption U.P. State 

Construction and Infrastructure vs. M/s. 

Reham Foundation Kandhari Lane, 

Behind Islamia College, Lal Bagh, 

Lucknow vide order dated 18.01.2019. 

The questions referred are as folllows:- 
 

  "(i) Whether Income Tax 

Appellate Tribunal while hearing Appeal 

in a matter where registration under 

Section 12AA has been denied by 

Commissioner Income Tax can itself pass 

an order directing Commissioner to grant 

registration or should leave the matter to 

be considered by Commissioner Income 

Tax to consider matter afresh giving rise 

to further litigation in the matter;  

 
  (ii) Whether co-extensive 

Appellate jurisdiction conferred upon 

Income Tax Appellate Tribunal being a 

last court of fact can be read to confer 

upon it similar powers as been exercised 

by authorities below whose orders are 

considered in Appeals by Tribunal." 
 

 2.  It was on an Appeal preferred by 

the Revenue under Section 260 (A) of 

Income Tax Act, 1961 (hereinafter 

referred to as ''the Act of 1961'). The 

Appeal was preferred to challenge the 

order of the Income Tax Appellate 

Tribunal, which directed registration of 

the Trust under Section 12AA (1)(b) of 

the Act of 1961 within a period of sixty 

days, failing which it would deemed to 

have been registered. The challenge to 

said direction was made by the Revenue 

in reference to the judgment of the 

Division Bench in Income Tax Appeal 

No. 112 of 2013: Commissioner of 
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Income Tax, Meerut vs. M/S. A.R. Trust 

Meerut decided on 04.09.2017 wherein it 

was held that the Income Tax Appellate 

Tribunal itself cannot direct for 

registration of a Trust, without recording 

satisfaction, as contemplated under 

Section 12AA of the Act of 1961. 
 

 3.  Learned counsel for the Revenue 

submits that power for registration of a 

Trust or an Institution under Section 

12AA of the Act of 1961 has been given 

to the Commissioner. Those powers 

cannot be exercised by the Tribunal. If at 

all on the scrutiny of the case in Appeal, a 

case is made out for registration of a 

Trust, it needs to be remanded back to the 

Commissioner. The direction for 

registration of the Trust under Section 

12AA of the Act of 1961 cannot be given 

by the Tribunal itself. It is for the reason 

that registration of the Trust under Section 

12AA of the Act of 1961 is subject to the 

satisfaction of the Commissioner about 

the genuineness of activities of the Trust. 

In absence of recording of satisfaction of 

the Commissioner about the object and 

activities of a Trust, a direction for 

registration would be illegal. It is for that 

reason alone, the Division Bench of this 

Court in the case of M/s. A.R. Trust 

Meerut (supra) caused interference in the 

order of the Tribunal, where direction was 

given for registration of the Trust within a 

period of sixty days. 
 

 4.  In the subsequent judgment in the 

case of M/s. Yamuna Expressway 

Industrial Development Autority (supra), 

a divergent view was taken by the Court. 

If a direction for registration of a Trust is 

given without recording satisfaction, it 

would be opposed to Section 12AA of the 

Act of 1961. The prayer is accordingly to 

answer the Reference against the assessee 

and in favour of the Revenue. It is after 

holding that the Appellate Tribunal is not 

competent to direct for registration of a 

Trust under Section 12AA of the Act of 

1961, rather it should remand the case to 

the Commissioner for the aforesaid. 
 

 5.  The argument raised by learned 

counsel for the Revenue has been opposed 

by learned counsel appearing for the 

assessee. It is submitted that after the 

rejection of an application for registration 

of a Trust under Section 12AA of the Act 

of 1961, if refusal is without considering 

any material, then on Appeal, after 

considering the issue and recording 

satisfaction, the Tribunal can direct for 

registration of the Trust. It is not only for 

the reason that such power exists with the 

Tribunal pursuant to Section 254 of the 

Act of 1961 but even to take the order of 

the Tribunal to its logical conclusions. 
 

 6.  It is stated that if application for 

registration is rejected by the 

Commissioner after recording a perverse 

finding then on an Appeal, it can be 

corrected after taking a proper view and 

recording satisfaction, as required under 

Section 12AA of the Act of 1961, to 

direct for registration of the Trust. If the 

required satisfaction is recorded by the 

Appellate Tribunal, then remand of the 

matter would be nothing but an empty 

formality, as the Commissioner cannot 

take a view different then taken by the 

Appellate Tribunal. The registration of the 

Trust needs to be granted if the Appeal is 

allowed by the Tribunal after recording its 

satisfaction, as required under Section 

12AA of the Act of 1961. In view of 

above, the Tribunal can itself issue a 

direction for registration of the Trust. The 
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Tribunal can even remand the case in 

given circumstance when the 

Commissioner has rejected the application 

on hyper technical grounds and 

interference therein is made. The matter 

can be remanded back to the 

Commissioner to record its satisfaction, as 

required under Section 12AA of the Act 

of 1961. In view of above, the 

adjudication of the issue before the 

Tribunal can be with a direction to 

register the Trust under Section 12AA of 

the Act of 1961 or remand of the case. 

The prayer is to answer the Reference 

holding that Tribunal is having powers to 

direct for registration of a Trust under 

Section 12AA of the Act of 1961 or to 

remand the case to the Commissioner to 

record its satisfaction, as required under 

the Act. The direction of the Tribunal for 

registration of the Trust would however to 

be on recording such satisfaction and not 

otherwise. The prayer is accordingly to 

answer the Reference by holding that 

Appellate Tribunal is having the power to 

direct for registration of the Trust or 

alternatively to remand the case to the 

commissioner. 
 

 7.  In counter, the counsel for the 

assessee has relied upon the judgment of 

Division Bench in the case of Income Tax 

Appeal No. 107 of 2016: Commissioner 

of Income Tax (Exemption), Lucknow vs. 

M/s. Yamuna Expressway Industrial 

Development Authority, decided on 

21.04.2017. In the said case, the Division 

Bench held that powers of the Tribunal 

are co-extensive to that of the 

Commissioner under Section 12AA of the 

Act of 1961. Thus, it can direct for 

registration of a Trust/Institution. A 

reference of Section 254 of the Act of 

1961 was given to show power of the 

Tribunal. The Division Bench therein 

found the Tribunal to be competent to 

direct for registration of a Trust. Taking 

into consideration the conflicting view, 

now we need to decide the questions 

raised before us and otherwise quoted 

herein above. 
 

 8.  We have considered the rival 

submission of the parties and perused the 

record. 
 

 9.  The issue before the larger Bench 

is in reference to Section 12AA of the Act 

of 1961, thus, it would be gainful to refer 

the provisions aforesaid. It is quoted 

hereunder for ready reference:- 
 

  "Procedure for registration.  
  12AA. (1) The Principal 

Commissioner or Commissioner, on 

receipt of an application for registration 

of a Trust or institution made under 

clause (a) or clause (aa) or clause (ab) of 

sub-section (1) of Section 12A, shall--  
  (a) call for such documents or 

information from the Trust or institution 

as he thinks necessary in order to satisfy 

himself about the genuineness of activities 

of the Trust or institution and may also 

make such inquiries as he may deem 

necessary in this behalf; and  
  (b) after satisfying himself about 

the objects of the Trust or institution and 

the genuineness of its activities, he--  
  (i) shall pass an order in writing 

registering the Trust or institution; 
  (ii) shall, if he is not so satisfied, 

pass an order in writing refusing to 

register the Trust or institution, 
  and a copy of such order shall 

be sent to the applicant:  
  Provided that no order under 

sub-clause (ii) shall be passed unless the 

applicant has been given a reasonable 

opportunity of being heard.  
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  (1A) All applications, pending 

before the Principal Chief Commissioner 

or Chief Commissioner on which no order 

has been passed under clause (b) of sub-

section (1) before the 1st day of June, 

1999, shall stand transferred on that day 

to the Principal Commissioner or 

Commissioner and the Principal 

Commissioner or Commissioner may 

proceed with such applications under that 

sub-section from the stage at which they 

were on that day.  
  (2) Every order granting or 

refusing registration under clause (b) of 

sub-section (1) shall be passed before the 

expiry of six months from the end of the 

month in which the application was 

received under clause (a) or clause (aa) 

or clause (ab) of sub-section (1) of section 

12A. 
  (3) Where a Trust or an 

institution has been granted registration 

under clause (b) of sub-section (1) or has 

obtained registration at any time under 

section 12A [as it stood before its 

amendment by the Finance (No. 2) Act, 

1996 (33 of 1996)] and subsequently the 

Principal Commissioner or Commissioner 

is satisfied that the activities of such Trust 

or institution are not genuine or are not 

being carried out in accordance with the 

objects of the Trust or institution, as the 

case may be, he shall pass an order in 

writing cancelling the registration of such 

Trust or institution: 
  Provided that no order under 

this sub-section shall be passed unless 

such Trust or institution has been given a 

reasonable opportunity of being heard.  
  (4) Without prejudice to the 

provisions of sub-section (3), where a 

Trust or an institution has been granted 

registration under clause (b) of sub-

section (1) or has obtained registration at 

any time under section 12A [as it stood 

before its amendment by the Finance (No. 

2) Act, 1996 (33 of 1996)] and 

subsequently it is noticed that the 

activities of the Trust or the institution are 

being carried out in a manner that the 

provisions of sections 11 and and 12 do 

not apply to exclude either whole or any 

part of the income of such Trust or 

institution due to operation of sub-section 

(1) of section 13; then the Principal 

Commissioner or the Commissioner may, 

by an order in writing, cancel the 

registration of such Trust or institution: 
  Provided that the registration 

shall not be cancelled under this sub-

section, if the Trust or institution proves 

that there was a reasonable cause for the 

activities to be carried out in the said 

manner."  
 

 10.  A perusal of Section 12AA of 

the Income Tax Act shows that the 

Principal Commissioner or the 

Commissioner, on receipt of an 

application for registration of a Trust or 

an institution, may call for such document 

or information as he thinks necessary to 

satisfy himself about the genuineness of 

the activities of the Trust or the 

Institution, as it deems necessary. After 

calling for such an information and 

satisfying himself about the object and 

genuineness of the activities of the Trust, 

he shall pass an order for registering the 

Trust or the Institution or in the alternate, 

refuse such registration. In view of the 

aforesaid provision, the registration of the 

Trust is subject to satisfaction of the 

Commissioner, not only over the 

genuineness of the activities of the Trust, 

but also about the objects of the Trust or 

the Institution. In view of above, the 

registration of the Trust requires 
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satisfaction of the Commissioner. In case 

the Commissioner is satisfied with the 

genuineness of the activities and even the 

objects, he can register the Trust under 

Section 12AA of the Act of 1961 and in 

case the Commissioner is not satisfied or 

refuses registration, then the Appeal lies 

to the Tribunal to challenge such order 

under Section 254 of the Act, 1961. 
 

 11.  In such case, the Appellate 

Tribunal needs to adjudicate the issue 

raised before it because it is the last court 

of facts. The exemption under Sections 11 

& 12 of the Act of 1961 can be sought 

only after registration of the Trust, thus 

satisfaction of the Commissioner before 

registration has been given importance. In 

view of above, the argument of the 

learned counsel for the Revenue is that 

unless such a satisfaction, as envisaged 

under Section 12AA of the Act of 1961 is 

recorded by the Commissioner, a 

direction for its registration should not be 

given by the Tribunal. As against the 

aforesaid, the argument of learned counsel 

for the assessee is that if Tribunal is 

satisfied about the genuineness of the 

activities and the object then it can direct 

for registration. 
 

 12.  Hon'ble the Supreme Court in 

case of Shiv Shakti Cooperative 

Housing Society versus Swaraj 

Developers and others reported in 

(2003) 6 SCC 659 has considered the 

scope of an Appeal although in terms of 

Sections 96 and 100 of the Code of Civil 

Procedure, 1908 but the basic premise 

culled out from the pronouncement of 

Hon'ble the Supreme Court is that an 

Appeal is essentially continuation of 

original proceedings which is provided 

for only by statute and is not a necessary 

part of procedure in an action. The 

relevant paragraphs of the judgment is as 

follows:- 
 

  16. An Appeal is essentially 

continuation of the original proceedings 

and the provisions applied at the time of 

institution of the suit are to be operative 

even in respect of the Appeals. That is 

because there is a vested right in the 

litigant to avail the remedy of an Appeal. 

As was observed in K. Kapen Chako v. 

Provident Investment Co. (P) Ltd. [(1977) 

1 SCC 593 : AIR 1976 SC 2610] only in 

cases where vested rights are involved, a 

legislation has to be interpreted to mean 

as one affecting such right to be 

prospectively operative. The right of 

Appeal is only by statute. It is (sic not a) 

necessary part of the procedure in an 

action, but "the right of entering a 

superior court and invoking its aid and 

interposition to redress the error of the 

court below. It seems absurd to 

denominate this paramount right part of 

the practice of the inferior Tribunal". (Per 

Lord Westbury, See: Attorney General v. 

Sillem [33 LJ Ex 209 : 10 LT 434 : 10 

HLC 704, 724 : 11 ER 1200] , ER p. 

1209.) The Appeal, strictly so called, is 

"one in which the question is, whether the 

order of the court from which the Appeal 

is brought was right on the materials 

which that court had before it" (Per Lord 

Devuil Ponnammal v. Arumogam [1905 

AC 383, 390] . The right of Appeal, where 

it exists, is a matter of substance and not 

of procedure (Colonial Sugar Refining 

Co. v. Irving [1905 AC 369 : (1904-07) 

All ER Rep Ext 1620 : 92 LT 738 (PC)] 

)." 
  "17. Right of Appeal is 

statutory. Right of Appeal inhered in no 

one. When conferred by statute it becomes 

a vested right. In this regard there is 

essential distinction between right of 
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Appeal and right of suit. Where there is 

inherent right in every person to file a suit 

and for its maintainability it requires no 

authority of law, Appeal requires so. As 

was observed in State of Kerala v. K.M. 

Charia Abdulla and Co. [AIR 1965 SC 

1585] the distinction between right of 

Appeal and revision is based on 

differences implicit in the two 

expressions. An Appeal is continuation of 

the proceedings; in effect the entire 

proceedings are before the Appellate 

Authority and it has the power to review 

the evidence subject to statutory 

limitations prescribed. But in the case of 

revision, whatever powers the revisional 

authority may or may not have, it has no 

power to review the evidence, unless the 

statute expressly confers on it that power. 

It was noted by the four Judge Bench in 

Hari Shankar v. Rao Girdhari Lal 

Chowdhury [AIR 1963 SC 698] that the 

distinction between an Appeal and a 

revision is a real one. A right of Appeal 

carries with it a right of rehearing on law 

as well as fact, unless the statute 

conferring the right of Appeal limits the 

rehearing in some way, as has been done 

in second Appeals arising under the 

Code. The power of hearing revision is 

generally given to a superior court so that 

it may satisfy itself that a particular case 

has been decided according to law. 

Reference was made to Section 115 of the 

Code to hold that the High Court's 

powers under the said provision are 

limited to certain particular categories of 

cases. The right there is confined to 

jurisdiction and jurisdiction alone."  
 

 13.  With regard to interpretation of 

statute, it is settled law that statute is an 

edict of the legislature and where the 

words of statute are clear without any 

ambiguity and the intention of the 

legislature is clearly conveyed, there is no 

scope for the court to innovate or take 

upon itself the task of altering the 

statutory provisions by breathing into the 

provisions, words which have not been 

expressly incorporated by the legislature. 
 

 14.  It is only in case where the 

words of statute are ambiguous or a 

reading of which clearly indicates that it 

is a case of 'casus omissus' that the court 

can interpret the provisions incorporated 

in statute. Hon'ble the Supreme court 

referring to various pronouncements in 

the case of Bharat Aluminium 

Company versus Kaiser Aluminium 

Technical Services Inc. reported in 

(2012) 9 SCC 552 has held that the court 

must proceed on the footing that the 

legislature intended what it has said. Even 

where there is a 'casus omissus' it is for 

the others than the courts to remedy the 

defect. The relevant paragraph in the case 

of Bharat Aluminium Company (supra) is 

as follows:- 
 

  "65. Mr Sorabjee has also 

rightly pointed out the observations made 

by Lord Diplock in Duport Steels Ltd. 

[(1980) 1 WLR 142 : (1980) 1 All ER 529 

(HL)] In the aforesaid judgment, the 

House of Lords disapproved the approach 

adopted by the Court of Appeal in 

discerning the intention of the legislature; 

it is observed that: (WLR p. 157 C-D)  
  "... the role of the judiciary is 

confined to ascertaining from the words 

that Parliament has approved as 

expressing its intention what that 

intention was, and to giving effect to it. 

Where the meaning of the statutory words 

is plain and unambiguous it is not for the 

Judges to invent fancied ambiguities as an 
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excuse for failing to give effect to its plain 

meaning because they themselves 

consider that the consequences of doing 

so would be inexpedient, or even unjust or 

immoral. In controversial matters such as 

are involved in industrial relations there 

is room for differences of opinion as to 

what is expedient, what is just and what is 

morally justifiable. Under our 

Constitution it is Parliament's opinion on 

these matters that is paramount."  
   (emphasis supplied)  
  In the same judgment, it is 

further observed: (WLR p. 157 F)  
  "... But if this be the case it is 

for Parliament, not for the judiciary, to 

decide whether any changes should be 

made to the law as stated in the Acts...."  
  (emphasis supplied)"  
 

 15.  With regard to taxing statute, it 

has been held that the courts have to apply 

strict rule of interpretation. When the 

competent legislature mandates taxing 

certain person/certain objects in certain 

circumstances, it can not be 

expanded/interpreted to include those, 

which were not intended by the 

legislature. The aforesaid has been held 

by Hon'ble the Supreme Court in the case 

of Commissioner of Customs (Import) 

Mumbai versus Dilip Kumar and 

Company and others reported in (2018) 

9 SCC 1. The relevant paragraphs in the 

aforesaid judgment of Dilip Kumar and 

Company and others(supra) is as follows:- 
 

  "21. The well-settled principle 

is that when the words in a statute are 

clear, plain and unambiguous and only 

one meaning can be inferred, the courts 

are bound to give effect to the said 

meaning irrespective of consequences. If 

the words in the statute are plain and 

unambiguous, it becomes necessary to 

expound those words in their natural and 

ordinary sense. The words used declare 

the intention of the legislature."  
  "24. In construing penal 

statutes and taxation statutes, the Court 

has to apply strict rule of interpretation. 

The penal statute which tends to deprive a 

person of right to life and liberty has to be 

given strict interpretation or else many 

innocents might become victims of 

discretionary decision-making. Insofar as 

taxation statutes are concerned, Article 

265 of the Constitution [ "265. Taxes not 

to be imposed save by authority of law.--

No tax shall be levied or collected except 

by authority of law."] prohibits the State 

from extracting tax from the citizens 

without authority of law. It is axiomatic 

that taxation statute has to be interpreted 

strictly because the State cannot at their 

whims and fancies burden the citizens 

without authority of law. In other words, 

when the competent Legislature mandates 

taxing certain persons/certain objects in 

certain circumstances, it cannot be 

expanded/interpreted to include those, 

which were not intended by the 

legislature."  
  "25. At the outset, we must 

clarify the position of "plain meaning rule 

or clear and unambiguous rule" with 

respect to tax law. "The plain meaning 

rule" suggests that when the language in 

the statute is plain and unambiguous, the 

court has to read and understand the 

plain language as such, and there is no 

scope for any interpretation. This salutary 

maxim flows from the phrase "cum 

inverbis nulla ambiguitas est, non debet 

admitti voluntatis quaestio". Following 

such maxim, the courts sometimes have 

made strict interpretation subordinate to 

the plain meaning rule [Mangalore 

Chemicals and Fertilisers Ltd. v. CCT, 

1992 Supp (1) SCC 21] , though strict 



2 All.   Commissioner of Income Tax Exemption U.P. State Cons. & Infra Vs M/s Reham  

            Foundation Kandhari Lane Lal Bagh Lucknow  

 

1159 

interpretation is used in the precise sense. 

To say that strict interpretation involves 

plain reading of the statute and to say that 

one has to utilise strict interpretation in 

the event of ambiguity is self-

contradictory."  
 

 16. The principles with regard to 

'casus omissus' and its implementation 

have also been dealt with by Hon'ble the 

Supreme Court in the case of Shiv Shakti 

Cooperative Housing Society (supra) in 

which the relevant paragraphs are as 

follows:- 
 

  "19. It is a well-settled principle 

in law that the court cannot read anything 

into a statutory provision which is plain 

and unambiguous. A statute is an edict of 

the legislature. The language employed in 

a statute is the determinative factor of 

legislative intent. Words and phrases are 

symbols that stimulate mental references 

to referents. The object of interpreting a 

statute is to ascertain the intention of the 

legislature enacting it. (See Institute of 

Chartered Accountants of India v. Price 

Waterhouse [(1997) 6 SCC 312 : AIR 

1998 SC 74] .) The intention of the 

legislature is primarily to be gathered 

from the language used, which means that 

attention should be paid to what has been 

said as also to what has not been said. As 

a consequence, a construction which 

requires for its support, addition or 

substitution of words or which results in 

rejection of words as meaningless has to 

be avoided. As observed in Crawford v. 

Spooner [(1846) 6 Moo PCC 1 : 4 MIA 

179] courts cannot aid the legislatures' 

defective phrasing of an Act, we cannot 

add or mend, and by construction make 

up deficiencies which are left there. (See 

State of Gujarat v. Dilipbhai Nathjibhai 

Patel [(1998) 3 SCC 234 : 1998 SCC 

(Cri) 737 : JT (1998) 2 SC 253] .) It is 

contrary to all rules of construction to 

read words into an Act unless it is 

absolutely necessary to do so. [See Stock 

v. Frank Jones (Tipton) Ltd. [(1978) 1 All 

ER 948 : (1978) 1 WLR 231 (HL)] ] Rules 

of interpretation do not permit courts to 

do so, unless the provision as it stands is 

meaningless or of a doubtful meaning. 

Courts are not entitled to read words into 

an Act of Parliament unless clear reason 

for it is to be found within the four 

corners of the Act itself. (Per Lord 

Loreburn, L.C. in Vickers Sons and 

Maxim Ltd. v. Evans [1910 AC 444 : 1910 

WN 161 (HL)] , quoted in Jumma Masjid 

v. Kodimaniandra Deviah [AIR 1962 SC 

847] .)"  
  "23. Two principles of 

construction -- one relating to casus 

omissus and the other in regard to 

reading the statute as a whole -- appear 

to be well settled. Under the first principle 

a casus omissus cannot be supplied by the 

court except in the case of clear necessity 

and when reason for it is found in the four 

corners of the statute itself but at the same 

time a casus omissus should not be 

readily inferred and for that purpose all 

the parts of a statute or section must be 

construed together and every clause of a 

section should be construed with 

reference to the context and other clauses 

thereof so that the construction to be put 

on a particular provision makes a 

consistent enactment of the whole statute. 

This would be more so if literal 

construction of a particular clause leads 

to manifestly absurd or anomalous results 

which could not have been intended by 

the legislature. "An intention to produce 

an unreasonable result", said 

Danckwerts, L.J. in Artemiou v. 
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Procopiou [(1966) 1 QB 878 : (1965) 3 

All ER 539 : (1965) 3 WLR 1011 (CA)] 

(All ER p. 544 I), "is not to be imputed to 

a statute if there is some other 

construction available". Where to apply 

words literally would "defeat the obvious 

intention of the legislation and produce a 

wholly unreasonable result", we must "do 

some violence to the words" and so 

achieve that obvious intention and 

produce a rational construction. Per Lord 

Reid in Luke v. IRC [1963 AC 557 : 

(1963) 1 All ER 655 : (1963) 2 WLR 559 

(HL)] where at AC p. 577 (All ER p. 664 

I) he also observed: "This is not a new 

problem, though our standard of drafting 

is such that it rarely emerges."  
 

 17.  A conspectus of the aforesaid 

judgments make it amply clear that 

statutory interpretation particularly with 

regard to taxing statutes has to be strict 

and only in accordance with the 

unambiguous words used in the statute. 

The intention of the legislature in 

incorporating or leaving out certain words 

is necessarily required to be seen. 
 

 18.  The words 'as it thinks fit' used 

in relation to the powers of the Appellate 

Tribunal exercisable under Section 254(1) 

of the Act, 1961 is of the widest 

amplitude. The said expression confers a 

very wide jurisdiction enabling the 

Appellate authority to take an entirely 

different view on the same set of facts. 
 

 19.  The terminology ' as it thinks fit' 

in relation to the powers of the Appellate 

authority have been considered by 

Hon'ble the Supreme Court in the case of 

Babu Lal Nagar versus Shree 

Synthetics Limited and others reported 

in 1984 (supp) SCC 128. The relevant 

paragraph of the judgment is as follows: 

  "16. Section 66(1) of the Act 

provides that the Industrial Court 

omitting the portion not relevant for the 

present purpose, may call for and 

examine the record of such case and pass 

order in reference thereto as it thinks fit. 

If the Industrial Court has the jurisdiction 

to pass any order in reference to a case 

called for by it as it thinks fit, obviously it 

can come to a conclusion on the same set 

of facts different from the one to which the 

Labour Court had arrived. It was 

however urged that this jurisdiction of 

wide amplitude has been cut down by the 

proviso which provides that the Industrial 

Court shall not vary or reverse any order 

of the Labour Court under Section 66(1) 

unless -- (i) it is satisfied that the Labour 

Court has -- (a) exercised jurisdiction not 

vested in it by law; or (b) failed to 

exercise a jurisdiction so vested; or (c) 

acted in exercise of its jurisdiction 

illegally or with material irregularity. It 

was urged that these clauses so 

circumscribe and cut down the 

jurisdiction of the Industrial Court under 

Section 66 as to be on par with Section 

115 of the Code of Civil Procedure. The 

main part of Section 61 (sic 66) clearly 

spells out the jurisdiction of the Industrial 

Court to pass any order in reference to 

the case brought before it as it thinks fit. 

The expression "as it thinks fit" confers a 

very wide jurisdiction enabling it to take 

an entirely different view on the same set 

of facts. The expression "as it thinks fit" 

has the same connotation, unless context 

otherwise indicates, "as he deems fit" and 

the latter expression was interpreted by 

this Court in Raja Ram Mahadev 

Paranjype v. Aba Maruti Mali [AIR 1962 

SC 753 : 1962 Supp (1) SCR 739] to 

mean to make an order in terms of the 

statute, an order which would give effect 

to a right which the Act has elsewhere 



2 All.   Commissioner of Income Tax Exemption U.P. State Cons. & Infra Vs M/s Reham  

            Foundation Kandhari Lane Lal Bagh Lucknow  

 

1161 

conferred. Is this jurisdiction so 

circumscribed as to bring it on par with 

Section 115 of the Code of Civil Procedure? 

Proviso does cut down the ambit of the 

main provision but it cannot be interpreted 

to denude the main provision of any efficacy 

and reduce it to a paper provision. Both 

must be so interpreted as to permit 

interference which if not undertaken there 

would be miscarriage of justice. Sub-clause 

(c) of the first proviso to Section 66(1) will 

permit the Industrial Court to interfere with 

the order made by the Labour Court, if the 

Labour Court has acted with material 

irregularity in disposal of the dispute before 

it. If the finding recorded by the Labour 

Court is such to which no reasonable man 

can arrive, obviously, the Industrial Court 

in exercise of its revisional jurisdiction 

would be entitled to interfere with the same 

even if patent jurisdictional error is not 

pointed out."  
 

 20.  Upon a perusal of the powers of 

the Appellate authority as indicated in 

section 254(1) of the Act, 1961, it can be 

seen that the widest jurisdiction has been 

conferred upon the Appellate authority in 

the wisdom of the legislature. The said 

power has not been proscribed in any 

manner whatsoever. 
 

 21.  Hon'ble the Supreme Court in 

the case of Clariant International 

Limited and another versus Securities 

and Exchange Board of India reported 

in (2004) 8 SCC 524 has held that once 

the jurisdiction of the Appellate authority 

is not fettered by statute, it exercises all 

the jurisdiction. It has also been held that 

the limits to jurisdiction of the Appellate 

authority would have been stated 

explicitly in the statute had that been the 

intention of legislature. 

  The relevant paragraphs of the 

judgment in the case of Clariant 

International Limited (supra) are as 

follows;-  
  "73. Had the intention of 

Parliament been to limit the jurisdiction 

of the Tribunal, it could say so explicitly 

as it has been done in terms of Section 15-

Z of the Act whereby the jurisdiction of 

this Court to hear the Appeal is limited to 

the question of law."  
  "74. The jurisdiction of the 

Appellate Authority under the Act is not in 

any way fettered by the statute and, thus, 

it exercises all the jurisdiction as that of 

the Board. It can exercise its 

discretionary jurisdiction in the same 

manner as the Board."  
 

 22.  In view of the aforesaid 

judgments of Hon'ble the Supreme Court, 

it is clearly evident that the provisions of 

the Act 1961 have to be interpreted 

strictly in accordance with what it 

explicitly states. Once the legislature in its 

wisdom has not fettered the jurisdiction of 

the Appellate Tribunal, it would not be 

appropriate for the courts to put fetters 

upon such jurisdiction since doing so 

would amount to doing violence to the 

specific provisions of statute. 
 

 23.  A perusal of Section 254 of the 

Act of 1961 shows that the Appellate 

Tribunal is given power to pass such 

orders, as it thinks fit. The powers given 

under Section 254 of the Act of 1961 is to 

be read along with other provisions of the 

Act. Section 12AA of the Act of 1961 

requires satisfaction about the 

genuineness of the activities and the 

objects of a Trust before its registration 

by the Commissioner. The arguments of 

learned counsel for Revenue in reference 
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to the requirement of satisfaction on the 

genuineness of activities of a Trust is to 

be exercised by the Commissioner and 

that the Tribunal should not direct 

registration of Trust unless satisfaction, as 

envisaged under Section 12 (AA) of the 

Act, 1961 is recorded, is only partly 

correct. 
 

 24.  Upon consideration of the 

judgments referred to herein above, we 

are of the considered opinion that in case 

where the Commissioner has refused to 

accept the application for registration of 

Trust after recording its finding on the 

basis of material on record before him 

holding that the activities and object of 

the Trust are not genuine and the 

Appellate Tribunal on the basis of the 

same material on record comes to the 

conclusion that the order of the 

Commissioner is perverse since it has 

been passed ignoring, misconstruing or 

misinterpreting such evidence, then it can 

direct registration of the Trust without 

remanding the matter to the 

Commissioner. 
 

 25.  Remand of the case to the 

Commissioner in the said circumstance 

after recording of satisfaction by the 

Appellate Tribunal about the genuineness 

of objects and activities of the Trust, on 

the basis of material on record, would be 

an empty formality because the 

Commissioner in such a case can not go 

against the specific finding recorded by 

the Appellate Tribunal. 
 

 26.  In view of the unfettered power 

of the Appellate Tribunal in terms of 

section 254 (1) of the Act, 1961 the 

Tribunal can very well record its 

satisfaction on the genuineness of the 

activities and object of the Trust and can 

very well direct registration of the Trust 

without remand of case to the 

Commissioner in case such satisfaction is 

recorded on the basis of documents and 

material already available on record at the 

stage of examination by Commissioner. 
 

 27.  However it would be a different 

matter where the Appellate Tribunal 

records such satisfaction on the basis of 

material or documentary evidence which 

was not available before the 

Commissioner while exercising his 

powers under Section 12 (AA) of the Act, 

1961, which is our opinion would require 

remand. 
 

 28.  Remand to the Commissioner 

can also be affected in a case where the 

Commissioner rejects the application on a 

technical ground without recording its 

opinion on facts or genuineness of the 

activities and object of the Trust but the 

Tribunal finds ground for rejection on 

such technical ground thereby reopening 

the issue of recording satisfaction in terms 

of Section 12 (AA) of the Act, 1961. 
 

 29.  In view of the aforesaid 

discussion, it is clear that the power and 

jurisdiction of the Appellate Tribunal 

under Section 254(1) of the Act, 1961 is 

unfettered thereby enabling the Appellate 

Tribunal to direct registration of the Trust 

at its level itself but the same is not open 

as a matter of course and such power is to 

be exercised only in circumstances 

indicated herein above. 
 

 30.  The said onus on the Appellate 

Tribunal to remand the matter in cases 

indicated herein above is also in view of 

the strict interpretation of the powers of 

the Commissioner under Section 12 (AA) 

of the Act, 1961 because if the Appellate 
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Tribunal is given such wide powers to 

direct registration of Trust in all or any 

circumstances, it would render the 

provisions of Section 12(AA) otiose, 

which again can not be the intention of 

legislature. 
 

 31.  In view of the above the answer 

to questions referred are answered as 

under:- 
 

  (i) The income tax Appellate 

Tribunal while hearing an Appeal under 

Section 254(1) in a matter where 

registration under Section 12(AA) has 

been denied by Commissioner income tax 

can itself pass an order directing 

commissioner to grant registration in case 

the income tax Appellate Tribunal 

disagrees with the satisfaction of the 

Commissioner on the basis of material 

already on record before the 

Commissioner. 
  However the said power is not to 

be exercised as a matter of course and that 

remand to the Commissioner income tax is to 

be made where the income tax Appellate 

Tribunal records a divergent view on the basis 

of material which has been filed before the 

Appellate Tribunal for the first time.  
  Remand for determination of 

question regarding grant of registration to 

a Trust would also be necessitated in 

cases where the registration application 

has been rejected by the Commissioner 

income tax on technical grounds without 

recording his satisfaction as contemplated 

under Section 12 (AA) of the Act, 1961 

and such decision is overturned by the 

income tax Appellate Tribunal.  
  (ii) The power of the Appellate 

Tribunal are co-extensive with the power 

of the Commissioner under Section 12 

(AA) of the Act, 1961 subject to what has 

been indicated herein above. However 

order for registration can be issued only 

after recording satisfaction with regard to 

genuineness of activities of the Trust as 

provided under Section 12 (AA) of the 

Act, 1961. 
 

 32.  In view of the aforesaid the 

reference is answered. 
 

 33.  The Registry is directed to place 

Appeals before the appropriate court 

dealing with the matter. 
---------- 
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 1.  Heard Sri Ravi Nath Tilhari, 

learned counsel for the petitioner and Sri 

S.K.Mehrotra, learned counsel assisted by 

Ms.Priyam Mehrotra, learned counsel 

appearing on behalf of opposite party 

no.1. Opposite party no.2, Additional 

District Judge being merely a proforma 

opposite party is not represented. 
 

 2.  Under challenge is the order dated 

30.08.2018 passed by III Additional Sessions 

Judge, Unnao in SCC Revision No.04/2018 

(Jainul Islaam @ Gop v. Maseehamasi 

Farookhi) whereby revision filed against 

order dated 17.05.2018 striking off defence 

of tenant-opposite party on application of 

petitioner-landlord has been allowed. 
 

 3.  As per averments made in this 

petition filed under Article 227 of the 

Constitution of India, petitioner-landlord 

filed SCC Suit No.8/2009 for arrears of 

rent, damages and ejectment of tenant-

opposite party with respect to three shops 

numbered 369, 370, 371 situate in 

Mohalla Taki Nagar, opposite Central 

Bank, Pargana, Tahsil and District 

Unnnao. It has been stated that tenancy of 

the shops in question was at the rate of 

Rs.700/- per month for each shop apart 

from water tax. The landlord was 

compelled to file suit when monthly rent 

with effect from June 2008 till April 2009 

was not paid by tenant. The tenancy was 

determined by registered notice dated 

27.04.2009 in which arrears of rent and 

water tax was also demanded along with 

vacation of the shops in question. 

However, despite aforesaid notice when 

arrears of rent were not paid, petitioner-

landlord was compelled to file the suit. 
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 4.  Tenant-opposite party having put 

in appearance in suit proceedings, filed 

his written statement on 07.05.2010 

admitting tenancy but denying the rate of 

rent at the rate of Rs.700/- per shop for 

any period prior to April 2007 although 

admitting aforesaid rate of rent with effect 

from April 2007. Liability for payment of 

water tax was also denied. 
 

 5.  Subsequently, the SCC Suit was 

dismissed in default of appearance on 

30.08.2011 and was restored to its 

original number only on 25.09.2014 

whereafter tenant-opposite party filed 

application dated 23.01.2015 (Paper 

No.56-Ga) to deposit rent with effect 

from August 2011 till January 2015 

amounting to Rs.88,200/-. Another 

application (Paper No.61-Ga) was filed to 

deposit rent for the months of February 

2015 till April, 2015 including water tax 

and interest at the rate of 9% per annum 

amounting to Rs.5040/-. 
 

 6.  Aforesaid applications were 

allowed by means of order dated 

23.08.2017 permitting tenant to deposit 

rent/arrears of rent/water tax and interest 

at his own risk. 
 

 7.  However, it has been stated that 

despite said order, tenant did not comply 

with the same and no such deposit as 

envisaged in the order was made by 

tenant. Owing to the said fact, petitioner-

landlord filed application dated 

1.5.2017(Paper No.C-70) under Order 15 

Rule 5 CPC seeking the striking off 

defence of tenant-opposite party for 

failing to comply with the provisions. 

Petitioner-landlord filed another 

application on 30.10.2017 (Paper No.C-

86) stating that tenant had not deposited 

rent with effect from April 2011 and that 

an amount of more than Rs.2,00,000/- 

towards rent and water tax was 

outstanding. A prayer for striking off 

defence as per the earlier application was 

also made. 
 

 8.  Pursuant to aforesaid applications 

by petitioner-landlord, tenant opposite 

party filed another application dated 

16.12.2017 (Paper No.91-Ga) stating that 

the due amount could not be deposited 

owing to ill-health of tenant and 

permission was sought to deposit 

Rs.50,000/- out of due amount, with 

assurance that rest amount would be 

deposited at the earliest. The application 

was thereafter allowed vide order dated 

16.12.2017 permitting tenant-opposite 

party to deposit the amount at his own 

risk. It has been stated that even 

thereafter, deposit as permitted was not 

made. 
 

 9.  Subsequently vide order dated 

17.05.2018, application (no.C-70) was 

allowed striking off defence of tenant-

opposite party against which SCC 

Revision No.4 of 2018 was filed and has 

been allowed vide impugned order dated 

30.08.2018 resulting in the filing of the 

present petition under Article 227 of the 

Constitution of India. 
 

 10.  Learned counsel appearing on 

behalf of petitioner-landlord has 

submitted that a bare perusal of order 

dated 17.05.2018 will make it clear that 

the circumstances indicated in said order 

left the court with no other option but to 

strike off defence of tenant-opposite party 

particularly in view of the fact that twice 

applications for deposit of rent were 

allowed by the SCC Court, firstly on 

23.08.2017 and subsequently on 

16.12.2017 but despite said permission 
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being granted by court, no deposit was 

made by tenant which would definitely 

come within the meaning of the term 

'willful default'. It has been submitted that 

the learned revisional Court had no 

occasion to disturb the order dated 

17.05.2018, particularly when no different 

opinion has been expressed by revisional 

court for differing with reasons indicated 

by the SCC Court. It has been submitted 

the finding recorded by revisional court 

that tenant/opposite party has deposited 

rent on various occasions is not based on 

any cogent evidence on record and is also 

completely against the finding recorded 

by the SCC Court to the effect that no 

deposit was made by tenant-opposite 

party despite orders thereto. 
 

 11.  The learned counsel has relied 

upon the decision of Hon'ble the Supreme 

Court in Bal Gopal Maheshwari and 

others v. Sanjeev Kumar Gupta reported 

in (2013) 8 SCC 719 regarding the scope of 

powers of this Court under Article 227 of 

the Constitution of India. He has further 

relied on the judgment rendered by Hon'ble 

the Supreme Court in Trilok Singh 

Chauhan v. Ram Lal (Dead) through 

LRs and others reported in (2018) 2 SCC 

566. Reliance has also been placed on the 

judgment in Bimal Chand Jain v. Gopal 

Agarwal reported in (1981) 3 SCC 486; 

Haider Abbas v. Additional District 

Judge (Court No.3), Allahabad and ors 

reported in 2006(1) ARC 341 as well as 

decision of this Court in Shailendra 

Sharma and another v. Amit Bansal (Dr.) 

reported in 2017 (5) ADJ 239 with regard to 

striking off defence and the provisions of 

Order 15 Rule 5 C.P.C. as applicable in the 

State of U.P. 
 

 12.  Learned counsel appearing on 

behalf of tenant-opposite party has 

rebutted arguments advanced by learned 

counsel for the petitioner with the 

submission that arrears of rent along with 

interest etc. had been deposited by tenant-

opposite party on the first date of hearing 

which was prior to its dismissal in default 

of appearance in the year 2011. It has 

been submitted that the suit itself was 

dismissed in default of appearance on 

30.08.2011 and was subsequently restored 

only after three years on 25.09.2014. As 

such, there was no occasion for tenant-

opposite party to make any deposit within 

aforesaid three years. It has been 

submitted that subsequently as soon as the 

suit was restored, tenant-opposite party 

himself filed application dated 23.1.2015 

seeking to deposit rent for the period 

August 2011 till January 2015. Another 

application for deposit of rent for the 

period of February 2015 till April 2015 

was also made by tenant-opposite party at 

his own instance. The said applications 

were allowed vide orders dated 23.08.2017 

but could not be complied with owing to 

illness of tenant-opposite party. It was in 

such extenuating circumstance that deposit 

of rent could not be made which has, 

rightly been condoned by the revisional 

court. Learned counsel for the opposite 

parties has relied upon the judgments 

rendered in Shailendra Sharma and 

another v. Dr. Amit Bansal, reported in 

2017(35) LCD 1521; Rajendra Kumar 

Verma and another v. Padma Jindal 

and another, reported in 2006 (1) ARC 

764; Shiv Balak Singh v. Additional 

District Judge XI, Lucknow reported in 

2014 (2) ARC 552, Dina Nath (D) by LRs 

& another v. Subhash Chand Saini & 

others, rendered by Hon'ble the Supreme 

Court in Civil Appeal No.4563 of 2014 as 

well as Santosh Mehta v. Om Prakash 

reported in (1980) 3 SCC 610 regarding 

striking off defence. 
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 13.  Heard learned counsel for the 

parties and perused the record. 
 

 14.  It is admitted between the parties 

that the dispute in question pertains only 

to the second part of Order 15 Rule 5 

C.P.C. pertaining to continuous regular 

deposits being made during pendency of 

suit proceedings and that deposits made 

on first date of hearing as provided in the 

first part under Order 15 Rule 5 C.P.C. 

are not in question. 
 

 15.  Regarding the same, it is seen 

that the suit was filed in 2009 in which 

written statement was filed on 07.05.2010 

but suit having been dismissed in default 

of appearance on 30.08.2011 was 

thereafter restored to its original number 

only on 25.09.2014 whereafter tenant-

opposite party filed application dated 

23.01.2015 for deposit of rent from 

August 2011 to January 2015 and by a 

separate application for deposit of rent 

from February 2015 till March 2015. 

Despite opposition by petitioner-landlord, 

said applications were allowed vide order 

dated 23.08.2017 permitting tenant-

opposite party to make the deposit at his 

own risk. Subsequently another 

application for deposit of rent was filed 

after filing of application under Order 15 

Rule 5 C.P.C. on 01.05.2017. The said 

application was also allowed vide order 

dated 16.12.2017. Thereafter defence had 

been struck off vide order dated 

17.05.2018 specifically recording 

aforesaid facts and particularly indicating 

that despite permission granted for 

deposit of rent vide orders dated 

23.08.2017 and 16.12.2017, no deposit as 

prayed for and directed was made by 

tenant-opposite party. The SCC Court on 

the basis of aforesaid facts came to the 

conclusion that default in deposit of rent 

by tenant-opposite party was willful, 

necessitating striking off defence under 

Order 15 Rule 5 of C.P.C. 
 

 16.  The revisional court vide the 

impugned order has upset the order of 

SCC Court permitting tenant-opposite 

party to make deposits within a period of 

one month.  It is to be seen that the order 

of revisional court is conditional and that 

in the event of tenant-opposite party not 

making deposit as indicated by the 

revisional court, the revision was directed 

to be considered dismissed. 
 

 17.  It has been submitted by learned 

counsel for tenant-opposite party that in 

pursuance of directions of the revisional 

court, deposit was made as directed. 
 

 18.  For proper appreciation of 

dispute in question, it would be necessary 

to refer to provisions of Order 15 Rule 5 

C.P.C. as applicable in the State of Uttar 

Pradesh, which are quoted hereunder : 
 

  “Order XV : Disposal of the 

Suit at the first hearing :  
  1…….....  
  2………. 
  3……..... 
  4……..... 
  5. Striking off defence on 

failure to deposit admitted rent etc.-- 
  (1) In any suit by a lessor for the 

eviction of a lessee after the determination 

of his lease and for the recovery from him 

of rent or compensation for use and 

occupation, the defendant shall, at or 

before the first hearing of the suit, deposit 

the entire amount admitted by him to be 

due together with interest thereon at the 

rate of nine per centum per annum and 

whether or not he admits any amount to 

be due, he shall throughout the 
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continuation of the suit regularly deposit 

the monthly amount due within a week 

from the date of its accrual, and in the 

event of any default in making the deposit 

of the entire amount admitted by him to 

be due or the monthly amount due as 

aforesaid, the court may subject to the 

provisions of sub-rule (2), strike off his 

defence. 
  Explanation 1.--  
   The expression 'first 

hearing' means the date for filing written 

statement or for hearing mentioned in the 

summons or where more than one of such 

dates are mentioned, the last of the dates 

mentioned.  
  Explanation 2.--  
   The expression 'entire 

amount admitted by him to be due' means 

the entire gross amount, whether as rent 

or compensation for use and occupation, 

calculated at the admitted rate of rent for 

the admitted period of arrears after 

making no other deduction except the 

taxes, if any' paid to a local authority in 

respect of the building on lessor's account 

and the amount, if any, deposited in any 

court under section 30 of the U. P. Urban 

Buildings (Regulation of Letting, Rent 

and Eviction) Act. 1972.  
  Explanation 3.--  
   The expression 'monthly 

amount due' means the amount due every 

month, whether as rent or compensation 

for use and occupation at the admitted 

rate of rent, after making no other 

deductions except the taxes, if any, paid 

to a local authority in respect of the 

building on lessor's account.  
  (2) Before making an order for 

striking off defence, the court may 

consider any representation made by the 

defendant in that behalf provided such 

representation is made within 10 days, of 

the first hearing or, of the expiry of the 

week referred to in sub-section (1), as the 

case may be. 
  (3) The amount deposited under 

this rule may at any time be withdrawn by 

the plaintiff: 
   Provided that such 

withdrawal shall not have the effect of 

prejudicing any claim by the plaintiff 

disputing the correctness of the amount 

deposited :  
   Provided further that if the 

amount deposited includes any sums 

claimed by the depositor to be deductible 

on any account, the court may require the 

plaintiff to furnish security for such sum 

before he is allowed to withdraw the 

same."  
 

 19.  A perusal of order dated 

17.05.2018 striking off defence indicates 

that the trial court exercised its discretion 

to do the same in view of the fact that 

deposit of rent etc. had been permitted to 

be made by tenant twice vide orders dated 

23.08.2017 and 16.12.2017 on the 

applications preferred by tenant himself 

but when compliance of neither of the 

orders was made, defence was struck off 

holding that such default is willful on the 

part of tenant. 
 

 20.  Perusal of impugned order dated 

30.08.2018 passed by the revisional court 

however indicates that findings recorded 

by trial court pertaining to willful default 

on the part of tenant has not been 

interfered with. The only ground on 

which tenant opposite party was granted 

indulgence was after appreciating his 

submission with regard to illness and the 

fact that there was no occasion for tenant-

opposite party to have made any deposit 

towards rent from August 2011 till 

September 2014 due to the suit having 

been dismissed in default of appearance. 
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It was in these circumstances that the 

order of trial court was interfered with 

and tenant-opposite party was granted an 

opportunity to deposit rent which 

admittedly has been done in pursuance of 

such directions. 
 

 21.  The decision in Bal Gopal 

Maheshwari(supra) relied upon by 

learned counsel for the petitioner noticing 

the provisions of Order XV Rule 5 C.P.C. 

as applicable in the State of Uttar Pradesh 

and judgment of Hon'ble the Supreme 

Court in Bimal Chand Jain(supra) has 

held that the discretion exercisable by trial 

court with regard to striking off defence is 

not compulsory and is in the realm of 

discretion to be exercised by the trial 

court upon consideration of facts and 

circumstances of the case. It has been held 

that interference with regard to the power 

to strike off written statement can be 

exercised only in case it was perverse or 

the court below has exceeded or failed to 

exercise the jurisdiction. Shailendra 

Sharma(supra) also relies upon judgment 

of Hon'ble the Supreme Court rendered in 

Bimal Chand Jain(supra) which has held 

as follows:- 
 

  "6. It seems to us on a 

comprehensive understanding of Rule 5 

of Order 15 that the true construction of 

the Rule should be thus. Sub-rule (1) 

obliges the defendant to deposit, at or 

before the first hearing of the suit, the 

entire amount admitted by him to be due 

together with interest thereon at the rate 

of nine per cent per annum and further, 

whether or not he admits any amount to 

be due, to deposit regularly throughout 

the continuation of the suit the monthly 

amount due within a week from the date 

of its accrual. In the event of any default 

in making any deposit, "the court may 

subject to the provisions of sub-rule (2) 

strike off his defence". We shall presently 

come to what this means. Sub-rule (2) 

obliges the court, before making an order 

for striking off the defence to consider 

any representation made by the defendant 

in that behalf. In other words, the 

defendant has been vested with a statutory 

right to make a representation to the court 

against his defence being struck off. If a 

representation is made the court must 

consider it on its merits, and then decide 

whether the defence should or should not 

be struck off. This is a right expressly 

vested in the defendant and enables him 

to show by bringing material on the 

record that he has not been guilty of the 

default alleged or if the default has 

occurred there is good reason for it. Now, 

it is not impossible that the record may 

contain such material already. In that 

event, can it be said that sub-rule (1) 

obliges the court to strike off the defence? 

We must remember that an order under 

sub-rule (1) striking off the defence is in 

the nature of a penalty. A serious 

responsibility rests on the court in the 

matter and the power is not to be 

exercised mechanically. There is a reserve 

of discretion vested in the court entitling 

it not to strike off the defence if on the 

facts and circumstances already existing 

on the record it finds good reason for not 

doing so. It will always be a matter for the 

judgment of the court to decide whether 

on the material before it, notwithstanding 

the absence of a representation under sub-

rule (2), the defence should or should not 

be struck off. The word "may" in sub-rule 

(1) merely vested power in the court to 

strike off the defence. It does not oblige it 

to do so in every case of default."  
 

 22.  Thus it can be seen that power to 

strike off defence is not to be exercised by 
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treating it to be a statutory mandate. Since 

exercise of such power inflicts severe 

penal consequences, the court has 

discretion not to strike off defence if on 

facts it finds good reason for not doing so. 

Therefore, the power should be exercised 

after consideration of the facts and 

circumstances appearing on the record 

and, in the event of there being a 

representation, after considering the 

representation. 
 

 23.  Once the court concerned has 

exercised its discretion regarding striking off 

defence, an aggrieved party has remedy of 

filing revision under Section 25 of the 

Provincial Small Cause Courts Act, 1887 but 

the revisional court has very limited power to 

interfere with the discretion so exercised by 

court concerned. Such limited grounds for 

interference have already been explained by 

Hon'ble the Supreme Court in Trilok Singh 

Chauhan(supra). In the said decision, it has 

been held that interference in exercise of 

jurisdiction under Section 25 of the said Act 

can be only when the findings are perverse, 

based on no material, upon taking into 

consideration the inadmissible evidences or 

without consideration of relevant evidence. 

The relevant paragraph of the said judgment is 

quoted as follows: 
 

  “25. There are very limited 

grounds on which there can be 

interference in exercise of jurisdiction 

Under Section 25; they are, when (i) 

Findings are perverse or (ii) based on no 

material or (iii) Findings have been 

arrived at upon taking into consideration 

the inadmissible evidences or (iv) 

Findings have been arrived at without 

consideration of relevant evidences.” 
 

 24.  Upon application of aforesaid 

judgments, it is clear that the trial court 

has absolute discretion to pass appropriate 

orders regarding striking off defence upon 

an application so made by the landlord. 

The discretion once exercised can be 

interfered with by the revisional authority 

only on limited grounds. In the present 

case, it can be seen that the revisional 

court has not at all interfered with the 

findings of fact recorded by the trial court. 

None of the grounds indicated by Hon'ble 

the Supreme Court in Trilok Singh 

Chauhan(supra) has been followed by 

revisional court while passing the 

impugned order. As such it can be said 

that the impugned order has been passed 

against the principles enunciated by 

Hon'ble the Supreme Court. 
 

 25.  Another aspect to be considered is 

whether the discretion exercised by the trial 

court in striking off defence has been 

exercised judicially upon consideration of 

material facts or not. The trial court judgment 

clearly indicates that tenant-opposite party 

has committed wilful default in adhering to 

the second part of Order 15 Rule 5 C.P.C. 

particularly since tenant-opposite party was 

twice given opportunity to make deposit of 

the admitted amount of dues but the said 

benefit was not availed of and deposit as 

required to be made in terms of the order of 

trial court was not made. It was in these 

circumstances that the trial court held default 

on part of tenant-opposite party to be wilful, 

thereby striking off defence. 
 

 26.  Hon'ble the Supreme Court in 

Atma Ram v. Shakuntala Rani reported 

in 2005 (7) SCC 211 has held that in Rent 

Control legislation, if tenant wishes to 

take advantage of beneficial provisions of 

the Act, he must strictly comply with the 

requirements indicated therein. The 

relevant paragraph of the said decision is 

as follows: 
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  “19. It will thus appear that this 

Court has consistently taken the view that 

in the Rent Control legislations if the 

tenant wishes to take advantage of the 

beneficial provisions of the Act, he must 

strictly comply with the requirements of 

the Act. If any condition precedent is to 

be fulfilled before the benefit can be 

claimed, he must strictly comply with that 

condition. If he fails to do so he cannot 

take advantage of the benefit conferred by 

such a provision.”  
 

 27.  The aforementioned position 

was reiterated by a Division Bench of this 

Court in Haider Abbas(supra), which 

reads as follows:- 
 

  “23. The aforesaid decision of 

the Supreme Court in the case of Atma 

Ram, (supra)emphasizes that if the tenant 

wishes to take advantage of the beneficial 

provisions of the Rent Control Act, he 

must strictly comply with the 

requirements and if any condition 

precedent is required to be fulfilled before 

the benefit can be claimed, the tenant 

must strictly comply with that condition 

failing which he cannot take advantage of 

the benefit conferred by such a provision. 

It has further been emphasised that the 

rent must be deposited in the Court where 

it is required to be deposited under the 

Act and if it is deposited somewhere else, 

it shall not be treated as a valid 

payment/tender of the rent and 

consequently the tenant must be held to 

be in default.” 
  “24. In view of the aforesaid 

principles of law enunciated by the 

Supreme Court in the aforesaid case of 

Atma Ram, (supra), it has to be held that 

the tenant must comply with the 

requirements of Order XV, Rule 5, C.P.C. 

and make the deposits strictly in 

accordance with the procedure contained 

therein. A deposit which is not made in 

consonance with the aforesaid Rule 

cannot enure to the benefit of the tenant 

and,therefore, only that amount can be 

deducted from the "monthly amount" 

required to be deposited by the tenant 

during the pendency of the suit which is 

specifically mentioned in Explanation 3 to 

Rule 5(1) of Order XV, C.P.C.” 
  “25. It, therefore, follows that 

the amount due to be deposited by the 

tenant through out the continuation of the 

suit has to be deposited in the Court 

where the suit is filed otherwise the Court 

may strike off the defence of the tenant 

since the deposits made by the tenant 

under section 30(1) of the Act after the 

first hearing of the suit cannot be taken 

into consideration.” 
 

 28.  The aforesaid view with regard 

to tenant being obliged to strictly comply 

with requirements of the Act in order to 

avail advantage of beneficial provisions 

has been reiterated by this Court in a 

number of judgments following the 

aforesaid judgments of Hon'ble the 

Supreme Court and this Court. 
 

 29.  In the present case, it is quite 

clear that tenant opposite party failed to 

make compliance of provisions of Order 

15 Rule 5 C.P.C. despite adequate 

opportunity being provided for the same 

by the trial court. 
 

 30.  Upon application of the 

judgments indicated hereinabove, it is 

quite clear that tenant-opposite party was 

a wilful defaulter and deliberately failed 

to comply with the provisions of Order 15 

Rule 5 C.P.C. due to which his defence 

was correctly struck off by the trial court 

and that the order passed by the revisional 
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court, being against the judgments 

rendered by Hon'ble the Supreme Court 

regarding powers and jurisdiction of 

interference, is also vitiated. 
 

 31.  So far as judgments relied upon 

by learned counsel for tenant-opposite 

party are concerned, the case of 

Shailendra Sharma and another v. Dr. 

Amit Bansal(supra) has followed the 

dictum of Hon'ble the Supreme Court in 

Bimal Chand Jain(supra) in which it has 

been held that the power to strike off 

defence is not mandatory but 

discretionary at the instance of court 

concerned. To the same effect is another 

judgment relied upon by learned counsel 

for tenant-opposite party in Santosh 

Mehta v. Om Prakash(supra). 
 

 32.  There is no dispute regarding 

proposition that power exercisable under 

Order 15 Rule 5 C.P.C. is not mandatory 

but discretionary at the instance of court 

concerned. In the instant case, the trial 

court has clearly recorded a finding that 

tenant-opposite party is a wilful defaulter 

since it failed to comply with provisions 

of Order 15 Rule 5 C.P.C. not once but 

twice upon applications filed by tenant 

opposite party itself. As such its 

discretion was exercised in the facts and 

circumstances of the case which would 

clearly be in accordance with the dictum 

of Hon'ble the Supreme Court. 
 

 33.  Learned counsel appearing for 

tenant-opposite party has also relied upon 

the judgment of Hon'ble the Supreme 

Court in Dina Nath (D) by LRs & 

another v. Subhash Chand Saini & 

others, (supra) in which again it has been 

held that the power to strike off defence is 

discretionary at the instance of court 

concerned and that it is not mandatory for 

the court to automatically allow the 

application for striking off defence. It has 

also been held that mere failure to pay 

rent on part of tenant is not enough to 

justify an order striking off defence and it 

is only a wilful failure or deliberate 

default that can call for exercise of the 

extra ordinary power vested in court. 
 

 34.  In the present case the trial court 

has clearly recorded a finding of fact that 

there was wilful and deliberate default on 

part of tenant-opposite party in complying 

with the provisions of Order 15 Rule 5 

C.P.C. thereby requiring it to exercise its 

discretion of striking off defence. The 

aforesaid judgments also therefore would 

not be of any help to learned counsel for 

tenant-opposite party. 
 

 35.  In the present case, it can be 

seen that tenant-opposite party was 

allowed to make deposit of admitted 

amount of rent firstly in August 2017 and 

thereafter in December 2017. The defence 

has been struck off subsequently in May, 

2018. As such it can be seen that the 

default in deposit of admitted amount of 

rent as contemplated under second part of 

Order 15 Rule 5 C.P.C. was continuous 

and, therefore, the explanation of illness 

given by tenant-opposite party without 

adequate evidence to corroborate the 

same would definitely fall within the 

meaning of wilful default. The revisional 

court without interfering with the findings 

of fact recorded by the trial court erred in 

law in setting aside the order of trial court 

for striking off defence without adhering 

to the principles enunciated by Hon'ble 

the Supreme Court regarding exercise of 

revisional power. 
 

 36.  In view of the aforesaid, the 

petition is allowed setting aside the 
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judgment and order dated 30.08.2018 

passed in SCC Revision No.04/2018 

(Jainul Islaam @ Gop v. Maseehamasi 

Farookhi). 
---------- 
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(Delivered by Hon’ble Rajan Roy, J.) 
 

 1.  Heard Sri Apoorva Tewari learned 

counsel for the petitioner, Ms Aparita Bansal for 

the State Election Commission and Sri Anuj 

Garg learned standing counsel.  
 

 2.  This writ petition has been filed 

under Article 226 of the Constitution of 
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India challenging an order passed by the 

District Magistrate/District Election 

Officer on 30.07.2016 under Section 11-E 

of the U.P. Panchat Raj Act, 1947 

(hereinafter referred to as 'the Act, 1947') 

wherein he has held that the petitioner 

was not qualified for contesting the 

election to the office of Gram Pradhan 

Village Barauli, District Hardoi, as, on the 

date of filing nomination he was 

functioning as an elected member of 

Kshetra Panchayat Barauli. Accordingly 

he has held that the office of Gram 

Pradhan Barauli is deemed to be vacant 

requiring a fresh process of election.  
 

 3.  The facts of the case are that the 

petitioner admittedly was a member of 

Kshetra Panchayat Barauli and his tenure 

was till 17.03.2016. He filed his 

nomination for contesting election to the 

office of Gram Pradhan while he was still 

continuing as a member of Gram 

Panchayat. On 13.12.2015 the result of 

the election to the office of Gram Pradhan 

was declared and he took oath of office on 

19/20.12.2015. Even at the cost of 

repetition it needs to be stated that it is the 

admitted factual position that on both the 

dates i.e. on the date of filing of 

nomination and on the date of taking oath 

of office of Gran Pradhan, he continued to 

function as an elected member of of 

Kshetra Panchayat Barauli. A complaint 

was made by one Aneeta Mishra that on 

account of holding office of member, 

Kshetra Panchayat, petitioner was 

ineligible to contest the election to the 

office of Gram Pradhan, therefore, the 

election was bad and he should be 

restrained from functioning as Gram 

Pradhan. Prior to this complaint i.e. on 

09.02.2016, the petitioner is stated to have 

resigned from office of MEMBER, 

Kshetra Panchayat. The contention of the 

counsel for the petitioner is that this 

resignation was not actuated by detection 

of any dis-qualification but was a 

voluntary act on the part of the petitioner. 

Ms. Aneeta Mishra then filed a writ 

petition before this Court bearing no. 

12466 (MB) of 2016 seeking a writ of quo 

warranto. The said writ petition was 

disposed of on 30.03.2016 in the 

following terms:-  
 

  "Shri Manoj Kumar Mishra, 

Advocate has filed Vakalatnama on behalf 

of opposite party no.6. The same is taken 

on record.  
  This petition has been filed with 

the following prayers:-  
  (a) To issue a writ, order or 

direction in the nature of quo warranto 

for removal of Sri Rajendra Kumar Son of 

Sri Ram Kumar from Office of Village 

Pradhan of Village Panchayat-Barauli, 

Block-Kachauna, District-Hardoi.  
  (b) To issue a writ order or 

direction in the nature of Mandamus 

commanding the opposite party no.3 to 

pass an order for declaration of the post 

of Village Pradhan of Village Panchayat-

Barauli, Block-Kachauna, District-

Hardoi as Vacant in view of Section 11(E) 

of Uttar Pradesh Panchayat Raj Act, 

1947.  
  chequered(c) To issue a writ, 

order or direction in the nature of 

Mandamus commanding the opposite 

party no.2 to issue a notification for 

holding a fresh election for Office of 

Village Pradhan of Village Panchayat-

Barauli, Block-Kachauna, District 

Hardoi.  
  (d) To issue a writ, order or 

direction in the nature of Mandamus 

commanding the opposite party no.4 to 

declare the proceedings followed by 

decisions taken by the opposite party no.6 
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as void since he was elected for the post 

of Pradhan of Village Panchayat-Barauli, 

Block-Kachauna, District-Hardoi. 
  (e) To issue any other order or 

direction which this Hon'ble Court may 

deem just and proper in the facts and 

circumstances of the case.  
  (f) Award cost of the writ 

petition in favour of the petitioner against 

the opposite party, forthwith to impart 

due justice.  
  The representation of other 

person contained in Annexure-4 was 

disposed of by the District Magistrate. 

Though it is stated by counsel for the 

petitioner that in the representation, the 

petitioner has taken grounds in respect of 

disqualification of opposite party no.6 

from the office held by him.  
  Learned counsel for the 

petitioner further submits that it is 

incumbent upon District Magistrate to 

consider and dispose of the 

representation and decide the issue in 

accordance with law but the District 

Magistrate is not paying any attention to 

the representation.  
  In the aforesaid circumstances, 

the writ petition is disposed of with 

direction to the District Magistrate to 

consider and dispose of the 

representation preferred by the petitioner 

within a period of two months."  
 

 4.  The aforesaid order was passed 

after hearing the parties including the 

petitioner herein, who had put in 

appearance. The petitioner who was the 

opposite party no.6 therein did not 

challenge the aforesaid order of the High 

Court.  
 

 5.  In pursuance to the aforesaid 

complaint Ms. Aneeta Mishra moved a 

representation before the District 

Magistrate and it is this representation 

which has been decided by the said 

officer on 30.07.2016 which is impugned 

herein.  
 

 6.  It is not out of place to mention 

that Ms. Aneeta Misra moved an 

application for being impleaded as an 

opposie party in this petition but it was 

rejected on the ground that a complainant 

was not a necessary party.  
 

 7.  The contention of Sri Tewari learned 

counsel for the petitioner is firstly that the 

District Magistrate had no jurisdiction to pass 

such an order even in his capacity as District 

Election Officer or for that matter in 

pursuance to the direction issued by the High 

Court, as a District Election Officer becomes 

functus-officio once the election result is 

declared and in this regard, he has relied 

upon a Division Bench judgment reported in 

(1995) 2 UPLBEC 771 (Smt. Ram Kanti vs. 

District Magistrate, Hamirpur and others) 

and connected matters, wherein, the 

aforesaid preposition of law has been laid 

down. The same principle has been reiterated 

in a subsequent decision reported in 2006 (1) 

ALJ 417 (DB) ( Sunita Patel vs. State of 

U.P. & others) albeit in the context of 

Kheshtra Panchayat election.  
 

 8.  Learned counsel for the petitioner 

further contends that if the legislature has 

not conferred jurisdiction on a particular 

authority in respect of a particular subject 

then such jurisdiction cannot be conferred 

by consent or even by the order of the 

Courts and the Court cannot issue 

direction to an incompetent authority to 

decide a dispute is well settled.  
 

 9.  Contention of the learned counsel 

is that once the petitioner was elected as 

Gram Pradhan, in view of the provisions 
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contained in Article 243(o) of the 

Constitution to the effect 

"notwithstanding anything in the 

constitution, no election to any Panchayat 

shall be called in question except by 

Election Petition presented to such 

authority in such manner as is provided 

for under any law made by the 

legislation", as, the challenge in essence 

was to the election of the petitioner as 

Gram Pradhan, the only remedy available 

was in terms of an Election Petition under 

Section 12-C(1) of the Act, 1947 but no 

Election Petition was filed and the period 

of limitation prescribed for the same 

having expired, the writ petition for 

issuance of quo warranto filed by Aneeta 

Mishra also having been disposed of, in 

the absence of any challenge to 

petitioner's election by filing an Election 

Petition, there was no other remedy 

available to any aggrieved person, nor 

was there any provision in the Act, 1947 

or in the Constitution of India under 

which any authority including the District 

Magistrate could divest the petitioner of 

the office of Gram Pradhan in the manner 

it had been done.  
 

 10.  This apart, Sri Apoorva Tewari 

learned counsel for the petitioner 

contended that reference to Section 11-

E(2) of the Act, 1947 in the impugned 

order is misconceived for the reason that 

the said provision is attracted only in an 

eventuality where after a person has been 

elected as Gram Pradhan, he, is elected 

subsequently to another office, which is 

not the case here. Furthermore, he says 

that in this view of the matter there is no 

question of 'deemed vacancy' of the office 

held by the petitioner.  
 

 11.  According to him, even if an 

election petition had been filed the 

defence would be open to the petitioner 

that Section 12-C does not apply to the 

facts of the present case as it does not fall 

in any of the eventualities mentioned 

therein, including 'voidance' of election 

and that even such 'viodance' is required 

to be declared by the Courts, even if, in 

collateral proceedings, and the District 

Magistrate could not have done so. He 

also submitted that requirement of the 

Election being 'materially affected' would 

still not be satisfied. In this context he 

also invited the attention of the Court to 

Rule 4(3)(a) of the U.P. Pachayat Raj 

(Settlement of Election) Disputes Rules, 

1997 to contend that casual vacancy can 

be declared by the Sub Divisional Officer 

i.e. the Prescribed authority that too only 

in a proceeding for setting aside the 

election, therefore, the District Magistrate 

had no power to do so and has exceeded 

his jurisdiction.  
 

 12.  Ms. Aparajita Bansal learned 

counsel appearing for Election 

Commission has invited the attention of 

the Court to sub Section 3 of Section 11-

E, however sub section 3 relates to the 

first election under the Act, 1947, 

therefore, the same does not apply in this 

case as it was not the first election under 

the Act. She also submitted that so far as 

Section 11-D of the Act, 1947 is 

concerned the Rules have been framed for 

vacancy of the office but in respect of 

Section 11-E no such Rules have been 

framed, therefore, once the 

disqualification is detected the office 

becomes automatically vacant and all that 

the District Magistrate has done is to 

declare it to be so. She also submitted that 

the remedy of an Election Petition under 

Section 12-C(1) was not available in this 

case as in fact there was no challenge to 

the election, what was pointed out by the 
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complainant was the ineligibility of the 

petitioner to hold two offices at the same 

time.  
 

 13.  Sri Anuj Garg learned standing 

counsel submitted arguments on the same 

line as Ms Aparajita Bansal.  
 

 14.  As per Section 11-E(1) of the 

Act, 1947 a person shall be disqualified 

for being elected to or holding the office 

of Pradhan or member of Gram Panchayat 

or a Panchayat or a Nyaya Panchayat, if 

he is (a) a member of parliament or of the 

State Legislature; or (b) member, 

Pramukh or Up-pramukh of a Kshettra 

Panchayat; or (c) member, Adhyaksha or 

Upadhyaksha of a Zila Panchayat; or 

Adhyaksha or Upadhyaksha of any co-

operative society.  
 

 15.  As regards the first contention of 

learned counsel for the petitioner, the 

legal position is well settled that once the 

result of the election has been declared 

the District Magistrate/District Election 

Officer becomes functus officio. The 

District Magistrate thereafter has power to 

take a decision for removal of Pradhan 

under Section 95(1)(g) of the Act, 1947. 

The Court does not find any ground 

mentioned in Section 95(1)(g) or under 

Section 5-A of the Act, 1947 as being 

available in this case for availing the 

remedy under Section 95(1)(g) of the Act, 

1947 and Section 6-A of the Act, 1947. 

The disqualification mentioned in Section 

11-E is not mentioned in Section 5-A nor 

as a ground for removal under Section 

95(1)(g) of the Act, 1947. An Election 

petition assuming it would have been 

maintainable on the ground that the result 

of the election had been materially 

affected by improper acceptance or 

rejection of petitioner's nomination or by 

gross failure to comply with the 

provisions of the Act or the Rules framed 

thereunder, as, while holding the office of 

member of Kshetra Panchayat he could 

not have filed the nomination paper for 

Election to the office of Gram Pradhan, 

the fact of the matter is that no Election 

petition was filed by any aggrieved person 

instead a writ of quo warranto was filed 

which was disposed of as already stated. 

Now the question to be considered is 

whether merely because an Election 

Petition was not filed against the 

petitioner, who admittedly was 

disqualified from being elected or holding 

the office of Gram Pradhan in view of the 

provisions contained in Section 11-E(1) 

of the Act, 1947, should he be allowed to 

continue in office because the District 

Magistrate who has passed the impugned 

order did not have jurisdiction to do so 

and this Court in exercise of its extra 

ordinary jurisdiction under Article 226 of 

the Constitution should be a mute-

spectator to a void and illegal act and 

should dismiss this petition on this ground 

thereby sustaining and perpetuating an 

apparent illegality.? While it is true that 

so far as elections are are concerned, in 

view of the provisions contained in 

Article 243(O), the remedy is by way of 

an Election Petition but there is a decision 

to the effect of the Supreme Court 

reported in (1999) 4 SCC 526 (K. 

Venkatachalam vs. A. Swamickan and 

another) wherein their Lordship at the 

Supreme Court have said that Article 243 

(O) of the Constitution by itself may not 

per-se bar judicial review which is the 

basic structure of the Constitution but 

ordinarily such jurisdiction would not be 

exercised, there may be some cases where 

a writ petition would be entertained. 

Reference may also be made to another 

decision reported in (2005) 8 SCC 383 
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(Karnek Singh vs. Charanjit Singh) 

wherein their Lordships of the Supreme 

Court held as under:-  
 

  "29. In view of the judgment of 

this Court in the case of Election 

Commission of India v. Saka Vankata 

Rao it may be that action under Article 

192 could not be taken as the 

disqualification which the appellant 

incurred was prior to his election. 

Various decisions of this Court, which 

have been referred to by the appellant 

that jurisdiction of the High Court under 

Article 226 is barred challenging the 

election of a returned candidate and 

which we have noted above, do not 

appear to apply to the case of the 

appellant now before us. Article 226 of 

the Constitution is couched in widest 

possible term and unless there is clear 

bar to jurisdiction of the High Court its 

powers under Article 226 of the 

Constitution can be exercised when there 

is any act which is against any provision 

of law or violative of constitutional 

provisions and when recourse cannot be 

had to the provisions of the Act for the 

appropriate relief. In circumstances like 

the present one bar of Article 329(b) will 

not come into play when case falls under 

Articles 191 and 193 and whole of the 

election process is over. Consider the 

case where the person elected is not a 

citizen of India. Would the Court allow a 

foreign citizen to sit and vote in the 

Legislative Assembly and not exercise 

jurisdiction under Article 226 of the 

Constitution?  
  30. We are, therefore, of the 

view that the High Court rightly exercised 

its jurisdiction in entertaining the writ 

petition under Article 226 of the 

Constitution and declared that the 

appellant was not entitled to sit in Tamil 

Nadu Legislative Assembly with 

consequent restraint order on him from 

functioning as a member of the 

Legislative Assembly. The net effect is 

that the appellant ceases to be a member 

of the Tamil Nadu Legislative Assembly. 

Period of the Legislative Assembly is long 

since over. Otherwise we would have 

directed respondent No. 2, who is 

Secretary to Tamil Nadu Legislative 

Assembly, to intimate to Election 

Commission that Lalgudi Assembly 

constituency seat has fallen vacant and 

for the Election Commission to take 

necessary steps to hold fresh election 

from that Assembly Constituency. 

Normally in a case like this Election 

Commission should invariably be made a 

party. 
  31. When leave to appeal was 

granted to the appellant by this Court 

operation of the impugned judgment was 

suspended. Respondent No. 2 shall 

intimate to the State Government as to for 

how many days the appellant sat as a 

member of the Legislative Assembly and it 

would be for the State Government to 

recover penalty from the appellant in 

terms of Article 193 of the Constitution. 
  32. This appeal is dismissed 

with costs." 
 

 16.  In the present case the one fact 

which makes a difference is the admitted 

case of the petitioner himself about his 

disqualification under Section 11-E of the 

Act. i.e. the admission of the fact that on 

the date of filing nomination for election 

to the office of Gram Pradhan and taking 

oath he was a member of Kshetra 

Panchayat then under Section 11-E he 

was disqualified not only from being 

elected but also from holding the office of 

Pradhan as is evident from the language 

used in the provision. Based on this 
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indisputable factual scenario the irresistible 

conclusion is that he was disqualified to 

contest the election of Gram Pradhan under 

Section 11-E. Furthermore, as already stated, 

the Court finds that Section 11-E did not only 

disqualify him from being elected but also 

from holding the office of Pradhan. Even 

otherwise, in view of the aforesaid admitted 

factual scenario while it is true that the District 

Election Office had become functus-officio 

after declaration of the election result and the 

District Magistrate could not have declared 

the election of the petitioner to be void, this 

Court finds what the District Magistrate has 

done is only to reiterate the obvious based on 

the provisions contained in Section 11-E in 

view of the indisputable facts before him. The 

consequence of it is a vacancy on the office of 

Gram Pradhan. Merely because he has 

referred to Section 11-E(2) can not be a 

ground for interference by this Court under 

Article 226 of the Constitution. A hyper-

technical approach in this regard is not 

warranted. Even assuming that the District 

Magistrate did not have power in this regard, 

if interference with his order revives an 

apparent illegality this Court would decline to 

do so if substantial justice has been done as is 

the case here. Reference may be made to the 

decision reported in AIR 1996 SC 828 

(Godde Venkateswara Rao vs Government 

Of Andhra Pradesh) wherein their Lordships 

of the Supreme Court of India sustained the 

decision of the High Court exercising its 

discretion refusing to interfere with an order of 

Government, which it did have power and 

jurisdiction to pass, as it would have restored 

an illegal order. The Supreme Court held as 

under:-  
 

  "In those circumstances, was it 

a case for the High Court to interfere in 

its discretion and quash the order of the 

Government dated April 18, 1963? If the 

High Court had quashed the said order, it 

would have restored an illegal order--it 

would have given the Health Centre to a 

village contrary to the valid resolution 

passed by the Panchayat Samithi. The 

High Court, therefore, in our view, rightly 

refused to exercise its extra ordinary 

discretionary power in the circumstances 

of the case.  
  In the result, the appeal is 

dismissed, but, in the circumstances of the 

case, without costs." 

  
 17.  On the same line there is another 

decision of the Supreme Court reported in 

(1999) 6 SCC 237 (M. C. Mehta v. Union 

of India and others) wherein it was held 

that the Court can refuse to exercise its 

discretion of striking down an order, if 

such striking down will result in 

restoration of another order passed earlier 

in favour of the petitioner and against the 

opposite parties in violation of principle 

of natural justice or it is otherwise not in 

accordance with law. A reference was 

also made therein to another decision of 

the Supreme Court on the same line 

reported in (1988) 1 SCC 40 (Mohd. 

Shwale vs. III ADJ).  
 

 18.  Reference may also be made to a 

Division Bench Judgment of this Court 

reported in (1990) 2 UPLBEC 983 (Om 

Prakash vs. U.P. Secondary Education 

Service Commission Allenganj 

Allahabad and others) wherein, this 

Court declined to interfere in a decision 

taken without jurisdiction, as, substantial 

justice had been done in the matter. 

Reference may also be made to a decision 

of the Supreme Court reported in (1994) 2 

SCC 481 (State of Maharashtra and 

others vs. Prabhu) wherein, the Supreme 

Court disapproved interference by the 

High Court in exercise of its equity 

jurisdiction under Article 226 of the 
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Constitution where more harm is likely to 

be caused to a society by such 

interference than good as it would shake 

the confidence and faith of the society in 

the system and would be prone to 

encouraging even the honest and sincere 

to deviate from their path. It held that it 

was the responsibility of the High Court 

as custodian of the Constitution to 

maintain the social balance by interfering 

where necessary for the sake of justice 

and refusing to interfere where it is 

against the social interest and public 

good. Their Lordships also observed as 

under:- 
 

  "Even assuming that the 

construction placed by the High Court and 

vehemently defended by the learned counsel for 

respondent is correct should the High Court 

have interfered with the order of Government 

in exercise of its equity jurisdiction. The 

distinction between writs issued as a matter of 

right such as habeas corpus and those issued in 

exercise of discretion such as certiorari and 

mandamus are well known and explained in 

countless decisions given by this Court and 

English Courts. It is not necessary to recount 

them. The High Court exercise control over 

Government functining and ensure obedience 

of rules and law by enforcing proper, fair and 

just performance of duty. Where the 

Government or any authority posses an order 

which is contrary to rules or law it becomes 

amenable to correction by the courts in 

exercise of writ jurisdiction. But one of the 

principle inherent in it is that the exercise of 

power should be for the sake of justice. One of 

the yardstick for it is if the quashing of the 

order results in greater harm to the society then 

the court may restrain from exercising the 

power."  
 

 19.  Reference may also be made to 

another decision of the Supreme Court 

reported in AIR 1957 SC 227 (A.M. 

Allison and another vs. B.L. Sen and 

others) wherein a plea of lack of 

jurisdiction was taken yet the Supreme 

Court upheld the decision of the High 

Court by observing that proceedings by 

way of certiorari are "not of Course" (vide 

Halsbury's Laws of England', Hailsham 

Edition, Vol.9 paras 1480 and 1481, pp. 

877-878). The High Court of Assam had 

the power to refuse the writs if it was 

satisfied that there was no failure of 

justice and that the Supreme Court could 

refused to interfere in appeals directed 

against such order of the High Court 

under Article 226 unless it was satisfied 

that the justice of the case required it. In 

the said case the Supreme Court held that 

it was not satisfied that it requires 

interference. 
 

 20.  In the instant case any 

interference by this Court would restore 

and perpetuate an illegality and would 

encourage others to violate the law 

contained in Section 11-E in the belief 

that they would get away with it.  
 

 21.  Sri Tewari in a desperate effort 

to protect the interest of his client 

attempted to argue that the defect was 

curable but on being confronted with the 

provisions contained in Section 11-E, he 

let go, as, the defect dis-entitled the 

petitioner to contest the election in the 

first place and also to hold the office in 

question and was too fundamental to be 

cured. It renders the holding of office of 

Gram Pradhan by the petitioner void ab-

initio. 
 

 22.  For these reasons this Court 

declines to exercise its equitable, 

discretionary and extra ordinary 

jurisdiction under Article 226 of the 
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Constitution of India in the facts and 

circumstances of the case and does not 

interfere with the impugned order, as, 

substantial justice has been done in the 

matter. Consequently the petitioner shall 

not be entitled to continue as Gram 

Pradhan of Gram Panchayat Barauli. 

Interim order granted earlier stands 

vacated. 
 

 23.  This judgment shall not be 

treated as an affirmation of the powers of 

the District Magistrate/District Election 

Officer to pass such orders, but as a 

refusal by this Court to exercise its 

discretionary and equity jurisdiction for 

the above reasons. 
 

 24.  Till elections to the office of 

Gram Pradhan of Gram Panchayat Barauli 

are held the District Magistrate shall make 

interim arrangement in terms of Section 

12-J of the Act, 1947. 
 

 25.  For these reasons the writ 

petition is dismissed. 
---------- 
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 1)  Heard Sri N.K. Seth, learned 

Senior Counsel assisted by Sri Vijay 
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Krishna, learned counsel for the petitioner 

and to Sri Shiwa Kant Tiwari, learned 

counsel for respondent Nos.2 to 5. 
 

 2)  By means of the present writ 

petition, the petitioner is challenging the 

order passed by respondent No.1 dated 

27.05.2015 permitting the additional 

evidence to be adduced at appellate stage 

in the shape of sale deed. 
 

 3)  Factual matrix of the case is that 

respondent Nos.2 to 5 filed release 

application under Section 21(1)(A) of 

U.P. Act No.13 of 1972 against the 

petitioner for vacating the premises of 

308/55 Jauhari Mohalla, Chowk, 

Lucknow. The petitioner filed written 

statement denying the title of respondent 

Nos.2 to 5 and asserted that the premises 

is owned by Sri Radha Krishna Mandir 

(Lala Shyam Lal Girdhari Lal Agarwal) 

and the rent is being paid to the Manager 

of the Jankidas Puran Chand Trust and in 

support thereof, filed rent receipt issued 

by the trust. 
 

 4)  The respondent Nos.2 to 5 filed 

affidavit and the petitioner also filed his 

affidavit. The prescribed authority after 

leading evidence and recording statement, 

allowed the release application against the 

petitioner vide order dated 31.07.2014. 
 

 5)  Feeling aggrieved, the petitioner 

filed appeal under Section 22 of U.P. Act 

No.13 of 1972 before the District Judge, 

Lucknow, which has been admitted and 

transferred to the Court of Additional 

District Judge, Court No.15, Lucknow for 

disposal. The respondent Nos.2 to 5 filed 

an application for taking copy of the sale 

deed as additional evidence under Order 

41 Rule 27 CPC. The Additional District 

Judge vide impugned order dated 

27.05.2015 allowed the application, 

which has been impugned in the present 

writ petition. 
 

 6)  Submission of learned Senior 

Counsel for the petitioner is that under the 

provisions of Order 41 Rule 27 CPC, 

there are exceptions, which have not been 

explained in the application that how the 

fact in regard to sale deed came into 

knowledge of respondent Nos.2 to 5 and 

due to non disclosure of this fact, the 

order passed on the application is illegal. 

The appellate court has also not recorded 

finding on the point of Order 41 Rule 

27(aa) CPC and has proceeded to allow 

the application. Thus, the submission is 

that without explaining the due diligence 

in not bringing on record the additional 

evidence, the application would not have 

been allowed. In support of his 

submission, he placed reliance upon 

following judgments: 
 

  (i) Rajkali Vs. State of U.P. 

and others; 2014 (1) JCLR 494, 

paragraph Nos.4, 7, 8 and 9, (ii) Kailash 

Chandra Vs. Additional District Judge, 

Sitapur; 2013 (2) ARC 797 and the last 

judgment has been produced, which was 

noticed by the Additional District Judge 

while passing the impugned order i.e. 

Union of India Vs. Ibrahim Uddin and 

another; 2012 (8) SCC 148, para 36, 39 

to 46, 48, 52 and 53. 
 

 7)  On the other hand, learned 

counsel for respondent Nos.2 to 5 

submitted that in the application moved 

under Section 41 Rule 27 CPC, it has 

been disclosed that the respondents 

applied for certified copy of the sale deed 

and after obtaining it, they moved the 

application for taking as additional 

evidence. 
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 8)  He further submitted that the 

Additional District Judge has recorded 

finding in regard to due diligence in 

regard to non filing of sale deed at the 

trial stage, therefore, his submission is 

that there is no illegality or infirmity in 

the order under challenge by the 

petitioner. 
 

 9)  He next submitted that Hon'ble 

Supreme Court in the case of Union of 

India (Supra) has considered the 

ingredients required permitting additional 

evidence to be adduced at appellate stage 

and taking notice of that, the judgment 

was passed by the Additional District 

Judge by recording cogent reasons, thus, 

the writ petition being misconceived is 

liable to be dismissed. 
 

 10)  Having heard the rival 

contentions advanced by learned counsel 

for the parties, I perused the material on 

record as well as the impugned order 

under challenge in the writ petition and 

the judgments relied upon by learned 

counsel for the petitioner. 
 

 11)  To resolve the controversy 

involved in the present writ petition, the 

provisions contained under Order 41 Rule 

27 CPC is being quoted below: 
 

  "27. Production of additional 

evidence in Appellate Court - (1) The 

parties to an appeal shall not be entitled 

to produce additional evidence, whether 

oral or documentary, in the Appellate 

Court. But if -  
  (a) the Court from whose decree 

the appeal is preferred has refused to 

admit evidence which ought to have been 

admitted, or  
  [(aa) the party seeking to 

produce additional evidence, establishes 

that notwithstanding the exercise of due 

deligence, such evidence was not witin his 

knowledge or could not, after the exercise 

of due diligence, be produced by him at 

the time when the decree appealed 

against was passed, or]  
  (b) the Appellate Court requires 

any document to be produced or any 

witness to be examined to enable it to 

pronounce judgment, or for any other 

substantial cause,  
  the Appellate Court may allow 

such evidence or document to be 

produced, or witness to be examined.  
  (2) Wherever additional 

evidence is allowed to be produced by an 

Appellate Court, the Court shall record 

the reason for its admission." 
 

 12)  On perusal of the provisions 

referred herein above, it is apparent on the 

face of it that there are three 

contingencies, which are required to be 

taken into consideration while accepting 

the additional evidence. 
 

 13)  The judgments relied upon by 

learned Senior Counsel for the petitioner 

on the point involved in the matter are as 

under: 
 

  (i) Rajkali Vs. State of U.P. 

and others (Supra) : 
  "4. The second relief claimed in 

this writ petition is against the impugned 

order dated 10.07.2013, whereby the 

appellate court has dismissed the 

application 19Ga of the appellant 

petitioner filed under Order XLI Rule 27 

of the Code of Civil Procedure. Learned 

counsel for the petitioner has submitted 

that although there is no mention of the 

sale deed dated 27.01.2006 in the plaint 

nor nay relief has been sought against the 

said sale deed, the additional document 
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which the petitioner appellant wanted to 

bring on record under order XLI Rule 27 

of the Code of Civil Procedure has direct 

relation with the unregistered agreement 

of sale of 1999, which was assailed in the 

suit itself. He therefore, states that by 

rejection of the application Under Order 

XLI Rule 27 of the Code of Civil 

Procedure, the court below has committed 

an illegality. He does not dispute that the 

appeal is still pending.  
  7. The second ground for which 

the application under Order XLI Rule 27 

of the Code of Civil procedure has been 

rejected is that the Khatauni which is 

sought to be brought on record relating to 

the sale deed of 2006 does not find 

mention in the plaint and there is no 

recitation about the sale deed of 2006 in 

the plaint as such the Khatauni based 

thereupon has no relevance in the present 

appeal, hence cannot be admitted in 

evidence. It has also been recorded that 

only such document can be taken as an 

additional evidence at the appellate stage 

which enable the court to effictively 

decide the real controversy between the 

parties. However, since there is no 

pleading relating to the sale deed of 2006 

then the Khatauni relating thereto cannot 

be admitted in evidence. 
  8. No error can be found in the 

view taken by the appellate court in the 

impugned order dated 23.08.2008, 

whereby the application 19Ga of the 

appellant petitioner under Order XLI 

Rule 27 of the Code of Civil Procedure 

has been rejected. There is no merit in 

this writ petition. It is accordingly 

dismissed. 
  9. No order is passed as to 

costs." 
  (ii) Kailash Chandra Vs. 

Additional District Judge, Sitapur 

(Supra): 

  "The scrutiny of said provision 

indicates that the parties to appeal shall 

not be entitled to produce additional 

evidence whether oral or documentary in 

the appellate Court except under three 

circumstances; (i) when the Trial Court 

whose decree is under challenge in 

appeal has refused to admit evidence 

which ought to have been admitted, (ii) 

when the party seeking additional 

evidence, establishes before the appellate 

Court that in spite of exercise of due 

diligence, such evidence was not within 

his knowledge or could not, after the 

exercise of due diligence, be produced by 

him before the Trial Court and (iii) when 

the appellate Court requires any 

document to be produced or any witness 

to be examined to enable it to pronounce 

judgment, or for any other substantial 

clause.  
  The case of petitioner at the 

most can be examined under exception 

no. (ii) as given above.  
  Learned counsel for petitioner 

has laid great stress on his argument that 

once he had pleaded before the Trial 

Court about the said evidence and the 

said evidence could not be produced, he 

should be allowed to produce the said 

evidence at the stage of appeal.  
  The scope of Order XLI Rule 27 

of the Code has been examined in detail 

by the Apex Court in the case of Union of 

India Vs. Ibrahim Uddin and Another 

(supra) wherein the Apex Court has 

categorically held that in case there is 

inadvertence on the party of any party or 

there was inability to understand the legal 

issue involved or due to wrong advice of a 

pleader or negligence of a pleader or that 

a party did not realize the importance of a 

document does not constitute a 

"substantial cause" within the meaning of 

this rule. The mere fact that certain 
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evidence is important, is not in itself a 

sufficient ground for admitting that 

evidence in appeal.  
  It is to be observed that the 

appellate Court should not ordinarily 

allow new evidence to be adduced in 

order to enable a party to raise a new 

point in appeal. It is the onus on the part 

of the party who wants to rely on evidence 

to prove it at the relevant time. In case a 

party has failed to discharge the onus, the 

Court cannot in such a case permit the 

said party to improve his case by 

producing additional evidence.  
  In the case of Vimal Chand 

Ghevarchan Jain and others (supra), 

reliance on which has been placed by 

learned counsel for petitioner, the Apex 

Court has no doubt observed that once 

the written statement was permitted to be 

amended the additional evidence pursuant 

thereto was also permitted to be adduced. 

The first appellate Court had a duty to 

properly appreciate the evidence in the 

light of the pleadings of the parties. It is 

true that when a pleading is amended, it 

takes effect from the date when the 

original one is filed.  
  The appellate Court in exercise 

of its discretionary jurisdiction and 

subject to fulfillment of the conditions 

under Order XLI Rule 27 of the Code may 

allow the parties to adduce additional 

evidence. However, it does not mean that 

the application under Order XLI Rule 27 

of the Code can be allowed in routine 

manner. The Court has to be satisfied 

while allowing such application as to 

whether the ingredients of Order XLI Rule 

27 of the Code are fulfilled or not.  
  As such, even if the petitioner 

had mentioned in his pleadings before the 

Trial Court about the said evidence but 

the same was not produced at the stage of 

evidence, the same could not be allowed 

to be brought on record at the appellate 

stage by moving application under Order 

XLI Rule 27 of the Code.  
  In the given facts and 

circumstances of the case in hand, I am of 

the view that the application moved under 

Order XLI Rule 27 could not have been 

allowed by the appellate Court, as such, I 

do not find any infirmity or illegality in 

the order impugned. "  
  (iii) Union of India Vs. 

Ibrahim Uddin and another (Supra) 

para 39 to 46, 48, 52 and 53: 
  "36. The general principle is 

that the Appellate Court should not travel 

outside the record of the lower court and 

cannot take any evidence in appeal. 

However, as an exception, Order XLI 

Rule 27 CPC enables the Appellate Court 

to take additional evidence in exceptional 

circumstances. The Appellate Court may 

permit additional evidence only and only 

if the conditions laid down in this rule are 

found to exist. The parties are not 

entitled, as of right, to the admission of 

such evidence. Thus, provision does not 

apply, when on the basis of evidence on 

record, the Appellate Court can 

pronounce a satisfactory judgment. The 

matter is entirely within the discretion of 

the court and is to be used sparingly. 

Such a discretion is only a judicial 

discretion circumscribed by the limitation 

specified in the rule itself. (Vide: K. 

Venkataramiah v. A. Seetharama Reddy, 

Municipal Corpn. Of Greater Bombay v. 

Lala Pancham, Soonda Ram v. 

Rameshwarlal and Syed Abdul Khader v. 

Rami Reddy.  
  39. It is not the business of the 

Appellate Court to supplement the 

evidence adduced by one party or the 

other in the lower Court. Hence, in the 

absence of satisfactory reasons for the 

non- production of the evidence in the 
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trial court, additional evidence should not 

be admitted in appeal as a party guilty of 

remissness in the lower court is not 

entitled to the indulgence of being 

allowed to give further evidence under 

this rule. So a party who had ample 

opportunity to produce certain evidence 

in the lower court but failed to do so or 

elected not to do so, cannot have it 

admitted in appeal. (Vide: State of U.P. v. 

Manbodhan Lal Srivastava and S. 

Rajagopal v. C.M. Armugam. 
  40. The inadvertence of the 

party or his inability to understand the 

legal issues involved or the wrong advice 

of a pleader or the negligence of a 

pleader or that the party did not realise 

the importance of a document does not 

constitute a "substantial cause" within the 

meaning of this rule. The mere fact that 

certain evidence is important, is not in 

itself a sufficient ground for admitting 

that evidence in appeal. 
  41. The words "for any other 

substantial cause" must be read with the 

word "requires" in the beginning of 

sentence, so that it is only where, for any 

other substantial cause, the Appellate 

Court requires additional evidence, that 

this rule will apply, e.g., when evidence 

has been taken by the lower Court so 

imperfectly that the Appellate Court 

cannot pass a satisfactory judgment. 
  41. Whenever the appellate 

Court admits additional evidence it 

should record its reasons for doing so. 

(Sub-rule 2). It is a salutary provision 

which operates as a check against a too 

easy reception of evidence at a late stage 

of litigation and the statement of reasons 

may inspire confidence and disarm 

objection. Another reason of this 

requirement is that, where a further 

appeal lies from the decision, the record 

of reasons will be useful and necessary 

for the Court of further appeal to see, if 

the discretion under this rule has been 

properly exercised by the Court below. 

The omission to record the reasons must, 

therefore, be treated as a serious defect. 

But this provision is only directory and 

not mandatory, if the reception of such 

evidence can be justified under the rule. 
  43. The reasons need not be 

recorded in a separate order provided 

they are embodied in the judgment of the 

appellate Court. A mere reference to the 

peculiar circumstances of the case, or 

mere statement that the evidence is 

necessary to pronounce judgment, or that 

the additional evidence is required to be 

admitted in the interests of justice, or that 

there is no reason to reject the prayer for 

the admission of the additional evidence, 

is not enough comp1iance with the 

requirement as to recording of reasons. 
  44. It is a settled legal 

proposition that not only administrative 

order, but also judicial order must be 

supported by reasons, recorded in it. 

Thus, while deciding an issue, the Court 

is bound to give reasons for its 

conclusion. It is the duty and obligation 

on the part of the Court to record reasons 

while disposing of the case. The hallmark 

of order and exercise of judicial power by 

a judicial forum is for the forum to 

disclose its reasons by itself and giving of 

reasons has always been insisted upon as 

one of the fundamentals of sound 

administration of the justice - delivery 

system, to make it known that there had 

been proper and due application of mind 

to the issue before the Court and also as 

an essential requisite of the principles of 

natural justice. The reason is the 

heartbeat of every conclusion. It 

introduces clarity in an order and without 

the same, the order becomes lifeless. 

Reasons substitute subjectivity with 
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objectivity. The absence of reasons 

renders an order 

indefensible/unsustainable particularly 

when the order is subject to further 

challenge before a higher forum. 

Recording of reasons is principle of 

natural justice and every judicial order 

must be supported by reasons recorded in 

writing. It ensures transparency and 

fairness in decision making. The person 

who is adversely affected must know why 

his application has been rejected. (Vide: 

State of Orissa v. Dhaniram Luhar, State 

of Uttaranchal v. Sunil Kumar Singh 

Negi, Victoria Memorial Hall v. Howrah 

Ganatantrik Nagrik Samity and Sant Lal 

Gupta v. Modern Coop. Group Housing 

Society Ltd). 
  45. In City Improvement Trust 

Board v. H. Narayanaian, while dealing 

with the issue, a three judge Bench of this 

Court held as under: (SCC p. 20, para 28) 
  "28. We are of the opinion that 

the High Court should have recorded its 

reasons to show why it found the 

admission of such evidence to be 

necessary for some substantial reason. 

And if it found it necessary to admit it an 

opportunity should have been given to the 

appellant to rebut any inference arising 

from its insistence by leading other 

evidence."  
                                                                                                                  

(Emphasis added)  
  A similar view has been 

reiterated by this Court in Basayya I. 

Mathad v. Radrayya S. Mathad.  
  46. A Constitution Bench of this 

Court in K. Venkataramiah, while dealing 

with the same issue held: (AIR p. 1529, 

para 13) 
  "13. It is very much to be 

desired that the courts of appeal should 

not overlook the provisions of clause (2) 

of the Rule and should record their 

reasons for admitting additional 

evidence..... The omission to record 

reason must, therefore, be treated as a 

serious defect. Even so, we are unable to 

persuade ourselves that this provision is 

mandatory."  
                                                                                                                  

(Emphasis added)  
  In the said case, the court after 

examining the record of the case came to 

the conclusion that the appeal was heard 

for a long time and the application for 

taking additional evidence on record was 

filed during the final hearing of the 

appeal. In such a fact-situation, the order 

allowing such application did not vitiate 

for want of reasons.  
  48. To sum up on the issue, it 

may be held that application for taking 

additional evidence on record at a belated 

stage cannot be filed as a matter of right. 

The court can consider such an 

application with circumspection, provided 

it is covered under either of the 

prerequisite condition incorporated in the 

statutory provisions itself. The discretion 

is to be exercised by the court judicially 

taking into consideration the relevance of 

the document in respect of the issues 

involved in the case and the 

circumstances under which such an 

evidence could not be led in the court 

below and as to whether the applicant 

had prosecuted his case before the court 

below diligently and as to whether such 

evidence is required to pronounce the 

judgment by the appellate court. In case 

the court comes to the conclusion that the 

application filed comes within the four 

corners of the statutory provisions itself, 

the evidence may be taken on record, 

however, the court must record reasons 

as on what basis such an application has 

been allowed. However, the application 

should not be moved at a belated stage. 
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  52. Thus, from the above, it is 

crystal clear that application for taking 

additional evidence on record at an 

appellate stage, even if filed during the 

pendency of the appeal, is to be heard at the 

time of final hearing of the appeal at a stage 

when after appreciating the evidence on 

record, the court reaches the conclusion that 

additional evidence was required to be taken 

on record in order to pronounce the 

judgment or for any other substantial cause. 

In case, application for taking additional 

evidence on record has been considered and 

allowed prior to the hearing of the appeal, 

the order being a product of total and 

complete non-application of mind, as to 

whether such evidence is required to be 

taken on record to pronounce the judgment 

or not, remains inconsequential/inexecutable 

and is liable to be ignored. 
  53. In the instant case, the 

application under Order XLI Rule 27 

CPC was filed on 6.4.1998 and it was 

allowed on 28.4.1999 though the first 

appeal was heard and disposed of on 

15.10.1999. In view of law referred to 

hereinabove, the order dated 28.4.1999 is 

just to be ignored." 
 

 14)  On perusal of the aforesaid 

judgments, it is well established that the 

additional evidence can be placed at 

appellate stage; if the trial court has 

refused to take additional evidence which 

ought to have been admitted, the party 

seeking to produce additional evidence, 

establishes that notwithstanding the 

exercise of due diligence, such evidence 

was not within his knowledge or could 

not, after the exercise of due diligence, be 

produced by him at the time when the 

decree appealed against was passed orthe 

Appellate Court requires any document to 

be produced or any witness to be 

examined to enable it to pronounce 

judgment, or for any other substantial 

cause. 
 

 15)  On perusal of the provisions 

contained under Order 41 Rule 27(aa) 

CPC and the judgments referred herein 

above, it is apparent that respondent 

Nos.2 to 5 have no-where disclosed the 

due diligence in as much as how they 

came to know about the sale deed and 

could not file the same before the trial 

court. No reasons whatsoever has been 

stated in the application, thus, the 

appellate court while considering the 

application has failed to appreciate the 

ingredients, which are required to be 

considered under Order 41 Rule 27 CPC. 
 

 16)  On bare perusal of the order 

impugned, it is evident that the appellate 

court has not recorded satisfaction in 

allowing the application under Order 41 

Rule 27 CPC. 
 

 17)  After thoughtful consideration of 

the provisions contained under Order 41 

Rule 27 CPC and the judgment placed before 

the Court, this Court is of the opinion that the 

Additional District Judge has committed 

manifest error of law in passing the 

impugned order. The Additional District 

Judge has failed to appreciate the ingredients 

under Order 41 Rule 27 (aa) CPC and has 

proceeded to allow the application in a very 

cursory manner. 
 

 18)  In view of the above, the 

impugned order dated 27.05.2015 is 

hereby set aside. 
 

 19)  The writ petition succeeds and is 

allowed. 
 

 20)  The Additional District Judge, 

Lucknow is directed to reconsider the 
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application filed by respondent Nos.2 to 5 

and to pass appropriate order in accordance 

with law as per observation made above and 

to decide the same within a period of six 

months from the date of production of a 

certified copy of this order. 
 

 21)  The parties are, however, restrained 

to seek unnecessary adjournments in the 

matter. 
 

 22)  No order as to costs. 
---------- 
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 1.  This petition under Article 227 of 

the Constitution has been brought by a 

decree holder to set aside an order passed 

by the IVth Additional District and 
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Sessions Judge/Special Judge (E.C. Act), 

Bulandshahar dated 16.04.2010, in 

Execution Case No. 20 of 2004, 

dismissing the petitioner's Execution 

Application in his absence, though 

expressly not saying that the dismissal is 

in default. Further challenge is laid to an 

order dated 23.01.2019, passed by the 

Court aforesaid, rejecting an application 

under Section 5 of the Limitation Act, 

filed in aid of an application under Order 

IX Rule 4 read with Order XXI Rule 106 

and Section 151 C.P.C. seeking to set 

aside the order dated 16.04.2010, 

dismissing the Execution Application in 

default of the decree holder. 
 

 2.  Heard Sri Uma Kant Mishra, 

learned counsel for the petitioner and Sri 

Sunil Kumar Mishra, learned counsel 

appearing on behalf of respondent Nos. 2 

and 3. 
 

 3.  The question that falls for 

consideration in this petition is: whether 

an Execution Application dismissed in 

default on a day when it is not set down 

for hearing but for orders or some other 

proceeding, can be restored with aid of 

Section 5 of the Limitation Act, through 

an application made for the purpose, 

beyond the non condonable limitation of 

30 days prescribed under Order XXI Rule 

106(3) Code of Civil Procedure? 
 

 4.  The issue has come up in the 

context of proceedings arising from two 

references made to the District Judge of 

Bulandshahar under Section 18 of the 

Land Acquisition Act, 1894 (for short, 

'the Act'). The references aforesaid were a 

sequel to acquisition of certain land of the 

petitioner comprising Khasra No. 875/1 

of Khata No. 206, admeasuring 2 Bigha 

and Khasra Nos. 874/2 and 875/3 both 

part of Khata No. 206, admeasuring a 

total of 7 Bigha 10 Biswa, located in the 

erstwhile village of Kasna, Pargana 

Dankaur, District Bulandshahar, and now 

falling in the district of Gautam Buddh 

Nagar. The aforesaid land is hereinafter 

referred to as the 'land in dispute'. The 

land in dispute was acquired by the State 

through a Notification under Section 4(1) 

of the Act, dated 03.03.1989, followed by 

a declaration under Section 6(1), dated 

31.03.1989. Possession of this land 

appears to have been taken by the State on 

03.07.1990 and an Award of 

compensation was made by the Special 

Land Acquisition Officer, Bulandshahar 

on 26.11.1990. The Special Land 

Acquisition Officer awarded 

compensation at four different rates per 

Bhigha of acquired land, according to 

four different classes of land, that 

comprised the land in dispute. 
 

 5.  Aggrieved by the Award of the 

Special Land Acquisition Officer, the 

petitioner moved him to make a reference 

to the District Judge under Section 18 of 

the Act. Two separate references were 

made by the Special Land Acquisition 

Officer, one relating to Khasra No. 

1875/1 and the other relating to Khasra 

No. 874/2 and 875/3; the first of the two 

references was numbered on the file of 

the learned District Judge as LAR No. 

103/1992, and the second as LAR No. 

511/1992. Both references were 

transferred and assigned to the Additional 

District Judge, Court No. 2, Bulandshahar 

before whom these came up for 

determination on 17.12.2003. 
 

 6.  Both references were heard 

together and decided by a common 

judgment and award of the date last 

mentioned, whereby both references were 
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accepted. The references were accepted in 

terms that determining the land in dispute 

to be industrial in nature on the date of 

acquisition, compensation that was 

awarded by the Special Land Acquisition 

Officer @ of quantification per Bigha, the 

learned Judge determined it @ Rs. 65 per 

square yard. It was also awarded that the 

compensation payable shall carry interest 

from the date of Notification under 

Section 4(1) to the date of transfer of 

possession @ 12% per annum. It was also 

ordered that on the enhanced 

compensation worked out in terms of the 

award of the Reference Court, statutory 

entitlement of solatium @ 30% would be 

worked out. It was further ordered that on 

the entire enhanced amount of 

compensation, including solatium added 

to it from the date of taking over 

possession until one year afterwards, the 

decree holder would be entitled to 9% per 

annum in interest and, thereafter, on the 

entire sum of compensation interest 

would be payable @ 15 % per annum. 
 

 7.  From the judgment and award of 

the Additional District Judge in LAR No. 

103/1992 a First Appeal was carried to 

this Court by respondent no. 3, that is to 

say, the U.P.S.I.D.C. Ghaziabad, who are 

the beneficiaries of the acquisition. The 

aforesaid Appeal was a defective appeal 

and was numbered as First Appeal No. 

580 (Defective) of 2004. The said Appeal 

was dismissed vide an order dated 

24.07.2006. 
 

 8.  It is the petitioner's case that 

during the aforesaid period of time, the 

petitioner filed for execution of the 

awards passed by the Additional District 

Judge under Section 18 of the Act, but 

those proceedings of execution remained 

in limbo because of the pendency of the 

defective First Appeal hereinbefore 

referred to by the petitioner that was until 

its decision on 26.07.2006, pending 

before this Court. It is the petitioner's case 

that the Execution Application aforesaid 

was dismissed in default on 16.04.2010, a 

fact of which the petitioner was never 

informed by his counsel at any point of 

time. It is specifically said in paragraph 9 

of the petition that the petitioner came to 

know about the order dated 16.04.2010, 

relating to dismissal of his Execution 

Application from the office of respondent 

no. 3, for the first time, on 01.06.2017 

when he demanded payment of 

compensation in terms of the award. It is 

asserted that immediately on the day 

following, that is, 02.06.2017, the 

petitioner went to his counsel's residence, 

that is to say, the residence of Sri Mahipal 

Singh, a resident of District Ghaziabad. 

After inquiry, he informed the petitioner 

that by some inadvertent error, he missed 

noting the date it in his diary, that fell on 

16.04.2010. The petitioner was informed 

with regret that it was on that account the 

Execution Application came to be 

dismissed in default, in the petitioner's 

absence, on 16.04.2010. It was in this 

background that the petitioner was given 

to understand by his counsel that he could 

not inform the petitioner about the factum 

of dismissal of his Execution Application 

in default, or could he advise the 

petitioner to move for a recall of the said 

order. It is pointed out with much 

emphasis by the learned counsel for the 

petitioner that on the petitioner's request, 

the learned counsel appearing for him in 

Execution Application, Sri Mahipal 

Singh, Advocate initially agreed to file his 

own affidavit or an affidavit of his clerk 

in support of the application seeking 

recall of the order of dismissal in default, 

but lateron, for reasons best known to 
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him, filed a restoration application on 

05.10.2017 supported by an affidavit of 

the petitioner. The recall application was 

accompanied by a delay condonation 

application, also supported by the said 

affidavit. It is asserted that the petitioner 

is almost an illiterate person. He was 

entirely dependent on the learned counsel 

whom he had instructed to pursue the 

matter on his behalf. Though, it is averred 

that his counsel could not explain the 

delay properly, and, on that account, the 

delay condonation application came to be 

rejected by means of the impugned order 

dated 23.01.2019, and resultantly, his 

application to set aside the order dated 

16.04.2010, dismissing the Execution 

Application in default, learned counsel for 

the petitioner, at the hearing, has candidly 

pointed out that the application to set 

aside the order dated 16.04.2010 was 

rejected on ground that an application to 

set aside an order made ex parte or in 

default disposing of an execution 

application, is governed by the provisions 

of Order XXI Rule 106 CPC, where by 

virtue of provisions of Order XXI Rule 

106 (3) CPC, there is an uncondonable 

limitation of 30 days to set aside such an 

order. It is also pointed out that the Court 

below held that the provisions of Section 

5 of the Limitation Act have no 

application to an Execution Application 

decided ex parte or in default under Order 

XXI, where Order XXI Rule 106 CPC is a 

complete Code. It was also held by the 

Executing Court that the provisions of 

Section 151 CPC that were pressed into 

service on the petitioner's behalf, seeking 

to set aside the order dated 16.04.2010, 

passed in the execution case dismissing it 

in default, were inapplicable. This course 

of action, too, was based on the same 

reasoning that Order XXI Rule 106 CPC 

is a compete Code governing an 

application to set aside orders dismissing 

an Execution Application in default or 

proceeding ex parte, where Section 151 

CPC has no application. 
 

 9.  Learned counsel for the 

respondent, Sri Sunil Kumar Mishra has 

supported the order impugned passed by 

the Court below precisely adopting the 

reasoning subscribed to by the Court 

below in passing that order. In short, the 

submission is that once an Execution 

Application is dismissed in default, an 

application, to set such an order, has to be 

brought within the condonable limit of 30 

days under Order XXI Rule 106 (3) of the 

Code. If it is brought beyond that date, the 

application to set aside an order made ex 

parte in execution proceedings, is not 

maintainable as the delay cannot be 

condoned. It is also argued that there 

being a special provision under the Code 

governing limitation in terms of the Rule 

106(3) of Order XXI, Section 5 of the 

Limitation Act cannot be pressed into 

service nor can the provisions of Section 

151 CPC called in aid. 
 

 10.  Learned counsel for the 

petitioner, Sri Uma Kant Mishra has 

drawn the attention of the Court to a 

certain distinction in law, regarding the 

stage of proceedings in an execution, 

when an order, dismissing the Execution 

Application in default, is passed and its 

ramifications on the right of the decree 

holder to apply for a restoration of the 

Execution Application, vis-a-vis 

limitation prescribed under Order XXI 

Rule 106 (3) CPC. It is submitted by Sri 

Uma Kant Mishra, learned counsel for the 

petitioner that Order XXI Rule 106 (3) 

CPC comes into play, or so to speak, Rule 

106 of Order XXI, as such, is applicable 

when the Execution Application 
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dismissed in default or proceeded ex parte 

is set down for hearing. It does not apply 

if the Execution Application is fixed 

before the Court for some other purpose, 

such as for some other steps being taken, 

or disposal of some office report 

regarding service, or disposal of some 

miscellaneous application. He has drawn 

the attention of the Court to the order 

dated 27.03.2010, which shows that a 

receipt bearing paper no. 24 BC has been 

filed on behalf of the decree holder. The 

order further shows that 16.04.2010 was 

the date fixed for disposal. He 

emphasized that 16.04.2010 was not a 

date fixed for hearing in the Execution 

Application. Learned counsel for the 

petitioner, therefore, submits that once the 

case was not set down for hearing, Order 

XXI Rule 106 CPC would not at all be 

attracted, and so also the non-condonable 

limitation prescribed under sub Rule (3) 

of Rule 106 of Order XXI. It is pointed 

out by the learned counsel for the 

petitioner that in the event of dismissal of 

an Execution Application, when it is not 

set down for hearing but some other 

purpose or step in proceedings, the power 

to recall or set aside, is to be drawn from 

Section 151 CPC and not Order XXI Rule 

106 CPC. Once that is the case, as the one 

here, the Executing Court has gone utterly 

wrong in invoking Order XXI Rule 106 

CPC to hold the petitioner's application to 

set aside, along with the delay 

condonation application to be not 

maintainable on ground that sub-Rule (3) 

of Rule 106 of Order XXI does not 

contemplate the power to condone delay. 
 

 11.  This Court has considered the 

submissions advanced on both sides and 

carefully perused the record. A perusal of 

the order sheet indeed shows that going 

by the three orders preceding the one 

dated 16.04.2010, when the Execution 

Application was dismissed for non 

prosecution, the case was successively 

posted for disposal. The two orders 

passed on 31.10.2009 and 30.10.2010 

show that the decree holder was not 

present when the case was called on, but 

was granted seven days' time to take 

steps. On each of the two days last 

mentioned, the Execution Application 

was posted for disposal. 'Disposal' would 

be referable to the service report. On 

27.03.2010, that is to say, the date 

preceding the order dated 16.04.2010 

dismissing the Execution Application, the 

following order was passed: 
 
  "आि पेश हुआ। D.H की ओर  े रजि. 

र ीद २४ BC दाल्दखल हुई । वासे्त जनस्तारण १६.०४.१० 

को पेश हो।"  
 

 12.  It is thus evident that on 

16.04.2010, when the case was dismissed in 

default, though those words are not expressly 

employed, the Execution Application was 

posted for disposal and not set down for 

hearing. There is no quarrel about the issue 

that on 16.04.2010, the case was dismissed in 

default and not on merits, though the words 

'in default' have not been specifically used. 

The parties have not been at issue about the 

nature of the order dated 16.04.2010 being 

one in default, either before this Court or 

before the Court below. Even otherwise, a 

reading of the order made on 16.4.2010 does 

not spare as much as a hint showing it to be 

an order made on merits. It is clearly an order 

dismissing the execution proceedings in 

default or non prosecution. It would be 

profitable to refer to the provisions of Order 

XXI Rule 106 CPC, which are quoted in 

extenso: 
 

  106. Setting aside orders 

passed ex parte, etc-(1) The applicant, 
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against whom an order is made under sub-

rule (2) of Rule 105 or the opposite party 

against whom an order is passed ex parte 

under sub-rule (3) of that rule or under 

sub-rule (1) of Rule 23, may apply to the 

Court to set aside the order, and if he 

satisfies the Court that there was 

sufficient cause for his non-appearance 

when the application was called on for 

hearing, the Court shall set aside the order 

on such terms as to costs or otherwise as 

it things fit, and shall appoint a day for the 

further hearing of the application.  
  (2) No order shall be made on 

an application under sub-rule (1) unless 

notice of the application has been served 

on the other party. 
  (3) An application under sub-

rule (1) shall be made within thirty days 

from the date of the order, or where, in 

the case of an ex parte order, the notice 

was not duly served, within thirty days 

from the date when the applicant had 

knowledge of the order. 
 

 13.  A perusal of sub-Rule (1) of Rule 

106 of Order XXI shows that the first 

postulate that attracts the power under Rule 

106 is that the order must be one made 

under Sub-rule (2) of Rule 105 of Order 

XXI, or under Sub-rule (3) of Rule 105 last 

mentioned, or under Sub-rule (1) of Rule 23 

of Order XXI of the Code. The second 

postulate is that anyone, who invokes the 

provisions of Rule 106 of Order XXI, must 

satisfy the Court that there was sufficient 

cause for his non appearance when the 

Execution case was called on for hearing, 

almost to borrow the phraseology of the 

statute. It needs further exploration as to 

what pre-condition, the first postulate to 

invoke the provisions of Rule 106, 

envisages. A reference to the provisions of 

Rule 105 of Order XXI would be apposite. 

Rule 105 of Order XXI reads thus: 

  105. Hearing of application-

(1) The Court, before which an 

application under any of the foregoing 

rules of this Order is pending, may fix a 

day for the hearing of the application.  
  (2) Where on the day fixed or 

on any other day to which the hearing 

may be adjourned the applicant does not 

appear when the case is called on for 

hearing, the Court may make an order that 

the application be dismissed. 
  (3) Where the applicant appears 

and the opposite party to whom the notice 

has been issued by the Court does not 

appear, the Court may hear the 

application ex pare and pass such order as 

it things fit. 
  Explanation-An application 

referred to in sub-rule (1) includes a claim 

or objection made under Rule 58.  
 

 14.  Sub-Rule (1) of Rule 23 of 

Order XXI has no relevance to the context 

of the facts in hand as that would be 

attracted, where a notice to show cause is 

issued to the judgment debtor and such 

judgment debtor, either does not appear, 

or appears but does not show cause to the 

satisfaction of the Court. What, therefore, 

comes into play in the facts of this case is 

sub-rule (2) of Rule 105 of Order XXI of 

the Code. A reading of the Rule 105 

(supra) shows that it speaks about the 

Court fixing a date for hearing of the 

application; that is what Sub-Rule (1) of 

Rule 105 envisages. The dismissal of the 

application under Sub-Rule (2) of Rule 

105 last mentioned is, therefore, a 

dismissal that comes about as a result of 

absence of the applicant on the date fixed 

for hearing, either originally fixed or the 

adjourned date, where the applicant fails 

to appear. But, there is little doubt on a 

plain construction of provisions of Sub-

rule (2) of Rule 105 that the power to 
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dismiss in default for non prosecution, 

which is precisely the nature of the power 

conferred by the said sub-rule, must have 

been exercised on a day fixed for hearing 

of the Execution Application, that may be 

date fixed in the first instance or an 

adjourned date. It cannot be a date for any 

other purpose, such as taking steps, or for 

disposal of some report, or other 

application. 
 

 15.  It would be gainful to refer to 

authority on the point where this question 

has arisen in the past. This question arose 

before the Gauhati High Court in Deo 

Narayan Goala (Deceased by L.R.) and 

others vs. Jagadish Pandit. It was a case 

where the Execution Application had 

been rejected on a date that was not fixed 

for hearing . The decree-holder applied to 

set aside the order rejecting the 

application in his absence, invoking the 

provisions of Section 151 CPC. In the 

said case, the Execution Application was 

dismissed on a date, which was fixed for 

disposal of an application by the 

Judgment Debtor, seeking stay of 

execution till harvesting was done. There 

were also objections by the decree-holder 

to that application up for orders. It was 

not a date fixed for hearing of the 

Execution Application but the Court had 

dismissed the Execution Application on 

ground that no steps were taken for 

proceedings with the execution. This, the 

Court did after dismissing the Judgment-

debtor's application and the decree-

holder's objections thereto as infructuous. 

The Executing Court on an application 

made to set aside the order dismissing the 

Execution Application, did so invoking its 

inherent powers under Section 151 CPC. 

That order was challenged before the 

Gauhati High Court. The Court holding 

that the provisions of Rule 106 of Order 

XXI do not apply, unless it is a date fixed 

for hearing of the Execution Application, 

said thus in paragraph 5 and 8 of the 

report: 
 

  "5. These two Rules were 

inserted by the Code of Civil Procedure 

Amendment Act, 1976 and were brought 

into force with effect from 1st February, 

1977. R.105 deals with the hearing of an 

Execution Application. Sub-clause (1) of 

R.105 requires the court to fix a date for 

the hearing of an Execution Application. 

Sub-clause (2) of this Rule provides that 

if on the date fixed for hearing of the 

Execution Application or any application 

arising out of the Execution Application 

or on any other date to which the hearing 

may be adjourned, the applicant does not 

appear when the case is called on for 

hearing, the court may dismiss that 

application. Similarly if the other party to 

whom the notice has been served does not 

appear, the court may proceed to hear the 

application ex parte and pass such orders 

as it thinks fit and proper. Rule 106, 

empowers the executing court to recall the 

order of dismissal passed ex parte and it 

provides that the court may set aside the 

order passed either under sub-clause (1) 

of R.105 or of sub-clause (2) of R.105, if 

it is satisfied that there was sufficient 

cause for the non-appearance when the 

application is called on for hearing. R.105 

also covers the Execution Application. 

The court may fix a date of hearing of an 

Execution Application if any objection is 

filed against the same and if on the date of 

hearing of the application, the decree-

holder is not present, the application may 

be rejected. Similarly, if the judgment-

debtor is not present at the time of hearing 

of the Execution Application, the hearing 

may be done ex parte and suitable orders 

may be passed in the case after hearing 
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the decree-holder. R.105 however does 

not deal with the situation when an 

Execution Application is rejected on 

account of not taking the requisite steps in 

the case. It is quite plain from sub-clause 

(1) of R.105 that the court may fix a date 

for the hearing of the application. But 

before an application is set down for 

hearing, it should have in fact, ripened for 

the hearing. In other words, the judgment-

debtor should have the information that an 

application has been moved against him 

and he may show cause against the same. 

In order to serve notices on the judgment-

debtor certain steps are to be taken. If the 

decree-holder does not take the requisite 

steps to serve notice on the judgment-

debtor, the Execution Application may be 

rejected on account of non-prosecution. 

But that order of rejection will not be 

covered by R.105, Code of Civil 

Procedure; because, the date was not 

fixed for hearing the application but was 

fixed for taking requisite steps in the case. 

This distinction is also made out in the 

provisions of O.9 of the Code of Civil 

Procedure. I have referred to the 

provisions of O.9 not with a view to say 

that those provisions apply to the 

execution case but I have just mentioned 

them by way of an illustration. It cannot, 

therefore, be said that R.105 covers all the 

situations and if any application has to be 

made for setting aside the ex parte order, 

it should be only under R.106 of O.21. In 

fact R.106 comes into play when an 

application was fixed for hearing and the 

applicant was absent at the time of the 

hearing and the application was therefore 

rejected. In the case in hand, the learned 

Munsiff rejected the Execution 

Application on the ground that the decree-

holder took no other steps for proceeding 

with the execution. Quite obviously, the 

Execution Application was not fixed on 

11th July 1980 for its hearing. The 

petition No. 49/11 filed by the judgment-

debtor was fixed for hearing and that 

petition was rejected on that day. After 

rejecting that application, the court below 

further passed an order dismissing the 

execution case for default on the ground 

that the decree-holder took no other steps. 

This order was obviously not covered by 

the provisions of R.105 of O.21, Code of 

Civil Procedure. Hence the provisions of 

R.106 could not be invoked. The decree 

was passed on 4th March, 1968. The 

period of 12 years had expired on 4th 

March, 1968. The Execution Application 

was dismissed on 11th July, 1980. In 

these circumstances, the decree-holder 

filed an application under S.151, Code of 

Civil Procedure for recalling the order of 

11th July, 1980 instead of filing a second 

application for execution.  
  8. I have already pointed out 

above that the provisions of Rules 105 

and 106 of O.21 could not be invoked on 

the facts and circumstances of the instant 

case. There is no other express provision 

in the Code of Civil Procedure dealing 

with the situation which had arisen in the 

present case. The trial court had not fixed 

the Execution Application for hearing on 

11th July, 1980. It had fixed that date for 

hearing of the petition of the judgment-

debtor whereby he wanted the stay of the 

execution proceedings till the harvesting 

was done. That application was rejected 

by the court below as it had become 

infructuous. The parties were present 

before the court. If any steps were 

required to be taken by the decree-holder 

for proceeding with the execution, the 

court should have granted time for doing 

so. Instead, the court below rejected the 

application in default. The decree-holder 

therefore applied for setting aside that 

order. Such an order not being covered by 
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R.105 of O.21, Code of Civil Procedure, 

the application for setting it aside could 

not be filed under R.106 of O.21. The 

inherent power of the Court was, 

therefore, invoked to set aside that order. 

The court below having found that there 

were sufficient grounds for setting aside 

that order, recalled it and allowed the 

application of the decree-holder and fixed 

24th July, 1980 for taking steps in the 

case. Such an order could not be said to 

be capricious or arbitrary. The discretion 

exercised by the court below in setting 

aside the order dated 11th July 1980 could 

not therefore be interfered with. In fact 

the impugned order was passed in the 

interest of justice and taking of course the 

notice of the fact that the alternative 

remedy to file a fresh Execution 

Application had become barred by time. 

The petitioners have thus failed to make 

out a case warranting interference under 

S.115 of the Code of Civil Procedure." 
 

 16.  Likewise, the question again fell 

for consideration before the Madhya 

Pradesh High Court in Khoobchand Jain 

and another vs. Kashi Prasad and 

other. In the said case, the decree put to 

execution was a money decree. The 

decree-holder applied for execution and 

after the judgment-debtor had put in 

appearance, a warrant of attachment of 

movables was issued, upon the decree-

holder furnishing a list of movables and 

requisite process fee, within three days. 

The decree-holder took the requisite steps 

and warrant to attach the movables, in 

accordance with the list, was issued. The 

judgment-debtor, however, objected to the 

warrant before the Court on ground that 

suit as against him had been dismissed, 

and, therefore, his property could not be 

attached. In this circumstance, the 

Executing Court upheld the said objection 

and directed the decree-holder to furnish a 

list of movables of judgment-debtors and 

not the defendant against whom the suit 

was dismissed. The decree-holder could 

not furnish list of movables of the 

judgment-debtors, in consequence of 

which, no warrant of attachment could be 

issued. The Executing Court on the last 

date fixed had granted some further time 

to the decree-holder to furnish the 

requisite list of movables, and on such a 

list being furnished, ordered the warrant 

of attachment to be issued. The case was 

last adjourned for the purpose of 

furnishing that list to 21.08.1979. On the 

said date, neither the decree-holder or 

their counsel appeared in Court and the 

Execution Application was dismissed in 

default of the decree-holder's appearance. 

The decree-holder filed a restoration 

application under Order XXI Rule 106 of 

the Code on 24.09.1979, explaining the 

delay. The Application was opposed on 

ground of limitation by the judgment-

debtor. The decree-holder filed an 

application for condonation of delay, 

which too was opposed by the judgment-

debtor. The Executing Court rejected the 

application to set aside the order on 

ground that Section 5 of the Limitation 

Act does not apply to an application under 

Order XXI Rule 106 of the Code and a 

miscellaneous appeal to the District Judge 

was also dismissed. On a Revision being 

filed to the High Court, it was held thus in 

paragraph 17, 18, 19 and 20 of the report: 
 

  17. Rule 106 of O. 21 of the 

Civil P.C. provides that if the Court is 

satisfied that there was sufficient cause 

for non-appearance, when the application 

was called for 'hearing', the Court shall set 

aside the order. No such order shall be 

made unless the application is made 

within 30 days from the date of order. 
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Rule 105 contemplates dismissal of the 

application on a date of 'hearing', while 

Rule 106 provides, for restoration of 

application on making out sufficient cause 

for non-appearance, when the application 

was called for 'hearing'. 
  18. In my opinion, the date on 

which the Execution Application was 

dismissed for default of appearance of the 

decree-holders, namely, 21-8-1979 was 

not a date fixed for 'hearing' within the 

meaning of Rule 105. It was a date 

awaiting report as to execution of the 

warrant which was supposed to be issued 

on submission of a list of moveable 

property by the decree-holders within 

three days of the earlier order dated 21-7-

1979. Consequently, the dismissal of 

Execution Application on 21-8-1979 was 

not under Rule 105(2) of O. 21 of the 

Civil P.C., and therefore, the provisions of 

R. 106 are not attracted. The dismissal of 

the Execution Application in default of 

appearance on 21-8-1979 is referable to 

inherent powers of the Court. 
  19. I have pointed out above 

that there is a specific provision for 

dismissal of suit for non-payment of costs 

etc. in O. 9, while there is no analogous 

provision in O. 21 of the Civil P.C. 

Consequently, the dismissal of Execution 

Application for non-payment of process-

fee or for failure to comply with any 

direction of the Court, will be in exercise 

of inherent powers. In the present case, 

the dismissal was not failure of the 

decree-holders to pay process fee or to 

submit a list of property, but was in 

default of appearance of the decree-

holders. The Courts below committed a 

mistake in treating the dismissal of 

Execution Application under R.105 so as 

to attract R.106 of O.21 of the Code. The 

orders passed by the Courts below cannot 

be sustained. 

  20. Since the dismissal of the 

Execution Application on 21-8-1979 was 

under inherent powers, the application for 

its restoration will be by invoking the 

inherent powers of the Court and in that 

event, no time limit is prescribed for 

invoking the inherent powers of the 

Court. 
 

 17.  The same question fell for 

consideration before the Orissa High 

Court in Dambarudhar Mohanta vs. 

Mangulu Charan Naik and others. In 

the said case, the Execution Application 

was dismissed in default on a certain date 

because requisite steps were not taken by 

the decree-holder. A restoration 

application made under Section 151 

C.P.C., beyond the period of 30 days was 

rejected on ground that provisions of 

Section 151 were not applicable, in view 

of specific provisions of Order XXI Rule 

106 CPC, where a time barred application 

to set aside an order dismissing the 

Execution Application in default was not 

maintainable. In the context of the said 

facts, a Revision from the said order was 

allowed by the District Judge on ground 

that the provisions of Order XXI Rule 106 

were not attracted. It was held in 

paragraph 6 of the report thus. 
 

  "6. On perusal of the impugned 

orders and the order of learned Civil 

Judge, provision under Order 21, Rule 

106, CPC and the aforesaid contention of 

the petitioner, this Court finds that the 

view expressed by the District Judge 

relating to non-applicability of the 

provision of Order 21, Rule 106 relating 

to restoration of an execution case 

dismissed for default is correct. In other 

words, the execution proceeding 

dismissed in such a manner cannot be 

restored on an application under Order 21, 
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Rule 106, CPC. In that respect in the 

absence of any specific provision in the 

Code of Civil Procedure. Provision in 

Section 151, CPC is the only provision to 

consider the prayer for 

restoration................................"  
 

 18.  The question was also 

considered by the Supreme Court in 

Damodaran Pillai and others vs. South 

Indian Bank Ltd., where the Execution 

Application, that was set down for 

hearing, was dismissed in default on 

1.11.1990. The restoration application 

was filed on 4.4.1998 on ground that the 

decree-holder came to learn about the 

dismissal of the application on 25.3.1998, 

and not earlier. The restoration 

application was rejected by the 

Subordinate Judge, and so was the 

Revision by the Kerala High Court. Their 

Lordships of the Supreme Court upheld 

that order after distinguishing the decision 

of the Madhya Pradesh High Court in 

Khoobchand Jain and another (Supra), 

which verifies the legal position that the 

provisions of Order XXI Rule 106 C.P.C. 

apply if the application has been set down 

for hearing but not otherwise. It was held 

in Damodaran Pillai and others (Supra) 

by their Lordships thus: 
 

  "19. Mr Joshi, however, placed 

strong reliance upon Khoobchand 

Jainv.Kashi Prasad[AIR 1986 MP 66 : 

1986 MPLJ 52] . The said decision, in our 

opinion, has no application to the facts 

and circumstances of the present case. 

Therein the Execution Application was 

dismissed on a day which was not fixed 

for hearing. The said order of dismissal, 

therefore, was not passed in terms of sub-

rule (2) of Rule 105 of Order 21 of Code 

of Civil Procedure. In that situation it was 

opined: (AIR p. 69, para 15)  

  "15. In the present case, the 

decree-holders had already applied for 

execution and paid process-fee for 

issuance of a warrant of attachment. It 

was, therefore, for the Court to issue a 

warrant of attachment of such property as 

was in possession of the judgment-

debtors. Submission of the inventory of 

movable property in possession of the 

judgment-debtors is not necessary under 

the relevant rules. In case, the warrant is 

returned unexecuted, the decree-holders 

could, in their discretion, make an 

application for examination of the 

judgment-debtors under Rule 41 or could 

resort to any other mode to recover the 

decretal amount."  
  It was further observed: (AIR p. 

70, para 20)  
  "20. Since the dismissal of the 

Execution Application on 21-8-1979 was 

under inherent powers, the application for 

its restoration will be by invoking the 

inherent powers of the Court and in that 

event, no time-limit is prescribed for 

invoking the inherent powers of the 

Court."  
 

 19.  The question was considered by 

this Court in Arjun Prasad vs. Sameer 

Jahan Begum. It is a case where the 

Execution Application had been 

dismissed on a date that was not fixed for 

hearing but for summoning the file. In 

that context Janardan Sahai, J. held thus: 
 

  "Sub Rule 1 of Rule 105 

provides that the court before which an 

application under Order 21 is pending 

may fix a day for the hearing of the 

application. It is thus clear that it is not 

every date fixed in a pending application 

which is a date for hearing. A date for 

hearing would be a date fixed by the court 

for that purpose. A date for hearing would 
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be one where the court proposes to hear 

the case or to apply mind to the case. The 

power of dismissal of the application in 

the absence of the applicant provided 

under Sub Rule (2) can be exercised on a 

day fixed for hearing or on a day to which 

the hearing has been adjourned. When the 

court fixes a date for production of the file 

it does not fix a date for hearing within 

the meaning of Sub Rule 1. If the record 

is not produced on that date and the court 

fixes another date for the production of 

the record, such adjourned date would not 

be a date to which the hearing has been 

adjourned within the meaning of Sub Rule 

(2) of Rule 105.  
  In the present case it has been 

held by the courts below that the date 

fixed was for summoning the file. The 

date was not one where the court 

proposed to apply mind or to hear the 

parties. Such a date cannot be treated as 

the date for hearing within the meaning of 

Rule 105 (2) of Order 21 CPC. The 

application for restoration in such a case 

would lie under Section 151 CPC and not 

under Rule 106."  
 

 20.  This question was again 

considered by this Court in State of U.P. 

vs. Saifi Abdul Hasan Nimachawala, 

where after survey of most of the 

decisions refered to in detail hereinabove, 

it was held thus: 
 

  "15. The consistent view 

therefore, is that Rule 106 would apply 

only when the execution proceedings is 

fixed for hearing in terms of Rule 105 of 

Order XXI and in the event of the petition 

being dismissed prior to the stage of 

hearing, in absence of a specific 

provision, the court is competent ot 

restore the petition in exercise of its 

inherent power."  

 21.  A perusal of the order dated 

27.3.2010 does not spare the slightest 

doubt that 16.4.2010 was not a date fixed 

for hearing but orders or disposal of the 

service report, regarding steps earlier 

directed to be taken vide orders 

31.10.2009 and 30.01.2010, and may be, 

also on the document that was filed, 

bearing paper no. 24 BC on 27.3.2010. It 

was certainly not a date that was fixed for 

hearing the application within the 

meaning of sub-rule (2) of Rule 105 of 

Order XXI C.P.C. Thus, the order 

dismissing the Execution Application on 

16.4.2010 cannot be said to be an order 

passed in exercise of jurisdiction under 

Order XXI Rule 106 of the Code. That 

being so, a restoration application, or an 

application to set aside the order 

16.4.2010 is not at all one made under 

Rule 106 of Order XXI, so as to attract 

the bar of limitation, under Sub-rule (3). It 

is clearly an application under Section 

151 CPC to which the rule of limitation, 

under Sub-rule (3) of Rule 106 of Order 

XXI, does not apply. 
 

22. Since, the impugned order dated 

23.1.2019 proceeds entirely on the basis 

that the application is barred by 

limitation, which cannot be condoned 

treating it in manifest error to be an 

application under Order XXI Rule 106 of 

the Code, the impugned order aforesaid 

passed by the learned IVth Additional 

District Judge/Special Judge E.C. Act, 

Bulandshahar is manifestly illegal and 

liable to the set aside. 
 

23. In the result, this petition succeeds 

and is allowed. The impugned order dated 

23.01.2019 passed by the learned IVth 

Additional District Judge/Special Judge 

(E.C.) Act, Bulandshahar in 

Miscellaneous Case No. 1418 of 2017 is 
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hereby set aside with a remit of the matter to 

the learned IVth Additional District 

Judge/Special Judge (E.C.) Act, 

Bulandshahar to redetermine the belated 

application for restoration, together with the 

delay condonation application filed in its aid 

in proper sequence, in accordance with law, 

after hearing all parties concerned, afresh. In 

doing so, the learned IVth Additional District 

Judge/Special Judge (E.C.) Act, 

Bulandshahar will bear in mind what has 

been said in this judgment. The learned IVth 

Additional District Judge/Special Judge 

(E.C.) Act, Bulandshahar will decide 

Miscellaneous Case No. 1418 of 2017 within 

a period of two months from the date of 

receipt of a certified copy of this order. 
---------- 
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A. National Security Act , 1980 - Section 
3(2) read with Section 3(3) – Detention on 

basis of solitary incident and irrelevant 
considerations-no cogent material to 

enable a logical inference that on being 
released on bail, the petitioners would 
indulge in activity prejudicial to the 

maintenance of the public order or 
supplies and services essential to the 
community.  (Para 26,27,28,34 & 35) 

 
Ordinarily a solitary act may not be sufficient 
to sustain an order of preventive detention but 
where that act is of such a nature that it is 

reflective of, or has manifestation of, an 
organized criminal activity, or is so grave that 
it reflects the propensity of that person to 

repeat such an act, then even a solitary act 
could well be made basis for passing an order 
of preventive detention. 

 
Except for the criminal history of Aas Mohd., 
the brother of the petitioner (Aashif) and uncle 

of the petitioner (Adil), which, in our view was 
extraneous and not a relevant consideration, 
particularly, in absence of further details as to 

how the petitioners were linked with him in his 
criminal activity, there is no material, cogent 
enough, to enable a logical inference, on the 

basis of a solitary incident, that on being 
released on bail, the petitioners would indulge 
in activity prejudicial to the maintenance of the 
public order or supplies and services essential 

to the community. 
 
The incident was not such from which any 

inference could be drawn about the propensity 
of the petitioners to repeat, or indulge in, such 
activities. No co-accused similarly situated has 

been preventively detained. 
 
Consequently, both the habeas corpus 

petitions are allowed. The detention orders 
quashed. Both the petitioners shall be set at 
liberty forthwith unless wanted in any other 

case. 
 
Habeas Corpus petition allowed (E-3) 

 
Case law discussed: - 
 

1. Attorney General for India Vs Amratlal 
Prajivandas & ors. reported in 1994 (5) SCC 54 

2. Surya Prakash Sharma Vs St. of U.P. & ors.  
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1994 (Supp.) 3 SCC 195 

3. Yogendra Murari Vs St. of U.P. & ors.  

(1988) 4 SCC 559 

4. Khudiram Das Vs St. of W.B. (1975) 2 SCC 81 

5. Vashisht Narain Karwaria Vs St. of U.P. 

(1990) 2 SCC 629 

6. Sama Aruna Vs St. of Telangana & anr. 
(2018) 12 SCC 150 

(Delivered by Hon'ble Manoj Misra, J. &  
Hon’ble Mrs. Manju Rani Chauhan, J.) 

 

 1.  These two habeas corpus petitions 

have been filed by uncle (Aashif) and 

nephew (Adil) questioning their detention 

under the provisions of the National 

Security Act (for short the Act, 1980) 

under separate detention orders dated 16th 

April, 2019, passed by the District 

Magistrate, Ghaziabad in exercise of 

powers under Section 3(2) read with 

Section 3(3) of the Act, 1980.  
 

 2.  As the impugned orders seeking 

detention of the petitioners are based on 

identical grounds and the arguments 

advanced by learned counsel for the 

parties are same in both the petitions, with 

the consent of learned counsel for the 

parties, these petitions are being decided 

by a common judgment and order.  
 

 3.  We have heard Sri Daya Shanker 

Mishra, learned senior counsel, assisted 

by Sri Sunil Singh and Sri Chandrakesh 

Mishra, for both the petitioners; Sri 

Deepak Mishra, learned A.G.A. for the 

State as well as the other State-Officers 

including the detaining authority in both 

the petitions; Sri G.P. Singh holding brief 

of Sri R.P.S. Chauhan for the Union of 

India in Habeas Corpus Petition No. 262 

of 2019; and Ms. Annapurna Singh for the 

Union of India in Habeas Corpus Petition 

No. 564 of 2019; and have perused the 

record.  
 

 4.  The impugned detention orders 

dated 16th April, 2019 would reveal that 

the District Magistrate, Ghaziabad (the 

Detaining Authority) has passed the order 

of detention by taking notice of an 

incident dated 25.05.2019 relating to a 

clash between two group of persons, 

namely, the petitioners along with seven 

named associates and others on the one 

side and Ata Ilahi and his seven named 

associates on the other side, at Rawali 

Surana Main Road near Bilal Masjid, 

which had breached public order. The 

order of detention was passed to prevent 

repeat of such activity so as to ensure 

maintenance of public order and essential 

services as well as civil supplies.  
 

 5.  A perusal of the grounds of 

detention would show that on 25.3.2019 

the police received an information that at 

Rawali Surana main road, near Bilal 

Masjid, two group of persons were 

indulging in exchange of fire and 

brickbats to establish their authority and 

hold over the area thereby causing utter 

confusion and panic in that area. Upon 

receipt of that information, the police 

reached the spot. The perpetrators, upon 

seeing the police, dispersed and escaped. 

From the spot few cartridge empties were 

recovered. Upon enquiry from persons 

found there, information was gathered 

regarding involvement of the petitioners 

and others in the incident. FIR was lodged 

naming 20 persons including the 

petitioners, though five or six others were 

left unnamed. FIR was registered as Case 

Crime No. 262 of 2019 at P.S. 

Muradnagar, District Ghaziabad, under 

Sections 147, 148, 149, 307, 341, 336, 
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504, 188 I.P.C. and section 7 Criminal 

Law Amendment Act, 1934. It was 

alleged that by the said activity of the 

petitioners, despite prohibitory orders 

issued under section 144 CrPC in view of 

impending Lok Sabha elections, there had 

been a breach of public order including 

disruption in movement of vehicles as 

well as civil supplies. The grounds of 

detention drew support not only from the 

police reports but also newspaper reports 

dated 26.03.2019 published in Hindustan; 

Dainik Jagran; and Amar Ujala. The news 

daily Hindustan reported that in the 

middle of the road for half-an-hour there 

was exchange of brickbats and fire 

between two groups. The news daily 

Dainik Jagran reported that at 

Muradnagar there had been indiscriminate 

firing. News daily Amar Ujala reported 

that there was exchange of fire and 

brickbats between two groups on account 

of money dispute.  
 

 6.  After narrating the incident as above, 

in paragraph 8 of the grounds of detention, on 

the one hand it was stated that the petitioner 

and his family members are habitual criminals 

whereas, on the other hand, it was stated that 

no other case is reported against them. 

Though it was added that no one dares to 

lodge a complaint against them. The criminal 

history of Aas Mohd., who is brother of 

Aashif and Uncle of Adil, comprising 42 

cases relating to abduction; murder; attempt to 

murder; Goonda Act; Arms Act; Gangster 

Act; and Extortion, was cited.  
 

 7.  After completing the narrative, as 

above, by showing awareness that the 

petitioner(s) is/are in jail in connection 

with case crime no. 262 of 2019 (supra) 

and are striving for bail, it was observed 

that as there is likelihood of they being 

released on bail and indulge in activity 

that would disturb public order, with a 

view to prevent them from acting in a 

manner that might be prejudicial to the 

public order, it was necessary to detain 

them under the Act, 1980.  
 

 8.  The grounds of detention were 

accompanied by reports of the Deputy 

Inspector General of Police, Ghaziabad/ 

Senior Superintendent of Police, 

Ghaziabad; Superintendent of Police, 

Rural, Ghaziabad; Circle Officer, Sadar, 

Ghaziabad; and Prabhari Nirikshak, P.S. 

Muradnagar, Ghaziabad as also 

photocopies of the Act, 1980 and Article 

22 of the Constitution of India.  
 

 9.  The report of the Superintendent 

of Police, Rural, Ghaziabad disclosed that 

the petitioners had filed Crl. Misc. Writ 

Petition No. 8099 of 2019 for pre-arrest 

protection which stood disposed off on 

01.04.2019 by giving protection to the 

petitioners for a specified period with 

liberty to move for bail within that period. 

It was also reported that pursuant to the 

order dated 01.04.2019 the petitioners had 

surrendered on 10.04.2019 in the Court of 

Additional Chief Judicial Magistrate, VIth 

and had applied for bail which was 

rejected but, on the same day, bail 

application was moved in the Court of 

District & Sessions Judge, which was 

pending. The report also indicated that the 

Additional District & Sessions Judge-II, 

Ghaziabad, after hearing both sides on the 

bail prayer, had rejected the prayer for 

interim bail but had fixed 16.04.2019 for 

consideration of prayer for regular bail. 

With that background, it was reported that 

there was real possibility of the petitioners 

being released on bail.  
 

 10.  The order of detention dated 

16.04.2019 was approved by the State 
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Government, under Section 3(4) of the 

Act, 1980, and, thereafter, upon receipt of 

positive report from the Advisory Board, 

by order dated 24.05.2019, the same was 

confirmed and detention was directed, 

provisionally, for a period of three 

months. This detention period has been 

extended up to six months, starting from 

the date of initial detention, vide order 

dated 12.07.2019.  
 

 11.  Learned counsel for the 

petitioner has urged that the detention 

order passed against the petitioners is 

discriminatory. It has been submitted that 

the incident which forms the basis of the 

detention order is in respect of exchange 

of fire and brickbats between two group 

of persons in which no person received 

injury of any kind. Moreover, as per 

allegations in the FIR, the moment the 

police force arrived, the accused persons 

dispersed without offering any resistance 

to the police. The police, thereafter, 

named as many as 20 persons, including 

the petitioners, and left 5-6 other accused 

unnamed. But, except the two petitioners, 

detention order was not imposed against 

anyone else which suggests that the 

petitioners have been maliciously picked 

up for depriving them of their liberty.  
 

 12.  In paragraph 7 of both the writ 

petitions, it has been stated that brother of 

the petitioner (Aashif), namely, Sri Vahab 

Chaudhari, who is uncle of the other 

petitioner (Adil), is MLA from Bahujan 

Samajwadi Party. It is stated that for Lok 

Sabha Elections 2019, the voting at 

Ghaziabad was in the first phase and, 

therefore, prohibitory order, under Section 

144 Cr.P.C, was in existence. The 

petitioners along with family members 

were campaigning in support of the 

Mahagathbandhan (opposition) candidate, 

that is against the ruling party. The 

alleged incident was shown with a view to 

implicate the petitioners so as to exert 

pressure upon them.  
 

 13.  It has been urged that if the 

incident had the potentiality to disturb the 

public order then all the persons named 

ought to have been detained. But the 

detention order is only against the 

petitioners, which is clearly reflective of 

misuse and abuse of executive power.  
 

 14.  It has also been submitted that 

even assuming that the incident narrated 

had the potentiality to disturb the public 

order, detention could be justified only if 

there was any material to show or suggest 

that upon being released on bail, the 

petitioners would have repeated such 

activity that would be prejudicial to the 

maintenance of the public order. It has 

been submitted that the petitioners 

admittedly had no previous criminal 

history and the extraneous material 

relating to the criminal history of Aas 

Mohd, the brother of Aashif (petitioner of 

H.C. Petition No. 562 of 2019) and uncle 

of Adil (petitioner of H.C. Petition No. 

564 of 2019), is completely irrelevant so 

as to infer that the petitioners would 

indulge in repeat of the act if let out.  
 

 15.  It was urged that the incident, as 

reported in the first information report, 

did not disclose any organized activity 

from which it could be inferred that there 

was likelihood of the petitioners repeating 

such activity.  
 

 16.  In addition to above, it has been 

submitted that as the first information 

report discloses that the moment the 

police arrived on the spot the accused 

persons escaped, without offering any 
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resistance to the police, the incident did 

not have the potentiality to disturb the 

public order and was a mere breach of law 

and order. It has been urged that the 

statement that doors were shut and 

shutters of shops were downed is only to 

add color to the case for detaining the 

petitioner.  
 

 17.  In addition to above, various 

other submissions were made by learned 

counsel for the petitioners, which are 

being noticed, in brief, below:-  
 

  (i) That before extension of the 

period of detention, which was initially 

for a period of three months only, a report 

was obtained from the District Magistrate 

but copy of that report was not supplied to 

the petitioners to enable them to 

effectively represent against the order 

extending the period of detention. 
  (ii) That the sponsoring 

authority though furnished the criminal 

history of Aas Mohd, the brother of 

petitioner (Aashif) and uncle of petitioner 

(Adil), but the criminal history was 

incomplete as it did not provide complete 

information regarding the current status of 

those cases and, otherwise also, papers 

relating to those cases were not provided, 

which has affected the right of the 

petitioners to make an effective 

representation against the order of 

extension of detention. 
  (iii) That the Sponsoring 

Authority in his report though disclosed 

about filing of Crl. Misc. Writ Petition 

No. 8099 of 2019 but copy of that writ 

petition was not supplied to the detaining 

authority and its copy was also not 

provided to the petitioners even though 

the same was a relevant document 

inasmuch as it contained the defence of 

the petitioners. 

 18.  Per contra, the learned A.G.A. 

submitted that the grounds of detention 

reflect that the detention order was passed 

upon consideration of the activity of the 

petitioners with reference to the incident 

dated 25.03.2019 which had clearly 

disturbed public order inasmuch as parties 

had exchanged brickbats as well as fire on 

a busy street near Bilal Masjid. Hence, as 

the detention order was passed after 

showing awareness that the petitioners 

were in jail and striving for bail and on 

being released on bail they would indulge 

in similar activity which had the 

potentiality to disturb the public order, the 

satisfaction of the detaining authority, 

having been arrived at on the basis of 

relevant material, cannot be questioned 

and, therefore, no case for interference is 

made out. It has also been urged that the 

satisfaction of the detaining authority 

cannot be questioned on the ground that 

no detention order has been passed 

against co-accused. It was also urged that 

the copy of the Crl. Misc. Writ Petition 

No. 8099 of 2019 was not relevant as it 

sought quashing of the FIR which prayer 

was not accepted by the writ court. 

Otherwise, copy of the order passed 

therein was supplied by the sponsoring 

authority to the detaining authority.  
 

 19.  Learned A.G.A. also urged that 

mere mentioning of criminal history of 

relative of the detenu would not vitiate the 

detention order on the ground that 

extraneous material had been taken into 

consideration because the detention order 

can be sustained on a solitary ground in 

view of Section 5-A of the Act, 1980.  
 

 20.  It was also submitted that once 

the Advisory Board opines that the 

grounds of detention are sufficient and 

germane to detain a person under the Act, 
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1980, the period for which the detenu is to 

be detained is in the exclusive domain of 

the State Government and, therefore, if, 

for taking decision, to review the period 

of detention, the State Government 

considered report of detaining authority, 

which is confidential in nature, such 

report need not be supplied to the detenu. 

It has been submitted that Article 22 (5) 

of the Constitution of India provides for 

supply of grounds of detention to afford 

earliest opportunity to the detenu to make 

a representation. The material relating to 

the period for which a detenu is to be 

detained would not fall within the 

meaning of the phrase "the grounds of 

detention", therefore such material need 

not be supplied/shown to the detenu. It 

has thus been argued that neither the 

detention order suffers from any infirmity 

nor the continued detention has been 

rendered illegal, hence the petition is 

liable to be dismissed.  
 

 21.  We have considered the rival 

submissions and have carefully perused 

the record.  
 

 22.  Although several submissions 

have been noticed by us but since we 

propose to allow both the petitions on 

ground hereinafter stated, we do not 

propose to deal with the merits of the 

other submissions raised.  
 

 23.  Before we deal with the ground 

on which we propose to allow the 

petition, it would be useful for us to 

notice the legal position as to when an 

order of preventive detention can lawfully 

be passed on a solitary act of the detenu. 

In this regard, it would be useful for us to 

notice the decision of nine-judges Bench 

of the Apex Court in Attorney General 

For India vs Amratlal Prajivandas and 

others reported in 1994 (5) SCC 54. In 

paragraph 48 of the judgment, as reported, 

the apex court has held as follows:-  
 

  "48. Now, it is beyond dispute 

that an order of detention can be based 

upon one single ground. Several decisions 

of this Court have held that even one 

prejudicial act can be treated as sufficient 

for forming the requisite satisfaction for 

detaining the person. In Debu Mahato v. 

State of W.B. it was observed that while 

ordinarily-speaking one act may not be 

sufficient to form the requisite 

satisfaction, there is no such invariable 

rule and that in a given case one act may 

suffice. That was a case of wagon-

breaking and having regard to the nature 

of the Act, it was held that one act is 

sufficient. The same principle was 

reiterated in Anil Dey v. State of W. B. It 

was a case of theft of railway signal 

material. Here too one act was held to be 

sufficient. Similarly, in Israil SK v. 

District Magistrate of West Dinajpur. and 

Dharua Kanu v. State of W.B. single act 

of theft of telegraph copper wires in huge 

quantity and removal of railway fish-

plates respectively was held sufficient to 

sustain the order of detention. In 

Saraswati Seshagiri v. State of Kerala , a 

case arising under COFEPOSA, a single 

act, viz., attempt to export a huge amount 

of Indian currency was held sufficient. In 

short, the principle appears to be this: 

Though ordinarily one act may not be 

held sufficient to sustain an order of 

detention, one act may sustain an order of 

detention if the act is of such a nature as 

to indicate that it is an organised act or a 

manifestation of organised activity. The 

gravity and nature of the act is also 

relevant. The test is whether the act is 

such that it gives rise to an inference that 

the person would continue to indulge in 
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similar prejudicial activity. That is the 

reason why single acts of wagon- 

breaking, theft of signal material, theft of 

telegraph copper wires in huge quantity 

and removal of railway fish- plates were 

held sufficient. Similarly, where the 

person tried to export huge amount of 

Indian currency to a foreign country in a 

planned and premeditated manner, it was 

held that such single act warrants an 

inference that he will repeat his activity in 

future and, therefore, his detention is 

necessary to prevent him from indulging 

in such prejudicial activity. If one looks at 

the acts the COFEPOSA is designed to 

prevent, they are all either acts of 

smuggling or of foreign exchange 

manipulation. These acts are indulged in 

by persons, who act in concert with other 

persons and quite often such activity has 

international ramifications. These acts 

are preceded by a good amount of 

planning and organisation. They are not 

like ordinary law and order crimes. If, 

however, in any given case a single act is 

found to be not sufficient to sustain the 

order of detention that may well be 

quashed but it cannot be stated as a 

principle that one single act cannot 

constitute the basis for detention. On the 

contrary, it does. In other words, it is not 

necessary that there should be multiplicity 

of grounds for making or sustaining an 

order of detention."  
                                                                                                              

(Emphasis Supplied)  
 

 24.  In Surya Prakash Sharma v. 

State of U.P and others : 1994 (Supp.) 

(3) SCC 195, the petitioner was already in 

jail in connection with a murder case. The 

petitioner had no criminal history though 

there was a solitary case of broad day 

light murder registered against him. The 

argument raised before the apex court was 

that on the basis of that solitary case 

against the detenu, there could be no 

apprehension in the mind of the detaining 

authority that the detenu on being released 

would indulge in any such activity that 

would be prejudicial to the maintenance 

of public order. The apex court found that 

there was no cogent material placed 

before the court or before the detaining 

authority to enable an inference that the 

detenu on being released on bail would 

indulge in such offence that would be a 

threat to public order. The apex court, 

accordingly, quashed the order of 

detention and, while doing so, in 

paragraphs 5 and 6, as reported, observed 

as follows:  
 

  "5.The question as to whether 

and in what circumstances an order for 

preventive detention can be passed 

against a person who is already in 

custody has had been engaging the 

attention of this Court since it first came 

up for consideration before a Constitution 

Bench in Rameshwar Shaw v. District 

Magistrate, Burdwan, [1964] 4 SCR 921. 

To eschew prolixity we refrain from 

detailing all those cases except that of 

Dharmendra Suganchand Chelawat v. 

Union of India, AIR (1990) SC 1196 

wherein a three Judge Bench, after 

considering all the earlier relevant 

decisions including Rameshwar Shaw 

(supra) answered the question in the 

following words:  
   "The decisions referred to 

above lead to the conclusion that an order 

for detention can be validly passed 

against a person in custody and for that 

purpose it is necessary that the grounds of 

detention must show that (i) the detaining 

authority was aware of the fact that the 

detenu is already in detention: and (ii) 

there were compelling reasons justifying 
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such detention despite the fact that the 

detenu is already in detention. The 

expression "compelling reasons" in the 

context of making an order for detention 

of a person already in custody implied 

that there must be cogent material before 

the detaining authority on the basis of 

which it may be satisfied that (a) the 

detenu is likely to be released from 

custody in the near future and (b) taking 

into account the nature of the antecedent 

activities of the detenu, it is likely that 

after his release from custody he would 

indulge in prejudicial activities and it is 

necessary to detain him in order to 

prevent him from engaging in such 

activities."  
  6. When the above principles 

are applied to the facts of the instant case, 

there is no escape from the conclusion 

that the impugned order cannot be 

sustained. Though the grounds of 

detention indicate the detaining 

authority's awareness of the fact that the 

detenu was in judicial custody at the time 

of making the order of detention, the 

detaining authority has not brought on 

record any cogent material nor furnished 

any cogent ground in support of the 

averment: made in grounds of detention 

that if the aforesaid Surya Prakash 

Sharma is released on bail 'he may again 

indulge in serious offences causing threat 

to public order", (emphasis supplied), To 

put it differently, the satisfaction of the 

detaining authority that the detenu might 

indulge in serious offences causing threat 

to public order, solely on the basis of a 

solitary murder, cannot be said to be 

proper and justified." 
 

 25.  In Yogendra Murari v. State of 

U.P. and others : (1988) 4 SCC 559, the 

apex court had the occasion to deal with a 

submission whether the detention order 

could be considered discriminatory on the 

ground of non-detention of co-accused in 

the same incident. Rejecting the claim of 

discrimination, raised on behalf of the 

petitioner, in paragraph 9 of the judgment, 

the apex court observed as follows:-  
 

  "9. There is no merit whatsoever 

in the petitioners grievance of 

discrimination on the ground that the 

other co- accused persons have not been 

detained. The role of the petitioner and 

that of the others are not identical and the 

reasonable apprehension as to their 

future conduct must depend on the 

relevant facts, and circumstances which 

differ from individual to individual. It 

would have been wrong on the part of the 

detaining authority to take a uniform 

decision in this regard only on the ground 

that the persons concerned are all joined 

together as accused in a criminal case."  
 

 26.  From the decisions noticed 

above, what is clear is that though 

ordinarily a solitary act may not be 

sufficient to sustain an order of preventive 

detention but where that act is of such a 

nature that it is reflective of, or has 

manifestation of, an organized criminal 

activity, or is so grave that it reflects the 

propensity of that person to repeat such an 

act, then even a solitary act could well be 

made basis for passing an order of 

preventive detention.  
 

 27.  In the instant case, the incident 

which forms the basis of the detention 

order by no stretch of imagination can be 

taken as an incident of an organized 

crime. The incident appears to be a clash 

between two group of persons. The clash 

is not shown to be communal in nature. 

Though brickbats and fire is said to have 

been exchanged but no injury is shown to 
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have been sustained by any one. In fact, a 

specific stand has been taken by the 

petitioners that not a single person had 

sustained injury and no private person has 

made any complaint. Admittedly, the first 

information report was lodged by the 

police and a bare perusal of the first 

information report would indicate that as 

soon as the police arrived and challenged 

the persons, who were exchanging 

brickbats, all of them escaped without 

defying or challenging the authority of the 

police or even attempting to throw a 

single brick at the police. Under the 

circumstances, drawing an inference only 

against two participants, out of 25 odd 

persons who participated in that incident, 

that they were likely to repeat their act 

and be a threat to maintenance of public 

order, in our view, could not have been 

drawn merely on the basis of gravity of 

that incident/ act. Rather, it appears to us 

that it has been drawn on the basis of 

extraneous material that is the criminal 

history of Aas Mohd., a relative of the 

petitioners. Had the gravity of the incident 

been the reason to impose the order of 

detention not only the petitioners but 

other participants also would have been 

subjected to detention. Whereas, here, 

admittedly, the detention order has been 

passed only against the petitioners, which 

clearly reflects that the detention order 

has been passed on the basis of some 

other material which appears to be the 

criminal history of the relative of the 

petitioners.  
 

 28.  Interestingly, in the grounds of 

detention as well as the report of the 

sponsoring authority, it is mentioned that 

there is not a single case registered 

against the petitioner except the one in 

respect of the incident dated 25.3.2018, 

yet, in paragraph 8 of the grounds of 

detention it is stated that the detenu and 

the members of his family are habitual 

criminals. In support of that statement 

criminal history of 42 cases of Aas 

Mohd., starting from the year 1995 and 

spread across two decades and a half, 

without any supporting documents in 

respect thereto, has been cited.  
 

 29.  In Khudiram Das v. State of 

W.B., (1975) 2 SCC 81, a constitutional 

bench of the apex court while examining 

the scope of judicial review of the court 

against a preventive detention order, in 

paragraph 9 of its judgment, as reported, 

had observed as follows:  
 

  "9. But that does not mean that 

the subjective satisfaction of the detaining 

authority is wholly immune from judicial 

reviewability. The courts have by judicial 

decisions carved out an area, limited 

though it be, within which the validity of 

the subjective satisfaction can yet be 

subjected to judicial scrutiny. The basic 

postulate on which the courts have 

proceeded is that the subjective 

satisfaction being a condition precedent 

for the exercise of the power conferred on 

the Executive, the Court can always 

examine whether the requisite satisfaction 

is arrived at by the authority : if it is not, 

the condition precedent to the exercise of 

the power would not be fulfilled and the 

exercise of the power would be bad. There 

are several grounds evolved by judicial 

decisions for saying that no subjective 

satisfaction is arrived at by the authority 

as required under the statute. The 

simplest case is whether the authority has 

not applied its mind at all; in such a case 

the authority could not possibly be 

satisfied as regards the fact in respect of 

which it is required to be satisfied. 

......................... Then there may be a case 
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where the power is exercised dishonestly 

or for an improper purpose : such a case 

would also negative the existence of 

satisfaction on the part of the authority. 

The existence of "improper purpose", that 

is, a purpose not contemplated by the 

statute, has been recognised as an 

independent ground of control in several 

decided cases. The satisfaction, moreover, 

must be a satisfaction of the authority 

itself, and therefore, if, in exercising the 

power, the authority has acted under the 

dictation of another body...................the 

exercise of the power would be bad and 

so also would the exercise of the power be 

vitiated where the authority has disabled 

itself from applying its mind to the facts of 

each individual case by self-created rules 

of policy or in any other manner. The 

satisfaction said to have been arrived at 

by the authority would also be bad where 

it is based on the application of a wrong 

test or the misconstruction of a statute. 

Where this happens, the satisfaction of the 

authority would not be in respect of the 

thing in regard to which it is required to 

be satisfied. Then again the satisfaction 

must be grounded "on materials which 

are of rationally probative value". .......... 

The grounds on which the satisfaction is 

based must be such as a rational human 

being can consider connected with the 

fact in respect of which the satisfaction is 

to be reached. They must be relevant to 

the subject-matter of the inquiry and must 

not be extraneous to the scope and 

purpose of the statute. If the authority has 

taken into account, it may even be with 

the best of intention, as a relevant factor 

something which it could not properly 

take into account in deciding whether or 

not to exercise the power or the manner 

or extent to which it should be exercised, 

the exercise of the power would be 

bad......."  

 (Emphasis Supplied)  
 

 30.  The practice of submitting 

reports to the detaining authority touching 

the character of the detenu, without 

supporting material, has been deprecated 

by the apex court, and in Vashisht Narain 

Karwaria v. State of U.P., (1990) 2 SCC 

629, the detention was held bad for 

consideration of such extraneous material.  
 

 31.  In a recent decision of the apex 

court in Sama Aruna v. State of 

Telangana and another : (2018) 12 SCC 

150, the apex court upon finding that the 

detention order was based on stale 

grounds, while setting aside the order of 

detention, made certain observations, in 

paragraph 17 of the judgment, as reported, 

which are relevant and are accordingly 

extracted below:-  
 

  "The detention order must be 

based on a reasonable prognosis of the 

future behavior of a person based on his 

past conduct in light of the surrounding 

circumstances."  
 

 32.  Thereafter, in paragraph 26 of 

the said judgment, the apex court further 

observed as follows:-  
 

  "The influence of the stale 

incidents in the detention order is too 

pernicious to be ignored, and the order 

must therefore go; both on account of 

being vitiated due to malice in law and for 

taking into account matters which ought 

not to have been taken into account."  
 

 33.  At this stage, we may revert to 

the averments made in paragraph 7 of the 

petition wherein it has been stated that the 

other brother of the petitioner, namely, 

Vahab Chaudhary was an MLA from 
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Bahujan Samaj Party and the petitioners 

were supporting the political party other 

than the ruling party. The District 

Magistrate though in his counter-affidavit 

has stated that the sub-Inspector has not 

lodged the FIR under political pressure 

but the fact that the brother of the 

petitioner was MLA and that they were 

supporting the other party has not been 

denied.  
 

 34.  When we take a conspectus of 

the facts and circumstances of the case, 

we are of the view that except for the 

criminal history of Aas Mohd., the brother 

of the petitioner (Aashif) and uncle of the 

petitioner (Adil), there is no material, 

cogent enough, to enable a logical 

inference, on the basis of a solitary 

incident, that on being released on bail, 

the petitioners would indulge in activity 

prejudicial to the maintenance of the 

public order or supplies and services 

essential to the community. The incident 

dated 25.03.2019 is not reflective of 

organized criminal activity and, 

admittedly, was not an incident where any 

person died or got seriously injured. Thus, 

in our view, the incident was not such 

from which any inference could be drawn 

about the propensity of the petitioners to 

repeat, or indulge in, such activities. For 

the reasons stated above as also keeping 

in mind that no co-accused similarly 

situated have been preventively detained, 

we are of the considered view that the 

order of detention has been passed by 

being influenced with the criminal 

antecedents of petitioners' relative, which, 

in our view was extraneous and not a 

relevant consideration, particularly, in 

absence of further details as to how the 

petitioners were linked with him in his 

criminal activity. We are therefore of the 

considered view that on the basis of the 

solitary incident dated 25.3.2019 the 

detention order against the petitioners is 

not sustainable and as such the impugned 

detention orders are liable to be quashed.  
 

 35.  Consequently, both the habeas 

corpus petitions are allowed. The 

detention orders dated 16th April, 2019, 

passed by the District Magistrate, 

Ghaziabad in respect of Aashif (petitioner 

in Habeas Corpus Petition No. 562 of 

2019) and Adil (petitioner in Habeas 

Corpus Petition No. 564 of 2019) are 

hereby quashed. Both the petitioners shall 

be set at liberty forthwith unless wanted 

in any other case. There is no order as to 

costs. 
---------- 
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Matter Under Art. 227 No. 6482 of 2019 (Civil) 
 

Pawan Kumar & Anr. 
                         ...Petitioners (Defendants) 

Versus 
Smt. Sita Devi    ...Respondent (Plaintiff) 
 
Counsel for the Petitioners: 
Sri Manu Khare 
 
Counsel for the Respondent: 
Sri Chetan Prakash 
 
A. Transfer of Property Act, 1882-
Sections 106 & 113-Notice u/s. 106 issued 

determining the tenancy (month to month)- on 
expiry of the period of notice dated 
09.09.2013 the relationship of landlady and 

tenant came to an end-the landlady has 
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acquired right to obtain possession of the 
disputed shop by evicting the tenant. 

 
B. Waiver u/s. 113-essentials being-Intention 
of landlord- to treat the lease as subsisting 

and knowledge of his conduct amounts to 
waiver-it cannot be said that mere acceptance 
of rent amounts to waiver of notice unless 

proved otherwise-landlady instituted and is 
contesting SCC Suit. Thus, no element of 
waiver of notice can be inferred.  
 

Writ Petition dismissed. (E-8) 
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(Delivered by Hon’ble Surya Prakash 

Kesarwani, J.) 
 

 "Waiver of notice to quit u/s 113, 

determination of tenancy U/S106 and 

deposition by power of attorney holder 

on behalf of landlord are the main 

questions involved in this petition."  
 

 1.  Heard Shri Manu Khare, learned 

counsel for the defendants-

tenants/petitioners and Shri Chetan Prakash, 

learned counsel for the plaintiff-respondent. 
 

 Facts  
 

 2.  A shop in house No. D-58/12A-

82, Gandhi Nagar, Sigra, Varanasi, was 

let out by its owner and landlady Smt. 

Sita Devi Agarwal (the plaintiff-

respondent) to the defendants-

tenants/petitioners no. 1 & 2 under a rent 

agreement dated 06.01.2009 at the 

monthly rent of Rs. 2,005/-. The tenancy 

commenced from 01.01.2009. Thereafter 

mutually the rent was enhanced with 

effect from 11.02.2011, from Rs. 2,005/- 

to Rs. 3,000/- per month. On 09.09.2013, 

the plaintiff-landlady/respondent issued a 

notice under Section 106 of the Transfer 

of Property Act, 1882 (hereinafter 

referred to as "the Act 1882") to the 

defendants-tenants/petitioners 

determining the tenancy. Since the notice 

was not complied with by the defendants-

tenants/petitioners, therefore, the plaintiff-

landlady filed SCC Suit No. 49 of 2014 

(Smt. Sita Devi Agarawal v. Pawan 

Kumar & Ors.) which was decreed by 

judgment and decree dated 24.08.2017 

passed by the Judge Small Cause Court, 

Varanasi. Aggrieved with this judgment 

the defendants-tenants/petitioners filed 

S.C.C. Revision No. 15 of 2017 (Pawan 

Kumar and Anr. v. Sita Devi), which was 
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dismissed by the Additional District 

Judge/ FTC-1, Varanasi by judgment 

dated 15.07.2019. Aggrieved with these 

two judgments, the defendants-tenants/ 

petitioners have filed the present petition 

under Article 227 of the Constitution of 

India. 
 

 Submissions  
 

 3.  Learned counsel for the 

defendants-tenants/ petitioners, 

submits as under:- 
 

  i. The plaintiff-landlady has not 

appeared in the witness box rather her son 

and power of attorney holder Anoop 

Kumar Agarwal appeared and gave 

evidence, which is impermissible in view 

of the law laid down by Hon'ble Supreme 

Court in Janki Vashdeo Bhojwani & 

Anr. vs. Indusind Bank Ltd. & Ors 

2005 2 SCC 217, (para 13). The 

judgment of learned Single Judge in 

Union of India and another v. 

Sudarshan Lal Talwar, AIR 2002 

(Allahabad) 212 relied by the plaintiff-

respondent, has no application in view of 

the judgment of Hon'ble Supreme Court. 
  ii. A power of attorney was 

executed by the landlady Sita Devi Agarwal 

in favour of her son Anoop Kumar Agarwal 

on 17.07.2014 and thereafter, suit was 

instituted on 05.08.2014. Therefore, if the 

son of the plaintiff was well acquainted with 

all the facts of the case and competent to 

depose on behalf of the plaintiff-landlady, 

there was no need to execute the power of 

attorney. In fact, the son of the plaintiff-

landlady was not aware of the facts of the 

case and therefore, he was not competent to 

depose on behalf of the plaintiff-landlady. 
  iii. In view of Section 111(h) 

readwith Section 113 of the Transfer of 

Property Act, 1882, the institution of a 

suit after one year of the notice would 

amount to waiver of the notice. The notice 

given by the plaintiff-landlady under 

Section 106 of the Act, 1882 was no 

notice in the eyes of law. 
  iv. The aforesaid notice was 

issued by the plaintiff-landlady for setting 

up the business for her son in the disputed 

shop who wanted to take franchise of 

Raymond. 
  v. Subsequently the plaintiff-

landlady stated that she could not get 

franchiese of Raymond because the place 

was not available whereas in his cross 

examination son of the plaintiff-landlady 

has admitted that the shop was not 

suitable for franchiese of Raymonds. 

Thus, the need set up by the plaintiff-

landlady was not bonafide. 
  vi. The defendants-

tenants/petitioners have not violated any 

of the conditions of the rent agreement 

dated 06.01.2009. Therefore, the court 

below could not have granted a decree of 

eviction. 
  vii. Notice was issued by the 

plaintiff-landlady on 11.09.2013 under 

Section 106 of the Act, 1882 while the 

suit was instituted on 05.08.2014 and, 

therefore, the notice stood waived. 
 

 4.  In support of his submissions Sri 

Khare, has relied upon the judgment of 

Hon'ble Supreme Court in Man Kaur 

(dead) by Lrs. Vs. Hartar Singh Sangha 

(2010)10 SCC 512 (para 18) and Sarup 

Singh Gupta Vs. S. Jagdish Singh and 

others (2006) 4 SCC 205 (para 6). 
 

 5.  Learned counsel for the 

plaintiff-landlady/respondent submits 

as under:- 
 

  (i) The plaintiff has neither 

waived notice nor there is any material to 
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indicate that there was any intention of 

the plaintiff to waive the notice. On the 

contrary after giving notice, the plaintiff-

landlady instituted the suit on 05.08.2014. 

Thus, the submissions of learned counsel 

for the petitioner that the notice stood 

waived is wholly incorrect and 

misconceived 
  (ii) Anoop Kumar Agarwal is 

the only son of the plaintiff-landlady to 

whom she has given power of attorney. 

He gave evidence as P.W. 1 in his 

personal capacity. That apart he was well 

aware of all the facts of the case and, 

therefore, was competent to depose. 

Submission of learned counsel for the 

petitioner are wholly incorrect. Both the 

courts below have also found that the 

evidence given by plaintiff's son was in 

his personal capacity. 
  (iii) After giving notice to the 

tenant the tenancy stood determined. 

Therefore, the defendant-tenant/petitioner 

was bound to vacate the disputed shop. 

That apart the bonafide need of the 

disputed shop was fully established by the 

plaintiff-landlady/respondent. 
 

 6.  In support of his submissions, 

learned counsel for the plaintiff-landlady/ 

respondent has relied upon a judgment of 

this court in Union of India Vs. 

Sudarshal Lal Talwar, 2002 AIR (All) 

212. 
 

 Discussion & Findings  
 

 7.  I have carefully considered the 

submissions of learned counsels for the 

parties. 
 

 Waiver of Notice  
 

 8.  The submission of learned 

counsel for the defendant-

tenant/petitioner that the plaintiff-

landlady has waived notice dated 

11.09.2013 by filing the suit after about 

11 months on 05.08.2014 is wholly 

misconceived. Section 106 of the Act 

1882 provides for termination of tenancy 

by notice. It does not provide that the 

notice of the landlord terminating the 

tenancy shall stand waived if suit is not 

filed within a particular period. Likewise 

Section 111(h) of the Act 1882 also does 

not provide for any limitation for filing a 

suit after giving notice to quit. On the 

contrary it provides that lease of 

immovable property shall stand 

determined on expiration of a notice to 

determine the lease or to quit, or of 

intention to quit, the property leased, duly 

given by one party to the other. Section 

113 of the Act 1882 provides that notice 

given under Section 111 Clause (h) is 

waived, with the express or implied 

consent of the person to whom it is given, 

by any act on the part of the person giving 

it showing an intention to treat the lease 

as subsisting. 
 

 9.  Section 113 of the Act 1882 

contains two conditions to waiver, namely 

:- 
 

  (i) Express or implied consent 

of the person to whom it is given, by any 

act on the part of the person giving it 
  (ii) which shows an intention to 

treat the lease as subsisting. 
 

 10.  The principles of waiver are 

well settled. A waiver is an intentional 

relinquishment of a known right. There 

can be no waiver unless the person 

against whom the waiver is claimed had 

full knowledge of his rights and of facts 

enabling him to take effectual action for 

the enforcement of such rights. Intention 
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of the landlord to treat the lease as 

subsisting and his knowledge of the fact 

that his conduct amounts to waiver, are 

the basic essentials of waiver contained 

in Section 113 of the Act 1882. 
 

 11.  Facts of the present case leaves no 

manner of doubt that the plaintiff-

landlady/respondent has never waived notice 

under Section 113 of the Act 1882. On the 

contrary, after determining the tenancy by 

notice dated 11.9.2013, she instituted SCC 

Suit No.49 of 2014 (Sita Devi Vs. Pawan 

Kumar and others) on 5.8.2014. She has 

been contesting the suit. Thus, no element 

of waiver of notice can be inferred on the 

facts of the present case. In the present case 

even rent was not accepted by her after 

determining the tenancy. Hon'ble Supreme 

Court in Ganga Dutt Murarka Vs. Kartik 

Chandra Das & others, AIR 1961 SC 

1067 and this court in Anis Ahmad Vs. 

Special Judge/Additional District Judge, 

Saharanpur 1997(2) ARC 32 have held 

that mere acceptance of arrears of rent 

after expiry of notice or acceptance of rent 

for the period subsequent to the date of 

termination of tenancy by the landlord, 

does not amount to waiver of notice 

determining the tenancy under Section 

106. Similar view has also been taken by this 

Court in Union of India and another Vs. 

Sudarshan Lal Talwar (supra). 
 

 12.  The provisions of Section 113 of 

the Act has again been interpreted by 

Hon'ble Supreme Court in Sarup Singh 

Gupta's case (supra) which also does not 

support the case of the petitioner. 

Paragraph 6 and 8 of the said judgment is 

reproduced below:- 
 

  "6. The Learned Senior Counsel 

also relied upon a decision of a learned 

Single Judge of the Calcutta High Court in 

Manicklal Dey Chaudhuri v. Kadambini 

Dassi AIR 1926 Cal 763 wherein it was held 

that where rent is accepted after the notice to 

quit, whether before or after the suit has been 

filed, the landlord thereby shows an intention 

to treat the lease as subsisting and, therefore, 

where rent deposited with the Rent Controller 

under the Calcutta Rent Act is withdrawn 

even after the ejectment suit is filed, the notice 

to quit is waived. In our view, the principle 

laid down in the aforesaid judgment of the 

High Court is too widely stated, and cannot be 

said to be an accurate statement of law. A 

mere perusal of section 113 leaves no room 

for doubt that in a given case, a notice given 

under section 111, clause (h), may be treated 

as having been waived, but the necessary 

condition is that there must be some act on the 

part of the person giving the notice evincing 

an intention to treat the lease as subsisting. Of 

course, the express or implied consent of the 

person to whom such notice is given must 

also be established. The question as to 

whether the person giving the notice has by 

his act shown an intention to treat the lease as 

subsisting is essentially a question of fact. In 

reaching a conclusion on this aspect of the 

matter, the Court must consider all relevant 

facts and circumstances, and the mere fact 

that rent has been tendered and accepted, 

cannot be determinative.  
  8. In the instant case, as we have 

noticed earlier, two notices to quit were 

given on 10-2-1979 and 17-3-1979. The 

suit was filed on 2-6-1979. The tenant 

offered and the landlord accepted the rent 

for the months of April, May and 

thereafter. The question is whether this by 

itself constitutes an act on the part of the 

landlord showing an intention to treat the 

lease as subsisting. In our view, mere 

acceptance of rent did not by itself 

constitute an act of the nature envisaged 

by section 113, Transfer of Property Act 

showing an intention to treat the lease as 
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subsisting. The fact remains that even 

after accepting the rent tendered, the 

landlord did file a suit for eviction, and 

even while prosecuting the suit accepted 

the rent which was being paid to him by 

the tenant. It cannot, therefore, be said 

that by accepting rent, he intended to 

waive the notice to quit and to treat the 

lease as subsisting. We cannot ignore the 

fact that in any event, even if rent was neither 

tendered nor accepted, the landlord in the 

event of success would be entitled to the 

payment of the arrears of rent. To avoid any 

controversy, in the event of termination of 

lease the practice followed by the courts is to 

permit the landlord to receive each month by 

way of compensation for the use and 

occupation of the premises, an amount equal 

to the monthly rent payable by the tenant. It 

cannot, therefore, be said that mere 

acceptance of rent amounts to waiver of 

notice to quit unless there be any other 

evidence to prove or establish that the 

landlord so intended. In the instant case, we 

find no other fact or circumstance to support 

the plea of waiver. On the contrary the filing 

of and prosecution of the eviction proceeding 

by the landlord suggests otherwise." 
 

 13.  In view of the discussion, I do 

not find any force in the submission of 

learned counsel for the defendant-

tenant/petitioner that the notice dated 

11.9.2013 stood waived 
 

 Determination of Tenancy by 

notice U/S 106 of the Act, 1882 and 

Bonafide need  
 

 14.  Section 106 of the Act 1882, 

provides as under :- 
 

  "106. Duration of certain 

leases in absence of written contract or 

local usage-  

  "(1) In the absence of a contract 

or local law or usage to the contrary, a 

lease of immovable property for 

agricultural or manufacturing purposes 

shall be deemed to be a lease from year to 

year, terminable, on the part of either 

lessor or lessee, by six months' notice; 

and a lease of immovable property for 

any other purpose shall be deemed to be 

a lease from month to month, 

terminable, on the part of either lessor or 

lessee, by fifteen days' notice.  
  (2) Notwithstanding anything 

contained in any other law for the time 

being in force, the period mentioned in 

sub-section(1) shall commence from the 

date of receipt of notice. 
  (3) A Notice under sub-

section(1) shall not be deemed to be 

invalid merely because the period 

mentioned therein falls short of the period 

specified under that sub-section, where a 

suit or proceeding is filed after the expiry 

of the period mentioned in that sub-

section. 
  (4) Every notice under sub-

section(1) must be in writing, signed by or on 

behalf of the person giving it, and either be 

sent by post to the party who is intended to be 

bound by it or be tendered or delivered 

personally to such party, or to one of his 

family or servants at his residence, or (if such 

tender or delivery is not practicable) affixed to 

a conspicuous part of the property." 
 

 15.  Admittedly, the rent of the 

disputed shop was Rs.3000/-, per month. 

Therefore, the provisions of U.P. Act 

No.XIII of 1972 are not applicable. The 

notice dated 11.09.2013 under Section 

106 of the Act, 1882 was issued by the 

plaintiff-landlady for termination of the 

tenancy on expiry of 30 days. Thus, the 

tenancy stood terminated on expiry of the 

period of notice. 
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 16.  In Jeevan Dass vs. L.I.C. 

(1994) Suppl. 3 SCC 694, Hon'ble 

Supreme Court held that "Section 106 of 

the T.P. Act does indicate that the 

landlord is entitled to terminate the 

tenancy by giving 15 days' notice, if it is a 

premises occupied on monthly tenancy 

and by giving 6 months' notice and if the 

premises are occupied for agricultural or 

manufacturing purposes; and on expiry 

thereof proceedings could be initiated. 

Section 106 of the T.P. Act does not 

contemplate of giving any reason for 

terminating the tenancy." Undisputedly 

in the present set of facts, the tenancy was 

on month to month basis and a notice date 

09.09.2013 determining the tenancy was 

issued by the plaintiff landlady to the 

defendant-tenant and the tenancy stood 

determined on expiry of the period of 

notice on 30 days. Thereafter the plaintiff-

landlady instituted SCC Suit No.49 of 

2014 for eviction of the defendant-tenant. 
 

 17.  In Sri Ram Urban 

Infrastructure Ltd. vs. High Court of 

Bombay, (2015) 5 SCC 539 (Para-18), 

Hon'ble Supreme Court held that "if the 

notice is a short of the period specified in 

Sub-Section (1) but the suit or proceeding 

is filed after the expiry of the period 

mentioned in Sub-Section (1), the notice 

shall not be deemed to be invalid even 

though the suit was filed after six months 

of the notice." 
 

 18.  In Vasantkumar Radhakisan 

Vora vs. Board of Trustees of the Port 

of Bombay, (1991) 1 SCC 761 (Para-6), 

Hon'ble Supreme Court held that "by 

issuance of notice to quit automatically 

the right created thereunder, namely, 

cessation of the lease, does not become 

effective till the period prescribed in the 

notice or in the statute i.e. Section 106 

expires. On expiry thereof the lease 

becomes inoperative and the lessor 

acquires right to have the tenant ejected. 

When the tenant fails to deliver vacant 

possession, the lessor would be entitled to 

have the tenant ejected and to take 

possession in due process of law." 
 

 19.  In Tata Steel Limited vs. State 

of Jharkhand, (2015) 15 SCC 55 (Para-

33), Hon'ble Supreme Court held that 

"Section 111 of the Transfer of Property 

Act specifies various contingencies in 

which a lease of immovable property 

determines. Clause (h) stipulates that 

expiration of a notice to determine the 

lease duly given by the lessor (in 

compliance with the requirement of 

Section 106) is one of such contingencies 

but the Transfer of Property Act, does 

not authorise the lessor to physical 

recovery of possession of the property on 

the determination of the lease. The lessor 

is still required to approach the 

competent court for recovery of 

possession of the property over which the 

lease is terminated." Thus, on expiry of 

period of notice under Section 106 of the 

Act, 1882, the contractual tenancy of the 

disputed property stood determined. For 

recovery of possession, the plaintiff-

landlady has approached the competent 

court by filing the SCC suit. 
 

 20.  In V. Dhanapal Chettiar v. 

Yesodai Arnrnal, (1979) 4 SCC 214, a 

Seven Judges Constitution Bench of 

Hon'ble Supreme Court held that "in the 

matter of determination of tenancy, the 

State Rent Acts do not permit a landlord 

to snap his relationship with the tenant 

merely by serving on him a notice to quit 

as is the position under the Transfer of 

Property Act." The landlord can recover 

possession of the property only on one or 
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more of the grounds enacted in the 

relevant section of the Rent Act. Even 

after the termination of the contractual 

tenancy, the landlord under the definitions 

of landlord and tenant contained in the 

Rent Acts, remains a landlord and a tenant 

remains a tenant. The difference between 

the position obtaining under the Transfer 

of Property Act and the Rent Act in the 

matter of determination of a lease is that 

under the former Act in order to recover 

possession of the leased premises, 

determination of the lease is necessary 

because during the continuance of the 

lease, the landlord cannot recover 

possession of the premises while under 

the Rent Acts, the landlord becomes 

entitled to recover possession only on the 

fulfilment of the conditions laid down in 

the relevant sections. He cannot recover 

possession merely by determining the 

tenancy. Nor can he be stopped from 

doing so on the ground that he has not 

terminated the contractual tenancy. The 

principle laid in V. Dhanapal Chettiar 

(supra) has also been followed in Majati 

Subbarao vs P.K.K. Krishna Rao, 

(1989) 4 SCC 732 (Para-5). In V. 

Dhanapal Chettiar (supra), a Seven 

Judges Constitution Bench of Hon'ble 

Supreme Court in para-6 appropriately 

explained the provisions of Section 106 

and Section 111 (h) of the Act, 1882 and 

held as under:- 
 

  "6. Section III deals with the 

question of determination of lease, and in 

various clauses (a) to (h) methods of 

determination of a lease of immovable 

property are provided. Clause (g) deals 

with the forfeiture of lease under certain 

circumstances and at the end are added 

the words "and in any of these cases the 

lessor or his transferee gives notice in 

writing to the lessee of his intention to 

determine the lease." The notice spoken of 

in clause (g) is a different kind of notice 

and even without the State Rent Acts 

different views have been expressed as to 

whether such a notice in all cases is 

necessary or not. We only observe here 

that when the State Rent Acts provide 

under what circumstances and on what 

grounds a tenant can be evicted, it does 

provide that a tenant forfeits his right to 

continue in occupation of the property 

and makes himself liable to be evicted on 

fulfilment of those conditions. Only in 

those State Acts where a specific 

provision has been made for the giving of 

any notice requiring the tenant either to 

pay the arrears of rent within the 

specified period or to do any other thing, 

such as the Bombay Rent Act or the West 

Bengal Rent Act, no notice in accordance 

with clause (g) is necessary. A lease of 

immovable property determines under 

clause (h):-  
  "On the expiration of a notice to 

determine the lease, or to quit, or of 

intention to quit, the property leased, duly 

given by one party to the other."  
  It is this clause which brings 

into operation the requirement of section 

106 of the Transfer of Property Act. 

Without adverting to the effect and the 

details of waiver of forfeiture, waiver of 

notice to quit, relief against forfeiture for 

non-payment of rent etc. as provided for 

insections 112to114Aof the Transfer of 

Property Act, suffice it to say that under 

the said Act no ground of eviction of a 

tenant has to be made out once a 

contractual tenancy is put to an end by 

service of a valid notice undersection 

106of the Transfer of Property Act. Until 

and unless the lease is determined, the 

lessee is entitled to continue in 

possession. Once it is determined it 

becomes open to the lessor to enforce his 
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right of recovery of possession of the 

property against him. In such a situation 

it was plain and clear that if the lease of 

the immovable property did not stand 

determined under any of the clauses (a) to 

(g) of section 111, a notice to determine it 

undersection 106 was necessary. But 

when under the various State Rent Acts, 

either in one language or the other, it has 

been provided that a tenant can be evicted 

on the grounds mentioned in certain 

sections of the said Acts, then how does 

the question of determination of a tenancy 

by notice arise? If the State Rent Act 

requires the giving of a particular type of 

notice in order to get a particular kind of 

relief, such a notice will have to be given. 

Or, it may be, that a landlord will be well 

advised by way of abundant precaution 

and in order to lend additional support to 

his case, to give a notice to his tenant 

intimating that he intended to file a suit 

against him for his eviction on the ground 

mentioned in the notice. But that is not to 

say that such a notice is compulsory or 

obligatory or that it must fulfil all the 

technical requirements of section 106 of 

the Transfer of Property Act. Once the 

liability to be evicted is incurred by the 

tenant, he cannot turn round and say that 

the contractual lease has not been 

determined. The action of the landlord in 

instituting a suit for eviction on the 

ground mentioned in any State Rent Act 

will be tantamount to an expression of his 

intention that he does not want the tenant 

to continue as his lessee and the jural 

relationship of lessor and lessee will come 

to an end on the passing of an order or a 

decree for eviction. Until then, under the 

extended definition of the word 'tenant' 

under the various State Rent Acts, the 

tenant continues to be a tenant even 

though the contractual tenancy has been 

determined by giving a valid notice 

undersection 106of the Transfer of 

Property Act. In many cases the 

distinction between a contractual tenant 

and a statutory tenant was alluded to for 

the purpose of elucidating some 

particular aspects which cropped up in a 

particular case. That led to the criticism 

of that expression in some of the 

decisions. Without detaining ourselves on 

this aspect of the matter by any elaborate 

discussion, in our opinion, it will suffice 

to say that the various State Rent Control 

Acts make a serious encroachment in the 

field of freedom of contract. It does not 

permit the landlord to snap his 

relationship with the tenant merely by his 

act of serving a notice to quit on him. In 

spite of the notice, the law says that he 

continues to be a tenant and he does so 

enjoying all the rights of a lessee and is at 

the same time deemed to be under all the 

liabilities such as payment of rent etc. in 

accordance with the law."  
 

 21.  In the aforesaid judgemnt in V. 

Dhanapal Chettiar (supra), a Seven 

Judges Constitution Bench of Hon'ble 

Supreme Court referred to the earlier Five 

Judges Bench judgment of Mangilal vs. 

Suganchand Rathi, AIR 1965 SC 101 in 

which it was held as under:- 
 

  "The Accommodation Act does 

not in any way abrogate Chapter V of the 

Transfer of Property Act which deals with 

leases of immovable property. The 

requirement of Section 106 of the 

Transfer of Property Act is that a lease 

from month to month can be terminated 

only after giving fifteen days' notice 

expiring with the end of a month of the 

tenancy either by the landlord to the 

tenant or by the tenant to the landlord. 

Such a notice is essential for bringing to 

an end the relationship of landlord and 
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tenant. Unless the relationship is validly 

terminated the landlord does not get the 

right to obtain possession of the premises 

by evicting the tenant. Section 106 of the 

Transfer of Property Act does not 

provide for the satisfaction of any 

Additional requirements. But then, 

Section 4 of the Accommodation Act steps 

in and provides that unless one of the 

several grounds set out therein is 

established or exists, the landlord cannot 

evict the tenant."  
 

 22.  Thus, in the present set of facts 

after the tenancy was terminated by the 

landlady on expiry of the period of notice 

dated 09.09.2013 under Section 106 of the 

Transfer of Property Act, the consequence 

is that the relationship of landlady and 

tenant between the plaintiff-landlady and 

the defendant-tenant/ petitioner came to 

an end and the landlady has right to obtain 

possession of the disputed shop by 

evicting the tenant. 
 

 23.  Much insistence has been laid by 

learned counsel for the tenants-petitioners 

on two lines of the evidence of P.W. 1 

that the space of the disputed shop is not 

sufficient for the franchise. I have looked 

into the evidence of P.W. 1. The evidence 

of P.W. 1 has to be read as a whole and 

not in isolation. I find that P.W.1 has very 

specifically stated that adjoining the 

disputed shop is the shop of his father of 

Hosiery Goods. He narrated in detail that 

the tenants-petitioners have not vacated 

the disputed shop even after the tenancy 

was determined. Negotiations were going 

on for the franchise but he could not get 

the franchise. In his evidence on 

17.11.2016, P.W.1 stated that for 

dealership company gave six months time 

to arrange for accommodation but the 

accommodation could not be arranged. 

 24.  Both the courts below have 

recorded the concurrent findings of fact 

based on consideration of relevant 

evidences on record that need of the 

plaintiff-landlady for the disputed shop is 

her bonafide need. Therefore, it requires 

no interference. 
 

 Whether son/power of attorney 

holder of a landlord can depose on 

behalf of the landlord in a rent case in 

regard to matters involving personal 

knowledge:-  
 

 25.  In support of his submission that 

the P.W. 1 could not have deposed on 

behalf of the plaintiff-landlady, learned 

counsel for the defendants-

tenants/petitioners has relied upon the 

judgment of Hon'ble Surpeme Court in 

Man Kaur (supra)(paragrap 18), as 

under:- 
 

  "18. We may now summarise 

for convenience, the position as to who 

should give evidence in regard to matters 

involving personal knowledge:  
  (a) An attorney holder who has 

signed the plaint and instituted the suit, 

but has no personal knowledge of the 

transaction can only give formal 

evidence about the validity of the power 

of attorney and the filing of the suit.  
  (b) If the attorney holder has done 

any act or handled any transactions, in 

pursuance of the power of attorney granted by 

the principal, he may be examined as a 

witness to prove those acts or transactions. If 

the attorney holder alone has personal 

knowledge of such acts and transactions and 

not the principal, the attorney holder shall be 

examined, if those acts and transactions 

have to be proved.  
  (c) The attorney holder cannot 

depose or give evidence in place of his 
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principal for the acts done by the 

principal or transactions or dealings of 

the principal, of which principal alone 

has personal knowledge. 
  (d) Where the principal at no 

point of time had personally handled or 

dealt with or participated in the 

transaction and has no personal 

knowledge of the transaction, and where 

the entire transaction has been handled 

by an attorney holder, necessarily the 

attorney holder alone can give evidence 

in regard to the transaction. This 

frequently happens in case of principals 

carrying on business through authorized 

managers/attorney holders or persons 

residing abroad managing their affairs 

through their attorney holders.  
  (e) Where the entire 

transaction has been conducted through 

a particular attorney holder, the 

principal has to examine that attorney 

holder to prove the transaction, and not 

a different or subsequent attorney 

holder.  
  (f) Where different attorney 

holders had dealt with the matter at 

different stages of the transaction, if 

evidence has to be led as to what 

transpired at those different stages, all the 

attorney holders will have to be 

examined.  
  (g) Where the law requires or 

contemplated the plaintiff or other party 

to a proceeding, to establish or prove 

something with reference to his "state of 

mind" or "conduct", normally the 

person concerned alone has to give 

evidence and not an attorney holder. A 

landlord who seeks eviction of his 

tenant, on the ground of his "bona fide" 

need and a purchaser seeking specific 

performance who has to show his 

''readiness and willingness' fall under 

this category. There is however a 

recognized exception to this requirement. 

Where all the affairs of a party are 

completely managed, transacted and 

looked after by an attorney (who may 

happen to be a close family member), it 

may be possible to accept the evidence of 

such attorney even with reference to 

bona fides or ''readiness and 

willingness'. Examples of such attorney 

holders are a husband/wife exclusively 

managing the affairs of his/her spouse, a 

son/daughter exclusively managing the 

affairs of an old and infirm parent, a 

father/mother exclusively managing the 

affairs of a son/daughter living abroad.  
 

 26.  The judgment of Hon'ble 

Supreme Court in Janki Vashdeo 

Bhojwani case (supra) relied by learned 

counsel for the petitioner has no 

application on the facts of the present case 

since it relates to filing of a suit due to 

non payment of loan by the borrower and 

not in a rent case. 
 

 27.  Besides above, both the courts 

below have found that the P.W. 1 Anoop 

Kumar is the only son and power of 

attorney holder of the plaintiff landlady 

who has given his evidence in his 

personal capacity. This is a findings of 

fact. 
 

 28.  Undisputedly, the plaintiff-

landlady has appointed her power of 

attorney to Sri Anoop Kumar Agarwal 

who is the only son of the plaintiff-

landlady. In paragraph-2 of the plaint 

of the S.C.C. Suit No.49 of 2014, it was 

clearly stated that the plaintiff-landlady 

is an old lady and often remains ill, 

and, therefore, on her behalf, her son 

Anoop Kumar Agarwal has always 

been looking after and maintaining the 

disputed house and collecting rent from 
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tenants and taking action for eviction 

etc. The contents of this paragraph has 

been admitted by the defendant-tenant/ 

petitioner in paragraph-2 of the written 

statement. Thus, the evidence given by 

the power of attorney holder Sri Anoop 

Kumar Agarwal (son), falls under the 

recognised exception of the requirement 

of giving evidence by the landlord who 

seeks eviction of his tenant on the ground 

of his bona fide need. Admittedly, power 

of attorney holder and the only son Sri 

Anoop Kumar Agarwal has been 

exclusively managing the affairs relating 

to the house in question owned by his 

mother Smt. Sita Devi who is an old lady 

and often remains ill. Therefore, the 

deposition made by him, cannot be said to 

suffer from any legal infirmity, 

particularly in view of the law laid down 

by Hon'ble Supreme Court in the case of 

Man Kaur (supra). 
 

 Conclusion:-  
 

 29.  Conclusions reached in 

foregoing paragraphs of this judgment, 

are briefly summarized as under: 
 

  (i) Intention of landlord to 

treat the lease as subsisting and his 

knowledge of the fact that his conduct 

amounts to waiver, are the basic 

essentials of waiver contained in 

Section 113 of the Act 1882. 
  (ii) Facts of the present case 

leaves no manner of doubt that the 

plaintiff-landlady/respondent has never 

waived her notice under Section 113 of 

the Act 1882. On the contrary, after 

determining the tenancy by notice dated 

11.9.2013, she instituted SCC Suit No.49 

of 2014 (Sita Devi Vs. Pawan Kumar and 

others) on 5.8.2014. She has been 

contesting the suit. Thus, no element of 

waiver of notice can be inferred on the 

facts of the present case. 
  (iii) Mere acceptance of rent 

did not by itself constitute an act of the 

nature envisaged by section 113 of the 

Transfer of Property Act showing an 

intention to treat the lease as subsisting. 

Even after accepting the rent tendered, 

a landlord may file a suit for eviction, 

and even while prosecuting the suit he 

may accept the rent which was being 

paid to him by the tenant. It cannot, 

therefore, be said that mere acceptance 

of rent amounts to waiver of notice to quit 

unless there be any other evidence to 

prove or establish that the landlord so 

intended. 
  (iv) Section 106 of the T.P. Act 

does indicate that the landlord is entitled 

to terminate the tenancy by giving 15 

days' notice, if it is a premises occupied 

on monthly tenancy and by giving 6 

months' notice if the premises is occupied 

for agricultural or manufacturing 

purposes; and on expiry thereof 

proceedings could be initiated. Section 

106 of the T.P. Act does not 

contemplate of giving any reason for 

terminating the tenancy. 
  (v) By issuance of notice to quit 

automatically the right created thereunder, 

namely, cessation of the lease, does not 

become effective till the period prescribed 

in the notice or in the statute i.e. Section 

106 expires. On expiry thereof the lease 

becomes inoperative and the lessor 

acquires right to have the tenant ejected. 

When the tenant fails to deliver vacant 

possession, the lessor would be entitled to 

have the tenant ejected and to take 

possession in due process of law. 
  (vi) The difference between the 

position obtaining under the Transfer of 

Property Act and the Rent Act in the 

matter of determination of a lease is that 
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under the former Act in order to recover 

possession of the leased premises, 

determination of the lease is necessary 

because during the continuance of the 

lease, the landlord cannot recover 

possession of the premises while under 

the Rent Act, the landlord becomes 

entitled to recover possession only on the 

fulfilment of the conditions laid down in 

the relevant sections. He cannot recover 

possession merely by determining the 

tenancy. Nor can he be stopped from 

doing so on the ground that he has not 

terminated the contractual tenancy. 
  (vii) In the present set of facts 

after the tenancy was terminated by the 

landlady on expiry of the period of notice 

dated 09.09.2013 under Section 106 of the 

Transfer of Property Act, the consequence 

is that the relationship of landlady and 

tenant between the plaintiff-landlady and 

the defendant-tenant/ petitioner came to 

an end and the landlady has acquired right 

to obtain possession of the disputed shop 

by evicting the tenant. 
  (viii) Both the courts below 

have recorded concurrent findings of fact 

based on consideration of relevant 

evidences on record that need of the 

plaintiff-landlady for the disputed shop is 

her bonafide need. Therefore, it requires 

no interference. 
  (ix) Where the law requires or 

contemplated the plaintiff or other 

party to a proceeding, to establish or 

prove something with reference to his 

"state of mind" or "conduct", normally 

the person concerned alone has to give 

evidence and not an attorney holder. A 

landlord who seeks eviction of his 

tenant, on the ground of his "bona 

fide" need and a purchaser seeking 

specific performance who has to show 

his ''readiness and willingness' fall 

under this category. There is however a 

recognized exception to this 

requirement. Where all the affairs of a 

party are completely managed, 

transacted and looked after by an 

attorney (who may happen to be a close 

family member), it may be possible to 

accept the evidence of such attorney 

even with reference to bona fides or 

''readiness and willingness'. Examples 

of such attorney holders are a 

husband/wife exclusively managing the 

affairs of his/her spouse, a son/daughter 

exclusively managing the affairs of an 

old and infirm parent, a father/mother 

exclusively managing the affairs of a 

son/daughter living abroad. 
  (x) Admittedly, power of 

attorney holder and the only son Sri 

Anoop Kumar Agarwal has been 

exclusively managing the affairs relating 

to the house in question owned by his 

mother Smt. Sita Devi who is an old lady 

and often remains ill. Therefore, the 

deposition made by him, cannot be said to 

suffer from any legal infirmity, 

particularly in view of the law laid down 

by Hon'ble Supreme Court in the case of 

Man Kaur (supra). 
 

 30.  For all the reasons aforestated, I 

do not find any merit in this petition. 

Consequently, the petition is hereby 

dismissed. 
 

 31.  After this judgment was dictated 

in open court, learned counsel for the 

defendant-tenant/petitioner states on 

instructions that the petitioner shall vacate 

the disputed shop and shall handover its 

vacant and peaceful possession to the 

plaintiff-landlady/respondent on or before 

31.03.2020 and shall also pay to the 

plaintiff-landlady a sum of Rs.30,000/- 

for the use and occupation of the disputed 

shop for the period from today till 
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31.03.2020, within a month and, therefore 

till 31.03.2020 the defendant-

tenant/petitioner may not be dispossessed 

from the disputed shop. Learned counsel 

for the plaintiff-landlord/respondent has 

no serious objection to the aforesaid 

request. 
 

 32.  Considering the statement made 

by the defendant-tenant/petitioner as 

aforenoted, it is provided as under:- 
  i).  If the defendant-

tenant/petitioner submits an undertaking 

to the aforesaid affect before the court 

below and also deposit Rs.30,000/- within 

a month from today, then in that event he 

shall not be dispossessed from the 

disputed shop till 31.03.2020. 
  ii). In the event, either the 

undertaking as aforesaid is not submitted 

or a sum of Rs. 30,000/- is not deposited 

within the stipulated period, then the 

protection given to the defendant-

tenant/petitioner under this order shall 

automatically stand vacated. 
  iii). In the event, the defendant-

tenant/petitioner does not vacate the 

disputed shop and does not hand over its 

vacant and peaceful possession to the 

plaintiff-landlady/respondent on or before 

31.03.2020, then apart from other 

consequences as may follow, the 

defendant-tenant/petitioner shall also pay 

a sum of Rs. 1,000/- per day for each day 

of delay after 31.03.2020, in vacating the 

disputed shop and handing over its vacant 

and peaceful possession to the plaintiff-

landlady/ respondent. 
---------- 
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 1.  An interesting question as to 

whether second appeal would lie against 

the impugned order/judgement of the first 

appellate court or the same is barred by 

Section 96 (3) of the Code of Civil 

Procedure (for short 'Code' or 'C.P.C.') 

arises for consideration in the instant 

petition filed before this Court invoking 

its supervisory jurisdiction under Article 

227 of the Constitution. In case, an appeal 

is maintainable, this Court in view of 

availability of efficacious remedy under 

the Code would decline to entertain the 

instant petition.  
 

 2.  The backdrop in which the 

controversy has arisen is as follows:-  

 3.  Two suits were instituted by the 

petitioner (hereinafter referred to as 'the 

plaintiff') bearing Original Suit Nos.381 

of 1987 and 800 of 1987. In Original Suit 

No.381 of 1987, the plaintiff prayed for 

permanent injunction, declaration of its 

title in respect of the suit property and 

mandatory injunction against respondents 

no.1 to 14 (hereinafter referred to as 'the 

defendants 1st set). The declaration of 

title was sought on the ground that the suit 

property was donated to it by Dwarika 

Nath Bhargava, Kedar Nath Bhargava and 

Onkar Nath Bhargava by an unregistered 

instrument dated 10.3.1969. Since then, 

the plaintiff had been in possession of the 

same as its owner without any objection 

from any one and thus perfected its title 

by adverse possession. In alternative, the 

plaintiff also prayed for mandatory 

injunction directing defendants 1 to 10 as 

well as defendants 11, 12 and 13 to 

execute registered gift deed in pursuance 

of an alleged agreement dated 12.2.1969. 

In Original Suit No.800 of 1987, the 

plaintiff took the same stand and prayed 

for permanent injunction against 

respondents 12 to 20 (hereinafter referred 

to as 'the defendants 2nd set). Both the 

suits were dismissed by the trial court by 

judgement dated 14.12.2018. The trial 

court held that the plaintiff was not able to 

prove its title to the suit property; that it 

also failed to prove its possession and 

thus, also not entitled to declaration as 

owner on basis of adverse possession. 

Aggrieved by the judgement of the trial 

court, the plaintiff filed an appeal under 

Section 96 CPC. It was registered as Civil 

Appeal No.213 of 2018. During pendency 

of the appeal, the plaintiff entered into a 

compromise with defendants 12/1 and 14 

( Paper No.18 Ka/4). The compromise 

was signed by the parties/their authorised 

representatives and their signatures were 
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duly verified by respective counsel for the 

parties except respondents 1 to 11 and 13, 

who were discharged from the suit and 

also the compromise. There is a map 

annexed with the compromise, according 

to which, the portion of land shown with 

letters DEFH was admitted to be in 

possession of the plaintiff and would 

continue in its possession; ABHF was 

recognised as belonging to defendant 12/1 

and BCDH as belonging to defendant 

no.14. On 22.1.2019 the date on which 

compromise application Paper No.18 Ga 

was filed before the appellate court, one 

Kapil Dev Upadhyay filed an application 

seeking his impleadment alleging title in 

respect of 322.66 sq. yards of the suit 

property on basis of a sale deed dated 

18.1.2019 executed in his favour by 

Narain Das Agrawal, power of attorney 

holder of Desh Bandhu Kagaji (son of 

defendant no.13 of Original Suit No.381 

of 1987 and defendant no.1 of Original 

Suit No.800 of 1987) and Manager of 

Phool Chandra Kagaji HUF. According to 

him, the original owner of the suit 

property namely Thakur Madan Mohan Ji 

Maharaj had executed registered lease 

deed on 29.12.1987 in favour of Phool 

Chandra Kagaji HUF with respect to 1320 

sq. yards of the suit property. It is also his 

case that Phool Chandra Kagaji HUF had 

also obtained a sale deed dated 7.10.1987 

(registered on 15.1.1988) in respect of the 

same land from the Bhargavas, through 

whom the plaintiff also claims title to the 

suit property. It is common ground 

between the parties that the predecessor of 

Bhargava family namely Late Girdhar 

Das Bhargava obtained the said property 

by way of a registered perpectual lease 

deed dated 21.8.1943 from the then 

Shebiat of Thakur Madan Mohan Ji 

Temple, the original owner of the 

property. According to both the parties, 

after death of Girdhar Das Bhargava, his 

three sons inherited the suit property. 

According to the plaintiff society, the 

three sons of Girdhar Das Bhargava 

donated the suit land to the plaintiff and 

since then, it has been in possession of the 

same.  
 

 4.  The Appellate Court, by order dated 

1.2.2019, rejected the impleadment 

application observing that intervention of a 

third party at the appellate stage when the 

matter had remained pending for last 32 

years would not be in interest of justice. 

However, on the same date, it proceeded to 

pass order on the compromise application as 

well. The Appellate Court accepted the 

compromise in part i.e. in respect of 

defendant no.12/1 and 14 but it refused to 

decree the suit in favour of the plaintiff for 

the suit land DEFH observing that as per 

boundaries, it is the same land in respect of 

which Kapil Dev Upadhyay had filed 

impleadment application claiming title on 

basis of registered lease deed of thirty years. 

The Appellate Court has held that the 

plaintiff had failed to bring on record any 

document to prove its title; consequently, the 

compromise application in respect of land 

shown with letters DEFH was rejected. In 

pith and substance, the Appellate Court, in 

absence of any document of title with regard 

to the portion of land shown with letters 

DEFH, declined to grant declaration in 

favour of the plaintiff. The operative part of 

the order/judgement of the Appellate Court 

dated 1.2.2019 reads thus:-  
 
  ÞmijksDr lEiw.kZ fo'ys"k.k ds izdk'k esa 

laf/k i= 18d@1&3 ,oa mlds lkFk layXu uD'kk 

laf/k i= 18d@4 esa nf'kZr lEifRr fu'kkuh v{kj 

Mh- bZ- ,Q- ,p dks NksM+dj 'ks"k Hkkx gsrq laf/k i= 

o uD'kk laf/k i= lR;kfir fd;k tkrk gS A  

 
  rnuqlkj laf/k i= 18d@1&3 ,oa uD'kk 

laf/k i= 18d@4 ds vuqlkj ;g flfoy vihy 
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fu.khZr dh tkrh gSA fu'kkuh v{kj Mh- bZ- ,Q- ,p 

ls nf'kZr lEifRr dks NksM+dj laf/k i= 18d@1&3 

,oa uD'kk laf/k i= 18d@4 fMdzh dk Hkkx gksxkA  

 
  i{kdkj viuk&viuk okn O;; Lo;a 

ogu djsaxsA  

 
  i=koyh fu;ekuqlkj nkf[ky nQ~rj gksAß  
 

 5.  Being aggrieved by the above 

order/judgement of the Appellate Court, 

declining to record compromise in respect 

of the claim of the plaintiff while deciding 

the appeal, the instant petition has been 

filed.  
 

 6.  Sri Diwakar Rai Sharma 

Advocate appearing on behalf of 

respondent no.14 raised a preliminary 

objection relating to maintainability of the 

instant petition under Article 227 of the 

Constitution. Sri Tarun Agrawal 

Advocate appearing on behalf of Kapil 

Dev Upadhyay, the applicant seeking 

impleadment also submitted that the 

petitioner has remedy of challenging the 

impugned judgement by filing a second 

appeal under Section 100 CPC. It is urged 

that since the remedy is available under 

the Code itself, therefore, the present 

petition under Article 227 of the 

Constitution should not be entertained and 

the petitioner should be relegated to the 

remedy available under the Code. It is 

urged by them that a second appeal would 

lie against the impugned order/judgement 

in view of Order 43 Rule 1-A read with 

Order 42 Rule 1 CPC and Section 100 and 

108 CPC. In support of their contention, 

they have placed reliance upon the 

judgements of the Supreme Court in 

Banwari Lal Vs. Chando Devi (Smt.) 

(Through Lrs.) and another, Kishun 

alias Ram Kishun Vs. Behari and a 

Division Bench judgement of Madhya 

Pradesh High Court in Thakur Prasad 

Vs. Bhagwandas.  
 

 7.  On the other hand, Sri Nirvikar 

Gupta, learned counsel appearing on 

behalf of plaintiff-petitioner submitted 

that the impugned order recording 

compromise in part and declining to record 

other part would not amount to a decree. He 

points out that even no decree has been 

drawn in pursuance of the impugned order. 

It is urged that clause (m) of Rule 1 of 

Order 43 under which an appeal was 

maintainable against an order recording or 

refusing to record an agreement, 

compromise or satisfaction was omitted by 

Act No.104 of 1976 w.e.f. 1.2.1977. 

Consequently, it is submitted that no appeal 

would lie against such an order. He further 

submitted that since rights of parties have 

not been decided under the impugned order, 

therefore, it would not amount to a 

judgement nor would result in a decree, 

therefore, Order 43 Rule 1-A (2) will also 

have no application. He placed a strong 

reliance on Section 96 (3) CPC and the 

same judgments upon which reliance was 

placed by the other side in contending that 

no appeal is maintainable from a decree 

passed by court with consent of the parties.  
 

 8.  Before adverting to the 

submissions advanced by learned counsel 

for the parties, certain amendments 

carried out in the Code by Act No.104 of 

1976 are worth noticing. Order 23 Rule 3 

CPC envisages compromise of suit. Prior 

to its amendment by Act No.104 of 1976, 

it read as follows in its application to the 

State of Uttar Pradesh:-  
 

  "R.3. Where it is proved to the 

satisfaction of the Court that a suit has 

been adjusted wholly or in part by any 

lawful agreement or compromise, or 
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where the defendant satisfies the plaintiff 

in respect of the whole or any part of the 

subject-matter of the suit, the Court shall 

order such agreement, compromise or 

satisfaction to be recorded, and shall pass 

a decree in accordance therewith so far 

as it relates to the suit."  
  " ALLAHABAD.- (1) In Rule 3 

of Order 23 between the words " or 

compromise" and "or where" insert the 

words "in writing duly signed by parties"; 

and between the words "subject matter of 

the suit" and the words "the Court" insert 

the words "and obtains an instrument in 

writing duly signed by the plaintiff."  
  (2) At the end of the Rule 3 of 

Order 23 add the following, namely: 
  "Provided that the provisions of 

this rule shall not apply to or in any way 

affect the provisions of Order XXXIV, 

Rules 3, 5 and 8.  
  Explanation.- The expression 

"agreement" and "compromise", include a 

joint statement of the parties concerned or 

their counsel recorded by the Court, and 

the expression "Instrument" includes a 

statement of the plaintiff or his counsel 

recorded by the Court"- U.P. Gaz., 31-8-

1974, Pt.II, p.52 (31-8-1974)"  
 

 9.  Order 43 Rule 1 (m) enabled a 

party aggrieved by an order passed under 

Rule 3 of Order 23 recording or refusing 

to record an agreement, compromise or 

satisfaction to challenge the order in 

appeal. Clause (m) was to the following 

effect:-  
 

  "(m) an order under Rule 3 of 

Order XXIII recording or refusing to 

record an agreement, compromise or 

satisfaction;"  
 

 10.  Section 96 (3) placed a specific 

embargo on maintainability of appeal 

from a decree passed by the court with the 

consent of parties. It reads thus:- 
 

  "96 (3). No appeal shall lie from 

a decree passed by the Court with the 

consent of parties."  
 

 11.  Under Order 43 Rule 1 (m), an 

order recording or refusing to record an 

agreement, compromise or satisfaction 

could be directly challenged by filing an 

appeal even before the final judgement is 

passed in the suit. In cases where the 

decree is passed by the court with consent 

of parties, no appeal would lie in view of 

the prohibition contained under Section 

96 (3). It was settled by a series of 

precedents that the prohibition under 

Section 96 (3) would remain limited to 

cases where the parties, after complying 

with the procedure prescribed under 

Order 23 Rule 3 CPC, invites the court to 

pass decree in a particular manner to 

which they had agreed to and the court 

acts accordingly. However, in cases 

where a party disputes being signatory to 

the compromise or the compromise 

decree is challenged on ground of fraud, 

undue influence or misrepresentation, the 

bar stipulated under Section 96 (3) would 

not come in way of filing an appeal. It 

was also open to such a party to file a 

regular civil suit challenging the 

compromise decree on the ground of it 

being void or voidable.  
 

 12.  After the Code was amended by 

Act No.104 of 1976, clause (m) of Rule 1 

of Order 43 was omitted, meaning thereby 

that an order recording or refusing to 

record an agreement, compromise or 

satisfaction is no more appealable. By the 

same amendment, Rule 1-A was inserted 

in Order 43. Sub-rule (2) thereof, which is 

relevant for our purpose, is as follows:-  
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  "(2) In an appeal against a 

decree passed in a suit after recording a 

compromise or refusing to record a 

compromise, it shall be open to the 

appellant to contest the decree on the 

ground that the compromise should, or 

should not, have been recorded."  
 

 13.  At the same time, certain 

amendments were also made in Rule 3 of 

Order 23 conferring jurisdiction upon the 

same court to decide whether adjustment or 

satisfaction has been arrived at where it is so 

alleged by one party while denied by the 

other. It has also been made mandatory that 

the compromise should be in writing and 

signed by the parties. An Explanation has 

also been inserted clarifying that an 

agreement or compromise, which is void or 

voidable under the Indian Contract Act, 

1872, shall not be deemed to be lawful 

within the meaning of this rule. Rule 3-A, 

inserted by the same Amending Act of 1976 

specifically bars a suit before civil court for 

setting aside a compromise decree on the 

ground that it was not lawful. Order 23 Rule 

3 and Rule 3-A as amended by Act No.104 

of 1976 are as follows:- 
 

  "3. Compromise of suit.-Where 

it is proved to the satisfaction of the Court 

that a suit has been adjusted wholly or in 

part by any lawful agreement or 

compromise, [in writing and signed by the 

parties] or where the defendant satisfies 

the plaintiff in respect of the whole or any 

part of the subject-matter of the suit, the 

Court shall order such agreement, 

compromise or satisfaction to be 

recorded, and shall pass a decree in 

accordance therewith [so far as it relates 

to the parties to the suit, whether or not 

the subject-matter of the agreement, 

compromise or satisfaction is the same as 

the subject-matter of the suit]:  

  [Provided that where it is 

alleged by one party and denied by the 

other that an adjustment or satisfaction 

has been arrived at, the Court shall 

decide the question; but no adjournment 

shall be granted for the purpose of 

deciding the question, unless the Court, 

for reasons to be recorded, thinks fit to 

grant such adjournment.]  
  [Explanation.-An agreement or 

compromise which is void or voidable 

under the Indian Contract Act, 1872 (9 of 

1872), shall not be deemed to be lawful 

within the meaning of this rule.]"  
  "3-A. Bar to suit.- No suit shall 

lie to set aside a decree on the ground 

that the compromise on which the decree 

is based was not lawful."  
 

 14.  In Pushpa Devi Bhagat Vs. 

Rajinder Singh, a two Judge Bench of 

the Supreme Court, after considering Rule 

3 and 3-A of Order 23, summed up the 

statement of law emerging from these 

provisions as follows:-  
 

  "13.1. no appeal is maintainable 

against a consent decree having regard to the 

specific bar contained in Section 96(3) CPC;  
  13.2. no appeal is maintainable 

against the order of the court recording 

the compromise (or refusing to record a 

compromise) in view of the deletion of 

clause (m) of Rule 1, Order 43; 
  13.3. no independent suit can be 

filed for setting aside a compromise 

decree on the ground that the compromise 

was not lawful in view of the bar 

contained in Rule 3-A; and 
  13.4. a consent decree operates 

as an estoppel and is valid and binding 

unless it is set aside by the court which 

passed the consent decree, by an order on 

an application under the proviso to Rule 3 

of Order 23." 
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 15.  Even before the above principles 

were laid down by the Supreme Court, 

another Division Bench in Banwari Lal 

(supra) considered the interplay between 

Order 43 Rule 1-A added by Act No.104 

of 1976 and Section 96 (3) as well as the 

impact of deletion of clause (m) of Rule 1 

of Order 43. The Supreme Court has 

observed that the amendments were 

carried out taking into consideration the 

past experiences, as on many occasions, 

parties used to file compromise on basis 

of which suit used to be decreed but later 

on, for one reason or the other, the 

validity of such compromise was 

challenged by way of separate suit 

dragging the litigation for years together. 

By the amendments made by 1976 Act, 

special requirements were introduced 

before a compromise is recorded by the 

court. The compromise should be lawful, 

must be in writing and signed by the 

parties. The relevant observations made in 

this regard by the Supreme Court in 

Banwari Lal (supra) are extracted 

below:-  
 

  "7. By adding the proviso along 

with an explanation the purpose and the 

object of the amending Act appears to be 

to compel the party challenging the 

compromise to question the same before 

the court which had recorded the 

compromise in question. That court was 

enjoined to decide the controversy 

whether the parties have arrived at an 

adjustment in a lawful manner. The 

explanation made it clear that an 

agreement or a compromise which is void 

or voidable under the Indian Contract Act 

shall not be deemed to be lawful within 

the meaning of the said rule. Having 

introduced the proviso along with the 

explanation in Rule 3 in order to avoid 

multiplicity of suit and prolonged 

litigation, a specific bar was prescribed 

by Rule 3-A in respect of institution of a 

separate suit for setting aside a decree on 

basis of a compromise saying:  
  "3-A. Bar to suit.-No suit shall 

lie to set aside a decree on the ground 

that the compromise on which the decree 

is based was not lawful."  
  8. Earlier under Order 43, Rule 

1(m), an appeal was maintainable against 

an order under Rule 3 of Order 23 

recording or refusing to record an 

agreement, compromise or satisfaction. 

But by the amending Act aforesaid that 

clause has been deleted, the result 

whereof is that now no appeal is 

maintainable against an order recording 

or refusing to record an agreement or 

compromise under Rule 3 of Order 23. 

Being conscious that the right of appeal 

against the order recording a compromise 

or refusing to record a compromise was 

being taken away, a new Rule 1-A has 

been added to Order 43 which is as 

follows:" 
 

 16.  The 1976 Amendment, while on 

one hand conferred right to challenge 

decree passed in suit after recording a 

compromise or refusing to record a 

compromise by filing regular appeal but 

at the same time, Section 96 (3) of the 

Code, which says that no appeal shall lie 

from a decree passed by the court with the 

consent of the parties, was left untouched. 

The impact of insertion of Rule 1-A (2) 

upon Section 96 (3) was explained thus:-  
 

  "9. Section 96(3) of the Code 

says that no appeal shall lie from a decree 

passed by the Court with the consent of 

the parties. Rule 1-A(2) has been 

introduced saying that against a decree 

passed in a suit after recording a 

compromise, it shall be open to the 
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appellant to contest the decree on the 

ground that the compromise should not 

have been recorded. When Section 96(3) 

bars an appeal against decree passed 

with the consent of parties, it implies that 

such decree is valid and binding on the 

parties unless set aside by the procedure 

prescribed or available to the parties. 

One such remedy available was by filing 

the appeal under Order 43, Rule 1(m). If 

the order recording the compromise was 

set aside, there was no necessity or 

occasion to file an appeal against the 

decree. Similarly a suit used to be filed 

for setting aside such decree on the 

ground that the decree is based on an 

invalid and illegal compromise not 

binding on the plaintiff of the second suit. 

But after the amendments which have 

been introduced, neither an appeal 

against the order recording the 

compromise nor remedy by way of filing a 

suit is available in cases covered by Rule 

3-A of Order 23. As such a right has been 

given under Rule 1-A(2) of Order 43 to a 

party, who challenges the recording of the 

compromise, to question the validity 

thereof while preferring an appeal 

against the decree. Section 96(3) of the 

Code shall not be a bar to such an appeal 

because Section 96(3) is applicable to 

cases where the factum of compromise or 

agreement is not in dispute."  
 

 17.  Once again, in paragraph 13 of 

the Law Report, the Supreme Court 

explained the interplay between the above 

provisions as follows:-  
 

  "13. When the amending Act 

introduced a proviso along with an 

explanation to Rule 3 of Order 23 saying 

that where it is alleged by one party and 

denied by other that an adjustment or 

satisfaction has been arrived at, "the 

Court shall decide the question", the 

Court before which a petition of 

compromise is filed and which has 

recorded such compromise, has to decide 

the question whether an adjustment or 

satisfaction had been arrived at on basis 

of any lawful agreement. To make the 

enquiry in respect of validity of the 

agreement or the compromise more 

comprehensive, the explanation to the 

proviso says that an agreement or 

compromise "which is void or voidable 

under the Indian Contract Act..." shall not 

be deemed to be lawful within the 

meaning of the said Rule. In view of the 

proviso read with the explanation, a 

Court which had entertained the petition 

of Compromise has to examine whether 

the compromise was void or voidable 

under the Indian Contract Act. Even Rule 

1(m) of Order 43 has been deleted under 

which an appeal was maintainable 

against an order recording a compromise. 

As such a party challenging a 

compromise can file a petition under 

proviso to Rule 3 of Order 23, or an 

appeal under Section 96(1) of the Code, 

in which he can now question the validity 

of the compromise in view of Rule 1-A of 

Order 43 of the Code."  
                                                                                                               

(emphasis supplied)  
 

 18.  Again, in Kishun alias Ram 

Kishun (supra) it was held that where the 

compromise is contested, the bar under 

Section 96 (3) will not come into play. 

The order passed by the court on such 

contest and the resultant decree would be 

subject to appeal and second appeal. It has 

been observed that "when there is a 

contest on the question whether there was 

a compromise or not, a decree accepting 

the compromise on resolution of that 

controversy, cannot be said to be a decree 
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passed with the consent of the parties. 

Therefore, the bar under Section 96(3) of 

the Code could not have application. An 

appeal and a second appeal with its 

limitations would be available to the party 

feeling aggrieved by the decree based on 

such a disputed compromise or on a 

rejection of the compromise set up."  
 

 19.  The law laid down in Ram 

Kishun has been reiterated by the 

Supreme Court in a more recent 

judgement in Daljit Kaur and another 

Vs. Muktar Steels Private Limited and 

others holding that bar under Section 96 

(3) CPC will not get attracted where the 

compromise is disputed. In my considered 

opinion, the same would also be the 

position where the court refuses to record 

compromise or part of it on the ground 

that it is not lawful, as in the instant case.  
 

 20.  The legal position which thus 

emerges after amendment of Civil 

Procedure Code by Act No.104 of 1976 is 

that the appellant in an appeal against a 

decree passed in suit after recording a 

compromise or refusing to record a 

compromise is entitled to contest the 

decree on the ground that the compromise 

should, or should not, have been recorded 

(Order 43 Rule1-A). The same principle 

would apply where the court records some 

part of the compromise while declines to 

record the remaining part. In such cases, 

the bar contained under Section 96 (3) 

CPC would not get attracted. These 

principles would also apply to appeals 

from appellate decrees in view of Order 

42 Rule 1 read with Section 108 CPC.  
 

 21.  In the instant case, as would 

appear from the facts noted above, the 

appellate court, while deciding appeal 

under Section 96 CPC, has passed a 

composite order recording compromise in 

part and refusing to record other part of 

compromise in so far as it relates to the 

plaintiff-petitioner. On the same date, the 

appellate court has also proceeded to decide 

the appeal finally. This takes the Court to 

the other limb of the argument of learned 

counsel for the petitioner i.e. the order 

passed by the appellate court would not 

qualify to be a decree, as there had been no 

adjudication of its rights. Consequently, no 

appeal would lie at this stage.  
 

 22.  The submission made in this 

regard, albeit attractive, is bereft of any 

substance. A plain reading of the order 

passed by the appellate court on 1.2.2019 

reveals that the appellate court has not 

only recorded the compromise in part and 

refused to record the remainder, but has 

also proceeded to pass a decree in terms 

thereof. The order specifically provides 

that the compromise application and the 

map would form part of the decree except 

in respect of property shown with letters 

DEFH. There is a specific direction for 

consigning the file to the record room. 

The operative part evinces a clear 

intention that the proceedings of the 

appeal have thereby terminated. It is not 

the case of the petitioner that the appellate 

court is incompetent to pass a composite 

order verifying/refusing to verify the 

compromise and also pass decree in 

accordance therewith on the same date. 

The main thrust of the argument of 

learned counsel for the petitioner is that 

the appellate court has not adjudicated the 

rights of the plaintiff in the suit land, 

consequently, the order impugned would 

not qualify to be a 'decree' within the 

meaning of Section 2 (2) CPC.  
 

 23.  In Rana Narang Vs. Ramesh 

Narang, the Supreme Court has held that 
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a compromise decree is as much a decree 

as a decree passed on adjudication. It is 

not merely an agreement between the 

parties. In passing the decree by consent, 

the court adds its mandate to the consent.  
 

 24.  A similar controversy arose 

before a Three Judges Bench of the 

Supreme Court in Shyam Sunder 

Sharma Vs. Pannalal Jaiswal and 

others though in a slightly different 

context. The issue before the Supreme 

Court was whether an order of dismissal 

of appeal as barred by limitation would 

amount to a decree or not. The contention 

before the Supreme Court was that in 

such a case there is no adjudication of lis 

on merits, therefore, it is merely an 'order' 

and would not amount to a 'decree'. The 

Supreme Court, while deciding the said 

issue, considered an earlier judgement by 

Two Judges Bench in Ratan Singh Vs. 

Vijayasingh and others, wherein it was 

held that dismissal of an application for 

condonation of delay would not amount to 

a decree, therefore, dismissal of appeal as 

time barred was also not a decree. The 

Supreme Court overruled the said 

judgement relying on previous judgments 

by Larger Bench taking a contrary view. 

The Supreme Court observed as follows:-  
 

  "12. Learned counsel placed 

reliance on the decision in Ratansingh vs. 

Vijaysingh and others [(2001) 1 SCC 469 

] rendered by two learned Judges of this 

Court and pointed out that it was held 

therein that dismissal of an application 

for condonation of delay would not 

amount to a decree and, therefore, 

dismissal of an appeal as time barred was 

also not a decree. That decision was 

rendered in the context of Article 136 of 

the Limitation Act, 1963 and in the light 

of the departure made from the previous 

position obtaining under Article 182 of 

the Limitation Act, 1908. But we must 

point out with respect that the decisions of 

this Court in Messrs Mela Ram and Sons 

and Sheodan Singh (supra) were not 

brought to the notice of their Lordships. 

The principle laid down by a three Judge 

Bench of this Court in M/s Mela Ram and 

Sons (supra) and that stated in Sheodan 

Singh (supra) was, thus, not noticed and 

the view expressed by the two Judge 

Bench, cannot be accepted as laying 

down the correct law on the question......"  
 

 25.  The judgement rendered in 

Sheodan Singh Vs. Daryao Kunwar was 

rendered by Four Judges Bench of the 

Supreme Court holding thus:-  
 

  "We are therefore of opinion 

that where a decision is given on the 

merits by the trial court and the matter is 

taken in appeal and the appeal is 

dismissed on some preliminary ground 

like limitation or default in printing, it 

must be held that such dismissal when it 

confirms the decision of the trial court on 

the merits, itself amounts to the appeal 

being heard and finally decided on the 

merits whatever may be the ground for 

dismissal of the appeal."  
 

 26.  In Messrs Mela Ram and Sons 

Vs. The Commissioner of Income Tax, 

Punjab on which reliance was placed by 

the Supreme Court in Shyam Sunder 

Sharma (supra), it was held as follows:-  
 

  ".......although the Appellate 

Assistant Commissioner did not hear the 

appeal on merits and held that the appeal 

was barred by limitation his order was 

under Section 31 and the effect of that order 

was to confirm the assessment which had 

been made by the Income-tax Officer."  
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 27.  The Supreme Court concluded 

by holding that dismissal of an appeal on 

ground of delay in filing the same has the 

effect of confirming the decree appealed 

against. Para 10 from the said judgement 

reads thus:-  
  "10. The question was 

considered in extenso by a Full Bench of 

the Kerala High Court in Thambi vs. 

Mathew (1987 (2) KLT 848). Therein, 

after referring to the relevant decisions on 

the question it was held that an appeal 

presented out of time was nevertheless an 

appeal in the eye of law for all purposes 

and an order dismissing the appeal was a 

decree that could be the subject of a 

second appeal. It was also held that Rule 

3A of Order XLI introduced by 

Amendment Act 104 of 1976 to the Code, 

did not in any way affect that principle. 

An appeal registered under Rule 9 of 

Order XLI of the Code had to be disposed 

of according to law and a dismissal of an 

appeal for the reason of delay in its 

presentation, after the dismissal of an 

application for condoning the delay, is in 

substance and effect a confirmation of the 

decree appealed against. Thus, the 

position that emerges on a survey of the 

authorities is that an appeal filed along 

with an application for condoning the 

delay in filing that appeal when dismissed 

on the refusal to condone the delay is 

nevertheless a decision in the appeal. "  
 

 28.  The order by the appellate court 

deciding appeal results in merger of the 

judgement of the trial court with that of 

the appellate court. A perusal of the 

operative part of the judgement would 

reveal that the judgement passed by the 

trial court stands superseded by the decree 

now passed by the appellate court 

whereunder rights of respondents 12/1 

and 14 have been specifically recognised, 

while that of the plaintiff in respect of part 

of the suit land shown with letters DEFH 

has not been accepted. It is the judgement 

of the appellate court which would govern 

the rights of the parties and not the one 

passed by the trial court.  
 

 29.  The questions (i) whether the 

appellate court was justified in declining 

to record part of the compromise, (ii) 

whether it was justified in dismissing the 

claim of the plaintiff straightaway after 

refusing to record part of the compromise 

without giving the petitioner opportunity 

to establish its claim on basis of other 

material on record and (iii) whether the 

finding recorded in the impugned order 

that there is no evidence on record to 

establish the title of the plaintiff-appellant 

in respect of property DEFH may or may 

not be correct, but on that score the 

remedy of further appeal provided under 

the Code would not be lost. The nature of 

the order has to be ascertained in 

accordance with the legal principles 

discussed above. The preparation of 

decree or formal order in terms of the 

impugned judgement is a ministerial act. 

Even if a formal order has been prepared 

and not decree in pursuance of the 

impugned judgement of the appellate 

court, it would not detract from the true 

nature of the order nor would denude the 

petitioner of its right to avail the statutory 

remedy of filing second appeal.  
 

 30.  Before parting, I would also like 

to deal with an alternative submission 

made by Sri Tarun Agrawal, learned 

counsel appearing for the applicant 

seeking impleadment. He urged that the 

bar contained under Section 96 (3) 

regarding filing of appeal against consent 

decree is only applicable to first appeals 

and not to second appeals filed under 
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Section 100 CPC. However, the 

submission is devoid of any force. Section 

108 CPC specifically provides that the 

provisions of Part VII relating to appeals 

from original decree shall as far as may be 

applied to appeals from appellate decrees. 

Section 96 (3) is contained in Part VII. 

Section 96 (3), as noted above, is based 

on doctrine of estoppel which would 

equally apply to a consent decree passed 

in appeal. However, for other reasons 

stated in earlier part of the judgement, the 

bar under Section 96 (3) C.P.C. would not 

come in way of the petitioner in filing 

second appeal.  
 

 31.  In consequence, the instant 

petition is dismissed on the ground of 

availability of alternative remedy of 

second appeal under the Code itself. The 

petitioner shall be free to avail the said 

remedy, in which event, nothing observed 

herein would be taken as expression of 

opinion on merit of the case.  
 

 32.  Office is directed to return 

certified copies of the impugned 

judgments to counsel for the petitioner 

after retaining photo copies on record.  
---------- 

 

(2019)10ILR A 1235 

 

ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 19.08.2019 
 

BEFORE 

 
THE HON'BLE SURYA PRAKASH 

KESARWANI, J. 
 

Matter Under Art. 227 No. 6077 of 2019 
(Civil)  

 
Shrawan @ Sarvan Gupta      ...Petitioner 

Versus 

Smt. Renu Kushwaha & Ors. 
                                             ...Respondents 

 
Counsel for the Petitioner: 
Sri Siddharth Nandan 
 

Counsel for the Respondents: 
Sri Anoop Trivedi, Sri Nitin Chandra 
Mishra 
 
A. U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules, 1972-

Rule 32- U.P. Act 13 of 1972- Section 21- 
Code of Civil Procedure, 1908- Section 
151- rejecting the restoration application, filed 

by the applicant-petitioner for recall of the ex-
party judgment and decree dated 07.04.2018 
 

Held : - The alleged substituted service was 
shown with respect to the tenant-defendant 
1st set and the tenant-defendant 2nd set by 

single publication in one and the same 
newspaper i.e. "Jagat Asha" and the court 
below itself held in its order dated 08.04.2019 

filed by the tenant-defendant 1st set for 
setting aside the judgment and decree dated 
07.04.2018, that the substituted service by 
publication in the newspaper "Jagat Asha" is 

not valid. Therefore, there was no valid 
substituted service upon the tenant-defendant 
2nd set. (Para-30). Relevant Paras 27 to 29.  

 
Writ Petition allowed (E-8) 
 

List of Cases Cited: - 
 
1. Ram Prakash Agarwal and Another Vs. Gopi 

Krishnan (Dead through L.Rs.) and Others 
2013(4) AWC 3856(SC)  
 

2. Heera Lal Sharma Vs. XVth Addl. District 
Judge, Kanpur & others 1983 ARC 535 
 

3. Tara Shankar Vs. Vinod Kumar Verma and 
others 1993 (2) ARC 6 
 
4. Indian Bank vs M/S Satyam Fibres (India} 

Pvt.Ltd, (1996) 5 SCC 550  
 
5. A.R. Antulay Vs. R.S. Nayak & Anr. (1988) 2 

SCC 602 



1236                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

6. Budhia Swain and others Vs. Gopinath Deb 
and others (1999) 4 SCC 396 

 

(Delivered by Hon’ble Surya Prakash 

Kesarwani, J.) 
 

 1.  Heard Sri Siddharth Nandan, 

learned counsel for the applicant - 

petitioner and Sri Anoop Trivedi, learned 

Senior Advocate, assisted by Sri Nitin 

Chandra Mishra, learned counsel for the 

plaintiff - opposite party no.4. 
 

 2.  This petition under Article 227 of 

the Constitution of India has been filed 

praying to set aside the order dated 

30.04.2019 in Misc. Case No.45 of 2018 

(Shrawan Vs. Javed) under Rule 32 of the 

U.P. Urban Buildings (Regulation of 

Letting, Rent and Eviction) Rules, 1972 

(hereinafter referred to "Rules, 1972") 

read with Section 151 C.P.C. passed by 

the Civil Judge (S.D.), Court No.18, 

Deoria, rejecting the restoration 

application 4 Ga, filed by the applicant-

petitioner for recall of the ex-party 

judgment and decree dated 07.04.2018 in 

P.A. Case No.01 of 2017 {Javed Ahmad 

Vs. Smt. Renu Kushwaha, Dipu 

Kushwaha, Gaurav Kushawaha 

(defendant 1st set) and Venketeshwar 

(defendant 2nd set)}. 
 

 3.  Learned counsel for the petitioner 

has submitted at the very outset that he is 

not pressing the relief no.2 since the 

application has been decided by the 

impugned order. 
 

 Facts:-  
 

 4.  Briefly stated facts of the present 

case are that the defendant 1st 

set/respondent nos.1, 2 and 3 are the 

tenants of a portion of the disputed house 

and the defendant no.4 Venketeshwar 

(defendant 2nd set) is tenant of a 

separate portion/shop in the disputed 

house No.201, Ward No.22, Abubkar 

Nagar, Station Road, Tappa - Deoria, 

Pargana - Salempur Majhauli, Tehsil & 

District - Deoria. The aforesaid 

disputed house was originally owned by 

one Brijish Johara, son of Farukh Chisti 

who had let out separate portions in the 

aforesaid house to the defendant 2nd set 

and the father of the defendant 1st set. He 

sold the disputed house to the plaintiff-

opposite party no.4 Sri Javed Ahmad 

by a registered sale deed dated 

10.04.2013. The aforesaid 

plaintiff/opposite party no.4 Javed 

Ahmad filed a P.A. Case No.01 of 2017, 

alleging that a registered notice dated 

22.09.2015 and 10.02.2014 were given by 

him to the defendant 1st set and the 

defendant 2nd set to vacate the disputed 

house on the ground of bonafide need of 

the disputed accommodation. The notices 

were shown to be served by substituted 

service i.e. by the alleged publication of 

notice in some news paper "Jagat Asha". 

Thereafter the P.A. Case was proceeded 

ex-parte and an ex-parte judgment and 

decree dated 07.04.2018 was passed by 

Civil Judge (S.D.), Court No.18, Deoria, 

giving reasons and his findings as under:- 
 

  "izLrqr okn esa nkf[ky lk{; ds vk/kkj 

ij U;k;ky; dk ;g er gS fd oknh fookfnr edku 

dk Lokeh o edku ekfyd gS rFkk izfroknh izFke 

i{k o f}rh; i{k fdjk;snkj gSA oknh dks fookfnr 

edku dh ln~Hkkoh vko';drk gSA ;fn oknh 

lnHkkoh vko';drk ds vk/kkj ij iz'uxr edku dks 

mlds i{k esa voeqDr ugh fd;k x;k rks oknh dks 

vf/kd dfBukbZ dkfjr gksxhA  
  i=koyh ij miyC/k ekSf[kd o nLrkosth 

lk{;ks ds voyksdu ds mijkUr U;k;ky; bl er 

dk gS fd oknh vius okni= ds dFkuksa dks lkfcr 

djus esa ,di{kh; :i ls lQy jgk gSA blds 

[k.Mu esa i=koyh ij ,slk dksbZ lk{; ugha gS 
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ftlls oknh ds dFkuksa ij vfo'okl fd;k tk;sA 

vr,o oknh dk vkosnu vkKIr fd;s tkus ;ksX; gSA"  
 

 5.  It was well within the knowledge 

of the plaintiff-opposite party no.4 Javed 

Ahmad that the defendant 2nd set, namely 

Sri Venketeshwar is missing since the 

year 2013. It appears that when one Sri 

Subhas son of the defendant 2nd set 

heard about the aforesaid P.A. Case 

No.01 of 2017, he filed an 

impeleadment application 28 Ga stating 

that the defendant no.4 is missing since 

the year 2013 and, therefore, he may be 

impleaded as defendant. The 

Impleadment application 28 Ga was 

rejected by the Civil Judge (S.D.) Court 

No.18, Deoria, by an order dated 

16.02.2018 on the grounds firstly that the 

applicant - Subhash son of Venketeshwar 

could not file any evidence to establish 

that his presence is necessary in P.A. Case 

No.01 of 2017 for effective disposal of 

the case and secondly that seven years 

have not passed since the missing of 

defendant no.4 Venketeshwar, therefore, 

his civil death can not be assumed. 
 

 6.  The aforesaid Subhash son of the 

defendant no.4 has filed an appeal 

challenging the aforesaid ex parte 

judgment and decree dated 07.04.2018 

which is stated to be pending.  
 

 7.  The defendant 1st set, namely, 

Renu Kushwaha and others filed an 

application 4 Ga under Rule 32 read with 

Section 22 (b) of the Rules 1972 for 

setting aside the aforesaid judgment and 

decree dated 07.04.2018, which was 

registered as Misc. Case No.46 of 2018 

(Renu Kushwaha Vs. Javed). It was 

allowed by the Prescribed Authority/Civil 

Judge (S.D.), Court No.18, Deoria, by 

order dated 08.04.2019 in which the 

Prescribed Authority recorded a finding 

that the news paper in which the notice of 

P.A. Case No.01 of 2017 was published, 

had no circulation in the area. 

Accordingly, the service of notice upon 

the defendant 1st set was held to be not 

sufficient. Consequently the judgment 

dated 07.04.2018 was set aside and the 

P.A. Case no.01 of 2017 (Javed Ahmad 

Vs. Smt. Renu Kushwaha and others) was 

restored to its original number with 

respect to the defendant 1st set (defendant 

nos. 1 to 3). It was also observed that 

service of notice was not made upon the 

defendants as per rules and the impugned 

ex-parte judgment has been passed 

without proper service upon the 

defendants. 
 

 8.  The applicant/petitioner is the 

son of the defendant 2nd set, namely, 

Sri Venketeshwar. He also filed an 

application 4 Ga, dated 14.05.2018 under 

Order IX Rule 13 read with Section 151 

C.P.C. and Rule 22 of the Rules, 1972. 

The defendant 1st set and the applicant-

petitioner herein both have filed the recall 

applications simultaneously. In his recall 

application the applicant petitioner has 

clearly stated that he came to know about 

the ex parte judgment dated 07.04.2018 in 

P.A. Case No.01 of 2017 when the 

plaintiff-opposite party no.4 herein 

threatened him for eviction on the basis of 

the aforesaid judgment and decree then he 

contacted his counsel and enquired and 

got inspected the file of the case on 

10/11.05.2018 and came to know that 

fraudulently the plaintiff-opposite party 

no.4 had instituted the P.A. case and got it 

decreed ex-parte by judgment and decree 

dated 07.04.2018 and no notice of the 

aforesaid case was served. The aforesaid 

recall application of the 

applicant/petitioner was registered as 
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Misc. Case No. 45 of 2018 (Shravan Vs. 

Javed) which was rejected by the 

impugned order dated 30.04.2019, passed 

by the Civil Judge (S.D.), Court No.18, 

Deoria, observing as under :- 
 

  "i=koyh ds lkFk ih0,0okn 

la0&01@17 dh i=koyh miyC/k gS] ftlds 

ifj'khyu ls ;g izdV gksrk gS fd mDr ekeys esa 

orZeku izdh.kZ okn ds dk;ehnkrk tkosn vgen dh 

vksj ls ,d izkFkZuk i= 28x izLrqr fd;k x;k Fkk 

rFkk mDr izkFkZuk i= ds ek/;e ls izkFkhZ ds }kjk 

;gh rdZ fy;k x;k Fkk fd mlds firk cSdVs'oj tks 

fd izfri{kh la0&4@ f}rh; i{k gSA 4&5 o"kksZ ls 

xk;c gSA vr% mls mijksDr ekeys esa muds fof/kd 

izfrfuf/k ds rkSj ij i{kdkj dk;e dj fy;k tk;A 

ftl izkFkZuk i= ij fnukad 16-02-18 dks U;k;ky; 

}kjk xq.k nks"k ij vkns'k ikfjr djrs gq;s izkFkhZ dks 

okn dk mfpr ,oa vko';d i{kdkj gksuk ugh ekuk 

x;k rFkk mldk i{kdkj cuk;s tkus dk izkFkZuk i= 

28x xq.k nks"k ij fujLr dj fn;k x;k gS] ftl 

vkns'k ds fo:) izkFkhZ@ dk;ehnkrk dh vksj ls 

dksbZ vihy@ fjohtu izLrqr ugh dh x;h gS rFkk 

mDr vkns'k vafre gks pqdk gS tks bl U;k;ky; ij 

Hkh ck/;dkjh gSA  
  vkns'k&9 fu;e&13 lh0ih0lh0 esa fn;s 

x;s izko/kku ds vuqlkj **fdlh ,sls ekeys esa 

ftlrda fMdzh fdlh izfroknh ds fo:) ,di{kh; 

ikfjr dh x;h gS] og izfroknh vikLr djkus ds 

vkns'k ds fy;s vkosnu ml U;k;ky; esa dj ldsxk] 

ftlds }kjk og fMdzh ikfjr dh x;h Fkh vkSj ;fn 

og U;k;ky; dk ;g lek/kku dj nsrk gS fd lEeu 

dk rkehyk lE;d~ :i ls ugh dh x;h Fkh ;k 

ogokn dh lquokbZ ds fy;s iqdkj gksus ij mllatkr 

gksus ls fdlh Ik;kZIr gsrqd ls fuokfjr jgk Fkk rks 

[kpsZ ds ckjs esa U;k;ky; esa tek djus ds ;k vU;Fkk 

,sls fuca/kuks ij tks og Bhd le>s] U;k;ky; ;g 

vkns'k djsxk fd tgka rd fMdzh ml izfroknh ds 

fo:) gS ogka rd og vikLr dj nh tk;] vkSj 

okn esa vkxs dk;Zokgh djus ds fy;s fnu fu;r 

djsxk%  
  ijUrq tgka fMdzh ,slh gS fd dsoy ,sls 

izfroknh ds fo:) vikLr ugh dh tk ldrh gS 

ogka og vU; lHkh izfrokfn;ks ;k muesa ls fdlh ;k 

fdUgh ds fo:) vikLr dh tk ldsxh%  
  ijUrq ;g vkSj fd ;fn fdlh U;k;ky; 

dk ;g lek/kku gks tkrk gS fd izfroknh dks lquokbZ 

dh rkjh[k dh lwpuk Fkh vkSj milatkr gksus ds fy;s 

vkSj oknh ds nkos dk mRrj nsus ds fy;s i;kZIr 

le; Fkk rks og ,di{kh; ikfjr fMdzh dks dsoy 

bl vk/kkj ij vikLr ugh djsxk fd lEeu dh 

rkehyk esa vfu;ferk gqbZ FkhA**  
  vFkkZr~ tgka izfroknh dks okn dh lquokbZ 

dh rkjh[k dh lwpuk Fkh ogka rkehyk esa vfu;ferk 

ds vk/kkj ij ,di{kh; fMdzh dks vikLr ugh fd;k 

tk ldrk gSA izLrqr ekeys esa ,di{kh; fMdzh 

fnukad 07-04-18 dks ikfjr dh x;h gS tcfd fnukad 

16-02-18 dks izkFkZuk i= 28 x tks fd izLrqr ekeys 

ds dk;ehnkrk ds }kjk izLrqr fd;k x;k gS] [kkfjt 

fd;k x;k Fkk vFkkZr~ dk;ehnkrk dks mDr okn dh 

iw.kZ :i ls tkudkjh Fkh rFkk og mDr ekeys esa 

mifLFkr Hkh jgk FkkA ;|fi U;k;ky; }kjk mls okn 

dk i{kdkj gksuk ugh ekuk x;k rFkk U;k;ky; ds 

mDr vkns'k ds fo:) dksbZ pkjktksbZ ugh fd;s tkus 

ds dkj.k ;g Hkh ekuk tk;sxk fd mlds }kjk vius 

i{kdkj cuus ds vf/kdkj dk ifjR;kx Hkh dj fn;k 

x;k gSA ;fn izLrqr ekeys esa mldk izkFkZuk i= 4x 

dk;eh gsrq Lohdkj fd;k tkrk gS rks bldk izHkko 

vkns'k&1 fu;e&10 lh0ih0lh0 esa fn;s x;s izkOk/kku 

ds vuq:i rr̀h; i{kdkj dks i{kdkj dk;e djus 

tSlk gksxk rFkk vius iwoZ vkns'k fnukad 16-02-18 dks 

izfrdwy Hkh gksxk ftldh vuqefr fof/k iznku ugh 

djrh gS tSlk fd ekuuh; loksZPp U;k;ky; }kjk 

fof/k fu.kZ; Ram Prakash Agarwal and 

Another Vs. Gopi Krishnan(Dead 

through L.Rs.) and Others 2013(4) AWC 

3856(SC) esa vo/kkfjr Hkh fd;k x;k gS fd&  
  '' 16. ----------Permitting an 

application under Order IX, Rule 13, 

CPC by a non-party, would amount to 

adding a party to the case, which is 

provided for under Order 1, Rule 10, 

CPC, or setting aside the ex-parte 

judgment and decree, i.e., seeking a 

declaration that he decree is null and void 

for any reason, which can be sought 

independently such a party.  
  20. In view of the above, the 

legal issues involved herein, can be 

summarised as under: 
  (I) an application under Order 

IX, Rule 13, CPC cannot be filed by a 

person who was not initially a party to the 

proceedings." 
  dk;ehnkrk ds }kjk Hkh dk;eh izkFkZuk 

i= ds ek/;e ls vizR;{k :i ls vius izkFkZuk i= 
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28x tks ih0,0okn la0 01@17 esa [kkfjt fd;k tk 

pqdk gS] dks Lohdkj djk;s tkus dk iz;kl fd;k tk 

jgk gS] ftldk bl U;k;ky; dks {ks=kf/kdkj izkIr 

ugh gS D;ksafd mDr vkns'k fnukad 16-02-18 ,d 

vafre vkns'k gS] vr% ekuuh; loksZPp U;k;ky; dh 

fof/k O;oLFkk Ram Prakash Agarwal and 

Another Vs. Gopi Krishnan(Dead 

through L.Rs.) and Others (SUPRA) ds 

vuq:i dk;ehnkrk tks fd ih0,0okn la0&01@17 

dk i{kdkj ugh Fkk mDr ih0,0okn esa ikfjr 

,di{kh; fMdzh dks vikLr djkus dk vf/kdkjh ugh 

gSA izkFkZuk i= dk;ehnkrk iks"k.kh; ugh gS] [kkfjt 

fd;s tkus ;ksX; gSA"  
 

 9.  Aggrieved with the aforesaid order 

dated 30.04.2019 in Misc. Case No.45 of 

2018 (Shravan Vs. Javed), passed by the Civil 

Judge (S.D.), Court No.18, Deoria, the 

present petition under Article 227 of the 

Constitution of India has been filed by the 

applicant/petitioner. 
 

 Submissions  
 

 10.  Learned counsel for the 

applicant-petitioner submits as under:- 
 

  (i) The P.A. Case was filed by 

the plaintiff-opposite party no.4, 

fraudulently knowing it well that the 

tenant defendant 2nd set (father of the 

applicant) is missing. The applicant-

petitioner is the legal representative of the 

defendant 2nd set , namely, Sri 

Venketeshwar and is occupying the 

tenanted portion but he was not impleaded 

as defendant. As and when the ex-parte 

judgment in P.A. Case no.01 of 2017 

came to his notice, he filed the restoration 

application. Almost in similar set of facts 

the restoration application of the 

defendant nos. 1, 2 and 3 

(defendant/tenant 1st set) was allowed by 

the court below but recall application of 

the applicant was arbitrarily and illegally 

rejected by the impugned order. 

  (ii) The provisions of Rule 22 

(b) and Rule 32 of the Rules 1972 are 

applicable for setting aside the ex-parte 

judgment and restoration of the P.A. 

Case. 
  (iii) The impugned order has 

been passed illegally and contrary to the 

provisions of Rule 22(b) read with Rule 

32 of the Rules, 1972 and Section 151 

C.P.C. 
 

 11.  In support of his submissions he 

relied upon the judgments of this Court in 

Heera Lal Sharma Vs. XVth Addl. 

District Judge, Kanpur & others 1983 

ARC 535 (para 11 to 14) and Tara 

Shankar Vs. Vinod Kumar Verma and 

others 1993 (2) ARC6 (paras 4 & 7). 
 

 12.  Sri Anoop Trivedi, learned 

Senior Advocate, submits as under:- 
 

  (i) The applicant-petitioner had 

no locus standi to file an application 4 Ga 

for recall of the ex-parte judgment and 

decree dated 07.04.2018 in P.A. Case 

No.01 of 2017, since the applicant-

petitioner was not party to the aforesaid 

P.A. Case. Under Order IX Rule 13 

C.P.C. only that person who is a party in 

the suit can apply for recall of the ex-

parte judgment and decree. 
  (ii) Since the impleadment 

application of the brother of the petitioner 

(paper no.28 Ga) was rejected by the 

court below by order dated 16.02.2018, 

therefore, it shall operate as res judicata. 

Therefore, the restoration application 4 

Ga filed by the applicant - petitioner was 

lawfully rejected by the courts below. 
  (iii) Application under Rule 22 

of the Rules, 1972 could be filed only 

when a substitution in respect of 

defendant no.4 is made. Since from the 

date of missing of the defendant no.4 
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seven years have not passed, therefore, no 

one could be substituted in place of the 

defendant no.4 Venketeshwar. Therefore, 

without substitution, no application under 

Rule 22 read with Rule 32 of the Rules, 

1972 was maintainable. Therefore, it was 

rightly rejected by the court below. 
 

 13.  In support of his submissions Sri 

Anoop Trivedi, learned Senior Advocate, 

has relied upon a judgment of Hon'ble 

Supreme Court in Ram Prakash 

Agarwal and another Vs. Gopi Krishan 

(Dead through Lrs.) and others, 2013 

(4) AWC 3856. 
 

 Discussion & Findings:  
 

 14.  I have carefully considered the 

submissions of learned counsels for the 

parties and with their consent this petition 

is being finally heard without calling for a 

counter affidavit. 
 

 15.  Undisputedly, a composite 

release application was filed by the 

plaintiff-opposite party no.4 against two 

distinct tenants of separate tenanted 

portions which was allowed by ex-parte 

judgment and decree dated 07.04.2018 in 

P.A. Case No.01 of 2017, passed by the 

Civil Judge, (S.D.), Court No.18, Deoria, 

which neither contained any discussion to 

the evidence led by the plaintiff-

respondent no.4 to establish his bonafide 

need nor the comparative hardship to be 

in his favour. Conclusion based on no 

reason was recorded and the P.A. Case 

was decreed. The service of notices upon 

the defendants were shown by substituted 

service by publication of notices in some 

newspaper "Jagat Asha" which had no 

circulation in the area as has been 

observed by the same Civil 

Judge/Prescribed Authority while 

allowing the restoration application of the 

defendant 1st set/opposite party nos. 1,2 

and 3, thereby setting aside the ex-parte 

judgment and decree dated 07.04.2018 in 

P.A. Case No.01 of 2017 and restoring the 

P.A. Case to its original number. 
 

 16.  It is admitted case of the 

plaintiff-opposite party no.4 that the 

defendant 2nd set, namely, Venketeshwar 

(father of he applicant-petitioner herein) 

is missing since the year 2013, which fact 

is evident from his own application dated 

30.10.2014 (paper no.25 Ga) filed in Suit 

No.592 of 2013 ( Venketeshwar Vs. Javed 

Ahmad). Thus, at the time of giving 

notice dated 22.09.2015 or 10.02.2014 as 

well as at the time of filing P.A. Case 

no.01 of 2017, the plaintiff-opposite party 

no.4 was well aware of the fact that the 

defendant-2nd set, namely, Venketeshwar 

is missing since the year 2013 and yet he 

has deliberately not impleaded any of his 

legal representatives or his family 

members who were occupying the 

tenanted premises. 
 

 17.  The application 4 Ga being 

Misc. Case No.45 of 2018 (Shrawan Vs. 

Javed) was filed by the applicant-

petitioner and not by his brother Subhash. 

However, in the impugned order rejecting 

the said application the court below has 

proceeded with the assumption as if the 

applicant-petitioner Shrawan had earlier 

filed an Impleadment application 28 Ga. 

The Impleadment application 28 Ga was 

filed by the brother of the applicant-

petitioner which was rejected by the court 

below by order dated 16.02.2018 for the 

reasons aforementioned which itself 

speaks about the correctness of the order. 

That order prima facie appears to have 

been passed leaving the tenants 

remedyless and denying them opportunity 
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of hearing before passing the ex parte 

judgment dated 07.04.2018. 
 

 18.  The application 4 Ga filed by 

the applicant-petitioner herein for recall 

of the ex parte judgment dated 07.04.2018 

refers to the provisions of Section 151 

C.P.C. and Rule 22 of the Rules 1972. 

The relevant provisions in rent matters 

under U.P. Act 13 of 1972, for restoration 

of cases are the provisions of Section 34 

(8) of U.P. Act 13 of 1972 and Rule 22 

(b) and Rule 32 of the Rules, 1972, which 

are reproduced below:- 
 

  "Section 34 (8) - Powers of 

various authorities and procedure to be 

followed by them - For the purposes of 

any proceedings under this Act and for 

purposes connected therewith the said 

authorities shall have such other powers 

and shall follow such procedure, 

principles of proof, rules of limitation and 

guiding principles as may be prescribed.  
  Rule 22 . Powers under the 

Code of Civil Procedure, 1908 [Section 

34 (1) (g)] - The District Magistrate, the 

Prescribed Authority or the Appellate or 

revising Authority shall, for the purposes 

of holding any inquiry or hearing any 

appeal or revision under the Act, shall 

have the same powers as are vested in the 

Civil Court under the Code of Civil 

Procedure, 1908, when trying a suit, in 

respect of the following matters, namely-  
  (a) * * * * * * *  
  (b) the power to proceed ex 

parte and to set aside, for sufficient cause, 

an order passed ex parte;  
  (c) * * * * * * *  
  (d) * * * * * * *  
  (e) * * * * * * *  
  (f) * * * * * * *  
  Rule 32 - Application for 

setting aside an ex parte order or for 

restoration [Section 34(8) and 41]- The 

District Magistrate, the Prescribed 

Authority or the Appellant or Revising 

Authority, as the case may be, may for 

sufficient cause-  
  (a) set aside an ex parte order 

deciding an application for the 

determination of a dispute under Section 

8 or for the determination of Standard 

rent under Section 9 or for the release of 

any building or specified part thereof or 

any land appurtenant to such building 

under Section 21 or for allotment of a new 

building under sub Section (2) of Section 

24or for restoration of any amenity under 

sub-section (1) of Section 27 or for major 

repairs under sub-section (4) of Section 

28 or an appeal under Section 22 or a 

revision under Section 18;  
  (b) restore an application or an 

appeal or revision referred to in clause 

(a) as well as an application , for release 

of any building or part thereof or any 

land appurtenant to such building where 

such application or appeal or revision has 

been dismissed for default of appearance 

of the applicant or the appellant or 

revisionist, as the case may be, or his 

counsel."  
 

 Service of Notice under the U.P. 

Act XIII of 1972:-  
 

 19.  Section 21(3) of U.P. Act 13 of 

1972 specifically mandates that "no order 

shall be made under sub-section (1), or 

sub-section (1-A) or sub-section (2) 

except after giving to the parties 

concerned a reasonable opportunity of 

being heard, provided that where the 

tenant being a servant of Government or 

of any local authority or any public sector 

corporation does not contest the 

application, then a reasonable opportunity 

of being heard shall be given to the 



1242                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

District Magistrate, who shall have the 

right to oppose the application. Thus 

service of notice under Section 21 of the 

Act is sine qua non for the exercise of 

jurisdiction under the section 21. Section 

34 provides for applicability of certain 

provisions of the Code of Civil Procedure 

Code 1908 in matters under U.P. Act 13 

of 1972 for the purpose of exercising 

powers by various authorities and 

procedure to be followed by them. Rule 

28 of the U.P. Urban Buildings 

(Regulation of Letting, Rent and Eviction) 

Rules, 1972 is referable to Section 34(8) 

of U.P. Act 13 of 1972 and it provides for 

service of notice. Rule 28 of the Rules 

1972 is reproduced below:- 
 

  "Rule 28 :  
  Service of notice [(Section 

34(8)] (1) A notice Issued by the District 

Magistrate, the Prescribed Authority or 

the Appellate or Revising Authority under 

the provisions of the Act shall be served 

on the person concerned-  
  (a) by giving or tendering it to 

such person, or his Counsel, or  
  (b) by giving or tendering it to 

any adult member of his family ; or  
  (c) if no such person is found, 

by leaving it at his last known place of 

abode or business or in the case of an 

appeal or revision at his address as given 

under Rule 6, or 
  (d) if none of the means 

aforesaid is available by affixing it on 

some conspicuous part of his last known 

place of abode, or business or in the case 

of an appeal or revision at his address as 

given under Rule 6. 
  (2) If party files a duly stamped 

and addressed envelope for service of any 

notice, then it shall be served by 

registered post. 

  (3) In the case of an appeal or 

revision unless the Appellant has taken 

action under Sub-rule (2), the Appellate 

or Revising Authority shall send the 

notices to the District Magistrate or the 

Prescribed Authority, as the case may be 

for having service effected." 
 

 20.  The Rule 22, 28, and 32 have 

been framed in exercise of powers 

conferred under Section 34. Perusal of 

Rule 28 of the Rules 1972 shows that it 

does not provide for service of notice by 

publication. Clause (a) of Sub-section 1 of 

Section 34 of U.P. Act 13 of 1972 

provides for "summoning and enforcing 

the attendance of any person and 

examining him on oath". It does not 

refer to service of notice of the 

proceedings under the Act to the parties 

against whom an action under Section 

21(1) is sought to be taken. The language 

used in Section 34(1)(a) of the Act is 

plain. It refers to the procedure for 

procuring and enforcing attendance of a 

witness for being examined on oath. Rule 

28 specifically provides the procedure for 

service of notice. It provides that a notice 

issued by the District Magistrate, the 

Prescribed Authority or the Appellate 

Authority or the Revising Authority under 

the provisions of the Act shall be served 

on the person concerned in the manner 

prescribed therein. It is as such this Rule 

which contains the procedure by which a 

notice contemplated by sub-section 3 of 

Section 21 of the Act had to be issued. 
 

 21.  The provisions of Section 21(3), 

Section 34(1)(a) of the U.P. Act 13 of 

1972 and Rule 28 of the Rules, 1972 have 

been explained by this Court in Heera lal 

Sharma Vs. XVth Addl. District Judge, 

Kanpur and others, 1983 ARC 535 



2 All.                     Shrawan @ Sarvan Gupta Vs Smt. Renu Kushwaha & Ors.  1243 

(paras 8, 12 & 13) (which supports the 

view taken above), as under:- 
 

  "8. A copy of the order-sheet of 

the Court of the Prescribed Authority has 

been filed along with the writ petition and 

a certified copy thereof has been filed 

along with the rejoinder-affidavit. It 

indicates that before passing the order for 

the notices being published in a 

newspaper the Prescribed Authority was 

of the view that service of notice by other 

methods was not sufficient. If, therefore, it 

was not possible to serve the notice under 

Section 21 by publication it is a case 

where even on the own finding of the 

Prescribed Authority the notice of 

application under Section 21 had not been 

served under any of the modes provided 

under Rule 28 of the Rules. Sub-section 

(3) of Section 21 of the Act contemplates 

that no order shall be made under Sub-

section (1) or Sub-section (1-A) or Sub-

section (2) of Section 21 except after 

giving to the parties concerned a 

reasonable opportunity of being heard. 

The process of granting of reasonable 

opportunity of being heard starts by 

serving of notice on the person 

concerned to appear in order to have his 

say in the matter. As such, service of a 

notice under Section 21 of the Act is sine 

qua non for the exercise of jurisdiction 

under the said section. In Shantanu v. 

State {1970ALJ 1174(FB)} a Full Bench 

of this Court has held that service of a 

notice where such notice is required is 

preliminary to the acquisition of the 

jurisdiction to proceed in the matter. It 

was further held relying on the decision of 

the Supreme Court in Kiran Singh v. 

Chaman Paswan AIR 1954 SC 340 that it 

was well settled that an objection to lack 

of jurisdiction can be taken at any stage 

of the proceedings and even in collateral 

proceedings. It is settled law that plea of 

res-judicata raises a question of 

jurisdiction (See Joy Chand v. 

Kamalaksha AIR 1949 PC 239). It is 

again settled law that if a statute requires 

a particular thing to be done in a 

particular manner, it should be done in 

that manner or not at all (See Asstt. 

Collector C.E v. N.T. Co. of India Ltd. 

AIR 1972 SC 2563 and Ram Chandra v. 

Govind : AIR 1975 SC 915). In the case of 

Ramchandra (supra) it was emphasised 

that failure to comply with the prescribed 

provisions vitiate the consequential order 

and render it non est. As already seen 

above Sub-section (3) of Section 21 of the 

Act contemplates a notice being given in 

order to enable the respondent to the 

application to have a say in the matter. In 

Mathura Prasad v. Dossibai, AIR 1971 

SC 2356, it was held that a question 

relating to jurisdiction of a Court cannot 

be deemed to have been finally 

determined by an erroneous decision of 

that Court. If by an erroneous 

interpretation of the statute the Court 

holds that it has the jurisdiction, the 

question would not operate as res-

judicata. Similarly by an erroneous 

decision if the Court assumes 

jurisdiction which it does not possess 

under the statute, the question cannot 

operate as res-judicata between the same 

parties, whether the cause of action in the 

subsequent litigation is the same or 

otherwise, because, if these decisions are 

considered as conclusive, it will assume 

the status of a special rule of law 

applicable to the parties relating to the 

jurisdiction of the Court in derogation of 

the rule declared by the legislature.  
  12. The only clause on which 

reliance has been placed by Counsel for 

respondent No. 3 in support of his 

submission that recourse to service of 
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notice by publication could be taken is 

Clause (a) of Sub-section (1) of Section 

34 of the Act which reads: 
  "(a) summoning and enforcing 

the attendance of any person and 

examining him on oath."  
  A perusal of Rules 9 to 20 of 

Order V, C.P.C. indicates that all the 

modes of service which are prescribed in 

Rule 28 of the Rules are to be found in 

one or the other rule between these Rules 

9 to 20 of Order V. If Clause (a) of 

Section 34(1) of the Act is interpreted in 

such a manner as to confer on the 

authorities mentioned in Section 34 of 

the Act the power to take recourse to the 

modes of service prescribed in Order V, 

Rules 9 to 20 C.P.C. there would have 

been apparently no necessity of enacting 

Rule 28 of the rules at all in as much as 

whatever is prescribed in Rule 28 is 

already to be found in one or the other 

rules between Rules 9 and 20 of Order V, 

C.P.C. Sub-clause (F) of Section 34(1) 

contemplates exercise of power in regard 

to any other matter which may be 

prescribed. Likewise Sub-section (8) of 

Section 34 contemplates prescription by 

rules in regard to such other powers. The 

expression "such other powers" 

obviously means what has not already 

been provided in any of the Sub-clauses 

(a) to (f). This also makes it clear that 

the provisions contained in Rules 9 to 20 

of Order V, C.P.C. had not been made 

applicable to the proceedings under the 

Act and Clause (a) of Section 34(1) of 

the Act cannot therefore be interpreted 

in a manner to include that power.  
  13. Further as seen above, 

Clause (a) of Section 34(1) provides for 

summoning and enforcing the 

attendance of any person and examining 

him on oath. This obviously refers to 

issuing of summons requiring a person to 

attend and given evidence as witness. It 

does not refer to service of notice of the 

proceeding under the Act to the party 

against whom an action is sought to be 

taken. When a notice is issued to the 

Defendant or Respondent in a 

proceeding he is not required to attend 

for being examined on oath. Further, he 

is not compelled to appear. It is left to his 

choice whether or not to appear and 

contest the proceedings. In this view of 

the matter there is no question of 

enforcing his attendance. On the other 

hand a witness is required to attend for 

being examined on oath and if he fails to 

appear his attendance is to be enforced. 

On the language used in Section 34(1)(a) 

of the Act it is plaint that this provision 

refers to the procedure for procuring and 

enforcing attendance of a witness for 

being examined on oath. Rule 28 on the 

other hand provides that a notice issued 

by the District Magistrate, the Prescribed 

Authority or the appellate or revising 

authority under the provisions of the Act 

shall be served on the person concerned 

in the manner prescribed therein. It is as 

such this rule which contains the 

procedure by which a notice 

contemplated by the Sub-section (3) of 

Section 21 of the Act had to be issued." 
 (Emphasis supplied by me)  
 

 22.  In Tara Shankar Vs. Vinod 

Kumar Verma and others, 1993 (2) 

ARC 6 (7) (paras 3 & 7), Hon'ble Single 

Judge considered the provisions of Order 

9 Rule 13 C.P.C. while dealing in trust 

matter and held as under:- 
 

  "3. The brief question that falls 

for consideration is whether a decree 

passed ex parte, affecting a person, who 

was not a party to the decree could be set 

aside under Order 9 Rule 13 C.P.C.  
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  7. In the case of Surajdeo v. 

Board of Revenue U.P. Allahabad and 

others reported in AIR 1982 All 23, this 

Court has observed that where a stranger 

who was not a party to a suit alleges that 

the decree passed therein is obtained by 

fraud and collusion, he can bring a 

regular suit for the reliefs claimed by him 

but there is no hard and fast rule that he 

cannot bring the correct facts to the 

notice of the court concerned that fraud 

had been practised upon the court and 

that the court had committed patent 

Illegality in passing the ex parte decree in 

favour of the Plaintiff in that suit specially 

when he was likely to be affected by the ex 

parte decree in favour of the Plaintiff in 

that suit. It was held that when a 

stranger is vitally interested in the 

subject matter of the suit decree ex parte 

application by him to set aside the ex 

parte decree under order 9 Rule 13 Code 

of Civil Procedure is competent. It is 

maintainable under Section 151 Code of 

Civil Procedure also. It would not be 

correct to say that the trial court in such 

circumstances had no jurisdiction to set 

aside the ex parte decree, which was 

obtained by collusion and fraud 

practised by the Plaintiff and the 

Defendants in that suit." 
 (Emphasis supplied by me)  
 

 Inherent power to recall and set 

aside an order:-  
 

 23.  In the case of Indian Bank vs 

M/S Satyam Fibres (India} Pvt.Ltd, 

(1996) 5 SCC 550 (Para 23), Hon'ble 

Supreme Court has held that the Court has 

inherent power to recall and set aside an 

order :- 
 

  (i) when fraud has been 

practised upon the Court 

  (ii) when the Court is misled by 

a party or 
  (iii) when the Court itself 

commits a mistake which prejudices a 

party 
 

 24.  In A.R. Antulay Vs. R.S. 

Nayak & Anr. (1988) 2 SCC 602 (para 

para 130), Hon'ble Supreme Court noticed 

motions to set aside judgments being 

permitted where: (i) a judgment was 

rendered in ignorance of the fact that a 

party had not been served at all and was 

shown as served or in ignorance of the 

fact that a necessary party had died and 

the estate was not represented, (ii) a 

judgment was obtained by fraud, (iii) a 

party has had no notice and a decree was 

made against him and such party 

approaches the Court for setting aside the 

decision ex debito justitiae on proof of the 

fact that there was no service. 
 

 25.  In Corpus Juris Secundum (Vol. 

XIX) under the Chapter "Judgment- 

Opening and Vacating" (paras.265 to 284, 

at pp. 487-510) the law on the subject has 

been stated. The grounds on which the 

courts may open or vacate their 

judgments are generally matters which 

render the judgment void or which are 

specified in statutes authorising such 

actions. Invalidity of the judgment of 

such nature as to render it void is a valid 

ground for vacating it at least if the 

invalidity is apparent on the face of the 

record. Fraud or collusion in obtaining a 

judgment is a sufficient ground for 

opening or vacating it. A judgment 

secured in violation of an agreement not 

to enter judgment may be vacated on that 

ground. However, in general, a judgment 

will not be opened or vacated on grounds 

which could have been pleaded in the 

original action. A motion to vacate will 
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not be entered when the proper remedy is 

by some other proceedings, such as by 

appeal. The right to vacation of a 

judgment may be lost by waiver or 

estoppel. Where a party injured 

acquiesces in the rendition of the 

judgment or submits to it, waiver or 

estoppel results. 
 

 26.  In Budhia Swain and others 

Vs. Gopinath Deb and others (1999) 4 

SCC 396 (paras 8 & 9) Hon'ble Supreme 

Court again considered the scope of 

power of a Tribunal or a Court to recall an 

order and held as under:- 
 

  "8.In our opinion a tribunal or 

a court may recall an order earlier made 

by it if  
  (i) the proceedings culminating 

into an order suffer from the inherent 

lack of jurisdiction and such lack of 

jurisdiction is patent, 
  (ii) there exists fraud or 

collusion in obtaining the judgment, 
  (iii) there has been a mistake of 

the court prejudicing a party, or 
  (iv) a judgment was rendered in 

ignorance of the fact that a necessary 

party had not been served at all or had 

died and the estate was not represented. 
  The power to recall a judgment 

will not be exercised when the ground for 

re-opening the proceedings or vacating 

the judgment was available to be pleaded 

in the original action but was not done or 

where a proper remedy in some other 

proceeding such as by way of appeal or 

revision was available but was not 

availed. The right to seek vacation of a 

judgment may be lost by waiver, estoppel 

or acquiescence.  
  9. A distinction has to be drawn 

between lack of jurisdiction and a mere 

error in exercise of jurisdiction. The 

former strikes at the very root of the 

exercise and want of jurisdiction may 

vitiate the proceedings rendering them 

and the orders passed therein a nullity. A 

mere error in exercise of jurisdiction does 

not vitiate the legality and validity of the 

proceedings and the order passed thereon 

unless set aside in the manner known to 

law by laying a challenge subject to the 

law of limitation. In Hira Lal Patni Vs. Sri 

Kali Nath AIR 1962 SC 199, it was held :- 
  ".......The validity of a decree 

can be challenged in execution 

proceedings only on the ground that the 

court which passed the decree was 

lacking in inherent jurisdiction in the 

sense that it could not have seisin of the 

case because the subject matter was 

wholly foreign to its jurisdiction or that 

the defendant was dead at the time the 

suit had been instituted or decree passed, 

or some such other ground which could 

have the effect of rendering the court 

entirely lacking in jurisdiction in respect 

of the subject matter of the suit or over 

the parties to it."  
 

 Whether ex parte judgment was 

liable to be recalled:-  
 

 27.  The fact regarding missing of the 

tenant-defendant 2nd set (defendant no.4) 

since the year 2013, came to the notice of 

the Court during pendency of the P.A. 

Case No.16 of 2017. Order I Rule 10 sub-

Rule 2 confers power upon the Court that 

the Court may at any stage of the 

proceedings, either upon or without the 

application of either party, and on such 

term as may appear to the Court to be just, 

order that the name of any party 

improperly joined, whether as plaintiff or 

defendant, be struck out, and that the 

name of any person who ought to have 

been joined, whether as plaintiff or 
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defendant, or whose presence before 

the court may be necessary in order to 

enable the Court effectually and 

completely to adjudicate upon and 

settle all the questions involved in the 

suit, be added. Thus, as per this 

provision, the Court may either upon or 

without the application of either party 

order that the name of any person who 

ought to have been joined, whether as 

plaintiff or defendant, or whose presence 

before the Court may be necessary in 

order to enable the Court effectually and 

completely to adjudicate upon and settle 

all the questions involved in the suit, be 

added. The original tenant Venketeshwar 

(defendant 2nd set) was missing. His sons 

were occupying the tenanted portion as 

tenant. The applicant-petitioner is the son 

of tenant-defendant 2nd set. Therefore, 

the Court below should have added him 

as party inasmuch as the original tenant 

was not available to contest the P.A. Case 

because he was missing since the year 

2013. Notice as contemplated under 

Section 21(3) of U.P. Act 13 of 1972 was 

not served upon the tenant-defendant 2nd 

set or upon the applicant-petitioner in the 

manner prescribed by Rule 28 of the 

Rules. In the matter of the tenant-

defendant 1st set the court below found 

that there was no valid substituted service 

inasmuch as the newspaper in which the 

publication was made, had no circulation 

in the area. By one and the same 

publication in the same alleged newspaper 

the notices were sought to be served upon 

both sets of defendants. Therefore, once 

the Court itself found in the matter of the 

tenant-defendant 1st set that there was no 

valid substituted service, therefore, it can 

be safely concluded that there was no 

substituted service upon the tenant-

defendant 2nd set also. Thus, the 

judgment and decree dated 07.04.2008 in 

P.A. Case No.01 of 2017, was passed ex-

parte without service on notice upon the 

tenant and in breach of Section 21(3) of 

the Act and Rule 28 of the Rules. 
 

 28.  Perusal of the aforequoted 

provisions leaves no manner of doubt that 

for sufficient cause an ex parte order can 

be set aside. It is not in dispute that the 

applicant-petitioner is the son of the 

tenant-defendant 2nd set (defendant no.4), 

who is stated to be missing since the year 

2013. The plaintiff-opposite party No.4 

had filed the P.A. Case in question on 

31.01.2017. It is also not in dispute that 

the tenanted portion is in occupation of 

the sons of the tenant-defendant-2nd set 

(defendant no.4). The court below itself 

has held in its order dated 8.4.2019 in 

Misc. Case no.46 of 2018 (Smt. Renu 

Kushwaha Vs. Javed) arising from the 

same P.A. Case No. 01 of 2017 that the 

substituted service of notices upon the 

defendants by publication of notices in the 

news paper was not sufficient, but it set 

aside the ex-parte judgment and decree 

only with respect to the defendant no. 1 to 

3. Therefore, since the impugned 

judgment in P.A. Case No.01 of 2017 was 

passed ex-parte without any service of 

notices upon the defendants including the 

tenant-defendant no.4 (defendant 2nd set), 

therefore, under the peculiar facts and 

circumstances of the case the impugned 

ex- parte judgment and decree should 

have been set aside in respect of the 

defendant no.4 also and the applicant 

petitioner(son of the defendant no.4) in 

occupation of the tenanted portion as 

tenant, should have been afforded an 

opportunity of hearing. 
 

 29.  The judgment in the case of 

Ram Prakash Agarwal (supra) relied by 

learned counsel for plaintiff-respondent 
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does not support the case of the plaintiff-

respondent. In paragraphs 28.2 and 28.3 of the 

aforesaid judgment, Hon'ble Supreme Court 

has observed that inherent power under 

Section 151 C.P.C. can be exercised by the 

court to redress only such grievance for which 

no remedy is provided under C.P.C. and that 

in the event such an order has been obtained 

from the Court by playing fraud upon it, it is 

always open to the court to recall the order on 

the application of the person aggrieved. 

Perusal of the release application of the 

plaintiff-opposite party no.4 shows that even 

knowing it well that the defendant no.4 is 

missing yet the plaintiff-opposite party No.4 

has neither mentioned this fact in his 

application nor impleaded the defendant No.4 

through his sons. This shows malafide 

intention of the plaintiff-opposite party no.4 to 

get an ex parte decree of eviction. Therefore, 

the principles laid down in the judgment in the 

case of Ram Prakash Agarwal (supra) do 

not support the case of the plaintiff-opposite 

party no.4 rather it is against him. 
 

 Conclusion:-  
 

 30.  The discussion made above are 

briefly summarised as under:- 
 

  (a) In a case filed under Section 

21(1) of U.P. Act 13 of 1972, no order 

can be made under sub-section 1 or sub-

section (1-A) or sub-section 2 of Section 

21, except after giving to the parties 

concerned a reasonable opportunity of 

being heard.  
  (b) Service of notice under 

Section 21 of the Act is sine qua non for 

the exercise of jurisdiction under Section 

21(1)/(1-A)/(2) of the U.P. Act 13 of 

1972.  
  (c) Rule 28 of the Rules, 1972 

has been framed by the State Government 

in exercise of powers conferred under 

sub-section 8 of Section 34 of the U.P. 

Act 13 of 1972. 
  (d) Rule 28 prescribes the 

procedure of service of notice under the 

Act by the District Magistrate, the 

Prescribed Authority or the appellate 

authority or the revising authority. 
  (e) Notice as contemplated 

under Section 21(3) of the Act in the rent 

case under Section 21(1) of the Act was 

not served upon the tenant-defendant 2nd 

set in the manner prescribed by Rule 28 of 

the Rules.  
  (f) Service of notice required by 

the aforesaid provisions is preliminary to 

the acquisition of jurisdiction to proceed 

in a rent case under Section 21(1) of the 

Act. Since there was no service of notice 

upon the tenant-defendant 2nd set, 

therefore, the ex parte judgment and 

decree dated 07.04.2018 in P.A. Case 

No.01 of 2017 (Javed Ahmad Vs. Smt. 

Renu Kushwaha & others) with respect to 

the tenant-defendant 2nd set, is liable to 

be set aside and the P.A. Case is liable to 

be restored to its original number by 

setting aside the impugned order dated 

30.04.2019 in Misc. Case No.45 of 2018 

and allowing the application 4 G.  

 
  (g) The Court has inherent 

power to recall and set aside the order 

where:-  

 
  (i) fraud has been practised 

upon the Court, or 
  (ii) when the Court is misled by 

a party, or 
  (iii) when the Court itself 

commits a mistake which prejudices a 

party, or 
  (iv) judgment was rendered in 

ignorance of the fact that a party had not 

been served at all and was shown as 

served, or
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  (v) judgment was rendered in 

ignorance of the fact that a necessary 

party had died and the estate was not 

represented, or 
  (vi) a party has had no notice 

and a decree was made against him or 
  (vii) there is inherent lack of 

jurisdiction and such lack of jurisdiction 

is patent 

 
  (h) The alleged substituted 

service was shown with respect to the 

tenant-defendant 1st set and the tenant-

defendant 2nd set by single publication in 

one and the same news paper i.e. "Jagat 

Asha" and the court below itself held in 

its order dated 08.04.2019 in Misc. Case 

No.46 of 2018 filed by the tenant-

defendant 1st set for setting asdie the 

judgment and decree dated 07.04.2018, 

that the substituted service by publication 

in the news paper "Jagat Asha" is not 

valid. Therefore, there was no valid 

substituted service upon the tenant-

defendant 2nd set.  
  (i) The principles of res judicata 

as argued by learned counsel for the 

plaintiff-respondent shall not apply on the 

facts and circumstances of the present 

case and also in view of the law laid down 

in judgments of this court and of Hon'ble 

Supreme Court as discussed above (paras 

21 to 26) 
 

 31.  For all the reasons aforestated, 

this petition is allowed. The impugned 

order dated 30.04.2019 in Misc. Case 

No.45 of 2018 (Shrawan Vs. Javed) 

arising from P.A. Case No.01 of 2017, 

passed by the Civil Judge (S.D.), Court 

No.18, Deoria, is hereby set aside. The 

application 4 Ga filed by the 

applicant/petitioner is allowed by setting 

aside the ex-parte judgment and decree 

dated 07.04.2018 in P.A. Case No.01 of 

2017. P.A. Case No.01 of 2017 is restored 

to its original number with respect to the 

tenant-defendant No.4 also. 
---------- 
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Misc. Bench No. 24229 of 2019 
 

Dr. Neetu Singh                       ...Petitioner 
Versus 

State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioner: 
Sri Shailendra Misra 
 
Counsel for the Respondents: 
C.S.C., Sri Abhinav N. Trivedi 
 
A. U.P. King George Medical University 

Act, 2002 - Sections 14 and 23 - First 
Schedule - Chapter X- Petitioner is a 
Professor (Molecular Biology) at KGMU has 

sought a Writ of Quo-warranto against 
Respondent No.4 -working as Professor (Stem 
Cell/Cell Culture Lab) requiring him to show 

cause as to under which Authority of Law he is 
holding the post of Professor-post of 
professor-not a public office-it is merely 

employee-writ not maintainable. 
 
Held: - a Teacher/Faculty Member is a full-

time employee of the University- He is neither 
an Authority nor an Officer of the University. 
In view of the aforesaid, we are of the view 

that the teaching staff / faculty (Professor in 
the instant case) of King George's Medical 
University are not the holder of Public Office. - 
Writ not maintainable. 

 
Writ Petition dismissed (E-8) 
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(Delivered by Hon’ble Saurabh Lavania, J.) 

 
 Heard Sri Shailendra Misra, learned 

counsel for the petitioner, learned C.S.C. 

for the opposite party No. 1 and Sri 

Abhinav N. Trivedi, learned counsel for 

the opposite party Nos. 2 and 3.  
 

 1. By means of the instant Writ 

Petition the Petitioner who is working as 

Professor in the Department of Centre for 

Advanced Research (Molecular Biology) 

of King George's Medical University 

(hereinafter referred to as ''KGMU') has 

sought a Writ of Quo-warranto against 

Respondent No.4 Dr Shailendra Saxena 

working as Professor in the Department of 

Centre for Advanced Research (Stem 

Cell/Cell Culture Lab) requiring him to 

show cause as to under which Authority 

of Law he is holding the post of 

Professor. 

 In the present writ petition, following 

main relief has been sought:-  
 

  "(i) Issue a writ, order of 

direction in the nature of quo warranto 

requiring the opposite parties to show 

that by which authority opposite party No. 

4 is holding the post of Professor Centre 

for Advance Research (Stem Cell/Cell 

Culture Lab) K.G.M.U., Lucknow."  
 

 2.  The Writ Petition has been filed 

on the ground that the Respondent No.4 

lacks the educational qualification as 

required by an incumbent for being 

appointed as Professor in Stem Cell/Cell 

Culture Lab and therefore, was in-

eligible. In support of the aforesaid 

allegations, the Petitioner has contended 

that the Respondent No.4 does not 

possess qualifications as prescribed in the 

Advertisement against the post of 

Professor in Stem Cell/Cell Culture Lab. 
 

 3. Learned counsel representing the 

K.G.M.U, Sri Abhinav N. Trivedi, raised A 

Preliminary objection raised with regard to 

maintainability of the instant Writ Petition 

seeking a Writ of Co-Warranto on the 

ground that the post of ''Professor' in 

KGMU is not a ''Public Office'. 

 
 In support of preliminary objection, 

Sri Trivedi counel for the K.G.M.U, 
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placed reliance on the provision of Uttar 

Pradesh King George's Medical 

University Act, 2002 (in short "Act of 

2002") and First Statute, 2011 (in short 

"Statute of 2011"). The reliance has also 

been placed on various 

authorities/judgments including the 

judgment of this Court dated 16.08.2019 

passed in the Writ Petition No.19119 (SS) 

of 2019 [Kundan Singh Vs. State of U.P.].  
 

 4.  It is submitted by Sri Trivedi that 

the The High Court in exercise of its Writ 

Jurisdiction, in the matter of Quo-

Warranto, is required to determine at the 

outset as to whether a case has been made 

out for issuing a Writ of Quo-warranto. 

The jurisdiction of the High Court to issue 

a Writ of Quo-warranto is a limited one. 

A Writ of Quo-warranto can only be 

issued when three conditions are satisfied 

i.e. (1) the appointment is contrary to the 

Statutory Rules; (2) the holder of the post 

is a Usurper ; and (3) the post in question 

is a ''Public Office'. 
 

 5.  Sri Trivedi further submitted that 

the law is well settled. The High Court in 

exercise of its writ jurisdiction in the 

matter of Quo-warranto is required to 

determine, at the outset, as to whether a 

case has been made out for issuance of a 

Writ of Quo-warrnto. The jurisdiction of 

the High Court to issue a Writ of Quo-

warranto is a limited one which can only 

be issued when it is established that the 

incumbent is an alleged Usurper of a 

''Public Office' and the appointment is 

contrary to the Statutory Rules. 
 Per contra, the learned counsel for 

the petitioner submitted that K.G.M.U. is 

a Statutory Body constituted under the 

special Act and being so as well as in 

view of functions which K.G.M.U. is 

discharging i.e. providing medical 

education and treatment to the public at 

large, it, can safely be said that K.G.M.U. 

is discharging sovereign function and post 

of the Professor is "Public Office." Thus 

writ petition for the relief sought is liable 

to be entertained, being maintainable and 

be decided on merits.  
 

 6.  Before dealing with case on 

merits on the basis of the factual matrix 

and dealing with the exposition of facts, 

as illustrated in the Writ Petition, it would 

be expedient to adjudicate the issue of 

maintainability of Writ Petition seeking a 

Writ of Quo-Warranto. 
 

 7.  It would be necessary to refer to 

certain provisions of ''Uttar Pradesh King 

George's Medical University Act, 2002 

and ''Uttar Pradesh King George's 

Medical University First Statute 2011'. 
 

 7.1  Section 23 of the Uttar Pradesh 

King George's Medical University Act 

2002 [Act of 2002] provides for 

Authorities of KGMU and Section 14 of 

Act of 2002 illustrates the Officers of 

KGMU. Whereas a teacher of KGMU is 

merely an employee of KGMU and is 

neither an Authority or an Officer as 

prescribed under Section 12 and 23 of Act 

of 2002, which is also apparent from a 

conjoint reading of Section 2 (12) of the 

Act of 2002 and Statute 10.01 (7) & (10) 

of Uttar Pradesh King George's Medical 

University First Statute 2011 [Statute of 

2011]. For ready reference, the aforesaid 

provisions of the Act of 2002 and the 

Statute of 2011 are being reproduced here 

as under : 

 
  ACT OF 2002  
  Definitions 2. In this Act-  
  (12)'teacher' means a teacher 

employed by the University for imparting 
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instruction and guiding and conducting 

research in the University;  
  CHAPTER III- OFFICERS 

OF THE UNIVERSITY  
  Section 14. The following shall 

be the Officers of the University  
  a) The Chancellor;  
  b) The Vice-Chancellor;  
  c) The Pro-Vice-Chancellor; 
  d) The Finance Officer; 
  e) The Registrar;  
  f) The Controller of 

examination, if any,  
  g) The Deans of the Faculties;  
  h) The Dean of the Students 

Welfare  
  i) Such other Officers as may be 

declared by the Statutes to be the Officers 

of the University. 
  CHAPTER IV- 

AUTHORITIES OF THE 

UNIVERSITY  
  23. The following shall be the 

authorities of the University: 
  a) the Executive Council;  
  b) the Court;  
  c) the Academic Council; 
  d) the Finance Committee 
  e) the Boards of Faculties;  
  f) the Selection Committee for 

appointment of 
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of the University;  

 
  g) the Admissions Committee;  
  h) the Examination Committee; 

and  

  i) such other authorities as may 

be declared by the Statutes to be 

authorities of the University. 
 

  FIRST STATUTES, 2011  

 
  Chapter X - University 

Teachers / Faculty Members  
  Section 41  10.01  
  (1)  As per provisions contained 

in Subsection (12) of Section 2 of the 

Chhatrapati Shahuji Maharaj Medical 

University Act, "teacher" means a teacher 

employed by the University for imparting 

instruction or guiding or conducting 

research in the University. 
  (2)  The University teachers 

shall also be known as Faculty Members 

of the University. 
  (7)  A teacher shall be a full 

time consultation for the indoor patients 

and likewise for the outdoor patients 

along-with their responsibilities as 

teachers. 
  (10)  The appointment of the 

University teacher/s shall be on a whole 

time basis. He shall be a full time 

employee of the University. 
 

 8.  While referring to the aforesaid 

Statutory Provisions of the Act of 2002 

and Statute of 2011, it has been contended 

that the post of Professor in KGMU is not 

a ''Public Office'. It has further been 

submitted that in order to maintain a Writ 

of Quo-warranto, the Petitioner has to 

substantiate that the Office is a ''Public 

Office' and the person against whom the 

Writ of Quo-warranto is sought is a 

usurper holding the Public Office without 

any legal authority. In support of this 

argument, reliance has been placed on 

various judgments of Hon'ble Supreme 

Court and different High Courts which are 

being discussed here under: 
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 8.1  In case of Dr P.S.Venkata 

Swamy Setty Vs University of Mysore- 

(AIR 1964 Mysore 159; Para 11,13,14) 

it has been held that the Professors and 

Readers of a University do not exercise 

any governmental function nor they are 

vested with the power or charged with the 

duty of acting in execution or 

enforcement of law. They are merely 

employees of the Statutory Body. They 

cannot therefore in any sense be described 

as holders of Public Offices in respect of 

which a Writ of Quo-warranto would lie. 
 

 8.2  In Dr P.S.Venkata Swamy Setty 

(Supra), the University of Mysore though 

its Registrar, vide Notification dated 25th 

June,1959 invited Applications for 

various posts ofProfessors and Readers in 

different subjects. The Petitioner therein 

was one of the Applicants for the post of 

Reader in Physics. Several candidates 

were interviewed but none was selected 

and therefore, One Post of Professor and 

Three Posts of Reader in Physics were re-

advertised and consequently the Private 

Respondents were selected. The Petitioner 

filed Writ Petition praying for a Writ of 

Mandamus or Writ of Quo-Warranto 

against the Private Respondents primarily 

on the ground that the appointments are 

invalid or unauthorized because 

qualifications set out in Second 

Notification were not shown to have been 

prescribed by Syndicate of the University 

and some of the Respondents did not 

possess the minimum qualifications. 
 Specific objection was raised with 

regard to maintainability of a Writ of 

Quo-warranto and after considering 

various judicial pronouncements, the 

Mysore High Court has held as under in 

Paragraph 11, 13 & 14:  
 

  "PARA 11  

  The peculiar characteristics of 

the writ of quo-warranto and the history 

of its development in England are found 

discussed in the leading case of The King 

V.Speyer,(1916))1 KB 595.Lord Reading , 

C.L, points out that originally a writ of 

quo warranto was available only for use 

by the King against encroachment of 

royal prerogative or of rights, franchise 

or liberties of the Crown but that later it 

gave place to the practice of filing 

information by the Attorney General on 

the strength of which the Court enquired 

into the authority whereby the respondent 

held any public position. Later still, the 

King's coroner commenced the practice of 

exhibiting the information of quo 

warranto at the instance of even private 

persons. To prevent the abuse of this 

practice, statutes were subsequently 

passed during the reign of the King 

William and Queen Mary, after which the 

practice of coroner filing information was 

stopped. Another statute was passed 

during the reign of Queen Anne making 

the issue of a writ of quo warranto subject 

to the discretion of the Court to grant or 

refuse the same upon the information 

exhibited by private persons. In a sense, 

the proceedings were criminal in nature 

because the party who laid information 

before the Court was merely in the 

position of an informer or a relator. The 

long history of the proceedings in quo 

qarranto led to considerable conflict of 

decisions. The matter was fully examined 

by the House of Lords in the case of 

Darley v.R.,(1846) 12 Cl. And F. 520 at 

p.537: 8 ER 1513, in which Tindal , C.J 

expressed his conclusion in the following 

of quoted words :-  
  "After consideration of all the 

cases and dicta on this subject, the result 

appears to be that this proceeding by 

information in nature of quo warranto 
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will lie for usurping any office, whether 

created by charter alone , or by the 

Crown, with the consent of Parliament, 

provided the office be of a public nature, 

and a substantive office, not merely the 

function or employment of a deputy or 

servant held at the will and pleasure of 

others".  
  PARA 13  
  In India we have a republican 

Constitution. Hence in India the nature of 

Office in respect of which quo warranto 

will lie must be taken to be an office 

created by the Constitution itself or by 

any statute and invested with the power or 

charged with the duty of acting in 

execution or in enforcement of the law. 

We might add that the office may be either 

an elective office or one in respect of 

which a nomination or appointment is 

made by a specified authority and that in 

the case of elective office, we generally 

have the procedure of election petitions 

which makes it unnecessary for any one to 

proceed by way of a writ of quo warranto.  
  Provided the office is of the 

character or nature described above, it is 

well established in England that the 

Petitioner who is only a relator need not 

have any personal interest in the matter. 

All that is necessary is that he should act 

bona-fide in public interest and should 

not be a mere man of straw acting at the 

instance of others or on ulterior motives. 

The writ, as already stated, is purely 

discretionary with the Court and will not 

issue unless the Court is satisfied that it is 

necessary to issue the writ in public 

interest.  
  PARA 14  
  The principles stated in the case 

of 1916, 1 KB 595 have been applied in 

India also. The only case where it was 

held that even in the case of quo warranto 

the petitioner must have a personal 

interest before he could move the Court is 

the decision of a single Judge Chandra 

Reddi, J. as he then was, of the Madras 

High Court reported in re ,Chakkaral 

Chettiar , AIR 1953 Mad 96. His Lordship 

purported to follow the decision of a 

Bench of that High Court reported at 

Page 94 of the same Volume. That Bench 

decision, however, related to a case of 

certiorari.The opinion of Chandra Reddi, 

J.,was dissented from by a subsequent 

Bench ruling of the Madras High Court in 

Sivarama Krishnan v.Arumugha Mudliar, 

(S) AIR 1957 Mad 17. It is pointed out in 

that case that no other High Court in 

India has accepted Justice Chandra 

Reddi's view, Among the rulings of other 

High Courts expressing such dissent are 

Biman Chandra V. Governor, West 

Bengal, AIR 1952 Cal 799 and 

V.D.Deshpande v. State of Hyderabad(S) 

AIR 1955 Hyderabad 36. In the latter 

decision other cases, both English and 

Indian, and found discussed and the 

principles formulated."  
 

 8.3  Similar observation have been 

made in the case of Dr D.K. Belsare Vs 

Nagpur University; (1980) 82 Bom LR 

494, Para 60,61,64,66. 
 

 8.4  In Dr D.K. Belsare (supra) the 

Petitioner before the Bombay High Court 

filed a Writ of Quo-warranto against the 

incumbent appointed as Professor of 

Zoology. The Writ Petition was filed on 

the ground that: (a) the appointment is 

Malicious; (b) Selection Committee has 

not been constituted in terms of the 

provisions; and (c) Appointment of 

Respondent No.3 was illegal. After 

considering the provisions of the Act and 

the Statutes of the University and legal 

prepositions, the Bombay High Court held 

as under : 
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  "PARA 60  
  We have presently pointed out 

earlier that in this case this submission 

about collateral attack is not at all 

maintainable. The next ruling is Alex Beets 

v. M.A Urmese. In this ruling, a writ for quo 

warranto was asked for by a medical 

graduate against an Hon.Medical Officer 

with certain other reliefs. It was contended 

that the Government has bound to observe 

the provisions of Art, 16 of the Constitution 

of India and to advertise invitations for 

applications thereof , which was not done in 

that case. It was held that in the absence of 

such a case in the Petition, this could not be 

urged at the final hearing. Consequently, it 

was held that a challenge under Art.16 

cannot be urged by one who was not an 

aspirant to the post. It was further held that 

challenge under art.16 cannot be heard in a 

motion cannot be heard in a motion for quo 

warranto and breach of art.16 can be 

challenged in a writ of certiorari only and it 

was further held by the Kerala High Court 

that possession of a Public Office under a 

Government Order is not usurpation of 

Office, for which alone quo-warranto lies.  
  PARA 61  
  Then the next ruling is the 

University of Mysore v S.C.Govinda Rao, 

but there is nothing particular in this 

ruling and it only lays down the 

procedure and the next ruling is Dr 

P.S.Venkataswamy v.University of 

Mysore. In Para 11 of this ruling, the 

Mysore High Court observed as follows:  
  "In India we have a republican 

Constitution. Hence in India the nature of 

Office in respect of which quo warranto 

will lie must be taken to be an office 

created by the Constitution itself or by 

any statute and invested with the power or 

charged with the duty of acting in 

execution or in enforcement of the law."  
  PARA 64  

  We have already referred to the 

ruling of Rajasthan High Court. The 

Rajasthan High Court has held that it is a 

statutory post. We are respectfully not in 

agreement with the said reasoning of the 

Rajasthan High Court . It is admitted fact 

that Professor is appointed by the 

Executive Council upon recommendation 

made by the Selection Committee in that 

behalf. It is true that Professor is 

appointed under the powers vested in the 

Executive Council but that by itself does 

not go to show that the post of Professor 

is a statutory post created by Statute 

itself. We are in respectful agreement with 

the observations made by the Mysore 

High Court and we, therefore, hold that 

the post of Professor in Zoology, with 

which we are concerned in this case, is 

not a public office for which a writ of quo 

-warranto is issued.  
  PARA 66  
  We have already pointed out 

that it is not the contention of Mr.Oka that 

he is challenging the constitution of the 

Selection Committee but we have also 

pointed out that he is relying upon the 

statutory provisions to show that the 

Selection Committee was not properly 

constituted as per s.45 of the University 

Act. If the Petitioner were to challenge the 

very constitution of the Selection 

Committee itself, then the ruling on which 

Mr.Deshpande placed reliance, regarding 

collateral attach would have been 

applicable to the facts of the instant case 

but in as much as no such contention is 

raised by the Petitioner, there is no force 

in this contention raised by 

Mr.Deshpande. The only contention of the 

petitioner is that the post is not filled in 

accordance with the section, which was 

required to be made in accordance with 

law. In result, therefore, it will be seen 

that it cannot be held that the post of 
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Professor of Zoology is a public office 

and, therefore, a writ of quo warranto 

cannot be issued. The result is that there 

is no merit in this petition and it deserves 

to be dismissed and is accordingly 

dismissed. Rule is discharged, but in the 

circumstances of this case, there will be 

no Order as to costs."  
 

 8.5  In the case of University of 

Mysore Vs Govinda Rao AIR 1965 SC 

491; Para 6, the Hon'ble Apex Court has 

held that the Quo-warranto proceeding 

affords a judicial enquiry in which any 

person holding an independent 

substantive public office, or franchise, or 

liberty, is called upon to show by what 

right he holds the said office, franchise or 

liberty. If the enquiry leads to the finding 

that the holder of the Office has no valid 

title to it, the issue of the writ of Quo-

warranto ousts him from that Office. 
 

 8.6  In Govinda Rao (Supra) the 

Mysore High Court allowed the Writ 

Petition and consequently issued a Writ of 

Quo-warranto against the Research 

Reader in English in Central College, 

Bangalore, being aggrieved thereof 

Special Leave Petitions were filed which 

were converted into Civil Appeal No.417 

and 418 of 1963. Allowing the Civil 

Appeals, the Hon'ble Supreme Court held 

as under: 
 

  PARA 6  
  "The Judgment of the High 

Court does not indicate that the attention 

of the High Court was drawn to the 

technical nature of the writ of quo-

warranto which was claimed by the 

Respondent in the present proceedings, 

and the conditions which had to be 

satisfied before a writ could issue in such 

proceedings.  

  As Halsbury has observed:  
  "An information in the nature of 

a quo warranto took the place of the 

absolate writ of quo-warranto which lay 

against a person who claimed or usurped 

an Office, franchise, or liberty to enquire 

by what authority he supported his claim, 

in order that the right to the office or 

franchise might be determined.  
  Broadly stated, the quo-

warranto proceeding affords a judicial 

enquiry in which any person holding an 

independent substantive public office, or 

franchise , or liberty, is called upon to 

show by what right he holds the said 

office, franchise or liberty. If the enquiry 

leads to the finding that the holder of the 

Office has no valid title to it, the issue of 

writ of Quo-warranto ousts him from that 

Office. In other words, the procedure of 

quo-warranto confers jurisdiction and 

authority on the judiciary to control 

executive action in the matter of making 

appointments to public offices against the 

relevant statutory provisions; it also 

protects a citizen from being deprived of 

public office to which he may have a 

right. It would thus be seen that if these 

proceedings are adopted subject to the 

conditions recognized in that behalf, they 

tend to protect the public from usurpers of 

public office; in some cases, persons, not 

entitled to public office may be allowed to 

occupy them and to continue to hold them 

as a result of the connivance of the 

executive or with its active help, and in 

such cases, if the jurisdiction of the courts 

to issue writ of quo warranto is properly 

invoked, the usurper can be ousted and 

the person entitled to the post allowed to 

occupy it. It is thus clear that before a 

citizen can claim a writ of quo warranto , 

he must satisfy the court, inter-alia, that 

the office in question is a public office and 

is held by usurper without legal authority, 
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and that necessarily leads to the enquiry 

as to whether the appointment of the said 

alleged usurper has been made in 

accordance with law or not."  
 

 8.7  In the case of B. Srinivasa Reddy 

VS Karnataka Urban Water Supply and 

Drainage Board Employees Association 

reported in (2006) 11 SCC 731 II Para 

76; the judgment of Learned Single Judge 

directing for the ouster of Managing 

Director, Karnataka Urban Water Supply 

was affirmed by the Division Bench of 

High Court of Karnataka in Writ Appeal 

No.86 of 2006. The matter went up to the 

Hon'ble Supreme Court and after 

considering the definition of ''Public 

Office' as defined in Black's Law 

Dictionary, the Hon'ble Apex Court has 

held that certain essential elements are to 

be established in order to hold an Office / 

Post as ''Public Office'. 
 

 8.8  The aforesaid essential elements 

can be summarized as under:- 
 

  a) Position must be created by 

constitution, legislature or authority 

conferred by legislature.  
  b) Portion of sovereign power of 

government must be delegated to such 

position.  
  c) Duties and powers must be 

defined directly or impliedly. 
  d) Duties must be performed 

independently without control or superior 

power other than law. 
  e) Position must have some 

permanency and continuity.  
 

 8.9  The Hon'ble Apex Court in 

Srinivasa Reddy (Supra) observed that the 

Appeals involve substantial questions of 

law regarding interpretation of certain 

provisions of Karnataka Urban Water 

Supply and Drainage Board Act, 1973 

and the Rules made there under and also 

the principles of law governing the writ 

of quo warranto. 
 Consequently the Hon'ble Apex 

Court has held as under:  
 

  "PARA 76  
  "The Notification dated 

31.01.2004 clearly stated that the 

appointment is on contract basis and until 

further orders. While laying down the 

terms of appointment in its order dated 

21.04.2004, the Government of Karnataka 

clearly stated that the "term of 

contractual appointment of Shri 

B.Srinivasa Reddy shall commence on 

01.02.2004 and will be in force until 

further orders of the Government and this 

is a temporary appointment". Section 6(1) 

of the Act categorically states that the 

Managing Director shall hold Office 

during the pleasure of the Government. 

The power and functions of the Board are 

laid down in Chapter V of the Act. A 

reading of the Act clearly shows that 

neither the Board nor its Managing 

Director is entrusted with any sovereign 

function. Black's Law Dictionary defines 

public office as under:"  
  "Public Office- Essential 

characteristics of ''public office' and 

(1)authority conferred by law, (2) fixed 

tenure of Office, and (3) power to exercise 

some portion of sovereign functions of 

Government; key element of such test is that 

''Officer' is carrying out sovereign function, 

Spring v. Constantino. Essential elements to 

establish public position as ''public office' 

are: position must be created by 

Constitution , legislature or through 

authority conferred by legislature, portion 

of sovereign power of Government must be 

delegated to position, duties and powers 

must be defined, directly or impliedly, by 
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legislature or through legislative authority, 

duties must be performed independently 

without control or power other than law 

and position must have some permanency 

and continuity .State v.Taylor."  
 

 9.  It is now a trite law that in order 

to maintain a Writ of Quo-Warranto it has 

to be established that the post held by the 

alleged usurper is a ''Public Office'. 
 

 10.  In our opinion, one of the most 

important conditions which the person 

seeking a writ of quo-warranto must 

satisfy is that the Office in question is a 

''Public Office' and the same is of a 

public nature. If this condition is satisfied, 

only in such a case the Court may proceed 

further to inquire as to whether the 

appointment to the ''Public Office' is 

really in violation of statutory rules and 

regulations or any provision of law. 
 

 11.  Pre-requisite for maintaining a 

Writ of Quo-warranto is to establish and 

satisfy before the Court that the Office in 

question is a ''Public Office' and it is held 

by a person without legal authority. 
 

 12.  Accordingly, it is obvious to 

deal the fundamental question that 

whether the post of Professor is a Public 

Office and does it qualifies the essential 

characteristics of ''Public Office' as 

illustrated herein above. 
 

 13.  In the present case there is no 

assertion in the entire Writ Petition that the 

post of Professor in the Department of 

Centre for Advanced Research (Stem 

Cell/Cell Culture Lab) in KGMU is a 

''Public Office'. 
 

 14.  There is a distinction between 

Public Office, Public Authority and 

Public Duty. A Professor of a University 

can be said to be discharging a Public 

Duty but that ipso-facto would not make 

the post of Professor as a ''Public Office' 

for the purpose of maintaining a Writ of 

Quo-Warranto. 
 

 14.1  In regard to ''Public Office', 

the Calcutta High Court in the case of 

Shashi Bhushan Ray Vs Pramatha Nath 

Bandopadhyay reported in (1966) SCC 

Online Cal 153;Paragraph 45 has relied 

upon Ferris Extra-ordinary Legal 

Remedies (Page 168), and consequently 

observed that the Law is stated to be that 

a Public Office is the right, authority and 

duty created and conferred by law by 

which an individual is vested with some 

portion of the sovereign functions of the 

Government to be exercised by him for 

the benefit of the Public, for the term and 

by the tenure prescribed by Law. In other 

words, it entails an obligation of the 

sovereign power. 
 

 14.2  ''Public Office' as explained by 

the Major Law Lexicon IV Edition 2010 

is as under: 
 

  ''Public Office' defined .55-6 

V.c.40 S.4 A position whose occupant has 

legal authority to exercise a government's 

sovereign powers for a fixed period.  
 

 14.3  A ''Public Office' is the right, 

authority and duty created and conferred 

by law, by which an individual is vested 

with some portion of the sovereign 

functions of the government to be 

exercised by him for the benefit of the 

public, for the term and by the tenure 

prescribed by law. It implies a delegation 

of a portion of the sovereign power. It is a 

trust conferred by public authority for a 

public purpose, embracing the ideas of 
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tenure, duration, emoluments and duties. 

The determining factor, the test, is 

whether the Office involves a delegation 

of some of the solemn functions of 

government, either executive, legislative 

or judicial, to be exercised by the holder 

for the public benefit.(72 CWN 

64,Vol.72) [Extraordinary Legal 

Remedies, by Ferris as referred in 

V.C.Shukla v.State(Delhi Admn),(1980) 

Supp 249,266 Para 26] In Re 

Miram's(1891)IQB 594 Cave.J, said "to 

make the Office a Public Office the pay 

must come out of national and not out of 

local funds the Office must be public in 

the strict sense of that term. It is not 

enough that the due discharge of the 

duties should be for the public benefit in a 

secondary and remote sense". 
 

 14.4  According to the Black's Law 

Dictionary 6th Edition, the term ''Public 

Office' is explained as under: 
 

  "Public Office, Essential 

characteristics of ''Public Office' are (1) 

authority conferred by law (2) fixed 

tenure of Office and (3) power to exercise 

some portion of sovereign functions of 

government; key element of such test is 

that "Officer" is carrying out sovereign 

function. Spring v. Constantino, 168 

Conn.563,362 A...2nd 871, 875. Essential 

elements to establish public position as 

''Public Office' are position must be 

created by Constitution, Legislature, or 

through authority conferred by 

legislature, portion of sovereign power of 

government must be delegated to position, 

duties and powers must be defined, 

directly or impliedly, by legislature or 

through legislative authority, duties must 

be performed independently without 

control of superior power other than law, 

and position must have some permanency 

and continuity. State ex rel.Eli.Lily and 

Co. v Gaertner, Mo.App,619 S.W, 2D , 

761, 764."  
 

 15.  What can be deduced from the 

term ''Public Office' as explained by 

various authorities and the authoritative 

pronouncements is that a ''Public Office' 

is the right, authority and duty created and 

conferred by law, by which an individual 

is vested with some portion of the 

sovereign functions of the Government 

to be exercised by him for the benefit of 

the public, for the term and by the tenure 

prescribed by law. It implies a delegation 

of portion of sovereign power. It is a trust 

conferred by public authority for a public 

purpose, embracing the idea of tenure, 

duration, emoluments and duties. A 

public officer is, thus to be distinguished 

from a mere employment or agency 

resting on contract, to which such powers 

and functions are not attached. The 

Common Law Rule is that in order for the 

writ of quo warranto to lie, the office 

must be of a public nature. The 

determining fact, the test, is whether the 

office involves a delegation of some of 

the solemn functions of Government 

either executive, legislative or judicial, to 

be exercised by the holder of such office 

for general public benefit at large. Unless 

his powers are of this nature, he is not a 

public officer. 
 

16. Hon'ble Supreme Court in the case of 

''Agriculture Produce Market Committee 

VS Ashok Hariauni and another' reported 

in (2000) 8 SCC 61. In Paragraph 21 has 

held as under: 
 

  Para 21:  
  "In other words, it all depends 

on the nature of power and the manner of 

its exercise. What is approved to be 
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''Sovereign' is defence of the Country, 

raising armed forces, making peace or 

war, foreign affairs, power to acquire and 

retain territory. These are not amenable 

to the jurisdiction of ordinary Civil 

Courts. The other function of the State 

including welfare activity of State could 

not be construed as ''Sovereign' exercise 

of power. Hence every governmental 

function need not be ''Sovereign'. State 

activities are multifarious, from the 

primal ''Sovereign' power which 

exclusively inalienably could be exercised 

by the sovereign alone, which is not 

subject to challenge in any civil court to 

all the welfarte activities, which would be 

undertaken by any private person. So 

merely if one is an employee of statutory 

bodies would not take it outside the 

Central Act. If that be so then Section 2(a) 

of the Central Act read with Schedule I 

gives large number of statutory bodies 

which should have been excluded, which 

is not. Even if a statute confers on any 

statutory body, any function which could 

be construed to be ''Sovereign' in nature 

would not mean every other functions 

under the same statute to be also 

sovereign. The court should examine the 

statute to sever one from the other by 

comprehensively examining various 

provisions of the Statute . In interpreting 

any statute to find if it is ''industry' or not 

we have to find its pith and substance. 

The Central Act is enacted to maintain 

harmony between employer and employee 

which brings peace and amity in its 

functioning. This peace and amenity 

should be objective in the functioning of 

all enterprises. This is to the benefit of 

both the employer and employee. Misuse 

of rights and obligations by either or 

stretching it beyond permissible limits 

have to be dealt with within the 

framework of the law but endeavour 

should not be in all circumstances to 

exclude any enterprise from its ambit. 

That is why courts have been defining 

''industry' in the widest permissible limits 

and ''sovereign' functioning within its 

limited orbit."  
 

 16.1  From the perusal of the 

judgment of Hon'ble Apex Court in 

Agriculture Produce Market Committee 

(supra) it is culled out that for a particular 

function to be a ''sovereign function' 

would depends on the nature of the power 

and the manner in which it is exercised 

All Welfare Activities of the State could 

not be construed as ''Sovereign' exercise 

of power. Hence, every governmental 

function need not be ''Sovereign'. The 

mere fact that one is an employee of a 

statutory body would not ipso facto mean 

that the function exercised by such 

employee is ''Sovereign' in nature. 
 

 16.2  Soverign has been defined in 

Black's Law Dictionary as under:- 
 

  Sovereign: adj.  
  (Of a state) characteristic of or 

endowed with supreme authority< 

sovereign nation> < sovereign 

immunity>.  
  Sovereign: n  
  1. A person, body or State 

vested with independent and supreme 

authority. 2.The ruler of an independent 

state- 
  Sovereign people  
  The political body consisting of 

the collective number of citizens and 

qualified electors who possess the powers 

of sovereignty and exercise them through 

their chosen representatives.  
  Sovereign power  
  The power to make and enforce 

laws.  
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 17.  From the aforesaid discussions it 

is evident that the post of Professor of 

KGMU cannot be held to be a ''Public 

Office' merely because the University is 

imparting education and is a Statutory 

Body enacted under the Act of 2002. 

Office of Professor does not seem to 

involve an obligation of any of the 

sovereign functions of the government 

either Executive or Legislative or Judicial 

for public benefit. It cannot be said that 

Public in general is interested and non 

observance of the obligations of his 

employment as a Professor, in any event, 

shall effect the interest of public at large; 

and even if it would affect, the same shall 

be too remote so as to make the Office of 

the Professor a ''Public Office'. 
 

 18.  After considering the aforesaid 

preposition the Calcutta High Court in the 

case of Shashi Bhushan Ray Vs Pramatha 

Nath Bandopadhyay (supra) has held that 

the Principal of the University Law 

College is not a Public Office and his 

duties and functions are neither executive 

nor legislative nor judicial function. 
 

  PARA 45  
  "Even if doubts as to the 

petitioner's locus standi were overlooked 

the other important question in this case is 

whether the Court will at all intervene in the 

matter be reason of the fact that 

Dr.Bandopadhyay has resigned Counsel for 

the Respondents relied on the statement of 

law in Ferris Extraordinary Legal 

Remedies on two questions, first as to 

whether the office of Principal is a public 

office in regard to which the Court will 

intervene and secondly, whether the right 

has abated by reason of the resignation of 

Dr.Bandopadhyay. In regard to public 

office at page 168 in Ferris the law is stated 

to be that public office is the right, authority 

and duty created and conferred by law, by 

which an individual is vested with some 

portion of the sovereign functions of the 

government to be exercised by him for the 

benefit of the public, for the term and by the 

tenure prescribed by Law. In other words, it 

implies a delegation of a portion of the 

sovereign power. It is a trust conferred by 

public authority for a public purpose 

embracing the ideas of tenure, duration, 

emoluments and duties. Relying on this 

statement of law Counsel for the 

Respondents rightly contended that the 

Office of the Principal of the University 

Law College is not a public office and it 

was neither an executive nor a legislative 

nor a judicial function."  
 

 19.  Taking note of various judicial 

pronouncements, in a recent judgment, 

this Court in the case of Kundan Singh Vs 

State of U.P and Others [Writ Petition 

No. 19119 (S/S) of 2019] the Learned 

Single judge has held that the post of 

Professor in KGMU is not a Public Office 

and consequently the Writ Petition 

seeking a Writ of Quo-warranto against 

the Professor was dismissed. 
 

 20.  After considering the relevant 

provisions of the Act of 2002 and Statute of 

2011 and various authorities, referred 

hereinabove, it is apparent that a 

Teacher/Faculty Member is a full time 

employee of the University. He is neither an 

Authority nor an Officer of the University. 
 

 21.  In view of the aforesaid, we are 

of the view that the teaching staff / faculty 

(Professor in the instant case) of King 

George's Medical University are not the 

holder of Public Office. 
 

 22.  For the aforesaid reasons the 

instant Writ Petition is dismissed at 
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admission stage, being not maintainable 

for the reliefs sought. No order as to costs. 
---------- 
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 1.  Heard Shri L.P. Mishra, learned 

counsel for the petitioners, Shri Sachindra 

Pratap Singh, learned A.G.A. and Shri 

Qazi Vakil Ahmad for the complainants.  
 

 2.  This petition has been filed 

seeking the following main reliefs: 
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  "(a) To issue a writ, order or 

direction in the nature of certiorari 

quashing the impugned Government 

Order dated 24.12.2003 passed by the 

Opp-Party No. 1 together with all the 

consequential orders passed and the 

action taken in furtherance of the said 

Government Order dated 24.12.2003 by 

declaring the same as void, the true copy 

of which is contained as Annexure No. 1 

to the writ petition.  
  (b) To issue a writ, order or 

direction in the nature of certiorari 

quashing the impugned F.I.R. dated 

19.02.2005 lodged against the petitioners 

U/S 342, 379, 427, 467, 468, 471, 120-B 

IPC and U/S 8/20/29 NDPS Act at Police 

Station Nawabganj, district Bahraich 

giving rise to the case crime No. 67 of 

2005, the true copy of which is contained 

as Annexure No. 2 to the writ petition."  
 

 3.  Facts giving rise to the dispute are 

that the petitioners, who are the police 

personnels, arrested one Sarfaraz Khan 

s/o Izhar Khan on 18th June, 2003 with 

one kilogram ''Charas' and prepared the 

recovery memo dated 18.06.2003. On the 

basis of the said recovery memo, an F.I.R. 

bearing Case Crime No. 202 of 2003 

under Section 8/20 of NDPS Act, P.S. 

Nawabganj, District Bahraich was 

registered by petitioner no. 1 being 

Station House Officer and petitioner no. 

2, being the Investigating Officer, 

recorded the statement of witnesses. After 

completion of the investigation, a charge 

sheet dated 6th July, 2003 in accordance 

with the provisions of Section 173 (2) of 

the Code of Criminal Procedure was 

prepared and submitted before the 

competent court against the accused, 

Sarfaraz Khan under Section 8/20 NDPS 

Act. The competent court took cognizance 

on the aforesaid charge sheet on 28th 

July, 2003. In the meantime, respondent 

no. 7, who is the father of the accused-

Sarfaraz Khan made complaints to the 

Human Rights Commission as also to the 

State Government with the allegation that 

his son was taken into custody by the 

police illegally on 16th June, 2003 in 

connection with the abduction of one girl, 

namely, Sarita Devi d/o Chhote Lal 

Madesia r/o Nawabganj, Bahraich. 

Superintendent of Police, Bahraich 

ordered for inquiry on the complaint of 

respondent no. 7 by appointing Circle 

Officer, Nanpara, District Bahraich, 

namely, Sukh Ram Bharti as Inquiry 

Officer on 15th October, 2003. In this 

connection, Special Secretary, Home 

Department, Government of U.P. also 

sought report from the Superintendent of 

Police, Bahraich in writing vide letter 

dated 31st October, 2003. Circle Officer, 

Nanpara inquired into the matter and 

submitted his report to the Superintendent 

of Police, Bahraich on 17th November, 

2003 with the finding that the application 

of respondent no. 7 is not tenable as the 

trial of Case Crime No. 202 of 2003, 

under Section 8/20 of NDPS Act against 

Sarfaraz is pending before the competent 

court on the basis of charge sheet No. 62 

dated 06.07.2003 and, therefore, no any 

investigation is required by C.B.C.I.D. 

Superintendent of Police vide letter dated 

19.11.2003 also recommended that there 

is no necessity for the matter being 

inquired by the C.B.C.I.D.  
 

 4.  State Government vide impugned 

Government Order No. 4488(1)/Chha Pu-

14-60(35)/2003 dated 24.12.2003 directed 

to handover the papers of Case Crime No. 

202 of 2003, under Section 8/20 NDPS 

Act, P.S. Nawabganj, Bahraich to 

C.B.C.I.D. and also ordered to investigate 

the case. In pursuance to the aforesaid 
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Government Order, further investigation 

was conducted by Nihal Prasad-

respondent no. 5, Inspector, C.B.C.I.D., 

who submitted final report on 10th 

February, 2005 in Case Crime No. 202 of 

2003 (supra) and wrote a letter to the 

Station Officer of police station 

Nawabganj, District Bahraich to register 

F.I.R. against the petitioners under 

Section 342, 379, 427, 467, 468, 471 and 

120-B I.P.C. and Section 8/20/29 NDPS 

Act. Similarly, Sector Officer, C.B.C.I.D., 

Gorakhpur also requested to the 

Superintendent of Police, Bahraich to 

direct the Station Officer, Nawabganj to 

lodge the F.I.R. against the petitioners. 

Thereafter, Superintendent of Police, 

Bahraich ordered for lodging of the F.I.R. 

against the petitioners, which was 

registered as Case Crime No. 67 of 2005 

under Sections 342, 379, 427, 467, 468, 

471 and 120B IPC and Sections 8/20/29 

of NDPS Act, P.S. Nawabganj, District 

Bahraich on 19th February, 2005 against 

six persons (petitioners herein).  
 

 5.  Hence, this petition.  
 

 6.  Submission of Shri L.P. Mishra, 

learned counsel for the petitioners is that 

the petitioners, in discharge of their duties 

as police personnels, on 18th June, 2003 

arrested one Sarfaraz Khan s/o Izhar Khan 

with one kilogram ''Charas' and also 

prepared the recovery memo. On the basis 

of the said recovery memo, F.I.R. bearing 

Case Crime No. 202 of 2003 under 

Section 8/20 of NDPS Act, P.S. 

Nawabganj, District Bahraich was 

registered against the Sarfaraz Khan. He 

further submitted that statements of the 

witnesses were recorded and after 

completion of the investigation, Charge 

Sheet No. 62 of 2003 was prepared on 6th 

July, 2003 and submitted before the court 

concerned. Learned counsel for the 

petitioners also submitted that the 

cognizance on the aforesaid charge sheet 

was also taken by the competent court on 

28th July, 2003.  
 

 7.  Learned counsel for the 

petitioners submitted that Sarfaraz Khan 

s/o Intezar Khan, who is a permanent 

resident of 95/35, Pench Bagh, Kanpur 

Nagar was arrested on 18th June, 2003 at 

9.00 p.m. at village Sagar Gaon, Tiraha 

Bandha (Nepal border) with one kilogram 

illicit ''Charas' from his possession. He 

further submitted that when Sarfaraz 

Khan was arrested and charge sheeted 

then respondent no. 7-Izhar Khan, who is 

the father of the accused, started making 

frivolous applications to various 

authorities with the allegation that his son 

was arrested by the police illegally on 

16th June, 2003 in connection with the 

abduction of one girl Sarita Devi d/o 

Chote Lal Madesia r/o Nawabganj, 

Bahraich. Learned counsel for the 

petitioners further submitted that the 

Superintendent of Police, Bahraich had 

ordered for the matter being inquired in 

regard to the allegations made by 

respondent no. 7 by appointing Circle 

Officer, Nanpara, District Bahraich, 

namely, Sukh Ram Bharti as Inquiry 

Officer on 15th October, 2003. Circle 

Officer, Nanpara inquired into the matter 

and submitted his report to the 

Superintendent of Police, Bahraich on 

17th November, 2003 with the clear 

finding that the application of respondent 

no. 7 is not tenable. The Inquiry Officer 

also recommended that since the trial is 

pending before the competent court, 

therefore, no investigation in the matter is 

required by the C.B.C.I.D. Learned 

counsel for the petitioners further 

submitted that the Circle Officer, Nanpara 
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before submitting the report dated 

17.11.2003 had taken into consideration 

the telegram of one Riyazuddin, who is 

the real brother of respondent no. 7, 

which was sent on 18th June, 2003 at 

10.15 p.m., i.e., after 1 hour and 15 

minutes of the arrest of the accused 

Sarfaraz Khan. The Inquiry Officer also 

noted in his report that the said telegram 

was sent by Riyazuddin r/o 95/35, Pench 

Bagh, Kanpur Nagar and not from 

Bahraich. Learned counsel for the 

petitioners made emphasis that this 

circumstance is sufficient to show that 

Sarfaraz Khan was arrested on 18th June, 

2003 at 9.00 p.m. and not on 16th June, 

2003, as was alleged in the complaint 

made by respondent no. 7. He further 

submitted that the respondent no. 7 has 

alleged that Sarfaraz Khan was beaten 

brutally by petitioner no. 1, but in the 

medical report dated 19th June, 2003 of 

Sarfaraz Khan, who was medically 

examined at the time of admission into 

jail by the doctor, no injury was found on 

the body of the Sarfaraz Khan.  
 

 8.  Another submission of the learned 

counsel for the petitioners is that from a 

perusal of the General Diary dated 16th June, 

2003 of Police Station Nawabganj, the 

allegation that petitioner no. 1 arrested the 

accused Sarfaraz Khan on 16th June, 2003 

itself becomes falsified, as it is clear that 

petitioner no. 1 was not accompanied by any 

of the other petitioners, who were the 

members of the police party at the time of 

arrest of Sarfaraz Khan on 18th June, 2003, 

but was accompanied by two other 

constables, namely, Bajrangi Yadav and 

Ravindra Nath Sharma and had visited the 

police out post Samtalia at the Nepal border.  
 

 9.  Learned counsel for the 

petitioners further submitted that on the 

report sought by the State Government 

vide letter dated 31.10.2003, 

Superintendent of Police, Bahraich, on the 

basis of detail report submitted by the 

Circle Officer, Nanpara dated 17th 

November, 2003 in the matter, vide letter 

dated 19.11.2003 informed that the matter 

is pending before the competent court and 

also recommended that fresh investigation 

by C.B.C.I.D. is not required. However, 

all of sudden, impugned Government 

Order No. 4488(1)/Chha Pu-14-60(35) of 

2003 dated 24th December, 2003 was 

issued by the State Government. In 

pursuance of the said Government Order 

dated 24.12.2003, respondent no. 5 was 

appointed as Investigating Officer by 

respondent no. 2 by means of order dated 

13th January, 2004. Thereafter, vide letter 

dated 26th February, 2004, respondent no. 

6 asked to Superintendent of Police, 

Bahraich for handing over the papers, 

case diary and other documents to the 

authorised Constable, in pursuance to 

which, Circle Officer, Nanpara sent a 

report dated 26th February, 2004 that all 

the papers are in the trial court. It has, 

thus, been submitted that respondent no. 5 

only did the table work and prepared the 

statement of witnesses without any 

interaction with them and also prepared 

all the Parchas of the case diary in a 

fraudulent manner. However, on 8th 

April, 2004, respondent no. 5 moved an 

application before the Special Judge, 

Court No. 10, District Bahraich and 

informed that as per the order of the State 

Government, the matter had to be further 

investigated by the C.B.C.I.D. and prayed 

for staying of the trial of Case Crime No. 

202 of 2003 (supra) till conclusion of the 

further investigation. Learned counsel for 

the petitioners also submitted that since 

the charge sheet dated 28th July, 2003 in 

Case Crime No. 202 of 2003 had already 
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been submitted by petitioner no. 2 in the 

matter and the trial was also pending 

before the court of Sessions Judge, 

Bahraich after framing of charge against 

the Sarfaraz Khan, therefore, it was not 

open to the State Government to direct for 

further investigation by another 

Investigating Agency. Moreover, no 

permission of any kind was taken by the 

State Government from the competent 

court before issuance of the impugned 

order dated 24th December, 2003 and the 

same is wholly illegal and contrary to the 

provisions of the Code of Criminal 

Procedure and is liable to be quashed. He 

also submitted that the Order dated 24th 

December, 2003 is politically motivated.  
 

 10.  It has also been submitted that 

the illegal investigation, which had started 

on the basis of the impugned Government 

Order dated 24th December, 2003, 

culminated into filing of the final report 

dated 10th February, 2005 in Case Crime 

No. 202 of 2003. It has next been 

submitted by the learned counsel for the 

petitioners that the F.I.R. bearing Case 

Crime No. 67 of 2005 under Sections 342, 

379, 427, 467, 468, 471 and 120B IPC 

and Sections 8/20/29 of NDPS Act, P.S. 

Nawabganj, District Bahraich, which had 

been lodged against the petitioners at the 

behest of M.L.A. from Bahraich only with 

the intention to save Sarfaraz Khan, is 

also liable to be quashed with a direction 

to the trial court to proceed on the charge 

sheet filed by petitioner no. 2 in Case 

Crime No. 202 of 2003.  
 

 11.  Shri L.P. Mishra summarised his 

argument by submitting that once an 

Investigating Officer submitted a charge 

sheet under Section 173 Cr.P.C. in a 

criminal case and the court of competent 

jurisdiction took cognizance of the 

offence so mentioned in the charge sheet, 

the State Government is not at all 

competent to pass an order directing for 

further investigation by another 

Investigating Agency. He further 

submitted that any police officer 

belonging to any Investigating Agency 

could, at best, submit a report of 

investigation to a Magistrate of competent 

jurisdiction, and cannot issue a direction 

to Officer-in-Charge of a police station to 

lodge an F.I.R. against its police officers.  
 

 12.  Relying on the decision of the 

Hon'ble Supreme Court in the case of 

C.B.I. & Anr. Vs. Rajesh Gandhi & 

Anr., AIR 1997 SC 93 and also the 

decisions of this Court in the case of 

Sandeep Kumar Yadav Vs. State of 

U.P., 2006 Crl.L.J. 3316, Smt. Reena 

Vs. State of U.P. & Ors., 2013 (2) JIC 

215 (All), Jeet Singh Vs. State of U.P. & 

Ors., 2013 (3) JIC 470 (All), Parvez 

Ahmad Vs. State of U.P. & Ors., 2011 

(1) JIC 448 (All) and Sweta Pandey Vs. 

State of U.P. & Ors., 2015 (1) JIC 429 

(All), Shri Mishra has submitted that 

during the pendency of trial, investigation 

of a case cannot be transferred to another 

Investigating Agency at the behest of an 

accused person. He also relied on the 

Government Orders dated 5th September, 

1995 and 22nd October, 2014 to submit 

that the investigation cannot be 

transferred on the request of the accused.  
 

 13.  Further, placing reliance on the 

decisions of the Hon'ble Supreme Court in 

the case of State of Andhra Pradesh Vs. 

A.S. Peter, (2008) 2 SCC 383, K. 

Chandrashekhar Vs. State of Kerala & 

Ors., (1998) 5 SCC 223, Ramachandran 

Vs. R. Udhayakumar & Ors., (2008) 5 

SCC 413, Koneru Vara Prasada Rao. 

Vs. State of A.P. Rep. by Sub-Divisional 
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Police Officer & Ors., 2007 CrLJ 2898 

and Vinay Tyagi Vs. Irshad Ali @ 

Deepak & Ors., (2013) 5 SCC 762, he 

submitted that investigation cannot be 

transferred to another Investigating 

Agency after submission of charge sheet 

and taking cognizance by the competent 

authority.  
 

 14.  Shri Sachindra Pratap Singh, 

learned A.G.A. as well as Shri Qazi Vakil 

Ahmad and Shri Umesh Chandra Tripathi, 

Advocates appearing for the complainant 

have vehemently opposed the arguments 

of the learned counsel for the petitioners.  
 

 15.  Learned counsel for the 

complainant, on the contrary, has placed a 

different narrative of the case. He 

submitted that respondent no. 7, namely, 

Izhar Ahmad Khan is a permanent 

resident of 95/35 Pench Bagh, P.S. 

Bekanganj, Kanpur Nagar, but was 

running a restaurant in Kasba Nawabganj, 

P.S. Nawabganj, District Bahraich in the 

name of Sarfaraz restaurant. His son, 

namely, Sarfaraz Khan also accompanied 

respondent no. 7 to run the said 

restaurant. He further submitted that 

adjacent to the restaurant, family of one 

Chote Lal Madesia was also residing, who 

has two daughters, namely, Pinki (elder) 

and Sarita (younger). Sarfaraz Khan and 

Sarita were liking each other and were in 

relation and they decided to get married 

on their own choice. The decision of 

marriage of her daughter with Sarfaraz 

Khan was strongly opposed by Chote Lal 

Madesia as well as his family members. 

As a result, Sarita left her parental house 

in the night of 10th June, 2003. Chote Lal 

Madesia approached to the Police Station 

Nawabganj to register the F.I.R., but the 

same was not registered, therefore, he 

approached to the then Housing and 

Urban Minister, U.P. Government, 

Lucknow and on his direction, a 

recommendatory letter was written by his 

subordinate official to the Superintendent 

of Police, Bahraich and requested for 

recovery of the daughter of Chote Lal 

Madesia. The copy of the aforesaid letter 

is appended as Annexure SA 1 to the 

supplementary affidavit dated 18th April, 

2019. In pursuance to the aforesaid letter, 

the police took action and recovered 

Sarita along with Sarfaraz Khan on 16th 

June, 2003 at about 4 p.m. from the house 

of Abdul Karim, Mohalla Maholipura, 

City Bahraich in presence of a lot of 

persons and both were brought to the 

police station Nawabganj by the police. It 

has further been stated that during the 

arrest, from 16.06.2003 upto 18.06.2003, 

Sarfaraz Khan was brutally harassed and 

tortured by the police, as had been stated 

by respondent no. 7 in his complaint 

(Annexure 5 to the writ petition). Pressure 

was also made upon Sarita to change her 

stand, but since she was not ready for the 

same and had stood with Sarfaraz Khan, 

she was handed over to her father. Then 

the petitioners planted one kilogram 

Nepali ''Charas' on Sarfaraz Khan and 

registered F.I.R. bearing Case Crime No. 

202 of 2003 under Section 8/20 NDPS 

Act. Learned counsel for respondent no. 7 

also submitted that the uncle of Sarfaraz 

Khan, namely, Riyazuddin, as soon as 

came to know about the incident, sent a 

telegram to Superintendent of Police, 

Bahraich as well as Chief Minister, U.P. 

The said telegram is appended as 

Annexure 6 to the writ petition. Learned 

counsel for the respondent no. 7 also drew 

attention of the Court towards Annexure 3 

to the supplementary affidavit dated 

18.04.2019, which is a news item 

published in the daily news paper, Dainik 

Jagran on 25th June, 2003 and submitted 
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that the recovery of Sarita along with 

Sarfaraz Khan was published in several 

news papers.  
 

 16.  Learned counsel for the 

respondent no. 7 has next submitted that 

the police of P.S. Nawabganj had wrongly 

submitted charge sheet in Case Crime No. 

202 of 2003 without considering the 

grievance of respondent no. 7. Thereafter, 

respondent no. 7 made a detail complaint 

to the National Human Rights 

Commission, New Delhi on 2nd August, 

2003. (Annexure 4 to the supplementary 

affidavit), which was forwarded to the 

Superintendent of Police, Bahraich vide 

letter dated 5th October, 2003 and also 

asked for a report regarding the action 

taken within six weeks from the date of 

receipt of the letter. A copy of the letter 

dated 5th October, 2003 issued by 

Assistant Registrar (Law), National 

Human Rights Commission is appended 

as Annexure 5 to the supplementary 

affidavit. In pursuance to the aforesaid 

letter, Superintendent of Police directed to 

Circle Officer, Nanpara vide letter dated 

15th October, 2003 to conduct inquiry in 

relation to the contents of the complaint 

dated 2nd August, 2003, in pursuance to 

which, Circle Officer, Nanpara, Bahraich 

conducted an inquiry and recorded the 

statements of complainant-respondent no. 

7, Hazi Mohammad Ali, Mohd. Arif, Dr. 

Intezar. The aforesaid persons 

categorically stated that Sarfaraz Khan 

was running a hotel near Hajjin Masjid, 

Kasba Nawabganj, Bahraich since last 

several years and he fell into love with the 

daughter of Chote Lal Madesia. Learned 

counsel for the complainant further 

submitted that during the aforesaid 

inquiry, respondent no. 7 has also stated 

that Sarfaraz Khan had a telephone 

connection in his own name, which was 

installed in the restaurant bearing No. 

262384. Chote Lal Madesia, in his 

statement, has categorically stated that 

Sarfaraz Khan is basically a resident of 

Kanpur Nagar and about six years back, 

he came to Kasba Nawabganj and started 

a hotel and since last two years, he had 

taken a rented accommodation from his 

cousin brother, namely Onkar s/o Auri 

Lal Madesia to run the hotel. Chote Lal 

Madesia also admitted in his statement 

that he has two daughters, Pinki as well as 

Sarita and Sarita was married near 

Nepalganj, Village Gureya, District 

Banke, Nepal and was living in her in-

laws house since about one month. 

Learned counsel for respondent no. 7 

submitted that the date of marriage of 

Sarita has not been mentioned by Chote 

Lal Madesia, therefore, it is clear that at 

the time of incident, i.e., on 16th June, 

2003, she was not married at all. In fact, 

Sarita was married with Radheyshyam s/o 

Late Kaledeen r/o House No. 259, village 

Parwanigod, P.S. Motiganj, District 

Bahraich, which is evident from the 

Parivar register. Circle Officer, Nanpara, 

in his report dated 17th November, 2003 

gave a finding that Sarfaraz Khan was 

running a restaurant near Hajjin Masjid, 

Kasba Nanpara, Bahraich and the family 

of Chote Lal Madesia was also living near 

to his restaurant.  
 

 17.  It has been submitted by the 

learned counsel for respondent no. 7 that 

despite the aforesaid facts, Circle Officer, 

Nanpara, has reported that since the 

matter is sub-judice before the Court, 

therefore, there is no requirement of 

investigation by the C.B.C.I.D. The 

inquiry report of the Circle Officer dated 

17th November, 2003 is annexed as 

Annexure 6 to the writ petition. He further 

submitted that Superintendent of Police, 
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Bahraich also wrongly relying on the 

aforesaid inquiry report of Circle Officer 

wrote to the Special Secretary (Home) 

that the appears not requirement to 

conduct the inquiry by C.B.C.I.D.  
 

 18.  Learned counsel for the 

respondent no. 7 has lastly submitted that 

the Government of U.P., after due 

consideration, decided to transfer the 

investigation of Case Crime No. 202 of 

2003 with immediate effect to the 

C.B.C.I.D. vide impugned Government 

Order dated 24.12.2003. He further 

submitted that the aforesaid Government 

Order was not challenged before any 

court of law and the Investigating Officer 

of C.B.C.I.D., respondent no. 5 rightly 

took over the investigation and moved an 

application before the Special judge on 

8th April, 2004 informing the court that 

the investigation of Case Crime No. 202 

of 2003 has been transferred to C.B.C.I.D. 

and also requested to stay the further trial 

till conclusion of the investigation. It has 

further been submitted that after proper 

investigation, respondent no. 5 found that 

Sarfaraz Khan had not committed any 

offence and, thus, the final report dated 

10th February, 2005 was submitted in 

Case Crime No. 202 of 2003 requesting 

the S.H.O., Nawabganj to register the 

F.I.R. against the petitioner. Thereafter, 

on 19th February, 2005, Case Crime No. 

67 of 2005 under Sections 342, 379, 427, 

467, 468, 471 and 120B I.P.C. and 

Section 8/20/29 NDPS Act, P.S. 

Nawabganj, District Bahraich was 

registered against the petitioners. It has 

further been submitted that Special Judge 

(SC/ST Act), Bahraich vide order dated 

4th January, 2006 rejected the said final 

report ex parte, without hearing the 

C.B.C.I.D. or the counsel appearing for 

Sarfaraz Khan. Learned counsel for the 

respondent no. 7 has also submitted that a 

Criminal Misc. Case No. 1316 of 2006 

under Section 482 Cr.P.C. was filed 

challenging the charge sheet, which was 

disposed of ex parte with the direction to 

file discharge application vide order dated 

18th September, 2012. In pursuance to the 

order dated 18th December, 2012, a 

discharge application was moved before 

the trial court, which was rejected, in 

challenge to which, Criminal Revision 

No. 411 of 2013 was filed, which is 

pending before this Court and is also 

connected with this petition.  
 

 19.  In support of his submission that 

there is no illegality in the aforesaid 

Government Order, learned counsel for 

the respondent no. 7 relied on the decision 

of the Hon'ble Apex Court in the case of 

Amrutbhai Shambhubhai Patel Vs. 

Sumanbhai Kantibhai Patel & Ors. 

(Criminal Appeal No. 1171 of 2016), 

Dharam Pal Vs. State of Haryana & 

Ors., 2016 (4) SCC 160, Chandra Babu 

@ Moses Vs. State through Inspector of 

Police & Ors. (Criminal Appeal No. 866 

of 2015) and Zahira Habibulla H 

Sheikh & Anr. Vs. State of Gujrat & 

Ors. (Criminal Appeal No. 446-449 of 

2004). He also submitted that 

Government Order dated 24.12.2003 is 

well within the purview of Section 3 of 

Police Act, 1861.  
 

 20.  Learned counsel for the 

respondent no. 7 also submitted that the 

present petition is not maintainable in 

relation to the prayer no. 2, which for 

quashing of the F.I.R. bearing Case Crime 

No. 67 of 2005 which was lodged by 

Nihal Prasad, Inspector, C.B.C.I.D., 

Gorakhpur. He also submitted that there is 

no rider on the cross F.I.R., as in both the 

FI.Rs., there are two different versions 
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and the first was lodged by petitioner no. 

1 against Sarfaraz Khan and the second 

F.I.R. was lodged by Nihal Prasad, 

Inspector, C.B.C.I.D. after investigation 

of Case Crime No. 202 of 2003. He 

further submitted that learned counsel for 

the petitioners has only addressed in 

relation to the Government Order dated 

24th December, 2003 by which the 

investigation of Case Crime No. 202 of 

2003 was transferred by the State 

Government to C.B.C.I.D., but he has not 

addressed on the issue for quashing of the 

F.I.R. of Case Crime No. 67 of 2005.  
 

 21.  We have considered the 

arguments advanced by learned counsel 

for the parties.  
 

 22.  The main thrust of the argument 

advanced by the learned counsel for the 

petitioners has three folds, which are as 

under:  
 

  1. Investigation cannot be 

transferred on the request of the accused 

persons. 
  2. Once an Investigating 

Agency has submitted a police 

report/charge sheet under Section 173(2) 

Cr.P.C., and the court has taken the 

cognizance of the offence so mentioned in 

the charge sheet, the State Government is 

not at all competent to pass an order 

directing for furtherinvestigation by 

another Investigating Agency, without 

taking leave from the court concerned. 
  3. Any police officer belonging to 

any Investigating Agency could only submit 

a report of investigation to the court of 

competent jurisdiction and could not direct to 

the officer-in-charge of a police station to 

lodge F.I.R. against its police officers. 
After going through the contents of 

pleadings as well as the written 

submissions, it is found that the impugned 

Government Order dated 24th December, 

2003 was issued on the representation of 

the Izhar Khan, respondent no. 7, and the 

investigation of Case Crime No. 202 of 

2003 was transferred to C.B.C.I.D. It is 

also evident from the record that F.I.R. as 

Case Crime No. 202 of 2003 under 

Section 8/20 NDPS Act, P.S. Nawabganj 

was registered on 18th June, 2003, on the 

written complaint of S.H.O., Parshu Ram 

Dohare (petitioner no. 1) alleging that 

during the course of duty, he was 

checking the luggage at village Sagar 

Gaon, Tiraha Bandha on 18th June, 2003. 

At about 9 p.m., one person, who was 

coming from Bandha to village Holia, 

when asked about his name after stopping 

him, informed that he was Sarfaraz Khan 

s/o Izhar Khan r/o 95/35 Pench Bagh, P.S. 

Begum Ganj, District Kanpur. Sarfaraz 

Khan was having one black polybag and 

after checking inside the said polybag, 

one kilogram Nepali ''Charas' was found.  
 

 23.  However, on a perusal of 

Annexure 1 of the supplementary 

affidavit dated 18.04.2019 filed by 

respondent no. 7, it is evident that, as a 

matter of fact, the daughter of Chote Lal 

Madesia was missing and the subordinate 

official deployed with the then Minister of 

Housing & Urban Development wrote a 

letter dated 12th June, 2003 to 

Superintendent of Police, Bahraich for 

making effective efforts for recovery of 

girl and registering of the case. It is also 

evident from the record that a telegram 

was also sent by the brother of respondent 

no. 7, Riyazuddin on 18th June, 2003 to 

various authorities that his nephew 

Sarfaraz Khan had been taken into 

custody by the police deployed at P.S. 

Nawabganj, District Bahraich and he 

might be implicated in the fake case.  
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 24.  It is also evident from the record 

that in relation to the Case Crime No. 202 

of 2003 (supra), Sub Inspector Shrinath 

Yadav was appointed as Investigating 

Officer, who prepared the charge sheet on 

6th July, 2003, which was numbered as 

62 of 2003 and filed it in the court below 

(Annexure 4 to the petition), on which the 

trial court took cognizance on 28th July 

2003. In the meantime, respondent no. 7 

and his family members were running from 

pillar to post and moving applications to 

several authorities including the Chairman, 

Human Rights Commission, New Delhi. 

The copy of the complaint is appended as 

Annexure 5 to the petition. It is also relevant 

to mention here that the said complaint was 

forwarded by the Human Rights 

Commission to the Superintendent of 

Police, Bahraich, who directed the inquiry 

to be conducted by Circle Officer, Nanpara. 

In the said inquiry report also, it is clearly 

emerged that Sarfaraz Khan was running a 

restaurant at Nawabganj. In the complaint 

of the respondent no. 7, it was the specific 

allegation that Sarfaraz Khan and Sarita 

d/o Chote Lal Madesia were in love, but 

since Chote Lal Madesia was not agreed 

with their relations, therefore, Sarfaraz 

Khan and Sarita started living at Mohalla 

Mahlipura, District Bahraich in the house 

of Abdul Karim. Due to interference of 

the subordinate official of the Minister of 

the State Government, on the initiative of 

Chote Lal Madesia, Sarfaraz Khan and 

Sarita were recovered on 16th March, 

2003 at 4 p.m., which was evidenced by 

a large number of persons and were 

brought to the police station and the girl 

was handed over to her parents forcefully 

and Sarfaraz Khan was beaten brutally 

on the direction of petitioner no. 1 and 

thereafter he was booked in a false case 

by planting one kilogram Nepali 

''Charas'.  

 25.  Further, from the report dated 

17th November, 2003 of the Circle 

Officer, Nanpara, it is evident that in their 

statements, Hazi Mohammad Ali, Mohd. 

Arif, Dr. Intezar r/o Nawabganj have 

specifically stated that it was the S.H.O. 

himself, who while interacting with them, 

informed that Sarfaraz Khan had enticed 

away the girl of Chote Lal Madesia. 

Chote Lal Madesia had also stated in his 

statement that Sarfaraz Khan was living in 

Kasba Nawabganj since last six years and 

was running a restaurant in the shop of his 

cousin brother since last two years. He 

had also admitted that the news item in 

relation to the Sarfaraz Khan and his 

daughter was published in the news paper 

and submitted that it was false news. 

Chote Lal Madesia had further stated that 

his elder daughter, Pinki was married four 

years ago, but when asked about his 

daughter Sarita, he stated that she was 

married at Nepal and was living in her in-

laws house since one month.  
 

 26.  Apparently, in the conclusion part 

of the inquiry, Circle Officer, Nanpara has 

not given any finding about the elopement 

of Sarfaraz Khan and Sarita, and only 

submitted that Sarfaraz Khan was arrested 

in Case Crime No. 202 of 2003 under 

Section 8/20 NDPS Act, in which charge 

sheet was filed and the trial is pending 

before the court concerned after taking 

cognizance and, therefore, there is no 

requirement for further investigation of the 

matter by the C.B.C.I.D.  
 

 27.  It is also evident from the record 

that in pursuance of the Government 

Order dated 24.12.2003, the investigation 

was started by the Inspector, C.B.C.I.D., 

respondent no. 5 after giving the proper 

application to the court concerned on 8th 

April, 2004 and had submitted the final 
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report in Case Crime No. 202 of 2003. 

Respondent no. 5, when, after proper 

investigation, found guilt of police officials, 

who implicated Sarfaraz Khan in a false case, 

requested the S.H.O. concerned to lodge the 

F.I.R. against them. Second Investigating 

Officer of Case Crime No. 202 of 2003, i.e., 

respondent no. 5 prepared Parcha no. 8 on 

21.12.2004 with the finding that during 

investigation, it was found that the illicit 

''Charas' was planted on Sarfaraz Khan and he 

was challaned on 18.06.2003 on the behest of 

petitioner no. 1, then Station House Officer. It 

has further been mentioned by respondent no. 

5 in his letter dated 10.02.2005 that the final 

report/ charge sheet was sent for approval to 

the Director General of C.B.C.I.D., which has 

been approved for submitting in the court 

concerned. The letter dated 10.02.2005, for 

ready reference, is reproduced as under:  
 

  "5- vijk/k 'kk[kk ds lEiw.kZ foospuk ls 

ik;k x;k fd vfHk;qDr ljQjkt dLck uokcxat esa 

pk; ehBk uedhu dh nqdku djrk Fkk mlds nqdku 

ds cxy Jh NksVs yky egsf'k;k dh edku gS Jh 

NksVs yky dh o;Ld iq=h lfjrk mQZ fiadh ls izse 

lEcU/k gksus ds dkj.k ,d nwljs dh jtkeanh ls 

fnukad 10-6-03 dks dLck uokcxat NksMdj cgjkbp 

'kgj essa fdjk;s ds edku ysdj crkSj ifr iRuh jg 

jgs Fks] yMdh ds firk NksVs yky dh f'kdk;r ij 

,l0vks0 uokcxat e; QkslZ fnukad 16-6-03 dks 

cgjkbp 'kgj ls vfHk0 ljQjkt o yMdh dks muds 

lkeku lfgr idMdj Fkkuk uokcxat ykdj fnukad 

18-6-03 rd cstk fgjklr esa j[ks rFkk yMdh dks 

tcju mlds ekrk firk dks lqiqnZ dj ljQjkt ds 

nwdku dh rksM QksM dj muds ikl ls QthZ pjl 

dh cjkenxh fn[kk;s gS vijk/k 'kk[kk dh foospuk ls 

vfHk0 ds fo:) /kkjk 8@20 ,u0Mh0ih0,l0 ,sDV 

dk vijk/k izekf.kr ugha ik;k x;kA vr% foospuk 

tfj, vfUre fjiksVZ lekIr dj foospuk dh dk;Zokgh 

ls U;k;ky; dks voxr djk;k tk jgk gS fd 

LFkkuh; iqfyl }kjk vfHk0 ljQjkt ds fo:) izsf"kr 

lh ,l vUrxZr /kkjk 8@20 ,u0Mh0ih0,l0 ,sDV 

ij fopkj.k xq.k nks"k ds vk/kkj ij fd;k tk;A  
  foospuk lekIr dj nks"kh deZpkjh ds 

fo:) foHkkxh; dk;Zokgh@vfHk;ksx vafdr gsrq 

i=kpkj lacaf/kr dh gksxh  

  layXud  
  1- jks0[kkl 1 odZ  
  2- ,Q0vkj0 3@2005 1 odZ  
  3- vkns'k ,l0ih0lh0ch0lh0vkbZ0Mh0 

Nk;kizfr 1 odZ  
                                                                               

g0 viBuh;  
10-2-05"  
 

 29.  Thereafter, the written complaint 

was given to the Station Officer, P.S. 

Nawabganj, District Bahraich for lodging of 

the F.I.R. against the accused officials on 

10th February, 2005, but the same was not 

registered and only when the Sector Officer, 

C.B.C.I.D., Gorakhpur wrote a letter to the 

Superintendent of Police, Bahraich for 

lodging the F.I.R., then only the impugned 

F.I.R. as Case Crime No. 67 of 2005 was 

registered on 19th February, 2005 against 

the petitioners herein.  
 

 30.  Now before dealing with the first 

issue that the investigation cannot be 

transferred on the request of an accused, it 

is requisite to first go through the U.P. 

Police Regulations. As per the provisions 

of para 107 of U.P. Police Regulations, 

Investigating Officer of a case is under an 

obligation to conduct the investigation to 

find out the truth and not merely to obtain 

convictions. He must not prematurely 

commit himself to any view of the facts 

for or against any person and though he 

need not go out of his way to hunt an 

evidence for the defence in a case in 

which he has satisfactory grounds for 

believing that an accused person is guilty, 

he must always give accused persons an 

opportunity of producing defence 

evidence before him, and must consider 

such evidence carefully, if produced.  
 

 31.  Para 107 of the U.P. Police 

Regulation is reproduced as under:  



2 All.               Sub Inspector Parshu Ram Dohre & Ors. Vs State of U.P. & Ors.  1273 

  "107. An investigating officer is 

not to regard himself as a mere clerk for 

the recording of statements. It is his duty 

to observe and to infer. In every case he 

must use his own expert observations of 

the scene of the offence and of the general 

circumstances to check the evidence of 

witnesses, and in cases in which the 

culprits are unknown to determine the 

direction in which he shall look for them. 

He must study the methods of local 

offenders who are known to the police 

with a view to recognizing their 

handiwork, and he must be on his guard 

against accepting the suspicions of 

witness and complainants when they 

conflict with obvious inferences from 

facts. He must remember that it is his duty 

to find out the truth and not merely to 

obtain convictions. He must not 

prematurely commit himself to any view 

of the facts for or against any person and 

though he need not go out of his way to 

hunt a evidence for the defence in a case 

in which he has satisfactory grounds for 

believing that an accused person is guilty, 

he must always give accused persons an 

opportunity of producing defence 

evidence before him, and must consider 

such evidence carefully if produced. 

Burglary investigations should be 

conducted in accordance with the special 

orders on the subject."  
 

 32.  In the present case, the grievance 

of respondent no. 7 was that the police 

personnels arrested Sarfaraz along with 

the daughter of Chote Lal Madesia, 

namely, Sarita, on the basis of the letter of 

subordinate official of the Minster of the 

State Government and the girl was handed 

over to her parents forcefully. Thereafter, 

Sarfaraz was challaned under the 

provisions of Sections 8 and 20 of the 

NDPS Act by planting ''Charas'. Under 

the directions of Human Rights 

Commission given on the complaint of 

respondent no. 7, an inquiry was 

conducted by the Circle Officer, Nanpara. 

During the enquiry, statements of local 

residents of Nawabganj, place of incident, 

namely, Hazi Mohammad Ali, Mohd. 

Arif, Dr. Intezar were recorded. While 

interacting with them, they had 

categorically informed that they were 

called in the month of June by the S.O. 

and when they went to police station, S.O. 

asked them that Sarfaraz enticed away the 

girl of Chote Lal Madesia and also 

directed for cooperation in the recovery of 

girl and the arrest of Sarfaraz. However, 

in the conclusion part of the inquiry 

report, Circle Officer, Nanpara had not 

given any findings in relation to the 

ingredients of the complaint of respondent 

no. 7. The Investigating Officer had 

observed that Sarfaraz was arrested since 

illicit ''Charas' was recovered from him, as 

such, he was challaned in Case Crime No. 

202 of 2003 (supra). Circle Officer, 

Nanpara also recommended in his report 

dated 17th November, 2003 that it is not 

needed to conduct any 

enquiry/investigation from the C.B.C.I.D., 

mentioning that the allegations levelled in 

the complaint of respondent no. 7 are 

incorrect.  
 

 33.  While going through the 

judgments relied by the learned counsel 

for the petitioners in support of his 

submission that the accused person or his 

family members cannot request for 

transfer of investigation, viz., CBI Vs. 

Rajesh Gandhi (supra), Sandeep Kumar 

Yadav (supra), Smt. Reena (supra), Jeet 

Singh (supra), Parvez Ahmad (supra) 

and Shweta Pandey (supra), we find that 

though in these judgments, it has been 

observed that the accused person does not 
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have the right to choose the Investigating 

Agency, but the issue, that if the accused 

has falsely been implicated by the police 

officials, then also he cannot request for 

the fair investigation, has not been dealt 

with. Therefore, the decisions of the 

aforesaid judgments are not applicable in 

the present case.  
 

 34.  Learned counsel for the 

petitioners has also placed reliance on the 

Government Orders dated 5th September, 

1995 and 22nd October, 2014 in support 

of his submission.  
 

 35.  From a perusal of the 

Government Order dated 5th September, 

1995, it is evident that the State 

Government has itself made it clear that, 

in case, it is found to be difficult to 

conduct impartial investigation by the 

local police, then the investigation can be 

transferred. In the present case, the 

allegations were levelled against the 

police personnels itself, who were posted 

in the concerned district and in such 

circumstances, Sarfaraz and his family 

members, who are the victims, had 

requested for transfer of the investigation.  
 

 36.  A Constitutional Bench of the 

Hon'ble Supreme Court in the case of State of 

West Bengal & Ors. Vs. Committee for 

Protection of Democratic Rights, West 

Bengal & Ors., (2010) 3 SCC 571 has 

explicitly held that the victim also has the right 

to pray for transfer of the investigation and the 

State has a duty to ensure the human rights of 

a citizen providing for fair and impartial 

investigation against any person accused of 

commission of a cognizable offence, which 

may include its own officers.  
 

 37.  Relevant portion of the judgment 

is quoted hereunder:  

  (ii) Article 21 of the 

Constitution in its broad perspective seeks 

to protect the persons of their lives and 

personal liberties except according to the 

procedure established by law. The said 

article in its broad application not only 

takes within its fold enforcement of the 

rights of an accused but also the rights of 

the victim. The State has a duty to 

enforce the human rights of a citizen 

providing for fair and impartial 

investigation against any person 

accused of commission of a cognizable 

offence, which may include its own 

officers. In certain situations even a 

witness to the crime may seek for and 

shall be granted protection by the State. 
(emphasized by us)  
 

 38.  In view of aforesaid facts and 

circumstances, constitutional right of an 

accused cannot be curtailed. As the 

specific allegations of sending the 

Sarfaraz to jail in the false case by 

planting the ''Charas', were levelled 

against the petitioners, who were the 

police personnels, in such circumstances, 

even the accused person, i.e., Sarfaraz or 

his family members are having all the 

rights to pray for fair investigation and the 

''fair investigation' includes the 

ingredients for transfer of the 

investigation and there is no illegality in 

transferring the investigation on the 

request of the family members of the 

accused, who were being the victim of the 

incident. Hence, the first argument of the 

learned counsel for the petitioners has no 

legs to stand and is hereby rejected.  
 

 39.  On the point of second 

argument, it is found that the police of 

State of U.P. is governed by the Police 

Act, 1861, because it has not enacted any 

Police Act of its own. In Section 1 of the 
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Act, the word 'Police' is defined to include 

all persons who shall be enrolled under 

the Act and the words ''general police 

districts' are defined to embrace any 

presidency, State or place, or any part of 

any presidency, State or place, in which 

the Act shall be ordered to take effect. 

Section 3 of the Indian Police Act 

provides as under:  
 

  "3. The superintendence of the 

police throughout a general police-district 

shall vest in and, shall be exercised by the 

State Government to which such district is 

subordinate; and except as authorised under 

the provisions of this Act, no person, officer 

or Court shall be empowered by the State 

Government to supersede or control any 

police functionary."  
 

 40.  The general power of 

superintendence as conferred by Section 3 

of the Act would comprehend the power 

to exercise effective control over the 

actions, performance and discharge of 

duties by the members of the police force 

throughout the general district. The word 

"superintendence" would imply 

administrative control enabling the 

authority enjoying such power to give 

directions to the subordinate to discharge 

its administrative duties and functions in 

the manner indicated in the order.  
 

 41.  In terms of Section 3 of the 

Police Act, 1861 when read with Section 

36 of the Code of Criminal Procedure, the 

State has ultimate supervisory jurisdiction 

over the investigation of an offence and if 

it intends to hand over further 

investigation to other Investigating 

Agency, even after filing of the charge 

sheet, it may do so. An order of further 

investigation in terms of Section 173(8) of 

the Code by the State in exercise of its 

jurisdiction under Section 36 of the Code 

read with Section 3 of the Police Act 

stands good.  
 

 42.  Sections 36 and 173(8) Cr.P.C. 

read as under:  
 

  "36. Powers of superior 

officers of police.--Police officers 

superior in rank to an officer in charge of 

a police station may exercise the same 

powers, throughout the local area to 

which they are appointed, as may be 

exercised by such officer within the limits 

of his station."  
  "173. Report of police officer 

on completion of investigation.--  
  (1) ..... ...... ......  
  (8) Nothing in this section shall 

be deemed to preclude further 

investigation in respect of an offence after 

a report under sub-section (2) has been 

forwarded to the Magistrate and, where 

upon such investigation, the officer in 

charge of the police station obtains further 

evidence, oral or documentary, he shall 

forward to the Magistrate a further report 

or reports regarding such evidence in the 

form prescribed; and the provisions of 

sub-sections (2) to (6) shall, as far as may 

be, apply in relation to such report or 

reports as they apply in relation to a report 

forwarded under sub-section (2)." 
 

 43.  Hon'ble Supreme Court in the case 

of Amrutbhai Shambhubhai Patel (supra) has 

held that the Investigating Agency/Officer is 

authorised to make further investigation in 

exercise of its statutory jurisdiction under 

Section 173(8) Cr.P.C. after informing the 

court and obtaining its approval at any stage 

of proceeding. 
 

 44.  In such circumstances, we have 

no hesitation in holding that once an 
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Investigating Agency has submitted a 

police report/charge sheet under Section 

173(2) Cr.P.C. and the court has taken 

cognizance of the offence, the State 

Government is competent enough to pass 

an order directing for further investigation 

by another Investigating Officer without 

taking leave from the court concerned, but 

it is the duty of the Investigating officer to 

inform the Court before going ahead in 

pursuance of the order of the State 

Government for further investigation. In 

the present case, the court was duly 

informed by the respondent no. 5, Nihal 

Prasad-Investigating Officer, before 

starting further investigation. Thus, the 

decisions relied by learned counsel for the 

petitioners on this point are not applicable 

in the present case and there is no 

illegality in the order passed by the State 

Government or in conducting the further 

investigation by respondent no. 5 in 

pursuance of the impugned Government 

Order dated 24.12.2003. Second argument 

also does not have any force and is hereby 

rejected.  
 

 45.  In relation to the third question 

that whether a police officer belonging to 

any Investigating Agency can lodge any 

other F.I.R. on the basis of the conclusion of 

the investigation of a crime, it has been 

brought into the notice of the Court by the 

learned A.G.A., Shri Sachindra Pratap 

Singh that the Director General of Police, 

U.P. issued a Circular being D.G. 21/16 

dated 26.04.2016 that in relation to one 

incident, multiple F.I.R.s cannot be 

registered, but, in case, any cross version is 

found, then fresh F.I.R. has to be lodged and 

there is no illegality in the same.  
 

 46.  In the present case, in pursuance 

of the Government Order dated 

24.12.2003, further investigation was 

conducted by respondent no. 5, Investigating 

Officer, C.B.C.I.D. in Case Crime no. 202 of 

2003 (supra), who found that, as a matter of 

fact, Sarfaraz and Sarita went away against 

the wishes of her father, Chote Lal Madesia, 

as a result, on the interference of official of 

one Minster of the State Government, 

Sarfaraz and Sarita were recovered and 

Sarita was handed over to her father and 

Sarfaraz was illegally challaned by planting 

'Charas' in the aforesaid case and police 

report was submitted in the court below. In 

these circumstances, a request was made by 

respondent no. 5 for lodging F.I.R. against 

the petitioners, as a result of which, the F.I.R. 

as Case Crime No. 67 of 2005, P.S. 

Nawabganj, District Bahraich under Sections 

342, 379, 427, 467, 468, 471, 120-B IPC and 

U/S 8/20/29 NDPS Act, Police Station 

Nawabganj, District Bahraich was lodged 

and there is no illegality in lodging the F.I.R. 

as Case Crime No. 67 of 2005 (supra) 

against the petitioners.  
 

 47.  For the facts and discussions 

made above, writ petition has no merit 

and is accordingly, dismissed. 

Consequences to follow.  
---------- 
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A. Representation of People Act, 1951- 

Section 81(3), 81(1) and 86(1) - Copy of 
election petition served upon the 
Respondent No.1 not attested by the 

petitioner to be the true copy of the original 
petition - Provisions of Section 86 of the Act 
are mandatory and must be complied with 

in letter and spirit. (Para 47,49 52,54, 58 & 59) 
 
Representation of People Act, 1951-Section 

81(3) , 81(1) and 86 - Analysis of Sub Section 
(3) of Section 81 would reveal that every 
election petition should be accompanied by as 

many copies as there are respondents and 
that every copy should be attested by the 
petitioner to be a true copy of the petition 

under his own signature. If these requirements 
are not followed strictly and literally, it would 
result in dismissal of the election petition 
without any trial as provided by Section 86 of 

the Act. 
 
 A perusal of the certified copy of the election 

petition as served upon the respondent No.1 
reveals that it has not been attested by the 
petitioner to be a true copy of the original 

petition. 
 
Since the provisions of Section 86 of the Act 

are mandatory and must be complied with in 
letter and spirit, the election petition is liable 
to be dismissed for non-compliance of Section 

81(3) of the Act with cost of Rs.25,000/- to be 
deposited with the registry of the Court 
 

Election Petition dismissed with cost (E-3) 
 
Case law relied upon/discussed: - 
 

1. Sharif-Ud-Din Vs Abdul Gani Lone AIR 1980 SC 303 
 
2. Rajendra Singh Vs Usha Rani AIR 1984 SC 956 

 
3. Shitla Prasad Sonkar Vs Arun Kumar Nehru 
& ors. AIR 1987 Alld. 51 

(Delivered by Hon’ble Ashok Kumar, J.) 
 

 1.  This election petition has been 

filed by the petitioner arising out of 

election to 124 Bareilly City Assembly 

Constituency held in March, 2017 and the 

result of which was declared in which the 

respondent no. 1 was declared elected.  
 

 2.  Brief facts of the case are that the 

petitioner has filed the nomination paper to 

contest the election to 124 Bareilly City 

Assembly Constituency. The petitioner 

claims that he has deposited security amount 

and has also submitted his detailed affidavit, 

additional affidavit and the revised affidavit.  
 

 3.  The petitioner claims that he 

opened a fresh bank account and had 

complied all other conditions as instructed 

by the returning officer.  
 

 4.  It is submitted by the petitioner 

that on 30.01.2017 the Returning Officer 

has rejected his nomination on the ground 

that in the revised affidavit in part 'Kha', 

in Column '8 Kha (iii)' Columns 5,6,7 and 

8 are left blank by the petitioner. The 

petitioner claims that there was no 

concealment as alleged.  
 

 5.  The petitioner therefore claims 

that the omission in part A, as pointed out 

by the Returning Officer, may be fatal but 

not in part B, which is exclusively 

founded on part A.  
 

 6.  He therefore claims that in view 

of the aforesaid, the affidavit filed by the 

petitioner can not be treated either 

incomplete or defective therefore the 

rejection of nomination paper by the 

Returning Officer was uncalled for and 

arbitrary as such dictatorial exercise of 

power.  
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 7.  The nomination paper of the 

petitioner was scrutinized by the 

Returning Officer and the Returning 

Officer has found that the same was 

inadequate and incomplete, hence the 

same was rejected.  
 

 8.  The objection filed by the 

petitioner dated 30.01.2017 against the 

rejection of his nomination was dealt with 

by the Returning Officer and the 

Returning Officer has reiterated his 

decision rejecting the nomination paper 

filed by the petitioner holding that the 

petitioner is disqualified to be chosen to 

fill the Assembly seat in question.  
 

 9.  The respondent no. 1 was 

declared elected.  
 

 10.  Against the order declaring the 

respondent no. 1 as elected Member of 

Legislative Assembly the present election 

petition has been filed by the petitioner 

with the allegation that the respondent no. 

1 committed corrupt practice of undue 

influence upon the Returning Officer as a 

result of which the petitioner's nomination 

paper was rejected.  
 

 11.  This election petition was 

nominated to this Court by Hon'ble the 

Chief Justice and thereafter the same was 

listed with the consent of the respective 

parties on 22nd September, 2017. After 

22.09.2017 the petition was not listed on 

the date fixed as such was listed only on 

02.02.2018 with the office report.  
 

 12.  On the request of the petitioner, 

who appeared personally, the notice was 

issued to the respondent no. 1 under Rule 

5 of Chapter XV-A of the Rules of the 

Court. Office was directed to send the 

notice through R.P.A.D. and the matter 

was directed to be listed on 23.03.2018. 

The office has submitted its report dated 

23.03.2018. The office report indicates 

that neither the acknowledgement nor 

undelivered notices has been returned 

back.  
 

 13.  The petition thereafter has been 

taken up on 06.04.2018 when an 

amendment application has been filed on 

behalf of the petitioner by one Sri Arvind 

Singh, who claims that he is the clerk of 

the counsel who has filed the vakalatnama 

on behalf of the petitioner.  
 

 14.  In the said affidavit, it has been 

mentioned that the respondent no. 1 has 

shifted his clinic to other place and 

therefore it was prayed (in the said 

amendment application/affidavit) that the 

details of the respondent no. 1 requires the 

amendment in the original election 

petition as also the new addresses.  
 

 15.  The petitioner was present when 

the aforesaid proceedings were taken up.  
 

 16.  During the aforesaid proceedings 

the counsel has filed the vakalatnama on 

behalf of the respondent no. 1 and since the 

averments of the amendment application / 

affidavit were doubtful, it was directed by 

the Court to the counsel who had filed the 

amendment application to file a proper 

amendment application disclosing the 

source of the contents / change of addresses 

of the respondent no. 1 and since the 

petitioner himself was present he was 

directed to file the proper affidavit.  
 

 17.  The proceedings on 06.04.2018 

were held even after advocates' strike as 

the petitioner himself appeared and with 

the consent of the parties the matter was 

listed for 27.04.2018.  



2 All.                               Rakesh Agarwal Vs Dr. Arun Kumar & Anr.  1279 

 18.  The office report dated 

27.04.2018 indicates that the registered 

post AD was neither received back nor 

undelivered notice has been returned 

back. However, the Court has proceeded 

as the counsel for respondent no. 1 

appeared and accordingly the amendment 

application was allowed and the petitioner 

was allowed to carry out the necessary 

amendments.  
 

 19.  Thereafter, as jointly agreed, the 

case was directed to be listed in the third 

week of May, 2018. On 25.05.2018 the 

petition was listed and an application 

without an affidavit was filed on 

25.05.2018 by the petitioner.  
 

 20.  The Court has directed the 

petitioner to file an affidavit in support of 

his application. The petitioner however 

has insisted for acceptance of the said 

application without an affidavit.  
 

 21.  The following detailed order has 

been passed on 25.05.2018:-  
 

  "An application dated 25th 

May, 2018 is filed by the petitioner Sri 

Rakesh Agarwal which is not supported 

by an affidavit.  
  Sri Rakesh Agarwal, petitioner 

is directed to file this application 

supported by an affidavit but he has 

stated that this application may be taken 

on record even without supported by an 

affidavit. The court has noticed that 

several original documents are annexed 

along with this application. According to 

the Court legible photostate copies should 

by filed supported by an affidavit.  
  This application be taken on 

record and whenever a fresh application 

along with photostat copy of all the 

documents supported by an affidavit, is 

filed the same be taken on record and if 

the petitioner desires the original copies 

enclosed with this application be returned 

to the petitioner.  
  In paragraph nos.5, 6, 8, 9, 12, 

13, 14, 15, 17, 18, 19 and 20, in the 

instant election petition, the petitioner has 

made several allegations against Sri 

Manoj who was the Returning Officer.  
  The petitioner has informed the 

Court that Sri Manoj, the Returning 

Officer, who has conducted the election 

which was held in March, 2017, is now 

posted as Chief Revenue Officer at 

Deoria.  
  Let notice be issued to Sri 

Manoj, now posted as Chief Revenue 

Officer, Deoria.  
  Petitioner shall take steps for 

service of notice through speed post 

within three days.  
  Office is directed to send the 

notice to Sri Manoj, Chief Revenue 

Officer Deoria, who was Returning 

Officer of the U.P. Legislative Assembly 

election held in the month of March, 2017 

of District Bareilly (City). Sri Manoj may 

file counter affidavit within six weeks.  
  List this petition on 10th August, 

2018.  
  Sri Ankit Saran, Advocate 

representing the respondent no.1 is directed 

to file counter affidavit within six weeks. A 

copy of the counter affidavit be served upon 

the petitioner through registered post at his 

address given in the election petition. 

Respondent no.2 has not filed any reply so 

far. As a last opportunity six weeks time is 

allowed to him to file the reply."  
 

 22.  The office report dated 

10.08.2018 indicates that the Chief 

Standing Counsel, Sri K.R. Singh has 

filed an affidavit on behalf of Returning 

Officer.  
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 23.  No counter affidavit was filed by 

the respondents and the counsel for the 

respondent no. 2 was not present therefore 

with the consent of the petitioner the date 

has been fixed as 22.10.2018.  
 

 24.  On 22.10.2018 the Court has 

passed the following order:-  
 

  "This Court vide order dated 

25.5.2018 had granted six weeks' time to 

the learned counsel for respondent No.1 

to file the written statement/counter 

affidavit. It was also directed to the 

learned counsel for respondent No.1 to 

serve a copy of the written 

statement/counter affidavit upon the 

petitioner at his registered postal address.  
  Sri Ankit Saran, learned counsel 

for respondent No.1 was not present on 

the last date which was fixed by this 

Court, vide order dated 25.5.2018, being 

10.8.2018.  
  Today when the case is taken 

up, Sri K.R. Singh, learned Additional 

Chief Standing Counsel has informed the 

Court that an application along with an 

affidavit has been filed by Sri Manoj, who 

was the Returning Officer. The said 

affidavit of Sri Manoj is available on 

record. Since the copy of the said affidavit 

filed by Sri Manoj is not served on the 

petitioner, it is hereby directed that the 

same be served upon the petitioner, who 

is personally present, during the course of 

the day.  
  Sri Ankit Saran, learned counsel 

representing respondent No.1 has prayed 

for further time to file the reply/written 

statement on behalf of the respondent 

No.1. Three weeks and no more time is 

allowed to respondent No.1 to file the 

counter affidavit/written statement.  
  The petitioner, Sri Rakesh 

Aggarwal, has placed reliance on 

provisions of Civil Procedure Code, 1908 

particularly Order 8 Rule 1, Rule 5, Rule 

10 and has submitted that the Court while 

allowing further time to the respondent 

No.1 may impose the cost.  
  Having heard the learned 

counsel for the parties and the petitioner, 

this Court proposes to fix this petition on 

20.11.2018 with a specific direction that 

on the next date fixed, the counsel for the 

respondent No.1 must file the written 

statement/counter affidavit, a copy of 

which must be supplied to the petitioner 

before 17.11.2018.  
  Let the petition be listed at the 

top of the list on 20.11.2018."  
 

 25.  The case was heard on 

20.11.2018 and the following order has 

been passed in presence of the petitioner 

and the counsel for the respondent:-  
 

  "On the last date, on the request 

of Sri Ankit Saran, who appeared on 

behalf of respondent no.1, three weeks' 

time was granted to him to file the 

reply/written statement on behalf of 

respondent no.1. It was clearly indicated 

that no further time will be allowed to the 

respondent no.1 to file the written 

statement/counter affidavit.  
  In the order dated 22.10.2108 while 

fixing the petition for 20.11.2018 this Court has 

directed the counsel for the respondent no.1 to 

file written statement/counter affidavit on the 

next date fixed which is 20.11.2018 and a copy 

of the said written statement/counter affidavit 

must be supplied to the petitioner before 

17.11.2018.  
  Today Sri K.R. Singh and Sri 

Siddharth Singhal filed their Vakalatnama 

on behalf of respondent no.1 and an 

endorsement is made by Sri Ankit Saran, 

Advocate that he has no objection. The 

said Vakalatnama be taken on record.  
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  The election petitioner, Sri 

Rakesh Agarwal has pointed out that the 

copy of the written statement filed on 

behalf respondent no.1 is served upon him 

today at 3.15 P.M. and apart from the 

written statement, three applications are 

also served upon him, being application 

under Order 7 Rule 11 of C.P.C., under 

Order 6 Rule 11 of C.P.C. read with 

Section 86(1) of the Representation of 

People Act, 1951 and application under 

Section 86(1) of the Representation of the 

People Act, 1951.  
  The election petitioner has 

pointed out that the respondent no.1, in 

fact, has disobeyed the order of this Court 

dated 22.10.2018 and has not 

served/supplied the copy of the written 

statement on or before 17.11.2018, hence 

cost be imposed upon the respondent 

no.1.  
  As requested by the petitioner, a 

week's time is allowed to file the 

replication to the written statement and 

the reply to the aforesaid three 

applications.  
  As jointly prayed by the 

petitioner and learned counsels for the 

respondent no.1, list this petition on 

30.11.2018."  
 

 26.  The office report dated 

30.11.2018 / 06.12.2018 indicates that the 

petitioner has not filed the reply to the 

written statement or the reply to the 

applications filed by the respondent no. 1. 

On the next date fixed when the case was 

listed, after hearing the parties following 

order was passed:-  
 

  "Sri K.R. Singh, learned counsel 

representing the respondent no. 1 has 

filed an application supported by an 

affidavit, a copy of which is served upon 

the petitioner, Sri Rakesh Agarwal today. 

Sri Rakesh Agarwal may file reply, if he 

so desire within ten days.  
  Sri Rakesh Agarwal, the 

petitioner has filed replication, the reply 

to the application supported by the 

affidavit as well as three counter 

affidavits, which are the reply to the 

affidavits/application filed by the 

respondent no. 1. All the aforesaid 

affidavits/applications/replication be 

taken on record.  
  The petitioner, Sri Rakesh 

Agarwal has also filed an affidavit/ reply 

to the counter affidavit filed by Sri Manoj, 

who was the then returning officer, a copy 

of which is served upon the learned 

Additional Chief Standing Counsel, Sri 

K.R. Singh.  
  As prayed by Sri K.R. Singh, 

learned counsel for the respondent no. 1, two 

weeks' time is allowed to file the replies to the 

above counter affidavits/replication filed by 

the petitioner, Sri Rakesh Agarwal.  
  As agreed by the parties, list 

this petition on 11th January, 2019."  
 

 27.  On the next date fixed i.e. on 

11.01.2019, three rejoinder affidavits 

were filed by the respondent no. 1 and 

another rejoinder affidavit was filed by 

the Returning Officer, respondent no. 2.  
 

 28.  A counter affidavit to the delay 

condonation application has been filed by 

the petitioner and the petitioner has 

contested the delay condonation 

application therefore the counsel for the 

respondent no. 1 has prayed for short time 

to file the reply to the counter affidavit. 

The case was adjourned for 23.01.2019.  
 

 29.  On 23.01.2019 the case was 

taken up and was heard and following 

order has been passed fixing 24.01.2019 

for further hearing:-  
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  "In pursuance of the order 

dated 22.10.2018 the respondent no. 1 

has filed the written statement on the date 

fixed, being 20.11.2018 granting the time 

to the respondent no. 1 to file the written 

statement.  
  Though this Court has observed 

that copy of the written statement be 

served/supplied to the petitioner on or 

before 17.11.2018.  
  The written statement filed be 

taken on record. The reply has been filed 

by the petitioner to the affidavit filed by 

the then Returning Officer- Sri Manoj, 

which is also available on record.  
  The petitioner- Sri Rakesh 

Agarwal has filed a counter affidavit to 

the affidavit filed in support of the written 

statement stating therein that the written 

statement is not acceptable for the reason 

that the respondent no. 1 failed to comply 

the order dated 22.10.2018 and failed to 

supply the copy of the written statement to 

the petitioner on or before 17.11.2018 

and the copy of the written submission 

was supplied to the petitioner only on 

20.11.2018 which was the date fixed.  
  The petitioner therefore has 

prayed that the written statement filed by 

the respondent no. 1 is not acceptable as 

the same is filed in contravention of the 

directions of this Court.  
  Sri K.R. Singh, learned counsel 

representing the respondent no. 1 has 

filed the affidavit to the objection filed by 

the petitioner saying therein that there 

was no deliberate delay on the part of the 

respondent no. 1 and in fact the written 

statement was prepared at Allahabad and 

an affidavit was sworn at Allahabad on 

18.11.2018 and since the written 

statement was prepared at Allahabad on 

17.11.2018 and swearing was done on 

18.11.2018, the same practically could 

not be supplied to the petitioner as the 

petitioner resides at District Bareilly and 

as soon as the petitioner reached at 

Allahabad on the date fixed i.e. 

20.11.2018, a copy of the written 

statement was supplied to the petitioner 

on 20.11.2018.  
  I have perused the objections of 

the petitioner and also the reasons given 

by the respondent no. 1 and in my opinion 

neither there was any deliberate default 

on the part of the respondent no. 1 nor 

there was any ill intention, hence the 

objection of the petitioner can not sustain.  
  In view of the aforesaid, this 

Court proposes to proceed the 

proceedings on merit.  
  Put up tomorrow i.e. 24.01.2019 

at 12.00 p.m. for further hearing."  
 

 30.  On 24.01.2019 the matter was 

heard and following order has been 

passed:-  
 

  "Learned counsel for the 

respondent no. 1, Sri K.R. Singh has 

placed reliance of the provisions of 

Section 87 of Representation of People 

Act, 1951 as well as the procedure 

prescribed therein. He has further placed 

reliance of provision of Order 6 Rule 14A 

and Order 7 Rule 19-25 of Amended 

Allahabad Rules.  
  Learned counsel for the respondent 

no. 1 has therefore submitted that instant 

election petition is not maintainable as the 

copy which has been provided/supplied to the 

respondent no. 1 by the petitioner is an 

incomplete document. He has pointed out that 

in the index of the election petition there are 

only 26 pages referred and the copy supplied 

to the respondent no. 1 indicates total number 

of pages of the election petition as 26.  
  During the course of 

proceedings when the counsel for the 

respondent no. 1 has pointed out about 
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irregularity on the part of the petitioner, the 

Court has seen the documents and it is noticed 

that the affidavit filed in support of the 

election petition starts from page 20, which 

runs in three pages and the verification of the 

affidavit is on page 22. Page 23 refers the list 

of the address of the petitioner which is signed 

by the petitioner on 25.04.2017. Page A-3/24 

is a document of the photostat copy of the 

Registration of the petitioner as an Advocate 

which is issued by the Bar Council of U.P. 

Allahabad. Next to the above document is the 

list of all document on which the petitioner 

relies as evidence in support of his claims 

which starts from page A-3/25 to A-3/ 28 

which is also signed by the petitioner and the 

date is mentioned being 25.04.2017. The last 

paper is the document in which the number is 

mentioned as A-3/29 which is the receipt 

issued by the registry/ tender notice 

acknowledging the deposit of Rs. 2000/- made 

by the petitioner on 25.04.2017.  
  The contention of the counsel 

for the respondent no. 1 is that the 

petitioner has not proceeded in 

accordance with law as he failed to 

provide the address of service.  
  In the aforesaid background the 

petitioner- Sri Rakesh Agarwal has 

prayed as also the counsel for the 

respondent no. 1, Sri K.R. Singh that both 

of them may be permitted to go through 

peruse the original complete record of the 

election petition.  
  In view of the aforesaid, the 

respondent no. 1 and the petitioner are 

allowed to proceed in the matter and 

adopt the appropriate steps for 

permission by the appropriate authority / 

registry authority to permit them for 

inspection of all the original records.  
  As agreed and prayed by Sri 

Rakesh Agarwal and learned counsel for 

the respondent no. 1, Sri K.R. Singh, list 

this case again on 27th February, 2019.  

  In the meantime the petitioner 

and the respondent no. 1 will inspect the 

original record."  
 

 31.  On the next date fixed i.e. on 

27.02.2019 an application supported by 

an affidavit was filed under Section 86(1) 

of the Representation of People Act, 1951 

(herein after referred as 'The Act') by the 

respondent no. 1.  
 

 32.  Along with the application / 

affidavit two documents are enclosed, 

which are, the complete copy of the 

election petition filed by the petitioner 

which was served upon the respondent no. 

1 in original being annexure 1 to the 

affidavit and the certified copy of the 

election petition, which is obtained by the 

respondent no. 1 from the office of the 

registry of this Court.  
 

 33.  The petitioner prayed and was 

allowed ten days time to file the reply to 

the said application / affidavit filed by the 

respondent no. 1 and with the consent of 

the parties the case was fixed on 

15.03.2019.  
 

 34.  On 15.03.2019, On the request 

of the petitioner, the case was adjourned 

and following order has been passed:-  
 

  "Sri Saroj Giri, Advocate 

associated with the chamber of Mr. Mayank 

Agarwal, Advocate, who previously 

represents the petitioner- Sri Rakesh 

Agarwal has informed the Court that the 

petitioner- Sri Rakesh Agarwal, who was 

appearing in person before this Court in the 

instant election petition, is not feeling well, 

therefore he has requested him to request the 

Court to pass over the case today.  
  This case is specially fixed by 

this Bench on the request of Sri Rakesh 
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Agarwal for today vide order dated 

27.02.2019.  
  Since the petitioner, who himself 

is arguing his case is not well, the case is 

passed over for the day.  
  List this petition after four 

weeks."  
 

 35.  When the case was listed on 

29.05.2019 it was again adjourned on the 

request of the petitioner as he was not 

feeling well and therefore on his request 

the case was fixed for 31.05.2019.  
 

 36.  On 31.05.2019, a counter 

affidavit has been filed by the petitioner 

to the application / affidavit filed by the 

respondent no. 1 under Section 86(1) of 

'The Act'.  
 

 37.  On the request of the counsel for 

the respondent no. 1 three weeks time was 

allowed to file the rejoinder affidavit to 

the counter affidavit and as jointly agreed 

the date was fixed for 12.07.2019.  
 

 38.  On 12.07.2019, two weeks and 

no more time was allowed to respondent 

no. 1 to file the rejoinder affidavit and as 

jointly agreed the date was fixed for 

02.08.2019. The rejoinder affidavit is 

filed on 02.08.2019.  
 

 39.  The case is heard at length on 

02.08.2019.  
 

 40.  Learned counsel for the 

respondent no. 1 has submitted that the 

copy of the election petition served upon 

the respondent no. 1 is not the true copy 

of the election petition, which has been 

filed by the petitioner before this Court.  
 

 41.  According to the counsel for the 

respondent no. 1, the original copy of 

election petition contains two extra pages, 

which are not part of the copy of the 

election petition served / supplied by the 

petitioner to the respondent no. 1. It is 

contended by the counsel for the 

respondent no. 1 that the copy of the 

election petition was made available / 

filed by the petitioner himself in the 

registry of this Court. He has submitted 

that the petitioner has not made any 

endorsement on the copy of the election 

petition served upon the respondent no. 1 

that it is the true copy of the original 

election petition.  
 

 42.  Learned counsel for the 

respondent no. 1, has submitted that the 

petitioner therefore has not complied with 

the mandatory provisions of Section 81(3) 

of Representation of People Act, 1951. He 

has referred the provision of Section 81(1) 

of the Representation of People Act, 

1951, which reads as follows:-  
 

  "Section 81. Presentation of 

petitions.- (1) An election petition calling 

in question any election may be presented 

on one or more of the grounds specified in 

[sub-section (1)] of Section 100 and 

Section 101 to the [High Court] by any 

candidate at such election or any elector 

[within forty-five days from, but not 

earlier than the date of election of the 

returned candidate or if there are more 

than one retured candidate at the election 

and dates of their election are different, 

the later of those two dates].  
  Explanation.- In this sub-section, 

"elector" means a person who was entitled to 

vote at the election to which the election 

petition relates, whether he has voted at such 

election or not."  
 

 43.  Learned counsel for the 

respondent no. 1 has placed reliance of 
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the provision of Sub Section (3) of 

Section 81, which reads as follows:- 
 

  "Section 81(3). Every election 

petition shal be accomplanied by as many 

copies thereof as there are respondents 

mentioned in the petition and every such 

copy shall be attested by the petitioner 

under his own signature to be a true copy 

of the petition."  
 

 44.  Learned counsel for the 

respondent no. 1 has also placed reliance 

of the provision of Section 86 of 'The 

Act'.  
 

 45.  Section 86 of the Act of 1951 

provides the trial of election petitions. 

Sub Section (1) of Section 86 reads as 

follows:-  
 

  "Section 86. Trial of election 

petitions. (1) The High Court shall dismiss an 

election petition which does not comply with 

the provisions of Section 81 or Section 82 or 

Section 117.  
  Explanation.- An order of the High 

Court dismissing an election petition under 

this sub-section shall be deemed to be an 

order made under clause (a) of Section 98."  
 

 46.  Learned counsel for the 

respondent no. 1 therefore submits that 

while deciding the election petition the 

Court possess no common law power. He 

has further submitted that the statutory 

requirements of the election law must be 

strictly observed and complied with.  
 

 47.  Learned counsel for the 

respondent no. 1 therefore submits that in 

view of the provision of Section 81 and 

Section 86 of the Act the present election 

petition is not maintainable as such is 

liable to be dismissed.  

 48.  The Court thereafter has asked 

the petitioner to submit his reply to the 

objection about the maintainability of the 

present election petition. The petitioner 

who appeared in person instead of 

replying the arguments and the objections 

of the counsel for the respondent no. 1 has 

stated that he do not want to give any 

reply to the objection / submission of the 

counsel for the respondent no. 1 and has 

submitted that this Court should not 

proceed further in the matter and to 

release the case. The Court thereafter has 

asked the petitioner that why such 

irrelevant submission is made by the 

petitioner, the petitioner has repeated 

again and again for release of the case.  
 

 49.  Analysis of Sub Section (3) of 

Section 81 would reveal that every 

election petition should be accompanied 

by as many copies as there are 

respondents and that every copy should be 

attested by the petitioner to be a true copy 

of the petition under his own signature. If 

these requirements are not followed 

strictly and literally, it would result in 

dismissal of the election petition without 

any trial as provided by Section 86 of the 

Act.  
 

 50.  In the instant case the main point 

raised by the respondent no. 1 was that 

the sets of copies, which were filed by the 

election petitioner before this Court are 

different then those copies, which are 

made served by the petitioner upon the 

respondent no. 1.  
 

 51.  The admitted fact is that the 

petitioner has filed two sets of copy of the 

election petition in the High Court 

Registry. The first / original copy of the 

election petition contains first 17 pages, 

which are numbered by hand by sketch 
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pen thereafter page 18 and 19 is the 

affidavit filed and signed by the 

petitioner. Page 20 is another affidavit 

filed by the petitioner in support of 

allegations of corrupt practice and page 

20 and 21 are also marked by sketch pen, 

whereas the next page, which provides the 

verification part is not marked by sketch 

pen. The signature of the petitioner are on 

two places on unnumbered page and the 

date has been mentioned as 25th Day of 

April, 2017 and the time is mentioned by 

hand in blue ink as " at April 1.40 p.m."  
 

 52.  After the unnumbered page, 

another page is tagged, which provides 

the list of address of the petitioner in 

which the details are mentioned and the 

petitioner has signed at the middle and the 

date is mentioned as 25.04.2017, 

thereafter page 22 is tagged, which is 

numbered by sketch pen which provides 

the identification ID of the petitioner 

issued by the Bar Council of U.P., 

Allahabad. Thereafter pages 24 to 26 are 

again numbered by sketch pen and are 

tagged providing the list of all documents 

on which the petitioner relies as evidence 

in support of his claim. Page 26 is signed, 

which provides the date and time as 25th 

April, 2017 about 1.40 p.m. by the oath 

commissioner.  
 

 53.  Learned counsel for the 

respondents has filed an affidavit dated 

17.02.2019 and had enclosed with it the 

certified copy of the election petition 

which was served upon him as annexure-

1. The aforesaid certified copy of the 

election petition has been filed so as to 

enable the court to compare it with the 

original.  
 

 54.  A perusal of the certified copy of 

the election petition as served upon the 

respondent No.1 reveals that it has not 

been attested by the petitioner to be a true 

copy of the original petition. It does not 

contain any endorsement that it is a true 

copy of the original election petition.  
 

 55.  A comparison of the aforesaid 

copy of the election petition served upon 

the respondent No.1 with the original 

reveals that there are two additional pages 

tagged with the election petition which 

provide the list of address of the petitioner 

and identification proof of the petitioner 

which are missing in the copy of the 

election petition served/supplied by the 

petitioner to the respondent No.1.  
 

 56.  In view of the aforesaid facts 

and circumstances, the copy of the 

election petition supplied to the 

respondent No.1 is not in conformity with 

Section 81(3) of the Act.  
 

 57.  In Sharif-Ud-Din Vs. Abdul 

Gani Lone, AIR 1980 SC 303 observed 

as under:-  
 

  "The object of requiring the 

copy of an election petition to be attested 

by the petitioner under his own signature 

to be a true copy of the petition appears 

to be that the petitioner should take full 

responsibility for its contents and that the 

respondent or respondents should have in 

their possession a copy of the petition 

duly attested under the signature of the 

petitioner to be the true copy of the 

petition at the earliest possible 

opportunity to prevent any unauthorised 

alteration or tampering of the contents of 

the original petition after it is filed into 

Court."  
 

 58.  A three Judges Bench of the 

Supreme Court in Rajendra Singh Vs. 
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Usha Rani AIR 1984 SC 956 while 

considering the provisions of Section 

81(3) and 86 of the Act opined that filing 

of the incorrect copies of the election 

petition and providing an incorrect copy 

upon the respondents amounts to non-

compliance of Section 81(3) which entails 

dismissal of the election petition.  
 

 59.  A learned Single Judge of the 

Allahabad High Court in Shitla Prasad 

Sonkar Vs. Arun Kumar Nehru and 

others AIR 1987 Alld. 51 following the 

above decision of the Supreme Court held 

ommision of certain paragraphs in the copy 

of the election petition supplied to the 

respondents is fatal and the election petition 

is liable to be dismissed in view of Section 

83(3) and 86(1) of the Act as such a defect 

cannot be permitted to be rectified.  
 

 60.  In view of the aforesaid facts and 

circumstances as well as legal position 

narrated, since the provisions of Section 86 of 

the Act are mandatory and must be complied 

with in letter and spirit, the election petition is 

liable to be dismissed for non-compliance of 

Section 81(3) of the Act.  
 

 61.  Accordingly, election petition is 

dismissed under Section 86 of the Act 

with cost of Rs.25,000/- to be deposited 

with the registry of the Court.  
---------- 
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(Delivered by Hon’ble Devendra Kumar 

Upadhyaya, J. & Hon’ble Mohd. Faiz 

Alam Khan, J.) 
 

 1.  This application by the State of 

U.P. under Section 378 (3) of the Code of 

Criminal Procedure has been filed with 

the prayer to grant leave to appeal against 

the judgment and order dated 18.07.2019 

rendered by the learned Additional 

Sessions Judge, FTC-Ist, in Sessions Trial 

No. 4/2007 which arose out of Case 

Crime No. 32/2006, under Sections 363, 

366, 376 I.P.C., Police Station Ahirauli, 

District Ambedkar Nagar, whereby the 

respondent-accused-Jitendra Kumar 

Yadav has been acquitted of the charges 

under Sections 363, 366, 376 of the I.P.C.  
 

 2.  In brief, the facts of the case are 

that the informant-Ram Tej Verma lodged 

an First Information Report on 

01.05.2006 at Police Station Ahirauli, 

District Ambedkar Nagar with the 

assertion that his daughter (hereinafter 

referred to as the ''victim') was student of 

Class-11 in Jhinka Devi Balika Inter 

College, Fattepur, Belabagh, who at 06.30 

a.m. on 21.04.2006 had gone to attend her 

school, however, she had not come back 

and accordingly the informant made all 

endeavours to trace her and further that 

his daughter had been enticed away by the 

accused-Jitendra Kumar Yadav son of 

Tribhuwan Yadav who is resident of his 

village. In the F.I.R., it was also stated 

that that Raja Ram Verma and Brij Lal 

Verma and others had seen the victim 

being taken away by the accused.  
 

 3.  On the basis of said F.I.R., Case 

Crime No. 32 of 2006, under Sections 

363, 366, 376, I.P.C., at Police Station 

Ahirauli, District Ambedkar Nagar was 

registered and after investigation a charge 

sheet was submitted against the accused-

Jitendra Kumar Yadav, under Sections 

363, 366, 376, I.P.C. The Chief Judicial 

Magistrate, Ambedkar Nagar took 

cognizance and summoned the accused. 

On appearance of the accused, the case 

was committed to the sessions court. 

Charges against the accused were framed 

under Sections 363, 366, 376, I.P.C. who 

pleaded not guilty to the charges and 

claimed trial. Accordingly, the trial 

commenced.  
 

 4.  The prosecution in order to bring 

home the charges against the accused 

examined seven prosecution witnesses, 

namely, the informant-Ram Tej Verma 

(P.W.1), the victim (P.W.2), Brij Lal 

Verma (P.W.3), Raja Ram (P.W.4), 

Ramesh Chandra, Investigating Officer 

(P.W.5), Rama Devi Verma, Principal of 

the School (P.W.6) and Dinesh Kumar 

Bhaskar, Chief Pharmacist, District 

Women Hospital, Ayodhya (P.W.7). The 

prosecution also placed certain 

documentary evidences including 

statement of the victim recorded before 

the Magistrate under Section 164, Cr.P.C. 

and her medical report.  
 

 5.  After closure of the evidence of 

the prosecution, the statement of the 

accused was recorded under Section 313, 

Cr.P.C. who denied the allegations and 

stated that he had falsely been implicated. 

However, no evidence by the defence was 

led.  
 

 6.  Learned trial court considered the 

evidence available on record and finding 

material contradiction in the statement of 

the victim recorded before the court and 

the one recorded by her before the 

Magistrate under Section 164, Cr.P.C. and 

also finding various discrepancies in the 
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statement of the other witnesses has given 

a finding that the prosecution has not been 

able to prove the charges against the 

accused beyond reasonable doubt and 

accordingly, acquitted the accused of the 

charges for which the accused was tried 

giving him benefit of doubt.  
 

 7.  Seeking leave to appeal in this 

case, learned Additional Government 

Advocate has argued that the prosecutrix 

herself in her deposition before the court 

has completely supported the case of the 

prosecution, however, learned trial court 

by not finding her evidence credible has 

committed manifest error and thus, it is a 

case where leave to appeal should be 

granted.  
 

 8.  It has further been argued by the 

learned counsel appearing for the State 

that reliance placed by the learned trial 

court on the statement of the prosecutrix 

under Section 164, Cr.P.C. in preference 

to her deposition made before the court is 

an approach adopted by the learned trial 

court which cannot be approved of.  
 

 9.  We have considered the arguments 

made by learned Additional Government 

Advocate appearing for the State.  
 

 10.  As observed above by Hon'ble 

Supreme Court in the case of State of 

Rajasthan Vs. Shera Ram alias Vishnu 

Dutta, reported in (2012) 1 Supreme 

Court Cases 602, though there is no 

substantial difference between an appeal 

against conviction and an appeal against 

acquittal, however, what is to be borne in 

mind while dealing with an appeal against 

acquittal is that the presumption of 

innocence in favour of the accused has 

been fortified by his acquittal and if the 

view adopted by the lower court is a 

reasonable one and the conclusion 

reached by it is based on the material on 

record, the acquittal may not be interfered 

with. The Hon'ble Supreme Court goes on 

to further observe in the case of Shera 

Ram (supra) that though there is no 

absolute restriction to re-look the entire 

evidence on which the order of acquittal 

is based, however, it is only if the 

appellate court finds that the lower court's 

decision is based on an erroneous view 

and is against the settled principles of law 

that the order of acquittal should be set 

aside. Paragraphs 10 and 11 of the 

judgment in the case of Shera Ram 

(supra) are relevant which are extracted 

herein below :  
 

  "10. There is a very thin but a 

fine distinction between an appeal 

against conviction on the one hand and 

acquittal on the other. The 

preponderance of judicial opinion of this 

Court is that there is no substantial 

difference between an appeal against 

conviction and an appeal against 

acquittal except that while dealing with 

an appeal against acquittal the Court 

keeps in view the position that the 

presumption of innocence in favour of 

the accused has been fortified by his 

acquittal and if the view adopted by the 

High Court is a reasonable one and the 

conclusion reached by it had its grounds 

well set out on the materials on record, 

the acquittal may not be interfered with. 

Thus, this fine distinction has to be kept 

in mind by the Court while exercising its 

appellate jurisdiction. The golden rule is 

that the Court is obliged and it will not 

abjure its duty to prevent miscarriage of 

justice, where interference is imperative 

and the ends of justice so require and it 

is essential to appease the judicial 

conscience.  
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  11. Also, this Court in Abdul 

Mannan case had the occasion to state 

the principles which may be taken into 

consideration by the appellate court 

while dealing with an appeal against 

acquittal. There is no absolute restriction 

in law to review and re-look the entire 

evidence on which the order of acquittal 

is founded. If, upon scrutiny, the 

appellate court finds that the lower 

court's decision is based on erroneous 

views and against the settled position of 

law then the said order of acquittal 

should be set aside". 
 

 11.  Yet in another case of Shyam 

Babu Vs. State of U.P., reported in 

(2012) 8 Supreme Court Cases 651, 

Hon'ble Supreme Court has reiterated the 

principles on which the appellate court 

may interfere with the order of acquittal 

passed by the trial court. Hon'ble Supreme 

Court has stated in the said case of 

Shyam Babu (supra) that the appellate 

court while entertaining the appeal against 

the judgment of acquittal rendered by the 

trial court is though entitled to re-

appreciate the evidence and come to an 

independent conclusion, however, such 

interference with the order of acquittal 

should not be made unless the decision of 

the trial court is found perverse or 

unreasonable resulting in miscarriage of 

justice. The said principle laid down by 

Hon'ble Supreme Court can be found in 

para-16 of the judgment in the case of 

Shyam Babu (supra), which is 

reproduced herein below:-  
 

  "16. It is true that it would not 

be possible for the appellate Court to 

interfere with the order of acquittal 

passed by the trial Court without 

rendering specific finding, namely, that 

the decision of the trial Court is perverse 

or unreasonable resulting in miscarriage 

of justice. At the same time, it cannot be 

denied that the appellate Court while 

entertaining an appeal against the 

judgment of acquittal by the trial Court 

is entitled to re-appreciate the evidence 

and come to an independent conclusion. 

We are conscious of the fact that in 

doing so, the appellate Court should 

consider every material on record and 

the reasons given by the trial Court in 

support of its order of acquittal and 

should interfere only on being satisfied 

that the view taken by the trial Court is 

perverse and unreasonable resulting in 

miscarriage of justice. We also reiterate 

that if two views are possible on a set of 

evidence, then the appellate Court need 

not substitute its own view in preference 

to the view of the trial Court which has 

recorded an order of acquittal".  
 

 12.  Keeping in view the aforesaid 

principles of law enunciated by the 

Hon'ble Supreme Court regarding scope 

and ambit of this Court in an appeal filed 

against the judgment of acquittal, we now 

proceed to examine whether the prayer 

made by the State in this case for grant of 

leave to appeal can be granted. Such grant 

of leave will be permissible only if the 

judgment of acquittal in this case is found 

suffering from any manifest legal 

infirmity or is found based on erroneous 

appreciation of evidence.  
 

 13.  As observed above, the 

prosecution has examined seven 

prosecution witnesses. The statement of 

victim (P.W.2) is relevant to be discussed 

at this juncture. She before the court 

deposed that on 21.04.2006 at 06.30 a.m. 

she was going to attend her school, 

namely, Jhinka Devi Patel Balika Inter 

College, Fattepur, Belabagh, District 
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Ambedkar Nagar. She further stated that 

when she reached Barwa Bazar, the 

accused forcibly got her seated on his 

motor-cycle and when the said attempt of 

accused was opposed, he threatened her 

that he will kill her if she resisted. She has 

further deposed that thereafter accused 

took her to Faizabad via Mahboobganj 

and parked his motor-cycle in the Agency 

and thereafter took her to Lucknow by 

Bolero(a motorized four wheeler). She 

further stated in her deposition before the 

court that the accused took her to railway 

station at Lucknow and thereafter he took 

her to Amratsar where he kept her in a 

rented room and committed rape on her 

without her consent and that the accused 

forcibly detained her at Amratsar for 5-6 

months. In her deposition, she further 

stated that when the accused came to 

know that F.I.R has been lodged and 

attachment proceedings were also 

undertaken then the accused took her to 

Akbarpur at her aunt's house (Mausi). 

However, accused was apprehended by 

the police at Akbarpur Railway Station 

whereupon both of them were taken to 

Police Station where she had made her 

statement before the police. In her 

deposition, she further stated that she 

made the statement under Section 164, 

Cr.P.C. as well. However, when the 

statement recorded under Section 164, 

Cr.P.C. was read over to her she stated 

that she had not given any such statement. 

It is on record that the victim in her 

statement recorded under Section 164, 

Cr.P.C. had stated that she had 

relationship with the accused-Jitendra 

Kumar Yadav for the last 3-4 years and 

when her father settled her marriage 

elsewhere then she went away with the 

accused with a plan and accordingly on 

21.04.2006 (the date of alleged 

occurrence), she went to Barwa Bazar 

from her residence where the accused was 

waiting for her and thereupon she with the 

accused went to Ayodhya via 

Mahboobganj and they got married in a 

temple at Ayodhya. In the said statement, 

she further deposed that after getting 

married they came to Faizabad and left 

the motor-cycle at the Agency for 

servicing and thereafter they went to 

Lucknow by Marshell (a motorized four 

wheeler) and took train at Lucknow 

railway station for Amratsar and on 

reaching Amratsar they started living 

together in a room where the accused 

worked as labourer and from there both of 

them left for Gurgaon where the accused 

did some computer related work.  
 

 14.  In the said statement, the victim 

also stated that on coming to know about 

attachment proceedings both of them left 

for their residence and when they reached 

Akbarpur, both of them were 

apprehended. In her statement under 

Section 164, Cr.P.C. she also stated that 

the accused had not taken her away 

forcibly and that she had gone with him 

willingly and both of them had lived as 

husband and wife and that the accused did 

not commit any forcible act on her. She 

also stated that she is aged about 20 years, 

though her age was not recorded in the 

school correctly and in school her age 

recorded is less then her actual age. The 

victim also stated in her deposition under 

Section 164, Cr.P.C. (Exhibit Ka-2) that 

she was 20 years of age and that she had 

gone with the accused on her own 

willingness and on 21.04.20106 she 

solemnized marriage with the accused in 

Ayodhya and that she wanted to live with 

the accused.  
 

 15.  However, when the victim was 

produced before the Court as witness, 
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after 11 years from the date of occurrence, 

as P.W.2, she for the first time stated that 

on 21.04.2006 the accused had forcibly 

got her seated on his motor-cycle and 

took her to Amratsar where he kept her in 

a rented room and committed rape 

forcibly upon her and further that he kept 

her there for 5-6 months.  
 

 16.  Learned trial court in the 

judgment of acquittal has thus found that 

there is substantial and material 

contradiction between the statement made 

by the victim under Section 164, Cr.P.C. 

and her statement recorded during trial 

before the court. Learned trial court has 

also observed that in case there is material 

contradiction between the statement 

recorded under Section 164,Cr.P.C. and 

the statement made before the court 

during trial and no sufficient believable 

explanation comes-forth from the victim 

for such material contradiction, the 

benefit should go to the accused. The 

learned trial court after noticing the 

statement made by the victim under 

Section 164, Cr.P.C. has stated that 

though in her examination-in-chief she 

stated that she did not give such a 

statement under Section 164, Cr.P.C. 

however, in her cross-examination she 

admitted that she had gone to get her 

statement recorded under Section 164, 

Cr.P.C. alone and that she had put her 

signatures on the said statement with her 

willingness. In her cross-examination the 

victim further stated that the statement 

recorded under Section 164, Cr.P.C. is the 

same which was stated by her on the 

asking of the Magistrate. She also stated 

that after reading the statement recorded 

under Section 164, Cr.P.C. she had put 

her signatures and when the victim was 

shown the statement made by her under 

Section 164, Cr.P.C. she stated that it is 

the same statement which she had got 

recorded before the Magistrate.  
 

 17.  Based on the deposition made by 

the victim in her cross-examination, the 

learned trial court has recorded a 

categorical finding that no satisfactory 

explanation could be furnished by the 

victim for the material contradiction in 

her statement. Learned trial court has also 

recorded various other contradictions in 

the statement made by the victim and has 

concluded that she had made the 

statement after 11 years from the date of 

occurrence which is in complete, contrast 

and contradiction of the statement made 

by her under Section 164, Cr.P.C.  
 

 18.  It is well settled by various 

decisions of this Court as also those of 

Hon'ble Supreme Court that the statement 

under Section 164, Cr.P.C. cannot be used 

as a substantive evidence, rather it can 

only be used to contradict and corroborate 

the statement of a witness given in the 

court. Regard in this respect can be had to 

a Division Bench Judgment of this court 

in the case of Ram Lakhan Sheo 

Charan and others Vs. State of U.P., 

reported in 1991 Cri.L.J. 2790, para 12 

of which is quoted herein below:  
 

  "12. The trial was held when 

the new Code of Criminal Procedure had 

come into force. The wordings of S.164 

in the new and old Code of Criminal 

Procedure with little changes are the 

same. As early as in Manik Gazi v. 

Emperor, AIR 1942 Cal 36 : (1942) 43 

Cri LJ 277 a Division Bench of the 

Calcutta High Court had held that the 

statements Under Section 164 of the 

Code can be used only to corroborate or 

contradict the statements made Under 

Section 145 and 157 of the Indian 
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Evidence Act. In Brij Bhushan Singh v. 

Emperor, AIR 1946 PC 38 and in 

Mamand v. Emperor, AIR 1946 PC 45 : 

(1946) 47 Cri LJ 344) the Privy Council 

had observed that the statement Under 

Section 164 of the Code cannot be used 

as a substantive evidence and which can 

only be used to contradict and 

corroborate the statement of a witness 

given in the Court. Similar observations, 

as made in the two cases below, were 

made by the Privy Council, in Bhuboni 

Sahu v. Kind, AIR 1949 PC 257 : (1949) 

50 Cri LJ 872) and in Bhagi v. Crown, 

1950 Cri LJ 1004 : (AIR (37) 1950 HP 

35). It was also held by a single Bench of 

the Himachal Pradesh Judicial 

Commissioner's court that statement 

Under Section 164 of Code cannot be 

used as a substantive piece of evidence. 

In State v. Hotey Khan, 1960 ALJ 642 : 

(1960 Cri LJ 1167). A division Bench of 

this Court had also observed that 

statements Under Section 164 of the 

Code cannot be used as a substantive 

evidence".  
 

 19.  Similar view has been expressed 

yet in another Division Bench judgment 

in the case of Phool Chand and etc. Vs. 

State of U.P., reported in 2004 Cri.L.J. 

1904.  
 

 20.  Hon'ble Supreme Court in the 

case of Ram Kishan Singh Vs. Harmit 

Kaur and another, reported in (1972) 3 

Supreme Court Cases 280 has held that 

a statement under Section 164 of the Code 

can be used to corroborate the statement 

of a witness and it can also be used to 

contradict a witness.  
 

 21.  In Utpal Das and another Vs. 

State of West Bengal, reported in 

(2010) 6 Supreme Court Cases 493, the 

Hon'ble Supreme Court has again held 

that the statement recorded under Section 

164, Cr.P.C. can never be used as 

substantive evidence of truth but it may 

be used for contradictions and 

corroboration of a witness. It has further 

been held that the statement made under 

Section 164, Cr.P.C. can be used to cross-

examine the maker of it and the result 

may be to show that the evidence of the 

witness is false. Thus, the legal principle 

in respect of the provision of Section 164, 

Cr.P.C. which can be deduced is that the 

said statement can be used to impeach the 

credibility of the prosecution witness. The 

relevant observation made by Hon'ble 

Supreme Court in the case of Utpal Das 

(supra) is extracted herein below:  
 

  "16. Likewise, statement recorded 

under Section 164 Cr.P.C. can never be used 

as substantive evidence of truth of the facts 

but may be used for contradictions and 

corroboration of a witness who made it. The 

statement made under Section 164 Cr.P.C. 

can be used to cross examine the maker of it 

and the result may be to show that the 

evidence of the witness is false. It can be 

used to impeach the credibility of the 

prosecution witness........"  
 

 22.  Learned trial court has also taken 

into account the medical report (Exhibit 

Ka-11), according to which no external 

and internal injury on the body of the 

victim was found and has observed that 

though for arriving at the conclusion 

regarding rape, it is not necessary that the 

victim should suffer any injury on her 

body, however, this circumstance is to be 

looked into in the context of the facts and 

circumstances of a particular case.  
 

 23.  Having examined the judgment 

passed by the trial court what we find is 
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that learned trial court has considered the 

evidence on record thoroughly and has 

rightly given a finding that the victim in 

this case had attempted to make deliberate 

improvement on the material point. She 

has also not been able to give any 

explanation which can be said to be 

satisfactory on any count about material 

contradiction between her statement 

recorded during trial and the one made by 

her under Section 164, Cr.P.C. As a 

matter of fact, though in her examination-

in-chief the victim has denied making the 

statement as recorded under Section 164, 

Cr.P.C., however, in her cross-

examination she has admitted to have 

made the statement that she at the time of 

occurrence was 20 years of age and that 

she had gone with the accused on her own 

volition and further that on 21.04.20106 

itself she got married with accused at 

Ayodhya and that she wanted to live with 

the accused. In view of the said admission 

of the victim in cross-examination in 

respect of her such statement made under 

Section 164, Cr.P.C. in our considered 

opinion, the learned trial court has rightly 

held that the evidence of the victim 

cannot be held to be reliable.  
 

 24.  As per section 145 of the Evidence 

Act, a witness can be cross-examined as to the 

previous statements made by him in writing or 

reduced into writing and is relevant to the 

matter in question, without such writing being 

shown to him, or being proved. However, if a 

witness is to be contradicted by the writing, 

his attention must be drawn to those parts of 

the statement reduced in writing which are to 

be used for the purpose of contradicting him. 

Section 145 of the Evidence Act is reproduced 

herein under :  
 

  "145.Cross-examinationas to 

previous statements in writing: A 

witness may be cross-examined as to 

previous statements made by him in writing 

or reduced into writing, and relevant to 

matters in question, without such writing 

being shown to him, or being proved; but, if 

it is intended to contradict him by the 

writing, his attention must, before the writing 

can be proved, be called to those parts of it 

which are to be used for the purpose of 

contradicting him".  
 

 25.  Object of section 145 of the 

Evidence Act is to give the witness a chance 

of explaining discrepancy or inconsistency. 

This provision will have application in a 

situation where the witness disowns having 

made any statement previously which is 

inconsistent with his present testimony in 

court. However, the statement would not be 

vitiated until while such witness is cross-

examined, the procedure prescribed in 

Section 145 of the Evidence Act is 

followed, that is to say if the maker of the 

statement is sought to be contradicted, his 

attention should be drawn to his previous 

statement.  
 

 26.  Hon'ble Supreme Court in the 

case of Rajendra Singh and others Vs. 

State of Bihar, reported in (2000) 4 

Supreme Court Cases 298 has 

categorically held that if a witness during 

trial is intended to be contradicted by his 

previous statement made then his 

attention has to be drawn to those parts of 

the statement which are required to be 

used for the purpose of contradicting him, 

however, the provision contained in the 

second limb of Section 145 needs to be 

complied with, that is to say, the witness 

has to be confronted with his earlier 

statement made or reduced in writing.  
 

 27.  In the instant case, the 

contradiction in the statement made by the 
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victim before the court during trial vis-a-

vis her statement made under Section 164, 

Cr.P.C. is visible. During cross-

examination, she was confronted with the 

statement made by her under Section 164, 

Cr.P.C. as in fact her attention was drawn 

to the said statement which is clear from 

the following extract of the judgment 

rendered by the learned trial court :  
 

  "ijUrq ftjg esa ihfM+rk us ;g ekuk gSa 

fd eftLVªsV ds lkeus c;ku nsus og vdsyh x;h Fkh 

A c;ku ij mlus gLrk{kj i<+dj viuh ethZ ls 

cuk;k Fkk A eftLVªsV lkgc us tks iw¡Nk Fkk] mlus 

crk;k Fkk] ogh fy[kk x;k Fkk i<+dj mlus c;ku 

164 na0iz0la0 ij gLrk{kj cuk;k Fkk A xokg us 164 

na0iz0la0 ds c;ku dks i<+dj dgk fd ;gh c;ku 

mlus eftLVsªV dks fn;k Fkk A vr% ihfM+rk }kjk 

viuh eq[; ijh{kk esa ;g dgk x;k gSa fd tSlk 

c;ku 164 na0iz0la0 dk i+=koyh ij ekStwn gSa] oSlk 

c;ku mlus ugh fn;k vkSj ;g Hkh dgk gSa fd 

mldk c;ku tcjnLrh iqfyl okyksa o ftrsUnz ds 

?kjokyksa us fnyk;k Fkk ijUrq ftjg esa ;g dgk gSa 

fd eftLVsªV us mlls tks Hkh iw¡Nk Fkk] mlus crk;k 

Fkk] ogha fy[kk x;k Fkk vkSj mlus i<+dj viuh 

ethZ ls gLrk{kj fd;k Fkk A ;g Hkh dgk gSa fd 

mlus tks cksyk Fkk] ogh fy[kk x;k Fkk A ,slh 

fLFkfr esa ihfM+rk }kjk lk{; esa ijLij fojks/kkHkk+"kh 

dFku fd;s tk jgsa gSa vkSj ihfM+rk }kjk vius /kkjk 

164 na0iz0la0 ds c;ku o U;k;ky; ds le{k fn;s 

x;s c;ku esa vk;s ijLij fojks/kkHkk+"kh dFkuks ds laca/k 

esa dksbZ Hkh larks"ktud dkj.k ugh fn;k tk ldk gSa 

A"  
 

 28.  The statement of the victim thus 

is not worth being given any credence.  
 

 29.  Regarding age of the victim, the 

prosecution has relied upon a photocopy 

of the certificate depicting her age to be 

25.07.1990 issued by the Education 

Board. To prove the said document 

Principal of the School, Ms. Rama Devi 

Verma (P.W.6) has been examined who in 

her cross-examination has stated that at 

the time of enrollment of the victim in the 

School, no certificate of date of birth was 

produced and that whatever date of birth 

of the student is revealed by their parents 

at the time of enrollment that is recorded. 

In this regard statement of father of the 

victim (P.W.1) may also be looked into 

who in his deposition before the trial 

court has stated that he cannot tell the date 

of birth of his children and that he had not 

gone with his daughter to School at the 

time of her enrollment. He has further 

stated that he cannot tell as to how his 

daughter was got enrolled in the School.  
 

 30.  Based on the said statement of 

P.W.1, learned trial court has given a 

finding that this witness (P.W.1) does not 

know that exact date of birth of the 

victim. Learned trial court has also relied 

upon the statement of the Principal of the 

School who in her deposition before the 

trial court has stated that no certificate 

regarding date of birth of the victim is 

available in the School.  
 

 31.  In view of these evidences, 

learned trial court has doubted the date of 

birth recorded in her certificate issued by 

the education board. Learned trial court 

has also referred to the medical report 

based on medication examination of the 

victim which has been issued by the Chief 

Medical Officer, according to which, the 

age of the victim was opined to be 19 

years. Learned trial court has also referred 

to the statement of the victim recorded 

under Section 164, Cr.P.C. where she had 

stated that her age was 20 years. Thus, the 

case of the prosecution that the victim at 

the time of occurrence was not major, has 

been rejected by the learned trial court.  
 

 32.  Reference at this juncture may 

be had to a judgment of Hon'ble Supreme 

Court rendered in the case of Vishnu @ 

Undrya Vs. State of Maharashtra, 
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reported in (2006) 1 SCC 283. This case 

also related to the trial under Section 

376/366 I.P.C. In the said case, according 

to the prosecution the prosecutrix was 

below 16 years of age at the time of 

commission of offence on the basis of 

certain documents, however, some doubt 

arose in respect of date of birth of the 

prosecutrix which according to one 

document was 29.11.1964 and according 

to other it was 29.06.1963. Thus, two 

documents contradicting each other in 

respect of date of birth of the prosecutrix 

in the said case created a doubt and 

circumstances of the said case became 

capable of two opinions, one in favour of 

accused and the other in favour of the 

prosecution.  
 

 33.  In the said case of Vishnu 

(supra), the Hon'ble Supreme Court went 

on to observe that it is a common 

knowledge that very often parents furnish 

incorrect date of birth to the School 

authorities to make up the age in order to 

secure admission of their children and 

accordingly Hon'ble Supreme Court did 

not find any infirmity in the statement of 

the witness in the said case who stated 

that prosecutrix was born on 29.11.1964.  
 

 34.  In any case, even if another view 

is possible, in absence of any compelling 

and substantial reason, the appellate court 

dealing with appeal against acquittal 

would not interfere with the acquittal 

unless the approach of the court below is 

found to be manifestly vitiated while it 

makes consideration of evidences.  
 

 35.  In the light of the discussion 

made above, what we find is that in the 

instant case the view taken by the learned 

trial court for acquitting the accused was a 

possible and plausible view on the basis 

of analysis of evidence available on 

record and further, we do not find any 

perversity in the finding recorded by the 

learned trial court.  
 

 36.  Accordingly, the application 

seeking leave to appeal in this case is 

hereby rejected.  
 

 37.  The appeal is also, thus, 

dismissed.  
---------- 
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consideration for the purpose of adjudication 
of merits and not at any stage prior thereto 

The phrase "entertained" used in the 1st 
proviso to Section 21(1)A of U.P. Act No.13 of 
1972 would mean that the period of three 

years since the date of purchase by the 
landlord must have expired when the 
Prescribed Authority is required to entertain 

the release application on the grounds 
mentioned in Clause A of Section 21(1) of U.P. 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 -requirement of six 

months' notice under the 1st proviso to 
Section 21(1) of U.P. Act No.13 of 1972, is 
mandatory but it can be waived by the tenant-

No perversity could be pointed out - 
concurrent findings of fact has been recorded 
by the courts below with regard to the 

bonafide need to be in favour of the plaintiff-
landlady - cannot be interfered with in writ 
jurisdiction under Article 226 of the 

Constitution of India. The defendant-
tenant/petitioner neither raised any objection 
nor filed an application under Order VII Rule 

11(d) of the Civil Procedure Code for dismissal 
of the release application on the ground that it 
is premature or barred by the proviso to 

Section 21A.of the Act which establishes  that 
the defendant-tenant/petitioner has waived 
the protection of six months' notice as 
provided in the proviso to Section 21(1) of the 

Act.  (Para 19 & 20) 
 
Writ petition dismissed (E-7) 
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(Delivered by Hon’ble Surya Prakash 

Kesarwani, J.) 

 Interpretation of word 

"entertained" used in Section 21(1)(a) of 

U.P. Act No.13 of 1972, and the waiver 

of period of six months notice and 

comparative hardship are the questions 

involved in the present petition.  
 

 1.  Heard Sri V.P. Singh, learned 

counsel for the defendant-tenant/petitioners 

and Sri Pankaj Saksena, learned counsel for 

the plaintiff-landlady/respondent. 
 

 2.  Briefly stated facts of the present 

case are that one Umashanker Bohare was 

original owner and landlord of House 

No.291 (new No.628, current No.186), 

Azadganj, Sipri Bazar, Jhansi. Ancestor 

of the defendant-tenant/petitioners was 

the tenant and the tenancy was succeeded 

by the petitioners. The aforesaid 

Umashanker Bohare sold the disputed 

house to the plaintiff-landlady/respondent 

no.1 by a registered sale deed dated 

21.01.2010. According to the plaintiff-

landlady/respondent no.1, the intimation 

of purchase of the aforesaid house was 

given by her to the defendant-

tenant/petitioners on 21.01.2010 itself. 

However, rent was not paid by the 

defendant-tenant/petitioners. Therefore, 

the plaintiff-landlady issued a notice 

dated 03.08.2010 to the defendant-

tenant/petitioners terminating the tenancy 

and demanded arrears of rent. Neither the 

house was vacated nor the rent was paid 

by the defendant-tenant/petitioners. 

Therefore, the plaintiff-

landlady/respondent no.1 filed the release 

application on 28.08.2010, under Section 

21(1)(a) of U.P. Act No.13 of 1972, on 

the ground of her bonafide need and 

default in payment of rent. 
 

 3.  The defendant-tenant/petitioners 

filed a written statement on 29.11.2010 in 
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which he specifically denied the 

ownership of plaintiff-landlady stating 

that the house was owned by one Shanker 

Lal and after his death it was inherited by 

his son Hira Singh and thereafter it was 

inherited by Tara Devi, wife of Hira 

Singh. The plaintiff-landlady has 

specifically denied it and stated on the 

basis of evidences on record that a Suit 

No.31 of 1965 in respect of the disputed 

house was filed and the aforesaid Hira 

Singh lost it. Thereafter, he filed First 

Appeal No.330 of 1977 which was 

dismissed by the High Court by judgment 

dated 16.10.1979. He filed the Second 

Appeal No.670 of 1980 before the 

Hon'ble Supreme Court which was 

dismissed by Hon'ble Supreme Court by 

judgment dated 27.04.1994. Thereafter, 

his wife Tara Devi filed Suit Nos.386 of 

1999 and 44 of 2000, in the Court of Civil 

Judge (S.D.) which were jointly heard and 

dismissed by judgment dated 30.04.2011. 

Copies of all these judgments were filed 

alongwith an affidavit. Thus, relevant 

judgments were brought on record that 

Umashanker Bohare was the owner and 

landlord of the disputed house who sold it 

to the plaintiff-landlady/respondent no.1. 
 

 4.  In paragraph 21 of the written 

statement the defendant-tenant/petitioners 

have raised an objection that the release 

application has been filed without 

exhausting three years period from the 

date of purchase of house and, therefore, 

the release application is barred by the 

proviso to Section 21(1) of U.P. Act 

No.13 of 1972. 
 

 5.  The release application being P.A. 

Case No.121 of 2010 (Smt. Meena Devi 

Sahu Vs. Pradeep Kumar and Another) 

was dismissed by judgment dated 

16.4.2016, passed by the Prescribed 

Authority/Judge Small Cause Court, 

Jhansi, on the ground that the release 

application was filed before expiry of 

three years period from the date of 

purchase of house, and therefore, it was 

barred by the proviso to Section 21(1) of 

U.P. Act No.13 of 1972. However, the 

Prescribed Authority held that there is 

landlord - tenant relationship between the 

plaintiff-landlady/respondent No.1 and 

the defendant-tenant/petitioner. 

Aggrieved with this judgment, the 

plaintiff-landlady/respondent No.1 filed a 

Rent Control Appeal No.7 of 2016 and 

the defendant-tenant/petitioner filed a 

Rent Control Appeal No.8 of 2016. By 

the impugned judgment dated 15.03.2019 

Rent Control Appeal No.7 of 2016, filed 

by the plaintiff-landlady/respondent no.1 

was allowed and the P.A. Case was 

decreed. By judgment of even date i.e. 

15.03.2019 the appellate court dismissed 

the Rent Control Appeal No.8 of 2015, 

filed by the defendant-tenant/petitioner. 

Aggrieved with these judgments the 

defendant-tenant/petitioner has filed the 

present petition under Article 227 of the 

Constitution of India. 
 

 Submissions:-  
 

 6.  Learned counsel for the 

defendant-tenant/petitioner submits 

that the release application was filed by 

the plaintiff-landlady/respondent no.1 

before expiry of three years period from 

the date of purchase of the disputed 

house. Therefore, the release application 

was barred by the 1st proviso to Section 

21(1) of U.P. Act No.13 of 1972. The 

defendant-tenant/petitioner has no house 

in the city of Jhansi, therefore, the 

comparative hardship was in his favour. 

He further submits that the plaintiff-

landlady/respondent no.1 has one house in 
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the city of Jhansi and, therefore, 

comparative hardship can not be said to 

be in her favour. The release application 

was filed before expiry of six months 

from the date of notice dated 03.08.2010, 

therefore, it was not entertainable. 
 

 7.  Sri Pankaj Saksena, learned 

counsel for the plaintiff-

landlady/respondent supports the 

impugned judgment passed by the 

appellate court. 
 

 Discussion & Findings:-  
 8.  I have carefully considered the 

submissions of learned counsels for the parties. 
 

 9.  From the submissions made by 

learned counsels for the parties, following 

three questions arise for consideration in 

the present petition:- 
 

 QUESTIONS  
 

 10.  (a) Whether under the facts and 

circumstances of the case the release 

application filed by the plaintiff-

landlady/respondent no.1 before expiry of 

three years from the date of purchase of 

the house was barred by the 1st proviso to 

Section 21(1) of U.P. Act No.13 of 1972? 
 (b)  Whether under the facts and 

circumstance of the case, the defendant-

tenant/petitioner has waived the condition 

of six months notice required under the 

1st proviso to Section 21(1) of U.P. Act 

No.13 of 1972?  
 (c)  Whether under the facts and 

circumstance of the case the comparative 

hardship of the disputed house has been 

rightly held to be in favour of the 

plaintiff-landlady/respondent no.1? 
 

 11.  Question No. (a) Whether 

under the facts and circumstances of 

the case the release application filed by 

the plaintiff-landlady/respondent no.1 

before expiry of three years from the 

date of purchase of the house was 

barred by the 1st proviso to Section 

21(1) of U.P. Act No.13 of 1972? 

 
 Admittedly the disputed house was 

purchased by the plaintiff-

landlady/respondent no.1 by a registered 

sale deed dated 21.01.2010. According to 

the plaintiff-landlady/respondent no.1, the 

notice regarding purchase of house was 

given to the defendant-tenant/petitioner 

on 21.01.2010. A notice dated 03.08.2010 

was issued by the plaintiff-

landlady/respondent no.1, terminating the 

tenancy and demanding arrears of rent. 

Despite purchase of the house by the 

plaintiff-landlady/respondent no.1, the 

rent was not paid by the defendant-

tenant/petitioner to the plaintiff-

landlady/respondent no.1 although it was 

demanded and the fact of purchase was 

brought to his notice. The release 

application under Section 21(1)(a) on the 

ground of bonafide need and default in 

payment of rent by the defendant-

tenant/petitioner, was filed by the 

plaintiff-landlady/respondent no.1 on 

28.08.2010. It was registered as P.A. Case 

No.121 of 2010 and was decided by the 

Prescribed Authority/Judge Small Cause 

Court, Jhansi by judgmnt dated 

16.4.2016.  
 

 12.  The phrase that "no application 

shall be entertained on the grounds 

mentioned in Clause (a), unless a period 

of three years has elapsed since the date 

of such purchase" has been interpreted by 

Hon'ble Supreme Court in the case of 

Martin & Harris Ltd. Vs. VIth Additional 

Distt. Judge & Ors. (1998 )1 SCC 732, 

and it has been held as under: 
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  "7. In view of the aforesaid 

rival contentions the following points 

arise for our consideration;  
  1. Whether the respondent-

landlord's application under Section 

21(1)(a) of the Act was not maintainable 

in view of the proviso to the said Section 

as it was filed before the expiry of three 

years from the date of purchase of the 

suit premises by the respondent. 
  2. Whether the said application 

was not maintainable on the additional 

ground that it was filed prior to the 

expiry of six months from the date on 

which notice was given by the 

respondent to the appellant as required 

by the very same proviso. 
  3. Whether the bona fide 

requirement of the respondent landlord 

did not survive in view of the subsequent 

event, namely, that respondent's wife had 

acquired an undivided interest in the 

adjoining part of the building in which the 

suit premises were situated and wherein 

the respondent-landlord was staying with 

his wife. 
  8. .......................A mere look at 

the aforesaid provision of the first proviso 

to Section 21(1) of the Act shows that no 

application filed by a landlord is to be 

entertained by the prescribed authority on 

grounds mentioned in clause (a) unless a 

period of three years has expired since 

the date of purchase of the property by the 

landlord when the building which is 

purchased is having a sitting tenant. It is 

not in dispute between the parties that the 

appellant was a sitting tenant since 1966 

in the said building when it was 

purchased by respondent Landlord on 

30th June 1985, It is, of course, true that 

respondent landlord moved an 

application for possession, against the 

appellant both under Section 21(1) (a) of 

the Act and also under Section 21(1-a) of 

the Act. However, so far as the ground 

under Section 21(1)(a) of the Act is 

concerned the application was filed 

before the expiry of three years from the 

date of such purchase. It was in fact filed 

within seven months from the date of 

purchase of the premises. The moot 

question is whether the very filing of such 

application was barred by the provisions 

of the said proviso. It must be kept in 

view that the proviso nowhere lays down 

that no application on the grounds 

mentioned in clause (a) of Section 21(1) 

could be 'instituted' within a period of 

three years from the date of purchase. 

On the contrary, the proviso lays down 

that such application on the said 

grounds cannot be 'entertained' by the 

authority before the expiry of the period. 

Consequently it is not possible to agree 

with the extreme contention canvassed 

by the learned senior counsel for the 

appellant that such an application could 

not have been filed at all within the said 

period of three years. 

...................................... 
  The statutory scheme of Section 

21(1) contra-indicates such a contention, 

sub-Section (1) of Section 21 lays down 

that 'the prescribed authority may, on an 

application of the landlord in that behalf, 

order the eviction of a tenant from the 

building under tenancy or any specified 

part thereof if it is satisfied that any of the 

following grounds exists.....' Section 21(1) 

deals with grounds mentioned not only in 

clause (a) but also in clause (b) The 

proviso to Section 21(1) bars 

entertainment of the application only on 

the grounds mentioned in clause (a) 

thereof, It is easy to visualise that an 

application for possession may be filed by 

the landlord not only invoking grounds 

mentioned in clause (a) of Section 21(1) 

but even other grounds mentioned in that 
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sub-section. Therefore, the stage at which 

the court has to consider whether grounds 

mentioned in clause (a) are made out be 

the plaintiff or not will be reached when 

the Court takes up the application for 

consideration on merits. It has to be kept in 

view that applications for possession filed 

under Section 21(1) of the Act are not 

placed for admission before the prescribed 

authority. Once they are filed they are to be 

processed for being decided on merits after 

issuing notices to the parties concerned. 

Therefore, when the application reaches 

final hearing on merits the authority has to 

sift the grounds on which the application is 

based and if it finds that the application is 

based, amongst others, on the grounds 

mentioned in clause (a)) it has to ascertain 

whether three years' period has expired 

since the day of the purchase of the said 

property by the plaintiff- landlord and if 

the period of three years is found to have 

expired then the grounds mentioned in 

clause (a) would become alive for 

consideration of the authority. If not, said 

grounds would not be entertained for 

consideration. Thus the word 'entertain' 

mentioned in the first proviso to Section 21 

(1) in connection with grounds mentioned 

in clause (a) would necessarily mean 

entertaining the ground for consideration 

for the purpose of adjudication on merits 

and not at any stage prior thereto as tried 

to be submitted by learned senior counsel, 

Shri Rao, for the appellant. Neither at the 

stage at which the application is filed in 

the office of the authority nor at the stage 

when summons is issued to the tenant 

the question of entertaining such 

application by the prescribed authority 

would arise for consideration.  
  9. Even that apart there is an 

internal indication in the first proviso to 

Section 21(1) that the legislature has 

made a clear distinction between 

'entertaining of an application for 

possession under Section 21(1) (a) of the 

Act and 'filing' of such application. so far 

as the filling of such application is 

concerned it is clearly indicated by the 

Legislature that such application cannot 

be filled before expiry of six months form 

the date on which notice is given by the 

landlord to the tenant seeking eviction 

under Section 21(1) (a) of the Act. The 

words, 'the landlord has given a notice in 

that behalf to the tenant not less than six 

months before such application', would 

naturally mean that before filing of such 

application or moving of such application 

before the prescribed authority notice 

must have preceded by at least six 

months. similar terminology is not 

employed by the Legislature in the very 

same proviso so far as three years' period 

for entertaining such application by the 

prescribed authority is concerned. 

Therefore, it must necessarily mean that 

when the prescribed authority is required 

to entertain an application on the 

grounds mentioned in Clause (a) of 

Section 21(1) a stage must be reached 

when the Court applies its judicial mind 

and takes up the case for decision on 

merits concerning the grounds for 

possession mentioned in clause (a) of 

Section 21(1) of the Act. Consequently on 

the very scheme of this Act it cannot be 

said that the word 'entertain' as employed 

by the Legislature in the firs proviso to 

Section 21(1) of the Act would mean 

'Institution' of such proceedings before 

the prescribed or would at least mean 

taking cognizance of such an application 

by the prescribed authority by issuing 

summons for appearance to the tenant-

defendant. It must be half that on the 

contrary the term 'entertain' would only 

show that by the time the application for 

possession on the grounds mentioned in 
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clause (a)) of Section 21(1) is taken up 

by the prescribed authority for 

consideration on merits, at least 

minimum three years' period should 

have elapsed since the date of purchase 

of the premises by the landlord. 
  10. In the present case, 

therefore, it must be held that when the 

Legislature has provided that no 

application under Section 21 (1) (a) of 

the Act shall be entertained by the 

prescribed authority on grounds 

mentioned in clause (a) of Section 21(1) 

of the Act before expiry of three years 

from date of purchase of property by the 

landlord it must necessarily mean 

consideration by the prescribed authority 

of the grounds mentioned in clause (a) 

of Section 21(1) of the Act of merits. On 

the facts of the present case, as we have 

seen earlier, that stage was reached after 

1988 when the prescribed authority on the 

basis of the affidavit evidence led before it 

took up the plaintiff's case for 

consideration on merits of the grounds 

under Section 21 (1) (a) of the Act and at 

that stage more than three years had 

expired. From the date on which the 

respondent-landlord had purchased the 

property. 
 

 13.  Similar view has been taken by 

this Court in Rajendra Kumar Agarwal 

Vs. Krishna Gopal 2013(4) AWC 3584 

(All) (Paras 2,3 & 4). In Vithalbhai Pvt. 

Ltd. Vs. Union Bank of India, AIR 2005 

SC 1891 Hon'ble Supreme Court laid 

down the law that if a suit is filed 

premature (in that case before the expiry 

of period of notice suit had been filed), 

however, it becomes mature during its 

pendency then the same will have to be 

decided on merit. The aforesaid judgment 

has been followed in M/s Pushpa 

Sahakari Avas Samiti Ltd. Vs. M/s. 

Gangotri Sahkari Avas S. Ltd. and 

others 2012 JT (3) SC 563 and in the 

matter of execution case it was held that if 

execution application had been filed 

before time but during pendency the 

execution application became mature then 

it has to be decided on merit. 
 

 14.  From the bare reading of 1st 

proviso to Section 21(1) of U.P. Act 

No.13 of 1972 and principles of law laid 

down by Hon'ble Supreme Court in the 

case of Martin & Harris Ltd.(supra) 

and Vithalbhai Pvt. Ltd.(supra), it can 

be safely concluded that the phrase 

"entertain" used in the 1st proviso to 

Section 21(1)(a) of U.P. Act No.13 of 

1972 would mean that the period of three 

years since the date of purchase by the 

landlord must have expired when the 

Prescribed Authority is required to 

entertain the release application on the 

grounds mentioned in Clause (a) of 

Section 21(1) of U.P. Act 13 of 1972. 

This would be a stage reached when the 

Court applies its judicial mind and takes 

up the case for decision on merits 

concerning the grounds mentioned in 

clause (a) of Section 21(1) of the Act. The 

word "entertained" mentioned in the 

first proviso to Section 21(1) in 

connection with the grounds mentioned in 

Clause (a) would necessarily mean 

entertain the grounds for consideration 

for the purpose of adjudication of 

merits and not at any stage prior 

thereto i.e. neither at the stage at which 

the application is filed in the office of the 

Prescribed Authority nor at the stage 

when summons is issued to the tenant. 

The crux of the conclusion is that by the 

time the application for possession on the 

grounds mentioned in Clause (a) of 

Section 21(1) is taken up by the 

Prescribed Authority for consideration on 
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merits, at least minimum three years' 

period should have elapsed since the date 

of purchase of the premises by the 

landlord/landlady. In the present set of 

facts, the disputed house was purchased 

by the plaintiff-landlady/respondent no.1 

on 21.01.2010 and the case has been 

taken up for consideration on merit and 

was decided by the Prescribed Authority 

on 16.04.2016. Therefore, the 1st proviso 

to Section 21(1) of the Act stood 

complied with. Question No.(a) is 

answered accordingly. 
 

 15.  Question No.(b) Whether 

under the facts and circumstance of the 

case the defendant-tenant/petitioner 

has waived the condition of six months 

notice required under the 1st proviso to 

Section 21(1) of U.P. Act No.13 of 1972 

? 
 Bare perusal of the written statement 

filed by the defendant-tenant/petitioner 

shows that the question of six months 

notice was not raised. The objection as to 

the filing of the release application before 

expiry of six months period from the date 

of notice, was not raised by the defendant-

tenant/petitioner before the Prescribed 

Authority. He has also not filed any 

application under Order VII Rule 11 (d) 

of the Civil Procedure Code for rejection 

of the application on the ground that it is 

premature and barred by the 1st proviso to 

Section 21(1) of U.P. Act No.13 of 1972, 

on the ground that the application was 

filed before expiry of six months period 

of notice. Thus, the mandatory 

requirement of six months notice was 

waived by the defendant-tenant/petitioner.  
 

 16.  A similar question was 

considered by Hon'ble Supreme Court in 

the case of Martin & Harris Ltd.(supra) 

and it has been held as under:- 

  "11. so far as this point is 

concerned it must be held on the clear 

language of the first proviso to Section 

21(1) of the Act that application for 

possession under Section 21(1) (a) had to 

be filed by the landlord concerned not 

earlier than expiry of six months from, the 

date of issuance of the notice by the 

landlord. On the facts of the present case 

it cannot be disputed that when the notice 

was issued on 20th September 1985 the 

application for possession could not have 

been filed by the respondent invoking the 

grounds mentioned in clause (a) of 

Section 21(1) of the Act, at leas till 20th 

March 1986, while the application was 

filed in January 1986. To that extent it 

can be said that the application was 

premature. The provision in this 

connection has to be treated to be 

mandatory.  
  12. However the further 

question survives for consideration, 

namely, whether the beneficial provision 

enacted by the Legislature in this 

Connection for the protection of the 

tenant could be and in fact was waived by 

the tenant. So far as this question is 

concerned on the facts of the present case 

the answer must be in the affirmative. As 

we have noted earlier after the suit was 

filed the appellant filed its written 

statement on 17th September 1986. In the 

said written statement the appellant, 

amongst others, did take up the 

contention that the application as filed by 

the respondent-landlord under Section 

21(1) (a) was not maintainable and was 

premature as six months ' period had not 

expired since the service of notice dated 

20th September 1985 when the suit was 

filed. But curiously enough thereafter the 

said contention raised by the appellant in 

written statement was given a go by for 

reasons best known to the appellant. It is 
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easy to visualise that if at that stage the 

appellant had pressed for rejection of the 

application on the ground of Section 

21(1) (a) as not showing completed 

clause of action due to non-expiry of six 

months from the date of Service of notice 

invoking Order VII Rule 11(a) and (d), 

CPC, alleging that the plaint did not 

disclose a cause of action or it appeared 

to be barred by law, respondent-plaintiff 

could have withdrawn the suit on the 

that ground under Order XXIII Rule, 1 

Sub-rule (3), CPC as the suit based on 

grounds under Section 21 (1) (a) of the 

Act would have been shows to have 

suffered from a formal defect and he 

would have been entitled to claim liberty 

to file a fresh suit on the same cause of 

action after the expiry of six months' 

period from the date of service of notice. 

That opportunity was lost to the 

respondent-landlord as the appellant did 

not pursue this contention any further. 

On the contrary appellant joined issues 

on merits by seeking permission to cross-

examine the plaintiff on merits of the 

case on grounds as pleaded under 

Section 21(1) (a) of the Act. When the 

decree was passed against the appellant, 

even while challenging the said decree in 

appeal no such ground was taken in the 

Memo of Appeal, nor was it argued before 

the First Appellate Court. Under these 

circumstances, the High Court rightly 

held that the contention, regarding the 

suit being premature as filed before 

expiry of six months from the date of the 

notice, must be treated to have been 

waived by the appellant. 
 ..............................................  
  The decision of the Privy 

Council referred to with approval by this 

Court in the aforesaid decision clearly 

indicates that if a proceeding before a 

Court is barred by a law, a plea to that 

effect being a pure question of law can 

be agitated any time. But if the 

prohibition imposed by the Statute is 

with a view to a fording projection to a 

party, such protection can be waived by 

the party. He may avail of it or he may 

not avail of it as he may choose. It is not 

the case of the appellant that the 

application for possession as filed by the 

respondent-plaintiff was barred by any 

provision of law. All that was contended 

was that it was prematurely filed as six 

months period had not expired from the 

date of issuance of the suit notice. That 

provision obviously was enacted for the 

benefit and protection of the tenant. It is 

for the tenant to insist on it or to waive it. 

On the facts of the present case there is 

no escape from the conclusion that the 

said benefit of protection, for reasons best 

known to the appellant, was waived by it 

though it was alive to the said contention 

as it was mentioned at the outset in the 

written, statement filed before the 

prescribed authority. Thereafter it was 

not pressed for consideration.  
  Result was that the respondent 

landlord by the said conduct of the 

appellant irretrievably changed his 

position and would set prejudiced if such 

a contention is entertained at such a late 

stage as was tried to be done before the 

high Court after both the courts had 

concurrently held on facts that the 

respondent-plaintiff had proved his case 

on merits.  
  13. It is not possible to agree 

with the contention of the learned senior 

counsel for the appellant that the 

provision containing the proviso to 

Section 21(1) of the Act was for public 

benefit and could not be waived. It is, of 

course, true that it is enacted to cover a 

class tenants who are sitting tenants and 

whose premises are subsequently 
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purchased by landlords who seek to evict 

the sitting tenants on the ground of bona 

fide requirement as envisaged by Section 

21(1) (a) of the Act, still the protection 

available to such tenants as found in the 

proviso would give the tenants as found in 

the proviso would give the tenants 

concerned a locus penintentiae to avail of 

it or not. It is easy to visualise that 

proceedings under Section 21(1) (a) of 

the Act would be between the landlord 

on the one hand and the tenant on the 

other. These proceedings are not of any 

public nature. Nor any public interest is 

involved therein. Only personal interest 

of landlord on the one hand and the 

tenant on the other hand get clashed an 

called for adjudication by the prescribed 

authority. The ground raised by the 

Landlord under Section 21(1) (a) would 

be personal to him and similarly the 

defence taken by the tenant would also 

be personal to him. Six months' 

breathing time is given to the tenant 

after service of notice to enable him to 

put his house in order and to get the 

matter settled amicably or to get 

alternative accommodation if the tenant 

realises that the landlord has a good 

case. This type of protection to the tenant 

would naturally be personal to him and 

could be waived. 
 ..............................................  
  Consequently it must be held 

that the provision for six months' notice 

before initiation of proceedings under 

Section 21(1) of the Act, though is 

mandatory and confers protection to the 

tenant concerned, it can be waived by 

him.  
  14. Apart from waiver the 

appellant was stopped from taking up 

such a contention as the respondent, on 

account of the aforesaid contention of the 

appellant, had irretrievably changed his 

position to his detriment and lost an 

opportunity of seeking leave of the Court 

to withdraw the suit with liberty to file a 

fresh suit, as seen earlier. The second 

point for consideration is, therefore, 

answered in the negative, in favour of the 

respondent-landlord and against the 

appellant."  
 

 17.  From the discussion made above 

and the law laid down by Hon'ble 

Supreme Court as aforequoted, it can be 

safely concluded that requirement of six 

months notice under the 1st proviso to 

Section 21(1) of U.P. Act No.13 of 1972, 

is mandatory but it can be waived by the 

tenant. These proceedings under Section 

21(1)(a) of the Act are neither of public 

nature nor it involves any public interest. 

It would be between landlord and tenant. 

Only personal interest of landlord on the 

one hand and the tenant on the other hand 

get clashed and called for adjudication by 

the Prescribed Authority. Six months' 

breathing time is given to the tenant after 

service of notice to enable him to put his 

house in order and to get the matter 

settled amicably or to get alternative 

accommodation if the tenant realises that 

the landlord has a good case. This type of 

protection to the tenant would naturally be 

personal to him and could be waived. In 

the present set of facts the defendant-

tenant/petitioner neither raised any 

objection nor filed an application under 

Order VII Rule 11(d) of the Civil 

Procedure Code for dismissal of the 

release application on the ground that it is 

premature or barred by the proviso to 

Section 21(a) of the Act. This clearly 

established that the defendant-

tenant/petitioner has waived the 

protection of six months' notice as 

provided in the proviso to Section 21(1) 

of the Act. Therefore, the submission of 
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learned counsel for the defendant-

tenant/petitioner deserves rejection and is 

hereby rejected. If an objection would 

have been raised before the Prescribed 

Authority in the very beginning then the 

plaintiff-landlady/respondent would have 

an opportunity to take leave of the Court 

to withdraw the release application and to 

file a fresh release application after expiry 

of six months period. 
 

 18.  Question No.(c) Whether 

under the facts and circumstance of the 

case the comparative hardship of the 

disputed house has been rightly held to 

be in favour of the plaintiff-

landlady/respondent no.1? 
 The last submission of learned 

counsel for the defendant-

tenant/petitioner also deserves 

rejection. Undisputedly, the defendant-

tenant/petitioner has acquired the house in 

the city of Jhansi. Considering the facts 

and circumstances of the case and 

evidences on record, both the courts 

below have recorded concurrent findings 

of fact with regard to the bonafide need of 

the plaintiff-landlady/respondent and 

comparative hardship to be in her favour. 

No perversity could be pointed out in 

these findings of fact. Therefore, these 

findings can not be interfered with in writ 

jurisdiction under Article 226 of the 

Constitution of India. That apart, it would 

be relevant to mention that denial of title 

of the landlord by the tenant is in itself a 

valid ground of eviction of the tenant.  
 

 19.  Considering the entire facts and 

circumstance and the evidences on record, 

concurrent findings of fact has been 

recorded by the courts below with regard 

to the bonafide need to be in favour of the 

plaintiff-landlady. No perversity could be 

pointed out in the aforesaid finding of 

fact, therefore, these findings of fact can 

not be interfered with in writ jurisdiction 

under Article 226 of the Constitution of 

India. 
 

 Conclusions  
 

 20.  The legal position and 

conclusions stated above are briefly 

summarized as under:- 
 

  (i) The phrase "entertained" 

used in the 1st proviso to Section 21(1)(a) 

of U.P. Act No.13 of 1972 would mean 

that the period of three years since the 

date of purchase by the landlord must 

have expired when the Prescribed 

Authority is required to entertain the 

release application on the grounds 

mentioned in Clause (a) of Section 21(1) 

of U.P. Act 13 of 1972. This would be a 

stage reached when the Court applies its 

judicial mind and takes up the case for 

decision on merits concerning the grounds 

mentioned in clause (a) of Section 21(1) 

of the Act. The word "entertained" 

would necessarily mean entertain the 

grounds for consideration for the 

purpose of adjudication of merits and 

not at any stage prior thereto i.e. neither 

at the stage at which the application is 

filed in the office of the Prescribed 

Authority nor at the stage when summons 

is issued to the tenant. The crux of the 

conclusion is that by the time the 

application for possession on the grounds 

mentioned in Clause (a) of Section 21(1) 

is taken up by the Prescribed Authority 

for consideration on merits, at least 

minimum three years' period should have 

elapsed since the date of purchase of the 

premises by the landlord/landlady. In the 

present set of facts, the disputed house 

was purchased by the plaintiff-

landlady/respondent no.1 on 21.01.2010 
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and the case has been taken up for 

consideration on merit and was decided 

by the Prescribed Authority on 

16.04.2016. Therefore, the 1st proviso to 

Section 21(1) of the Act stood complied 

with. Question No.(a) is answered 

accordingly. 
  (ii) requirement of six months 

notice under the 1st proviso to Section 21(1) 

of U.P. Act No.13 of 1972, is mandatory but it 

can be waived by the tenant. These 

proceedings under Section 21(1)(a) of the Act 

are neither of public nature nor it involves any 

public interest. It would be between landlord 

and tenant. Only personal interest of landlord 

on the one hand and the tenant on the other 

hand get clashed and called for adjudication 

by the Prescribed Authority. Six months' 

breathing time is given to the tenant after 

service of notice to enable him to put his 

house in order and to get the matter settled 

amicably or to get alternative accommodation 

if the tenant realises that the landlord has a 

good case. This type of protection to the 

tenant would naturally be personal to him and 

could be waived. 
  (iii) In the present set of facts the 

defendant-tenant/petitioner neither raised any 

objection nor filed an application under Order 

VII Rule 11(d) of the Civil Procedure Code 

for dismissal of the release application on the 

ground that it is premature or barred by the 

proviso to Section 21(a) of the Act. This 

clearly established that the defendant-

tenant/petitioner has waived the protection of 

six months' notice as provided in the proviso 

to Section 21(1) of the Act. 
 

 21.  For all the reasons aforestated, 

the writ petition is dismissed. 
---------- 
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 1.  Heard, Shri Jitendra Narain 

Mishra, learned counsel for the appellant 

and Shri Shivendra Pratap Singh, learned 

counsel for the respondent no.7. None 

appeared for other respondents. 
 

 2.  The instant appeal has been 

preferred against the judgment and award 

dated 11.11.2005, passed in 

M.A.C.No.208 of 2000;Smt. Maya Devi 

and others Versus The Harak Chand Flour 

Mills and others by Motor Accident 

Claims Tribunal/Additional District 

Judge, Court No.3, Sitapur by which the 

claim petition has been allowed and an 

amount of Rs.2,95,000/- alongwith 

interest @ 6% per annum has been 

directed to be paid by the appellant-New 

Indian Assurance Company Limited. 
 

 3.  Brief facts of the case are that the 

deceased Sobaran Lal was working on the 

post of Munim in M/s. Harak Chand Flour 

Mills i.e. opposite party no.5. On 

28.05.2000 at about 2.15 in the day he 

was going on tractor No.USH-3956 on 

bye-pass road in Police Station Ramkoat, 

district Sitapur for the work of the Mill. 

The Trolly No.USX-4189 attached with 

the tractor touched the hanging electric 

wire. Consequently the electric current 

came down in the tractor and in the 

accident the deceased Sobaran Lal died on 

the spot. Therefore the claim petition was 

filed claiming compensation. 
 

 4.  The respondent no.1 i.e. the opposite 

party no.5 herein (M/s.Harak Chand Flour 

Mills) filed its written statement denying that the 

deceased was working as Munim in the Mill and 

stated that he was working as labour and getting 

Rs.2000/- per month as salary. The respondent 

no.1 also denied that it has any relation with the 

tractor No.USH-3956. It was also stated that 

Tribhuwan Lal Driver, loading the waste of the 

mill on tractor trolly, was going from the back 

gate to dispose it off. When the trolly was going 

out from the back gate the live wire of 11000 

k.w. which was hanging for the last many days, 

touched the trolly and at that time Sobaran Lal 

was sitting at the tractor trolly as labour. On 

account of electric current he jumped but slipped 

on the floor and died on the spot. It has denied 

the negligence of the tractor driver and stated 

that the tractor and trolly were ensured with the 

New India Assurance Company Limited and it 

is not liable for payment of any compensation. 

Tribhuwan Lal, tractor driver had not filed any 

written statement. 
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 5.  The appellant-New India 

Assurance Company Ltd. denied the 

accident and stated that there was no fault 

of the tractor driver in the accident in 

question and therefore it is not liable to 

pay any compensation. 
 

 6.  The Uttar Pradesh Power 

Corporation had filed written statement 

denying the accident and stated that under 

the Motor Accident Claim Petition no 

compensation can be awarded against it. 

It was also stated that since the accident 

had not occurred from its vehicle so no 

cause of action has accrued against it 

under the Motor Vehicles Act. It was also 

stated that the electric wires were not 

loose at the spot of accident and there was 

no negligence of the electricity 

department, therefore, it is not liable to 

pay any compensation. 
 

 7.  Considering the pleadings of the 

parties four issues were framed. Smt. 

Maya Devi, wife of the deceased as P.W.1 

and Dhani Ram as P.W.2 were got 

examined on behalf of opposite party 

nos.1 to 4/claimants. A certified copy of 

the General Diary, copy of the post 

mortem report of deceased Sobaran Lal 

and 7 photographs of the spot of accident 

were filed by the respondents/claimants. 

The opposite parties got examined the 

tractor driver Tribhuwal Lal as O.P.W.1. 

They had filed copy of the cover note of 

Insurance Policy, driving licence of the 

driver Tribhuwan Lal, photocopy of 

certificate of tax of tractor and photocopy 

of cover note of the Insurance Policy of 

the tractor trolly, report of Inspector and 

certificate of licensing authority. 
 

 8.  After hearing the parties and 

considering the material available on 

record learned Tribunal allowed the claim 

petition and awarded the amount as 

aforesaid and directed to the appellant 

Insurance Company to pay the 

compensation. Hence the present appeal 

has been filed. 
 

 9.  Learned counsel for the appellant 

had submitted that the accident in 

question had occurred due to negligence 

of the U.P. Power Corporation as the live 

electric wires were hanging on the road, 

therefore the appellant-Insurance 

Company is not liable to pay the 

compensation awarded by the Tribunal. 

To buttress his arguments he submitted 

that the P.W.2, the eye witness, has stated 

in his evidence that the accident had 

occurred as the hanging electric wires had 

touched the tractor trolly. In the cross 

examination he has stated that if the trolly 

would have been of normal height the live 

wires would not have touched the trolly. 

The O.P.W.1 Tribhuwan Lal has also 

stated in his evidence that the wires were 

hanging so the trolly touched it. In his 

cross examination he has stated that the 

electric wires were hanging and if he 

would have driven the tractor keeping it 

left or right side, the accident could have 

been saved, but there was no other way as 

there were ditches on the road. The 

learned Tribunal has recorded a finding in 

regard to issue no.1 that if the tractor 

driver would have driven the tractor 

cautiously after seeing the electric wires 

the accident could have been saved. 

Therefore, the accident in question had 

occurred due to hanging of the live 

electric wires which was on account of 

negligence of the electricity department 

and therefore the U.P. Power Corporation 

Ltd. is liable to pay the compensation. In 

this regard learned counsel for the 

appellant has relied on the judgment of 

Hon'ble Apex Court in the case of M.P. 
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Electricity Board Versus Shail Kumari 

and others;(2002) 2 SCC 162. 
 

 10.  He further submitted that as per 

the certificate issued by the licensing 

authority Sitapur i.e. Paper No.60-Ga 

tractor driver Tribhuwan Lal was having 

the driving licence for driving the tractor 

w.e.f. 22.12.1990 to 21.12.1995 and from 

09.06.2000 to 08.06.2003. The accident in 

question had occurred on 28.05.2000, 

therefore, on the date of accident he was 

not having valid and effective driving 

licence, but the learned Tribunal on the 

basis of the judgment of this court in the 

case of Oriental Insurance Company 

Ltd. Versus Nathuni Prasad and 

another;2004(1) T.A.C. (All.) dealing 

with the issue no.3 held that since prior to 

accident and after the accident the driver 

had valid and effective driving licence 

therefore it would be treated that he was 

having the valid and effective driving 

licence on the date of accident also. The 

learned counsel for the appellant 

submitted that the finding recorded by the 

learned Tribunal is erroneous and 

perverse because the said judgment is not 

applicable on the facts and circumstances 

of the present case because there is a big 

difference of about 5 years between the 

validity of both the licences. Therefore, 

the said judgment could not have been 

applied in the present case. There was 

violation of terms and conditions of the 

Insurance Policy and it cannot be deemed 

that he was having valid and effective 

driving licence on the date of accident 

only because he had obtained the driving 

licence w.e.f. 09.06.2000 immediately 

after the accident. In this regard learned 

counsel for the appellant has relied on 

Ram Babu Tiwari Versus United India 

Insurance Co.Ltd. and others;2008(3) 

T.A.C. 769 (S.C.), Ishwar Chandra and 

others Versus Oriental Insurance 

Co.Ltd. and others;2007(2) T.A.C. 393 

(S.C.) and National Insurance 

Company Limited Versus Vidhyadhar 

Mahariwala and others;(2008) 12 SCC 

701. 
 

 11.  Lastly, learned counsel for the 

appellant submitted that the deceased 

Sobaran Lal was sitting on the tractor as a 

gratuitous passenger which is apparent from 

the evidence of P.W.2. He has stated in his 

cross examination that at the time of 

accident the deceased was sitting on the left 

side of the driver. O.P.W.1; driver of the 

tractor Tribhuwan Lal has also stated in his 

cross examination that Sobaran Lal had 

himself sat on the tractor. He was not asked 

by him or owner of the Factory. But it has 

not been considered by the learned Tribunal 

while dealing with the issue no.2. However, 

he fairly admitted that this plea was not 

taken before the Tribunal but submitted that 

under Section 168 of the Motor Vehicles 

Act 1988 (here-in-after referred as the Act 

of 1988) on receipt of an application for 

compensation made under Section 167 the 

Claims Tribunal is required to hold an 

inquiry into the claim. The Claims Tribunal 

has all the powers of the Civil Court under 

Section 169 of the Act, therefore, if the 

inquiry would have been held by the learned 

Tribunal in accordance with law it would 

have come out because there was evidence 

to this effect. 
 

 12.  On the basis of above learned 

counsel for the appellant submitted that the 

impugned judgment and award passed by 

the learned Tribunal is not sustainable in the 

eyes of law and is liable to be set aside and 

the appeal is liable to be allowed. 
 

 13.  Learned counsel for the 

respondent no.7 submitted that the claim 
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petition was filed under the Motor 

Vehicles Act, 1988 before the Motor 

Accident Claims Tribunal and no liability 

can be fastened on the opposite party no.7 

i.e. the U.P.Power Corporation Limited 

under the Motor Vehicles Act, 1988. The 

learned Tribunal has rightly allowed the 

claim petition against the appellant-

Insurance Company in accordance with 

law. There is no illegality or error in the 

judgment and award passed by the learned 

Tribunal. Therefore the appeal is liable to 

be dismissed against the opposite party 

no.7. 
 

 14.  I have considered the 

submissions of the learned counsel for the 

parties and perused the record of FAFO as 

well as the trial court. 
 

 15.  The deceased Sobaran Lal was 

going with the work of the Mill on 

28.05.2000 at about 2.15 in the day from 

tractor No.USH-3956 when the wires of 

the electricity touched the trolly No.USX-

4189 attached with the tractor. 

Consequently electric current came down 

into the tractor and the deceased died on 

the spot. P.W.2, an eye witness has stated 

in his evidence that the driver Tribuwan 

Lal was driving the tractor rashly and 

negligently and if he would have been 

driving slowly and the wires tight, the 

accident could have been saved. In his 

cross examination he has stated that 

angles of 4-5 fit height were installed in 

the trolly above normal height and if 

trolly would have been of the normal 

height the electric wires would not have 

touched it and the accident would not 

have occurred. The O.P.W.1; Tribhuwan 

Lal has stated in his cross examination 

that he had not seen the electric wires 

prior to accident. He has further stated in 

his cross examination that if he would 

have driven the tractor left or right the 

accident would have saved but there was 

no other way because there were ditches 

on the road. 
 

 16.  After considering the evidence and 

material on record learned Tribunal has 

recorded a categorical finding in regard to 

issue no.1 that there is no fault of the 

electricity department and if the tractor 

driver would have driven the tractor 

carefully and after seeing the electric wires 

the accident would not have occurred. 

Therefore the accident in question is the 

outcome of the negligence of the tractor 

driver in which the deceased Sobaran Lal 

had died. Admittedly 4-5 fit heigh angles 

were fitted with the trolly, therefore the 

trolly was 4-5 fit higher than the height of 

the trolly of normal height. A perusal of the 

photographs filed by the respondents-

claimants also indicates that the angles of 4-

5 fit height were fitted over normal height 

of the trolly. In such a situation the tractor 

driver was to be more careful while driving 

the tractor. As per his statement he had not 

seen the wires prior to the accident, on the 

other hand he stated that if he would have 

driven the tractor from left or right, the 

accident could have been saved, so he must 

have seen the wires before accident but he 

has given contradictory statements to save 

him. This court is in agreement with the 

findings recorded by the learned Tribunal in 

regard to issue no.1 on the basis of material 

and the evidence on record. The learned 

Tribunal has rightly held that there was no 

fault of the electricity department in the 

accident therefore the judgment relied by 

the learned counsel for the appellant in this 

regard is of no assistance to his case. 
 

 17.  The petition for compensation 

was filed under Section 163-A read with 

Section 166 of the Motor Vehicles Act, 
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1988. Section 163-A provides that the 

owner of the motor vehicle or the 

authorized insurer shall be liable to pay in 

the case of death or permanent 

disablement due to accident arising out of 

the use of motor vehicle, compensation, 

as indicated in the second schedule, to the 

legal heirs or the victim, as the case may 

be. Section 166 of the Act provides that 

an application for compensation arising 

out of an accident of the nature specified 

in sub-section (1) of Section 165 may be 

made by the persons mentioned under sub 

clause (a) to (d). Section 165 provides that 

the State Government may constitute the 

Motor Accident Claims Tribunals for the 

purpose of adjudicating upon the claims 

for compensation in respect of accidents 

involving the death of, or bodily injury to, 

persons arising out of the use of the motor 

vehicles, or damages to any property of a 

third party so arising, or both. Therefore 

the claims under the Motor Vehicles Act 

can be filed before the Motor Accident 

Claims Tribunal claiming compensation 

in regard to death due to accident arising 

out of the use of motor vehicle. Therefore 

when the Tribunal comes to the 

conclusion that the accident had occurred 

arising out of the use of motor vehicle, the 

respondents-claimants are entitled for the 

compensation under the Act. 
 

 18.  The Hon'ble Apex Court 

interpreted the words "accident arising out 

of the use of a motor vehicle" in the case 

of New India Assurance Company Ltd. 

Versus Yadu Sambhaji More;(2011) 2 

SCC 416; 2011 (99) AIC 135. The facts 

of that case in brief were that a petrol 

tanker was got hit by a truck due to which 

petrol started leaking from the tanker. At 

day break the local people started 

collecting the petrol leaking out from the 

tanker. In the melee the petrol caught fire 

and there was a big explosion in which 46 

persons lost their lives. The legal heirs 

filed the claim petition. The owner and 

insurer contested the claim petition on the 

ground that the fire and the explosion 

causing the death of those who had 

assembled at the accident site could not 

be said to be an accident arising out of the 

use of a motor vehicle. The claims 

Tribunal observed that the fire and the 

explosion could not be said to be an 

accident arising out of the use of the 

tanker. Against the order of the Claims 

Tribunal appeals were filed before the 

High Court. The learned Single Judge of 

the High Court allowed the appeal and 

reversed the order passed by the Claims 

Tribunal. Against the decision of the 

Single Judge, the owner of the petrol 

tanker and the insurance company filed a 

Letters Patent Appeal which was 

dismissed by the Division Bench of the 

High Court. The owner of the petrol 

tanker and the insurance company then 

approached to the Hon'ble Apex Court 

challenging the judgment and order of the 

High Court. The S.L.P. was dismissed by 

the Apex Court in view of the decision in 

Shivaji Dayanu Patil Versus Tatschala 

Uttam More;1991(3)SCC 530. The 

Hon'ble Apex Court, after considering the 

question as to whether the fire and 

explosion of the petrol tanker in which 

Deepak Uttam More lost his life could be 

said to have resulted from an accident 

arising out of the use of a motor vehicle 

namely the petrol tanker, answered the 

question in the affirmative, that is to say, 

in favour of the claimant and against the 

insurer. 
 

 19.  The Hon'ble Apex Court, in the 

case of Rita Devi Versus New India 

Assurance Co. Ltd.;(2000) 5 SCC 113, 

relying on interpretation of Section 92-A 
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of the Motor Vehicles Act, 1939 in the 

case of Shivaji Dayanu Patil Versus 

Vatschala Uttam More;(1991) 3 SCC 530 

held that the murder of the deceased was 

due to an accident arising out of the use of 

motor vehicle. The relevant paragraphs 16 

to 18 are reproduced below:- 
 

  16. In the case of Shivaji 

Dayanu Patil v. Vatschala Uttam 

More[(1991) 3 SCC 530 : 1991 SCC (Cri) 

865] this Court while pronouncing on the 

interpretation of Section 92-A of the 

Motor Vehicles Act, 1939 held as follows: 

(SCC p. 532, para 12) 
  "... Section 92-A was in the 

nature of a beneficial legislation enacted 

with a view to confer the benefit of 

expeditious payment of a limited amount 

by way of compensation to the victims of 

an accident arising out of the use of a 

motor vehicle on the basis of no-fault 

liability. In the matter of interpretation of 

a beneficial legislation the approach of 

the courts is to adopt a construction 

which advances the beneficent purpose 

underlying the enactment in preference to 

a construction which tends to defeat that 

purpose."  
  17. In that case in regard to the 

contention of proximity between the 

accident and the explosion that took place 

this Court held: (SCC pp. 549-50, para 

36) 
  "36. This would show that as 

compared to the expression ''caused by', 

the expression ''arising out of' has a wider 

connotation. The expression ''caused by' 

was used in Sections 95(1)(b)(i) and (ii) 

and 96(2)(b)(ii) of the Act. In Section 92-

A, Parliament, however, chose to use the 

expression ''arising out of' which 

indicates that for the purpose of awarding 

compensation under Section 92-A, the 

causal relationship between the use of the 

motor vehicle and the accident resulting 

in death or permanent disablement is not 

required to be direct and proximate and it 

can be less immediate. This would imply 

that accident should be connected with 

the use of the motor vehicle but the said 

connection need not be direct and 

immediate. This construction of the 

expression ''arising out of the use of a 

motor vehicle' in Section 92-A enlarges 

the field of protection made available to 

the victims of an accident and is in 

consonance with the beneficial object 

underlying the enactment."  
  18. In the instant case, as we 

have noticed the facts, we have no 

hesitation in coming to the conclusion 

that the murder of the deceased (Dasarath 

Singh) was due to an accident arising out 

of the use of motor vehicle. Therefore, the 

trial court rightly came to the conclusion 

that the claimants were entitled for 

compensation as claimed by them and the 

High Court was wrong in coming to the 

conclusion that the death of Dasarath 

Singh was not caused by an accident 

involving the use of motor vehicle." 
 

 20.  A Division Bench of this court 

in the case of U.P. State Road Transport 

Corporation and another Versus 

Rajendra Kumar Gupta and 

others;2012 SCC OnLine All 994 

considered the accident "arising out of the 

use of a motor vehicle". The brief facts of 

the said case are that the deceased 

Vaibhav Gupta son of the claimant was 

travelling from Jaunpur to Lucknow by 

Bus no.UP-65-AR-1874 owned by U.P. 

State Road Transport Corporation. The 

deceased requested the bus driver to stop 

the bus to attend the natures call. The bus 

was stopped by the driver at a place where 

a live high voltage electric wire was 

hanging. While getting down from the 
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bus, the deceased got in touch with the 

electric wire, fell down on the road and 

died due to electric shock. The Motor 

Accident Claims Tribunal after 

considering the evidence and material on 

record came to the conclusion that the 

deceased died due to negligence of the 

driver of bus and passed the impugned 

order. The U.P.S.R.TC. challenged the 

order before this court. This court after 

considering the several judgments of the 

Hon'ble Apex court as well as the facts of 

the case came to the conclusion that it 

cannot be said that at the time of accident 

the deceased was not using the motor 

vehicle, or that the accident did not took 

place, arising out of the use of the motor 

vehicle and considering the other points 

also dismissed the appeal. 
 

 21.  The other submission of the 

learned counsel for the appellant was that 

the driver was not having the valid and 

effective driving licence on the date of 

accident therefore the insurance Company 

is not liable to make payment of 

compensation. In regard to issue no.3 the 

learned Tribunal on the basis of a 

certificate of the licensing authority 

Sitapur has categorically recorded that the 

tractor driver Tribhuwan Lal was having 

driving licence w.e.f. 22.12.1990 to 

21.12.1995 and w.e.f. 09.06.2000 to 

08.06.2003 while the accident had 

occurred on 28.05.2000, therefore, 

undisputably the driver Tribhuwan Lal 

was not having valid and effective driving 

licence on the date of accident. But on the 

basis of the judgment of this court in the 

case of Oriental Insurance Co.Ltd. 

Versus Nathuni Prasad and another 

(Supra) the learned Tribunal held that the 

driver was having valid and effective 

driving licence on the date of accident. In 

the said case this court held that if the 

driver had a valid licence and it was again 

renewed in his favour, it shall be taken 

that he was competent to drive the vehicle 

and the claim petition cannot be dismissed 

on this ground. 
 

 22.  The Hon'ble Apex Court, 

considering this issue, in the case of 

Iswar Chandra and others Versus 

Oriental Insurance Co.Ltd. and others 

(Supra) and after considering Section 

15(1) of the Act regarding renewal of 

driving licence held that the accident took 

place on 28th April, 1995 and as on the 

said date, the renewal application had not 

been filed, the driver, did not have a valid 

licence on the date when the vehicle met 

with the accident. The relevant paragraphs 

7 to 10 are extracted below:- 
 

  "7. Section 15(1) of the Act and 

the first proviso appended thereto reads 

as under :  
   "15. Renewal of driving 

licences. (1) Any licensing authority may, 

on application made to it, renew a driving 

licence issued under the provisions of this 

Act with effect from the dale of its expiry:  
   Provided that in any case 

where the application for the renewal of a 

licence is made more than thirty days 

after the dale of its expiry, the driving 

licence shall be renewed with effect from 

the date of its renewal:"  
  8. From a bare perusal of the 

said provision, it would appear that the 

licence is renewed in terms of the said Act 

and the rules framed thereunder. The 

proviso appended to Section 15(1) of the 

Act in no uncertain terms states that 

whereas the original licence granted 

despite expiry remains valid for a period 

of 30 days from the date of expiry, if any 

application for renewal thereof is filed 

thereafter, the same would be renewed 
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from the date of its renewal. The accident 

took place 28.04.1995. As on the said 

date, the renewal application had not 

been filed, the driver, did not have a valid 

licence on the date when the vehicle met 

with the accident.  
  9. In Swaran Singh (supra), 

whereupon the learned counsel appearing 

on behalf of the appellants relied upon, it 

is stated : 
  "45. Thus, a person whose 

licence is ordinarily renewed in terms of 

the Motor Vehicles Act and the Rules 

framed thereunder, despite the fact that 

during the interregnum period, namely, 

when the accident took place and the date 

of expiry of the licence, he did not have a 

valid licence, he could during the 

prescribed period apply for renewal 

thereof and could obtain the same 

automatically without undergoing any 

further test or without having been 

declared unqualified therefor. Proviso 

appended to Section 14 in unequivocal 

terms states that the licence remains valid 

for a period of thirty days from the day of 

its expiry.  
  46. Section 15 of the Act does 

not empower the authorities to reject an 

application for renewal only on the 

ground that there is a break in validity or 

tenure of the driving licence has lapsed, 

as in the meantime the provisions for 

disqualification of the driver contained in 

Sections 19, 20, 21, 22, 23 and 24 will not 

be attracted, would indisputably confer a 

right upon the person to get his driving 

licence renewed. In that view of the 

matter, he cannot be said to be delicensed 

and the same shall remain valid for a 

period of thirty days after its expiry." 
  10. This aspect of the matter is 

now covered by a decision of this Court in 

National Insurance Company v. Kusum 

Rai & Others;(2006) 4 SCC 250:2006 (3) 

T.A.C.1, wherein this Court referring to 

Swaran Singh (supra), opined : 
   "14. This Court in Swaran 

Singh clearly laid down that the liability 

of the Insurance Company vis-a-vis the 

owner would depend upon several factors. 

The owner would be liable for payment of 

compensation in a case where the driver 

was not having a licence at all. It was the 

obligation on the part of the owner to take 

adequate care to see that the driver had 

an appropriate licence to drive the 

vehicle. The question as regards the 

liability of the owner vis-a-vis the driver 

being not possessed of a valid licence was 

considered in Swaran Singh stating: (SCC 

pp. 336-37, para 89)  
   89. Section 3of the Act 

casts an obligation on a driver to hold an 

effective driving licence for the type of 

vehicle which he intends to drive. Section 

10 of the Act enables the Central 

Government to prescribe forms of driving 

licences for various categories of vehicles 

mentioned in sub-section (2) of the said 

section. The various types of vehicles 

described for which a driver may obtain a 

licence for one or more of them are: 
  (a) motorcycle without gear,  
  (b) motorcycle with gear,  
  (c) invalid carriage, 
  (d) light motor vehicle, 
  (e) transport vehicle,  
  (f) road roller, and  
  (g) motor vehicle of other 

specified description.  
  The definition clause in Section 

2of the Act defines various categories of 

vehicles which are covered in broad types 

mentioned in sub-section (2) of Section 

10. They are goods carriage, heavy goods 

vehicle, heavy passenger motor vehicle, 

invalid carriage, light motor vehicle, 

maxi-cab, medium goods vehicle, medium 

passenger motor vehicle, motor-cab, 
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motorcycle, omnibus, private service 

vehicle, semi-trailer, tourist vehicle, tractor, 

trailer and transport vehicle. In claims for 

compensation for accidents, various kinds 

of breaches with regard to the conditions of 

driving licences arise for consideration 

before the Tribunal as a person possessing 

a driving licence for motorcycle without 

gear, [sic may be driving a vehicle] for 

which he has no licence. Cases may also 

arise where a holder of driving licence for 

light motor vehicle is found to be driving a 

maxi-cab, motor-cab or omnibus for which 

he has no licence. In each case, on evidence 

led before the Tribunal, a decision has to be 

taken whether the fact of the driver 

possessing licence for one type of vehicle 

but found driving another type of vehicle, 

was the main or contributory cause of 

accident. If on facts, it is found that the 

accident was caused solely because of some 

other unforeseen or intervening causes like 

mechanical failures and similar other 

causes having no nexus with the driver not 

possessing requisite type of licence, the 

insurer will not be allowed to avoid its 

liability merely for technical breach of 

conditions concerning driving licence."  
 

 23.  The aforesaid judgment has been 

followed by the Hon'ble Apex Court in 

the case of Ram Babu Tiwari Versus 

United India Insurance Co.Ltd. and 

others (Supra) and National Insurance 

Company Limited Versus Vidhyadhar 

Mahariwala and others (Supra). Similar 

view has been taken by Hon'ble Apex 

Court in the case of Singh Ram Versus 

Nirmala and others;(2018) 3 SCC 800, 

relevant paragraphs 7 and 8 of which are 

extracted below:- 
 

  "7. In the present case it is 

necessary to note, as observed by the 

Tribunal, that the owner did not depose in 

evidence and stayed away from the 

witness box. He produced a licence which 

was found to be fake. Another licence 

which he sought to produce had already 

expired before the accident and was not 

renewed within the prescribed period. It 

was renewed well after two years had 

expired. The appellant as owner had 

evidently failed to take reasonable care 

[Proposition (vii) of Swaran Singh 

[National Insurance Co. Ltd.v. Swaran 

Singh, (2004) 3 SCC 297 : 2004 SCC 

(Cri) 733] ] since he could not have been 

unmindful of facts which were within his 

knowledge.  
  8. In the circumstances, the 

direction by the Tribunal, confirmed by 

the High Court, to pay and recover cannot 

be faulted. The appeal is, accordingly, 

dismissed. There shall be no order as to 

costs." 
 

 24.  In view of above this court is of 

the considered opinion that the driver 

Tribhuwan Lal of the tractor, involved in 

the accident, was not having a valid and 

effective driving licence on the date of 

accident on 28.05.2000, as such there was 

breach of terms and conditions of policy. 

Therefore, the findings recorded by the 

learned Tribunal in regard to issue no.3 

are perverse and erroneous and not 

sustainable and are hereby set aside. 
 

 25.  The last submission of learned 

counsel for the appellant regarding sitting 

of the deceased as gratuitous passenger on 

the tractor, learned counsel for the 

appellant himself has admitted that the 

said plea was not taken before the 

tribunal, therefore, once the said plea was 

not taken before the tribunal, the same 

could not have been considered by the 

learned Tribunal. Now the question arises 

as to whether the learned Tribunal has 



2 All.                  The New India Assurance Co. Ltd. Vs Smt. Maya Devi & Ors.  1317 

committed any illegality or error in not 

considering it while holding inquiry in to 

the claim as provided under Section 168 

of the Act of 1988, exercising the powers 

of the Civil Court under Section 169 of 

the Act, 1988. Section 169 of the Act 

provides the procedure and powers of 

Claims Tribunal, which is extracted 

below:- 
 

  "169. Procedure and powers 

of Claims Tribunals.--  
  "(1) In holding any inquiry 

under section 168, the Claims Tribunal 

may, subject to any rules that may be 

made in this behalf, follow such summary 

procedure as it thinks fit.  
  (2) The Claims Tribunal shall 

have all the powers of a Civil Court for 

the purpose of taking evidence on oath 

and of enforcing the attendance of 

witnesses and of compelling the discovery 

and production of documents and 

material objects and for such other 

purposes as may be prescribed; and the 

Claims Tribunal shall be deemed to be a 

Civil Court for all the purposes of section 

195 and Chapter XXVI of the Code of 

Criminal Procedure, 1973 (2 of 1974). 
  (3) Subject to any rules that may 

be made in this behalf, the Claims 

Tribunal may, for the purpose of 

adjudicating upon any claim for 

compensation, choose one or more 

persons possessing special knowledge of 

and matter relevant to the inquiry to 

assist it in holding the inquiry." 
 

 26.  Section 169(1) of the Act of 

1988 provides that in holding any inquiry 

under section 168, the Claims Tribunal 

may, subject to any Rules that may be 

made in this behalf, follow such summary 

procedure as it thinks fit. Sub Section (2) 

of Section 169 provides that the claims 

Tribunal shall have all the powers of a Civil 

Court for the purpose as mentioned therein 

and for all the purposes of section 195 and 

Chapter XXVI of the Code of Criminal 

Procedure, 1973. Sub-section (3) of Section 

169 of the Act provides that subject to any 

rules that may be made in this behalf, the 

Claims Tribunal may, for the purpose of 

adjudicating upon any claim for 

compensation, choose one or more persons 

possessing special knowledge of and matter 

relevant to the inquiry to assist it in holding 

the inquiry. The Tribunal has to follow the 

summary procedure subject to the Rules 

while holding the inquiry under Section 168 

of the Act. 
 

 27.  In exercise of powers conferred 

under the Motor Vehicles Act 1988 the 

Uttar Pradesh Motor Vehicles Rules, 1998 

have been framed. Chapter IX of the 

Rules deals with the Claims Tribunals. 

Rule 204 provides the application for 

compensation. Rule 209 provides that 

after considering the application and the 

written statements and oral statements of 

the parties, the Claims Tribunal shall 

proceed to frame the issues on which the 

right decision of the claim appears to it to 

depend. Rule 211 provides that after 

framing the issues the Claims Tribunal 

shall proceed to record evidence thereon 

which each party may like to produce. 

Rule 220 provides that the Claims 

Tribunal in passing orders, shall record 

concisely in judgment the findings on 

each of the issues framed and the reasons 

for such finding and make an award 

specifying the amount of compensation to 

be paid by the insurer or in the case of a 

vehicle exempted under sub-section (2) or 

(3) of Section 146 by the owner thereof 

and shall also specify the person or 

persons to whom compensation shall be 

payable. 
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 28.  In view of above, it is apparent 

that the Claim petition is to be decided as 

per the procedure prescribed under the 

Rules. The issues are to be framed on the 

pleadings of the parties to which right 

decision of the claim appears to depend. 

Therefore, the Claims Tribunal has to 

decide the petition on the basis of the 

pleadings. So far as the powers of Civil 

Court conferred on the Claims Tribunal, 

Rule 221 provides the provisions of the 

Code of Civil Procedure 1908, which may 

be applied to proceedings before the 

Claims Tribunal, namely, Rules 9 to 13 

and 15 to 30 of Order V; Order IX, Rule 3 

to 10 of Order XIII, Rules 2 to 21 of 

Order XVI; Order XVII; and Rules 1 to 3 

of Order XXIII. None of the provisions 

provide that the claims Tribunal would 

make an inquiry beyond pleadings for the 

right decision and award the just and 

reasonable compensation. Therefore the 

Claims Tribunal has to hold the inquiry 

into the claim for determining just and 

reasonable compensation on the basis of 

pleadings and law. 
 

 29.  The Insurance Company can 

contest the claim arising out of the motor 

accident on the grounds mentioned in 

Section 149(2) of the Act of 1988, which 

includes the breach of a specified condition 

of the policy and a condition excluding 

liability for injury caused. The plea of 

gratuitous passenger is based on the terms 

and conditions of the Insurance policy which 

can be said to be a breach of the terms and 

conditions of policy and if the same has not 

been raised before the Tribunal and no issue 

was framed in this regard, it cannot be said 

that the learned Tribunal has committed any 

error in not considering the same. 
 

 30.  In view of the aforesaid facts 

and circumstances since the driver of the 

tractor involved in the accident was not 

having a valid and effective driving 

licence on the date of accident so there 

was a breach of terms and conditions of 

policy, therefore, the Insurance Company 

cannot be fastened with the liability of 

paying compensation on behalf of 

owner of the vehicle. Therefore, this 

court is of the considered opinion that 

the compensation awarded by the 

learned Tribunal has to be paid by the 

owner of tractor no.USH-3956 and 

trolly no.USX-4189 i.e. the respondent 

no.5. The impugned judgment and 

award dated 11.11.2005 is liable to be 

modified to the extent that the appellant 

Insurance Company shall make the 

payment of the compensation awarded 

by the learned Tribunal with liberty to 

recover the same from the owner of the 

vehicle in accordance with law and the 

judgment of the Hon'ble Apex Court in 

the case of Oriental Insurance 

Company Limited Versus Shri 

Nanjappan and others;(2004) 13 SCC 

224. 
 

 31.  The appeal is partly allowed. 

The appellant-Insurance Company is 

directed to make the payment of awarded 

compensation to the claimants-

respondents within a period of two 

months from today, if not paid, with 

liberty to recover the same from the 

owner of the vehicle as aforesaid. No 

order as to costs. 
 

 32.  The Lower Court record and the 

amount deposited before this Court, if any 

alongwith the statutory deposit shall be 

remitted to the concerned Tribunal within 

a period of four weeks from today for 

adjusting towards the compensation to be 

paid to the claimants under the award. 
----------
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(Delivered by Hon’ble Rakesh Srivastava, J.) 
 

 1.  FAFOD No. 91 of 2018, FAFOD 

No. 95 of 2018 and FAFOD No. 93 of 

2018 involve a common question of law 

and as such they were heard together and 

are being decided by a common order. 
 

 FAFOD No. 91 of 2018  
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 2.  This first appeal from order has 

been filed challenging the order dated 

10.03.2017 passed by the Railway Claims 

Tribunal, Lucknow Bench, Lucknow in 

Case No. OA/I/02/2011 (Bharat 

Petroleum Corporation Ltd. v. Union of 

India). 
 

 3.  On 04.07.2002, the Bharat 

Petroleum Corporation Limited (for short 

'the Corporation') moved an application 

under Section 16 of the Railway Claims 

Tribunal Act, 1987 before the Railway 

Claims Tribunal, Lucknow Bench, 

Lucknow seeking compensation to the 

tune of Rs. 93,437/- against the 

respondent. It was alleged that on 

19.09.2008, the appellant had booked a 

consignment of High Speed Diesel (HSD) 

under Railway Receipt No. 212006900 

from Numaligarh (Assam) to Mughalsarai 

in District Chandauli (Uttar Pradesh). It 

was alleged that there was shortage in six 

tank wagons having No. SR 13895, WR 

986693, NR 108103, WR 906925 and 

WR 906753 at the destination station. 
 

 4.  The respondent resisted the claim 

of the appellant. In its written statement 

the respondent denied its liability for the 

alleged loss. For the purpose of 

adjudication of the present appeal, it is not 

necessary to set out in detail all the pleas 

taken by the respondents in their written 

statement. Based upon the pleadings of 

the parties, the Tribunal framed five 

issues. There was no issue with respect to 

the jurisdiction of the Tribunal. 
 

 5.  On 10.03.2017 when the claim 

petition came up for hearing, the 

respondent raised an objection that the 

Lucknow Bench of the Tribunal had no 

territorial jurisdiction to hear the matter. 

The Tribunal after hearing the counsels 

for the parties held that it had no 

territorial jurisdiction and accordingly 

passed an order for returning the 

application to the appellant for 

presentation of the same before the 

appropriate forum. The Tribunal further 

added that while calculating the limitation 

before the other forum, the appellant 

would not be entitled to exclusion of the 

time spent in pursuing the matter before 

the Lucknow Bench. The relevant portion 

of the order dated 10.03.2017 is extracted 

below:- 
 

  "Learned counsel for the 

respondent has submitted short 

arguments. It has been contended therein 

that as per legal position, since neither the 

booking point, Numaligarh nor the 

destination point Mughalsarai of the 

disputed consignment falls within 

territorial jurisdiction of this Bench, as 

such, claim application is liable to be 

rejected straightway.  
  I agree with the contention of 

the respondent as the regional office of 

the company is in NOIDA. The 

originating and destination stations are on 

Eastern Railway, therefore, as per 

Schedule I, this case does not come within 

the territorial jurisdiction of the RCT 

Lucknow Bench.  
  Accordingly, in my opinion the 

applicant should approach the proper 

forum designated to entertain this case for 

appropriate remedy.  
  Under this situation, issues need 

not be determined and the application is 

liable to be returned to the applicant to 

present it before the appropriate forum 

competent to admit and decide this case.  
                                                

ORDER  
  The application moved by the 

applicant Company, is hereby returned to 
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the applicant to present before the 

appropriate Tribunal. It is clarified that 

applicant shall not be entitled for 

exclusion of the period during which this 

case remained pending before this 

Tribunal from the period prescribed 

under law of limitation. Parties shall bear 

their own costs. After return as directed 

above, the remaining record shall be 

consigned."  
                                                                                                               

(emphasis supplied)  
 

 FAFOD No. 95 of 2018  
 

 6.  This first appeal from order has 

been filed challenging the order dated 

25.11.2016 passed by the Railway Claims 

Tribunal, Lucknow Bench, Lucknow in 

Case No. OR0200029 (Bharat Petroleum 

Corporation Ltd. v. Union of India). 
 

 7.  On 28.03.2002, the Bharat 

Petroleum Corporation Limited (for short 

'the Corporation') moved an application 

under Section 16 of the Railway Claims 

Tribunal Act, 1987 before the Railway 

Claims Tribunal, Lucknow Bench, 

Lucknow seeking compensation to the 

tune of Rs. 2,26,888/- against the 

respondent. It was alleged that on 

30.11.2001, the appellant had booked a 

consignment of Motor Spirit (MS) under 

Railway Receipt No. 588435 from 

Numaligarh (Assam) to Mughalsarai in 

District Chandauli (Uttar Pradesh). It was 

alleged that there was short delivery of 

Motor Spirit loaded in tank wagon no. 

95464 at the destination station. 
 

 8.  The respondent resisted the claim 

of the appellant. In its written statement 

the respondent denied its liability for the 

alleged loss. For the purpose of 

adjudication of the present appeal, it is not 

necessary to set out in detail all the pleas 

taken by the respondents in their written 

statement. 
 

 9.  On 25.11.2016, after hearing the 

counsels for the parties the Tribunal held 

that it had no territorial jurisdiction and 

accordingly passed an order for returning 

the application to the appellant for 

presentation of the same before the 

appropriate forum. The Tribunal further 

added that while calculating the limitation 

before the other forum, the appellant 

would not be entitled to exclusion of the 

time spent in pursuing the matter before 

the Lucknow Bench. The relevant portion 

of the order dated 25.11.2016 is extracted 

below:- 
 

  "The Regional office of the 

applicant company is in NOIDA. The 

originating station is on NEF Railway 

and destination station Mughalsarai is as 

present on East Central Railway, when 

the claim petition was filed it was on 

Eastern Railway. Mughalsarai is in 

Varanasi district which comes under the 

jurisdiction of Gorakhpur Bench of RCT, 

therefore as per Schedule I, the plaint 

does not come within the terrirorial 

jurisdiction of the RCT Lucknow Bench.  
                                              

ORDER  
  The application moved by the 

applicant company, is hereby returned to 

the applicant to present before the 

appropriate Tribunal. It is clarified that 

applicant shall not be entitled for 

exclusion of the period during which this 

case remained pending before this 

Tribunal from the period prescribed 

under law of limitation. Parties shall bear 

their own costs. After return as directed 

above, the remaining record shall be 

consigned."  
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(emphasis supplied)  
 

 FAFOD No. 93 of 2018  
 

 10.  This first appeal from order has 

been filed challenging the order dated 

17.03.2017 passed by the Railway Claims 

Tribunal, Lucknow Bench, Lucknow in 

Case No. OR0200031 (Bharat Petroleum 

Corporation Ltd. v. Union of India). 
 

 11.  On 28.03.2002, the appellant, 

the Bharat Petroleum Corporation Limited 

(for short 'the Corporation') moved an 

application under Section 16 of the 

Railway Claims Tribunal Act, 1987 

before the Railway Claims Tribunal, 

Lucknow Bench, Lucknow seeking 

compensation to the tune of Rs. 

8,15,930/- against the respondent. It was 

alleged that on 20.08.2000, the appellant 

had booked a consignment of High Speed 

Diesel (HSD) under Railway Receipt No. 

583788 from Numaligarh (Assam) to 

Mughalsarai in District Chandauli (Uttar 

Pradesh) in good and sound condition. It 

was alleged that one of the tank wagons 

having No. ER 17020 had not been 

delivered at the destination station. 
 

 12.  The respondent resisted the 

claim of the appellant. In its written 

statement the respondent denied its 

liability for the alleged loss. For the 

purpose of adjudication of the present 

appeal, it is not necessary to set out in 

detail all the pleas taken by the 

respondents in their written statement. 

Based upon the pleadings of the parties, 

the Tribunal framed three issues. There 

was no issue with respect to the 

jurisdiction of the Tribunal. 
 

 13.  On 17.03.2017 when the claim 

petition came up for hearing, the 

respondent raised an objection that the 

Lucknow Bench of the Tribunal had no 

territorial jurisdiction to hear the matter. 

The Tribunal after hearing the counsels 

for the parties held that it had no 

territorial jurisdiction and accordingly 

passed an order for returning the 

application to the appellant for 

presentation of the same before the 

appropriate forum. The Tribunal further 

added that while calculating the limitation 

before the other forum, the appellant 

would not be entitled to exclusion of the 

time spent in pursuing the matter before 

the Lucknow Bench. The relevant portion 

of the order dated 17.03.2017 is extracted 

below:- 
 

  "Learned counsel for the 

respondent has submitted short 

arguments. It has been contended therein 

that as per legal position, since neither 

the booking point, Numaligarh nor the 

destination point Mughalsarai of the 

disputed consignment falls within 

territorial jurisdiction of this Bench, as 

such, claim application is liable to be 

rejected straightway.  
  I agree with the contention of 

the respondent as the regional office of 

the company is in NOIDA. The 

originating and destination stations are 

on Eastern Railway, therefore, as per 

Schedule I, this case does not come within 

the territorial jurisdiction of the RCT 

Lucknow Bench. But I don't agree with the 

arguments of learned counsel for the 

respondent that the application deserves 

to be rejected. Obviously, when the Bench 

has no jurisdiction to entertain this case, 

the same cannot be rejected as it will 

amount disposal of the case wherefor this 

Bench has no jurisdiction.  
  Accordingly, in my opinion the 

applicant should approach the proper 
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forum designated to entertain this case for 

appropriate remedy.  
  Under this situation, issues need 

not be determined and the application is 

liable to be returned to the applicant to 

present it before the appropriate forum 

competent to admit and decide this case.  
                                                   

ORDER  
  The application moved by the 

applicant Company, is hereby returned to 

the applicant to present before the 

appropriate Tribunal. It is clarified that 

applicant shall not be entitled for 

exclusion of the period during which this 

case remained pending before this 

Tribunal from the period prescribed 

under law of limitation. Parties shall bear 

their own costs. After return as directed 

above, the remaining record shall be 

consigned."  
                                                                                                               

(emphasis supplied)  
 

 14.  Sri S.M. Singh Royekwar, 

learned counsel for the appellant has 

made a two-fold submission: firstly, 

according to him, at the time when the 

applications was moved before the 

Lucknow Bench, it had territorial 

jurisdiction over the matter and as such by 

a subsequent change in the territorial 

jurisdiction of the Lucknow Bench, the 

applications moved by the appellant could 

not be returned for presentation before the 

appropriate Tribunal; secondly, the 

counsel submits that once the Tribunal 

came to the conclusion that it had no 

territorial jurisdiction in the matter it 

became functus officio and it could not 

have passed an order on merit or made 

any clarification. 
 

 15.  Per contra Sri Neerav 

Chitravanshi, learned counsel for the 

respondent has supported the orders under 

challenge in the three appeals under 

consideration. 
 

 16.  In order to provide relief to the 

rail-users by way of expeditious payment 

of compensation to the victims of rail-

accidents and to those whose goods are 

lost or damaged in rail transit, the 

Government of India decided to establish 

the Railway Claims Tribunal with 

Benches in different parts of the country, 

and with judicial and technical members. 

For this purpose, the Government of India 

promulgated the Railway Claims Tribunal 

Act, 1987 (for short 'Act'). Section 13 of 

the Act, which provides for the 

jurisdiction, powers and authority of the 

Tribunal, reads as under: 
 

  "13. Jurisdiction, powers and 

authority of Claims Tribunal.-(1) The 

Claims Tribunal shall exercise, on and 

from the appointed day, all such 

jurisdiction, powers and authority as were 

exercisable immediately before that day 

by any civil court or a Claims 

Commissioner appointed under the 

provisions of the Railways Act,--  

 
  (a) relating to the responsibility 

of the railway administrations as carriers 

under Chapter VII of the Railways Act in 

respect of claims for--  
   (i) compensation for loss, 

destruction, damage, deterioration or non-

delivery of animals or goods entrusted to 

a railway administration for carriage by 

railway; 
   (ii) compensation payable 

under Section 82-A of the Railways Act 

or the rules made thereunder; and 
  (b) in respect of the claims for 

refund of fares or part thereof or for 

refund of any freight paid in respect of 
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animals or goods entrusted to a railway 

administration to be carried by railway.  
 

 17.  The expression ''appointed day' 

is defined in section 2(b) of the Act to 

mean the date with effect from which the 

Claims Tribunal is established under 

section 3 of the Act. 
 

 18.  On the establishment of Railway 

Claims Tribunal under the Act, on and 

from the appointed day i.e. 08.11.1989, 

no court or authority except the Tribunal 

established under the Act alone had the 

jurisdiction to exercise power or authority 

in relation to the matters referred to under 

Section 13 of the Act and every suit, 

claim or other legal proceedings (other 

than an appeal) pending before any court, 

Claims Commissioner or other authority 

immediately before the appointed day 

dealing with the matters enumerated 

under Section 3 of the Act stood 

transferred to the Tribunal. 
 

 19.  Section 14 of the Act which 

relates to the distribution of business 

amongst the Benches of the Claims 

Tribunal reads as under: 
 

  14. Distribution of business 

amongst Benches.--(1) Where any 

Benches are constituted, the Central 

Government may, from time to time, by 

notification, make provisions as to the 

distribution of the business of the Claims 

Tribunal amongst the Benches and 

specify the matters which may be dealt 

with by each Bench. 
  (2) If any question arises as to 

whether any matter falls within the 

purview of the business allocated to a 

Bench, the decision of the Chairman shall 

be final. 

  Explanation.--For the removal 

of doubts, it is hereby declared that the 

expression "matters" includes an 

application under Section 20.  
 

 20.  In exercise of the power under 

Section 30 of the Railway Claims Act, 

1987, the Railway Claims Tribunal 

(Procedure) Rules, 1989 (for short 'Rules') 

have been framed by the Central 

Government. Rule 3 and 9 of the Rules 

are being reproduced below for ready 

reference. 
 

  "3. Territorial jurisdiction of 

Benches.--(1) The number of Benches, 

the Headquarter of and the territorial 

jurisdiction of a bench shall be as 

specified in Schedule I and Schedule I(A).  
  (2) If an application is received 

by a Bench which does not have 

territorial jurisdiction to deal with the 

matter, the Registrar of the Bench shall 

return the application to the applicant. 
  (3) Notwithstanding anything 

contained in sub-rule (2) the applicant 

may apply to the Chairman and the 

Chairman may thereupon for reasons 

recorded in writing, direct a Bench other 

than the Bench before which an 

application has been filed to hear such 

application and issue such orders as may 

be necessary for the transfer of the 

application. 
                                                *                 

*                 *  
  9. Place of filing application 

for compensation for loss, damage, 

destruction, deterioration or non-

delivery of goods or animals.--An 

application for compensation referred to 

in sub-clause (i) of clause (a) of sub-

section (1) of Section 13 of the Act may 

be filed before the Bench having 
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territorial jurisdiction over the place 

where-- 
  (a) the goods or animals were 

delivered for carriage; or  
  (b) where the destination station 

lies; or  
  (c) the loss, destruction, damage 

or deterioration of goods or animals 

occurred." 
                                                                                                               

(emphasis supplied)  
 

 21.  As per Schedule I of the Rules, 

the Headquarters of the Benches of the 

Tribunal were established at 17 places, 

mentioned therein, all over India. The 

districts over which the Benches were to 

exercise territorial jurisdiction were 

mentioned against their names in column 

3. In the State of Uttar Pradesh, the 

Headquarters of the Benches were 

established at three places namely 

Ghaziabad, Gorakhpur and Lucknow. The 

relevant portion of Schedule I of the 

Rules is extracted below: 
 

 SCHEDULE I  
 (See Rule 3)  
 

Sl. 

No.  
Headquarters of 

the Bench of the 

Railway Claims 

Tribunal  

Territorial jurisdiction of the 

Bench  

(1) (2) (3) 

9. Guwahati  Assam, Sikkim, Mizoram, 

Arunachal Pradesh, Tripura, 

Manipur, Meghalaya, 

Nagaland. 

11. Gorakhpur  Districts of Gorakhpur, 

Deoria, Ballia, Gazipur, 

Azamgarh, Nau, Basti, 

Siddharthnagar, Mirzapur, 

Robertsgang, Jaunpur, 

Faizabad, Gonda, Bahraich, 

Sultanpur, Pratapgarh, 

Lakhimpur, Allahabad, 

Varanasi, Bareilly, Sitapur, 

Pilibhit, Nanital, 

Shahjahanpur, Badaun and 

Hardoi of Uttar Pradesh.  

12. Lucknow  All Districts of Uttar 

Pradesh except those 

included in Column (3) 

against serial no. 11  

 

 22.  A perusal of column 3 

corresponding to serial no. 11 of Schedule 

I of the Rules shows that district 

Chandauli, was not included therein. As 

per column 3 corresponding to serial no. 

12, district Chandauli fell within the 

territorial jurisdiction of Lucknow Bench. 
 

 23.  In exercise of the powers under 

Section 30 of the Act, by notifications 

dated 04.02.1997, 29.02.2000, 

02.12.2002, 22.10.2003 and 15.02.2006, 

Schedule I of the Rules was amended, but 

District Chandauli continued to remain 

under the territorial jurisdiction of 

Lucknow Bench of the Tribunal. By 

notification dated 11.04.2007, Schedule I 

of the Rules was again amended and for 

the first time the territorial jurisdiction 

over district Chandauli was shifted from 

Lucknow Bench to Gorakhpur Bench. 

The relevant portion of the notification 

dated 11.04.2007 is extracted below:- 
 

  "1. (1) These rules may be 

called the Railway Claims Tribunal 

(Procedure) Amendment Rules, 2007.  
  (2) They shall come into force 

on the date of their publication in the 

Official Gazette. 
  2. In the Railway Claims 

Tribunal (Procedure) Rules, 1989, in the 

Schedule I at Serial Number 11, for the 

entry in Column 3, the following entry 

shall be substituted namely:- 
  "District Gorakhpur, Deoria, 

Ballia, Gazipur, Azamgarh, Mau, Basti, 

Siddharthnagar, Mirzapur, Robertsgang, 

Jaunpur, Faizabad, Gonda, Bahraich, 

Varanasi, Maharaj Ganj, Kushinagar, 
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Shravasti, Sant Kabir Nagar, Chandauli, 

Sant Ravi Das Nagar, Balrampur and 

Ambedkar Nagar of Uttar Pradesh."  
                                                                                                               

(emphasis supplied)  
 

 24.  As per Rule 9 of the Rules, the 

application for compensation for non 

delivery of goods could be filed either 

before the Bench having territorial 

jurisdiction over the place where the 

goods were delivered for carriage or 

before the Bench having territorial 

jurisdiction over the destination station. In 

the cases at hand, the consignment was 

booked at Numaligarh for Mughalsarai. 

Numaligarh, the booking station, fell in 

the State of Assam, whereas, 

Mughalsarai, the destination station, fell 

in district Chandauli in the State of Uttar 

Pradesh, and as such, as per Schedule I of 

the Rules, as it stood at the time of filing 

of the applications, the appellant could 

have invoked the jurisdiction of either the 

Guwahati Bench of the Tribunal, which 

had territorial jurisdiction over the entire 

State of Assam or before the Lucknow 

Bench which had territorial jurisdiction 

over district Chandauli, under which the 

destination station fell. The appellant 

chose Lucknow Bench over Guwahati 

Bench. It is not in dispute that at the time 

of filing the applications, the Lucknow 

Bench had territorial jurisdiction in the 

matter. It was only by a subsequent 

notification dated 11.04.2007 that the 

territorial jurisdiction with regard to 

District Chandauli was transferred to the 

Tribunal at Gorakhpur. 
 

 25.  Under Sub-rule (2) of Rule 3 of 

the Rules, if an application is received by 

a Bench which does not have territorial 

jurisdiction to deal with the matter, the 

Registrar of the Bench is obliged to return 

the application to the applicant. In the 

present case, since at the time of filing the 

application, the Lucknow Bench had 

territorial jurisdiction over the matter, the 

application was not returned by the 

Registrar under Rule 3(2) of the Rules. 
 

 26.  At this stage, it is necessary to 

delve into the law regarding return of 

plaint, where the court is found to be 

lacking territorial or pecuniary 

jurisdiction. In Raizada Topandas v. 

Gorakhram Gokalchand, AIR 1964 SC 

1348, the Apex Court has held that the 

jurisdiction of a court is to be normally 

ascertained at the time of the inception of 

a suit. The Apex Court cited with 

approval the case of Govindram 

Salamatrai in the following words:- 
 

  "The jurisdiction of a Court is 

normally and ordinarily to be determined 

at the time of the inception of a suit. 

Therefore when a party puts a plaint on 

file, it is at that time that the Court has to 

consider whether the Court had 

jurisdiction to entertain and try that suit 

or not."  
                                                                                                               

(emphasis supplied)  
 

 27.  In Sharma Singh v. Sadhu Singh, 

AIR 1928 Lah 484, the Lahore High 

Court, while dealing with a matter 

relating to return of plaint under Order 7 

Rule 10 of the Code of Civil Procedure, 

1908 held that - 
 

  "Order 7, R. 10, Civil P.C., does 

not apply to cases where a Court 

originally had jurisdiction to try the suit 

but discovered at the time of passing a 

decree that it is incompetent to pass the 

decree because of the pecuniary 

valuation."  
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 28.  In Alamchand Birumal v. Motilal 

Balchand, AIR 1968 MP 112, the Madhya 

Pradesh High Court in paragraph 6 of the 

report has held: 
 

  "6. It cannot also be maintained 

that on the investment of the Court of 

Additional District Judge, Satna, with the 

powers of a Court of Small Causes by the 

notification dated the 1st January 1959, 

the Court of Civil Judge, Second Class, 

Satna was, under section 16 of the 

Provincial Small Cause Courts Act, 1887, 

deprived of the jurisdiction to try the suit. 

That provision is in the following terms--  
  "16. Save as expressly provided 

by this Act or by any other enactment for 

the time being in force, a suit cognizable 

by a Court of Small Causes shall not be 

tried by any other Court having 

jurisdiction within the local limits of the 

jurisdiction of the Court of Small Causes 

by which the suit is triable."  
  This provision does not deprive a 

regular court altogether of jurisdiction in suits 

cognizable by a Court of Small Causes: it 

merely prevents the exercise of that 

jurisdiction by a regular court if at the time the 

suit is filed there is a Court of Small Causes 

having jurisdiction within the same local 

limits. Admittedly, in the present case there 

was no court of Small Causes at Satna having 

jurisdiction to try the suit when it was filed in 

the Court of Munsiff. Satna Section 16 does 

not, therefore, in any way oust the jurisdiction 

of the Court of Civil Judge, Second Class, 

Satna, where the suit stood transferred under 

section 27 of the Act, to try the suit. In this 

connection it would be pertinent to refer to 

Order 7, Rule 10 of the Code of Civil 

Procedure, which says--  
  "The plaint shall at any stage of 

the suit be returned to be presented to the 

Court in which the suit should have been 

instituted."  

  Under this rule, a plaint can be 

returned only if at the time it was filed 

there was another court in which the suit 

should have been instituted. Here, at the 

time the suit was filed in the Court of 

Munsif, Satna, there was no Court of 

Small Causes and no small cause powers 

had been conferred on the Court of 

Additional District Judge, Satna. The 

subsequent conferment of small cause 

powers on the Court of Additional District 

Judge. Satna, could, therefore, afford no 

ground to the Civil Judge. Second Class, 

Satna, to return the plaint. In our 

judgment, the court of the Civil Judge, 

Second Class, Satna, continues to have 

jurisdiction to try the applicant's suit."  
                                                                                                               

(emphasis supplied)  
 

 29.  In Harnam Das v. Salamat Rai, 

Civil Revision No. 140 of 1950, a learned 

Single Judge of the High Court of PEPSU 

has held as under:- 
 

  "3. Order 7, R. 10(1), Civil P.C. 

says that the plaint shall at any stage of 

the suit be returned to be presented to the 

Court in which the suit should have been 

instituted. The words "in which the suit 

should have been instituted" obviously do 

not mean the Court in which the suit 

should be instituted. The provisions of 

this rule regarding return of the plaint 

appear to me to apply to cases in which 

the suit when originally instituted was not 

properly instituted and not to cases in 

which the suit was instituted in the proper 

Court, but subsequently that Court ceases 

to exercise jurisdiction and another Court 

with restricted pecuniary jurisdiction is 

constituted to take its place. It is thus the 

defect of presentation of the plaint in the 

first instance in a wrong Court that 

attracts the applicability of O. 7, R. 10, 
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Civil P.C., and that rule does not govern 

cases where the suit when instituted did 

not suffer from any defect whatsoever.  
                                                                                                               

(emphasis supplied)  
 

 30.  Section 18 of the Act deals with 

the procedure and powers of Claims 

Tribunal. Relevant portion of section 18 is 

extracted below:- 
 

  "18. Procedure and powers of 

Claims Tribunal.- (1) The Claims 

Tribunal shall not be bound by the 

procedure laid down by the Code of Civil 

Procedure, 1908 (5 of 1908), but shall be 

guided by the principles of natural justice 

and, subject to the other provisions of this 

Act and of any rules, the Claims Tribunal 

shall have powers to regulate its own 

procedure including the fixing of places 

and times of its enquiry."  
 

 31.  In Prasant Kumar Choudhury v. 

Union of India, 2006 SCC OnLine Ori 58, 

a learned Single Judge of Orissa High 

Court has considered the applicability of 

the Civil Procedure Code to the 

proceedings before the Railway Tribunal 

and has held as under:- 
 

  "On a plain reading of the 

aforesaid provision, it is not possible to 

accept the contentions of the learned 

counsel for the Railway since there exists 

no specific bar to the application of the 

Code of Civil Procedure in the aforesaid 

provision of law. On the contrary, the said 

provision basically unshackles the 

Tribunal from the procedural laws 

mandated in the Code while at the same 

time maintaining the requirement of 

compliance of natural justice. The 

provision is clearly ''enabling' the 

provision and not a ''disabling' provision. 

This provision does not specifically take 

away from the Tribunal the power and 

authority to exercise any or all provisions 

of C.P.C. and therefore, it is clear that 

Section 34, C.P.C. continues to be vested 

in the authority of the Railway Claims 

Tribunal."  
 (emphasis supplied)  
 

 32.  This Court is in respectful 

agreement with the view expressed by the 

Orissa High Court, and as such the law on 

return of plaint, as laid down in the 

judgments discussed above, will also 

apply to the present case. 
 

 33.  Regard being had to the aforesaid 

enunciation of law, it is to be seen whether 

the opinion expressed by the Tribunal is 

correct and justified. In the cases at hand, it 

is undisputed that at the time the 

applications seeking compensation were 

moved by the appellant before the Lucknow 

Bench, the Lucknow Bench had territorial 

jurisdiction over the matter and as such in 

view of the settled legal position, this Court 

is of the firm opinion that the applications 

could not be returned to the appellant for 

their presentation before Gorakhpur Bench 

as a result of a subsequent change in the 

territorial jurisdiction of Lucknow Bench. 

The impugned orders cannot be sustained. 
 

 34.  The Tribunal has not only passed 

orders for returning the applications to the 

appellant but has also further added that 

the appellant would not be entitled to 

exclude the period during which the 

applications remained pending before the 

Lucknow Bench, from the period 

prescribed under the law of limitation. 
 

 35.  It is settled that once a court 

comes to a conclusion that it has no 

jurisdiction, there is no occasion for it to 
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delve into the merits of the matter or give 

any other findings. In Athmanathaswami 

Devasthanam v. K. Gopalaswami 

Ayyangar, AIR 1965 SC 338 the Apex 

Court held as under: 
 

  "14. The last point urged is that 

when the civil court had no jurisdiction 

over the suit, the High Court could not 

have dealt with the cross-objection filed 

by the appellant with respect to the 

adjustment of certain amount paid by the 

respondent. This contention is correct. 

When the Court had no jurisdiction over 

the subject-matter of the suit it cannot 

decide any question on merits. It can 

simply decide on the question of 

jurisdiction and coming to the conclusion 

that it had no jurisdiction over the matter 

had to return the plaint."  
                                                                                                               

(emphasis supplied)  
 

 36.  In R.S.D.V. Finance Co. (P) Ltd. 

v. Shree Vallabh Glass Works Ltd., (1993) 

2 SCC 130 the Apex Court reiterated that 
 

  "7. ... The Division Bench was 

totally wrong in passing an order of 

dismissal of suit itself when it had arrived 

to the conclusion that the Bombay Court 

had no jurisdiction to try the suit. The 

only course to be adopted in such 

circumstances was to return the plaint for 

presentation to the proper court and not 

to dismiss the suit."  
                                                                                                               

(emphasis supplied)  
 

 37.  In view of the settled legal 

position, once the Tribunal came to the 

conclusion that it had no territorial 

jurisdiction over the matter, it was left 

with no other option but to pass an order 

for return of the applications. It was not 

open to the Tribunal to clarify that the 

appellant would not be entitled for 

exclusion of the period during which the 

applications remained pending before the 

Lucknow Bench from the period 

prescribed under law of limitation. The 

clarification made by the Tribunal is 

without jurisdiction. 
 

 38.  In any case, after return of the 

applications, it was for the Tribunal 

having jurisdiction, and where 

applications are subsequently filed, to 

apply its mind and arrive at a 

determination regarding whether the 

appellant was pursuing its remedy before 

the Lucknow Bench of the Tribunal in a 

bonafide manner and in good faith. 

Thereafter, depending upon the aforesaid 

determination, the Tribunal would have 

decided whether or not the appellant was 

entitled to the benefit of exclusion of the 

time spent in pursuing the remedy before 

the Lucknow Bench. 
 

 39.  In view of the above, even if the 

applications moved by the appellant are to 

be returned for filing them before the 

appropriate Bench, the Tribunal in the 

present matters had no jurisdiction to pass 

orders that the appellant would not be 

entitled for exclusion of the period during 

which the claims remained pending 

before the Lucknow Bench of the 

Tribunal from the period prescribed under 

law of limitation. On this ground also the 

impugned order cannot be sustained. 
 

 40.  In view of the discussion made 

above, the order dated 10.03.2017 passed 

in Case No. OA/I/02/2011 (Bharat 

Petroleum Corporation Ltd. v. Union of 

India) (under challenge in FAFOD No. 91 

of 2018); the order dated 25.11.2016 

passed in Case No. OR0200029 (Bharat 
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Petroleum Corporation Ltd. v. Union of 

India) (under challenge in FAFOD No. 95 

of 2018); and the order dated 17.03.2017 

passed in Case No. OR0200031 (Bharat 

Petroleum Corporation Ltd. v. Union of 

India) (under challenge in FAFOD No. 93 

of 2018) by the Railway Claims Tribunal, 

Lucknow Bench, Lucknow are hereby set 

aside. The appeals stand allowed. All the 

three matters are remanded back to the 

Tribunal to decide the same in accordance 

with law. 
 

 41.  Costs made easy. 
---------- 
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 1.  This case concerns itself with the 

sanctity of admissions made by certain 

colleges in B.Ed course in the academic 

session 2013-2014 after 16.09.2013 and 

holding of examination of such students 

and declaration of their results. Hon'ble 

Single Judge in this case finding himself 

unable to agree with the judgment 

rendered on 03.12.2018 in a bunch of writ 

petitions, leading writ petition being 

Ankit Kumar and others vs. State of U.P. 

and others (hereinafter referred to as 

'Ankit Kumar'), vide order dated 

17.12.2018 has referred the following two 

questions for consideration by a larger 

bench.  
 

  "(i). Whether it was open for the 

State Government or this Court to have 

relaxed the time schedule fixed under the 

orders of the Apex Court in College of 
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Professional Education (Supra), as reiterated 

and re-inforced in Maa Vaishno Devi Mahila 

Mahavidyalaya (Supra), as also the order 

dated 25.11.2013 passed in I.A. No. 109 and 

110 of 2013 in College of Professional 

Education, fixing 16th September, 2013, by 

permitting/directing declaration of results of 

students admitted in B.Ed Course in the 

Academic Session 2013-14 after 16.09.2013?  
  (ii). Whether the instructions of the 

State Government dated 28th November, 

2018 could be acted upon or that it amounts 

to an act in disobedience/derogation of the 

orders of the Apex Court, referred to above, 

rendering the responsible officers of the State 

liable to be proceeded with under contempt 

jurisdiction, in view of the observations 

contained in para 90.2 of the Supreme Court 

judgment in Maa Vaishno Devi Mahila 

Mahavidyalaya (supra)."  
 

 2.  This larger bench has thus 

assembled to consider the aforesaid 

reference.  
 

 3.  This petition by Smt Rinki has 

been filed with the prayer to issue a 

direction to the authorities of Chaudhary 

Charan Singh University, Meerut to 

declare her result of B.Ed examination for 

the academic session 2013-2014 in light 

of her admission made to the aforesaid 

course in pursuance of Government 

Orders dated 26.09.2013 and 08.10.2013.  
 

 4.  Before dealing with the issues 

involved in this reference, the facts and 

circumstances which led the State 

Government to issue Government Orders 

dated 26.09.2013 and 08.10.2013, are 

necessary to be noticed.  
 

 5.  For making admissions to B.Ed 

course in various Universities and the 

Colleges affiliated/associated with them 

in the State of U.P. for the academic 

session 2013-2014, a ''Joint Entrance 

Examination B.Ed 2013' was held by 

Deen Dayal Upadhyaya Gorakhpur 

University, Gorakhpur which was 

nominated as the Nodal University. On 

the basis of said Joint Entrance 

Examination, counselling of successful 

candidates for being given admission in 

various institutions was held between 

01.06.2013 to 27.06.2013. After this 

counselling, a pooled counselling was 

held, however, even after the pooled 

counselling, around 50,000 seats 

remained vacant and accordingly to fill up 

these 50,000 seats, another pooled 

counselling was held between 04.08.2013 

to 29.08.2013. Even after second pooled 

counselling, 34294 seats remained vacant. 

The State Government thus considered 

the situation which arose on account of 

34924 seats remaining vacant and for the 

said purpose, a high level meeting chaired 

by the Principal Secretary of the State 

Government in the Department of Higher 

Education was held on 25.09.2013 which 

was attended to by the Special Secretary, 

Department of Higher Education, 

Registrar of the Nodal University i.e. the 

Gorakhpur University, Deputy Registrar 

and the State Nodal Officer, Joint 

Entrance Examination B.Ed-2013, Deen 

Dayal Upadhyaya Gorakhpur University, 

Gorakhpur. The order dated 26.09.2013 

was thus issued by the State Government 

on the basis of deliberations held and 

decisions taken in the said meeting. As a 

matter of fact, the said order dated 

26.09.2013 issued by the State 

Government is the minutes of meeting 

held on 25.09.2013. 
 

 6.  Perusal of the said Government 

Order dated 26.09.2013 reveals that while 

taking decision to meet the exigency 
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which arose on account of unfilled 34294 

seats, the Committee referred to the 

judgment of Hon'ble Supreme Court, 

dated 22.07.2011 passed in Special Leave 

to Appeal (Civil) No.13040 of 2010, 

College of Professional Education and 

others vs. State of U.P. and others, 

reported in 2013 (2) SCC 721. The State 

Government is thus said to have taken 

note of paragraph 4 (vi) (b) of the 

judgment in the case of College of 

Professional Education and others 

(supra) and decided in the meeting held 

on 25.09.2013 that a list of candidates, on 

the basis of their merit who appeared in 

Joint Entrance Examination and were not 

admitted, be sent to all self-financed B.Ed 

institutions and further that institutions 

shall then admit the students from the said 

list after inviting applications through 

advertisement to be published in 

newspapers, in accordance with the 

ranking of the candidates in the merit. The 

State Government also decided vide 

Government Order dated 26.09.2013 that 

last date for completing the process will 

be 15.10.2013. Pursuant to the said 

Government order dated 26.09.2013, the 

State Government issued another 

Government Order dated 08.10.2013 

directing the Nodal University that 

admissions to B.Ed course shall be made 

only in accordance with the merit of the 

candidates as per the list to be provided 

by the Nodal University to the institutions 

and that the seats on which allotment of 

students could not be made on the basis of 

counselling, shall be treated to be vacant 

and further that the seats against which 

candidates do not take admission till 

12.10.2013 shall also be treated to be 

vacant.  
 

 7.  Assertion made by the petitioner 

in this case is that she was admitted on the 

basis of the process decided and 

implemented by the State Government in 

terms of the Government Orders dated 

26.09.2013 and 08.10.2013 and thus her 

admission is lawful and accordingly she is 

entitled not only to take admission in 

B.Ed course but also for declaration of her 

result.  
 

 8.  Reference made to this bench thus 

revolves around the time schedule fixed 

by Hon'ble Supreme Court in its judgment 

and order dated 22.07.2011 in the case of 

College of Professional Education and 

others (supra). Paragraph 4 of the said 

judgment contains a schedule which is 

based on broad consensus regarding 

procedure of admission between the 

institutions and the State Government. 

Paragraph 4 of the said judgment is thus 

extracted hereinbelow:-  
 

  "4. In regard to admissions for 

academic sessions 2012- 2013 and 

subsequent academic years, the 

institutions and the state government have 

arrived at a broad consensus regarding 

the procedure, the terms of which have 

been set out in the affidavit filed by Dr. 

R.K. Gupta, Associate Professor, 

Department of Higher Education, 

Government P.G. College, Noida on 

behalf of the state of U.P. The terms 

agreed are as under:  
  (i) To ensure that all seats in the 

colleges are filled through counseling 

pursuant to Entrance Examination, the 

Colleges are required to update their 

websites daily and display the number of 

students admitted as well as the number 

of seats vacant. For this purpose, each 

college shall have an official websites 

giving the details of total sanctioned 

seats, bank account etc. During the 

course of counseling, they will update 
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their official website on day to day basis 

regarding vacant seats after admissions. 

The colleges shall also communicate the 

said particulars on daily basis to the 

Registrar of concerned University 

(Examination conducting body) through 

e- mail/telephone/Fax. 
  (ii) Every college will display its 

Bank Account Number and its name on its 

website and also provide to the concerned 

University (the examination conducting 

body). Any student, who is allotted to a 

particular college through counseling 

after the B.Ed. Joint Entrance 

Examination, will deposit his fees directly 

with the CBS Branch of the said Bank 

Account of the college to which he is 

allotted, within three days from the day of 

counseling. Subsequently, the said student 

will make available the copy of the proof 

of fee deposited to the concerned college 

and the concerned University. The 

concerned college will display the same 

on its website along with the details of the 

students. If any student faces any 

difficulty in depositing of the fee in the 

CBS account of the college to which he is 

allotted, he can immediately contact the 

University, the college and if required 

then concerned District Magistrate. 
  (iii)The schedule for admission 

for the academic session 2012-13 and 

subsequent years, shall be as under:  
  1. Publication of Advertisement 

01.02.2011 
  2. Sale of Application Forms 

and 10-2-2012 to 10-3-2012 their 

submission 
  3. Date of Entrance 

Examination 20.04.2012 to 25.04.2012 
  4. Declaration of Result 

25.05.2012 to 30.05.2012 
  5. Commencement and 

completion of counselling 01.06.2012 to 

25.06.2012 

  6. Last Date of Admissions after 

counseling 28.06.2012 
  7. Commencement of Academic 

session 01.07.2012 
  [Note : for subsequent years, 

the same dates and months will apply]  
  (iv) From 2012-13, there will be 

only one counseling, which will continue 

for a period of 25 days. During the 

counseling, if it is found that a 

candidate/s allotted to any college do not 

turn up to take admission, the college 

shall inform the Counseling Authority and 

upon receipt of such information, another 

set of candidates will be sent to such 

colleges after counseling. The said 

counseling will be continuous to expedite 

the procedure of admission till closure of 

admission, without any second or third 

round of counseling. 
  (v) As per the schedule agreed 

for the year 2011-12, as per order dated 

11.3.2011 of the Supreme Court, the 

admission process will be completed by 

31.07.2011 after the first counseling. 

Subsequently, any vacant seats 

ascertained, will be filled up through 

second phase of counseling conducted 

from 03.08.2011 to 07.08.2011. Thus, the 

whole process of admission to all the 

seats of B.Ed. course shall be completed 

by 14.08.2011. 
  (vi) After that date (14.08.2011) 

if any seat remains vacant in a private 

college then to fill up the same the 

following course may be followed to 

ensure filling up all the vacant seats 

through counseling only:- 
  (a) A waiting list in the form of 

pool of about 5000 candidates will be 

prepared. The waiting list may be 

enlarged as per the requirement to fill up 

the vacant seats. The candidates 

registered with the pool will have to give 

an undertaking to the effect that they can 
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be sent to any college having vacant seat 

for admission and they will have no 

objection. The candidates registered with 

the pool/waiting list will be arranged as 

per merit and will be allotted the colleges 

having vacant seats in their subjects 

according to their merit. This option will 

be exercised only after the end of 

counseling and be adopted only on the 

request of the colleges for filling up their 

remained vacant seats within three days 

from the last date of admission.  
  In such circumstances, the 

concerned university will provide the 

students from waiting list accordingly to 

fill up the seats but the entire process will 

be completed within 10 days, i.e. by 

24.08.2011 for the session 2011-12 and 

8th of July for the next consecutive years.  
  The wait listed pool candidates, 

shall along with the undertaking, deposit the 

fees with the University concerned and in case 

the candidates fails/refuses to join the allotted 

college as per his undertaking then the fee 

deposited with university will be remitted to the 

account of the college immediately, to which 

the students has been allotted by the university 

provided that the seats remained vacant during 

that academic session.  
  (b) After the counseling is over, 

the concerned University will continue to 

allot the candidates from the above 

mentioned waiting list against the vacant 

seats till all the seats in the colleges are 

filled up. It is further submitted that the 

organizing university will provide 

students only to the existing B.Ed. College 

and all those B.Ed. Colleges which will 

get affiliation up to dated 07.07.2011 will 

not be considered for counseling to the 

year 2011-12 and for the next consecutive 

years and onward the colleges which will 

be get affiliated on or before 10th of May 

of that year, would be considered for 

counseling.  

  (c) The organizing University 

will start online help service through 

which the complaints of the candidates 

will be redressed. All the colleges 

concerned will also provide their helpline 

separately and after receipt of the 

complaints the organizing university will 

forward the same to the concerned 

college for redressal, failing which the 

organizing university will seek the 

explanation from the college concerned 

and if any default or omission is found on 

the part of the college, then the same 

would be forwarded to the government for 

necessary actions against such college. 
  (d) The state shall take all 

endevour to ensure admissions only 

through counseling after holding State 

Level Entrance Examination against all 

the seats sanctioned in self-financing 

institutions running B.Ed. Course. 
  (e) That in case any unforeseen 

difficulty arises regarding filling up vacant 

seats in the concerned colleges despite 

strictly following the procedure agreed, even 

after 24.08.2011, the colleges will be entitled 

to approach, for filling up their vacant seats, 

to Principal Secretary/Secretary of the 

Department of Higher Education, 

Government of UP who will arrange to 

provide selected candidates from the wait-list 

pool within 3 days from receipt of 

application to fill up those vacant seats.  
  (f) The same procedure will 

mutatis mutandis apply for the academic 

years 2012-13 and thereafter.  
  (vii) The state government will 

adopt similar procedure in regard to 

filling of any vacant seats for the 

admission for the academic year 2012-13 

and subsequent years." 
 

 9.  The schedule as directed to be 

followed by Hon'ble Supreme Court in the 

case of College of Professional 
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Education and others (supra) was 

however issued with a further direction to 

the State Government that the State 

Government will endeavour to formulate 

the said schedule in the form of 

appropriate admission and procedural 

rules. The judgment further provides that 

until the State Government makes such 

rules, the said procedure shall be applied. 

It also provides that same procedure will 

mutatis mutandis apply for the academic 

session 2013- 2014 and thereafter.  
 

 10.  Hon'ble Supreme Court in its 

subsequent judgment dated 13.12.2012 in 

the case of Maa Vaishno Devi Mahila 

Mahavidyalaya vs. State of U.P. and 

others, reported in (2013) 2 SCC 617 

reiterated the schedule mentioned in the 

case of College of Professional 

Education and others (supra) in relation 

to admissions, recognition, affiliation and 

commencement of B.Ed course. In this 

case Hon'ble Supreme Court even 

observed that in case of disobedience of 

the said schedule or any attempt to 

circumvent the judgment of Supreme 

Court and the directions contained 

therein, the person concerned shall 

become liable for proceedings under the 

Contempt of Courts Act, 1971 and for 

disciplinary action as well.  
 

 11.  Paragraph 91.1 and 91.2 

contained in the said judgment of Hon'ble 

Supreme Court in the case of Maa 

Vaishno Devi Mahila Mahavidyalaya 

(supra) are extracted herein below:-  
 

  "91.1. The Schedule stated in 

College of Professional Education and in 

this judgment in relation to admissions, 

recognition, affiliation and 

commencement of courses shall be strictly 

adhered to by all concerned including 

NCTE, the State Government and the 

University/examining body.  
  91.2. In the event of 

disobedience of schedule and/or any 

attempt of overreach or circumvent the 

judgment of this Court and the directions 

contained herein, the person concerned 

shall render himself or herself liable for 

proceedings under the Contempt of 

Courts Act, 1971 and even for 

departmental disciplinary action in 

accordance with law." 
 

 12.  Admittedly, no separate 

procedural rules governing admission to 

B.Ed course in the State of U.P. have yet 

been formulated by the State Government 

and accordingly there cannot be any 

ambiguity that the schedule formulated by 

Hon'ble Supreme Court in the case of 

College of Professional Education and 

others (supra) as reiterated in the case of 

Maa Vaishno Devi Mahila 

Mahavidyalaya (supra) is binding not 

only on the State Government but also on 

the Nodal University which conducted the 

Joint Entrance Examination and also on 

the Universities and the 

Colleges/Institutions where admissions 

for the academic session 2013-2014 were 

made.  
 

 13.  There cannot be any quarrel that 

by operation of Article 141 of the 

Constitution of India whatever is laid 

down by Hon'ble Supreme Court becomes 

law of the land and that its decision are 

binding on all. The law laid down by 

Hon'ble Supreme Court is applicable to 

every person including those who are not 

parties to that order.  
 

 14.  Apart from the provision of 

Article 141 of Constitution of India which 

provides that law declared by Hon'ble 
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Supreme Court shall be binding on all, 

there is yet another provision in the 

Constitution of India in the form of 

Article 144 which needs to be taken note 

of at this juncture itself.  
 

 15.  Article 144 declares that "All 

Authorities, Civil and Judicial in the 

territory of India shall act in aid of the 

Supreme Court". Thus, every authority in 

the country, without exception, is bound 

by the directions of the Hon'ble Supreme 

Court.  
 

 16.  To reflect as to whether 

admissions in the B.Ed course in the 

academic session 2013-2014 made after 

16.09.2013 can be said to be lawful 

entitling such students to appear in the 

examination and seek declaration of their 

result, we find it necessary to examine the 

Government Orders dated 26.09.2013 and 

08.10.2013 in the background of 

directions of Hon'ble Supreme Court 

issued in the case of College of 

Professional Education and others 

(supra) as reiterated in the case of Maa 

Vaishno Devi Mahila Mahavidyalaya 

(supra). As per schedule in the case of 

College of Professional Education and 

others (supra), admission on the basis of 

extended second counselling could be 

made only till 14.08.2013. The direction 

contained in paragraph 4 (vi) (b) of the 

judgment in the case of College of 

Professional Education and others 

(supra), however permitted to fill up seats 

which remained vacant even after 

14.08.2013 by following the 

course/procedure given therein. As per the 

said procedure, the University was to 

provide students from wait list to fill up 

vacant seats but such entire process could 

be completed within ten days from 

14.08.2013 i.e by 24.08.2013.  

 17.  As a matter of fact, an 

interlocutory application, namely, IA No. 

109-110 of 2013 was filed by an 

Institution i.e. DAV College at Meerut-

Hapur Road, District Meerut in Civil 

Appeal No.5914 of 2011 (College of 

Professional Education and others, 

decided on 22.07.2011) with the prayer 

that the said institution be permitted to 

admit students in B.Ed course against 

vacant seats. However, Hon'ble Supreme 

Court after considering the said prayer 

passed an order on 25.11.2013 whereby 

interlocutory application was dismissed. 

The order dated 25.11.2013 passed by 

Hon'ble Supreme Court in IA No.109-110 

is reproduced hereunder:-  
 

  "We have not been granting 

any further relief to any party in case of 

admissions for the academic session 

2013-2014 after 16.09.2013. These 

interlocutory applications are also 

dismissed.  
  It will however be open for the 

applicant to have the concerned court 

including this Court for further relief for 

the academic session 2014-2015."  
 

 18.  Thus, at the most, admission to 

B.Ed course in the State of U.P. for the 

academic session 2013-2014 could have 

been made only till 16.09.2013 and any 

admission made thereafter would be in 

derogation of the directions issued by 

Hon'ble Supreme Court in its judgment 

dated 22.07.2011 in the case of College of 

Professional Education and others 

(supra). The decision of the State 

Government contained in the Government 

Order dated 26.09.2013 is thus to be 

considered in light of the aforesaid.  
 

 19.  While examining the 

Government Orders dated 26.09.2013 and 
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08.10.2013, we may also record that State 

of U.P. filed Miscellaneous Application 

bearing IA No.1216 of 2017 in the case of 

College of Professional Education and 

others (supra) which was already decided 

on 22.07.2011 and prayed therein to 

provide that this Court shall be free to 

pass appropriate orders in certain pending 

writ petitions without being influenced by 

the order dated 25.11.2013 passed in IA 

No.109-110 of 2013. Another 

Miscellaneous Application bearing IA 

No. 1243 of 2017 was filed by a 

candidate-Rupam Sharma, in the case of 

College of Professional Education and 

others (supra) decided on 22.07.2011 

where IA No.109-110 of 2017 were also 

dismissed on 25.11.2013, with the prayer 

that directions be issued that the order 

dated 25.11.2013 was not applicable to 

students who had taken admission 

pursuant to the Government Order dated 

08.10.2013. Both these interlocutory 

applications i.e. IA No.1216 of 2017 and 

1243 of 2017 were also dismissed by 

Hon'ble Supreme Court vide its order 

dated 10.09.2018 which is quoted herein 

below:-  
 

  "Upon hearing the counsel, the 

Court made the following order.  
  The applications are dismissed.  
  M.A. Nos.1216/2017 and 

1243/2017 are disposed of accordingly."  
 

 20.  The Government Order dated 

26.09.2013 has been attempted to be 

justified by learned Advocate General 

appearing on behalf of State of U.P. by 

referring to the directions issued by 

Hon'ble Supreme Court in paragraph 4 

(vi) (e) of the judgment in the case of 

College of Professional Education and 

others (supra). In support of his 

submission, learned Advocate General 

has submitted that the said paragraph in 

the judgment of College of Professional 

Education and others (supra) permitted 

admission in B.Ed course even after 

24.08.2013 in case any unforeseen 

difficulty would arise in filling up vacant 

seats despite following the procedure. 

According to learned Advocate General 

the said directions issued by Hon'ble 

Supreme Court provided that institutions 

shall be entitled to approach the State 

Government for filling up their seats who 

would arrange to provide selected 

candidates from the wait list pool.  
 

 21.  The direction of Hon'ble 

Supreme Court contained in paragraph 4 

(vi) (e) in the case of College of 

Professional Education and others 

(supra) is extracted herein below:-  
 

  "(e) That in case any 

unforeseen difficulty arises regarding 

filling up vacant seats in the concerned 

colleges despite strictly following the 

procedure agreed, even after 24.08.2011, 

the colleges will be entitled to approach, 

for filling up their vacant seats, to 

Principal Secretary/Secretary of the 

Department of Higher Education, 

Government of UP who will arrange to 

provide selected candidates from the 

wait-list pool within 3 days from receipt 

of application to fill up those vacant 

seats".  
 

 22.  It is true that the Hon'ble 

Supreme Court by the said directions 

permitted admission even after 

24.08.2013, however it was subject to the 

condition that any unforeseen difficulty 

would have arisen regarding filling up 

vacant seats. The said direction further 

provides that in such an eventuality, the 

colleges shall approach the State 
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Government for filling up their vacant 

seats and thereafter the State Government 

shall arrange to provide selected 

candidates from the wait list pool, that 

too, within three days from receipt of 

application from the colleges to fill up the 

vacant seats. There is nothing on record 

which reveals, neither is it reflected from 

the Government Orders dated 26.09.2013 

and 08.10.2013, that colleges had made 

any such request to the Principal 

Secretary/Secretary of the Department of 

Higher Education, Government of U.P. as 

envisaged in the directions contained in 

paragraph 4 (vi) (e) in the case of College 

of Professional Education and others 

(supra).  
 

 23.  In this view of the matter, 

submission made by learned Advocate 

General that the Government Order dated 

26.09.2013 was issued in light of the 

directions contained in paragraph 4 (vi) 

(e) in the case of College of Professional 

Education and others (supra), is not 

acceptable; rather merits rejection.  
 

 24.  The Government Order dated 

26.09.2013 refers to paragraph 4 (vi) (b) 

of the judgment in the case of College of 

Professional Education and others 

(supra) which provides that even after 

counselling is over the University 

concerned will continue to allot the 

candidates from the wait list against 

vacant seats till all seats in the college are 

filled up. However, the said directions, in 

our opinion, could not be construed by the 

State Government to make the process of 

admission in B.Ed course an unending 

one. The schedule as fixed in the said case 

was to be followed in every circumstance 

and after 24.08.2013 no admission could 

have been made except by following the 

procedure as provided by Hon'ble 

Supreme Court in paragraph 4 (vi) (e) in 

its judgment in the case of College of 

Professional Education and others 

(supra).  
 

 25.  Hon'ble Single Judge in the case 

of Ankit Kumar has relied upon a 

communication dated 26.11.2018 issued 

by the Special Secretary in the 

Department of Higher Education and has 

observed that on the basis of said 

communication learned counsel 

representing the State of U.P. submitted 

that the State Government did not have 

any objection in case result of the 

petitioners of said case (bunch of writ 

petitions leading writ petition being Ankit 

Kumar and others vs. State of U.P) was 

declared by the University. The judgment 

dated 03.12.2018 in the case of Ankit 

Kumar is based on the statement made by 

learned State counsel on the basis of 

communication dated 28.11.2018. The 

communication dated 28.11.2018 was 

issued by the Special Secretary, 

Government of U.P. in the Department of 

Higher Education and is addressed to the 

Chief Standing Counsel who represented 

the State Government in the said case. 

Paragraph 2 of the said communication 

makes reference of order of Hon'ble 

Supreme Court dated 25.11.2013 while 

dismissing Interlocutory Application 

nos.109-110 of 2013 by observing therein 

that no further relief to any party in case 

of admission after 16.09.2013 had been 

granted. Paragraph 2 of the 

communication dated 28.11.2018 is 

extracted herein below:-  
 

  "ek0 loksZPp U;k;ky; }kjk flfoy 

vihy l0a 5914@2011 esa fnukad 25-11-2013 dks 

;g fu.kZ; ikfjr fd;k x;k fd fdlh Hkh i{kdkj dks 

'kSf{kd l= 2013&14 ds fy, 16-09-2013 ds ckn 

dksbZ vU; vuqrks"k iznku ugha fd;k tk;sxkA ek0 
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mPpre U;k;ky; ds vkns'k fnukad 22-07-2011 ds 

vuqikyu essa jkT; ljdkj }kjk ch0 ,M0 dh fjDr 

lhVksa ds izos'k ds fy, vfUre frfFk 15-10-2013 

fu/kkZfjr dh x;h FkhA bl fu.kZ; ds QyLo:i 

fnuakd 15-10-2013 rd vusd Nk=ksa dks fofHkUu 

egkfo|ky;ksa esa izos'k izkIr dj fy;k x;k FkkA 

egkfo|ky;ksa esa fnuakd 16-09-2013 ,oa 15-10-2013 

ds e/; izos'k ik;s Nk=ksa dh ijh{kk vk;ksftr ugh gks 

ldh] ftlls {kqC/k gksdj Nk=ksa }kjk ek0 mPp 

U;k;ky; esa dkQh la[;k esa fjV ;kfpdk;sa ;ksftr 

dh x;h gSA bu fjV ;kfpdkvksa dh vxz.kh fjV 

;kfpdk 4289 ¼,e0 ,l0½@2014] vafdr dqekj o 

vU; cuke jkT; o vU; esa foHkkx dh vksj ls 'kiFk 

i= o vuqiwjd 'kiFk i= nkf[ky fd;s tk pqds gSA 

bl laca/k esa 'kklu ds i= la[;k&fjV 

09@lRrj&3&2014] fnuakd 20-01-2015 ,oa i= 

la[;k&fjV 19@lRrj&3&2015&MCY;w ¼35½@2012 

fnuakd 24-04-2015 }kjk iwoZ esa 'kklu ds i{k ls 

voxr djk;k tk pqdk gSA"  
 

 26.  The said communication, after 

referring to the order dated 25.11.2013, 

further recites that various students had 

taken admission even after 16.09.2013 till 

15.10.2013, however their examination 

was not conducted whereupon they filed 

writ petitions and that in such petitions, 

including in the case of Ankit Kumar, 

stand of the State had been submitted.  
 

 27.  When we examine the 

instructions given to the State counsel by 

the Department of Higher Education, 

State of U.P. vide its communication 

dated 28.11.2018 what we find is that it 

does not in categorical and unambiguous 

terms state that the State had no objection 

in case results of the petitioners of the 

said petitions were declared by the 

University concerned.  
 

 28.  Now coming to the first question 

referred to us by Hon'ble Single Judge, we 

may observe that in our constitutional 

scheme though Hon'ble Supreme Court 

and the High Courts are both courts of 

record and this Court is not a Court 

subordinate to the Supreme Court, however 

the provisions of constitution, especially the 

appellate jurisdiction assigned to Supreme 

Court, give a superior place to the Supreme 

Court over High Courts in the hierarchy. So 

far as the appellate jurisdiction vested in the 

courts in our country is concerned, in all 

matters, civil and criminal, Supreme Court is 

the highest court of appeal and it is the final 

interpreter of law. Under Article 141, the law 

declared by the Supreme Court is final and is 

binding on all courts including this Court. 

Under Article 144, all authorities, civil and 

judicial, which would include High Courts as 

well, are to act in aid of the Supreme Court. In 

the hierarchical judicial system envisaged by 

our Constitution, the Supreme Court is placed 

over the High Courts vertically. As a superior 

forum it has the jurisdiction to annul or 

modify or affirm any order or judgment which 

may be rendered by this Court. The corrective 

jurisdiction inherently encompasses in its fold 

power to issue direction to be followed by and 

is binding on the forum below. Any failure on 

the part of lower forum to obey or carry out 

such directions issued by higher forum may 

lead to destruction of the hierarchical system 

in administration of justice.  
 

 29.  In this regard, we would like to 

refer to a judgment of Hon'ble Supreme 

Court in the case of Bharat Builder Pvt 

Ltd and others vs. Parijat Flat Owners 

Coop. Housing Society Ltd., reported in 

(1999) 5 SCC 622. The said judgment is a 

very short one. However, its reference in 

this case suffices to highlight the purpose 

for which makers of our constitution 

made Article 144 part of the Constitution. 

The judgment in the case of Bharat 

Builder Pvt Ltd and others (supra) is 

extracted herein below:-  
 

  "1. The respondent appears.  
  2. Leave granted. 
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  3. The order under challenge 

was passed by a Division Bench of the 

High Court at Bombay on a review 

application in the following 

circumstances. 
  4. On 19-12-1997, on a special 

leave petition [SLP (C) No. 22776 of 

1997] filed by the appellant against the 

respondent, the following order was 

passed: 
  "The Division Bench of the High 

Court at Bombay has, in the judgment and 

order under appeal, noted that the 

petitioner and the respondent had in an 

earlier writ petition, jointly filed, pleaded 

that the deed whose construction is 

relevant here 'is a sale and not a lease'. 

The High Court took the view that this 

pleading was sufficient to reach the 

conclusion that the deed 'is an agreement 

for a sale'.  
  We have been shown the 

relevant averments in the earlier writ 

petition. It appears that the High Court 

has not considered whether the admission 

is of a sale or an agreement to sell. We 

think that, in the circumstances, the 

petitioner should move the Division 

Bench of the High Court in this behalf, by 

the convenient means of a review petition.  
  We make it clear that the High 

Court shall decide, after hearing parties 

on the review petition, whether the 

admission is of a completed sale or of an 

agreement to sell and whether, by reason 

thereof, the provisions of the Maharashtra 

Ownership Flats (Regulation and 

Promotion of Construction, Sale, 

Management and Transfer) Act will 

apply. Regardless of the technical 

limitations of the review petition, these 

questions shall be addressed.  
  Mr. K.K. Venugopal, learned 

Counsel for the petitioner, states that the 

review petition shall be moved within 4 

weeks. Mr. Harish N. Salve, learned 

Counsel for the respondent, states that, 

pending the review petition, no steps shall 

be taken to execute the decree that is 

under challenge.  
  The SLP is disposed of 

accordingly."  
                                                                                                               

(emphasis supplied)  
  5. The review petition was 

heard by the two learned Judges who had 

passed the order which was the subject-

matter of the earlier SLP. The order on 

the review petition states 
  "It is contended that the 

Supreme Court while disposing of the 

above said SLP has called upon this 

Court to decide. In interpreting the 

document Exh. E whether the admission 

made by the parties construing the 

document Exh. E in the earlier writ 

petition is of a completed sale or an 

agreement to sale and whether by reason 

thereof the provisions of the Maharashtra 

Ownership Flats (Regulation and 

Promotion of Construction, Sale, 

Management and Transfer) Act will 

apply. In fact the aforesaid question was 

not at all a question raised in the suit in 

the trial court or before this Court. In fact 

the main question that was posed in the 

appeal was as to whether Exh. E was 

properly construed by the lower court as 

one of agreement to sell or as indenture of 

lease".  
  The Division Bench has, 

therefore, come to the conclusion that  
  "rightly or wrongly an 

impression has been created while 

reading our judgment that we have solely 

relied upon the judgment of this Court in 

previous writ petition in interpreting the 

document Exh. E. This misunderstanding 

must have been crept in partly due to 

some clerical mistake occurred in some 
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places in the judgment by using phrases 

agreement for sale instead of agreement 

to sell. However, the issue posed to be 

examined as directed by the Supreme 

Court is not the issue which was raised in 

the trial court or the Appellate Court and 

it is not permissible for us to go into such 

a fresh issue in this review application, 

first time. In view of this we do not find 

any merit in the contentions of the 

applicant and review application is, 

therefore, liable to be rejected."  
                                                                                                               

(emphasis supplied)  
  6. The Division Bench has not 

read the order that we passed on 19-12-

1997. We have asked the Division Bench 

to consider the questions set out in the 

third paragraph of the order. To enable it 

to do so we have asked the appellants to 

move it 'by the convenient means of a 

review petition'. We have ordered: 

'Regardless of the technical limitations of 

the review petition these questions shall 

be addressed.' Nonetheless, it has not 

done so. 
  7. It is necessary to point out to 

the High Court that the Constitution of 

India, in Article 144, requires all 

authorities, civil and judicial in the 

territory of India to act in aid of the 

Supreme Court. 
  8. It was imperative for the High 

Court, to have decided the questions that 

it was required to decide by this Court's 

order dated 19-12-1997. For this reason, 

very fairly, the respondents do not object 

to the order under challenge being set-

aside the review petition being sent back 

to the High Court. 
  9. The appeal is allowed. The 

order under challenge is set aside. The 

review petition is restored to the file of the 

High Court to be heard and decided 

afresh. In so deciding, the High Court 

shall scrupulously follow the 

requirements of the order of this Court 

dated 19-12-1997. In the circumstances 

aforestated, it becomes necessary to 

require that the review petition shall be 

listed before learned Judges other than 

those that passed the order under 

challenge. 
  10. Pending further orders no 

steps shall be taken to execute the decree. 
  11. No order as to costs." 
 

 30.  In the said case, the Hon'ble 

Supreme Court had required the High 

Court to consider certain issues and 

questions in review petition regardless of 

the technical limitations of review, 

however the High Court dismissed the 

review petition by observing that, "the 

issue posed to be examined as directed by 

the Supreme Court is not an issue which 

was raised in the trial court or the 

appellate court and it is not permissible 

for us to go into such a fresh issue in this 

review petition, first time. In view of this, 

we do not find any merit in the contention 

of the applicant and review application is, 

therefore, liable to be rejected".  
 

 31.  Hon'ble Supreme Court when 

considered the aforesaid judgment passed 

by High Court in review petition, it 

observed that it was imperative for the 

High Court to have decided the questions 

that it was required to decide by Hon'ble 

Supreme Court. While setting aside the 

order of the High Court, Hon'ble Supreme 

Court also reminded the High Court of 

Article 144 of the Constitution of India 

which requires all authorities, civil and 

judicial in the territory of India to act in 

aid of the Supreme Court.  
 

 32.  Failure to comply with the 

direction of Hon'ble Supreme Court has 
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always been deprecated. In this regard, 

reference may be had to paragraph 9 of 

the judgment in the case of Bharat Earth 

Movers vs. Commissioner of Income 

Tax, Karnataka, reported in (2000) 6 

SCC 645, which is extracted herein 

below:-  
 

  "9. Before parting, we would 

like to observe that when this appeal 

came up for hearing on 24.3.1999 we felt 

some difficulty in proceeding to answer 

the question arising for decision because 

the orders of the authorities below and of 

the Tribunal did not indicate how the 

leave account was operated by the 

appellants and the leave salary provision 

was made. To appreciate the facts 

correctly and in that light to settle the law 

we had directed the Income Tax Appellate 

Tribunal to frame a supplementary 

statement of case based on books of 

account and other relevant 

contemporaneous records of the appellant 

which direction was to be complied with 

within a period of six months. The hearing 

was adjourned sine die. After a lapse of 

sixteen months the matter was listed 

before the court on 20.7.2000. The only 

communication received by this court 

from the Tribunal was a letter dated 20th 

June, 2000 asking for another six months 

time to submit the supplementary 

statement of case which prayer being 

unreasonable, was declined. Under 

Section 258 of the Income Tax Act, 1961, 

the High Court or the Supreme Court 

have been empowered to call for 

supplementary statement of case when 

they find the one already before it not 

satisfactory. Article 144 of the 

Constitution obliges all authorities, civil 

and judicial, in the territory of India to 

act in aid of the Supreme Court. Failure 

to comply with the directions of this court 

by the Tribunal has to be deplored. We 

expect the Tribunal to be more responsive 

and more sensitive to the directions of this 

Court. We leave this aspect in this case by 

making only this observation."  
 

 33.  Reflecting upon the necessity of 

accepting the decisions of higher courts 

by the courts of lower tier in the 

hierarchical system of courts, the Hon'ble 

Supreme Court in the case of Assistant 

Collector of Central Excise, Chandan 

Nagar, West Bengal vs. Dunlop India 

Ltd and others, reported in (1985) 1 SCC 

260 has observed as under:-  
 

  "We desire to add and as was 

said in Cassel and Co. Ltd. v. Broome we 

hope it will never be necessary for us to 

say so again that 'in the hierarchical 

system of Courts' which exists in our 

country, 'it is necessary for each lower 

tier', including the High Court, 'to accept 

loyally the decisions of the higher tiers'. 

"It is inevitable in a hierarchical system 

of Courts that there are decisions of the 

Supreme appellate tribunal which do not 

attract the unanimous approval of all 

members of the judiciary...............But the 

judicial system only works if someone is 

allowed to have the last word and that 

last word, once spoken, is loyally 

accepted". The better wisdom of the Court 

below must yield to the higher wisdom of 

the Court above. That is the strength of 

the hierarchical judicial system. In Cassel 

& Co. Ltd. v. Broome, commenting on the 

Court of Appeal's comment that Rookes v. 

Barnard was rendered per incuriam Lord 

Diplock observed:  
  "The Court of Appeal found 

themselves able to disregard the decision 

of this House in Rookes v. Barnard by 

applying to it the label per incuriam. That 

label is relevant only to the right of an 
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appellate court to decline to follow one of 

its own previous decisions, not to its right 

to disregard a decision of a higher 

appellate court or to the right of a judge 

of the High Court to disregard a decision 

of the Court of Appeal."  
  It is needless to add that in 

India under Article 141 of the 

Constitution the law declared by the 

Supreme Court shall be binding on all 

courts within the territory of India and 

under Article 144 all authorities, civil and 

judicial in the territory of India shall act 

in aid of the Supreme Court."  
 

 34.  We may also notice that 

Government of India Act, 1935 under 

Section 210 (1) also had a provision 

similar to Article 144 of the Constitution 

of India. Section 210 (1) of Government 

of India Act, 1935 is reproduced below:-  
 

  "210. Enforcement of decrees 

and orders of Federal Court and orders 

as to discovery, etc- (1) All authorities, 

civil and judicial, throughout the 

Federation, shall act in aid of the Federal 

Court".  
 

 35.  It is also worthwhile to observe 

that Article 144 of Constitution of India 

was adopted by Constituent Assembly on 

27.05.1949 without any amendment in the 

draft constitution (Article 120) or even 

without any debate.  
 

 36.  This clearly shows the 

significance and importance which is 

intended to be given to Article 144 of 

Constitution of India for maintenance and 

working of hierarchical system of courts 

in our judicial set up.  
 

 37.  The principle of law as 

embodied in Article 141 and 144 of the 

Constitution of India as discussed by 

Hon'ble Supreme Court in the 

aforementioned judgments does not leave 

any scope whatsoever for either this Court 

or for any authority in the State 

Government not to act in accordance with 

the directions contained in any judgment 

or order passed by Hon'ble Supreme 

Court. Any act by any authority in 

derogation and even in contravention of 

an order passed by Hon'ble Supreme 

Court cannot be approved of on any count 

or for any reason whatsoever.  
 

 38.  In the instant case, we have 

already seen and concluded that the 

Government Orders dated 26.09.2013 and 

08.10.2013, are not in conformity with the 

directions issued by Hon'ble Supreme 

Court in its judgment dated 22.07.2011 in 

the case of College of Professional 

Education and others (supra). Further, it 

is noticed that the interlocutory 

applications, namely, IA No.109-110 of 

2013 which were filed before Hon'ble 

Supreme Court with the prayer made by 

an institution to permit it to admit the 

students in B.Ed. course against vacant 

seats were already dismissed vide order 

dated 25.11.2013 passed by Hon'ble 

Supreme Court by observing that Hon'ble 

court had not been granting any further 

relief to any party in case of admissions 

after 16.09.2013. When the State 

Government moved IA No.1216 of 2017 

before Hon'ble Supreme Court with the 

prayer to permit the High Court to pass 

appropriate orders in relation to 

declaration of results of B.Ed students 

admitted pursuant to the Government 

Order dated 08.10.2013, Hon'ble Supreme 

Court vide its order dated 10.09.2018 

dismissed the same. The prayers made in 

the interlocutory application (IA No.1216 

of 2017) is extracted herein below:-  
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  "In the facts and circumstances 

of the case and in the interest of justice it 

is most respectfully prayed that Your 

Lordships may graciously be pleased to:  
  (i) permit the High Court to 

pass appropriate orders in relation to 

declaration of result of B.Ed. students 

admitted pursuant to Govt. Order dated 

08.10.2013. 
  (ii) clarify the position that the 

High Court shall be free to pass 

appropriate orders in the pending Writ 

Petitions without being influenced by the 

order passed by this Hon'ble Court on 

25.11.2013 in IA No.110/2013; and 
  (iii) Pass such other and further 

order (s) as this Hon'ble Court may deem 

just and proper in the premises of this 

case." 
 

 39.  The said prayer was rejected, as 

observed above, by Hon'ble Supreme 

Court on 10.09.2018. Thus, it appears that 

the said order was not brought to the 

notice of this Court in the case of Ankit 

Kumar which was decided subsequent to 

the order dated 10.09.2018 passed by 

Hon'ble Supreme Court i.e. on 

03.12.2018. Dismissal of IA No.1216 of 

2017 filed by the State of U.P. by Hon'ble 

Supreme Court vide its order dated 

10.09.2018 does not leave anyone in 

doubt that time schedule relating to 

admission etc. in B.Ed courses by Hon'ble 

Supreme Court in the case of College of 

Professional Education and others 

(supra) was to be strictly followed and in 

view of what we have discussed above in 

reference to provision of Article 141 and 

144 of the Constitution of India, we have 

no hesitation to hold that it was not open 

for any authority or body, be it the State 

Government or even this Court, to have in 

any manner relaxed the time schedule as 

fixed by Hon'ble Supreme Court in the 

case of College of Professional 

Education and others (supra).  
 

 40.  We thus answer the question 

no.1 referred to us as follows.  
 

 41.  It was not open either for the 

State Government or this Court to have 

relaxed the time schedule fixed by 

Hon'ble Supreme Court in the case of 

College of Professional Education and 

others (supra) and that declaration of 

result of students admitted in B.Ed course 

in the academic session 2013-2014 after 

16.09.2013 is impermissible.  
 

 42.  As regards question no.2 

referred to us, we may observe that 

instructions of the State Government 

contained in its communication dated 

28.11.2018 did not instruct the State 

counsel to submit before this Court that 

the State Government did not have any 

objection if the result of the petitioners in 

the said matter, was declared. 

Nonetheless, we may notice that the said 

communication dated 28.11.2018 though 

notices the order dated 25.11.2013 

whereby Interlocutory Application Nos. 

109-110 were dismissed by Hon'ble 

Supreme Court, however, it does not 

make any mention of the order dated 

10.09.2018 which was passed by Hon'ble 

Supreme Court on the interlocutory 

applications made by the State of U.P. 

itself (IA No.1216 of 2017) whereby 

prayer of the State Government for 

permitting this Court to pass appropriate 

orders for declaration of result of B.Ed 

students admitted in pursuance of the 

Government Order dated 08.10.2013, was 

rejected.  
 

 43.  It is needless to say that it is the 

duty of every authority including the 
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authorities of the State Government and 

its instrumentalities as well not only to 

disclose correct facts before the Court but 

also to disclose full and complete facts so 

as to assist the Court appropriately in 

discharge of its judicial functions.  
 

 44.  Having observed as above, we 

may only point out at this juncture that the 

communication dated 28.11.2018 did not 

instruct learned Standing Counsel 

appearing for the State of U.P. to make 

any such statement that the State had no 

objection in case result of the petitioners 

of the said case was declared by 

University. The manner in which the case 

of Ankit Kumar was conducted on behalf 

of State of U.P. though cannot be 

appreciated for non-disclosure of full and 

complete facts, however, we do not find it 

a case of any deliberate attempt by the 

officers of the State Government to 

mislead the Court so as to make the 

officers liable to be proceeded against, 

under contempt jurisdiction. In this view 

of the matter, question no.2 referred to us 

is answered as follows:  
 

 45.  Since instructions of State 

Government contained in its 

communication dated 28.11.2018 did not 

disclose full and complete facts including 

the order dated 10.09.2018 passed by 

Hon'ble Supreme Court on the 

interlocutory application moved by State 

of U.P. itself (IA No.1216 of 2017), the 

said instructions could not be acted upon, 

however, in absence of any specific 

instruction to learned State counsel to 

submit before this Court that State did not 

have any objection if result of those 

admitted students is declared by the 

University, the contempt proceedings 

against officers of the State may not be 

initiated/instituted.  

 46.  Reference made is answered 

thus.  
 

 47.  Let writ petition be listed before 

Hon'ble Single Judge for hearing and 

decision accordingly.  
---------- 
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THE HON'BLE BHARATI SAPRU, J. 
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Writ Tax No. 354 of 2017 
 

Assotech Realty Pvt. Ltd.       ...Petitioner 
Versus 

Addl. Commissioner, Gr.-1 Commercial 
Tax  Ghaziabad & Ors.       ...Respondents 
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Sri Suyash Agarwal, Sri R.R. Agarwal, Sri 
Rakesh Ranjan Agarwal 
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C.S.C. 
 
A. U.P. Value Added Tax Act, 2008-Section 
22, 29(7)-Completed assessment should not 

be reopened on the basis of the subsequent 
judgment-Reassessment notice dated 
18.02.2017 was issued by Respondent No. 1, 

for re-opening assessment (AO dated 
30.04.2013) for the year 2009-10, in view of 
SC judgment in Larsen & Toubro Ltd. and 
others Vs. State of Karnataka and others, 
2013 NTN (153) 65. Respondent No. 1 vide 
impugned order dated 30.03.2017, granted 

permission and impugned show cause notice 
dated 22.04.2017 was issued. Allowing the 
petition, the High Court held-The 
Department cannot be authorized to reopen 

the assessment, which stood closed on the 
basis of law as it stood at the relevant time, 
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on the ground of the subsequent judgments 
of the Hon'ble Apex Court- Reopening of 

proceeding of completed assessment in 
question renders bad and in colorable 
exercise of power and without jurisdiction. 

                                   (Para 22, 23, 24, 25, 26 & 27) 
 
Petition filed for quashing sanction order dated 

30.03.2017, passed by Additional Commissioner, 
Grade- I, Commercial Tax Ghaziabad as well as 
consequential notice dated 22.04.2017, passed by 
Deputy Commissioner Commercial Tax, Ghaziabad 

for assessment year 2009-10.   
 
Writ Petition allowed (E-4) 
 
Precedent followed: - 

1. K. Raheja Development Corpn. Vs St. of 
Karnataka, (2005) 5 SCC 162 (Para 3, 8) 

2. Varun Beverages Ltd. Vs St. of U.P. & ors., 

(2017) 99 VST 393 (Para 12) 

3. Hindustan Liver Ltd. Vs R.W. Wadkar ACIT, 
(2004) 268 ITR 332 (Para 13) 

4. CIT Vs Kelvinator India Ltd., (2010) 320 ITR 
561 (SC) (Para 14) 

5. M/s BHEL Vs St. of U.P. & ors., Writ Tax No. 

181 of 2014, decided on 28.02.2017 (Para 14) 

6. St. of U.P. Vs Arayaverth Chawal Udyog 
Ltd., (2015) 17 SCC 324 (Para 16) 

7. M/s Samsung Electronics (India) Pvt. Ltd. Vs 
St. of U.P. & 2 ors., (2017) UPTC 63 (Para 23) 

8. Dy. Commissioner of Income Tax Vs 
Simplex Concrete Piles (India) Ltd., (2012) 25 

taxmann.com, 283 (SC) (Para 24) 

Precedent distinguished: - 

1. Larsen and Toubro Limited and Others Vs. 

State of Karnataka and Others, 2013 NTN 
(153) 65 (Para 4, 5, 17, 18, 22)    

(Delivered by Hon’ble Piyush Agrawal, J.) 

 
 1.  By means of the present writ 

petition, the petitioner has prayed for 

issuing a writ of certiorari quashing the 

sanction order dated 30.03.2017 passed 

by the respondent no. 1 for the 

Assessment Year 2009-10 as well as the 

consequential notice dated 22.04.2017 for 

the Assessment Year 2009-10 passed by 

the respondent no. 2.  
 

 2.  The facts of the case are that the 

petitioner is a Company incorporated 

under the provisions of Indian Companies 

Act, 1956 having its registered Office at 

46, Janpath, 1st Floor, New Delhi and 

U.P. Office at Windsor Club, Vaibhav 

Khand, Indrapuram, Ghaziabad. The 

present Office of the petitioner is at Plot 

No. 22, Sector - 135, Noida. The 

petitioner is a builder and engaged in the 

business of construction and sale of flats 

to the interested persons/allottee, after 

purchasing the land from the 

Development Authorities and developed 

the land so purchased.  
 

 3.  The petitioner had not entered 

into any tripartite agreement between the 

petitioner and the purchaser, as the 

petitioner developed the land after 

purchasing the same from the 

Development Authorities. In other words, 

the petitioner is a sole owner of the land 

on which the flats were constructed. 

According to the petitioner, the ownership 

of the flats continues with it from the time 

of construction till the execution of 

registered sale deed in favour of the 

interested person/prospective buyers and 

as such, the petitioner does not fall within 

the category of works contract. The 

original assessment order was passed for 

the year in dispute on 30.04.2013. The 

Assessing Authority, after considering all 

the materials available on record as well 

as the judgement of the Apex Court in the 

case of K. Raheja Development 

Corporation Vs. State of Karnataka, 
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reported in (2005) 5 SCC 162, letter of 

allotment, etc., came to the conclusion 

that there is no transfer of any material in 

execution of works contract and the 

petitioner is not liable for payment of any 

tax.  
 

 4.  Thereafter, reassessment notice 

dated 18.02.2007 was issued by the 

respondent no. 1 under section 29(7) of 

the U.P. Value Added Tax Act, 2008 

(hereinafter referred to as, ' VAT Act') to 

show cause as to why permission may not 

be granted to the Assessing Authority for 

reopening the completed assessment in 

view of the judgement of the Apex Court 

in Larsen and Toubro Limited and 

Others Vs. State of Karnataka and 

Others, reported in 2013 NTN (153) 65, 

where the builders were liable for 

payment of tax on the transfer of material 

used in execution of works contract. In 

response to the notice, the petitioner 

submitted a detailed reply explaining each 

and every issue raised in the notice and 

stated that the proceedings for granting 

permission to reopen the completed 

assessment may be dropped, as there is no 

fresh material.  
 

 5.  The respondent no. 1, by means 

of the impugned order dated 30.03.2017, 

granted permission to the respondent no. 

2 to reopen the completed assessment on 

the ground that the petitioner has received 

booking amount from the prospective 

purchasers, which amounts to transfer of 

property in execution of works contract 

and hence, the turnover of the petitioner 

has escaped assessment. Further, on the 

basis of the judgement in Larsen and 

Toubro Limited (supra), the petitioner is 

also liable for payment of tax. In 

pursuance of the order dated 30.03.2017, 

the impugned reassessment show cause 

notice dated 22.04.2017 under section 

29(7) of the Act has been issued. Hence, 

this writ petition.  
 

 6.  We have heard Shri Rakesh 

Ranjan Agarwal, learned Senior Counsel, 

assisted by Shri Suyash Agarwal, learned 

counsel for the petitioner and Shri C.B. 

Tripathi, learned Special counsel for the 

respondents.  
 

 7.  Learned counsel for the petitioner 

has submitted that admittedly, the 

petitioner is a builder, who purchases the 

land from the Development Authorities. 

Thereafter, it constructs flats over it being 

the sole owner of the land. The flats are 

sold only after completion through 

registered sale deed executed in favour of 

interested buyers. It is further submitted 

that the modus operandi of its business in 

the disputed year, i.e., 2009-10, was 

identical and similar with the previous as 

well as in subsequent years.  
 

 8.  The learned counsel for the 

petitioner has further submitted that for 

the Assessment Years 2004-05 and 2005-

06, the Assessing Authority had levied tax 

on the petitioner treating it as a dealer and 

imposed tax on the material used in the 

execution of works contract on the basis 

of the judgement of the Apex Court in the 

case of K. Raheja Development 

Corporation (supra). Against the said 

order, Writ Petition No. 997 of 2006 and 

Writ Petition No. 1238 of 2006 were filed 

before this Court, which were allowed on 

23.03.2007. Against the said order, the 

State went in SLP before the Apex Court. 

The Apex Court, vide its order dated 

30.12.2007, allowed the appeal filed by 

the State only on the limited ground that 

the writ petition against the assessment 

order was not maintainable. The petitioner 
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should have filed the appeal as provided 

under the Act.  
 

 9.  In pursuance of the order of the 

Apex Court, the petitioner filed an appeal, 

the appellate authority allowed the appeal 

and remanded the matter back to the 

Assessing Authority for deciding afresh 

by order dated 20.10.2009. Against the 

aforesaid order, the petitioner preferred 

Second Appeal Nos. 231 and 232 of 2010 

before the Commercial Tax Tribunal, 

Noida Bench, Noida, which were allowed 

vide order dated 11.06.2010. The 

Tribunal, after considering all the 

materials available on record, allotment 

letter and the judgement of the Apex 

Court as well as other judgements on the 

subject, came to the conclusion that the 

petitioner is not a work contractor and 

there is no liability for payment of tax on 

the material used in the execution of 

works contract. Since there was a mistake, 

apparent on record, hence an application 

under section 22 of the VAT Act was 

moved before the Tribunal and the same 

was also allowed on 12.07.2010. Against 

the order passed by the Tribunal, holding 

the petitioner was not liable for payment 

of tax on the material used in execution of 

works contract, the Department preferred 

a revision before this Hon'ble Court, 

which was dismissed on 20.09.2012.  
 

 10.  It has further been argued that 

against the judgement and order of this 

Court dated 20.09.2012, holding that the 

petitioner is not a dealer and hence, not 

liable for tax on the material used for 

execution of works contract, neither any 

appeal was preferred by the State, nor any 

material was brought on record showing 

the order of this Court has been set 

aside/modified/recalled / stayed by the 

competent Court. In other words, the 

Department has accepted the order passed 

by this Court.  
 

 11.  It is further argued by the 

learned counsel for the petitioner that 

once the issue has been settled inter-

parties and there is no new material 

brought on record to suggest otherwise, 

the completed assessment in disputed, i.e., 

2009-10, cannot be permitted to be 

reopened merely on the basis of change of 

opinion and therefore, the impugned order 

dated 30.03.2017 and consequential 

notice dated 22.04.2017 are liable to be 

set aside.  
 

 12.  The counsel for the petitioner 

has relied upon the judgement of this 

Court in Varun Beverages Ltd. Vs. State 

of U.P. & Others reported in (2017) 99 

VST 393 (All); wherein, this Court has 

held as under:-  
 

  "8. It is not disputed before us 

that if there is a change of opinion, 

reassessment under Section 29(7) is not 

permissible. When it can be said "change 

of opinion" has been recently considered 

by Apex Court in State of Uttar Pradesh 

and others Vs. Aryaverth Chawl Udyoug 

and others (2016) 91 VST 1 (SC) wherein 

after referring to its earlier decisions in 

Binani Industries Limited, Kerala Vs. 

Assistant Commissioner of Commercial 

Taxes, VI Circle, Bangalore 2007 (15) 

SCC 435 and A.L.A. Firm Vs. 

Commissioner of Income-tax 1991 (2) 

SCC 558 the Court said as under:  
  "If a conscious application of 

mind is made to the relevant facts and 

material available or existing at the 

relevant point of time while making the 

assessment and again a different or 

divergent view is reached, it would 

tantamount to "change of opinion". If an 
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assessing authority forms an opinion 

during the original assessment 

proceedings on the basis of material facts 

and subsequently finds it to be erroneous; 

it is not a valid reason under the law for 

reassessment."  
  9. In the present case, entire 

material which is now being taken into 

consideration for the purpose of 

impugned notice and approval granted 

was available before Assessing Authority 

and after having considered the same, 

assessment was made. Now authorities, 

taking a different view, have issued 

impugned notice. Thus, it is a clear case 

of change of opinion, hence reassessment 

is not permissible in view of aforesaid 

exposition of law." 
 

 13.  It is further argued that in the 

impugned order, the respondent has relied 

upon a survey report dated 22.09.2009 

submitted by the SIB Unit, for which no 

notice, whatsoever, was given by the 

respondent no. 1. The said survey report 

has been relied upon behind the back of 

the petitioner as the petitioner was neither 

put to any notice while issuing notice 

dated 18.02.2007 under section 29(2) of 

the VAT Act (Anneuxre No. 6 to the writ 

petition), nor before passing the impugned 

order dated 30.03.2017 (Anneuxre No.8 

to the writ petition). Therefore, the 

impugned order, relying upon the survey 

report, is also bad. On the said point, the 

petitioner has relied upon the judgement 

in Hindustan Liver Limited Vs. R.W. 

Wadkar ACIT, reported in (2004) 268 

ITR 332 (Bom.) at page 338; wherein, 

following observation has been made:- 
 

  "21. The reasons recorded by 

the Assessing Officer nowhere state that 

there was failure on the part of the 

assessee to disclose fully and truly all 

material facts necessary for the 

assessment of that assessment year. It is 

needless to mention that the reasons are 

required to be read as they were recorded 

by the Assessing Officer. No substitution 

or deletion is permissible. No additions 

can be made to those reasons. No 

inference can be allowed to be drawn 

based on reasons not recorded. It is for 

the Assessing Officer to disclose and open 

his mind through reasons recorded by 

him. He has to speak through his reasons. 

It is for the Assessing Officer to reach the 

conclusion as to whether there was failure 

on the part of the assessee to disclose 

fully and truly all material facts necessary 

for his assessment for the concerned 

assessment year. It is for the Assessing 

Officer to form his opinion. It is for him to 

put his opinion on record in black and 

white. The reasons recorded should be 

clear and unambiguous and should not 

suffer from any vagueness. The reasons 

recorded must disclose his mind. The 

reasons are the manifestation of the mind 

of the Assessing Officer. The reasons 

recorded should be self-explanatory and 

should not keep the assessee guessing for 

the reasons. Reasons provide the link 

between conclusion and evidence. The 

reasons recorded must be based on 

evidence. The Assessing Officer, in the 

event of challenge to the reasons, must be 

able to justify the same based on material 

available on record. He must disclose in 

the reasons as to which fact or material 

was not disclosed by the assessee fully 

and truly necessary for assessment of that 

assessment year, so as to establish the 

vital link between the reasons and 

evidence. That vital link is the safeguard 

against arbitrary reopening of the 

concluded assessment. The reasons 

recorded by the Assessing Officer cannot 

be supplemented by filing an affidavit or 
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making an oral submission, otherwise, the 

reasons which were lacking in the 

material particulars would get 

supplemented, by the time the matter 

reaches the court, on the strength of the 

affidavit or oral submissions advanced."  
 

 14.  Learned counsel for the 

petitioner further submitted that even 

assuming, without admitting, that the 

survey report dated 22.09.2009 was to be 

taken into account, but the same were 

already considered by the then Assessing 

Authority while passing the original 

assessment order. Therefore, there is no 

fresh or tangible material or information 

to form a reasonable belief to have a live-

link with the information of belief that a 

turnover has escaped assessment, which 

could legally be permitted for initiation of 

reassessment proceedings under section 

29(7) of the VAT Act. At best, it can be 

said that it is only a change of opinion, 

which is not permissible under the Act. In 

support of this submissions, learned 

counsel for the petitioner has relied upon 

the judgements in CIT Vs. Kelvinator 

India Limited, reported in (2010) 320 

ITR 561 (SC) and M/s Bharat Heavy 

Electronics Limited Vs. State of U.P. and 

Others (Writ Tax No. 181 of 2014, 

decided on 28.02.2017), (see pages 11, 

12, 19 & 20). The relevant observations 

made in the judgement are quoted below:-  
 

  "It is settled law that the 

jurisdiction to initiate reassessment 

proceedings arises only after the 

assessing authority records his reason to 

believe that any turnover has escaped 

assessment Thus, not only is the belief of 

escapement essential but more 

importantly, it is necessary for the 

Assessing Authority to record his reason/s 

as to existence of the belief of such 

escapement. In Commissioner of Sales 

Tax Vs. Bhagwan Industries (P) Ltd. 

(1973) 31 STC 293 (SC) the phrase 

"reason to believe"appearing in a similar 

provision in Section 21 of the U.P, Sales 

Tax Act, 1948 providing for reassessment 

was interpreted thus:  
  "The words "reason to believe" in 

Section 21 of the U.P. Sales Tax Act convey 

that there must be some rational basis for the 

assessing authority to form the believe that the 

whole or any part of the turnover of a dealer 

has, for any reason, escaped assessment to tax 

for some year. If there are, in fact, some 

reasonable grounds for the assessing 

authority to believe that the whole or any part 

of the turnover of a dealer has escaped 

assessment, it can take action under the 

section. Reasonable grounds necessarily 

postulate that they must be germane to the 

formation of the belief regarding escaped 

assessment. If the ground are of an extraneous 

character, the same would not warrant 

initiation of proceedings under the above 

section. If, however, the grounds are relavant 

and have a nexus with the formation of belief 

regarding escaped assessment, the assessing 

authority would be clothed with jurisdiction to 

take action under the section. Whether the 

ground are adequate or not is not a matter 

which would be gone into by the High Court 

or the Supreme Court, for the sufficiency of 

the grounds which induced the assessing 

authority to act is not a justiciable issue. What 

can be challenged is the existence of the belief 

but not the sufficiency or reasons for the 

belief. At the same time, the belief must be 

held in good faith and should not be a mere 

pretence."  
  Applying the above principle, 

this court, in the case of Rathi Industries 

Limited Vs. State of U.P. and another has 

further elaborated-  
  From a perusal of the aforesaid, 

it is apparently clear that the words 



2 All.  Assotech Realty Pvt. Ltd. Vs Addl. Commissioner, Gr.-1 Commercial Tax Ghaziabad & Ors.  1351 

"reason to believe" in Section 21 of the U.P. 

Trade Tax Act conveys that there must be 

some rational basis for the assessing authority 

to form a belief that the whole or any party of 

the turnover of a dealer has for any reasons 

escaped assessment. Such reason or 

reasonable ground to believe that the whole 

or any part of the turnover had escaped 

assessment must be germane to the formation 

of the believe regarding escaped assessment. 

Such reasons or grounds must have a nexus 

with the formation of the belief. The approach 

has to be practical and not pedantic."  
  In absence of any material it was 

not open to the authorities to assume existence 

of such facts for the purpose of acquiring 

jurisdiction and to later, in the course of 

reassessment proceedings to conduct an 

inquiry as to its existence or otherwise. The 

Supreme Court in the case of Arun Kumar & 

Ors Vs. Union of India & Ors (2007) 1 SCC 

732 has categorically held :  
  74. A "jurisdictional fact" is a fact 

which must exist before a court, tribunal or an 

authority assumes jurisdiction over a 

particular matter. A jurisdictional fact is one 

on existence or non-existence of which 

depends jurisdiction of a court, a tribunal or 

an authority. It is the fact upon which an 

administrative agency's power to act depends. 

If the jurisdictional fact does not exist, the 

court, authority or officer cannot act. If a 

court or authority wrongly assumes the 

existence of such fact, the order can be 

questioned by a writ of certiorari. The 

underlying principle is that by erroneously 

assuming existence of such jurisdictional fact, 

no authority can confer upon itself jurisdiction 

which it otherwise does not possess. 
  75. In Halsbury's Laws of 

England, it has been stated: 
  "Where the jurisdiction of a 

tribunal is dependent on the existence of a 

particular state of affairs, that state of 

affairs my be described as preliminary to, 

or collateral to the merits if, the issue. If, 

at the inception of an inquiry by an 

inferior tribunal, a challenge is made to 

its jurisdiction, the tribunal has to make 

up its mind whether to act or not and can 

give a ruling on the preliminary or 

collateral issue; but that ruling it not 

conclusive."  
  76. The existence of 

jurisdictional fact is thus sine qua non or 

condition precedent for the exercise of 

power by a court of limited jurisdiction. 
  84. From the above decisions, it 

is clear that existence of "jurisdictional 

fact" is sine qua non for the exercise of 

power. If the jurisdictional fact exists, the 

authority can proceed with the case and 

take an appropriate decision in 

accordance with law. Once the authority 

has jurisdiction in the matter on existence 

of "jurisdictional fact", it can decide the 

"fact in issue" or "adjudicatory fact". A 

wrong decision on "fact in issue" or on 

"adjudicatory fact" would not make the 

decision of the authority without 

jurisdiction or vulnerable provided 

essential or fundamental fact as to 

existence of jurisdiction is present." 
  Thus we accept the contention of the 

petitioner that in this case, in the state of the 

reason to believe as contained in the proposal 

made by the petitioner's assessing authority, the 

jurisdictional fact of applicability of Rule 9 (3) of 

the Rules is not established.  
 

 15.  It was further argued that while 

passing the original assessment order, the 

survey report dated 22.09.2009 was taken 

into account and the petitioner has given a 

satisfactory reply to the same as well. 

Even if the discovery of an inadvertent 

mistake or non-application of mind during 

the assessment would not be justifiable 

ground for re-initiating proceeding under 

section 29(7) of the Act.  
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 16.  In support of his submission, he 

has relied upon the judgement of the 

Apex Court in State of U.P. Vs. 

Arayaverth Chawal Udyog Limited 

(2015) 17 SCC 324; wherein, in 

paragraph nos. 30 & 31, the Apex Court 

has held as under:-  
 

  "30. In case of there being a 

change of opinion, there must necessarily 

be a nexus that requires to be established 

between the "change of opinion" and the 

material present before the assessing 

authority. Discovery of an inadvertent 

mistake or non-application of mind 

during assessment would not be a justified 

ground to reinitiate proceedings Under 

Section 21(1) of the Act on the basis of 

change in subjective opinion 

(Commissioner of Income-tax v. Dinesh 

Chandra H. Shah: [1972] 3 SCC 231 : 

and Income-tax Officer v. Nawab Mir 

Barkat Ali Khan Bahadur: [1975] 4 SCC 

360.  
  31. The above observations 

regarding the import of the words "reason 

to believe" though made in the context of 

different statutes have, in our opinion, 

equal bearing on the construction of those 

words in Section 21 of the Act." 
 

 17.  Rebutting the contentions of the 

learned counsel for the petitioners, 

learned counsel for the respondents has 

argued that it is not a case of change of 

opinion. The petitioner is a builder and is 

making construction for and on behalf of 

the prospective buyers after getting the 

booking amount and in view of the latest 

judgement in the case of Larsen and 

Toubro Limited (supra), where it has 

been held that the material used in the 

execution of works contract is liable to be 

taxed as the works contractor enters into 

the agreement. In the case in hand, the 

petitioner has issued the letter of 

allotment to the prospective buyers and 

was receiving payments in installment, 

which itself shows that the petitioner has 

entered into an agreement and therefore, 

is liable to be taxed, accordingly and the 

same has escaped to tax at the time of 

passing the original assessment order. 

Therefore, the present writ petition is 

liable to be dismissed.  
 

 18.  We have perused the record. It is 

beyond doubt that the reassessment 

proceedings have been initiated against 

the petitioner to reopen the completed 

assessment in view of the subsequent 

judgement of the Apex Court in Larsen 

and Toubro Limited (supra). It is 

admitted fact that at the time of passing of 

the original assessment order, the 

Assessing Authority has taken note of 

survey report dated 22.09.2009 and 

thereafter, passed the original assessment 

order holding that the petitioner is not 

liable for payment of tax on the material 

used in the execution of works contract.  
 

 19.  The facts are not disputed. The 

petitioner has not entered into any 

tripartite agreement with the prospective 

buyers or with any development authority 

from whom the land was purchased. The 

petitioner, after purchase of the land from 

the development authority, has 

constructed the flats as per the layout plan 

sanctioned by the local authorities. The 

ownership of the flat was never 

transferred before its completion. The 

flats are sold by the petitioner only after 

its completion through registered sale 

deeds executed in favour of the interested 

buyers. The petitioner's business module 

has been same in the previous and 

subsequent years. For the assessment 

years 2004 - 05 and 2005-06 tax was 
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levied, which was challenged before this 

Court in Writ Petition Nos. 997 & 1238 of 

2006 and was allowed on 23.03.2007, 

against the said judgement, the State filed 

Special Leave Petition before the Apex 

Court and the Apex Court allowed the 

Special Leave Petition on the ground that 

against the assessment order, writ petition 

was not maintainable.  
 

 20.  The petitioner contested the 

matter through the remedies provided 

under the Act and the Tribunal, by its 

order dated 11.06.2010, after recording a 

finding of fact, came to the conclusion 

that the petitioner was not liable for 

payment of tax on the material used in the 

execution of works contract, against 

which the Revenue preferred a Trade Tax 

Revision, which was dismissed by this 

Court on 20.09.2012 reported in 2012 

VSTI (15) B-923. It has been accepted, at 

the Bar, that against the order dated 

20.09.2012 passed by this Court in CCT 

Vs. S/s Assotech Ralty Pvt. Ltd 2012 

VSTI (15) B-923, no appeal has been 

preferred before the Apex Court. The 

Department has accepted the order passed 

by this Court. Once an order, which has 

been passed and has been confirmed by 

this Court under the provision of the Act, 

the case in hand, then in absence of any 

new material being brought on record, the 

completed assessment should not have 

been reopened.  
 

 21.  We are not entering into the 

merit of the case, but confining it to the 

reassessment proceeding under section 29 

of the Act.  
 

 22.  The proceeding of reassessment 

has been initiated on the basis of a 

subsequent judgement passed in the case 

of Larsen and Toubro Limited (supra). 

The Honb'le Apex Court, time and again, 

has held that completed assessment 

should not be reopened on the basis of 

subsequent judgement being given.  
 

 23.  This Court in the case of M/s 

Samsung India Electronics Pvt. Ltd. Vs. 

State of U.P. & 2 Others, reported in 

2017 UPTC 63, in paragraph nos. 11, 14 

& 15, has held as under:-  
 

  "11. Further, a subsequent 

judgment cannot be used to reopen 

assessments or disturb past assessments 

which have been concluded. [See Para 7, 

Austin Engineering V. JCIT (2009) 312 

ITR 70 (Guj.) Para 4 and 5, Bear Shoes 

2011 (331) ITR 435 (Mad.), B.J. Services 

Co. Middle East Ltd. v. Deputy Director 

(2011) 339 ITR 169 (Uttarakhand), Sesa 

Goa V. JCIT 2007 (294) ITR 101 (Bom.), 

Geo Miller and Co. 2004 (134) Taxmann 

552 (Cal)]. Reliance is also placed on the 

decision of the Hon'ble Supreme Court in 

MEPCO Industries V. CIT, (2010) 1 SCC 

434, where the CIT on the basis of a 

subsequent decision of the Supreme Court 

sought to rectify his earlier order. The 

Hon'ble Court held that this would 

amount to a change of opinion.  
  14. Impugned notices are bad 

and against principles enunciated by 

Apex Court in afore quoted decisions. 

This renders the notices and orders bad 

and have been passed in colourable 

exercise of powers and are without 

jurisdiction. 
  15. This writ petition has to be 

allowed with cost as law is well settled 

that assessment once having become final 

should not have been reopened on the 

basis of judgment of the Apex Court. " 
 

 24.  Similarly, the Apex Court, in the 

case of Deputy Commissioner of Income 
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Tax Vs. Simplex Concrete Piles (India) 

Limited reported in (2012) 25 

taxmann.com 283 (SC) has held as 

under:-  
 

  "3. We see no error in the 

observation made by the Divisoin Bench 

of the High Court in the impugned 

judgement that once limitation period of 

four years provided under Section 

147/149(1A) of the Income Tax Act, 1961 

(for short, Rs. The Act') expires then the 

question of reopening by the Department 

does not arise. In any event, at the relvant 

time, when the assessment order got 

completed, the law as declared by the 

jurisdictional High Court, was that the 

civil construction work carried out by the 

assessee would be entitled to the benefit 

of Section 80HH of the Act, which view 

was squarely revsersed in the case of CIT 

Vs. N.C. Budharaja & CO. (1993) 204 

ITR 412/70 Taxman 312 (SC). The 

subsequent reversal of the legal position 

by the judgement of the Supreme Court 

does not authorize the Department to 

reopen the assessment, which stood 

closed on the basis of the law, as it stood 

at the relevant time."  
 

 25.  In view of the above cited 

judgements and the principles enunciated 

therein, reopening of the proceeding of 

completed assessment in question renders 

bad and in colourable exercise of powers 

and without jurisdiction.  
 

 26.  It is evidently clear that the 

assessment, once has become final, 

should not have been reopened on the 

basis of subsequent judgment of the Apex 

Court.  
 

 27.  In view of the aforesaid facts 

and circumstances, we are of the opinion 

that the present reassessment proceedings 

have been initiated on the basis of 

subsequent judgement of the Apex Court, 

which cannot be used to reopen 

assessment or disturb past assessment 

which have been concluded. The 

Department cannot be authorized to 

reopen the assessment, which stood 

closed on the basis of the law as it stood 

at the relevant time.  
 

 28.  We also take judicial notice of 

the fact that the country is entering into a 

new era of taxation,i.e., Goods & Services 

Tax (GST), so the dealers and the 

Department are set to take up a new 

challenge of the said Goods & Services 

Tax. It will be in the interest of both, the 

dealers as well as the Department, that all 

old pending matters to be decided at the 

earliest and attain finality.  
 

 29.  In the result, the writ petition 

succeeds and is allowed. The impugned 

order dated 30.03.2017 passed by the 

respondent no. 1 for the Assessment Year 

2009-10 as well as the consequential 

notice dated 22.04.2017 for the 

Assessment Year 2009-10 issued by the 

respondent no. 2 are here by quashed.  
---------- 
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A. Contempt of Courts Act, 1971- Section 

2(b) - the contempt is between the Court 
and the contemnor and the aggrieved 
party cannot insist that the Court should 

exercise such jurisdiction-The discretion 
is exercised by the Court for 
maintenance of Court's dignity and 

majesty of law- Contempt jurisdiction is 
invoked and punishment is imposed to 
uphold the authority of Court to punish 

the contemnor and to act as a deterrent 
to others- This deterrent is motivated in 
the interest of the public in order to 
prevent future incidents of wilful 
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orders by a party.  (Para 22 to 43) 
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(Delivered by Hon’ble Chandra Dhari 

Singh, J.) 
 

 1.  In all the contempt petitions, 

similar relief (s) has been prayed for by 

the applicants/petitioners, therefore, they 

are being decided collectively by this 

common order. For the sake of 

convenience, facts of Contempt Petition 

No.2622 of 2015 (Nirankar Pathak and 

others vs. Sri Ashish Goel, Posted As 

Prin. Secy. Basic Edu. Lko.& Ors.) are 

being taken up for deciding the matter. 
 

 2.  All the contempt petitions have been 

filed for willful non-compliance of order dated 

29.04.2008 passed by a Division Bench of this 

Court in a Bunch of Special Appeals leading 

Special Appeal No.530 of 2004 (U.P. Board 

of Basic Education vs. Om Prakash Shukla 

and others) by which it was directed to the 

opposite parties to consider the case of the 

appellants. The operative portion of the order 

reads as under: 
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  "We, therefore, while upholding 

the order passed by the learned Single 

Judge direct that all such candidates be 

considered for being sent on training as 

per Rules and it norms by giving them 

preference but for that matter, age will 

not come in their way and their 

candidatures shall not be rejected merely 

on the ground of being over age.  
  Let aforesaid exercise be 

completed within a maximum period of 

two months. The candidates who are 

selected for being sent for Special B.T.C. 

Training Course shall be considered for 

appointment as per Rules. We further 

direct that all those candidates who have 

filed writ petitions and if they have 

worked, for any period, they shall be paid 

salary only for the period for which tehy 

had worked.  
  With the aforesaid directives, all 

the Special Appeals stands disposed of."  
 

 3.  The brief facts of the case for 

proper adjudication of the contempt 

petitions are as follows: 
 

  i.  On 19.01.1991, 315 posts of 

Assistant Teachers in Basic and Primary 

School, District Bahraich were advertised 

and the qualification of the candidates 

having B.T.C. or equivalent to B.T.C. 

were required. Some of the applicants, 

who had possessed B.Ed. degree have not 

been found eligible and their applications 

were not entertained. They have filed a 

Bunch of writ petitions leading No.2447 

(S/S) of 1991 (Triveni Prasad Pandey and 

others vs. State of U.P. and others) before 

this Court. All the writ petitions were 

partly allowed by a common judgment 

and order dated 23.12.1992, against which 

the State of U.P. has preferred a Special 

Appeal bearing No.21 of 1993 (State of 

U.P. Vs. Triveni Prasad Pandey), which 

was dismissed on 01.11.2001. The Special 

Leave Petition was filed before the 

Hon'ble Suprme Court by the State 

against the judgment and order dated 

01.11.2001 passed by the Division Bench. 

The Special Leave to Appeal was 

dismissed as withdrawn vide order dated 

22.04.2002. Another Special Leave 

Petition has also been filed against the 

judgment and order dated 01.11.2001, 

which was also dismissed as withdrawn 

by the Hon'ble Apex Court vide order 

dated 01.08.2003. 
  ii.  On 20.12.1995, nearly 1000 

(one thousand) fresh vacancies of 

Assistant Teacher in Bahraich District 

were advertised in which the qualification 

was B.T.C. or equivalent to B.T.C. 

Against the said advertisement dated 

20.12.1995, various writ petitions were 

filed. The said writ petitions were decided 

by common judgment and order dated 

30.11.2002 extending the benefit of 

judgment and order dated 23.12.1992 

passed in the Bunch of petitions leading 

No.2447 (S/S) of 1991 (Triveni Prasad 

Pandey and others vs. State of U.P. and 

others) and also the benefit of judgment 

and order dated 01.11.2001 passed in 

Special Appeal no.21 of 1993 (State of 

U.P. Vs. Triveni Prasad Pandey). 
  iii.  Several contempt petitions 

were filed for non-compliance of the 

order dated 30.11.2012. The State of U.P. 

vide order dated 10.04.2003 and 

28.05.2003 had given the appointment to 

all the candidates. They had joined their 

services. 
  iv.  Vide order dated 

07.08.2003; 08.08.2003 and 11.08.2003, 

the appointments so made as Assistant 

Teacher were cancelled by declaring all 

appointments as void abinitio. 
  v.  Against the cancellation of 

the appointments, several writ petitions 
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were filed before the High Court. Interim 

orders were also passed by the High Court 

in the writ petitions. During the pendency 

of the writ petitions, an advertisement 

dated 22.01.2004 was issued for the 

selection of Special B.T.C. training. Vide 

order dated 26.05.2004, the High Court, 

Lucknow Bench has modified the interim 

order to the extent that the result of the 

selection for Special B.T.C. Training can 

be declared but the selected candidates 

shall not be appointed on the post of 

Assistant Teachers occupied by the writ 

petitioners. It was further directed that 

263 posts shall be kept vacant till the 

disposal of the writ petitions. 

Subsequently, all the writ petitions which 

were filed against the cancellation of the 

appointment were decided by common 

judgment and order dated 17.09.2004 

passed by the learned Single Bench. The 

operative portion of the order reads as 

under : 
  "In view of the above, all the 

aforesaid writ petitions are disposed of 

finally with the following directions :  
  The impugned orders of 

cancellation of appointment in case of the 

petitioners who were party to the writ 

petitions which were decided as bunch of 

writ petitions vide judgment dated 

13.12.1992, Annexure 7, are set aside. 

They will be reinstated on their posts on 

which they were working at the time of 

issuance of the impugned orders of 

cancellation of appointments. They shall 

also be paid salary for the period they 

have worked as Teacher. They will be 

considered for sending Special B. T. C. 

Course, 2004.  
  In case of the other petitioners 

who are not party in the writ petitions 

decided on 23.12.1992 vide judgment 

Annexure 7, the impugned orders for 

cancellation of appointment are set aside 

on the statement of Advocate General 

with the direction to the opposite parties 

to consider their cases for selection to the 

special B.T.C. course irrespective of the 

fact whether they have applied for the 

same or not. If they are found suitable in 

accordance with the amended provision 

under the Basic Teachers Education 

Rules, they will be sent for Special B.T.C. 

Course 2004 in preference of others. The 

age limit will not come in their way if they 

have crossed the upper age limit in 

litigating the matter after their 

appointment and if they were within the 

maximum age limit on the date of the 

earlier appointment they will be entitled 

to get relaxation in age if they are over 

age on the date of consideration for 

special B.T.C. These petitioners will be 

paid salary for the period they have 

worked and they will not be entitled to get 

any salary till they are sent for training to 

Special B.T.C. They will be given the 

same allowance during the training 

period which other candidates of Special 

B.T.C. shall be paid and after completion 

of Special B.T.C. they will be given 

appointment on the post of Assistant 

Teacher in primary schools like others.  
  These directions shall be 

complied with within a period of four 

weeks from the date of this judgment."  
  vi.  Against the said order dated 

17.09.2004, various special appeals had 

been filed and the said special appeals 

were decided by common judgment and 

order dated 29.04.2008. The judgment 

and order dated 29.04.2008 were not 

complied with by the State/opposite 

parties, then the applicants have filed 

various contempt petitions including the 

present one before this Court. 
  vii.  The State Government had 

preferred Special Leave Petition before 

Hon'ble the Apex Court. Hon'ble the 
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Apex Court vide order dated 26.09.2008, 

stayed the contempt proceedings pending 

before this court. Vide order dated 

09.09.2011, the interim order dated 

26.09.2008 was vacated. The State has 

filed the recall application of the order 

dated 09.09.2011, which was rejected 

vide order dated 07.12.2011 and the 

Hon'ble Apex Court directed to the 

opposite parties to comply with the 

judgment and order dated 29.04.2008 

within a period of ten weeks. 
  viii.  After the order dated 

07.12.2011 passed by Hon'ble the Supreme 

Court, the Secretary, Basic Education had 

given an undertaking on 08.12.2011 to 

comply with the judgment and order dated 

29.04.2008. On the basis of undertaking 

given, the Secretary, Basic Education has 

issued an order dated 06.03.2012 canceling 

the termination order dated 07.08.2003. 

Thereafter another Government Order dated 

16.04.2012 was issued directing the Director 

of Basic Education, U.P., Lucknow to ensure 

the compliance of the order passed by this 

Court. 
  ix.  Special Leave Petitions filed 

against the judgment and order dated 

29.04.2008 came up for hearing on 

03.09.2015, where statement was made 

that the process for issuance of 

appointment letters were in process and 

the decision shall be taken within four 

weeks. Vide order dated 14.10.2015, all 

the Special Leave Petitions were 

dismissed. The State has filed a recall 

application for recall of judgment and 

order dated 14.10.2015 but the same had 

been dismissed as withdrawn vide order 

dated 09.09.2016. The State has filed a 

review application for reviewing of the 

judgment and order dated 14.10.2015 

before Hon'ble the Apex Court, which 

was also dismissed vide order dated 

12.04.2017. 

 4.  Learned counsel appearing on 

behalf of the petitioners has submitted 

that all the respondents have full 

knowledge of the judgment and order 

dated 17.09.2004, 29.04.2008 and 

14.10.2015 but all the opposite parties 

were sitting tight over the matter and not 

complying with the directions given by 

this Hon'ble Court as well as the 

undertaking given before Hon'ble the 

Apex Court. 
 

 5.  The learned counsel for the 

petitioners has submitted that against the 

common judgment and order dated 

17.09.2003, various Special Appeals were 

filed by the respondents. While deciding 

all the Special Appeals, the Division 

Bench of this Court directed the opposite 

parties to consider the applicants for being 

sent on training within the maximum 

period of two months vide order dated 

29.04.2008. The petitioners have served 

the copy of judgment upon the Basic 

Shiksha Adhikari on 07.06.2008 and the 

secretary Basic Education. The opposite 

parties have not complied with the orders 

passed by the Division Bench of this 

Court in the Special Appeals and the 

petitioners were not sent for the training 

as directed by the Court though all the 

petitioners are fully eligible and qualified 

to be sent for training of B.T.C. Course. 

When no action was taken on the basis of 

the judgment and order dated 29.04.2008, 

then the petitioners have filed the 

contempt petition bearing no.1485 of 

2008. In the said contempt petition, 

notices were issued to the responsible 

officers i.e. the Secretary Basic 

Education, U.P., Lucknow, Director of 

Education Basic. 
 

 6.  The learned counsel for the 

petitioners also submitted that after 
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receiving the notice under the Contempt of 

Courts Act, the opposite parties have 

preferred a Civil Appeal No.7792-78110 of 

2011 before Hon'ble the Apex Court. 

Hon'ble the Apex Court has stayed the 

contempt proceedings. It is submitted that 

the said stay was vacated vide order dated 

09.09.2011. The State had filed a recall 

application before Hon'ble the Apex Court 

and the same was rejected vide order dated 

07.12.2011. The State has filed second 

application for recall of order dated 

09.09.2011 but again the Hon'ble Apex 

Court had rejected the application for recall 

of order dated 09.09.2011 and directed the 

opposite parties to comply with the 

directions issued by the Division Bench of 

the High Court vide order dated 29.04.2008. 

The contempt petition was listed on 

08.12.2011 on which date the then 

Secretary Basic Education has given an 

undertaking that the order of the High Court 

dated 29.04.2008 will be complied with 

within the period extended by the Hon'ble 

Supreme Court. On the 

statement/undertaking given by the then 

Secretary, Basic Education the contempt 

petition was dismissed on 08.12.2011. 
 

 7.  Th learned counsel for the petitioners 

further submitted that the Civil Appeal Nos. 

7792 - 78110 of 2011 have also been 

dismissed on 14.10.2015 by the Hon'ble 

Supreme Court. Learned counsel for the 

petitioners has submitted that the opposite 

parties have full knowledge of the judgment 

and order dated 17.09.2004, 29.04.2008 and 

14.10.2015 but they have not complied with 

the orders passed by this Hon'ble Court as 

well as by Hon'ble the Apex Court. Therefore, 

the action of the opposite parties are 

deliberate, intentional and amounts to 

contempt of this Hon'ble Court and the 

opposite parties are liable to be punished 

under the Contempt of Courts Act, 1971. 

 8.  The learned counsel for the 

petitioners has submitted that in the 

earlier contempt petition bearing No.1485 

of 2008, an application for recall of the 

order dated 08.12.2011 was moved but 

since the said application is not 

maintainable, therefore, the present 

petition is preferred. 
 

 9.  The learned counsel for the 

petitioners submitted that on 23.12.2016, 

the Coordinate Bench of this Hon'ble 

Court has directed the opposite parties to 

re-examine the issue and file an affidavit 

of compliance. In pursuance of the order 

dated 23.12.2016, the opposite party no.5 

instead of re-examining the issue, has 

constituted a Committee of Director, 

Rajya Shaikshik Anusandhan Evam 

Prashikshan Parishad, Uttar Pradesh 

Lucknow who submitted its report on 

10.02.2017 to the opposite party no.5 and 

on the basis of which, the opposite party 

no.5 has sought information from the then 

learned Advocate General and after 

receiving the information, the opposite 

party no.5 issued a letter to the opposite 

party no.2 and Director, S.C.E.R.T. 

Lucknow on 08.03.2017 that too without 

application of mind. Learned counsel for 

the petitioners has submitted that on the 

basis of the judgment and order dated 

29.04.2008, 27 candidates belonging to 

the Ist Category, the proceedings of 

reinstatement be done and further 

proceeding for sending the training of one 

Gita Sonker be started but nothing has 

been done in respect of the 229 candidates 

belonging to the category II, III and IV. 
 

 10.  It is submitted that the contents 

of the report of the committee related to 

the disputes of the illegal appointment of 

Assistant Teachers of District Bahraich 

inspite of the facts that this Hon'ble Court 
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was set aside the order of cancellation of 

the appointment and Special Leave 

Petition filed by the opposite parties had 

been dismissed by the Hon'ble Supreme 

Court. Therefore, the recommendation of 

the Committee is nothing but amounts to 

contempt of this Court. 
 

 11.  The learned counsel appearing 

on behalf of the petitioners submitted that 

in respect of the candidates belonging to 

the Category II, III and IV, the Committee 

had given its finding that this Court has 

decided to send the candidates on training 

according to the Rules. The committee 

has further recorded the finding that the 

appointment of the Assistant Teacher are 

to be made according to the U.P. Basic 

Education (Teachers) Service Rules, 

1981, which has been framed under the 

provisions of the U.P. Basic Education 

Act, 1972 and all the applicants were 

appointed on the basis of qualification of 

B.Ed./L.T. but the said qualification was 

not included in the Service Rules of 1981. 

The committee has further accorded the 

finding that all appointments were illegal. 

The committee has recorded the finding 

that from time to time the State 

Government has issued Government 

Order for training of B.Ed. candidates 

after approval from N.C.T.E. such as 

Special B.T.C. 2004. 
 

 12.  Learned counsel for the 

petitioners also submitted that the 

committee has extended its brief in 

recording the finding that according to the 

present guidelines of N.C.T.E., the 

candidates having B.Ed. qualification are 

not eligible for appointment as Assistant 

Teacher in Primary School from Class 1 

to 5. The Committee has further recorded 

the finding that if the Government is 

taken the decision to send them for 

training then in such situation, separate 

training of Special B.T.C. will be required 

for which approval from N.C.T.E. will be 

required. 
 

 13.  Learned counsel for the 

petitioners has submitted that the report of 

the committee dated 10.02.2017 is 

perverse and incorrect on the following 

grounds : 
 

  (a) The order of cancellation of 

appointment was set aside and opposite 

parties were directed to consider the 

candidates for training of Special B.T.C. 

under the amended provisions of the 

Service Rules. The judgment of this 

Hon'ble Court dated 17.09.2004 was same 

for all the categories but committee has 

failed to understood the same judgment 

and order dated 17.09.2004.  
  (b) This Hon'ble Court while 

upholding the judgment of the Hon'ble 

Single Judge dated 17.09.2004 in Special 

Appeal has directed on 29.04.2008 that all 

such candidates be considered for being 

sent on training as per Rules and its norms 

by giving them preference, hence, this 

manner the finding of the Committee is 

perverse in nature in respect of Category 

II, III and IV.  
  (c) There is no difference of 

candidature of category I and candidates 

of category II, III and IV but the 

committee has adopted different creation 

in respect of category I and II and III and 

IV. Hence, the finding in respect of the 

category II, III and IV is perverse. 
  (d) The Committee in its report 

at para 2 page 21 has recorded the finding 

to the effect that this Hon'ble Court vide 

its judgment dated 29.04.2008 says that 

such candidate who are under zone of 

candidature of Special B.T.C. of 2004, 

will be considered for appointment 
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according to Rule but this Hon'ble Court 

has not said any word in such manner, 

hence, the finding of the committee is 

perverse in nature. 
  (e) The Committee has 

considered the procedure provided in the 

Government Order dated 14.01.2004 and 

20.02.2004 but these Government orders 

are not applicable as the vacancy relates 

to the year of 1995 and these Government 

Orders were issued specially to provide 

Special B.T.C. Course to 46189 

candidates holding B.Ed./L.T. 

qualification. Hence, the finding of the 

committee is perverse in nature.  
  (f) By the Government Order 

dated 20.02.2004 the candidature of 

C.P.Ed., D.P.Ed. and B.P.Ed. were only 

included but the Committee has applied 

the said Government Order dated 

14.01.2004 and 20.02.2004 in the case of 

category II, III and IV. Hence the finding 

of the Committee is perverse in nature.  
  (g) The vacancy in respect of 

the candidates of category II, III and IV 

are relates to the year of 1995, hence the 

decision of the Committee which is based 

on the basis of the Government Order 

dated 14.01.2004 and 20.02.2004 is 

incorrect and perverse in nature.  
  (h) The committee has also 

considered the appointments which were 

made in district Basti, Gorakhpur and 

Mahrajganj but the fact of the present 

case are also absolutely different. Hence 

considering the appointment of other 

district and including the present case 

goes the report perverse.  
  (i) The Committee while giving 

his report dated 10.02.2017 has not given 

any preference to the applicants and 

examine the case of the applicants only on 

the basis of the Government Order dated 

14.01.2004 and 20.02.2004 that too are 

not applicable in the present case. Hence, 

the finding of the committee is absolutely 

perverse and utter violation of the 

judgment and order passed by the Hon'ble 

Single Judge as well as by the Hon'ble 

Division Bench. 
  (j) The committee in his report 

has recorded the finding that if a decision 

for sending the category II, III and IV 

candidate for training is taken from the 

State Government for special B.T.C. 

course then the approval from N.C.T.E. is 

required but doing so further, committee 

has taken just opposite decision applying 

the Government Order dated 14.01.2004 

and 20.02.2004, hence the report of the 

Committee is contradictory in nature itself 

and made the report perverse.  
  (k) The committee has relied on 

a Government Order dated 14.01.2004 

and 20.02.2004 for considering the case 

of the applicants for being sent for 

training instead of considering the case of 

the applicants under the Rule of 1981 in 

utter violation of the judgment and order 

passed by Hon'ble Single Judge as well as 

by the Division Bench.  
 

 14.  The learned counsel for the 

petitioners has submitted that from the facts 

stated hereinabove, it clear that the report of 

the committee is perverse in nature and on 

the basis of the such report, the opposite 

party no.5 has issued letter on 08.03.2017 

and thereafter has filed the compliance 

report before this Hon'ble court, which is 

liable to be rejected. Learned counsel 

submits that from the facts and 

circumstances stated above, till today, the 

judgment and order dated 17.09.2004, 

29.04.2008 have not been complied with 

and the action of the opposite parties is 

deliberate, intentional and therefore, 

amounts to contempt of this Hon'ble Court 

and they are liable to be punished under the 

Contempt of Courts Act, 1971. 
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 15.  Per contra, Learned Advocate 

General appearing on behalf of the State 

has submitted that prior to enactment of 

the U.P. Act No.34 of 1972, the U.P. 

Municipal Board Educational 

Establishment Service Rules, 1954 was 

made under sub-section (2) of the Section 

73 of the United Provinces Municipalities 

Act, 1916; and under Part XI Rule 26 of 

the Rules 1954, the training qualifications 

for appointment as Basic Education 

Teacher were prescribed as H.T.C. 

(Hindustani Teachers' Certificate), J.T.C. 

(Junior Teachers' Certificate), P.T.C. 

(Primary Teacher's Certificate) and 

V.T.C. (Vernacular Teachers' Certificate). 

It has also been submitted that after 

constitution of Educational Code of Uttar 

Pradesh, the appointment of untrained as 

Basic Teacher was barred. Later on the 

U.P. Basic Education Act, 1972 was 

enacted and the Board of Basic 

Education, U.P. was constituted. Since 

statutory rules were not made, as such, in 

absence of statutory rules, the Board 

issued a Circular dated 25.04.1973 

determining the conditions/procedure and 

qualifications for appointment as a 

teacher in the Basic institutions under 

Clause 4 of the said Circular, which were 

C.T., J.T.C., B.T.C. and H.T.C. On 

03.01.1981 the U.P. Basic Education 

(Teachers) Service Rules, 1981 came into 

force and the Circular of the Board dated 

25.04.1973 automatically became 

ineffective. 
 

 16.  The learned Advocate General 

has submitted that an advertisement was 

issued on 22.01.1991 by the Additional 

Director (Basic Education), Faizabad 

against about 1200 vacancies prescribing 

training qualification of B.T.C., out of 

which 315 posts were for District 

Bahraich. Against the advertisement dated 

22.01.1991, 258 applications were 

submitted by B.T.C. training holders and 

53 by B.Ed./L.T. Training holders but no 

appointment of any training holder (even 

of B.T.C.) was made against the said 

advertisement, as such, the petitioners 

applications were not considered and after 

the expiry of one year i.e. on 21.01.1992, 

the said advertisement itself became 

ineffective. A Bunch of seven writ 

petitions against the advertisement dated 

19/22.01.1992 was filed, which were 

partly allowed by this Hon'ble Court on 

23.12.1992 and the opposite parties were 

directed that in case sufficient number of 

B.T.C. trained candidates are not 

available for appointment as Assistant 

Teachers in the Basic Schools, the 

petitioners who have qualified for 

appointment on the basis of advertisement 

dated 22.01.1991 be appointed as 

Assistant Teachers in the Basic Schools 

managed and run by the opposite parties, 

within a period of three weeks. 
 

 17.  The learned Advocate General has 

further submitted that another advertisement 

was made by the B.S.A, Bahraich on 

19.12.1995 prescribing B.T.C. training as 

eligibility qualification and against the said 

advertisement dated 19.12.1995, 416 

applications of B.T.C. training holders and 

325 applications of B.Ed./L.T. Training - 

holders were received. 
 

  Judgment dated 23.12.1992 was 

challenged in Special Appeal No.21 of 1993 

filed by the Board, which was dismissed on 

01.11.2001. Special Leave Petition of the 

Board bearing no.3267 (CC) of 2002 (Basic 

Shiksha Parishad vs. Triveni Prasad Pandey) 

was got dismissed as withdrawn.  
 

 18.  In pursuance of the 

advertisement dated 19.12.1995, several 
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applications were wrongly made by the 

B.Ed./L.T. Training holders and on the 

event of their non-consideration, a Bunch 

of 112 writ petitions was filed which were 

decided by this Hon'ble Court on 

30.11.2002 with direction to the opposite 

parties to consider the case of petitioners 

having B.Ed. or L.T. Qualifications for 

appointment as Assistant Teacher in Basic 

Schools, if sufficient number of B.T.C. 

qualification holders are not available for 

selection. It has been submitted that the 

B.S.A. of Bahraich District made 263 

appointments in compliance to the 

judgment and order dated 23.11.1992 and 

01.11.2001 and the State Government 

vide G.O. dated 07.08.2003 declared the 

said appointment as void ab-initio and in 

pursuance to aforesaid Government 

Order, Director, Basic Education, U.P. 

issued order dated 08.08.2003 and in 

pursuance thereto, all the appointments 

were cancelled by the then B.S.A. 
 

 19.  The learned Advocate General 

has further submitted that against the 

Government Order dated 07.08.2003 as 

well as the order dated 08.08.2003 passed 

by the Director, Basic Education, 19 writ 

petitions were filed by the candidates of 

District Bahraich, which were commonly 

decided vide order dated 17.09.2004. 

Nineteen Special Appeals against the 

judgment dated 17.09.2004 and several 

Special Appeals against the judgment 

dated 30.11.2002 were filed before this 

Hon'ble Court and the same were decided 

on 29.04.2008 with direction that all such 

candidates be considered for being sent on 

training as per rules and it norms by 

giving them preference, but for that 

matter, age will not come in their way and 

their candidatures shall not be rejected 

merely on the ground of being over age. 

In another bunch of appeals, it has been 

observed that in view of the judgment of 

Apex Court in the case of Mohd. Sartaj 

vs. State of U.P.; (2006) 2 SCC 313, there 

hardly remains any controversy in this 

regard that the candidates who are not 

possessing B.T.C. training qualification 

are not entitled for being appointed as 

Assistant Teachers in Primary Schools 

and the orders passed by the learned 

Single Judge is liable to be set aside, 

which is hereby set aside. 
 

 20.  It has been submitted by the 

learned Advocate General that Bunch of 

writ petitions filed at Allahabad assailing 

the decisions of the authorities dated 

30.01.2008 and other dates was jointly 

decided on 12.04.2013 considering both 

the judgments of Hon'ble Lucknow Bench 

dated 17.09.2004 and 29.04.2008. The 

judgment dated 12.04.2013 was assailed 

in nine special appeals (leading no.1031 

of 2013 - Sanjay Kumar Chaubey vs. 

State) and are pending at Allahabad but 

no interim orders have been passed even 

till date. 
 

 21.  It has been submitted that in 

compliance to order dated 10.02.2017 

passed in the present contempt petition, a 

three Member Committee (Director - 

S.C.E.R.T., Director - Basic and Secretary 

- Board) was constituted who submitted 

its detailed report on 10.02.2017 and in 

pursuance of the said report, the matter 

was reconsidered and decided by the State 

Government on 08.03.2017 that as per the 

judgment dated 29.04.2008, 27 candidates 

of first category who are appointed on 

untrained grade be reinstated and as per 

the direction of the Hon'ble Court, they 

should also be paid their salary for the 

period they have actually work and one 

candidate Miss Geeta Sonkar who could 

not be sent for Special B.T.C. training on 
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account of the non-availability of her 

application in Special B.T.C. 2004 be sent 

for training. 
 

 22.  In support of his arguments, 

learned Advocate General has relied on 

the judgment of Hon'ble the Apex Court 

in the case of Secretary, A.P. Public 

Service Commission vs. Y. V.V.R. 

Srinivasulu and others reported at 2003 

(5) SCC 341 wherein in para 10 and 11 

the following has been held : 
 

  "10. Both on account of the 

scheme of selection and the various stages 

disclosed as necessary to be undergone by 

every candidate and the manner of actual 

selection for the appointment in question, 

the candidates were required to be 

selected finally for appointment on the 

basis of the ranks obtained by them in 

terms of the inter se ranking based on the 

merit of their respective performance. 

There is no escape for anyone from this 

ordeal and claim for any en bloc favoured 

treatment merely because, anyone of them 

happened to possess an additional 

qualification than the relevant 

basic/general qualification essential for 

even applying to the post. The word 

"preference" in our view is capable of 

different shades of meaning taking colour 

from the context, purpose and object of its 

use under the scheme of things envisaged. 

Hence, it is to be construed not in an 

isolated or detached manner, ascribing a 

meaning of universal import, for all 

contingencies capable of an invariable 

application. The procedure for selection 

in the case involve, a qualifying test, a 

written examination and oral test or 

interview and the final list of selection has 

to be on the basis of the marks obtained in 

them. The suitability and all round merit, 

if had to be adjudged in that manner only 

what justification could there be for 

overriding all these merely because, a 

particular candidate is in possession of an 

additional qualification on the basis of 

which, a preference has also been 

envisaged. The rules do not provide for 

separate classification of those candidates 

or apply different norms of selection for 

them. The 'preference' envisaged in the 

rules, in our view, under the scheme of 

things and contextually also cannot mean, 

an absolute en bloc preference akin to 

reservation or separate and distinct 

method of selection for them alone. A 

mere rule of preference meant to give 

weightage to the additional qualification 

cannot be enforced as a rule of 

reservation or rule of complete 

precedence. Such a construction would 

not only undermine the scheme of 

selection envisaged through Public 

Service Commission, on the basis of merit 

performance but also would work great 

hardship and injustice to those who 

possess the required minimum 

educational qualification with which they 

are entitled to compete with those 

possessing additional qualification too, 

and demonstrate their superiority, merit 

wise and their suitability for the post. It is 

not to be viewed as a preferential right 

conferred even for taking up their claims 

for consideration. On the other hand, the 

preference envisaged has to be given only 

when the claims of all candidates who are 

eligible are taken for consideration and 

when anyone or more of them are found 

equally positioned, by using the 

additional qualification as a tilting factor, 

in their favour vis-a-vis others in the 

matter of actual selection.  
  11. Whenever, a selection is to 

be made on the basis of merit 

performance involving competition, and 

possession of any additional qualification 
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or factor is also envisaged to accord 

preference, it cannot be for the purpose of 

putting them as a whole lot ahead of 

others, dehors their intrinsic worth or 

proven inter se merit and suitability, duly 

assessed by the competent authority. 

Preference, in the context of all such 

competitive scheme of selection would 

only mean that other things being 

qualitatively and quantitatively equal, 

those with the additional qualification 

have to be preferred. There is no question 

of eliminating all others preventing 

thereby even an effective and comparative 

consideration on merits, by according en 

bloc precedence in favour of those in 

possession of additional qualification 

irrespective of the respective merits and 

demerits of all candidates to be 

considered. If it is to be viewed they way 

the High Court and Tribunal have chosen 

to, it would amount to first exhausting in 

the matter of selection all those, dehors 

their inter se merit performance, only 

those in possession of additional 

qualification and take only thereafter 

separately those with ordinary degree and 

who does not possess the additional 

qualification. Assuming for consideration 

without even accepting the same to be 

right or correct view to be taken, at least 

among the class or category of those 

possessing the additional qualification, 

inter se merit performance should be the 

decisive factor for actual selection for 

appointment and relief could not have 

been granted to respondents for the mere 

asking only on the basis of the 

interpretation of the provision to some 

one who came to court, ignoring the fact 

that those before the court at any rate in 

spite of the view taken do not come up to 

the level of selection considered in the 

context of numerous others with higher 

ranks of merit performance, in addition to 

they being also in possession of the 

additional qualification, as those before 

the court. That apart, the old rule relating 

to the post of ACTO, which has become 

obsolete having been superseded, or even 

the advertisement if it has stated on the 

basis of the obslete rule, that preference 

will be given first to candidates who 

possess a degree in Commerce and 

degree in Law, secondly to those who 

possess a degree in Commerce and thirdly 

to those who possess a degree in Law, 

cannot either support the claim of the 

respondents No.1 to 3 nor in any manner 

lend credence to the interpretation placed 

by the High Court and the Tribunal. The 

word 'first' has to be construed in the 

context of even giving preference only in 

the order and manner indicated therein, 

inter se among more than one holding 

such different class of degrees in addition 

and not to be interpreted vis-a-vis others 

who do not possess such additional 

qualification, to completely exclude them, 

en bloc." 
 

 23.  The learned Advocate General 

has lastly submitted that in compliance to 

the judgments dated 17.09.2004 and 

29.04.2008 and also in compliance to 

order of Hon'ble Contempt Court dated 

23.12.2006, the matter in dispute has been 

reconsidered and finally decided by the 

State Government vide order dated 

08.03.2017, as such, the orders have been 

complied with and nothing is left in the 

present contempt petition and the present 

contempt petition is liable to be 

dismissed. However, if the petitioners are 

aggrieved with such compliance, they 

may approach in fresh proceedings. 
 

 24.  I have heard learned counsel for 

both the parties at length and perused the 

materials available on record. 
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 25.  In order to decide whether the opposite 

parties are guilty of civil contempt, I would like to 

refer to Section 2(b) of the Contempt of Courts 

Act, 1971, which reads as under:- 
 

  "2. Definitions:  
  In this Act, unless the context 

otherwise requires-  
                                         

XXXXX  

 
  (b) "civil contempt" means 

willful disobedience to any judgment, 

decree, direction, order, writ or other 

process of a court or willful breach of an 

undertaking given to a court;"  

 
  Referring to the aforesaid Section, 

the Supreme Court in Rama Narang versus 

Ramesh Narang and Another, (2006) 11 

SCC 114 had referred to the Contempt of 

Courts Act, 1952, which did not contain many 

of the provisions of the Act, for the 

Legislature had left formulation of the law of 

contempt to the Courts, which had resulted in 

conflicting views expressed by different High 

Courts. Reference was made to the conflicting 

view expressed by the Calcutta High Court in 

Nisha Kanto Roy Chowdhury versus Smt. 

Saroj Bashini Goho, AIR 1948 Calcutta 294 

and the Bombay High Court in Bajranglal 

Gangadhar Khemka and Another versus 

Messrs. Kapurchand Limited, AIR 1950 

Bombay 336.  
 

 26.  According to section 2(b) of the 

Contempt of Courts Act, 1971 civil 

contempt means willful disobedience to 

any judgement, decree, direction, order, 

writ or other process of a court or willful 

breach of an undertaking given to a court. 
 

 27.  Thus, from the above, it can be 

ascertained that there are two important 

essentials to constitute civil contempt: 

  i. Disobedience of any 

judgement, decree, direction, order, writ 

or other process of a court or an 

undertaking given to the court. There 

should be disobedience of a valid order to 

constitute contempt of court. An order 

includes all kinds of judgements, orders-

final, preliminary, ex-parte, contempt 

order. Disobedience of a decree, direction, 

writ or other process of a court, or an 

undertaking given to the court, will also 

amount to contempt of court. 
  ii. The Disobedience or breach 

must be willful, deliberate and intentional. 

It is well settled that mere disobedience or 

breach of the court's order by the person is 

not sufficient to constitute civil contempt. 

Such a disobedience or breach must be 

willful, deliberate and intentional. 
 

 28.  In the case of Ashok Paper 

Kamgar Union And Ors. vs Dharam 

Godha And Ors. reported at AIR 2004 

SC 105, Hon'ble the Apex Court has 

examined the provisions of section 2 (b) 

of the Contempt of Court Act 1971 that 

defines the terms of Civil Contempt and 

held that the term 'Wilful' means an act or 

omission which is done voluntarily and 

intentionally and with the specific intent 

to do something the law forbids or with 

the specific intent to fail to do something 

the law requires to be done, that is to say 

with bad purpose either to disobey or to 

disregard the law. It signifies a deliberate 

action done with evil intent or with a bad 

motive or purpose. Therefore, in order to 

constitute contempt, the order of the 

Court must be of such a nature which is 

capable of execution by the person 

charged in normal circumstances. It 

should not require any extra ordinary 

effort nor should be dependent, either 

wholly or in part, upon any act or 

omission of a third party for its 
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compliance. This has to be judged having 

regard to the facts and circumstances of 

each case. 
 

 29.  According to the Oxford 

Dictionary, contempt is the state of being 

despised or dishonored; disgrace. Any 

conduct that tends to bring the authority 

and administration of law into disrespect 

or disregard or to interfere with or 

prejudice parties or their witness during 

litigation is considered to be contempt of 

Court. The contempt is defined by 

Halsbury, as consisting of words spoken 

or written which obstruct or tends to 

obstruct the administration of justice. The 

Indian legislature does not provide with a 

concrete definition of contempt, however 

section 2(a) of The Contempt of Courts, 

1971 says ''contempt of court means civil 

contempt or criminal contempt'. Section 

2(b) & section 2(c) of The Contempt of 

Courts Act, 1971 defines civil and 

criminal contempt. Although the 

legislature has not defined what amounts 

to contempt, it has defined civil and 

criminal contempt. Thus contempt cannot 

be confined to four walls of a definition. 

Therefore, what would offend the court's 

dignity and what would lower the court's 

prestige is thus a matter which can be 

decided by the court itself and it's for the 

court to deal with each case of contempt 

under the facts and circumstances of that 

case. 
 

 30.  If the order whose contempt is 

alleged involves more than one 

reasonable and rational interpretation and 

the respondent adopts one of them and 

acts in accordance with one such 

interpretation, he cannot be held liable for 

contempt of court. However, this defense 

is available only when a bonafide 

question of interpretation arises. In case 

of T.M.A. Pai Foundation vs. State of 

Karnataka (2002) 8 SCC 481, it was held 

that this defense would not be allowed if a 

doubt about the order has been 

deliberately created when actually there is 

no doubt at all. It is well settled that in 

proceedings for civil contempt, it would 

be a valid defence that the compliance of 

the order is impossible. However, the 

cases of impossibility must be 

distinguished from the cases of mere 

difficulty. In case of Amar Singh vs. K. P. 

Geetakrishnan, the court granted certain 

pensionary benefits to a large number of 

retired employees with effect from a 

particular back date. The plea of 

impossibility was taken on the ground that 

the implementation of the order would 

result in heavy financial burden on the 

exchequer. However, the plea of 

impossibility was rejected by the court 

with the observation that although it's 

difficult to comply with the order but it's 

not impossible to comply and therefore, it 

should be complied with. 
 

 31.  In the case of the S. 

Balasubramaniyam vs P. Janakaraju 

and another reported at 2004 (5) Kar 

L.J. 338, the High Court of Karnatka 

observed that the orders of Courts have to 

be obeyed unless and until they are set 

aside in appeal/revision. 
 

 32.  While elucidating on the 

principles relating to contempt law the 

Court remarked that the definition of Civil 

Contempt includes willful breach of an 

undertaking given to a Court. Public 

interest requires that solemn undertakings 

given to a Court with the intention of 

obtaining any benefit should not be 

breached willfully. No litigant can be 

allowed to wriggle away from a solemn 

undertaking given to the Court, as it will 
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open dangerous trends and defeat the very 

purpose of giving undertakings to Court. 

It was further observed that once litigants 

give an undertaking to a Court, they 

should comply with it in all 

circumstances, the only exceptions being 

fraud or statutory bar. They cannot break 

an undertaking with impunity and then 

attempt to justify it. The breach of solemn 

undertaking given to a Court is a serious 

matter and will have to be dealt with 

seriously. 
 

 33.  The Bombay High Court, in 

Bajranglal Gangadhar Khemka and 

Another (supra) had drawn a distinction 

between execution proceedings and 

proceedings for contempt which arise 

from wilful default of an undertaking. The 

judgment referred to the long standing 

practice as per which the expression 

"undertaking" had come to acquire a 

technical and legal meaning and 

understanding. It was observed that the 

expression "when a party undertakes" is 

used to give an undertaking to the Court 

as distinct from when a counsel states that 

he undertakes on behalf of his client. 

When a person gives an undertaking to 

the Court, it is not given to the other side 

but to the Court itself, and that being said 

must carry sanctity. Therefore, when a 

Court passes a decree after an undertaking 

was embodied in the consent terms, it 

would show that the Court had sanctioned 

the particular course and put its 

imprimatur on the consent terms. The 

Supreme Court agreed with the view 

expressed in Bajranglal Gangadhar 

Khemka and Another (supra) in 

preference over the view expressed in by 

the Calcutta High Court in Nisha Kanto 

Roy Chowdhury (supra). Thereafter, 

reference was made to Sanyal Committee 

report, which had preceded framing of the 

enactment of the Act and thereupon 

interpreting Section 2(b) of the Act the 

Supreme Court in Rama Narang (supra) 

had observed:- 
 

  "18. The Act has been duly 

widened. It provides inter alia for 

definitions of the terms and lays down 

firmer bases for exercise of the court's 

jurisdiction in contempt. Section 2(b) of 

the Contempt of Courts Act, 1971 defines 

civil contempt as meaning "wilful 

disobedience to any judgment, decree, 

direction, order, writ or other process of 

a court or wilful breach of an undertaking 

given to a court". (emphasis supplied) 

Analysed, the definition provides for two 

categories of cases, namely, (1) wilful 

disobedience to a process of court, and 

(2) wilful breach of an undertaking given 

to a court. As far as the first category is 

concerned, the word "any" further 

indicates the wide nature of the power. No 

distinction is statutorily drawn between 

an order passed after an adjudication and 

an order passed by consent. This first 

category is separate from the second and 

cannot be treated as forming part of or 

taking colour from the second category. 

The legislative intention clearly was to 

distinguish between the two and create 

distinct classes of contumacious 

behaviour. Interestingly, the courts in 

England have held that the breach of a 

consent decree of specific performance by 

refusal to execute the agreement is 

punishable by way of proceedings in 

contempt (see C.H. Giles and Co. Ltd. v. 

Morris [(1972) 1 All ER 960 : (1972) 1 

WLR 307 (Ch D)] )..  
 

 34.  It is to be, therefore, clearly 

understood that Section 2(b) of the Act, 

which defines civil contempt, consists of 

two different parts and categories, 
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namely, (i) wilful disobedience to any 

judgment, decree, direction, order, writ or 

other process of a court and (ii) wilful 

breach of an undertaking given to a Court. 

The expression "any" used with reference 

to the first category indicates the wide 

nature of power given to the Court and 

that the statute does not draw a difference 

between an order passed after 

adjudication or an order passed by 

consent. The first part or category is 

distinct and cannot be treated as a part or 

taking colour from the second category. 

The Supreme Court consciously observed 

that the Courts in England have held that 

breach of consent decree of performance 

by refusal to execute an agreement was 

punishable by way of contempt 

proceedings. With reference to the second 

part, in Rama Narang (supra) it was 

observed that giving of an undertaking is 

distinct from a consent order recording 

compromise. In the latter case of violation 

of compromise, no question of contempt 

arises, but the party can enforce the order 

of compromise either by execution or 

injunction from a Court. However, in the 

former case, when there is wilful 

disobedience, contempt application and 

proceedings would be maintainable. 
 

 35.  In Rama Narang (supra), 

several suits inter se and legal 

proceedings between the second wife of 

the deceased and her step sons were 

compromised, with both the parties 

agreeing that the suits/proceedings be 

disposed of in terms of the settlement 

agreement by minutes of the consent 

order. Consent contained various terms 

agreed upon by the parties. Allegations 

were that the step sons had not complied 

with the consent terms consequent to 

which contempt proceedings were 

initiated for willful disobedience. In this 

case, the Supreme Court relied upon first 

part/category mentioned in Section 2(b), 

i.e., wilful violation of any order or decree 

that would amount to contempt. It was 

observed that a consent decree is a 

compromise by way of command or a 

contract and the Bombay High Court‟s 

view in Bajranglal Gangadhar Khemka 

and Another (supra) correctly holds that 

a consent decree is a contract with 

imprimatur of the Court, which means 

authorised and approved by the Court. 

Such decrees are executable under the 

Code of Civil Procedure, but merely 

because an order or decree is executable 

would not take away the Court‟s 

jurisdiction to deal with the matter under 

the Act, provided the Court is satisfied 

that the violation of the order or decree is 

such that if proved, it would warrant 

punishment under Section 13 of the Act 

on the ground that the contempt 

substantially interferes or tends to 

substantially interfere with the course of 

justice. Reference was made to Bank of 

Baroda versus Sadruddin Hasan Daya 

and Another, (2004) 1 SCC 360 wherein 

the ratio in Bajranglal Gangadhar 

Khemka and Another (supra) that 

violation or breach of an undertaking, 

which becomes part of the court decree 

itself, amounts to contempt, irrespective 

of whether it is open to the decree holder 

to execute the decree, was upheld. This, it 

was observed was the law and it cannot be 

argued that if the party aggrieved can 

execute a decree per se, it can be a 

defence having bearing on the contempt 

proceedings. 
 

 36.  In Kanwar Singh Saini versus 

High Court of Delhi, (2012) 4 SCC 307, 

the Supreme Court had cautioned that if 

there is non-compliance of a decree 

passed in a civil suit, the remedy available 
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to an aggrieved person in case of non-

compliance of a decree passed in a civil 

suit is to institute execution proceedings 

under Order XXI Rule 32 of the Code, 

which provides for elaborate proceedings 

in which the parties can adduce evidence, 

examine and cross-examine witnesses. 

Proceedings under the Act are 

discretionary and, therefore, when the 

matter relates to infringement of a decree 

or decretal order that embodies rights, it 

may not be expedient to invoke and 

exercise contempt jurisdiction. The 

Supreme Court had referred to civil 

contempt as defined in Section 2(b) of the 

Act to mean wilful breach of an 

undertaking as distinct from criminal 

contempt. In civil contempt, disobedience 

of a civil action is a matter involving 

private rights of a party, albeit contempt 

jurisdiction is exercised when 

administration of justice is undermined if 

the order of the competent court is 

permitted to be disregarded with 

impunity. Criminal contempt, on the other 

hand, is predicated on public interest. In 

cases of civil contempt where the civil 

contempt jurisdiction is invoked, there 

should be violation of judgment, decree, 

direction or order and such disobedience 

should be wilful and intentional. In cases 

of execution, an executing court may not 

be bothered whether the disobedience was 

wilful or not, as the Court was bound to 

execute the decree irrespective of the 

consequences. In contempt proceedings, 

however, the Court may not direct 

execution if the disobedience has been 

under compelling circumstances and in 

that situation, no punishment need be 

awarded. In the said case, criminal 

contempt proceedings were quashed. 

Kanwar Singh Saini (supra), makes 

reference to Daroga Singh versus B.K. 

Pandey, (2004) 5 SCC 26 and other 

judgments and has observed:- 
 

  In Daroga Singh v. B.K. 

Pandey [(2004) 5 SCC 26 : 2004 SCC 

(Cri) 1521], the Court rejected the plea of 

the contemnors that the High Court could 

not initiate the contempt proceedings in 

respect of the contempt of the courts 

subordinate to it placing reliance upon 

earlier judgments in Bathina 

Ramakrishna Reddy v. State of Madras 

[AIR 1952 SC 149 : 1952 Cri LJ 832] , 

Brahma Prakash Sharma v. State of U.P. 

[AIR 1954 SC 10 : 1954 Cri LJ 238] and 

State of M.P. v. Revashankar [AIR 1959 

SC 102 : 1959 Cri LJ 251] . The Court 

further explained the scope of contempt 

proceedings observing: (Daroga Singh 

case [(2004) 5 SCC 26 : 2004 SCC (Cri) 

1521] , SCC pp. 46-47, para 33) :  
  "33. ... For the survival of the 

rule of law the orders of the courts have 

to be obeyed and continue to be obeyed 

unless overturned, modified or stayed by 

the appellate or revisional courts. The 

court does not have any agency of its own 

to enforce its orders. The executive 

authority of the State has to come to the 

aid of the party seeking implementation of 

the court orders. The might of the State 

must stand behind the court orders for the 

survival of the rule of the court in the 

country. Incidents which undermine the 

dignity of the courts should be condemned 

and dealt with swiftly. ... If the judiciary 

has to perform its duties and functions in 

a fair and free manner, the dignity and 

the authority of the courts has to be 

respected and maintained at all stages 

and by all concerned failing which the 

very constitutional scheme and public 

faith in the judiciary runs the risk of being 

lost."  
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 37.  It would be relevant and 

important to understand meaning of the 

term ''wilful disobedience'. The word 

''wilful' as defined in dictionaries means 

Contempt purposely without reference to 

bona fides, deliberately, intentionally with 

evil intention, wantonly and causelessly. 

The Supreme Court in Niaz Mohammad 

and Others versus State of Haryana and 

Others, (1994) 6 SCC 332 explaining the 

expression ''wilful disobedience' had 

held:- 
 

  "9. Section 2(b) of the Contempt 

of Courts Act, 1971 (hereinafter referred 

to as ''the Act') defines "civil contempt" to 

mean "wilful disobedience to any 

judgment, decree, direction, order, writ or 

other process of a court ...". Where the 

contempt consists in failure to comply 

with or carry out an order of a court 

made in favour of a party, it is a civil 

contempt. The person or persons in whose 

favour such order or direction has been 

made can move the court for initiating 

proceeding for contempt against the 

alleged contemner, with a view to enforce 

the right flowing from the order or 

direction in question. But such a 

proceeding is not like an execution 

proceeding under Code of Civil 

Procedure. The party in whose favour an 

order has been passed, is entitled to the 

benefit of such order. The court while 

considering the issue as to whether the 

alleged contemner should be punished for 

not having complied with and carried out 

the direction of the court, has to take into 

consideration all facts and circumstances 

of a particular case. That is why the 

framers of the Act while defining civil 

contempt, have said that it must be wilful 

disobedience to any judgment, decree, 

direction, order, writ or other process of 

a court. Before a contemner is punished 

for non-compliance of the direction of a 

court, the court must not only be satisfied 

about the disobedience of any judgment, 

decree, direction or writ but should also 

be satisfied that such disobedience was 

wilful and intentional. The civil court 

while executing a decree against the 

judgment-debtor is not concerned and 

bothered whether the disobedience to any 

judgment, or decree was wilful. Once a 

decree has been passed it is the duty of 

the court to execute the decree whatever 

may be consequence thereof. But while 

examining the grievance of the person 

who has invoked the jurisdiction of the 

court to initiate the proceeding for 

contempt for disobedience of its order, 

before any such contemner is held guilty 

and punished, the court has to record a 

finding that such disobedience was wilful 

and intentional. If from the circumstances 

of a particular case, brought to the notice 

of the court, the court is satisfied that 

although there has been a disobedience 

but such disobedience is the result of 

some compelling circumstances under 

which it was not possible for the 

contemner to comply with the order, the 

court may not punish the alleged 

contemner."  
 

 38.  In Ashok Paper Kamgar Union 

versus Dharam Godha and Others, 

(2003) 11 SCC 1, the expression 'wilful 

disobedience' in the context of Section 

2(b) of the Act was read to mean an act or 

omission done voluntarily and 

intentionally with the specific intent to do 

something, which the law forbids or with 

the specific intention to fail to do 

something which the law requires to be 

done. Wilfulness signifies deliberate 

action done with evil intent and bad 

motive and purpose. It should not be an 

act, which requires and is dependent 
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upon, either wholly or partly, any act or 

omission by a third party for compliance. 
 

 39.  In Ram Kishan versus Tarun 

Bajaj and Others, (2014) 16 SCC 204, it 

was observed as under:- 
 

  "12. Thus, in order to punish a 

contemnor, it has to be established that 

disobedience of the order is "wilful". The 

word "wilful" introduces a mental element 

and hence, requires looking into the mind 

of a person/contemnor by gauging his 

actions, which is an indication of one's 

state of mind. "Wilful" means knowingly 

intentional, conscious, calculated and 

deliberate with full knowledge of 

consequences flowing therefrom. It 

excludes casual, accidental, bona fide or 

unintentional acts or genuine inability. 

Wilful acts does not encompass 

involuntarily or negligent actions. The act 

has to be done with a "bad purpose or 

without justifiable excuse or stubbornly, 

obstinately or perversely". Wilful act is to 

be distinguished from an act done 

carelessly, thoughtlessly, heedlessly or 

inadvertently. It does not include any act 

done negligently or involuntarily. The 

deliberate conduct of a person means that 

he knows what he is doing and intends to 

do the same. Therefore, there has to be a 

calculated action with evil motive on his 

part. Even if there is a disobedience of an 

order, but such disobedience is the result 

of some compelling circumstances under 

which it was not possible for the 

contemnor to comply with the order, the 

contemnor cannot be punished. 

"Committal or sequestration will not be 

ordered unless contempt involves a 

degree of default or misconduct." (Vide S. 

Sundaram Pillai v. V.R. Pattabiraman [S. 

Sundaram Pillai v. V.R. Pattabiraman, 

(1985) 1 SCC 591] , Rakapalli Raja Ram 

Gopala Rao v. Naragani Govinda 

Sehararao [Rakapalli Raja Ram Gopala 

Rao v. NaraganiGovindaSehararao, 

(1989) 4 SCC 255 : AIR 1989 SC 2185] , 

Niaz Mohammad v. State of Haryana 

[Niaz Mohammad v. State of Haryana, 

(1994) 6 SCC 332 : AIR 1995 SC 308] , 

Chordia Automobiles v. S. Moosa 

[Chordia Automobiles v. S. Moosa, 

(2000) 3 SCC 282] , Ashok Paper 

Kamgar Union v. Dharam Godha [Ashok 

Paper Kamgar Union v. Dharam Godha, 

(2003) 11 SCC 1] , State of Orissa v. 

Mohd. Illiyas [State of Orissa v. Mohd. 

Illiyas, (2006) 1 SCC 275 : 2006 SCC 

(L&S) 122 : AIR 2006 SC 258] and 

Uniworth Textiles Ltd. v. CCE [Uniworth 

Textiles Ltd. v. CCE, (2013) 9 SCC 753] 

.)"  
  This decision also holds as 

under:-  
  "11. The contempt jurisdiction 

conferred on to the law courts power to 

punish an offender for his wilful 

disobedience/contumacious conduct or 

obstruction to the majesty of law, for the 

reason that respect and authority 

commanded by the courts of law are the 

greatest guarantee to an ordinary citizen 

that his rights shall be protected and the 

entire democratic fabric of the society will 

crumble down if the respect of the 

judiciary is undermined. Undoubtedly, the 

contempt jurisdiction is a powerful 

weapon in the hands of the courts of law 

but that by itself operates as a string of 

caution and unless, thus, otherwise 

satisfied beyond reasonable doubt, it 

would neither be fair nor reasonable for 

the law courts to exercise jurisdiction 

under the Act. The proceedings are quasi-

criminal in nature, and therefore, 

standard of proof required in these 

proceedings is beyond all reasonable 

doubt. It would rather be hazardous to 
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impose sentence for contempt on the 

authorities in exercise of the contempt 

jurisdiction on mere probabilities. (Vide 

V.G. Nigam v. Kedar Nath Gupta [V.G. 

Nigam v. KedarNath Gupta, (1992) 4 

SCC 697 : 1993 SCC (L&S) 202 : (1993) 

23 ATC 400], Chhotu Ram v. Urvashi 

Gulati [Chhotu Ram v. Urvashi Gulati, 

(2001) 7 SCC 530 : 2001 SCC (L&S) 

1196] , Anil Ratan Sarkar v. Hirak Ghosh 

[Anil Ratan Sarkar v. Hirak Ghosh, 

(2002) 4 SCC 21] , Bank of Baroda v. 

Sadruddin Hasan Daya [Bank of Baroda 

v. Sadruddin Hasan Daya, (2004) 1 SCC 

360] , Sahdeo v. State of U.P. [Sahdeo v. 

State of U.P., (2010) 3 SCC 705 : (2010) 

2 SCC (Cri) 451] and National Fertilizers 

Ltd. v. Tuncay Alankus [National 

Fertilizers Ltd. v. Tuncay Alankus, (2013) 

9 SCC 600 : (2013) 4 SCC (Civ) 481 : 

(2014) 1 SCC (Cri) 172] .)"  
 

 40.  Thus, in case of a reasonable doubt, 

it is not fair and reasonable for the Courts to 

exercise jurisdiction under the Act for the 

proceedings are quasi-criminal in nature and 

the standard of proof required in these 

proceedings is beyond all reasonable doubt 

and not mere probabilities. Thus, in cases 

where two interpretations of an order are 

possible and if the action is not contumacious, 

contempt proceedings are not maintainable 

and for this purpose the order must be read in 

entirety. It may also be noted that there is a 

difference between "standard of proof" and 

"manner of proof" in contempt proceedings. 

Contempt proceedings are sui generis in the 

sense that strict law of evidence and Code of 

Criminal Procedure are not applicable. 

However, the procedure adopted in the 

contempt proceedings must be fair and just. 
 

 41.  In compliance of the judgment 

and order of this Court dated 17.09.2004 

as well as the undertaking given by the 

authorities before the Court, the entire 

matter has been reconsidered and decided 

by the opposite parties and passed an 

order dated 08.03.2017 by which twenty 

five candidates out of twenty seven were 

reinstated; the arrears in favour of twenty 

five candidates have also been paid; the 

arrears of seven candidates selected for 

Special B.T.C. Training - prior to 

judgment dated 17.09.2004 - have also 

been paid for their working period by the 

Basic Shiksha Adhikari on 17.08.2017; 

the current salary of the aforesaid twenty 

five candidates, as untrained grade, are 

being paid; the arrears of two dead 

persons namely Surendra Nath Mishra 

and Sri Mayaram Verma have been 

received by their legal heirs and as per the 

G.O. dated 14.01.2004 and letter of 

Director S.C.E.R.T. dated 24.07.2004, 

24.08.2004 as well as G.O. dated 

28.01.2005, Principal D.I.E.T. Bahraich 

has been requested to provide required 

training to all the twenty five reinstated 

teachers, so that they may get trained 

grade salary. 
 

 42.  In view of the above discussions, 

it is clear that the opposite parties have 

complied with the directions issued by the 

Courts and if the contempt petitioners 

have found that the order is not in 

conformity with the directions passed by 

this court, they may avail of the 

opportunity to seek judicial review of the 

order passed by the authorities. The order 

passed by the authorities is on the basis of 

the directions issued by the Court. There 

arises a fresh cause of action to seek 

redressal in an appropriate forum. The 

order passed by the authorities concerned 

may be wrong or may not be in 

conformity with the direction, that would 

be a fresh cause of action for the 

aggrieved party to avail of the opportunity 



1374                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

in judicial review but that cannot be 

considered to be a willful violation of the 

order. 
 

 43.  It is stated and observed in 

several cases that the contempt is between 

the Court and the contemnor and the 

aggrieved party cannot insist that the 

Court should exercise such jurisdiction. 

The discretion is exercised by the Court 

for maintenance of Court's dignity and 

majesty of law. However, it would not be 

entirely correct to state that punishment 

under the contempt jurisdiction is granted 

to uphold the dignity of the Court. 

Contempt jurisdiction is invoked and 

punishment is imposed to uphold the 

authority of Court to punish the 

contemnor and to act as a deterrent to 

others. This deterrent is motivated in the 

interest of the public in order to prevent 

future incidents of wilful disregard and 

disobedience of the Court orders by a 

party. Further, contempt jurisdiction may 

even invoke belated compliance, which is 

in public interest and when such 

compliance is made, the contemnor may 

seek reduction or discharge of the sentence 

in view of subsequent conduct to purge the 

contempt by complying with the order. 

Contempt jurisdiction is invoked when 

breaches are of the highest level of 

culpability in the sense that they are wilful. 

Further, persistence and continuous 

damage and disobedience could in a given 

case reflect no remorse from the person 

against whom action is taken. 
 

 44.  In view of the aforesaid 

discussions, I do not find any merit in the 

present contempt petitions. 
 

  The contempt petitions are 

accordingly dismissed.  
---------- 

(2019)10ILR A 1374 

 

ORIGINAL JURISDICTION 
CRIMINAL SIDE 

DATED: LUCKNOW 01.10.2019 
 

BEFORE 

 
THE HON'BLE DINESH KUMAR SINGH, J. 

 

Bail Application No. 8300 of 2019 
 

Ankur Mishra                            ...Applicant 
Versus 

State of U.P. & Ors.      ...Opposite Parties 
 

Counsel for the Applicant: 
Sri Sushil Kumar Singh 
 

Counsel for the Opposite Parties: 
G.A., Jayshanker Shukla, Sri Laltaprasad 
Misra 
 
A. Code of Criminal Procedure, 1973 - 
Section 438 - cancellation of anticipatory 

bail- power to grant anticipatory bail is 
an extra ordinary power and it should be 
exercised sparingly-an absconder or 

proclaimed offender should not be 
granted anticipatory bail-upon 
conclusion of investigation and filing of a 

charge sheet, the accused has to 
surrender to the custody of the court and 
pray for regular bail and an accused 

cannot avoid appearing before the trial 
court, on the strength of an anticipatory 
bail-Hence, the application is allowed. 
 
B. In the present case, respondent no.3 
has been able to avoid arrest since the 
date of the F.I.R. and despite having 
obtained non-bailable warrants against 

him and issuance of the proclamation 
under Section 82/83 Cr.P.C. he was not 
arrested. The Chief Judicial Magistrate, 

Lucknow wrote letters to the highest 
police authorities for instructions and 
direction to the Investigating Officer to 

complete the investigation and effect the 
arrest of the accused, but despite the 
aforesaid direction, the accused was not 
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arrested. Further, the Sessions Court has 
not considered these aspects regarding 

issuance of the non-bailable warrants 
and the process under Section 82/83 
Cr.P.C. and without taking into 

consideration, it has granted the 
anticipatory bail in the manner which is 
not in consonance with the law laid 

down by the Supreme Court in several 
judgments. (Para 7,9,15,17 to 51) 
 
Bail Application allowed (E-6) 
 
Precedent followed: - 
 
1. Sakiri Vasu Vs St. of U.P. & ors. 2008 (2) 
SCC 409 
 
2. Hema Mishra Vs St. of U.P. & ors. (2014) 4 

SC 453 
 
3. Shri Gurbaksh Singh Sibbia & ors. Vs St. of 
Punj. (1980) 2 SCC 565 
 
4. Siddharam Satlingappa Mhetre Vs St. of 
Mah. & ors. (2011) 1 SCC 694 
 
5. Bhadresh Bipinbhai Sheth Vs St. of Guj. & 

anr. (2016) 1 SCC 152 
 
6. Salauddin Abdulsamad Shaikh Vs St. of 
Mah. (1996) 1 SCC 667 
 
7. K.L. Verma Vs St. & anr. (1998) 9 SCC 348 
 
8. Sunita Devi Vs St. of Bihar & anr. (2005) 1 
SCC 608 
 
9. Adri Dharan Das Vs St. of W.B. (2005) 
 
10.Reshmi Rekha Thatoi & anr. Vs St. of Ori. & 
anr. (2012) 5 SCC 690 
 
11. HDFC Bank Ltd. Vs J.J. Manan & anr. 

(2010) 1 SCC 679 
 
12.Lavesh Vs St. (NCT of Delhi) (2012) 8 SCC 
730 

13. St. of M.P. Vs Pradeep Sharma (2014) 2 
SCC 171 
 
14.Jai Prakash Singh Vs St. of Bihar & anr. 
(2012) 4 SCC 379 
 
15. P. Chidambaram Vs Directorate of 

Enforcement in Criminal Appeal No.1340 of 
2019 
 
16. St. of Mah. & anr. Vs Mohd. Sajid Husain 

Mohd. S. Husain & ors. (2208) 1 SCC 213 
 
17.St. of U.P. through CBI Vs Amarmani 
Tripathi (2005) 8 SCC 21 
 

(Delivered by Hon'ble Dinesh Kumar 

Singh, J.) 
 

 1.  This application has been filed for 

cancellation of anticipatory bail granted 

under Section 438 Cr.P.C. to accused-

respondent no.3 (herein after referred to 

as 'respondent no.3') in F.I.R. No.1194 of 

2018 registered under Section 304A IPC, 

however, later on converted under 

Sections 304 and 201 IPC, Police Station 

Chinhat, District Lucknow. 
 

 2.  Allegations in the F.I.R. are that 

the complainant along with his family on 

21.12.2018 at around 8.30 PM went to 

attend the birthday party of daughter of 

one of relatives at Hotel Grand Orion, in 

front of the High Court building, Faizabad 

Road, Lucknow. The party was organised 

on the third floor of the hotel. However, 

the railing of the balcony was not 

properly fixed and it was just put up by 

the side of the wall. The 11 years old son 

of the complainant as soon as went near 

the railing and touched it, he fell down 

along with railing on the ground. The son 

of the complainant was taken to the 

Lohiya Hospital, Lucknow. However, he 

was declared brought dead by the doctors. 
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It was alleged that without ensuring the 

safety of the guests coming to the hotel 

and in gross negligence, without taking 

due care to the lives and safety of the 

guests, the party was organised on third 

floor by the owner and the manager of the 

hotel and they played with the lives of 

guests. 
 

 3.  On the basis of the aforesaid 

compliant of the father of the deceased, 

F.I.R. No.1194 of 2018 came to be 

registered on 22.12.2018 under Section 

304A I.P.C. against the owner and the 

manager of the Hotel Grand Orion. 
 

 4.  Despite the F.I.R., the accused 

were not arrested and, therefore, the 

complainant wrote to the Senior 

Superintendent of Police, Lucknow on 

24.12.2018 and gave further information 

to be included in the investigation. It was 

said that after the incident, neither the 

management of the hotel rendered any 

assistance for taking the son of the 

complainant to the hospital nor 

information was given to the police nor 

ambulance was called for. The deceased 

was taken to the Lohiya Hospital in a 

private car by the complainant and other 

relatives, where he was declared brought 

dead. 
 

 5.  It was further alleged that 

immediately after the incident, the 

workers of the hotel washed the blood at 

the place of the incident and they also 

removed the material of railing which fell 

down. During this period, two times the 

electricity of the hotel was disconnected 

by the hotel management for five minutes 

each. 
 

 6.  It was also said that after 

receiving the information that son of the 

complainant had died, all the employees 

and management of the hotel fled away 

from the place of the incident of the hotel. 

The complainant further alleged that the 

hotel was illegally constructed and no 

inspection was made after it got 

constructed. There was no permission to 

run the hotel from the Lucknow 

Development Authority and, the 

Municipal Corporation, Lucknow and the 

hotel did not have any certificate from 

other relevant departments for running the 

hotel. The site plan of the hotel was not 

approved and the balcony was also not 

sanctioned. When the hotel was still under 

construction, it had been let out and the 

hotel was running without having got all 

the requirements completed without 

having completion certificate. It was said 

that the CCTV footage should be secured 

and incomplete hotel should be ordered to 

be closed down and, the owner and 

manager of the hotel, who were avoiding 

arrest, should be arrested. 
 

 7.  The respondent no.3 instead of 

surrendering filed Writ Petition No.16 

(MB) of 2019 before this Court seeking 

issuance of a writ in the nature of 

certiorari for quashing the F.I.R. No.1194 

of 2018. It was contended that Section 

304 I.P.C., in the facts and circumstances 

of the case, was not attracted inasmuch as 

the death of the son of the complainant 

was result of an accident. This Court 

dismissed the writ petition vide order 

dated 4.1.2019 with following observation 

:- 
 

  "We are dealing with a petition 

filed for issuance of a writ in the nature of 

certiorari for quashing the First 

Information Report. Prima facie it is 

evident that offence has been committed. 

Whether the offence is under Section 304-
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A Indian Penal Code is made out or 

Section 304 Indian Penal Code, is a 

matter to be considered at this stage by 

the Investigating Agency and at 

subsequent stage by the charge court.  

 
  We find no ground to quash the 

impugned First Information Report at this 

inceptive stage of investigation."  
 

 8.  Despite dismissal of the writ 

petition, respondent no.3 and the manager 

of the hotel were not apprehended and, 

therefore, the Investigating Officer 

secured non-bailable warrants against 

them on 10.1.2019. However, despite 

securing the non-bailable warrants, the 

accused could not be arrested. 
 

 9.  The complainant, in the back drop 

of the aforesaid facts, approached this Court 

by filing Writ petition No.3334 (MB) of 

2019 with prayer for a writ in the nature of 

mandamus/direction for effective 

investigation in F.I.R. No.1194 of 2018 

(supra). A Division Bench of this Court was 

of the opinion that the Magistrate having 

jurisdiction, is empowered to ensure fair 

and effective investigation as held by the 

Supreme Court in th case of Sakiri Vasu 

Vs.State of Uttar Pradesh and others, 2008 

(2) SCC 409. The complainant was 

relegated to file an appropriate application 

before the Magistrate concerned in respect 

of his grievance. A detailed reference to the 

contents of the judgment rendered by the 

Supreme Court in Sakiri Vasu (supra) in 

paragraphs 14, 15, 17, 18, 24, 25, 27, 28, 

29, 30 and 31 was made, so that the 

Magistrate was sinsitize/made aware of his 

powers and the onerous duty cast upon him 

to ensure fair and effective investigation. In 

the light of the aforesaid observation, the 

writ petition was disposed of finally vide 

order dated 5.2.2019. 

 10.  The complainant, thereafter, 

moved an application on 16.2.2019 in the 

Court of Chief Judicial Magistrate, 

Lucknow for monitoring and ensuring the 

effective investigation of F.I.R. No.1194 

of 2018 (supra). It was alleged that 

despite non-bailable warrants having been 

issued to the Investigating Officer on 

10.1.2019, the accused were not arrested 

till the date of filing of the application. It 

was further said that in pursuance to the 

order passed by the Lucknow 

Development Authority on 26.12.2018, 

the Hotel Grand Orion was sealed on 

28.12.2018 and the notice was pasted on 

the main entrance of the building. On the 

same day, Smt. Kiran Dubey, wife of 

respondent no.3 made a visit to the house 

of the applicant in the evening and on 

29.12.2018 Sri Dev Mani Dubey, MLA of 

Lambhua Constituency visited the house 

of the applicant and intimidated him from 

pursuing the case. On 31.12.2018, the 

applicant met the Additional Director 

General of Police, who instructed the 

Station House Officer, Police Station 

Kotwali Chinhat, Lucknow to do the 

needful, including arrest of the accused 

persons. On 1.1.2019 the Senior 

Superintendent of Police, Lucknow again 

instructed the Station House Officer, 

Police Station Kotwali Chinhat to do the 

needful and get the accused arrested. It 

was further said that despite having non-

bailable arrest warrants dated 10.1.2019 

issued by the learned Magistrate, the 

police did not arrest the accused nor 

pursued the proceedings under Section 

82/83 Cr.P.C. It was further said that hard 

disk of the CCTV footage of the hotel 

dated 21.12.2018 was seized by the 

Investigating Officer, but he did not 

retrieve the incident image/clipping 

showing the time and place of the 

incident. 
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 11.  On 11.4.2019, learned Chief 

Judicial Magistrate, Lucknow wrote a 

letter to the Senior Superintendent of 

Police, Lucknow stating that in the 

investigation of F.I.R. No.1194 of 2018 

(Supra), the Investigating Officer was not 

making efforts to get the accused arrested. 

Non-bailable warrants were obtained on 

10.1.2019 from the Court, but despite two 

months having gone by, the Investigating 

Officer had not arrested the accused nor 

he had taken any proceedings for process 

under Section 82/83 Cr.P.C. It was further 

said that despite the matter being quite 

serious, the Investigating Officer had not 

been making enough efforts. It was said 

that on 18.3.2019 similar letter was 

written to the Senior Superintendent of 

Police, Lucknow, but the Investigation 

Officer had not taken any effective and 

satisfactory steps in the investigation. The 

Senior Superintendent of Police, 

Lucknow was requested to direct the 

Investigating Officer to complete the 

investigation of the offence on priority 

basis. Again similar letter was written by 

the Chief Judicial Magistrate, Lucknow to 

the Director General of Police on 

27.4.2019 referring to his earlier letters 

dated 18.3.2019 and 11.4.2019 on the 

subject. Thereafter, on 15.5.2019 the 

process under Section 82/83 Cr.P.C. was 

issued against the accused, but the 

accused could not be arrested. 
 

 12.  On 26.7.2019, respondent no.3 

filed an application under Section 438 

Cr.P.C. in the Court of District & 

Sessions Judge, Lucknow. The learned 

Sessions Judge, Lucknow on the same 

day granted an interim bail to him. The 

application was fixed for 5.8.2019 for 

final order. Thereafter, on 9.8.2019 the 

impugned order has been passed granting 

the respondent no.3 anticipatory bail. 

 13.  Learned Sessions Judge, Court 

No.1, Lucknow in the impugned order has 

held that, prima facie, the incident was an 

accident. Whether the owner of the hotel 

and the manager were negligent or not, 

can be decided during the trial. Whether 

Section 304 I.P.C. is attracted or not in 

the facts and circumstances of the case, 

also can be decided only after trial. The 

accused has no criminal history and, there 

is no likelihood of him fleeing away 

during the course of trial. Considering 

these aspects, the respondent no.3 has 

been granted the anticipatory bail till 

completion of the investigation with the 

conditions mentioned in the order. 
 

 14.  Heard Sri Jyotinjay Misra, 

learned Senior Advocate assisted by Sri 

Sushil Kumar Singh, learned counsel for 

the applicant and Sri L.P. Mishra for 

respondent no.3 and Sri Balram Singh, 

learned AGA for the State. 
 

 15.  The question which falls for 

consideration in the present case is 

whether the learned Sessions Court 

should have granted anticipatory bail to 

the accused, who has been able to avoid 

his arrest for seven months despite non-

bailable warrants against him as well as 

issuance of process under Section 82/83 

Cr.P.C. and dismissal of his writ petition 

and learned Chief Judicial Magistrate 

writing to the police authorities. 
 

 16.  The provisions of anticipatory 

bail have been reintroduced vide U.P. Act 

No.4 of 2019, which received assent of 

the President on 1.6.2019, w.e.f. 6.6.2019. 
 

 17.  The law of anticipatory bail is 

well settled. The right to liberty is a 

natural, inalienable right and is enshrined 

as a fundamental right under Article 21 of 
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the Constitution of India. However, a 

person has to respect the rights of others 

recognized by law like the inviolability of 

their body and their property. When a 

person is reasonably suspected to have 

committed an offence the machinery of 

law is set in motion to arrest him and to 

bring him to trial and punish him if found 

guilty. The act of arrest deprives a person 

of his liberty. Bail sets him free on 

securing his promise to take trial at a 

future date and to undergo punishment if 

found guilty. 
 

 18.  After Independence, by virtue of 

Article 372 of the Constitution of India 

the framers of the constitution had in their 

wisdom deemed that all laws in force in 

India, immediately before the 

commencement of the Constitution, were 

to be continued. By virtue of Article 372, 

the colonial Code of Criminal Procedure, 

which was drafted in 1898, was deemed 

to be the law in force even after 

commencement of the Constitution. 

Under the Code of 1898, there was no 

provision for the concept of an 

''Expectant/Anticipatory Bail' contained in 

the statute. Though, the concept of an 

expectant bail, even prior to the arrest of 

the individual was not alien to the British 

criminal regime, the same was never 

enshrined in the statutory code applicable 

in India. Hence, shortly after 

independence, there was a divergence of 

opinion amongst the various High Courts 

on the power(s) of the Court(s) to exercise 

and extend the protection of bail, even 

prior to the arrest of a person(s). The 

majority view was that the High Court did 

not possess the inherent power to extend 

the powers of bail prior to arrest, as there 

was no such statutory provision in the 

Code of 1898. When the Law 

Commission was tasked with the 

preparation of the 41st Report on the 

Code of 1898 in 1968, one of the 

recommendations made by the 

Commission after careful and deliberate 

consideration was the introduction of the 

concept of ''Anticipatory Bail'. 
 

 19.  The Law Commission was of the 

opinion that a necessity had arisen for 

grant of anticipatory bail primarily for the 

reason in the rise of the number of false 

criminal cases being filed by rivals to 

implicate influential persons and having 

them restrained for days in police 

custody, so as to disgrace or intimidate 

them and, as the political climate was 

growing ever more hostile & adversarial 

and the number of such false cases were 

likely to increase. The Commission also 

noted that even apart from the possibility 

of such false cases being filed, if there are 

reasonable grounds for holding that a 

person accused of an offence is not likely 

to abscond, or otherwise misuse his 

liberty while on bail, there was no 

justification to require such a person to 

first submit to custody, then remain 

incarcerated for some days, and then 

apply for bail. Therefore, the Law 

Commission was of the view that the 

power of anticipatory bail should be 

conferred only on the High Court and the 

Court of Sessions and that the order 

should take effect at the time of arrest. 

The Commission proposed that a new 

Section being Section 497A of the Code 

of 1898 be introduced, granting the power 

to the High Court or Court of Session to 

direct that a person may be released on 

bail in the event of his arrest, if such 

person had approached the Court having a 

reasonable apprehension that he would be 

arrested on an accusation of committing a 

non-bailable offence. What conditions 

should be imposed while granting 
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anticipatory bail, the Commission though 

it proper to left it to the discretion of the 

High Court and the Court of Sessions for 

imposing such conditions. 
 

 20.  The suggestions of the Law 

Commission were, in principle, accepted 

by the Central Government which 

introduced clause 447 in the Draft Bill of 

the Code of Criminal Procedure, 1970 

with a view to conferring an express 

power on the High Courts and the Court 

of Sessions. The Law Commission, in its 

48th Report which was tabled in 1972, in 

order to prevent abuse, recommended that 

the final order should be made only after 

notice to the Public Prosecutor and an 

initial order should only be an interim 

one. 
 

 21.  In light of the recommendations 

of the Committee requiring for a revamp 

of the Code, the Legislature repealed the 

Code of 1898 and enacted the Code of 

Criminal Procedure, 1973. The newly 

enacted CrPC contained the statutory 

provision empowering the High Court and 

the Sessions Court to grant anticipatory 

bail vide Section 438 of the CrPC. 
 

 22.  Shortly, thereafter, an 

unprecedented Emergency was declared 

in the country. The State of Uttar Pradesh 

vide Section 9 of the U.P. Act 16 of 1976 

omitted the application of Section 438 of 

the Cr.P.C. in the State of Uttar Pradesh, 

w.e.f. 01.05.1976. However, while the 

same was omitted by the State of Uttar 

Pradesh, the doctrine of anticipatory bail, 

as applicable to the rest of country, has 

evolved over the course of time. As 

mentioned earlier, the provisions of 

anticipatory bail by insertion of Section 

438 Cr.P.C. in the State of Uttar Pradesh 

has been reintroduced w.e.f. 6.6.2019. 

 23.  When the provisions of Section 

438 Cr.P.C. were not applicable in the 

State of Uttar Pradesh, the accused used 

to approach the High Court under Article 

226 of the Constitution of India for grant 

of relief of anticipatory bail. 
 

 24.  The Supreme Court in the case 

of Hema Mishra Vs. State of Uttar 

Pradesh and others, (2014) 4 SC 453 has 

held that the accused under the normal 

circumstances would not be entitled to 

claim the relief against his arrest under 

Article 226 of the Constitution of India 

inasmuch as in absence of the provisions 

of Section 438 Cr.P.C., the second 

window for such a relief under Article 

226 of the Constitution of India would not 

be available. However, the High Court in 

appropriate cases in exercise of its 

jurisdiction under Article 226 of the 

Constitution of India can grant such a 

relief, but such power is to be exercised 

with extreme caution and sparingly where 

arrest of a person would lead to total 

miscarriage of justice or where there may 

be cases where pre-arrest was entirely 

unwarranted and lead to disastrous 

consequences. It has also been held that 

on dismissal by the High Court under 

Article 226 of the Constitution of India, 

while examining the challenge for 

quashing the FIR or a charge-sheet, the 

High Court cannot grant further relief 

against arrest for specific period or till the 

completion of the trial. Paragrphas 21, 26, 

27, 35 and 36 of the aforesaid judgement, 

which are relevant, are extracted herein 

below :- 
 

  "21. I may, however, point out 

that there is unanimity in the view that in 

spite of the fact that Section 438 has been 

specifically omitted and made 

inapplicable in the State of Uttar 
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Pradesh, still a party aggrieved can 

invoke the jurisdiction of the High Court 

under Article 226 of the Constitution of 

India, being extraordinary jurisdiction 

and the vastness of the powers naturally 

impose considerable responsibility in its 

application. All the same, the High Court 

has got the power and sometimes duty in 

appropriate cases to grant reliefs, though 

it is not possible to pinpoint what are the 

appropriate cases, which have to be left to 

the wisdom of the Court exercising 

powers under Article 226 of the 

Constitution of India.  
  26. I would like to remark that 

in the absence of any provisions like 

Section 438 CrPC applicable in the State 

of Uttar Pradesh, there is a tendency on 

the part of the accused persons, against 

whom FIR is lodged and/or charge-sheet 

is filed in the Court, to file a writ petition 

for quashing of those proceedings so that 

they are able to get protection against the 

arrest in the interregnum which is the 

primary motive for filing such petitions. It 

is for this reason that invariably after the 

lodging of the FIR, a writ petition under 

Article 226 is filed with the main prayer 

to quash those proceedings and to claim 

interim relief against pre-arrest in the 

meantime or till the completion of the 

trial. However, the considerations which 

have to weigh with the High Court to 

decide as to whether such proceedings 

are to be quashed or not are entirely 

different than that of granting interim 

protection against the arrest. Since the 

grounds on which such an FIR or charge-

sheet can be quashed are limited, once the 

writ petition challenging the validity of 

the FIR or charge-sheet is dismissed, the 

grant of relief, incidental in nature, 

against arrest would obviously not arise, 

even when a justifiable case for grant of 

anticipatory bail is made out. 

  27. It is for this reason, we are 

of the opinion that in appropriate cases 

the High Court is empowered to entertain 

the petition under Article 226 of the 

Constitution of India where the main 

relief itself is against arrest. Obviously, 

when provisions of Section 438 CrPC are 

not available to the accused persons in 

the State of Uttar Pradesh, under the 

normal circumstances such accused 

persons would not be entitled to claim 

such a relief under Article 226 of the 

Constitution. It cannot be converted into a 

second window for the relief which is 

consciously denied statutorily making it a 

case of casus omissus. At the same time, 

as rightly observed in para 21 extracted 

above, the High Court cannot be 

completely denuded of its powers under 

Article 226 of the Constitution, to grant 

such a relief in appropriate and deserving 

cases; albeit this power is to be exercised 

with extreme caution and sparingly in 

those cases where arrest of a person 

would lead to total miscarriage of justice. 

There may be cases where pre-arrest may 

be entirely unwarranted and lead to 

disastrous consequences. Whenever the 

High Court is convinced of such a 

situation, it would be appropriate to grant 

the relief against pre-arrest in such cases. 

What would be those cases will have to be 

left to the wisdom of the High Court. 

What is emphasised is that the High Court 

is not bereft of its powers to grant this 

relief under Article 226 of the 

Constitution. 
  35. It is pertinent to mention 

that though the High Courts have very 

wide powers under Article 226, the very 

vastness of the powers imposes on it the 

responsibility to use them with 

circumspection and in accordance with 

the judicial consideration and well-

established principles, so much so that 
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while entertaining writ petitions for 

granting interim protection from arrest, 

the Court would not go on to the extent of 

including the provision of anticipatory 

bail as a blanket provision. 
  36. Thus, such a power has to be 

exercised very cautiously keeping in view, at 

the same time, that the provisions of Article 

226 are a device to advance justice and not 

to frustrate it. The powers are, therefore, to 

be exercised to prevent miscarriage of justice 

and to prevent abuse of process of law by the 

authorities indiscriminately making pre-

arrest of the accused persons. In entertaining 

such a petition under Article 226, the High 

Court is supposed to balance the two 

interests. On the one hand, the Court is to 

ensure that such a power under Article 226 

is not to be exercised liberally so as to 

convert it into Section 438 CrPC 

proceedings, keeping in mind that when this 

provision is specifically omitted in the State 

of Uttar Pradesh, it cannot be resorted to as 

back door entry via Article 226. On the other 

hand, wherever the High Court finds that in 

a given case if the protection against pre-

arrest is not given, it would amount to gross 

miscarriage of justice and no case, at all, is 

made for arrest pending trial, the High Court 

would be free to grant the relief in the nature 

of anticipatory bail in exercise of its power 

under Article 226 of the Constitution. It is 

again clarified that this power has to be 

exercised sparingly in those cases where it is 

absolutely warranted and justified." 
 

 25.  Thus, while there was no 

provision for anticipatory bail in State of 

Uttar Pradesh, in appropriate cases, the 

High Court under Article 226 of the 

Constitution of India has been granting 

relief from arrest to a person. 
 

 26.  A constitution Bench of the 

Supreme Court in Shri Gurbaksh Singh 

Sibbia and others v State of Punjab 

reported in (1980) 2 SCC 565 upheld the 

constitutionality of Section 438 Cr.P.C. 

The aforesaid judgement laid down 

guidelines and consideration for grant of 

anticipatory bail. 
 

 27.  An anticipatory bail is a pre-

arrest legal process, which directs that if 

the person in whose favour it is issued is, 

thereafter, arrested on the accusation in 

respect of which the direction is issued, he 

shall be released on bail. The distinction 

between an ordinary order of bail and an 

order of anticipatory bail is that whereas 

the former is granted after arrest and, 

therefore, means release from the custody 

of the police, the latter is granted in 

anticipation of arrest and, is therefore 

effective at the very moment of arrest. A 

direction under Section 438 is, therefore, 

intended to confer conditional immunity 

from the tough or confinement 

contemplated by Section 46 of the Code. 
 

 28.  The Supreme Court in the 

aforesaid judgment culled out the 

distinction between bail and anticipatory 

bail by noting that the expression 

''anticipatory bail' is a convenient mode of 

conveying that, it is possible to apply for 

bail in anticipation of arrest. The bail is 

basically release from restraint, more 

particularly, release from the custody of 

the police. The act of arrest directly 

affects freedom of movement of the 

person arrested by the police, and 

speaking generally, an order of bail gives 

back to the accused that freedom on 

condition that he will appear to take his 

trial. Police custody is an inevitable 

concomitant of arrest for non-bailable 

offences. An order of anticipatory bail 

constitutes, so to say, an insurance against 

police custody following upon arrest for 
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offence or offences in respect of which 

the order is issued. The filing of a first 

information report is not a condition 

precedent to the exercise of the power 

under Section 438. The imminence of a 

likely arrest founded on a reasonable 

belief can be shown to exist even if, an 

FIR is not yet filed. Thus, anticipatory 

bail can be granted even after an FIR is 

filed, so long as the applicant has not been 

arrested. 
 

 29.  Paragraphs 7, 8, 35 and 41 of the 

judgement rendered in the case of Shri 

Gurbaksh Singh Sibbia and others 

(supra), which are relevant, are extracted 

herein below:- 
 

  "7. The facility which Section 

438 affords is generally referred to as 

''anticipatory bail', an expression which 

was used by the Law Commission in its 

41st Report. Neither the section nor its 

marginal note so describes it but, the 

expression ''anticipatory bail' is a 

convenient mode of conveying that it is 

possible to apply for bail in anticipation 

of arrest. Any order of bail can, of course, 

be effective only from the time of arrest 

because, to grant bail, as stated in 

Wharton's Law Lexicon, is to ''set at 

liberty a person arrested or imprisoned, 

on security being taken for his 

appearance'. Thus, bail is basically 

release from restraint, more particularly, 

release from the custody of the police. The 

act of arrest directly affects freedom of 

movement of the person arrested by the 

police, and speaking generally, an order 

of bail gives back to the accused that 

freedom on condition that he will appear 

to take his trial. Personal recognisance, 

suretyship bonds and such other 

modalities are the means by which an 

assurance is secured from the accused 

that though he has been released on bail, 

he will present himself at the trial of 

offence or offences of which he is charged 

and for which he was arrested. The 

distinction between an ordinary order of 

bail and an order of anticipatory bail is 

that whereas the former is granted after 

arrest and therefore means release from 

the custody of the police, the latter is 

granted in anticipation of arrest and is 

therefore effective at the very moment of 

arrest. Police custody is an inevitable 

concomitant of arrest for non-bailable 

offences. An order of anticipatory bail 

constitutes, so to say, an insurance 

against police custody following upon 

arrest for offence or offences in respect of 

which the order is issued. In other words, 

unlike a post-arrest order of bail, it is a 

pre-arrest legal process which directs 

that if the person in whose favour it is 

issued is thereafter arrested on the 

accusation in respect of which the 

direction is issued, he shall be released on 

bail. Section 46(1) of the Code of 

Criminal Procedure which deals with how 

arrests are to be made, provides that in 

making the arrest, the police officer or 

other person making the arrest "shall 

actually touch or confine the body of the 

person to be arrested, unless there be a 

submission to the custody by word or 

action". A direction under Section 438 is 

intended to confer conditional immunity 

from this ''touch' or confinement.  
  8. No one can accuse the police 

of possessing a healing touch nor indeed 

does anyone have misgivings in regard to 

constraints consequent upon confinement 

in police custody. But, society has come to 

accept and acquiesce in all that follows 

upon a police arrest with a certain 

amount of sang-frosd, insofar as the 

ordinary rut of criminal investigation is 

concerned. It is the normal day-to-day 
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business of the police to investigate into 

charges brought before them and, broadly 

and generally, they have nothing to gain, 

not favours at any rate, by subjecting 

ordinary criminals to needless 

harassment. But the crimes, the criminals 

and even the complainants can 

occasionally possess extraordinary 

features. When the even flow of life 

becomes turbid, the police can be called 

upon to inquire into charges arising out 

of political antagonism. The powerful 

processes of criminal law can then be 

perverted for achieving extraneous ends. 

Attendant upon such investigations, when 

the police are not free agents within their 

sphere of duty, is a great amount of 

inconvenience, harassment and 

humiliation. That can even take the form 

of the parading of a respectable person in 

handcuffs, apparently on way to a Court 

of justice. The foul deed is done when an 

adversary is exposed to social ridicule 

and obloquy, no matter when and whether 

a conviction is secured or is at all 

possible. It is in order to meet such 

situations, though not limited to these 

contingencies, that the power to grant 

anticipatory bail was introduced into the 

Code of 1973. 
  35. Section 438(1) of the Code 

lays down a condition which has to be 

satisfied before anticipatory bail can be 

granted. The applicant must show that he 

has "reason to believe" that he may be 

arrested for a non-bailable offence. The 

use of the expression "reason to believe" 

shows that the belief that the applicant 

may be so arrested must be founded on 

reasonable grounds. Mere ''fear' is not 

''belief", for which reason it is not enough 

for the applicant to show that he has some 

sort of a vague apprehension that some 

one is going to make an accusation 

against him, in pursuance of which he 

may be arrested. The grounds on which 

the belief of the applicant is based that he 

may be arrested for a non-bailable 

offence, must be capable of being 

examined by the court objectively, 

because it is then alone that the court can 

determine whether the applicant has 

reason to believe that he may be so 

arrested. Section 438(1), therefore, 

cannot be invoked on the basis of vague 

and general allegations, as if to arm 

oneself in perpetuity against a possible 

arrest. Otherwise, the number of 

applications for anticipatory bail will be 

as large as, at any rate, the adult 

populace. Anticipatory bail is a device to 

secure the individuals liberty; it is neither 

a passport to the commission of crimes 

nor a shield against any and all kinds of 

accusations, likely or unlikely. 
  36. Secondly, if an application 

for anticipatory bail is made to the High 

Court or the Court of Session it must 

apply its own mind to the question and 

decide whether a case has been made out 

for granting such relief. It cannot leave 

the question for the decision of the 

Magistrate concerned under Section 437 

of the Code, as and when an occasion 

arises. Such a course will defeat the very 

object of Section 438. 
  37. Thirdly, the filing of a first 

information report is not a condition 

precedent to the exercise of the power 

under Section 438. The imminence of a 

likely arrest founded on a reasonable 

belief can be shown to exist even if an FIR 

is not yet filed. 
  38. Fourthly, anticipatory bail 

can be granted even after an FIR is filed, 

so long as the applicant has not been 

arrested. 
  39. Fifthly, the provisions of 

Section 438 cannot be invoked after the 

arrest of the accused. The grant of 
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"anticipatory bail" to an accused who is 

under arrest involves a contradiction in 

terms, insofar as the offence or offences 

for which he is arrested, are concerned. 

After arrest, the accused must seek his 

remedy under Section 437 or Section 439 

of the Code, if he wants to be released on 

bail in respect of the offence or offences 

for which he is arrested. 
  40. We have said that there is 

one proposition formulated by the High 

Court with which we are inclined to 

agree. That is proposition (2). We agree 

that a ''blanket order' of anticipatory bail 

should not generally be passed. This flows 

from the very language of the section 

which, as discussed above, requires the 

applicant to show that he has "reason to 

believe" that he may be arrested. A belief 

can be said to be founded on reasonable 

grounds only if there is something 

tangible to go by on the basis of which it 

can be said that the applicant's 

apprehension that he may be arrested is 

genuine. That is why, normally, a 

direction should not issue under Section 

438(1) to the effect that the applicant 

shall be released on bail "whenever 

arrested for whichever offence 

whatsoever". That is what is meant by a 

''blanket order' of anticipatory bail, an 

order which serves as a blanket to cover 

or protect any and every kind of allegedly 

unlawful activity, in fact any eventuality, 

likely or unlikely regarding which, no 

concrete information can possibly be had. 

The rationale of a direction under Section 

438(1) is the belief of the applicant 

founded on reasonable grounds that he 

may be arrested for a non-bailable 

offence. It is unrealistic to expect the 

applicant to draw up his application with 

the meticulousness of a pleading in a civil 

case and such is not requirement of the 

section. But specific events and facts must 

be disclosed by the applicant in order to 

enable the court to judge of the 

reasonableness of his belief, the existence 

of which is the sine qua non of the 

exercise of power conferred by the 

section. 
  41. Apart from the fact that the 

very language of the statute compels this 

construction, there is an important 

principle involved in the insistence that 

facts, on the basis of which a direction 

under Section 438(1) is sought, must be 

clear and specific, not vague and general. 

It is only by the observance of that 

principle that a possible conflict between 

the right of an individual to his liberty 

and the right of the police to investigate 

into crimes reported to them can be 

avoided. A blanket order of anticipatory 

bail is bound to cause serious interference 

with both the right and the duty of the 

police in the matter of investigation 

because, regardless of what kind of 

offence is alleged to have been committed 

by the applicant and when, an order of 

bail which comprehends allegedly 

unlawful activity of any description 

whatsoever, will prevent the police from 

arresting the applicant even if he 

commits, say, a murder in the presence of 

the public. Such an order can then 

become a charter of lawlessness and a 

weapon to stifle prompt investigation into 

offences which could not possibly be 

predicated when the order was passed. 

Therefore, the court which grants 

anticipatory bail must take care to specify 

the offence or offences in respect of which 

alone the order will be effective. The 

power should not be exercised in a 

vacuum." 
 

 30.  While the core principles of 

Anticipatory Bail are now well-defined 

and accepted by way of the Constitution 
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bench judgment, an interesting dichotomy 

has crept in over the years in the 

judgments of the Hon'ble Supreme Court, 

as to the period for which the protection 

from imprisonment can be granted by a 

court of competent jurisdiction under 

Section 438 of the Cr.P.C. 
 

 31.  The Supreme Court in the case 

of Siddharam Satlingappa Mhetre Vs. 

State of Maharashtra and others, (2011) 

1 SCC 694 relying upon the Constitution 

Bench judgment in the case Shri 

Gurbaksh Singh Sibbia and others 

(supra) held that anticipatory bail granted 

by the competent court should ordinarily 

continue till the trial of the case. The said 

judgment was also followed recently by 

the Supreme Court in the case of 

Bhadresh Bipinbhai Sheth Vs. State of 

Gujarat and another, (2016) 1 SCC 152. 
 

 32.  However, there is another line of 

judgments, which takes strength from the 

law laid down by three Judges of the 

Hon'ble Supreme Court in Salauddin 

Abdulsamad Shaikh Vs. State of 

Maharashtra, (1996) 1 SCC 667, wherein 

the Supreme Court was dealing with a 

scenario where despite compliance of the 

conditions contained in the interim order 

of anticipatory bail by an applicant, the 

Sessions Judge rather than finalizing the 

same, directed the person to seek regular 

bail before the appropriate court. The 

three Judge Bench of the Hon'ble 

Supreme Court in those circumstances 

held as under :- 
 

  "2. Under Section 438 of the 

Code of Criminal Procedure when any 

person has reason to believe that he may 

be arrested on an accusation of having 

committed a non-bailable offence, the 

High Court or the Court of Session may, 

if it thinks fit, direct that in the event of 

such arrest, he shall be released on bail 

and in passing that order, it may include 

such conditions having regard to the facts 

of the particular case, as it may deem 

appropriate. Anticipatory bail is granted 

in anticipation of arrest in non-bailable 

cases, but that does not mean that the 

regular court, which is to try the offender, 

is sought to be bypassed and that is the 

reason why the High Court very rightly 

fixed the outer date for the continuance of 

the bail and on the date of its expiry 

directed the petitioner to move the regular 

court for bail. That is the correct 

procedure to follow because it must be 

realised that when the Court of Session or 

the High Court is granting anticipatory 

bail, it is granted at a stage when the 

investigation is incomplete and, therefore, 

it is not informed about the nature of 

evidence against the alleged offender. It 

is, therefore, necessary that such 

anticipatory bail orders should be of a 

limited duration only and ordinarily on 

the expiry of that duration or extended 

duration the court granting anticipatory 

bail should leave it to the regular court to 

deal with the matter on an appreciation of 

evidence placed before it after the 

investigation has made progress or the 

charge-sheet is submitted.  
  3. It should be realised that an 

order of anticipatory bail could even be 

obtained in cases of a serious nature as 

for example murder and, therefore, it is 

essential that the duration of that order 

should be limited and ordinarily the court 

granting anticipatory bail should not 

substitute itself for the original court 

which is expected to deal with the offence. 

It is that court which has then to consider 

whether, having regard to the material 

placed before it, the accused person is 

entitled to bail." 
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 33.  The aforesaid view has been followed 

by a number of decisions of the Hon'ble 

Supreme Court in the cases of K.L. Verma Vs. 

State and another, (1998) 9 SCC 348, Sunita 

Devi Vs. State of Bihar and another, (2005) 1 

SCC 608, Adri Dharan Das Vs. State of West 

Bengal, (2005) 4 SCC 303. In all these cases, it 

has been categorically indicated that anticipatory 

bail had to be given for a limited duration, so as 

to enable the accused to move for regular bail 

under Section 437 CrPC. 
 

 34.  However, this view has been 

held to be per incurium in the cases of 

Siddharam Satlingappa Mhetre (supra) 

and Reshmi Rekha Thatoi and another 

Vs. State of Orissa and others, (2012) 5 

SCC 690. 
 

 35.  The Supreme Court in the case of 

HDFC Bank Limited v J.J. Manan and 

another, (2010) 1 SCC 679, further 

elaborated on this line and held that purpose 

of Section 438 CrPC is to ensure that a person 

is not harassed or humiliated in a personal 

grudge/vendetta of a complainant. Provisions 

of Section 438 CrPC cannot be invoked to 

exempt an accused from surrendering to the 

court after investigation is complete and if 

charge-sheet is filed against him. It was held 

that upon conclusion of investigation and 

filing of a charge sheet, the accused has to 

surrender to the custody of the court and pray 

for regular bail and an accused cannot avoid 

appearing before the trial court, on the 

strength of an anticipatory bail. 
 

 36.  In light of the conflicting views 

of the different Benches of varying 

strength, the legal position with regards to 

the duration of anticipatory bail is 

somewhat unsettled. 
 

 37.  A three Judge Bench of the 

Hon'ble Supreme Court in Sushila 

Aggarwal v State (NCT of Delhi) (2018) 

7 SCC 731 vide its order dated 

15.05.2018, has found that the divergence 

of opinions is required to be 

authoritatively settled in clear and 

unambiguous terms. The Bench has 

framed two questions for reference for 

consideration by a Larger Bench:- 
 

  "1. Whether the protection 

granted to a person u/s 438 CrPC should 

be limited to a fixed period so as to 

enable the person to surrender before the 

trial court and seek regular bail?  
  2. Whether the life of an 

anticipatory bail should end at the time 

and stage when the accused is summoned 

by the Court?" 
 

 38.  The said questions are pending 

adjudication by a Larger Bench before the 

Hon'ble Supreme Court. 
 

 39.  Though there is a concurrent 

jurisdiction for grant of anticipatory bail 

under Section 438 Cr.P.C. inasmuch as it 

empowers both the High Court as well as 

the Curt of Sessions to grant anticipatory 

bail. Various High Courts of the country 

are of the opinion that propriety of the 

judicial hierarchy demands that unless 

there are some compelling reason; 

virtually and effectively depriving or 

disabling the accused to avail remedy 

before the Court below, the hierarchy of 

Courts has to be respected. In case of 

concurrent jurisdiction; if the High Court 

does not entertain the petition directly and 

on the contrary, ask the accused to go to 

the competent Court of jurisdiction of the 

first instance having the concurrent 

power, by doing so, it would not mean to 

deny his right to access to justice. In any 

case, he would be having his right to 

access to justice intact. It is well 
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established that unless there are some 

extraordinary or exceptional 

circumstances, forcing the accused to 

move directly in the High Court for 

seeking anticipatory bail, in normal 

course, he should approach the Court of 

Sessions Judge. 
 

 40.  It is also not in dispute that a 

person apprehending arrest in a case, in 

which the court within whose jurisdiction 

he ordinarily resides does not have 

jurisdiction, can grant anticipatory bail for 

a limited duration with a direction to the 

applicant to approach the Court 

concerned. Thus, an application under 

Section 438 should be finally decided 

only by the court within whose 

jurisdiction the alleged offence has been 

committed. 
 

 41.  After the brief survey of the law 

on anticipatory bail, now coming to the 

facts of the present case, this Court is 

required to answer whether the Court of 

Sessions was right in granting 

anticipatory bail to respondent no.3. 
 

 42.  From the facts narrated, it is clear 

that respondent no.3 was not available for 

interrogation and investigation and he was 

declared as "absconder". It is well settled that 

normally when the accused is absconding and 

declared as 'proclaimed offender', he should 

not be granted the anticipatory bail. 
 

 43.  The Supreme Court in the case 

of Lavesh Vs. State (NCT of Delhi), 

(2012) 8 SCC 730 in somewhat similar 

circumstances in paragraphs 12 to 15 held 

as under:- 
 

  "12. From these materials and 

information, it is clear that the present 

appellant was not available for 

interrogation and investigation and was 

declared as "absconder". Normally, when 

the accused is "absconding" and declared 

as a "proclaimed offender", there is no 

question of granting anticipatory bail. We 

reiterate that when a person against 

whom a warrant had been issued and is 

absconding or concealing himself in 

order to avoid execution of warrant and 

declared as a proclaimed offender in 

terms of Section 82 of the Code he is not 

entitled to the relief of anticipatory bail.  
  13. On reading the FIR, the 

statements of various persons including 

the father and the mother of the deceased, 

the neighbours and the supplementary 

statement of the mother of the deceased it 

is clearly seen that all the family members 

of the husband of the deceased including 

the appellant, who is the elder brother of 

the husband of the deceased, subjected 

her to cruelty by demanding sizeable 

amount in order to settle the payment of 

Rs 5 lakhs of the allotted DDA flat. 
  14. Another circumstance 

against the appellant is that even though 

this Court on 23-1-2012 [Sangita v. State 

of Delhi, SLP (Cri) No. 331 of 2012, 

order dated 23-1-2012 (SC) wherein it 

was directed as follows:"Issue notice 

returnable in two weeks. Dasti service, in 

addition, is permitted. The counsel for the 

petitioner is permitted to serve notice on 

the Standing Counsel for the State of 

Delhi. The petitioner shall not be arrested 

in connection with FIR No. 259 of 2011 

registered at Police Station Punjabi Bagh, 

New Delhi until further orders."] , while 

ordering notice, granted interim 

protection, namely, not to arrest the 

appellant in connection with FIR No. 259 

of 2011 registered at Police Station 

Punjabi Bagh, New Delhi, it is the claim 

of the respondent State that the appellant 

did not cooperate and visit the said police 
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station. Though Dr Sarbjit Sharma, 

learned counsel for the appellant, 

submitted that the appellant visited the 

police station on 23-3-2012, 20-7-2012, 

24-7-2012 and 27-7-2012, it is brought to 

our notice that at the relevant period viz. 

7-4-2012, 1-5-2012 and 18-6-2012, he 

neither visited the police station nor 

contacted Mr Narender Khatri, Inspector-

-Investigation, Punjabi Bagh Police 

Station. The last three dates are relevant 

since after getting the interim protection 

granted by this Court on 23-1-2012 

[Sangita v. State of Delhi, SLP (Cri) No. 

331 of 2012, order dated 23-1-2012 (SC) 

wherein it was directed as follows:"Issue 

notice returnable in two weeks. Dasti 

service, in addition, is permitted. The 

counsel for the petitioner is permitted to 

serve notice on the Standing Counsel for 

the State of Delhi. The petitioner shall not 

be arrested in connection with FIR No. 

259 of 2011 registered at Police Station 

Punjabi Bagh, New Delhi until further 

orders."] , the appellant did not care 

either to visit the police station or to the 

investigating officer concerned. The claim 

of his visit on later dates, particularly, in 

the month of July 2012 have no relevance. 

Considering his conduct, not amenable 

for investigation and, moreover, declaring 

him as an absconder, there is no question 

of granting anticipatory bail. Thus, the 

conduct of the appellant does not entitle 

him to anticipatory bail as prescribed in 

Section 438 of the Code. 
  15. Taking note of all these 

aspects, in the light of the conditions 

prescribed in Section 438 of the Code and 

conduct of the appellant immediately after 

the incident as well as after the interim 

protection granted by this Court on 23-1-

2012 [Sangita v. State of Delhi, SLP (Cri) 

No. 331 of 2012, order dated 23-1-2012 

(SC) wherein it was directed as 

follows:"Issue notice returnable in two 

weeks. Dasti service, in addition, is 

permitted. The counsel for the petitioner 

is permitted to serve notice on the 

Standing Counsel for the State of Delhi. 

The petitioner shall not be arrested in 

connection with FIR No. 259 of 2011 

registered at Police Station Punjabi Bagh, 

New Delhi until further orders."] , we are 

of the view that the appellant has not 

made out a case for anticipatory bail. 

Unless free hand is given to the 

investigating agency, particularly, in the 

light of the allegations made against the 

appellant and his family members, the 

truth will not surface." 
 

 44.  The aforesaid judgement has 

been followed in the case of State of 

Madhya Pradesh Vs. Pradeep Sharma, 

(2014) 2 SCC 171. In paragraphs 16 to 

18, it has been held as under:- 
 

  "16. Recently, in Lavesh v. State 

(NCT of Delhi) [(2012) 8 SCC 730 : 

(2012) 3 SCC (Cri) 1040] , this Court (of 

which both of us were parties) considered 

the scope of granting relief under Section 

438 vis-à-vis a person who was declared 

as an absconder or proclaimed offender 

in terms of Section 82 of the Code. In 

para 12, this Court held as under: -  
  "12. From these materials and 

information, it is clear that the present 

appellant was not available for 

interrogation and investigation and was 

declared as ''absconder'. Normally, when 

the accused is ''absconding' and declared 

as a ''proclaimed offender', there is no 

question of granting anticipatory bail. We 

reiterate that when a person against 

whom a warrant had been issued and is 

absconding or concealing himself in 

order to avoid execution of warrant and 

declared as a proclaimed offender in 
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terms of Section 82 of the Code he is not 

entitled to the relief of anticipatory bail."  
  It is clear from the above 

decision that if anyone is declared as an 

absconder/proclaimed offender in terms 

of Section 82 of the Code, he is not 

entitled to the relief of anticipatory bail.  
  17. In the case on hand, a 

perusal of the materials i.e. confessional 

statements of Sanjay Namdev, Pawan 

Kumar alias Ravi and Vijay alias Monu 

Brahambhatt reveals that the respondents 

administered poisonous substance to the 

deceased. Further, the statements of the 

witnesses that were recorded and the 

report of the Department of Forensic 

Medicine and Toxicology, Government 

Medical College and Hospital, Nagpur 

dated 21-3-2012 have confirmed the 

existence of poison in milk rabri. Further, 

it is brought to our notice that warrants 

were issued on 21-11-2012 for the arrest 

of the respondents herein. Since they were 

not available/traceable, a proclamation 

under Section 82 of the Code was issued 

on 29-11-2012. The documents (Annexure 

P-13) produced by the State clearly show 

that the CJM, Chhindwara, M.P. issued a 

proclamation requiring the appearance of 

both the respondent-accused under 

Section 82 of the Code to answer the 

complaint on 29-12-2012. All these 

materials were neither adverted to nor 

considered by the High Court while 

granting anticipatory bail and the High 

Court, without indicating any reason 

except stating "facts and circumstances of 

the case", granted an order of 

anticipatory bail to both the accused. It is 

relevant to point out that both the accused 

are facing prosecution for offences 

punishable under Sections 302 and 120-B 

read with Section 34 IPC. In such serious 

offences, particularly, the respondent-

accused being proclaimed offenders, we 

are unable to sustain the impugned orders 

[Sudhir Sharma v. State of M.P., Misc. 

Criminal Case No. 9996 of 2012, order 

dated 10-1-2013 (MP)] , [Gudda v. State 

of M.P., Misc. Criminal Case No. 15283 

of 2012, order dated 17-1-2013 (MP)] of 

granting anticipatory bail. The High 

Court failed to appreciate that it is a 

settled position of law that where the 

accused has been declared as an 

absconder and has not cooperated with 

the investigation, he should not be 

granted anticipatory bail. 
  18. In the light of what is stated 

above, the impugned orders of the High 

Court dated 10-1-2013 and 17-1-2013 in 

Sudhir Sharma v. State of M.P. [Sudhir 

Sharma v. State of M.P., Misc. Criminal 

Case No. 9996 of 2012, order dated 10-1-

2013 (MP)] and Gudda v. State of M.P. 

[Gudda v. State of M.P., Misc. Criminal 

Case No. 15283 of 2012, order dated 17-

1-2013 (MP)] respectively are set aside. 

Consequently, the subsequent order of the 

CJM dated 20-2-2013 in Crime No. 1034 

of 2011 releasing the accused on bail 

after taking them into custody in 

compliance with the impugned order of 

the High Court is also set aside. In view 

of the same, both the respondent-accused 

are directed to surrender before the court 

concerned within a period of two weeks 

failing which the trial court is directed to 

take them into custody and send them to 

jail. Both the appeals are allowed on the 

above terms." 
 

 45.  It is also well settled that 

parameters which have been laid down in 

numerous judgments, are required to be 

satisfied while granting such relief. The 

Court must record reasons therefor. 
 

 46.  The Supreme Court in the case 

of Jai Prakash Singh Vs. The State of 
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Bihar and another, (2012) 4 SCC 379 

while dealing with the challenge to grant 

anticipatory bail to an accused under 

Section 438 Cr.P.C. by the High Court, in 

paragraphs 19 to 22 held as under :- 
 

  "19. Parameters for grant of 

anticipatory bail in a serious offence are 

required to be satisfied and further while 

granting such relief, the court must 

record the reasons therefor. Anticipatory 

bail can be granted only in exceptional 

circumstances where the court is prima 

facie of the view that the applicant has 

falsely been enroped in the crime and 

would not misuse his liberty. (See D.K. 

Ganesh Babu v. P.T. Manokaran [(2007) 

4 SCC 434 : (2007) 2 SCC (Cri) 345] , 

State of Maharashtra v. Mohd. Sajid 

Husain Mohd. S. Husain [(2008) 1 SCC 

213 : (2008) 1 SCC (Cri) 176] and Union 

of India v. Padam Narain Aggarwal 

[(2008) 13 SCC 305 : (2009) 1 SCC (Cri) 

1] .)  
  20. In the case at hand, if 

considered in the light of the aforesaid 

settled legal proposition, we reach an 

inescapable conclusion that the High 

Court did not apply any of the aforesaid 

parameters, rather dealt with a very 

serious matter in a most casual and 

cavalier manner and showed undeserving 

and unwarranted sympathy towards the 

accused. The High Court erred in not 

considering the case in the correct 

perspective and allowed the said 

applications on the grounds that in the 

FIR some old disputes had been referred 

to and the accused had fair antecedents. 
  21. The relevant part of the 

High Court judgment impugned before us 

reads as under:- 
  "Considering that the only 

allegation in the first information report 

is that there was previously some dispute 

between the deceased and the petitioner 

and they had quarrelled on account of the 

same, let the petitioner abovenamed, who 

has fair antecedents, be released on 

anticipatory bail...."  
  22. In the facts and 

circumstances of this case, we are of the 

considered opinion that it was not a fit 

case for grant of anticipatory bail. The 

High Court ought to have exercised its 

extraordinary jurisdiction following the 

parameters laid down by this Court in the 

abovereferred to judicial 

pronouncements, considering the nature 

and gravity of the offence and as the FIR 

had been lodged spontaneously, its 

veracity is reliable. The High Court has 

very lightly brushed aside the fact that the 

FIR had been lodged spontaneously and 

further did not record any reason as to 

how the prerequisite conditions 

incorporated in the statutory provision 

itself stood fulfilled. Nor did the court 

consider as to whether custodial 

interrogation was required. The court 

may not exercise its discretion in 

derogation of established principles of 

law, rather it has to be in strict adherence 

to them. Discretion has to be guided by 

law, duly governed by rule and cannot be 

arbitrary, fanciful or vague. The court 

must not yield to spasmodic sentiment to 

unregulated benevolence. The order 

dehors the grounds provided in Section 

438 CrPC itself suffers from non-

application of mind and therefore, cannot 

be sustained in the eye of the law." 
 

 47.  The Supreme Court in a recent 

judgment in the case of P. Chidambaram 

Vs. Directorate of Enforcement in 

Criminal Appeal No.1340 of 2019, 

decided on 5.9.2019 has held that the 

power under Section 438 Cr.P.C. has to 

be exercised sparingly. The privilege of 
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the pre-arrest bail should be granted only 

in exceptional cases. Paragraphs 67, 68 

and 72 of the aforesaid judgment, which 

are relevant, are extracted herein below:- 
 

  "67. Ordinarily, arrest is a part 

of procedure of the investigation to secure 

not only the presence of the accused but 

several other purposes. Power under 

Section 438 Cr.P.C. is an extraordinary 

power and the same has to be exercised 

sparingly. The privilege of the pre-arrest 

bail should be granted only in exceptional 

cases. The judicial discretion conferred 

upon the court has to be properly 

exercised after application of mind as to 

the nature and gravity of the accusation; 

possibility of applicant fleeing justice and 

other factors to decide whether it is a fit 

case for grant of anticipatory bail. Grant 

of anticipatory bail to some extent 

interferes in the sphere of investigation of 

an offence and hence, the court must be 

circumspect while exercising such power 

for grant of anticipatory bail. 

Anticipatory bail is not to be granted as a 

matter of rule and it has to be granted 

only when the court is convinced that 

exceptional circumstances exist to resort 

to that extraordinary remedy.  
  68. On behalf of the appellant, 

much arguments were advanced 

contending that anticipatory bail is a 

facet of Article 21 of the Constitution of 

India. It was contended that unless 

custodial interrogation is warranted, in 

the facts and circumstances of the case, 

denial of anticipatory bail would amount 

to denial of the right conferred upon the 

appellant under Article 21 of the 

Constitution of India. 
  72. Ordinarily, arrest is a part 

of the process of the investigation 

intended to secure several purposes. 

There may be circumstances in which the 

accused may provide information leading 

to discovery of material facts and relevant 

information. Grant of anticipatory bail 

may hamper the investigation. Pre-arrest 

bail is to strike a balance between the 

individual's right to personal freedom and 

the right of the investigating agency to 

interrogate the accused as to the material 

so far collected and to collect more 

information which may lead to recovery 

of relevant information. In State Rep. By 

The CBI v. Anil Sharma (1997) 7 SCC 

187, the Supreme Court held as under:- 
  "6. We find force in the 

submission of the CBI that custodial 

interrogation is qualitatively more 

elicitation-oriented than questioning a 

suspect who is well ensconced with a 

favourable order under Section 438 of the 

Code. In a case like this effective 

interrogation of a suspected person is of 

tremendous advantage in disinterring 

many useful informations and also 

materials which would have been 

concealed. Success in such interrogation 

would elude if the suspected person knows 

that he is well protected and insulated by 

a pre-arrest bail order during the time he 

is interrogated. Very often interrogation 

in such a condition would reduce to a 

mere ritual. The argument that the 

custodial interrogation is fraught with the 

danger of the person being subjected to 

third-degree methods need not be 

countenanced, for, such an argument can 

be advanced by all accused in all criminal 

cases. The Court has to presume that 

responsible police officers would conduct 

themselves in a responsible manner and 

that those entrusted with the task of 

disinterring offences would not conduct 

themselves as offenders."  
 

 48.  Sri L.P. Mishra, learned counsel 

for respondent no.3, however, submits 
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that the parameters for cancellation of 

anticipatory bail are different than the 

grant of regular bail. He further submits 

that until and unless there is misuse of 

liberty granted to an accused, ordinarily 

the Court should not cancel the bail 

already granted. In support of his 

submission, he has placed reliance upon 

the judgement of the Supreme Court in 

the case of State of Maharashtra and 

another Vs. Mohd. Sajid Husain Mohd. 

S. Husain and others, (2208) 1 SCC 213. 

Paragraphs 20, 34 of the aforesaid 

judgement are extracted herein below:- 
 

  "20. The four factors, which are 

relevant for considering the application 

for grant of anticipatory bail, are:  
  "(i) the nature and gravity or 

seriousness of the accusation as 

apprehended by the applicant;  
  (ii) the antecedents of the 

applicant including the fact as to whether 

he has, on conviction by a court, 

previously undergone imprisonment for a 

term in respect of any cognizable offence; 
  (iii) the likely object of the 

accusation to humiliate or malign the 

reputation of the applicant by having him 

so arrested; and 
  (iv) the possibility of the 

applicant, if granted anticipatory bail, 

fleeing from justice." 
  34. Reliance has been placed by 

Mr Patwalia on Amarmani Tripathi 

[(2005) 8 SCC 21 : 2005 SCC (Cri) 1960 

(2)] . This Court therein opined that in an 

application for cancellation of bail, 

conduct subsequent to release on bail and 

the supervening circumstances alone are 

relevant. But the court while considering 

an appeal against grant of anticipatory 

bail would keep in mind the parameters 

laid down therefor. The matter, however, 

may be different for deciding an appeal 

from an order granting bail, where the 

accused has been at large for a 

considerable time, in which event, the 

post-bail conduct and other supervening 

circumstances will also have to be taken 

note of." 
 

 49.  Another judgement which Sri 

Mishra has cited in support of his 

contention, is State of U.P. through CBI 

Vs. Amarmani Tripathi, (2005) 8 SCC 

21. Paragraphs 16, 17 and 18 of the 

aforesaid judgement are extracted herein 

below:- 
 

  "16. Reliance is next placed on 

Dolat Ram v. State of Haryana [(1995) 1 

SCC 349 : 1995 SCC (Cri) 237] wherein 

the distinction between the factors 

relevant for rejecting bail in a non-

bailable case and cancellation of bail 

already granted, was brought out: (SCC 

pp. 350-51, para 4)  
  "4. Rejection of bail in a non-

bailable case at the initial stage and the 

cancellation of bail so granted, have to be 

considered and dealt with on different 

basis. Very cogent and overwhelming 

circumstances are necessary for an order 

directing the cancellation of the bail, 

already granted. Generally speaking, the 

grounds for cancellation of bail, broadly 

(illustrative and not exhaustive) are: 

interference or attempt to interfere with 

the due course of administration of justice 

or evasion or attempt to evade the due 

course of justice or abuse of the 

concession granted to the accused in any 

manner. The satisfaction of the court, on 

the basis of material placed on the record 

of the possibility of the accused 

absconding is yet another reason 

justifying the cancellation of bail. 

However, bail once granted should not be 

cancelled in a mechanical manner 
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without considering whether any 

supervening circumstances have rendered 

it no longer conducive to a fair trial to 

allow the accused to retain his freedom by 

enjoying the concession of bail during the 

trial."  
  17. They also relied on the 

decision in Samarendra Nath 

Bhattacharjee v. State of W.B. [(2004) 11 

SCC 165 : 2004 SCC (Cri) Supp 7] where 

the above principle is reiterated. The 

decisions in Dolat Ram [(1995) 1 SCC 

349 : 1995 SCC (Cri) 237] and 

Bhattacharjee [(2004) 11 SCC 165 : 2004 

SCC (Cri) Supp 7] cases relate to 

applications for cancellation of bail and 

not appeals against orders granting bail. 

In an application for cancellation, 

conduct subsequent to release on bail and 

the supervening circumstances alone are 

relevant. But in an appeal against grant 

of bail, all aspects that were relevant 

under Section 439 read with Section 437, 

continue to be relevant. We, however, 

agree that while considering and deciding 

the appeals against grant of bail, where 

the accused has been at large for a 

considerable time, the post-bail conduct 

and supervening circumstances will also 

have to be taken note of. But they are not 

the only factors to be considered as in the 

case of applications for cancellation of 

bail. 
  18. It is well settled that the 

matters to be considered in an application 

for bail are (i) whether there is any prima 

facie or reasonable ground to believe that 

the accused had committed the offence; 

(ii) nature and gravity of the charge; (iii) 

severity of the punishment in the event of 

conviction; (iv) danger of the accused 

absconding or fleeing, if released on bail; 

(v) character, behaviour, means, position 

and standing of the accused; (vi) 

likelihood of the offence being repeated; 

(vii) reasonable apprehension of the 

witnesses being tampered with; and (viii) 

danger, of course, of justice being 

thwarted by grant of bail [see Prahlad 

Singh Bhati v. NCT, Delhi [(2001) 4 SCC 

280 : 2001 SCC (Cri) 674] and 

Gurcharan Singh v. State (Delhi Admn.) 

[(1978) 1 SCC 118 : 1978 SCC (Cri) 41 : 

AIR 1978 SC 179] ]. While a vague 

allegation that the accused may tamper 

with the evidence or witnesses may not be 

a ground to refuse bail, if the accused is 

of such character that his mere presence 

at large would intimidate the witnesses or 

if there is material to show that he will 

use his liberty to subvert justice or tamper 

with the evidence, then bail will be 

refused. We may also refer to the 

following principles relating to grant or 

refusal of bail stated in Kalyan Chandra 

Sarkar v. Rajesh Ranjan [(2004) 7 SCC 

528 : 2004 SCC (Cri) 1977] : (SCC pp. 

535-36, para 11) 
  "11. The law in regard to grant or 

refusal of bail is very well settled. The court 

granting bail should exercise its discretion in 

a judicious manner and not as a matter of 

course. Though at the stage of granting bail a 

detailed examination of evidence and 

elaborate documentation of the merit of the 

case need not be undertaken, there is a need 

to indicate in such orders reasons for prima 

facie concluding why bail was being granted 

particularly where the accused is charged of 

having committed a serious offence. Any 

order devoid of such reasons would suffer 

from non-application of mind. It is also 

necessary for the court granting bail to 

consider among other circumstances, the 

following factors also before granting bail; 

they are:  
  (a) The nature of accusation 

and the severity of punishment in case of 

conviction and the nature of supporting 

evidence. 
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  (b) Reasonable apprehension of 

tampering with the witness or 

apprehension of threat to the 

complainant.  

 
  (c) Prima facie satisfaction of 

the court in support of the charge. (See 

Ram Govind Upadhyay v. Sudarshan 

Singh [(2002) 3 SCC 598 : 2002 SCC 

(Cri) 688] and Puran v. Rambilas [(2001) 

6 SCC 338 : 2001 SCC (Cri) 1124] .)" 
 

 50.  Both the judgments cited by Sri 

Misra are in respect of grant of regular 

bail and not the anticipatory bail. 
 

 51.  It is well settled that power to 

grant anticipatory bail is an extra ordinary 

power and it should be exercised 

sparingly. The Supreme Court in two 

judgments cited above i.e. Lavesh Vs. 

State (NCT of Delhi) and State of 

Madhya Pradesh Vs. Pradeep Sharma 

(supra) held that an absconder or 

proclaimed offender should not be 

granted anticipatory bail. In the present 

case, respondent no.3 has been able to 

avoid arrest since the date of the F.I.R. 

and despite having obtained non-bailable 

warrants against him on 10.1.2019 and 

issuance of the proclamation under 

Section 82/83 Cr.P.C. he was not arrested. 

The Chief Judicial Magistrate, Lucknow 

wrote letters to the highest police 

authorities for instructions and direction 

to the Investigating Officer to complete 

the investigation and effect the arrest of 

the accused, but despite the aforesaid 

direction, the accused was not arrested. 

The role of the Investigating Officer and 

his complicity in not arresting the accused 

is not required to be commented upon, 

which is evident from his conduct. 

Further, the Sessions Court has not 

considered these aspects regarding 

issuance of the non-bailable warrants and 

the process under Section 82/83 Cr.P.C. 

and without taking into consideration, it 

has granted the anticipatory bail in the 

manner which is not in consonance with 

the law laid down by the Supreme Court 

in several judgements which have been 

referred to and relevant paragraphs have 

been extracted herein-above. 
 

 52.  Thus, considering all these 

aspects of the matter, the impugned order 

dated 9.8.2019 is unsustainable and, 

therefore, set aside. 
 

 53.  However, it has been informed 

at the Bar that charge sheet has been filed 

against the accused. 
 

 54.  In view of the subsequent 

development of filing the charge sheet, it 

would be open to respondent no.3 to 

surrender before the trial court and apply 

for regular bail. 
 

 55.  Subject to above observation and 

direction, the application is allowed. 
---------- 
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(Delivered by Hon'ble Saurabh Lavania, J.)  
 

 1.  Heard Sri R.P. Singh, learned 

counsel for the petitioner and Sri Abhisht 

Saran along with Sri Rahul Kumar 

Kashyap, learned counsel for the opposite 

parties.  
 

 2.  The petitioner-Jai Prakash Singh, 

now deceased and represented through 

legal heirs, being aggrieved by the order 

dated 05.03.2002, passed by District 

Judge, Unnao, in Misc. Civil Appeal No. 

21 of 2001 and the order dated 

15.03.2001, passed by Civil Judge (Junior 

Division), North, Unnao, in Civil Suit No. 

176 of 1988 (Nirvikar Singh and others 

Vs. Smt. Ram Rani and others), has 

approached this Court by means of 

present writ petition.  
 

 3.  In the Civil Suit No. 176 of 1988, 

the issue no. 1 related to the jurisdiction 

was framed. The issue no. 1, as appears 

from the order dated 15.03.2001, is 

reproduced as under:-  
 
  ÞD;k bl U;k;ky; dks Jo.kkf/kdkj 

izkIr ugha gS tSlk fd izfroknh la0 1 o 2 us izfrokn 

i= dh /kkjk&23 esa dgk gSAß  
 

 4.  Vide order dated 15.03.2001, the 

issue no. 1 was decided by the Civil Judge 

(Junior Division), North, Unnao, against 

the plaintiffs including Jai Prakash Singh 

(now deceased). The operative portion of 

the order dated 15.03.2001 is quoted 

below. 
 
  Þokn fcUnq la0 1 ldkjkRed fu.khZr 

fd;k tkrk gS oknh dk okn vkns'k 7 fu;e 1 

nh0v0l0 ds varxZr l{ke U;k;ky; esa izLrqr fd;s 

tkus gsrq okil fd;k tkrk gSAß  
 

 5.  Aggrieved by the order dated 

15.03.2001, the petitioner-Jai Prakash Singh 

(now deceased) filed the Misc. Civil Appeal 

No. 21 of 2001, the same was dismissed by 

the District Judge, Unnao, by the order dated 

05.03.2002. The operative portion of the order 

dated 05.03.2002 is quoted below.  
 

 6.  Challenging the aforesaid orders, 

the present writ petition has been filed.  
 

 7.  The issue in this case relates to 

jurisdiction of Civil Court and Revenue Court. 

The question, which can be formulated is to 

the effect that "In which Court, "Civil or 

Revenue", the suit would lie, if the prayer in 

the suit is for cancellation of sale deed of 

agricultural property." In another form, the 

question before this Court for consideration in 

this case is that "Under what circumstances, 

the suit for cancellation of "Sale Deed" of 

agricultural property would lie before the 

Civil Court or Revenue Court."  
 

 8.  Before coming to the facts of the 

case, this court feels it appropriate to take 
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note of the judgments of this Court as 

well as of the Hon'ble Apex Court on the 

aforesaid issue.  
 

 9.  In the case of Dr. Ajodhya Prasad 

v. Gangotri Prarsad reported in 1980 

SCC OnLine All 551 : 1981 All LJ 647 : 

1981 AWC 469, this Court observed as 

under:-  
 

  "5. It makes clear that for 

purposes of cognizance of suit in the 

revenue court it is the cause of action and 

not the relief that is relevant. In 

Ramdhari's case (AIR 1973 All 81) 

(supra) learned single Judge had 

obviously overlooked the Explanation in 

Section 331 of the U.P. Zamindari 

Abolition and Land Reforms Act. As the 

cause of action in the present case was 

the interference or threatened invasion to 

the rights of the plaintiff over an 

agricultural holding, the relief could be 

claimed against that cause of action in the 

revenue court and the jurisdiction of the 

civil court was barred?  
  11. In view of the Explanation to 

Section 331 even, if the relief for 

injunction was included in the plaint the 

suit would be cognizable by the revenue 

court because the revenue court could 

give an effective relief by way of 

declaration and, if necessary, by 

possession over the land in suit. In 

Chandrika Misir v. Bhaiya Lal (1973 RD 

365) the suit had been filed for the relief 

of permanent injunction and in the 

alternative for possession. The suit was 

instituted in the civil court and decree 

was passed. Considering the effect of 

Sections 209 and 331 of the U.P. 

Zamindari Abolition and Land Reforms 

Act, the Supreme Court held that the civil 

court had no jurisdiction and the suit was 

liable to be dismissed. We, accordingly, 

hold that the case decided by the learned 

single Judge in Ramdhari v. Jodhan (AIR 

1973 All 81) does not lay down the 

correct law." 
 

 10.  In the case of Ram Padarath 

and others v. 2nd Addl. D.J, and 

othersreported in 1988 SCC OnLine All 

685 : (1989) 1 AWC 290 (FB) : 1989 RD 

21 (FB), the Full Bench of this Court 

observed as under:-  
 

  "7. So far as voidable 

documents like those obtained by 

practising coercion, fraud, 

misrepresentation, undue influence etc., 

are concerned, their legal effect cannot be 

put to an end without its cancellation. But 

a void document is not required to be 

cancelled necessarily. Its legal effect if 

any can be put to an end to by declaring it 

to be void and granting some other relief 

instead of cancelling it. Once it is held to 

be void it can be ignored by any court or 

authority being of no legal effect or 

consequence. A document executed 

without free consent or one which is 

without consideration or the object of 

which is unlawful or executed by a person 

not competent to contract like a minor or 

in excess of authority would be a void 

document. In case it is in excess of 

authority it would be void to that extent 

only. There is presumption of due 

registration of a document and 

correctness of the facts mentioned in the 

same, but the said presumption is not 

conclusive and be dislodged.  
  8. On the finding that a 

particular instrument or document was 

void because of any reason, it will be of 

no legal consequence and binding on any 

one without even its cancellation. But 

existence of such a document or 

instrument, more particularly for a 
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substantial period may cause injury to the 

person whose rights are effected by it and 

place his right and title over any property 

in doubt and dispute and may create 

complications and give rise to 

unnecessary litigations. But for those who 

are aware of any judgment holding a 

particular document or instrument to be 

void or supposed to be aware of it, others 

can be misled by its existence if it does 

not contain any endorsement of its 

cancellation subsequent to its execution 

by any competent court of law. 

Reasonable apprehension of serious 

injury from a void document provides a 

cause of action to a person to approach 

the competent court of law, that is, civil 

court for its cancellation. But this 

entitlement goes into background or 

becomes restricted if because of certain 

statutory constraints, restraints and 

prescription some other relief can be 

claimed or is to be granted by adjudging 

the document or instrument void and 

thereby declaring it to be legally 

ineffective and of no consequence. Such a 

situation can arise if apart from 

cancellation, some other relief is claimed 

which is real relief and the claim for 

which provides the proximate ground or 

reason for approaching the court of law 

or when any other relief can be claimed 

or involved in the matter cropping up 

because of the evidence of void document 

or instrument. There can be other 

situation also, all of which Gan be 

created by statutory provisions as the 

jurisdiction of civil court can be ousted 

only by some specific provisions of law or 

by necessary implication sprouting out of 

statutory provisions. Such a situation 

arises when more than one reliefs are 

claimed in any action pertaining to 

agricultural land. If the relief claimed or 

the real and the main relief is one which 

is mentioned in Schedule II to U.P. 

Zamindari Abolition and Land Reforms 

Act, the same can be granted by the 

revenue court only and the jurisdiction of 

civil court to grant such a relief or reliefs 

is ousted by Section 331 of the said Act. 
  9. The law relating to right, title 

and interest over the agricultural land is 

contained in the U.P. Zamindari Abolition 

and Land Reforms Act, hereinafter known 

as the ''Act', which is a complete Code by 

itself and is wider than the earlier Act, 

i.e., U.P. Tenancy Act which too was 

replaced by it. The said Act more 

particularly the Schedule to it enumerates 

the suits etc., the cognizance of which is 

to be taken of by the revenue court 

specified therein. The said Act being 

special Act, its provisions would prevail 

over the general law. The jurisdiction of 

Civil Court is ousted if the relief can be 

granted by the special court conferred 

with jurisdiction to grant such reliefs. In 

Section 331 of the Act which specifically 

ousts the jurisdiction of other courts in 

respect of all suits, applications etc., 

enumerated in Schedule II the main 

emphasis is on the words ''cause of action 

and any relief'. The said section reads as 

under: 
  "Section 331. Cognizance of 

suits etc., under this Act-- (1) Except as 

provided by or under this Act no court 

other than a court mentioned in column 4 

of Schedule II shall, notwithstanding 

anything contained in the Civil Procedure 

Code, 1908 (V of 1908), take cognizance 

of any suit, application or proceedings 

mentioned in column 3 thereof, or of a 

suit, application or proceedings based on 

a cause of action in respect of which any 

relief could be obtained by means of any 

such suit or application.  
  Provided that where a 

declaration has been made under Section 



1400                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

143 in respect of any holding or part 

thereof; the provisions of Schedule II in 

so far as they relate to suits, applications, 

or proceedings under Chapter VIII shall 

not apply to such holding or part thereof.  
  Explanation-If the cause of 

action is one in respect of which relief 

may be granted by the revenue court, it is 

immaterial that the relief asked for from 

the civil court may not be identical to that 

which the revenue court would have 

granted.  
  (1-A) Notwithstanding anything 

in sub-section (i) an objection that a court 

mentioned in column 4 of Schedule II, or, 

as the case may be, a civil court, which 

had no jurisdiction with respect to the 

suits, application or proceedings, 

exercised jurisdiction with respect thereto 

shall not be entertained by any appellate 

so revisional court unless the objection 

was taken in the court of first instance at 

the earliest possible opportunity and in all 

cases where issues are settled, at or 

before such settlement, and unless there 

has been consequent failure of justice."  
  12. It is the real ''cause of 

action' which determines the jurisdiction 

of the court to entertain particular action 

notwithstanding the language used in the 

plaint or the relief claimed. The strength 

on which the plaintiff comes to the court 

does not depend upon the defence or 

relief claimed which could determine the 

forum for the entertainment of claim and 

grant of relief. It is the pith and substance 

which is to be seen and not the language 

used which may even have been so used to 

oust the jurisdiction of a particular court. 
  16. A revenue court may grant a 

relief in present, but so far as relief for 

future is concerned the revenue court may 

not be in a position to grant such a relief 

as the same may travel beyond the relief 

which could be granted by it mentioned in 

Schedule II to the U.P. Zamindari 

Abolition and Land Reforms Act. 
  17. It is the alleged injury or 

apprehended injury or cloud on the right 

and title of a person by some action on 

the part of any other person, or 

interference or attempt to interfere or 

encroach upon the right and title of a 

person over a particular property by any 

positive or negative act or declaration 

etc., which give a suitor came of action to 

approach a court of law for relief or 

reliefs against the same. The dispute as to 

jurisdiction arises when more than one 

reliefs are claimed in an action on the 

same cause of action one of which can be 

granted by a civil court. If the principal 

or real relief can be granted by the 

revenue court, then the ancillary relief or 

the relief which flows out from the 

principal relief can also be granted by the 

revenue court notwithstanding that all the 

reliefs can be granted by the civil court 

and if things are in reverse direction then 

all the reliefs can be granted by the civil 

court, but if the so-called main relief is 

redundant or mere surplusage then it is 

the real relief involved in the matter 

which may or may not have been claimed 

as ancillary relief will determine the 

jurisdiction of the court which is to 

entertain a particular action. Even if a 

plaint or application is couched in such a 

language so as to oust jurisdiction of a 

particular court then it is the cause of 

action and relief flowing out of such 

cause of action which would determine 

the forum for entertaining the said action 

and not the so-called relief claimed. 
  18. A Full Bench of this Court 

in the case of Ram Awalamb v. Jata 

Shanker, 1968 AWR 731 (FB) which was 

constituted in view of conflict between two 

Bench decisions of this Court observed 

that "where in a suit, from a perusal only 
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of the relief claimed, one or more of them 

are ostensibly cognizable only by civil 

court and atleast one relief is cognizable 

by the revenue court, further questions 

which arise are whether all the reliefs are 

based on the same cause of action and if 

so, (a) whether the main relief asked for 

on the basis of the cause of action is such 

as can be granted only by a revenue court 

or (b) whether any real or sub-stantial 

relief, though it may not be identical with 

that claimed by the plaintiff could be 

granted by the revenue court. There can 

be no doubt that in all cases contemplated 

under (a) and (b) above, the jurisdiction 

shall vest in the revenue court and not in 

the civil court." 
  19. If more than one reliefs are 

claimed by a particular person, no relief 

can granted to that person unless 

declaration of his tenancy rights is made 

and in that situation the suit will be 

cognizable by the revenue court as 

declaration can be granted by the revenue 

court. Similarly if a person claims relief 

of injunction and in the alternative for 

possession if he is found to be out of 

possession and his name is not on the 

record then without declaration that in 

fact he is the tenant or he is in possession 

of the tenancy rights no further relief can 

be granted and the suit is cognizable by 

the revenue court. In case the suit is for 

injunction and/or possession if he is out of 

possession then the suit will be cognizable 

by the revenue court notwithstanding the 

relief for injunction is to be granted by the 

civil court. In this connection reference 

may be made to the case of Chandrika 

Misir v. Bhaiya Lal, 1973 RD 498. The 

said case arose out of suit for injunction 

and in the alternative for possession in 

respect of agricultural land. It was held 

that in view of Schedule II to the Act, the 

relief for possession could be granted by 

the revenue court only and Section 331 of 

U.P. Zamindari Abolition and Land 

Reforms Act ousted the jurisdiction of 

civil court. In the said case though no 

observation in respect of relief for 

injunction has been specifically made out, 

but from the judgment the picture is very 

clear. The finding of the subordinate 

court was that the plaintiff was out of 

possession on the basis of allegations 

which were not true and which he failed 

to establish merely because relief for 

Injunction was claimed. The Civil Court 

would have no Jurisdiction as the case 

first involved declaration of right as 

tenure-holder which could be granted by 

the revenue court only and thereafter 

relief could have been granted only if he 

was held to be tenure-holder by 

succession. 
  20. The forum for action in 

relation to void documents or instrument 

regarding agricultural land depends on 

the real cause of action with reference to 

the facts averred. Void documents 

necessarily do not require cancellation 

like voidable documents. A simple suit for 

cancellation of a document or instrument 

if the same casts cloud on one's right and 

title or is likely to cast cloud over it or 

affects the same adversely in respect of 

agricultural property, that is, ''land' poses 

no difficulty provided further it does not 

necessitate any declaration as to the 

claimant's right and title over the land i.e. 

tenancy rights under the existing law. The 

difficulty arises when more than one 

reliefs are involved or claimed. It may be 

that one may get effective relief in 

presenti without cancellation of the 

document, but if a document remains 

uncancelled for several years its existence 

may give rise to new trouble and 

litigation. The decree of a court in which 

a document is declared to be void and is 
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avoided is obviously a decree in 

personam and the same undoubtedly 

binds a party but it will not be binding to 

each and every person as no note of such 

a decree can be made in the Sub-

Registrar's register as provided in Section 

31 of the Specific Relief Act. Such a 

document may mislead many and may 

give rise to various transactions and 

litigations. 
  28. In Ram Roop v. Smt. 

Budhiya, 1979 RD 212, the character of 

the document itself was challenged and 

the suit was essentially not for 

cancellation of sale-deed. The court found 

that the suit involved declaration of status 

of a Sirdar as well as possession over 

land. The challenge to the document was 

on the ground of fraud and 

misrepresentation as her thumb-

impressions were obtained by telling her 

that it was for rationcard. The court found 

that the suit essentially was not for 

adjudication of sale-deed to be void, but 

involved declaration of sale-deed to be 

void, and involved declaration of status as 

Sirdar as well as possession. 
  33. In Purshottam v. Narottam, 

1970 AWR 312, which in fact was not a 

case for void or voidable document, it was 

held that if plaintiff had no grievance 

against record maintained by State 

Government and Gaon Sabha, suit for 

permanent injunction would lie in revenue 

court and any other person who disputes 

plaintiff's right he shall also be impleaded 

as a defendant. But if the village records 

support the claim of the plaintiff, suit 

would not lie under Section 229-B of the 

U.P. Zamindari Abolition and Land 

Reforms Act, but would lie in civil court if 

plaintiff's right is disputed by a third 

person. 
  41. In the case of void document 

said to have been executed by a plaintiff 

during his disability or by some one 

impersonating him or said to have been 

executed by his predecessor whom he 

succeeds, the relief of cancellation of the 

document is more appropriate relief for 

clearing the deck of title and burying deep 

any dispute or controversy on its basis in 

presenti or which may take place in 

future. The document after its 

cancellation would bear such an 

endorsement in Sub-Registrar's register 

and would be the basis for correction of 

any paper and revenue record including 

record of register. Section 31 of the 

Specific Relief Act itself prescribes as to 

who can seek relief of cancellation. A 

third person cannot file a suit for 

cancellation of a void document. If in fact 

no decree for cancellation was needed 

and real and effective relief could be 

granted by the revenue court only, the 

civil court decree would even then be 

valid and not void if no objection to the 

same was taken before the trial court. If 

such an objection was taken before the 

trial court before framing of issues and 

objection continued to be taken before 

appellate and revisional court and there 

has been failure of justice because of 

change of forum then the civil court 

decree could be said to be without 

jurisdiction. 
  46. We are of the view that the 

case of Indra Deo v. Smt. Ram Piari, 

1982 (8) ALR 517 has been correctly 

decided and the said decision requires no 

consideration, while the Division Bench 

case, Dr. Ayodhya Prasad v. Gangotri, 

1981 AWC 469 is regarding the 

jurisdiction of consolidation authorities, 

but so far as it bolds that suit in respect of 

void document will lie in the revenue 

court it does not lay down a good law. 

Suit or action for cancellation of void 

document will generally lie in the civil 
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court and a party cannot be deprived of 

his right getting this relief permissible 

under law except when a declaration of 

right or status of a tenure-holder is 

necessarily needed in which event relief 

for cancellation will be surplusage and 

redundant. A recorded tenure-holder 

having prima facie title in his favour can 

hardly be directed to approach the 

revenue court in respect of seeking relief 

for cancellation of a void document which 

made him to approach the court of law 

and in such case he can also claim 

ancillary relief even though the same can 

be granted by the revenue court." 
 

 11.  In the case of Indrapal and 

others v. Jagannath and others reported 

in 1992 SCC OnLine All 1092 : 1993 All 

LJ 235 : (1992) 2 AWC 1118 : 1992 RD 

231, this Court observed as under:-  
 

  "4. It is well established by 

several decisions that if the sale-deed is 

void and a declaration of right is 

claimed.the suit is triable by the revenue 

court, ohterwise it is triable by the civil 

court vide Ram Padarath v. IInd Addl. 

District Judge, 1989 AWC 290 (FB) and 

Smt. Bismillah v. Janeshwar Prasad, 1989 

ALJ 1335 (SC).  
  9. Thus, the essence of the 

matter in deciding whether the suit is 

cognizable by the civil Court or the 

revenue court is whether Section 331 of 

the U.P. Zamindari Abolition and Land 

Reforms Act is attracted to the facts of the 

case. If in substance, the main question 

involved relates to declaration of right or 

title, then the suit would lie in the revenue 

court and not in the civil Court." 
 

 12.  In the case of Deokinandan and 

others v. Surajpal and others, reported in 

1996 (27) ALR 71:1995 Supp(4) SCC 

671: (1995) 6 Scale 213, the Hon'ble 

Apex Court observed as under:-  
 

  "3. The controversy is no longer 

res integra. Admittedly, the suit lands are 

governed by the provisions of the U.P. 

Zamindari Abolition and Land Reforms 

Act, 1951 [for short, 'the Act'). The 

appellant had raised the objection to the 

jurisdiction of the Civil Court in his 

defence in the Trial Court. He pleaded 

thus:  
  "The suit is barred under the 

provisions of Section 331 of U.P. 

Zamindari & Land Reforms Act. The sale 

is not barred under the provisions of 

Section 168-A of Z.A. Act. The plaintiffs 

suit is liable to be dismissed with costs."  
  4. In the appellate Court also 

the same point has been reiterated but 

negatived. The second appeal was 

dismissed by the High Court in limine. 

Thus this appeal by special leave. 
  5. This Court in Chandrika 

Misir and Anr. v. Bhaiya Lal 

MANU/SC/0328/1973: [1974]1SCR290 

had to deal with the same question. It was 

held that: 
  "Sections 209 and 331 of U.P. 

Zaminadari Abolition and Land Reforms 

Act, 1951, when read together, showed 

that a suit, like the present one, had to be 

filed in a Special Court created under the 

Act within a period of limitation specially 

prescribed under the Rules made under 

the Act, and the jurisdiction of the 

ordinary Civil Courts to entertain the suit 

was absolutely barred.  
  Since the Civil Court which 

entertained the suit suffered from an 

inherent lack of jurisdiction because of 

special provisions of the U.P. Zamindari 

Abolition and Land Reforms Act, 1951, 

the present appeal filed by the appellants 

had to be dismissed."  
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6. The above ratio applies to the facts in 

this case. As pointed out earlier, the lands 

are covered by the provisions of the Act 

and express objection as to the 

jurisdiction of the Civil Court was raised. 

The appellant had purchased 0.7 acres of 

land out of 2.17 acres. The abadi site 

comprises one Kachha Kotha and Ghar 

having boundary walls. Since the lands 

are admittedly covered by the provisions 

of the Act, the Civil Court inherently 

lacked jurisdiction to go into the question 

of title. 
  7. The appeal is accordingly 

allowed and the suit stands dismissed in 

so far as it relates to 0.7 acres of land 

purchased by the appellant. No costs." 
 

 13.  In the case of Smt. Lakhpata 

and others v. IInd Additional District 

Judge and others, reported in (1998) 4 

AWC 969, this Court observed as under:-  
 

  "8. After considering the 

averments of the parties made in the writ 

petition and in the counter-affidavit and 

hearing arguments of the learned counsel 

for the parties, I am of the view that the 

suit filed by the petitioner with respect to 

khata No. 306 measuring 10 Biswas 

which also included the house, 'sahan', 

'ghera' and 'saria', well and trees of the 

petitioners as well cannot be thrown out 

by the civil court, as the revenue court, 

cannot grant the relief in respect of house 

'sahan', 'ghera', 'saria', well and trees and 

such a relief can only be granted by the 

civil court. The fate of the case filed by 

the petitioner under Section 229B of 

U.P.Z.A. and L.R. Act before the revenue 

court is not known. The consolidation 

operations must have taken place during 

all these years and the counsel for the 

parties could not state as to whether in 

respect of properties in question, revenue 

court or the consolidation courts have 

passed any order or not. This aspect of 

the matter may be looked Into by the civil 

court where the matter will be heard and 

tried again, in view of the orders which 

are being passed by this Court.  
  9. There is another aspect of the 

matter which requires consideration. Ori 

was undoubtedly recorded as 

tenureholder. His name was expunged 

from the revenue court. The petitioners 

have asserted that an imposter was set up, 

who filed a compromise and on the basis 

of that compromise, the name of Ori was 

expunged. The petitioners, by leading 

evidence on that question, can prove that 

fact. That exercise can only be done by 

the civil court and not by the revenue 

court. 
  10. In view of what has been 

indicated heretnabove, I am of the view 

that the civil court had the jurisdiction to 

try the suit. The trial court as well as the 

revisional court have committed manifest 

error of law in returning the plaint for 

presentation to the revenue court. 

Accordingly, the writ petition succeeds 

and in view of the aforesaid observations, 

a writ in the nature of certiorari quashing 

the impugned orders dated 6.10.1982 and 

5.5.1984 (constained in Annexures-2 and 

3 to the writ petition) passed by opposite 

party Nos. 1 and 2 respectively, is issued. 

The trial court will register the case and 

decide the same on merits in accordance 

with law and the directions contained in 

this order. " 
 

 14.  In the case of Shri Ram and 

another v. Ist Addl. District Judge and 

others reported in (2001) 3 SCC 24, the 

Hon'ble Apex Court observed as under:-  
 

  "7. On analysis of the decisions 

cited above, we are of the opinion that 
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where a recorded tenure-holder having a 

prima facie title and in possession files 

suit in the civil court for cancellation of 

sale deed having been obtained on the 

ground of fraud or impersonation cannot 

be directed to file a suit for declaration in 

the Revenue Court, the reason being that 

in such a case, prima facie, the title of the 

recorded tenure-holder is not under 

cloud. He does not require declaration of 

his title to the land. The position would be 

different where a person not being a 

recorded tenure-holder seeks cancellation 

of sale deed by filing a suit in the civil 

court on the ground of fraud or 

impersonation. There necessarily the 

plaintiff is required to seek a declaration 

of his title and, therefore, he may be 

directed to approach the Revenue Court, 

as the sale deed being void has to be 

ignored for giving him relief for 

declaration and possession."  
 

 15.  In the case of Smt. Kalindi and 

another v. IIIrd Additional District 

Judge and others reported in 2001 SCC 

OnLine All 316 : (2001) 45 ALR 265 : 

(2001) 3 AWC 1978 : 2001 All LJ 2054 : 

2001 AIHC 4964 : (2001) 92 RD 546, 

this Court observed as under:-  
 

  "4. The question is what is the 

main relief in the suit. In Ram Padarath v. 

Second Additional District Judge, 

Sultanpur, [ 1989 RD 21.] the Court held 

that the suit for cancellation of a sale-

deed or other instruments and documents 

are essentially suits of civil nature and 

every suit of civil nature is cognizable by 

a civil court except cognizance of which is 

expressly or impliedly barred. In respect 

of the cancellation of the sale-deed, the 

suits are entertainable only by a civil 

court and no revenue court or any other 

court can entertain such a suit.  

  Section 31 of the Specific Relief 

Act reads as under:  
  "(1) Any person against whom a 

written instrument is void or voidable, 

and who has reasonable apprehension 

that such instrument, if left outstanding 

may cause him serious injury, may sue to 

have it adjudged void or voidable, and the 

court may, in its discretion, so adjudge it 

and order it to be delivered up and 

cancelled.  
  (2) If the instrument has been 

registered under the Indian Registration 

Act, 1908 (16 of 1908), the court shall 

also send a copy of its decree to the 

officer in whose office the instrument has 

been so registered and such officer shall 

note on the copy of the instrument 

contained in his books the facts of its 

cancellation." 
  In respect of voidable 

documents, it was observed as under:  
  "So far as voidable documents 

like those obtained by practising 

coercion, fraud, misrepresentation, undue 

influence etc., are concerned, their legal 

effect cannot be put to an end without its 

cancellation. But a void document is not 

required to be cancelled necessarily. Its 

legal effect if any can be put to an end to 

by declaring it to be void and granting 

some other relief instead of cancelling it. 

Once it is held to be void it can be 

ignored by any court or authority being of 

no legal effect or consequence. A 

document executed without free consent 

or one which is without consideration or 

the object of which is unlawful or 

executed by a person not competent to 

contract like a minor or in excess of 

authority would be a void document. In 

case it is in excess of authority it would be 

void to that extent only. There is 

presumption of due registration of a 

document and correctness of the facts 
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mentioned in the same, but the said 

presumption is not conclusive and be 

dislodged."  
  8. In the present case there are 

two main questions--one is whether the 

gift-deed and sale-deed are voidable on 

the basis of the allegations contained in 

the plaint, namely, fraud in obtaining the 

deeds. The documents were not duly 

executed by the vendor. They did not 

contain his signatures and was without 

jurisdiction and the second question is 

whether the plaintiff-respondent was born 

prior to the enforcement of the U.P. 

Zamindari Abolition and Land Reforms 

Act. If he was born prior to the 

enforcement of the Act, he will have right 

over the sir land in question. 
  9. In view of the allegations 

contained in the suit for the cancellation 

of the documents, the suit is maintainable 

in the civil court. There is no merit in the 

writ petition. It is, accordingly, 

dismissed." 
 

 16.  In the case of Jai Singh v. IInd 

Addl. District Judge and others, reported 

in 2001 SCC OnLine All 607 : (2001) 45 

ALR 579 : (2001) 4 AWC 2826 : 2001 All 

LJ 2621 : (2002) 1 ALT (DNC 2.2) 2 : 

(2001) 92 RD 817 : (2001) 4 CCC 322, 

this Court observed as under:-  
 

  "20. There is another reason for 

which the plaintiff should not be 

precluded from going to the civil court to 

get the deed cancelled even though, he is 

not recorded in the revenue papers as in 

the event of cancellation of deed, further 

action about correction of the revenue 

entry will be just a sheer formality which 

can be said to be a follow up action and it 

will be just a ministerial act to be 

performed by revenue authorities. If the 

plaintiff after getting declaration in his 

favour by civil court visits revenue 

authority and brings this fact to his notice 

then the revenue authority after finding it 

out that the name of the defendant came 

to be recorded only on the basis of the 

deed in question, which having been 

cancelled, will have no option but to 

restore the entry. In this view, no 

adjudication by revenue authorities of any 

kind will be required, if the main bone of 

contention between the parties i.e. deed 

goes away from the hands of the 

defendants on account of its cancellation 

by civil court. The decision as has been 

referred in support of the argument for 

abating the suit under the provisions of 

U.P. Consolidation of Holdings Act, 

reported in Smt. Sumitra Devi v. Addl. 

District Judge [ 2000 (91) RD 45.] , to my 

mind have not dealt the aspect that if 

there is no specific bar in maintaining the 

suit in the civil court for the relief for 

which the plaintiff has come i.e. 

cancellation of the deed, then irrespective 

of availability or the claim for another 

relief which might be available in the 

revenue court or consolidation court, why 

the civil court is not competent to grant 

the relief of cancellation of deed for 

which the plaintiffs have come to the civil 

court. As a deed, if remains in existence, 

it causes or may cause the mischief in 

various manners which may not be 

foreseen today but that may create a 

situation in future and therefore, why that 

be permitted to remain if its existence can 

be taken away by competent forum of the 

civil court.  
  21. To my mind the jurisdiction 

of the civil court as is provided under 

Section 9 of C.P.C. cannot be permitted to 

be curtailed indirectly unless it is 

expressly barred. The pretext of ousting 

the jurisdiction of the civil court, on the 

plea that the relief claimed by the plaintiff 
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appears to be ancillary and the main 

relief is of declaration of right which is to 

be given by the revenue court and, 

therefore the civil court lacks jurisdiction, 

to my mind will not be laying down a 

correct law as the plaintiff has come to 

the civil court for a relief of cancellation, 

which can only be given by civil court and 

therefore, even for the sake of argument, 

it is accepted that the relief claimed is 

ancillary relief, why the civil court will 

lack jurisdiction to grant it, (i.e. relief of 

cancellation of deed) especially in view of 

the fact that by grant of that relief, no 

adjudication between the parties in 

respect to their rights will survive either 

before the Revenue Court or before 

Consolidation Court and the correction of 

entry will remain a ministerial act. 
  22. In view of the aforesaid 

analysis, in respect to all the questions, 

(i), (ii), (iii) and (iv) posed above, it is 

being held that the suit will lie in the civil 

court. If a plaintiff comes to the civil court 

for seeking cancellation of deed which 

may be void or voidable whether the 

name of the plaintiff is recorded or not, 

the jurisdiction of the civil court not 

having been expressly barred to try such 

suits, the suit will be maintainable in the 

civil court." 
 

 17.  In the case of Kishori Prasad v. 

IIIrd Addl. District Judge and others 

reported in 2002 SCC OnLine All 937 : 

AIR 2003 All 58 : (2002) 5 AWC 4269 : 

2003 All LJ 393 : (2003) 94 RD 36, this 

Court observed as under:-  
 

  "14. The settled position is that 

where the plaintiff is neither executant of 

the Instrument nor successor and happens 

to be a third party, notwithstanding the 

fact that a deed is cancelled on the basis 

of a Civil Court, the name of the plaintiff 

cannot be entered in the revenue record 

unless the plaintiff files a suit for 

declaration of his Bhumidhari rights on 

the basis of so-called sale deed executed 

by the Bhumidhar and this necessarily 

entails declaration of rights by the 

Revenue Court and plaintiff cannot claim 

any relief unless declaration is made in 

his favour, of his rights as Bhumidhar. 

The whole matter thus pivots on the cause 

of action and in order to properly 

appreciate the controversy the Court will 

have to recense the plaint allegations to 

dig out the real cause of action. What is 

the intendment behind real cause of 

action has been considered and thrashed 

out by the Full Bench decision in Ram 

Awalamb v. Jata Shanker, AIR 1969 All 

526. In paragraph 54 of the said decision, 

cause of action has been ex-patiated upon 

at prolix length. It has been observed in 

that decision taking cue from a decision 

in Mohammad Khalil Khan v. Mahbub All 

Mian, AIR 1949 PC 78 that cause of 

action determines the jurisdiction of a 

Court. The term "cause of action" though 

nowhere defined is now very well 

understood. It means every fact which will 

be necessary for the plaintiff to prove if 

traversed in order to support his right to 

the judgment. The Court has to delve deep 

and scrutinise the pith and substance of 

the allegations in the plaint constituting 

cause of action in order to determine 

whether the plaintiff could avail of 

remedy in Revenue Court. In the facts of 

the present case, according to the plaint 

allegation, a sale deed is executed in 

favour of the plaintiff on 24-11-81. The 

sale deed in favour of defendant was, 

executed on 17-4-1981. The defendants 

are recorded tenure holders. Even if it be 

presumed that sale deed in favour of the 

defendant was cancelled, the plaintiff 

cannot appropriate it to his advantage by 
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claiming any right unless a declaration 

comes to be made by Revenue Court that 

his sale deed is valid and he is the real 

and bona fide Bhumidhar. In this 

perspective, the pith and substance of the 

cause of action in the, present case is 

declaration of his rights as Bhumidhar. It 

is not a case where after obviating the 

hurdles by cancellation of the void 

document, the name of the original tenure 

holder will be automatically restored by 

ministerial act. It is thus, obvious that the 

plaintiff cannot derive any right unless 

declaration is made by Revenue Court. In 

the instant case, the plaintiff being third 

person, reliance on a subsequent sale 

deed dated 24-11-1981 i.e. about seven 

months, after the execution of the sale 

deed in favour of defendant, he cannot 

claim any relief unless rights of the 

plaintiffs come to be declared as 

Bhumidhari. Before entering into the 

question of cancellation of the void 

document, the Civil Court has to 

adjudicate upon, and make declaration 

whether the sale deed in favour of the 

plaintiff is valid one and this necessarily 

entails declaration of the title of s the 

plaintiff as Bhumidhari. It is not simply 

denial of the title of the defendant itself on 

the basis of the deed but it is declaration 

of title in favour of the plaintiff. In the 

above conspectus, it is only the Revenue 

Court which has jurisdiction to entertain 

the suit and the revisional Court rightly 

concluded that Civil Court has no 

jurisdiction. According to the own 

admission, the plaintiff has not been in 

possession of the portion of land covered 

by the sale deed and by this reckoning, his 

claim of possession could also be 

entertained by Revenue Courts and in 

case, his title is established and if law so 

permits, the decree of possession could 

also be given to him by the Revenue 

Court. From the perusal of the plaint 

allegation, it is amply borne out that the 

cause of action emerging from the 

aforesaid allegations is to seek 

declaration of his rights as Bhumidhar on 

the basis of sale deed dated 24-11-1981 

and unless it is done no relief can be 

granted in his favour. It is not a case of 

removal of hurdle looming over the title 

of the original tenure holders by filing a 

suit for cancellation of void document but 

it is a case of third party who is neither 

executant nor successor."  
 

 18.  In the case of Kamla Prasad v. 

Krishna Kant Pathak reported in (2007) 

4 SCC 213, the Hon'ble Apex Court 

observed as under:-  
 

  "10. The learned counsel for the 

appellant-defendants contended that the 

trial court as well as appellate court were 

right in holding that civil court had no 

jurisdiction to decide the question as to 

ownership of agricultural land and the 

only court which could decide such 

question is Revenue Court and the High 

Court had committed an error in 

reversing the said orders which deserve 

interference by this Court. It was 

submitted that so far as abadi land is 

concerned, the court was right that it 

could be decided by civil court but in 

respect of agricultural land, civil court 

has no jurisdiction. The plaintiff was 

bound to approach Revenue Court under 

the provisions of the Act. It was also 

submitted that the High Court had 

committed an error of law and of 

jurisdiction in not considering the fact 

that the case of the plaintiff in the plaint 

itself was that over and above the 

plaintiff, Defendants 10 to 12 had also 

right in the agricultural land. Such a 

question can be decided only by Revenue 



2 All.                                    Jai Prakash Singh Vs Bachchu Lal & Ors.  1409 

Court in a suit filed under Section 229-B 

of the Act. It was also submitted that when 

the name of the plaintiff was deleted and 

of the purchasers entered in revenue 

records, Revenue Court alone could 

consider the grievance of the plaintiff. It 

was, therefore, submitted that the appeal 

deserves to be allowed by setting aside 

the order passed by the High Court and 

restoring the orders of the courts below.  
  12. Having heard the learned 

advocates for the parties, in our opinion, the 

submission of the learned counsel for the 

appellants deserves to be accepted. So far as 

abadi land is concerned, the trial court held 

that civil court had jurisdiction and the said 

decision has become final. But as far as 

agricultural land is concerned, in our 

opinion, the trial court as well as appellate 

court were right in coming to the conclusion 

that only Revenue Court could have 

entertained the suit on two grounds. Firstly, 

the case of the plaintiff himself in the plaint 

was that he was not the sole owner of the 

property and Defendants 10 to 12 who were 

pro forma defendants, had also right, title 

and interest therein. He had also stated in 

the plaint that though in the revenue record, 

only his name had appeared but Defendants 

10 to 12 have also right in the property. In 

our opinion, both the courts below were right 

in holding that such a question can be 

decided by a Revenue Court in a suit 

instituted under Section 229-B of the Act. 

The said section reads thus: 
  "229-B. Declaratory suit by person 

claiming to be an asami of a holding or part 

thereof.--(1) Any person claiming to be an 

asami of a holding or any part thereof, 

whether exclusively or jointly with any other 

person, may sue the landholder for a 

declaration of his rights as asami in such 

holding or part, as the case may be.  
  (2) In any suit under sub-section 

(1) any other person claiming to hold as 

asami under the landholder shall be 

impleaded as defendant. 
  (3) The provisions of sub-

sections (1) and (2) shall mutatis 

mutandis apply to a suit by a person 

claiming to be a bhumidhar with the 

amendment that for the word ''landholder' 

the words ''the State Government and the 

Gaon Sabha' are substituted therein." 
  13. On second question also, in 

our view, courts below were right in 

coming to the conclusion that legality or 

otherwise of insertion of names of 

purchasers in record-of-rights and 

deletion of name of the plaintiff from such 

record can only be decided by Revenue 

Court since the names of the purchasers 

had already been entered into. Only 

Revenue Court can record a finding 

whether such an action was in 

accordance with law or not and it cannot 

be decided by a civil court. 
  14. In this connection, the 

learned counsel for the appellant rightly 

relied upon a decision of this Court in 

Shri Ram v. Ist ADJ [(2001) 3 SCC 24] . 

In Shri Ram [(2001) 3 SCC 24] A, the 

original owner of the land sold it to B by 

a registered sale deed and also delivered 

possession and the name of the purchaser 

was entered into revenue records after 

mutation. According to the plaintiff, sale 

deed was forged and was liable to be 

cancelled. In the light of the above fact, 

this Court held that it was only a civil 

court which could entertain, try and 

decide such suit. The Court, after 

considering relevant case-law on the 

point, held that where a recorded tenure-

holder having a title and in possession of 

property files a suit in civil court for 

cancellation of sale deed obtained by 

fraud or impersonation could not be 

directed to institute such suit for 

declaration in Revenue Court, the reason 
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being that in such a case, prima facie, the 

title of the recorded tenure-holder is not 

under cloud. He does not require 

declaration of his title to the land. 
  15. The Court, however, 

proceeded to observe: (Shri Ram case 

[(2001) 3 SCC 24] , SCC p. 28, para 7) 
  "The position would be different 

where a person not being a recorded 

tenure-holder seeks cancellation of sale 

deed by filing a suit in the civil court on 

the ground of fraud or impersonation. 

There necessarily the plaintiff is required 

to seek a declaration of his title and, 

therefore, he may be directed to approach 

the Revenue Court, as the sale deed being 

void has to be ignored for giving him 

relief for declaration and possession."  
  16. The instant case is covered by 

the above observations. The lower appellate 

court has expressly stated that the name of the 

plaintiff had been deleted from the record-of-

rights and the names of purchasers had been 

entered. The said fact had been brought on 

record by the contesting defendants and it was 

stated that the plaintiff himself appeared as a 

witness before the mutation court, admitted 

execution of the sale deed, receipt of sale 

consideration and the factum of putting 

vendees into possession of the property 

purchased by them. It was also stated that the 

records revealed that the names of contesting 

defendants had been mutated into record-of-

rights and the name of the plaintiff was 

deleted. 
  17. In the light of the above 

facts, in our opinion, the courts below 

were wholly right in reaching the 

conclusion that such a suit could be 

entertained only by a Revenue Court and 

civil court had no jurisdiction. The High 

Court by reversing those orders had 

committed an error of law and of 

jurisdiction which deserves interference 

by this Court." 

 19.  In the case of Indraj (dead) @ 

Talewar and others v. Smt. Bharpai 

(dead) and others reported in 2015 SCC 

OnLine All 8827 : (2015) 113 ALR 904 : 

(2016) 157 AIC 942 : (2016) 130 RD 

542, this Court observed as under:-  
 

  "6. A perusal of the pleadings as 

well as two judgments make it clear that 

disputed property is agricultural land and 

admittedly only the Revenue Court had 

jurisdiction to decide its title and 

ownership. It is also admitted legal 

position that when consolidation 

proceedings initiate then only 

Consolidation Courts have right to 

determine rights and title of such 

agricultural land under consolidation 

proceedings; and Civil Court had no 

jurisdiction to determine or decide title of 

such agricultural land. The only point of 

disputed between the parties in Lower 

Court was regarding ownership of 

disputed agricultural land. Both the 

parties to dispute claimed there 

ownership on the basis of sale-deeds 

executed in their favour, but it is settled 

legal position that when dispute relating 

to title and ownership of agricultural 

property comes under consolidation 

proceedings then jurisdiction of other 

Courts seizes.  
  7. Pith and substance of the 

dispute between the parties is the 

ownership of agricultural land; and the 

point relating to authority to execute valid 

sale-deed becomes ancillary matter. Since 

main dispute relates to the title of 

agricultural land which is within 

jurisdiction of Consolidation Court, 

therefore the ancillary dispute relating to 

sale-deed regarding them or authority to 

execute the valid sale-deed or about the 

effectiveness of such sale-deed will also 

come within the jurisdiction of 
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consolidation Court in present matter. 

The main dispute between the parties 

relating to ownership and title of disputed 

agricultural property has been finally 

decided in favour of Smt. Bharpai 

(plaintiff of original suit No. 423/1989 

through successors), therefore the 

ancillary dispute regarding authenticity 

and cancellation etc. of sale-deed relating 

to such property will also be dependent 

on the judgment of such main dispute 

finally decided by consolidation Court; 

and after completion of consolidation 

proceedings by competent Revenue Court. 

In such circumstances, ancillary dispute 

relating to relief sought in original suit 

regarding sale-deed in question also 

comes within jurisdiction of competent 

consolidation/Revenue Court." 
 

 20.  In the judgment and order dated 

24.05.2016, passed in the case of 

Chandrika v. Shivnath and others, 

reported as 2016 (132) R.D. 247, by this 

Court observed as under:-  
 

  "5. The counsel for the 

petitioner submitted that on the basis of 

sale-deed dated 5.5.1997, the name of the 

petitioner has been recorded over plots 

488, 487 and 494, which are subject-

matter of sale-deed and he is in 

possession over it. At present, the 

petitioner is a recorded tenure holder and 

in possession of agricultural land i.e. 

plots 488, 487 and 494, which are 

subject-matter of sale-deed as such the 

suit is essentially a suit for declaration of 

title and possession over agricultural 

land. Jurisdiction of Civil Court to try 

such suit is barred under Section 331 of 

U.P. Act No. 1 of 1951. He relied upon 

the judgments Supreme Court in Kamla 

Prasad v. Krishna Kant Path, 

MANU/SC/7086/2007 : (2007) 4 SCC 213 

and judgment of this Court in Kundan 

Singh v. Additional District Judge and 

others, 2009 Rajaswa Nirnay Sangah 59.  
  6. I have considered the 

arguments of the counsel for the 

petitioner and examined the record. In 

order to appreciate the controversy, 

relevant provisions of Civil Procedure 

Code, 1908 and Specific Relief Act, 1963 

are quoted below: 
  9. Courts to try all civil suits 

unless barred.--The Courts shall (subject 

to the provisions herein contained) have 

jurisdiction to try all suits of a civil nature 

excepting suits of which their cognizance 

is either expressly or impliedly barred. 
  31. When cancellation may be 

ordered.--(1) Any person against whom a 

written instrument is void or voidable, 

and who has reasonable apprehension 

that such instrument, if left outstanding 

may cause him serious injury, may sue to 

have it adjudged void or voidable; and 

the Court may, in its discretion, so 

adjudge it and order it to be delivered up 

and cancelled. 
  (2) If the instrument has been 

registered under the Indian Registration 

Act, 1908 (16 of 1908), the Court shall 

also send a copy of its decree to the 

officer in whose office the instrument has 

been so registered; and such officer shall 

note on the copy of the instrument 

contained in his books the fact of its 

cancellation. 
  7. In view of Section 31 of 

Specific Relief Act, 1963, a suit for 

cancellation of sale-deed, void or 

voidable, is a suit of civil nature and can 

be filed before Civil Court and Civil 

Court has jurisdiction to try it under 

Section 9 C.P.C. A Full Bench of this 

Court in Ram Padarath v. Second. ADJ, 

Sultanpur and others, 

MANU/UP/0475/1988 : 1989 RD 21 
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(FB), held suit for cancellation of void 

and voidable sale-deed shall lie in Civil 

Court. This judgment has been approved 

by Supreme Court in Bismillah v. 

Janeshwar Prasad, MANU/SC/0759/1989 

: AIR 1990 SC 540. 
  8. Now question arises that if a 

sale-deed is in respect of agricultural 

land, suit for its cancellation is barred 

under Section 331 of U.P. Act No. 1 of 

1951, relevant part of which is quoted 

below: 
  Section 331. Cognizance of 

suits, etc. under this Act.--(1) Except as 

provided by or under this Act, no Court 

other than a Court mentioned in column 4 

of Schedule II shall notwithstanding 

anything contained in the Civil Procedure 

Code, 1908 take cognizance of any suit, 

application or proceeding mentioned in 

column 3 thereof or a suit application or 

proceeding based on a cause of action in 

respect of which any relief could be 

obtained by means of any such suit or 

application.  
  9. Under Section 331, 

jurisdiction of Civil Court is expressly 

barred for the suits mentioned in Column 

3 of Schedule II of U.P. Act No. 1 of 1951 

and impliedly barred for a suit based on a 

cause of action, in respect of which, relief 

could be obtained by revenue Court 

(mentioned in column 4 of Schedule II). 

Column 3 of Schedule II of U.P. Act No. 1 

of 1951 does not provide for a suit for 

cancellation of sale-deed of agricultural 

land as such Section 331(1) does not 

expressly bar a suit for cancellation of 

sale-deeds. 
  10. Now it has to be examined 

as to whether suit for cancellation of a 

sale-deed is impliedly barred as the 

required relief based on the cause of 

action in the suit could be obtained from 

revenue Court. It is the cause of action, 

which determines jurisdiction of a Court. 

Cause of action means the facts which 

will be necessary for the plaintiff to prove, 

in order to obtain decree. Supreme Court 

in Bismillah v. Janeshwar Prasad, 

MANU/SC/0759/1989 : AIR 1990 SC 540, 

held that in order to determine the precise 

nature of the action, the pleadings should 

be taken as a whole. If as, indeed, is done 

by High Court the expression 'void' 

occurring in the plaint as descriptive of 

the legal status of the sales is made the 

constant and determinate and what is 

implicit, in the need for cancellation as 

the variable and as inappropriate to a 

plea of nullity, equally, converse could be 

the position. The real point is not the 

stray or loose expressions which abound 

in inartistically drafted plaints, but the 

real substance of the case gathered by 

construing pleadings as a whole. It is said 

"Parties do not have the farsight of 

prophets and their lawyers the 

draftsmanship of a Chalmers". 
  11. In Church of North India v. 

Lavajibhai Ratanjibhai, 

MANU/SC/2531/2005 : (2005) 10 SCC 

760, held that a plea of bar to jurisdiction 

of a Civil Court must be considered 

having regard to the contentions raised in 

the plaint. For the said purpose, 

averments disclosing cause of action and 

the reliefs sought for therein must be 

considered in their entirety. The Court 

may not be justified in determining the 

question, one way or the other, only 

having regard to the reliefs claimed de-

hors the factual averments made in the 

plaint. The rules of pleadings postulate 

that a plaint must contain material facts. 
  With a view to determine the 

question as regards exclusion of 

jurisdiction of the Civil Court in terms of 

the provisions of the Act, the Court has to 

consider what, in substance, and not 
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merely in form, is the nature of the claim 

made in the suit and the underlying object 

in seeking the real relief therein. If for the 

purpose of grant of an appeal, the Court 

comes to the conclusion that the question 

is required to be determined or dealt with 

by an authority under the Act, the 

jurisdiction of the Civil Court must be 

held to have been ousted. The questions 

which are required to be determined are 

within the sole and exclusive jurisdiction 

of the authorities whether simple or 

complicated.  
  12. Full Bench of this Court in 

Ram Awalamb v. Jata Shankar, 

MANU/UP/0100/1969 : AIR 1969 All 526 

(FB), held that (a) where on the basis of 

cause of actionument which made him to 

approach the Court of law and in such 

case he can also claim ancillary relief 

even though the same can be granted by 

the revenue Court. 
  15. So far as the arguments that 

on the basis of sale-deed dated 5.5.1997, 

the name of the petitioner has been 

recorded over plots 488, 487 and 494, 

which are subject-matter of sale-deed and 

he is in possession over it and the suit, is 

essentially a suit for declaration of title 

and possession over agricultural land, is 

concerned, title of the plaintiff is admitted 

on the date of sale-deed. In case sale-deed 

is canceled, there will be no requirement 

for declaration of the title of the plaintiff. 

Relief for ejectment of the petitioner and 

possession of the plaintiff being an 

ancillary relief can be granted by Civil 

Court also as held by this Court in Ram 

Awalamb's case (supra). The case law 

relied by the counsel for the petitioner, 

are applicable where declaration of title 

would be necessary for grant of relief to 

the plaintiff, while in this case, as stated 

above, title of the plaintiff on the date of 

sale-deed is admitted and cancellation of 

sale-deed is main relief. Supreme Court in 

Suraj Bhan v. Financial Commr., 

MANU/SC/7303/2007 : (2007) 6 SCC 

186, held that it is well-settled that an 

entry in revenue records does not confer 

title on a person whose name appears in 

record-of-rights. Entries in the revenue 

records or jamabandi have only "fiscal 

purpose" i.e. payment of land revenue, 

and no ownership is conferred on the 

basis of such entries. So far as title to the 

property is concerned, it can only be 

decided by a competent Civil Court. In 

view of the aforesaid discussions, the 

impugned orders do not suffer from any 

illegality. The petition has no merit and is 

dismissed.", the main relief is cognizable 

by a revenue Court, the suit would be 

cognizable by revenue Court only. The 

ancillary relief would be immaterial for 

determination of proper forum for the 

suit. (b) Where on the basis of cause of 

action, main relief is cognizable by a Civil 

Court, the suit would be cognizable by 

Civil Court only. The ancillary relief 

which could be granted by revenue Court 

may also be granted by Civil Court. 
  (Paragraph-90) A document 

under which the plaintiffs share also 

purports to have been transferred by a 

person not authorized to do so, can be 

canceled through Court to the extent of 

the plaintiffs share and after a decree has 

been passed in his favour, information 

regarding the same has to be sent to the 

registration department for making a note 

in their register. To have the document 

adjudged void or voidable, the suit 

provided under Section 31 of Specific 

Relief Act, 1963 cannot be considered to 

be altogether unnecessary because after 

lapse of several years, the unchallenged 

existence of such document can cause 

serious difficulty to the plaintiff in 

establishing his title to the land. The 
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plaintiff is not bound to ask for mere 

declaration of his title in respect of the 

land when he could pray for cancellation 

of the entire sale-deed.  
  13. Thus cancellation of a 

registered sale-deed has been held to be 

main relief as cause of action for the suit, 

is the sale-deed. The present suit has been 

filed for cancellation of sale-deed dated 

5.5.1997. Mutation order, on its basis, 

directing to record the name of the 

petitioner is a consequential action based 

on sale-deed. So long as a registered sale-

deed is not cancelled by Civil Court, 

revenue Court will be bound to respect it 

and will not able to ignore it as held by 

Full Bench of this Court in Ram Nath v. 

Munna, 1976 RD 220 (FB). 
  14. Arguments of the counsel for 

the petitioner is on the allegations made 

in the plaint, sale-deed dated 5.5.1997 is 

a void document and can be ignored by 

revenue Court. Supreme Court in 

Bismillah v. Janeshwar Prasad, 

MANU/SC/0759/1989 : AIR 1990 SC 540, 

held that as suit or action for cancellation 

of void document will generally lie in the 

Civil Court and a party cannot be 

deprived of his right of getting this relief 

permissible under law except when a 

declaration of right or status and a tenure 

holder is necessarily needed in which 

event relief for cancellation will be 

surplusage and redundant. A recorded 

tenure holder having prima facie title in 

his favour can hardly be directed to 

approach the revenue Court in respect of 

seeking relief for cancellation of a void 

document which made him to approach 

the Court of law and in such case he can 

also claim ancillary relief even though the 

same can be granted by the revenue 

Court. 
  15. So far as the arguments that 

on the basis of sale-deed dated 5.5.1997, 

the name of the petitioner has been recorded 

over plots 488, 487 and 494, which are 

subject-matter of sale-deed and he is in 

possession over it and the suit, is essentially a 

suit for declaration of title and possession 

over agricultural land, is concerned, title of 

the plaintiff is admitted on the date of sale-

deed. In case sale-deed is canceled, there will 

be no requirement for declaration of the title 

of the plaintiff. Relief for ejectment of the 

petitioner and possession of the plaintiff being 

an ancillary relief can be granted by Civil 

Court also as held by this Court in Ram 

Awalamb's case (supra). The case law relied 

by the counsel for the petitioner, are 

applicable where declaration of title would be 

necessary for grant of relief to the plaintiff, 

while in this case, as stated above, title of the 

plaintiff on the date of sale-deed is admitted 

and cancellation of sale-deed is main relief. 

Supreme Court in Suraj Bhan v. Financial 

Commr., MANU/SC/7303/2007 : (2007) 6 

SCC 186, held that it is well-settled that an 

entry in revenue records does not confer title 

on a person whose name appears in record-

of-rights. Entries in the revenue records or 

jamabandi have only "fiscal purpose" i.e. 

payment of land revenue, and no ownership is 

conferred on the basis of such entries. So far 

as title to the property is concerned, it can 

only be decided by a competent Civil Court. In 

view of the aforesaid discussions, the 

impugned orders do not suffer from any 

illegality. The petition has no merit and is 

dismissed." 
 

 21.  In the case of Banshi Dhar v. 

Sheela Devi and others in S.A. No. 279 

of 2019, reported in 2016 (132) R.D. 

3:(2016) 3 AWC 3192: (2017) 4 ALJ 177, 

this Court observed as under:-  
 

  "11. In Kamla Prasad v. Kishna 

Kant Pathak, (2007) 4 SCC 213 the Apex 

Court had held as under:  
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  "16. The instant case is covered 

by the above observations. The lower 

appellate court has expressly stated that 

the name of the plaintiff had been deleted 

from the record-of-rights and the names 

of purchasers had been entered. The said 

fact had been brought on record by the 

contesting defendants and it was stated 

that the plaintiff himself appeared as a 

witness before the mutation court, 

admitted execution of the sale deed, 

receipt of sale consideration and the 

factum of putting vendees into possession 

of the property purchased by them. It was 

also stated that the records revealed that 

the names of contesting defendants had 

been mutated into record-of-rights and 

the name of the plaintiff was deleted.  
  17. In the light of the above 

facts, in our opinion, the courts below 

were wholly right in reaching the 

conclusion that such a suit could be 

entertained only by a Revenue Court and 

civil court had no jurisdiction. The High 

Court by reversing those orders had 

committed an error of law and of 

jurisdiction which deserves interference 

by this Court." 
  12. In Azhar Hasan & others vs. 

District Judge, Saharanpur & others, 

1998 (34) A. L.R. 152 (SC) full bench of 

Apex Court has held: 
  "On reading the plaint and on 

understanding the controversy, we get to 

the view that whether those persons who 

succeeded the recorded tenants, were 

rightly recorded as tenants or not, was a 

question determinable by the Revenue 

Authorities. Besides that, the sale deed 

which has been questioned on the basis of 

fraud, was not executed by the plaintiffs 

but by others, and they were not parties 

thereto so as to allege the incidence of 

fraud, In these circumstances, we are of 

the view that the plaint was rightly 

returned to the plaintiffs. They are even 

now at liberty to approach the Revenue 

authorities and claim deduction of time 

spent in these proceedings, in computing 

limitation for the purposes of the suit."  
  13. In present case, admittedly, 

plaintiff/appellant is not a recorded 

tenure-holder of disputed agricultural 

land whereas earlier defendant no.-1 was 

recorded, and after execution of gift-deed 

in question the the proceedings of 

mutation of defendants no. 4 & 5 over the 

disputed property in revenue records is 

pending, in which plaintiff-appellant is 

participating. Therefore, granting of any 

relief in present matter would involve 

adjudication of an issue relating to co-

parcenary right in agricultural land and 

jurisdiction of the Court as held in Sri 

Ram's case (Supra). Since declaration of 

title and right of share of disputed 

agricultural land is necessary pre-

condition involved for grant of relief 

sought by plaintiff/appellant, therefore, as 

it is held by Apex Court in Sri Rams' case 

(supra), plaintiff cannot get any relief 

unless his rights are declared by the 

revenue court. Pith and substance of the 

present dispute involves the declaration of 

bhumidhari rights of plaintiff/appellant; 

therefore the relief sought by him even in 

the garb of relief of cancellation of gift-

deed, cannot be granted by the civil court. 
  14. No relief of declaration of 

ownership of agricultural land 

specifically sought in plaint, but in 

essence the claim of plaintiff was based 

on his ownership right of the disputed 

land, while the plea of defendant was that 

plaintiff was not owner of the property. 

Then adjudication of title of land in 

substance was the main question involved 

in the suit, although, it was not expressly 

prayed for in plaint. Therefore, in 

substance, when the main question 
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involved for adjudication in this case 

relates to declaration of right or title then 

suit would lie in revenue court and not in 

civil court. Therefore, in such mattrt the 

jurisdiction of civil court is barred under 

Section 331 of UPZA & LR Act. This 

provision of Section 331 is attracted when 

in substance main question to be 

determined for resolving dispute between 

parties relates to declaration of rights or 

title of agricultural land. 
  15. In Ram Padarath vs. Second 

Addl. District Judge, Sultanpur, 1989 

R.D. 21 the Full Bench of this Court had 

held as Under: 
  "It is the alleged injury or the 

apprehended injury or cloud on the right 

and title of a person by some action on 

the part of any other person, or 

interference or attempt to interfere or 

encroach upon the right and title of a 

person over a particular property by any 

positive or negative act or declaration 

etc., which give a suitor cause of action to 

approach a court of law for relief or 

reliefs against the same. The dispute as to 

jurisdiction arises when more than one 

reliefs are claimed in an action on the 

same cause of action one of which can be 

granted by a civil court. If the principle of 

real relief can be granted by the revenue 

court, then the ancillary relief or the relief 

which flows out from the principal relief 

can also be granted by the revenue court 

notwithstanding that --then all the reliefs 

can be granted by the civil court and if 

things are in reverse direction then all the 

relief can be granted by the civil court, 

but if the so-called main relief is 

redundant or mere suplusage then it is the 

real relief involved in the matter which 

may or may not have been claimed as 

ancillary relief will determine the 

jurisdiction of the court which is to 

entertain a particular action. Even if a 

plaint or application is couched in such a 

language so as to oust jurisdiction of a 

particular court then it is the cause of 

action which would determine the forum 

for entertaining the said action and not 

the so called relief claimed."  
  16. In fact for an adjudication of 

an issue relating to jurisdiction the 

averments contained in the plaint have to 

be taken in their entirety. The effort of the 

court has to be to gathered from the pith 

and substance of what is alleged in the 

plaint. The pith and substance of the 

plaint in the instant case necessarily 

involved the adjudication of the question 

as to whether the plaintiff was or not the 

co-bhumidhar of the land in dispute. The 

plaintiff was not recorded in the revenue 

papers and the entry stood in favour of 

the defendants. Obviously, therefore, the 

plaintiff had to seek a declaration in his 

favour. Moreover, the absence of the 

names of the plaintiff in the revenue 

record necessitates an action for 

declaration on the part of the plaintiff 

because the entries may not be set right 

without such declaration being asked for 

and given as contemplated under Section 

229-B of the U.P. Zamindari Abolition 

and Land Reforms Act. There can be no 

escape therefore, from the conclusion that 

upon the cause of action set up in the 

plaint, the suit would lie for declaration in 

the revenue court under Section 229-B of 

the U.P. Act No.1 of 1951. 
  20. Apart from it, as discussed 

and held earlier, civil court had no 

jurisdiction to grant the main relief of 

declaration of title and coparcenary right 

of agricultural land. Therefore, suit is 

liable to be dismissed on this ground 

alone. 
  21. On examination of the 

reasoning recorded by the trial court, 

which are affirmed by the learned first 
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appellate court in first appeal, I am of the 

view that the judgments of the trial court 

as well as the first appellate court are 

well reasoned and are based upon proper 

appreciation of the entire evidences on 

record. No perversity or infirmity is found 

in the concurrent findings of fact recorded 

by the trial court that has been affirmed 

by the first appellate court to warrant 

interference in this appeal. No question of 

law, much less a substantial question of 

law, was involved in the case before the 

this Court. None of the contentions of the 

learned counsel for the appellant- 

plaintiffs can be sustained." 
 

 22.  This Court has also taken note of 

the judgment passed by the Hon'ble Apex 

Court in the case of Pyarelal v. 

Shubhendra Pilania, (2019) 3 SCC 692 : 

(2019) 2 SCC (Civ) 393 : 2019 SCC 

OnLine SC 98. The Apex Court after 

considering Section 9 of the Code of Civil 

Procedure, Section 88, 207 and 256 of the 

Rajasthan Tenancy Act, 1955 and Section 

331 of the Uttar Pradesh Zamindari 

Abolition and Land Reforms Act, 1950, 

observed to the effect that jurisdiction to 

declare khatedari rights exclusively vests 

with the Revenue Court and only after 

declaration of rights by the Revenue 

Court the suit would be maintainable 

before the Civil Court. While 

holding/observing on the issue of 

jurisdiction of the Revenue Court and/or 

Civil Court the Hon'ble Apex Court also 

considered the judgment passed in the 

case of Ram Vs. Additional District 

Judge, (2001) 3 SCC 24. The relevant 

paragraphs on reproduction reads as 

under:-  
 

  22. The appellant has prayed 

that the gift deed dated 10-2-2011 be 

declared void to the extent of the share 

claimed by the appellant and that 

Respondents 1 to 5 be restrained from 

alienating the share of the appellant. The 

civil court may decree the relief prayed 

only if it is first determined that the 

appellant is entitled to khatedari rights in 

the suit property. Under the provisions of 

the Tenancy Act, the jurisdiction to 

declare khatedari rights vests exclusively 

with the Revenue Court. Only after such 

determination may the civil court proceed 

to decree the relief as prayed. The 

Explanation to Section 207 clarifies that if 

the cause of action in respect of which 

relief is sought can be granted only by the 

Revenue Court, then it is immaterial that 

the relief asked from the civil court is 

greater than, or in addition to or not 

identical with the relief which the 

Revenue Court would have granted. In 

view of this matter, the civil court may not 

grant relief until the khatedari rights of 

the appellant have been decreed by a 

Revenue Court.  
  23. A claimant whose khatedari 

rights have been decreed by a Revenue 

Court is however on a different footing 

from a claimant whose khatedari rights 

are pending adjudication by a Revenue 

Court. Where the khatedari rights are yet 

to be decreed, a claimant must first 

approach the Revenue Court. The relief to 

declare the gift deed void and to restrain 

Respondents 1 to 5 from interfering with 

or alienating the property vesting in a 

civil court may be sought for in a suit by a 

claimant in whom khatedari rights have 

been decreed by a Revenue Court.  
  24. In Ramv.Addl. District 

Judge[Ramv.Addl. District Judge, (2001) 

3 SCC 24] , a suit was filed before the 

civil court for the cancellation of a sale 

deed of an agricultural land on the 

grounds of fraud and impersonation. The 

defendant contended that the suit is 
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barred by Section 331 of the Uttar 

Pradesh Zamindari Abolition and Land 

Reforms Act, 1950 which reads thus:  
  "331.Cognizance of suits, etc. 

under this Act.--(1) Except as provided 

by or under this Act no court other than a 

court mentioned in Column 4 of Schedule 

II shall, notwithstanding anything 

contained in the Civil Procedure Code, 

1908 (V of 1908), take cognizance of any 

suit, application, or proceedings 

mentioned in Column 3 thereof, or of a 

suit, application or proceedings based on 

a cause of action in respect of which any 

relief could be obtained by means of any 

such suit or application:  
  Explanation.--If the cause of 

action is one in respect of which relief 

may be granted by the Revenue Court, it 

is immaterial that the relief asked for 

from the civil court may not be identical 

to that which the Revenue Court would 

have granted."  
  25. The question before this 

Court was whether a recorded tenure-

holder having prima facie title in his 

favour and in possession was required to 

file a suit in the Revenue Court, or where 

the civil court had jurisdiction to 

entertain and decide the suit seeking relief 

of cancellation of a void document. 

Upholding the jurisdiction of the civil 

court to try the suit, a two-Judge Bench of 

this Court differentiated between a 

recorded tenure-holder, and an 

unrecorded tenure-holder with the 

following observations: (Ram 

case[Ramv.Addl. District Judge, (2001) 3 

SCC 24] , SCC p. 28, para 7)  
  "7. ... we are of the opinion that 

where a recorded tenure-holder having a 

prima facie title and in possession files 

suit in the civil court for cancellation of 

sale deed having been obtained on the 

ground of fraud or impersonation cannot 

be directed to file a suit for declaration in 

the Revenue Court, the reason being that 

in such a case, prima facie, the title of the 

recorded tenure-holder is not under 

cloud. He does not require declaration of 

his title to the land. The position would be 

different where a person not being a 

recorded tenure-holder seeks cancellation 

of sale deed by filing a suit in the civil 

court on the ground of fraud or 

impersonation. There necessarily the 

plaintiff is required to seek a declaration 

of his title and, therefore, he may be 

directed to approach the Revenue Court, 

as the sale deed being void has to be 

ignored for giving him relief for 

declaration and possession."  
  26. Though the above principles 

emerge in the context of the bar under 

Section 331 of the Uttar Pradesh 

Zamindari Abolition and Land Reforms 

Act, 1950, the logic of the judgment 

extends to the bar under Section 207 read 

with Section 256 of the Tenancy Act. A 

recorded khatedar stands on a different 

footing compared to a claimant seeking a 

decree of their khatedari rights. A 

claimant seeking a decree of khatedari 

rights is barred from filing a suit in the 

civil court prior to their khatedari right 

being decreed by a Revenue Court when 

the relief sought for by the civil court 

includes a determination of khatedari 

rights."  
 

 23.  From the various 

authorities/judgments referred 

hereinabove, the position which culled out 

in regard to the questions framed by this 

Court is as under:-  
 

 24.  If a person who questions sale 

deed executed or purported to be executed 

by him in respect of agricultural land can 

file the suit for its cancellation before 
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Civil Court, if it is alleged by him that the 

sale deed is void or voidable on the 

ground of fraud, coercion, undue 

influence, misrepresentation or 

impersonation. Similarly sale deed 

executed or purported to be executed by 

predecessor-in-interest of a plaintiff can 

also be challenged by him before civil 

court on the same grounds. However, in 

such a situation, it is necessary that 

immediately before the execution of the 

sale deed, the plaintiff or his predecessor-

in-interest must undisputedly be recorded 

in the revenue records.  
 

 25.  If sale deed executed by a person 

is challenged by another person on the 

ground that even though immediately 

before the sale deed only the name of 

vendor/vendors was undisputedly 

recorded in the revenue records, still 

plaintiff had a right in the revenue 

records, still plaintiff had a right in the 

said land, then such suit is not 

maintainable before Civil Court, as it 

primarily involves question of declaration 

of right in the agricultural land. In such a 

situation, it is not actually the sale deed 

and state of affairs coming in existence by 

execution of the sale deed which is being 

challenged. The challenge in such a 

situation in real sense is to the position 

and affairs in existence immediately 

before the execution of the sale deed. If a 

person asserts that apart from the recorded 

tenure-holder he also has got a right in the 

agricultural land then his only remedy lies 

in filing a suit for declaration before the 

Revenue Court.  
 

 26.  Now coming to the facts of the 

case, from the pleading on record, it 

appears that Original Suit No. 176 of 

1998 was initially filed for permanent 

injunction restraining the defendants from 

interfering in the possession of the 

plaintiffs and also for restraining the 

defendants from alienating the property in 

issue in suit. Subsequently, the suit/plaint 

was amended and the relief for 

cancellation of sale deed dated 

09.02.1988 executed by defendant no. 

1/Smt. Ram Rani in favour of defendant 

no. 2/Bachchu Lal/opposite party no. 1 

was added/incorporated. Relevant to state 

here that the property in suit is 

agricultural land/property, of which the 

sale deed dated 09.02.1988 was executed.  
 

 27.  Initially the suit was filed by 

Nirvikar Singh and Arjun Singh. During 

the pendency of the suit both the 

plaintiffs, who filed the suit, expired and 

in place of them the legal 

representative/heirs were substituted.  
 

 28.  One legal heir of Late Nirvikar 

Singh, who filed the present writ petition, 

namely Jai Prakash Singh expired during 

the pendency of the present writ petition 

and pursuant to the order of this Court 

dated 14.05.2018, the name of legal heirs 

of Jai Prakash Singh, were substituted on 

16.05.2018.  
 

 29.  In the suit for the reliefs sought 

for permanent injunction and cancellation 

of sale deed dated 09.02.1988, it has been 

stated that the defendant no. 1 Smt. Ram 

Rani wife of Durga Prasad was the 

maternal aunt of the Banchchu 

Lal/opposite party no. 1 and on account of 

poor financial condition of Durga Prasad 

the defendant no. 1/Smt. Ram Rani started 

living with the mother of Bachchu Lal, 

who is the real sister of defendant no. 

1/Smt. Ram Rani. Subsequently, the 

defendant no. 1/Smt. Ram Rani started 

living with Mewa Lal, who was neighbor 

of Banchchu Lal, for the purposes of her 
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maintenance. It has also been stated in 

plaint that the defendant no. 1 was 

caring/looking after Mewa Lal. Wife of 

Mewa Lal was expired prior to his death. 

Mewa Lal expired issueless. After the 

death of Mewa Lal the name of defendant 

no. 1 was mutated in the revenue record 

with respect to the property in suit. The 

plaintiffs, who were the successors of the 

Mewa Lal, as per plaint averments, never 

objected with respect to mutation of name 

of defendant no. 1 in revenue record in 

place of Mewa Lal keeping in view the 

fact that the defendant no. 1 served Mewa 

Lal, the predecessor of the plaintiffs, as 

well as considering that the mutation is 

only for the purposes of social and 

finance security and defendant no. 1 

would possess the property in suit till her 

death with permission of defendant no. 3 

to 13. The defendant sold the property in 

suit by executing a sale deed dated 

09.02.1988 in favour of Bachchu 

Lal/defendant no. 2/opposite party no. 1 

without any right, title or interest in the 

property of Mewa Lal.  
 

 30.  From the averments made in the 

plaint, it is evident that at the time of 

execution of sale deed dated 09.02.1988, 

the property in suit was in the name of 

Smt. Ram Rani in the revenue records and 

plaintiffs were not recorded tenure holder, 

at that point of time, nor they were in.  
 

 31.  From the record, it appears that 

in the Written Statement, a plea to the 

effect that the suit involves declaration of 

title and therefore it should have been 

filed before the Revenue Court and not in 

the Civil Court thus Civil Suit is not 

maintainable. This plea has been taken in 

paragraph 24 of Written Statement of 

defendant no. 2, which is on record as 

Annexure No. 4 to the writ petition. It has 

also been stated in the Written Statement 

that the plaintiffs have no 

right/title/interest in the property in suit 

and they are not in possession of the 

same.  
 

 32.  In view of the plea of 

maintainability of the suit taken in the 

Written Statement, the issue no. 1, as 

mentioned hereinabove, was framed by 

the Trial Court i.e. Civil Judge (Junior 

Division), North, Unnao, which was to 

the effect that "whether this Court has no 

jurisdiction to try and hear the suit".  
 

 33.  The Trial Court vide order dated 

15.03.2001 decided the issue no. 1 against 

the plaintiffs and in favour of the 

defendants and directed to return the 

plaint, under Order 7 Rule 1, for 

presenting it before competent Court. The 

Trial Court while deciding the issue no. 1 

considered the facts and reliefs sought in 

the plaint and on due consideration came 

to conclusion that the suit is in fact is for 

declaration of title/rights and possession 

over the agricultural land/property in suit.  
 

 34.  Aggrieved by the order dated 

15.03.2001, the Misc. Civil Appeal No. 

21 of 2001 was filed by Jai Prakash Singh 

(now deceased), original petitioner, and 

by the detailed judgment and order dated 

05.03.2002, the District Judge, Unnao 

dismissed the appeal with costs. The said 

order was passed after considering the 

allegations/averments made in the plaint. 

The learned District Judge held that the 

suit involves the declaration of title of the 

agricultural land under the garb of relief 

of permanent injunction. The learned 

District Judge while dismissing the appeal 

also recorded a finding that the recorded 

tenure holder has executed the sale deed 

and the relief of cancellation of sale deed 
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has been sought by way of amendment. 

The learned District Judge while 

dismissing the appeal also considered the 

judgment passed by this Court in the case 

of Indra Pal(Supra).  
 

 35.  Assailing the impugned orders 

dated 15.03.2001 and 05.03.2002, the 

learned counsel for the petitioner 

submitted that the impugned orders are 

liable to be interfered by this Court as 

both the Courts below have failed to 

consider the scope/jurisdiction of the 

Civil Court keeping in view the 

provisions as envisaged in Section 9 of 

the CPC and Section 31 of the Specific 

Relief Act, 1963 as well as the reliefs 

sought in the suit i.e. for permanent 

injunction and cancellation of sale deed. 

In support of his submissions the counsel 

for petitioner Sri R.P. Singh placed 

reliance on the judgments, which have 

already referred hereinabove.  
 

 36.  Per contra, learned counsel Sri 

Abhisht Saran and Sri Rahul Kumar 

Kashyap, who appears for opposite party 

no. 1, submitted that there is no illegality 

in the impugned orders dated 05.03.2001 

and 15.03.2002, passed by both the 

Courts below as the same have been 

passed after considering the averments 

made in the plaint to the effect that the 

sale deed has been executed by the 

recorded tenure holder and the plaintiffs 

are not recorded tenure holders of the suit 

property and accordingly the Courts 

below came to the conclusion that in fact 

relief of declaration of right/title/interest 

over the property in issue is involved, 

which is agricultural property. The 

reliance has been placed on the 

judgments, already referred hereinabove. 

In addition, it has also been submitted 

declaration to the effect that the transfer is 

void amounts to cancellation of transfer 

deed and as such the declaration of 

right/title/interest by the Revenue Court 

would suffice. In this regard reliance has 

been placed on the judgment of Suhrid 

Singh @ Sardool Singh Vs. Randhir 

Singh, reported in (2010) 12 SCC 112 

and J. Vasanthi Vs. N. Ramani 

Kanthammal, reported in (2017) 11 SCC 

852, wherein the Hon'ble Apex Court has 

observed that "Where the executant of a 

deed wants it to be annulled, he has to 

seek cancellation of the deed. But if a 

non-executant seeks annulment of a deed, 

he has to seek a declaration that the deed 

is invalid, or non est, or illegal or that it is 

not binding on him."  
 

 37.  Considered the submissions 

made by the counsel for the respective 

parities and perused the record.  
 

 38.  From the record particularly the 

averments made in the plaint, it is evident 

that at the time of execution of sale deed 

dated 09.02.1988, the property in suit was 

in the name of Smt. Ram Rani in the 

revenue records and plaintiffs were not 

recorded tenure holder. The executant of 

the deed was in possession of the property 

in suit (agricultural land). It also appears 

from the averments made in the plaint that 

in fact the main relief sought in the suit is 

for cancellation of sale deed by the non 

executants of sale deed and the persons, 

who at the time of execution of sale deed 

were not recorded tenure holder. Thus, 

this Court is of the view that in fact the 

declaration of right/title/interest is 

involved in the present case.  
 

 39.  In view of the above, the finding 

given by this Court as well as the 

conclusion given with respect to 

jurisdiction of Revenue/Civil Court and 
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the recent judgment of the Hon'ble Apex 

Court in the case of Pyarelal (supra) this 

Court is of the view that in the instant 

case the suit would lie before the Revenue 

Court.  
 

 40.  For the forgoing reasons, the 

impugned orders dated 15.03.2001 and 

05.03.2002 are not liable to be interfered 

with.  
 

 41.  Accordingly, this Court finds 

that the writ petition lacks merit.  
 

 42.  Hence, the writ petition is 

dismissed with no order as to costs.  
---------- 
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(Delivered by Hon’ble Anil Kumar, J.) 
 

 1.  Heard Shri Virendra Mishra, 

learned counsel for the appellant and Shri 

Akhter Abbas, learned counsel for the 

respondent.  
 

 2.  Facts in brief of the present case 

are that when father of the claimant, late 

Achit Kumar Jain, aged about 52 years, 

s/o late Pratap Chand Jain and mother of 

the complainant, Smt. Vidha Jain, w/o 

late Achit Kumar Jain, r/o Jail Road, 

Aara, District-Bhojpur, Bihar were 

coming from Lucknow by Indica Car 

bearing No.B.R. 3 B-1011, which was 

driven by a driver/Lallan Rajak, they met 

with an accident which took place at 

about 9:15 a.m. on 22.07.2003 at Village-

Hauj, within the jurisdiction of P.S.-

Jafrabad, District-Jaunpur (U.P.) due to 

rash and negligent driving of driver of 

Roadways Bus having Registration 

No.U.P. 65 R-2789, as a result of which, 

the driver of Indica Car/Lallan Rajak and 

Achit Kumar Jain sustained grievous 

injuries and died on the spot whereas Smt. 

Vidha Jain, while taking her to hospital, 

also died on the way. In this regard, F.I.R. 

was lodged and was registered as Case 

Crime No.432 of 2003 under Sections-

279, 304A, 227, 338 I.P.C. at P.S.-

Jafarabad, District-Jaunpur.  
 

 3.  The deceased/late Anchit Kumar 

Jain and Vidha Jain were businessman 

and their monthly income was of 

Rs.15,000/- and 10,000/- respectively 

from the different sources. The claimant 

is legal heir of the deceased and is entitled 

for compensation.  
 

 4.  In view of the above said facts, a 

Claim Petition No.02 of 2004 (Abhishek 

Jain vs. Chedilal) under Section 166 of 

Motor Vehicles Act, 1966 was filed 

before the Motor Accident Claims 

Tribunal/Additional District Judge, Court 

No.1, Lucknow.  
 

 5.  U.P. State Road Transport 

Corporation/opposite party no.2 in the 

claim petition, had filed written statement 

in which plea was taken that the accident 

did not take place due to rash and 

negligent driving of the driver of the 

Roadways Bus, rather the same took place 

due to rash and negligent driving of driver 

of Indica Car.  
 

 6.  The Tribunal, in order to decide 

the controversy involved in the claim 

petition, framed the following issues :-  
 

  "क्ा जदनािंक २२-०७-२००३ को  मय 

करीब ९:१५ बिे  ुबह थथान ग्राम हौि, मुख्य मागच 

थाना - िफराबाद, जिला-िौनपुर पर ब   िंख्या -यू. 

पी. ६५ आर - २७८९ रोडवेि ब  के चालक द्वारा ब  

को तेिी व लापरवाही  े चलाते हुए अजचत कुमार 

िैन व श्रीमती जवधा िैन की इल्दण्डका कार में िोरदार 

टक्कर मार जदया जि के पररणाम स्वरुप इल्दण्डका 

कार में बैठे अजचत कुमार िैन व श्रीमती जवधा िैन 

की मृतु्य हो गयी ? यजद हािं तो प्रभाव ?  

 

  क्ा याजचका इल्दण्डका कार व अन्य 

टरक  िं.-डी. एल. बी. ओ. माजलक तथा बीमा 

किं पनी को पक्षकार न बनाये िाने के कारण 

दोर्पूणच है, यजद हााँ तो प्रभाव ?  

 

  क्ा उपरोक्त दुघचटना इल्दण्डका कार 

चालक की योगदायी उपेक्षा के कारण हुई, 

यजद हााँ तो प्रभाव ?  
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  क्ा जवपक्षी  िंख्या -३ श्रीमती  ी. 

पी. िैन मृतकगण की पुत्री होने के कारण 

प्रजतकर की धनराजश पाने की अजधकारी है, 

यजद हााँ तो प्रभाव ?  

 

  क्ा याची प्रजतकर की धनराजश पाने 

का अजधकारी है, यजद हााँ तो जकतनी एविं जक  

जवपक्षी  े ?"  

 

 7.  On the basis of the evidence and 

material on record, the Tribunal by means 

of the judgment dated 09.02.2012, 

allowed the claim petition. The operative 

portion reads as under :-  

 

  "याची की याजचका जवपक्षीगण के 

जवरुद्ध २,७३,०००/- रूपये (दो लाख जतहत्तर 

हिार रूपये मात्र) प्रजतकर हेतु पृथक - पृथक 

एविं  िंयुक्त रूप  े स्वीकार की िाती है | याची 

एविं जवपक्षी  िंख्या -३ इ  धन राजश पर ६ 

प्रजतशत  ाधारण वाजर्चक ब्याि याजचका 

प्रसु्तत करने के जदनािंक  े अदायगी के जदनािंक 

तक प्राप्त करें गे | जवपक्षीगण द्वारा उक्त 

प्रजतकर की धनराजश मय ब्याि आि  े दो 

माह के अिंदर अदा की िाय |  

 

  प्राप्त धनराजश में  े याची अजभरे्क 

कुमार िैन को १,३६,५००/- रूपये तथा जवपक्षी 

 िंख्या-३ श्रीमती  ी. पी. िैन को १,३६,५००/- 

रूपये प्राप्त होगा जि मे  े याची अजभरे्क 

कुमार िैन व जवपक्षी  िंख्या-३ श्रीमती  ी. पी. 

िैन प्रते्यक द्वारा ८२,०००/- रूपये जक ी 

राष्टीयकृत बैंक के पााँच वर्ीय  ावजध िमा 

योिना में िमा जकया िायेगा तथा शेर् 

धनराजश का भुगतान उन्हें नकद चेक द्वारा 

जकया िायेगा |  

 

  जवपक्षीगण द्वारा प्रजतकर की 

धनराजश मय ब्याि, अध्यक्ष, मोटर दुघचटना 

दाबा अजधकरण/जिला िि, लखनऊ के खाते 

में रेखािंजकत चेक द्वारा िमा की िाय |  
 

 8.  For enhancement of compensation 

awarded by the Tribunal, Shri Abhishek 

Jain/appellant has filed the present appeal 

under Section 173 of Motor Vehicles Act, 

1988, against the judgment dated 

09.02.2012 and the award dated 

25.02.2012 passed by Motor Accident 

Claims Tribunal, Lucknow/Additional 

District Judge, Court No.1, Lucknow in 

Claim Petition No.02 of 2004 before this 

Court.  
 

 9.  Shri Akhter Abbas, learned 

counsel for the opposite party no.2 has 

raised a preliminary objection that the 

appellant/claimant, Shri Abhishek Jain, 

who has filed the present appeal, comes 

within the ambit of definition of legal heir 

of the deceased but he is not entitled for 

getting compensation as claimed by him 

because he was not "dependent" upon the 

income of the deceased and also Smt. 

Ceipi Jain, daughter of the deceased, who 

was also impleaded as opposite party no.3 

in the claim petition, was not dependent 

upon the income of the deceased as she is 

married daughter. So the Tribunal had 

wrongly awarded the compensation to 

Shri Abhishek Jain as well as to the 

opposite party no.3/Smt. Ceipi Jain.  
 

 10.  Accordingly, it is submitted by 

him that the appeal for enhancement of 

compensation is neither entertainable nor 

maintainable, as such, the same is liable 

to be dismissed.  
 

 11.  In support of his argument, he 

has placed reliance on the following 

judgments :-  
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  (a) U. P. State Road Transport 

Corporation and others vs.Trilok Chandra and 

others, (1996) 4 SCC 362 ;  

  (b) Ravinder Kumar Sharma vs. 

State of Assam and others, (1999) 7 SCC 435.  
 

 12.  Shri Virendra Mishra, learned 

counsel for the appellant submitted that 

the preliminary objection raised by Shri 

Akhter Abbas, learned counsel for the 

opposite party no.2 has got no force 

because neither any plea related to 

dependency was taken before the Tribunal 

by the U.P.S.R.T.C. nor in this regard any 

issue was framed. So, the plea regarding 

dependency taken by Shri Akhter Abbas 

at the appellate stage in the arguments 

cannot be entertained coupled with the 

fact that U.P.S.R.T.C. neither challenged 

the judgment by filing an appeal nor filed 

any cross objection in the present appeal.  
 

 13.  In support of his argument, he 

has placed reliance on the judgment given 

by the Hon'ble Apex Court in the case of 

Banarsi & Ors. vs. Ram Pal, JT 2003 (5) 

SC 224.  
 

 14.  Shri Virendra Mishra, learned 

counsel for the appellant also submitted 

that U.P.S.R.T.C. had already complied 

with the award passed by the Tribunal, so 

the preliminary objection taken by learned 

counsel for the opposite party no.2 is 

liable to be rejected.  
 

 15.  Further, Shri Virendra Mishra, 

learned counsel for the appellant has 

pressed the present appeal for the purpose 

of enhancement of compensation on the 

following points :-  
 

  (a) There is a composite 

negligence on the part of the drivers of 

two vehicles and the Tribunal had 

awarded compensation to the 

appellant/claimant after making 50% 

deduction. The said action on the part of 

the Tribunal is totally contrary to the 

material on record as well as settled law 

on the issue of awarding compensation in 

the cases of composite negligence. Late 

Lallan Razak, who was driving Indica Car 

having Registration No. B.R.-38-1011 

met with an accident with the Bus of 

U.P.S.R.T.C. having Registration No.U.P. 

65-R-2783, of which Sri Chhedi Lal was 

driver and the deceased were passengers 

of Indica Car and the Tribunal has held 

that on account of rash and negligent 

driving of both the drivers, the accident 

took place and thus in these facts : the 

deduction of 50% by the Tribunal is 

contrary to law on the issue.  
  In support of his argument, he 

has placed reliance on the following 

judgments :-  
  "(i) Khenyei vs. New India 

Assurance Company Limited and others, 

(2015) 9 SCC 273 ;  
  (ii) Machindranath Kernath 

Kasar vs. D. S. Mylarappa & Ors., 2008 

AIR SCW 3546 ; 
  (iii) U.P. State Road Transport 

Corporation vs. Krishna Gopal Agarwal 

and another, 2019 (37) LCD 1322. 
  (b) The Tribunal while passing 

the judgment and award had not given 

any amount towards future prospect.  
  (c) The Tribunal has erred in 

awarding the correct amount under 

conventional heads, the amount awarded 

is not as per law. 
 

 16.  Accordingly, it is submitted by 

learned counsel for the appellant that the 

present appeal may be allowed and the 

compensation awarded by the Tribunal be 

enhanced and given to the 

appellant/claimant.  
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 17.  We have heard learned counsel 

for the parties and gone through the 

records.  
 

 18.  In order to decide the 

controversy, we feel appropriate to 

consider the following certain paragraphs 

of the claim petition filed by Sri Abhishek 

Jain under Section 166 of Motor Vehicles 

Act, 1988 : 

 
 

7. Name and age 

of each of the 

dependents of the 

deceased 

indicating 

relationship with 

him, and also 

monthly average 

income of the 

deceased and 

source of such 

income. 

As both the aforesaid deceased 

Anchit Kumar Jain and Smt. 

Vidya Jain were husband and wife 

and as such the following persons 

are the only dependents and legal 

representatives of the deceased :  
1. Abhishek Kumar Jain, aged 

about 24 years of the deceased 

persons. 
2. Smt. Ceipi Jain, aged about 27 

years daughter of the deceased 

persons. 
The deceased no.1/Achit Kumar 

Jain was a businessman and was 

engaged in various business i.e. 

the business of petrol pump, 

lubricant, investments, land & 

shares etc. and was earning a 

monthly income of approximately 

Rs.15000/- per month.  
The deceased no.2/Smt. Vidhya 

Jain was engaged in business of 

investments, rental income & 

income by interest and was 

earning approximately 

Rs.10,000/- per month.  

8. Does the 

deceased in 

respect of whom 

compensation is 

claimed pay 

income tax ? If so 

state the amount 

of income tax (to 

be supported by 

documentary 

evidence) 

Yes, both were income tax 

assessee income tax paid by Achit 

Kumar Jain deceased no.1 in the 

year 2002-2003 was Rs.7832/-.  
Income tax paid by Vidya Jain, 

deceased no.2 in the year 2002-03 

was Rs.10136/-.  

23. Any other 

information that 

may be necessary 

or helpful in the 

disposal of the 

claim. 

(a) (i) That the deceased 

no.1/Anchit Kumar Jain was a 

businessman and was earning 

approximately Rs.15000/- per 

month and was taking care of his 

accidental death, the 

deceased/Achit Kumar, aged 

about 52 years of age and he was 

completely hail and hearty and 

would have survived up to the age 

of 75 years if he would have not 

died in the accident. As he used to 

earn Rs.15,000/- per month, he 

would have earned in 12 month 

i.e. in one year Rs.15000/- x 12 = 

1,80,000/- and thus in remaining 

23 years, he would have earned 

Rs.1,80,000 x 23 = 41,40,000/-.  
(ii) That the deceased 

no.2/Vidhya Jain was doing her 

own business and was earning 

about Rs.10,000/- per month and 

was looking after her family. At 

the time of her accidental death, 

Vidhya Jain was about 52 years of 

age and she was hale and hearty 

lady and she would have survived 

upto the age of 75 years, if she 

would have not died in the 

aforesaid accident and as such the 

deceased Vidhya Jain would have 

earned in one year Rs.10,000/- x 

12 = 1,20,000/- and thus in 

remaining 23 years, she would 

have earned Rs.1,20,000 x 23= 

27,60,000/-. 
(iii) That besides this, the 

deceased no.1/Anchit Kumar Jain 

was a man of high social status 

and a man of repute holding the 

following prestigious posts :- 
1. President- Bihar Petroleum 

Dealers Association, Bihar. 
2. Founder Member & Treasurer - 

Bhojpur Chamber of Commerce 

& Industry, Arrah. 
3. Joint Secretary - All India 

Digamber Jain Parishad, Bihar 

State Branch. 
4. Trustee - Sri Digamber Jain 

Panchayati Mandir, Arrah. 
5. Trustee - Sri 1008 Bhagwan 

Shreyansh Nath Trust, Arrah. 
6. Pattern & Executive Member - 

Sri Arrah Goshala, Arrah. 
7. Life & Executive Member - 

Indian Red Cross Society, 

Bhojpur Distt. Unit, Arrah. 
8. Executive Member- Bihar 

Chamber of Commerce, Patna. 
9. Representative Member- Arrah 

Railway Station, Advisory Samiti, 

Arrah. 
10. Representative Member- 

Internal Trade Samiti, FICCI, 

New Delhi. 
(b) That the Roadways Bus No.-

U.P.-65 R-2789 of Kashi Depot 

owned by Uttar Pradesh State 
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Road Transport Corporation Tehri 

Kothi, P.S.-Wazirganj, Lucknow 

was rashly and negligently in high 

speed in utter violation of the 

traffic rules was being driven by 

opp. Party no.1 its driver, as a 

result of which, the aforesaid 

roadways bus collided with the 

Indica Car No.BR-3 B-1011 on 

22.07.03 at about 9:15 A.M. on 

the main road from Lucknow to 

Varanasi near Village- Hauj, P.S.-

Jafrabad, District-Jaunpur, as a 

result of which, deceased/Achit 

Kumar Jain died on the spot and 

deceased/Vidya Jain died 

immediately after reaching the 

hospital and in this accident, the 

driver of the Indica Car Lallan 

Razak also died on the spot. The 

F.I.R. of this accident was lodged 

on 22.07.03 in P.S.-Jafrabad, 

District-Jaunpur and was 

registered at Case Crime 

No.432/3 under Sections-

279/304A/427/338 I.P.C. The 

postmortem of the aforesaid 

persons was conducted in the 

Government Hospital, Jaunpur.  
(c) That both the aforesaid 

deceased persons have left the 

petitioner and opposite party no.3 

as their legal representatives, legal 

heirs, successors and dependents 

that both the petitioner and 

opposite party no.3, the sister of 

the petitioner were being 

financially supported looked after 

and patronized by the aforesaid 

deceased persons, in spite of this, 

the petitioner was being supported 

and guided by the deceased 

persons in multifarious ways and 

patterns, after the death of the 

parents of the petitioner, the 

petitioner is suffering and facing a 

lot of hardy hoods and has been 

forced to take the patronage of his 

near relative at Lucknow at his 

present address. 
(d) That as the opp. Party no.3 is 

also the legal representative, legal 

heir, successor & dependent of 

both the aforesaid deceased and 

could not join the petition as a 

petitioner and as such opposite 

party no.3 is being arrayed as 

proforma opp. Party no.3 in this 

claim petition. 
(e) That as such in the present 

circumstances and hardy hoods, 

the petitioner is entitled for a 

compensation of Rs.1,34,10,000/- 

to reprimand the irreparable 

injuries and mental and financial 

injuries.  
(f) That if the driver of the 

aforesaid roadways bus the opp. 

Party no.1 would have been 

cautious and careful in driving the 

aforesaid bus or if the driver of 

bus would have been instructed 

by opp. Party no.2 the owner of 

the roadways bus about the 

appropriate rules and regulations 

of the traffic and road driving and 

also about the penal consequences 

of rash and negligent driving then 

this hazardous accident would 

have not occurred, the aforesaid 

accident has occurred because of 

the rash and negligent driving and 

the fatal accident has gutted up 

the above mentioned parents of 

the petitioner and the employers 

of the driver have yet not taken 

any pains to enquire about the 

well being of the family of the 

deceased.  
(g) That the aforesaid accident 

took place in P.S.-Jafrabad, Distt.-

Jaunpur, U.P. and the opp. Party 

no.2 the owner of the roadways 

bus have got their Head Office at 

Lucknow and thus this Hon'ble 

Court has got each and every 

jurisdiction for entertaining and 

adjudicating the present Motor 

Accident Claim Petition.  
(h) That the description of the 

injuries is as under :-  
1. (a) Injuries in the income of the 

deceased no.1/Achit Kumar Jain 

for remaining 23 years - 15000 x 

12 x 23 =Rs.41,40,000/- 
(b) Loss of income of 

deceased/Vidya Jain for 

remaining 23 years - 10000 x 12 x 

23 = Rs.27,60,000/-  
Total loss of income of both the 

deceased = Rs.69,00,000/-  
2. Mental in bearable injuries - 

Rs.15,00,000/- 
3. Loss of happiness of life - 

Rs.15,00,000/- 
4. Loss of Love & affection - 

Rs.5,00,000/- 
5. Funeral Expenses - Rs. 10,000/- 
6. Loss of future enhancement of 

income of both the deceased 

persons in view of their flourshing 

and developing business prospects 

in remaining 23 years of their life 

- Rs.30,00,000/-. 



1428                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Total = Rs.1,34,10,000/-  
(I) That the petitioner has not filed 

any other claim petition in context 

to the aforesaid accident in any 

other court nor any suit or claim 

petition in relation to the aforesaid 

accident is pending elsewhere in 

any other or Tribunal. 

 

 19.  In response to the pleadings 

taken by the appellant in paras 7, 8, 23 in 

the written statement filed by 

U.P.S.R.T.C., opposite party no.2 pleaded 

as under :  
 

  7. याजचका के प्रस्तर  िंख्या १८ के 

 म्बन्ध में इतना कहना है जक याची की तरफ  े 

पररवहन जनगम में कोई के्लम नही िं जकया गया है 

यजद कोई के्लम जकया िाता तो  हानुभूजत पूणच ढिंग 

 े जवचार करते हुये के्लम को जनस्तारण अवश्य 

जकया िाता | 
  8. याजचका के प्रस्तर  िंख्या १९ लगायत 

२१ तथ्योिं की िानकारी के आभाव में अस्वीकार है | 
  23. यह जक, याची के द्वारा प्रस्तर  िंख्या 

-६ में मृतकगणोिं की आय क्रमशः रूपये १५०००/- 

एविं रूपये १०,०००/- प्रजतमाह अिंजकत की है, वह 

मनगढिंत व जबना जक ी उजचत आधार के है | 
 

 20.  In order to prove his claim, the 

appellant, Sri Abhishek Jain, himself 

appeared as witness and stated that :  
 

  "मैंने दुघचटना नही देखी है मै बी. कॉम 

पा  हाँ | दुघचटना के  मय में 24 वर्च का था | मैंने 

बी. कॉम, 2002-03 में पा  जकया था | मै शादी शुदा 

हाँ | इ   मय मेरे दो बचे्च है | मेरी बहन उम्र मे मेरे 

 े बड़ी है | बहन की शादी 1996 में हुई थी | एक 

बहन के आलावा मेरे और कोई भाई बहन नही िं है | 

मेरे दादा -दादी भी िीजवत नही िं है | मैं जबज़ने  

करता हाँ | मै पेटर ोल पम्प का जबज़ने  करता हाँ | मैं 

15,000-20,000/- रु. महीना कमाता हाँ | यह 

दुघचटना 22.07.2003 को हुई थी | उ   मय भी मैं 

पेटर ोल पम्प का कायच करता था |"  

 
  and in his cross-examination, 

the appellant has stated that :  

  "यह  ही है जक मेरे माता -जपता की 

जि  स्रोत  े आमदनी होती थी वह  ारे स्रोत 

मौिूद है लेजकन उनके न होने  े उनकी कमी 

मह ू  होती है तथा जबज़ने  में कमी आयी है |"  
 

 21.  In this appeal for enhancement 

of compensation first we are dealing with 

the objection taken by Shri Akhter Abbas, 

learned counsel for the opposite party 

no.2, which is to the effect that the 

appellant/claimant as well as opposite 

party no.3/Smt. Ceipi Jain were/are not 

dependent upon the income of the 

deceased, so they were/are neither entitled 

for getting any compensation nor entitled 

for enhancement of the compensation.  
 

 22.  In order to decide the 

controversy raised by Shri Akhter Abbas, 

learned counsel for U.P.S.R.T.C. in the 

present appeal, we feel appropriate to 

reproduce the relevant portion of the 

judgments connected therewith :-  
 

 23.  Hon'ble the Apex Court in the 

case of Ravinder Kumar Sharma vs. 

State of Assam and others, (1999) 7 SCC 

435 has held as under :-  
 

  "14. That means that under Order 

41 Rule 22 CPC, before the 1976 Amendment, 

it was open to the defendant-respondent who 

had not taken any cross-objection to the 

partial decree passed against him, to urge, in 

opposition to the appeal of the plaintiff, a 

contention which if accepted by the trial court 

would have resulted in the total dismissal of 

the suit. This was the legal position under the 

unamended Order 41 Rule 22 as accepted by 

the Madras Full Bench in Venkata Rao's case 

and as accepted by this Court in Chandre 

Prabhuji's case.  

 
  15. The next question is as to 

whether, the law as stated above has been 
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modified by the 1976 Amendment of 

Order 41 Rule 22. It will be noticed that 

the Amendment has firstly deleted the 

words "on any of the grounds decided 

against him in the Court below, but take 

any cross-objections" in the main part of 

Order 41 Rule 22 CPC and added the 

words "but may also state that the finding 

against him in the Court below in respect 

of any issue ought to have been in his 

favour" in the main part. 
  16. The main part of Order 41 

Rule 22(1) CPC, (after the 1976 

Amendment) reads as follows: 
  Order 41 Rule 22(1): Any 

respondent, though he may not have 

appealed from any part of the decree, may 

not only support the decree but may also 

state that the finding against him in the 

Court below in respect of any issue ought 

to have been in his favour; and may also 

take any cross-objection to the decree 

which he could have taken by way of 

appeal, provided he has filed such 

objection in the appellate court within one 

month from the date of service on him or 

his pleader of notice of the day fixed for 

hearing the appeal, or within such further 

time as the Appellate Court may see fit to 

allow.  
  17. The 1976 Amendment has 

also added an Explanation below Order 

41 Rule 22, as follows: 

 
  Explanation: A respondent 

aggrieved by a finding of the court in the 

judgment on which the decree appealed 

against is based may, under this rule, file 

cross objection in respect of the decree in 

so far as it is based on that finding, 

notwithstanding that by reason of the 

decision of the Court on any other finding 

which is sufficient for the decision of the 

suit, the decree is, wholly or in part, in 

favour of that respondent.  

  18. In connection with Order 41 

Rule 22, CPC after the 1976 Amendment, 

we may first refer to the judgment of the 

Calcutta High Court in Nishambhu Jana 

v. Sova Guha (1982) 89 CWN 685. In that 

case, Mookerjee, J. referred to the 54th 

report of the Law Commission (at p.295) 

(para 41.70) to the effect that Order 41 

Rule 22 gave two distinct rights to the 

respondent in the appeal. The first was 

the right to uphold the decree of the court 

of first instance on any of the grounds 

which that court decided against him. In 

that case the finding can be questioned by 

the respondent without filing cross-

objections. The Law Commission had 

accepted the correctness of the Full 

Bench of the Madras High Court in 

Venkata Rao's case. The Commission had 

also accepted the view of the Calcutta 

High Court in Nrisingha Prosad Rakshit 

v. The Commissioners of Bhadreswar 

Municipality that a cross-objection was 

wholly unnecessary in case the adverse 

finding was to be attacked. The 

Commission observed that the words 

"support the decree..." appeared to be 

strange and "what is meant is that he may 

support it by asserting that the ground 

decided against him should have been 

decided in his favour. It is desirable to 

make this clear". That is why the main 

part of Order 41 Rule 22 was amended to 

reflect the principle in Venkata Rao's case 

as accepted in Chandre Prabhuji's case. 
  19. So far as the Explanation 

was concerned, the Law Commission 

stated (page 298) that it was necessary to 

"empower" the respondent to file cross-

objection against the adverse finding. 

That would mean that a right to file cross-

objections was given but it was not 

obligatory to file cross-objections. That 

was why the word 'may' was used. That 

meant that the provision for filing cross-
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objections against a finding was only an 

enabling provision. 
  20. These recommendations of 

the Law Commission are reflected in the 

Statement of Objections and Reasons for 

the Amendment. They read as follows: 
  "Rule 22 (i.e., as it stood before 

1976) gives two distinct rights to the 

respondent in appeal. The first is the right 

of upholding the decree of the Court of 

first instance on any of the grounds on 

which that court decided against him; and 

the second right is that of taking any 

cross-objection to the decree which the 

respondent might have taken by way of 

appeal. In the first case, the respondent 

supports the decree and in the second 

case, he attacks the decree. The language 

of the rule, however, requires some 

modifications because a person cannot 

support a decree on a ground decided 

against him. What is meant is that he may 

support the decree by asserting that the 

matters decided against him should have 

been decided in his favour. The rule is 

being amended to make it clear. An 

Explanation is also being added to Rule 

22 empowering the respondent to file 

cross- objection in respect to a finding 

adverse to him notwithstanding that the 

ultimate decision is wholly or partly in his 

favour."  

 
  Mookerjee, J. observed in 

Nishambhu Jana's case (see p.689) that 

"the "amended Rule 22 of Order 41 of the 

Code has not brought any substantial 

change in the settled principles of law" 

(i.e., as accepted in Venkata Rao 's case) 

and clarified (p.691) that "it would be 

incorrect to hold that the Explanation 

now inserted by Act 104 of 1976 has made 

it obligatory to file cross-objections even 

when the respondent supports the decree 

by stating that the findings against him in 

the court below in respect of any issue 

ought to have been in his favour.  
  21. A similar view was 

expressed by U.N. Bachawat, J. in Tej 

Kumar v. Purshottam, AIR 1981 MP 55 

that after the 1976 Amendment, it was not 

obligatory to file cross- objection against 

an adverse finding. The Explanation 

merely empowered the respondent to file 

cross-objections. 
  22. In our view, the opinion 

expressed by Mookerjee, J. of the 

Calcutta High Court on behalf of the 

Division Bench in Nishambhu Jena's case 

and the view expressed by U.N. 

Bachawat, J. in Tej Kumar's case in the 

Madhya Pradesh High Court reflect the 

correct legal position after the 1976 

Amendment. We hold that the respondent-

defendant in an appeal can, without filing 

cross-objections attack an adverse finding 

upon which a decree in part has been 

passed against the respondent, for the 

purpose sustaining the decree to the 

extent the lower court had dismissed the 

suit against the defendants-respondents. 

The filing of cross-objection, after the 

1976 Amendment is purely optional and 

not mandatory. In other words, the law as 

stated in Venkata Rao's case by the 

Madras Full Bench and Chandre 

Prabhuji's case by this Court is merely 

clarified by the 1976 Amendment and 

there is no change in the law after the 

Amendment. 
  23. The respondents before us 

are, therefore, entitled to contend that the 

finding of the High Court in regard to 

absence of reasonable and probable 

cause or malice - (upon which the decree 

for pecuniary damages in B and C 

schedules was based) can be attacked by 

the respondents for the purpose of 

sustaining the decree of the High Court 

refusing to pass a decree for non-
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pecuniary damages as per the A schedule. 

The filing of cross-objections against the 

adverse finding was not obligatory. There 

is no res judicata. Point 1 is decided 

accordingly in favour of respondents-

defendants. 
 

 24.  Hon'ble the Apex Court in the 

case of Banarsi & Ors. vs. Ram Phal, JT 

2003 (5) SC 224 has held as under :-  
 

  "17. In Rameshwar Prasad and 

Ors. v. Shambehari Lal Jagannath and 

Anr., [1964] 3 SCR 549, the three-Judge 

Bench speaking through Raghubar Dayal, 

J. observed that Rule 33 really provides 

as to what the Appellate Court can find 

the appellant entitled to and empowers 

the Appellate Court to pass any decree 

and make any order which ought to have 

been passed or made in the proceedings 

before it and thus could have reference 

only to the nature of the decree or order 

in so far as it affects the rights of the 

appellant. If further empowers the 

Appellate Court to pass or make such 

further or other, decree or order, as the 

case may require. The Court is thus given 

wide discretion to pass such decrees and 

orders as the interests of justice demand. 

Such a power is to be exercised in 

exceptional cases when its non-exercise 

will lead to difficulties in the adjustment 

of rights of the various parties."  

 
  18. In Harihar Prasad Singh 

and Ors. v. Balmiki Prasad Singh and 

Ors., [1975] 2 SCR 932, the following 

statement of law made by Venkatarama 

Aiyar, J. (as His Lordship then was) in the 

Division Bench decision in Krishna Reddy 

v. Ramireddi, AIR 1954 Mad 848 was 

cited with approval which clearly brings 

out the wide scope of power contained in 

Rule 33 and the illustration appended 

thereto, as also the limitations on such 

power: 
  "Though Order 41, Rule 33 

confers wide and unlimited jurisdiction on 

Courts to pass a decree in favour of a 

party who has not preferred any appeal, 

there are, however, certain well-defined 

principles in accordance with which that 

jurisdiction should be exercised. 

Normally, a party who is aggrieved by a 

decree should, if he seeks to escape from 

its operation, appeal against it within the 

time allowed after complying with the 

requirements of law. Where he fails to do 

so, no relief should ordinarily be given to 

him under Order 41, Rule 33.  
  But there are well-recognised 

exceptions to this rule. One is where as a 

result of interference in favour of the 

appellant it becomes necessary to 

readjust the rights of other parties. A 

second class of cases based on the same 

principle is where the question is one of 

settling mutual rights and obligations 

between the same parties. A third class of 

cases is when the relief prayed for is 

single and indivisible but is claimed 

against a number of defendants. In such 

cases, if the suit is decree and there is an 

appeal only by some of the defendants 

and if the relief is granted only to the 

appellants there is the possibility that 

there might come into operation at the 

same time and with reference to the same 

subject-matter two decrees which are 

inconsistent and contradictory.  
  This, however, is not an 

exhaustive enumeration of the class of 

cases in which courts could interfere 

under Order 41, Rule 33. Such an 

enumeration would neither be possible 

nor even desirable."  
  19. In the words of J.C. Shah, J. 

speaking for a three-Judge Bench of this 

Court in Nirmala Bala Ghose and Anr. v. 
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Balai Chand Ghose and Anr., [1965] 3 

SCR 550, the limitation on discretion 

operating as bounds of the width of power 

conferred by Rule 33 can be so 

formulated -- 
  "The rule is undoubtedly 

expressed in terms which are wide, but it 

has to be applied with discretion, and to 

cases where interference in favour of the 

appellant necessitates interference also 

with a decree which has by acceptance or 

acquiescence become final so as to enable 

the Court to adjust the rights of the 

parties. Where in an appeal the Court 

reaches a conclusion which is 

inconsistent with the opinion of the court 

appealed from and in adjusting the right 

claimed by the appellant it is necessary to 

grant relief to a person who has not 

appealed, the power conferred by Order 

41 Rule 33 may properly be invoked. The 

rule however does not confer an 

unrestricted right to re-open decrees 

which have become final merely because 

the appellate Court does not agree with 

the opinion of the Court appealed from."  
  20. A Division Bench decision 

of Calcutta High Court in Jadunath Basak 

v. Mritunjoy Sett and Ors., AIR 1986 Cal 

416 may be cited as an illustration. The 

plaintiff filed a suit for declaration that 

the defendant had no right or authority to 

run the workshop with machines in the 

suit premises and for permanent 

injunction restraining the defendant from 

running the workshop. The Trial Court 

granted a decree consisting of two reliefs: 

(i) the declaration as prayed for, and (ii) 

an injunction permanently restraining the 

defendant from running the workshop 

except with the terms of a valid 

permission and licence under Section 436 

and 437 of Calcutta Municipal Act, 1951 

from the Municipal Corporation. The 

defendant filed an appeal. The Division 

Bench held that in an appeal filed by the 

defendant, the plaintiff cannot challenge 

that part of the decree which granted 

conditional injunction without filing the 

cross-objection. The Division Bench drew 

a distinction between the respondent's 

right to challenge an adverse finding 

without filing any appeal or cross-

objection and the respondent seeking to 

challenge a part of the decree itself 

without filing the cross-objection. The 

Division Bench held that the latter was 

not permissible. We find ourselves in 

agreement with the view taken by the 

High Court of Calcutta. 
  21. In the case before us, the 

Trial Court found the defendant not 

entitled to decree for specific 

performance and found him entitled only 

for money decree. In addition, a 

conditional decree was also passed 

directing execution of sale deed if only the 

defendant defaulted any paying or 

depositing the money within two months. 

Thus to the extent of specific 

performance, it was not a decree outright; 

it was a conditional decree. Rather, the 

latter part of the decree was a direction in 

terrorem so as to secure compliance by 

the appellant of the money part of the 

decree in the scheduled time frame. In the 

event of the appellant having made the 

payment within a period of two months, 

the respondent would not be, and would 

never have been, entitled to the relief of 

specific performance. The latter decree is 

not inseparably connected with the former 

decree. The two reliefs are surely 

separable from each other and one can 

exist without the other. Nothing prevented 

the respondent from filing his own appeal 

or taking cross-objection against that part 

of the decree which refused straightaway 

a decree for specific performance in his 

favour based on the finding of 
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comparative hardship recorded earlier in 

the judgment. The dismissal of appeals 

filed by the appellant was not resulting in 

any inconsistent, iniquitous, contradictory 

or unworkable decree coming into 

existence so as to warrant exercise of 

power under Rule 33 of Order 41. It was 

not a case of interference with decree 

having been so interfered with as to call 

for adjustment of equities between 

respondents inter se. By his failure to 

prefer an appeal or to take cross-

objection the respondent has allowed the 

part of the Trial Court's decree to achieve 

a finality which was adverse to him. 
  22. For the foregoing reasons 

we are of the opinion that the first 

Appellate Court ought not to have, while 

dismissing the appeals filed by the 

defendant-appellants before it, modified 

the decree in favour of the respondent 

before it in the absence of cross-appeal or 

cross-objection. The interference by the 

first Appellate Court has reduced the 

appellants to a situation worse than in 

what they would have been if they had not 

appealed. The High Court ought to have 

noticed this position of law and should 

have interfered to correct the error of law 

committed by the first Appellate Court. 
  23. During the course of 

hearing, the learned counsel for the 

appellants made a statement under 

instructions, that the appellants have a 

large family to support which is entirely 

dependent on the suit land for 

maintaining itself and they have no other 

means of livelihood. (This statement finds 

support from the finding arrived at by the 

Trial Court). He further stated that, in 

any case, to get rid of the onerous part of 

the decree, the appellants volunteer to 

pay a further amount of Rs. 1,20,000/- by 

way of compensation to the respondent 

over and above the amount of Rs. 

2,40,000/- already deposited by them in 

the Court pursuant to interim orders 

alongwith the bank interest accrued 

thereon. That statement is taken on record 

and being a very fair voluntary offer 

deserves to be accepted and incorporated 

in the decree. 
  24. The appeals are allowed. The 

judgment and decree of the first Appellate 

Court are set aside and instead those of the 

Trial Court restored. In view of the appellants 

having deposited the money due and payable 

under the money part of the decree, it is held 

that they are relieved from specifically 

performing the agreement and executing sale 

deed in pursuance thereof. The delay in 

deposit, if any, deserves to be condoned in 

view of the interim orders passed by the High 

court and is hereby condoned. The time for 

deposit, as appointed by the Trial Court, shall 

be deemed to have been extended upto the 

dates of actual deposits made by the 

appellants. The amount of Rs. 2,40,000/- lying 

deposited in the Court and invested in fixed 

deposits shall, along with the interest earned, 

be released to the respondents. In addition the 

appellants shall, as offered by them, deposit 

with the executing court for payment to the 

respondent another amount of Rs. 1,20,000/- 

within a period of eight weeks from today. On 

that being done, the decree passed by the 

Trial Court shall be deemed to have been fully 

satisfied. The respondent shall deliver the 

agreements dated 30.11.1988 and 15.7.1991 

to the appellants endorsing upon the 

agreements the amount of money received 

and that the agreements stand discharged and 

need not be performed. The costs shall be 

borne by the parties as incurred throughout." 
 

 25.  Hon'ble the Apex Court in the 

case of U. P. State Road Transport 

Corporation and others vs. Trilok 

Chandra and others, (1996) 4 SCC 362 

has held as under :-  
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  "India is one of the countries 

with the highest number of road 

accidents. Motor accidents are every day 

affairs. A large number of claims for 

compensation for injury caused by road 

accidents are pending in various Motor 

Accident Claims Tribunal. In a fatal 

accident the dependents of the deceased 

are entitled to compensation for the loss 

suffered by them on account of the death. 

The most commonly practised method of 

assessing the loss suffered is to calculate 

the loss for a year and then to capitalise 

the amount by a suitable multiplier. To 

that is added the loss suffered on account 

of loss of expectation of life and the like, 

the Tribunals and High Courts have 

adopted divergent methods to determine 

the suitable multiplier. Even this Court 

has not been uniform; maybe because the 

principle on which this method came to be 

evolved has been forgotten. It has, 

therefore, become necessary to examine 

the law and to state the correct principles 

to be adopted."  
 

 26.  In the case of Manjuri Bera vs. 

The Oriental Insurance Company Ltd. 

and Ors., AIR 2007 SC 1474, Hon'ble the 

Apex Court has held as under :-  
 

  "8. The Tribunal has a duty to 

make an award, determine the amount of 

compensation which is just and proper 

and specify the person or persons to 

whom such compensation would be paid. 

The latter part relates to the entitlement 

of compensation by a person who claims 

for the same.  
  9. According to Section 2(11) of 

CPC, "legal representative" means a 

person who in law represents the estate of 

a deceased person, and includes any 

person who intermeddles with the estate 

of the deceased and where a party sues or 

is sued in a representative character the 

person on whom the estate devolves on 

the death of the party so suing or sued. 

Almost in similar terms is the definition of 

legal representative under the Arbitration 

and Conciliation Act, 1996, i.e. under 

Section 2(1)(g). 
  10. As observed by this Court in 

Custodian of Branches of BANCO 

National Ultramarino v. Nalini Bai 

Naique, [1989] 2 SCR 810 the definition 

contained in Section 2(11) CPC is 

inclusive in character and its scope is 

wide, it is not confined to legal heirs only. 

Instead it stipulates that a person who 

may or may not be legal heir competent to 

inherit the property of the deceased can 

represent the estate of the deceased 

person. It includes heirs as well as 

persons who represent the estate even 

without title either as executors or 

administrators in possession of the estate 

of the deceased. All such persons would 

be covered by the expression 'legal 

representative'. As observed in Gujarat 

State Road Transport Corporation v. 

Ramanbhai Prabhatbhai and Anr., [1987] 

3 SCR 404 a legal representative is one 

who suffers on account of death of a 

person due to a motor vehicle accident 

and need not necessarily be a wife, 

husband, parent and child. 
  11. There are several factors 

which have to be noted. The liability 

under Section 140 of the Act does not 

cease because there is absence of 

dependency. The right to file a claim 

application has to be considered in the 

background of right to entitlement. While 

assessing the quantum, the multiplier 

system is applied because of deprivation 

of dependency. In other words, multiplier 

is a measure. There are three stages while 

assessing the question of entitlement. 

Firstly, the liability of the person who is 
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liable and the person who is to indemnify 

the liability, if any. Next is the 

quantification and Section 166 is 

primarily in the nature of recovery 

proceedings. As noted above, liability in 

terms of Section 140 of the Act does not 

cease because of absence of dependency. 

Section 165 of the Act also throws some 

light on the controversy. The explanation 

includes the liability under Sections 140 

and 163A. 
  12. Judged in that background 

where a legal representative who is not 

dependant files an application for 

compensation, the quantum cannot be less 

than the liability referable to Section 140 

of the Act. Therefore, even if there is no 

loss of dependency the claimant if he or 

she is a legal representative will be 

entitled to compensation, the quantum of 

which shall be not less than the liability 

flowing from Section 140 of the Act. The 

appeal is allowed to the aforesaid extent. 

There will be no order as to costs. We 

record our appreciation for the able 

assistance rendered by Shri Jayant 

Bhushan, the learned Amicus Curiae. 
  13. Although I agree with the 

operative part of the judgment proposed 

to be delivered by my esteemed brother 

Dr. Arijit Pasayat, J, I would like to give 

my own reasons. 
  14. In the present case the 

married daughter of the victim (deceased) 

filed the claim under Section 140(2) of the 

Motor Vehicles Act, 1988 praying for 

statutory compensation on account of the 

death of her father. As stated, the 

application was made under Section 140 

of the said Act. That Section makes it 

clear that "No Fault Liability is cast on 

the owner of the vehicle and not directly 

on the insurer. Before an order is passed 

under Section 140, the Tribunal must be 

satisfied that the accident arose out of a 

motor vehicle which resulted in 

permanent disablement or death and that 

the claim is made against the owner and 

the insurer of the offending motor vehicle. 
  15. In the present case, as stated 

above, the victim's married daughter has 

made her claim under Section 140 of the 

said Act saying that she has five children; 

that they are minors; that she was 

brought up by her uncle; that after her 

mother's death the deceased lived in the 

same house in which the claimant was 

living with her uncle before her marriage; 

that the deceased was a mason that after 

her marriage she lived with her husband 

and, therefore, she was entitled to get 

statutory compensation under Section 140 

of the said Act. 
  16. In the impugned judgment 

the High Court has correctly drawn a 

distinction between "right to apply for 

compensation" and "entitlement to 

compensation". The High Court has 

rightly held that even a married daughter 

is a legal representative and she is 

certainly entitled to claim compensation. 

It was further held, on the facts of the 

present case, that the married daughter 

was not dependent on her father. She was 

living with her husband in her husband's 

house. Therefore, she was not entitled to 

claim statutory compensation. According 

to the High Court, the claimant was not 

dependent on her father's income. Hence, 

she was not entitled to claim 

compensation based on "No Fault 

Liability". 
  17. In my opinion, "No Fault 

Liability", envisaged in Section 140 of the 

said Act, is distinguishable from the rule 

of "Strict Liability". In the former, the 

compensation amount is fixed. It is Rs. 

50,000/- in cases of death [Section 

140(2)]. It is a statutory liability. It is an 

amount which can be deducted from the 
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final amount awarded by the Tribunal. 

Since, the amount is a fixed 

amount/crystallized amount, the same has 

to be considered as part of the estate of 

the deceased. In the present case, the 

deceased was an earning member. The 

statutory compensation could constitute 

part of his estate. His legal 

representative, namely, his daughter has 

inherited his estate. She was entitled to 

inherit his estate. In the circumstances, 

she was entitled to receive compensation 

under "No fault Liability" in terms of 

Section 140 of the said Act. My opinion is 

confined only to the "No Fault Liability" 

under Section 140 of the said Act. That 

section is a Code by itself within the 

Motor Vehicles Act, 1988." 
 

 27.  In the case of Sarla Verma and 

others vs. Delhi Transport Corporation 

and another, 2009 (2) T.A.C. 677 (SC), 

Hon'ble the Apex Court held that 

"Further, subject to evidence to the 

contrary, the father is likely to have his 

own income and will not be considered as 

a dependent and the mother alone will be 

considered as a dependent. In the absence 

of evidence to the contrary, brothers and 

sisters will not be considered as 

dependents, because they will either be 

independent and earning, or married, or 

be dependent on the father. Thus, even if 

the deceased is survived by parents and 

siblings, only the mother would be 

considered to be a dependent."  
 

 28.  Further, on the basis of the 

pleadings and evidence led by the 

appellant/claimant as well as Sections 

140, 163A and 166 of the Motor Vehicles 

Act, 1988 (in short "Act of 1988") and 

judgments of the Hon'ble Apex Court in 

the case of Ravinder Kumar Sharma 

(Supra), Banarsi (Supra), U.P. State 

Road Transport Corporation (Supra), 

Manju Beri (Supra) and Sarla Verma 

(Supra), we are taking note of objection 

taken by the learned counsel for 

U.P.S.R.T.C. to the effect that only 

dependent(s) are entitled to compensation 

or for enhancement of compensation and 

accordingly we are of the view that :  
 

  (i) Legal heir(s) can file an 

application for getting compensation 

under the Act of 1988, 
  (ii) Legal heir(s) or dependent 

(s) are entitled to get compensation under 

the Act of 1988, 
  (iii) Legal heir(s) is/are entitled 

to get compensation which would not be 

less than as provided under Section 140 of 

the Act of 1988, 
  (iv) Legal heir(s) is/are entitled 

to get amount towards General Damages, 

as provided under the Second Schedule of 

the Act of 1998, 
  (v) Dependent(s) is/are entitled 

to get compensation as per Second 

Schedule of the Act of 1988, which 

includes Multiplier System Formula 

provided under the Act, which cannot be 

taken note of in the case of legal heir(s) 

not dependent on the concerned deceased. 
 

 29.  Thus, in view of the above, the 

claim petition filed by the claimant under 

Section 166 of Motor Vehicle Act, 1988 was 

maintainable as he being son of the deceased, 

falls within the ambit of legal representative 

but the compensation awarded by the Tribunal 

to the claimant as well as to the opposite party 

no.3 is not in consonance with the judgment 

passed by Hon'ble the Apex Court in the case 

of Manju Beri (Supra) and Sarla Verma 

(Supra).  
 

 30.  Further, The appellant/claimant 

and his sister Smt. Ceipi Jain is entitled to 
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get General Damages, as provided in the 

Second Schedule of the Act of 1988. In 

other words the appellant/claimant and 

Smt. Ceipi Jain are entitled to get amount 

towards conventional heads, such as 

funeral expenses, loss of consortium, loss 

of estates, medical expenses. The amount 

towards conventional heads is liable to be 

provided in the light of principles settled 

by the Apex Court in the case of National 

Insurance Company Limited vs. Pranay 

Sethi and Ors., (2017) 16 SCC 680 and 

Magma General Insurance Co. Ltd. vs. 

Nanu Ram and Ors., 2018 SCC Online 

1546 = 2018 (11) SCALE 247. The 

relevant part of the judgment in the case 

of Magma General Insurance Co. Ltd. 

(Supra) is quoted below for ready 

reference :  
 

  "8.4. The Insurance Company has 

submitted that the father and the sister of the 

deceased could not be treated as dependents, 

and it is only a mother who can be dependent 

of her son. This contention deserves to be 

repelled. The deceased was a bachelor, whose 

mother had pre-deceased him. The deceased's 

father was about 65 years old, and an 

unmarried sister. The deceased was 

contributing a part of his meagre income to 

the family for their sustenance and survival. 

Hence, they would be entitled to 

compensation as his dependents.  
  8.5. The Insurance Company has 

contended that the High Court had wrongly 

awarded Rs. 1,00,000 towards loss of love 

and affection, and Rs. 25,000 towards funeral 

expenses. 
  The judgment of this Court in 

Pranay Sethi (supra) has set out the 

various amounts to be awarded as 

compensation under the conventional 

heads in case of death. The relevant 

extract of the judgment is reproduced 

herein below:  

  Therefore, we think it seemly to 

fix reasonable sums. It seems to us that 

reasonable figures on conventional heads, 

namely, loss of estate, loss of consortium 

and funeral expenses should be Rs. 

15,000/-, Rs. 40,000/- and Rs. 15,000/- 

respectively. The principle of revisiting 

the said heads is an acceptable principle. 

But the revisit should not be fact-centric 

or quantum-centric. We think that it 

would be condign that the amount that we 

have quantified should be enhanced on 

percentage basis in every three years and 

the enhancement should be at the rate of 

10% in a span of three years.  
  As per the afore-said judgment, 

the compensation of Rs. 25,000 towards 

funeral expenses is decreased to Rs. 

15,000.  
  The amount awarded by the 

High Court towards loss of love and 

affection is, however, maintained.  
  8.6 The MACT as well as the 

High Court have not awarded any 

compensation with respect to Loss of 

Consortium and Loss of Estate, which are 

the other conventional heads under which 

compensation is awarded in the event of 

death, as recognized by the Constitution 

Bench in Pranay Sethi (supra). 
  The Motor Vehicles Act is a 

beneficial and welfare legislation. The 

Court is duty-bound and entitled to award 

"just compensation", irrespective of 

whether any plea in that behalf was 

raised by the Claimant.  
  In exercise of our power Under 

Article 142 and in the interests of justice, 

we deem it appropriate to award an 

amount of Rs. 15,000 towards Loss of 

Estate to Respondent Nos. 1 and 2.  
  8.7 A Constitution Bench of this 

Court in Pranay Sethi (supra) dealt with 

the various heads under which 

compensation is to be awarded in a death 



1438                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

case. One of these heads is Loss of 

Consortium. 
  In legal parlance, "consortium" is a 

compendious term which encompasses 

'spousal consortium', 'parental consortium', 

and 'filial consortium'.  
  The right to consortium would 

include the company, care, help, comfort, 

guidance, solace and affection of the 

deceased, which is a loss to his family. With 

respect to a spouse, it would include sexual 

relations with the deceased spouse.1  
  Spousal consortium is generally 

defined as rights pertaining to the relationship 

of a husband-wife which allows compensation 

to the surviving spouse for loss of "company, 

society, co-operation, affection, and aid of the 

other in every conjugal relation."2  
  Parental consortium is granted to 

the child upon the premature death of a 

parent, for loss of "parental aid, protection, 

affection, society, discipline, guidance and 

training."  
  Filial consortium is the right of the 

parents to compensation in the case of an 

accidental death of a child. An accident 

leading to the death of a child causes great 

shock and agony to the parents and family of 

the deceased. The greatest agony for a parent 

is to lose their child during their lifetime. 

Children are valued for their love, affection, 

companionship and their role in the family 

unit.  
  Consortium is a special prism 

reflecting changing norms about the status 

and worth of actual relationships. Modern 

jurisdictions world-over have recognized that 

the value of a child's consortium far exceeds 

the economic value of the compensation 

awarded in the case of the death of a child. 

Most jurisdictions therefore permit parents to 

be awarded compensation under loss of 

consortium on the death of a child. The 

amount awarded to the parents is a 

compensation for loss of the love, affection, 

care and companionship of the deceased 

child.  
  The Motor Vehicles Act is a 

beneficial legislation aimed at providing relief 

to the victims or their families, in cases of 

genuine claims. In case where a parent has 

lost their minor child, or unmarried son or 

daughter, the parents are entitled to be 

awarded loss of consortium under the head of 

Filial Consortium.  
  Parental Consortium is awarded to 

children who lose their parents in motor 

vehicle accidents under the Act.  
  A few High Courts have awarded 

compensation on this count3. However, there 

was no clarity with respect to the principles 

on which compensation could be awarded on 

loss of Filial Consortium.  
  The amount of compensation to be 

awarded as consortium will be governed by 

the principles of awarding compensation 

under 'Loss of Consortium' as laid down in 

Pranay Sethi (supra).  
 

 31.  In the instant case, as appears from 

the operative portion of the judgment dated 

09.02.2012 and the award dated 25.02.2012, 

the amount awarded towards conventional 

heads is not as per the law laid down by the 

Hon'ble Apex Court in the case of Pranay 

Sethi (Supra) and Magma General 

Insurance Co. Ltd. (Supra).  
 

 32.  Thus, in view of the above said 

facts, the prayer in the appeal filed by the 

appellant/claimant for enhancement of 

compensation on the ground of composite 

negligence and future prospect is liable to 

be rejected as the appellant/claimant as 

well as Smt. Ceipi Jain/opposite party 

no.3 were not dependent upon the 

deceased.  
 

 33.  Needless to mention herein that 

U.P.S.R.T.C. neither challenged the 
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judgment dated 09.02.2012 and award 

dated 25.02.2012 nor filed any cross 

objection by which the compensation was 

awarded to the appellant/claimant, as 

such, due to the above said facts, the 

amount already paid to the 

appellant/claimant and opposite party 

no.3 as compensation cannot be recovered 

by the U.P.S.R.T.C.  
 

 34.  Before parting, we would like to 

point out that the findings and 

observations, given herein above, would 

not affect the claims/compensation 

claimed by the legal heirs in relation to 

death of a minor, as in this case we have 

only dealt with claim made by Claimant-

Appellant, who was major and he has own 

source of income and as per the case, he 

was not dependent upon the deceased.  
 

 35.  However, we modify the 

judgment dated 09.02.2012 in view of the 

principles settled by the Hon'ble Apex 

Court as stated herein above. In addition 

to the amount of compensation i.e. 

2,64,000/-, awarded by Tribunal and 

already paid by the U.P.S.R.T.C, the 

appellant is also entitled for the following 

amount by way of compensation :  
 

  (a) Towards Loss of Estate - 

Rs.15,000/-  
  (b) Towards Loss of 

Consortium - Rs.80,000/- (Rs.40,000/- for 

legal heir)  
  (c) Towards Funeral Expenses - 

Rs.15,000/- 
  Total = 1,10,000/-  
 

 36.  On the total amount aforesaid 

Rs.1,10,000/-, the appellant would be 

entitled to the interest @ 12% per annum 

from the date of filing of the Claim 

Petition, as awarded in the case of 

Magma General Insurance Co. Ltd. 

(Supra).  

 
 37.  For the foregoing reasons, the 

present appeal filed by the appellant 

against the judgment dated 09.02.2012 

and the award dated 25.02.2012, passed 

by Motor Accident Claims Tribunal, 

Lucknow/Additional District Judge, Court 

No.1, Lucknow in Claim Petition No.02 

of 2004, is partly allowed and the award 

given by the Motor Accident Claims 

Tribunal, Lucknow against the Loss of 

Estate, Funeral Expenses, Loss of 

Consortium is modified and the same is 

awarded to the appellant as stated herein 

above.  
 

 38.  No order as to costs.  
---------- 
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 1.  Since common question of law is 

involved in this batch of petitions thus 

they are being decided by this common 

judgment. However, for convenience the 

facts of the lead petition being Public 

Interest Litigation No. 1215 of 2019 are 

taken for consideration.  
 

 2.  The petitioner in the said petition1 

has claimed that he is a public spirited 

person of Mohalla Bhiti Chowk, District 

Mau. He has espoused the cause of 

general public of the aforesaid mohalla 

for protecting public utility land. Relief 

sought in the petition reads as under:  
 

  "i) Issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent no. 2 to 4 to 

remove the illegal encroachment / 

construction made by respondent no. 5 

over the Arazi No. 985 area about 0.36 

hectare situated at Mohalla Bhiti Chowk, 

District Mau recorded as 'Nala (Nali 

Nalkoop) and road' in the revenue 

record."  
 

 3.  It is stated that Mohalla Bhiti 

Chowk was brought under the 

consolidation operation. Arazi No. 985 

area 0.36 hectare which is situated in the 

said mohalla, was recorded as 'Nala (Nali 

Nalkoop) and road' in the revenue 

papers. The aforesaid land is covered 

under the provisions of Section 132 of the 

U.P. Zamindari Abolition and Land 

Reforms Act, 1952 and the U.P. Land 

Revenue Code, 2006.  
 4.  It is alleged that the fifth 

respondent, who is a private person, has 

made illegal encroachment upon Arazi 

No. 985 area about 0.36 hectare, however 

the revenue authorities have not taken any 

action against the fifth respondent who 

has made illegal encroachment upon the 

public utility land. The petitioner has 

made an application dated 12.3.2019 

regarding the said illegal encroachment, a 

copy of the application addressed to the 

Sub-Divisional Magistrate, Mau is on the 

record, however, the petitioner has not 

filed any receipt that the said 

representation has been received by the 

authority concerned. It is stated that in 

spite of the aforesaid application the 

respondents are not taking action to 

remove the illegal encroachment.  
 

 5.  We have heard learned counsel 

for the petitioner and the learned Standing 

Counsel.  
 

 6.  Learned counsel for the petitioner 

submits that since the authorities 

concerned have failed to remove the 

illegal encroachment hence the petitioner 

who is a public spirited person, has no 

other option but to approach this Court by 

the instant public interest litigation.  
 

 7.  We find that a large number of 

public interest litigation are filed in this 

Court for similar relief where the 

grievances are raised that private 

respondents have made encroachment on 

public utility land, chakroad (pathway), 

nali in villages as well as in Nagar 

Panchayats, municipalities and in Nagar 

Nigams. To illustrate the said fact we 

refer some of the reliefs of following 

public interest litigations filed in this 

Court:  
 

  PIL No. 1216 of 2019 

(Sarvjeet Verma v. State of U.P. & 

others):  
  "(i) issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent authority to 

enquire into the matter and remove 
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immediately the encroachment of 

respondent no.4 from the well (Kuwa), 

water pipeline (Nal) and the place of 

religious and other social work place, 

situated at Araji No. 677K, Village Jalauji 

Chak Rajman, P.S. & Tehsil Sikandarpur, 

District Ballia.  
  (ii) issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent no.3 to decide 

the representation of the petitioner dated 

19.3.2019 (Annexure No. 4 to the writ 

petition), within the period so fixed by this 

Hon'ble Court. 
  PIL No. 1329 of 2019 (Mustaq 

Ahmad v. State of U.P. & others):  
  (a) Issue a writ, order or 

direction in the nature of mandamus 

directing to the authorities concerned to 

restrain the trace passers as like 

respondent No. 8 and 9 for raising 

constructions over public utility land and 

to evict them from Araji No. 117(M), 

124(M), 123(M), 125(M) Mauja Jhunsi 

Kohna, Tahsil Phoolpur, District 

Prayagraj.  
  PIL No. 1324 of 2019 (Bhoora 

@ Farookh and others v. State of U.P. 

& others):  
  (i) Issue a writ, order or 

direction in the nature of mandamus 

commanding/directing the respondents to 

construct the Nali from the house of 

Munnu Fakir to house of Idrish Pradhan 

in pursuance of proposal of the Gaon 

Sabha and sanction of the deep Nali by 

the Government. 
  PIL No. 1292 of 2019 (Paras 

Nath Kushwaha v. State of U.P. & 

others):  
  (I) Issue a writ, order or 

direction in the nature of mandamus 

directing to the respondent No. 2 to 

implement the order dated 31/08/2017 

passed in Case No. 3/2010 (State Versus 

Sant Lal and others) U/s 133 Cr.P.C. 

P.S.-Baresar, District-Ghazipur and 

remove the encroachment from drainage 

in question within stipulated time period. 
  PIL No. 1268 of 2019 (Safeek 

Khan v. State of U.P. & others):  
  (a) issue a writ, order or 

direction in the nature of MANDAMUS 

directing the respondents authorities to 

restrain the illegal construction in Gata 

No. 160 which is public Rasta in view of 

the representation dated 10.3.2019.  
  PIL No. 1270 of 2019 (Girish 

Chandra Tripathi v. State of U.P. & 

others):  
  A. To issue a writ, order or 

direction in the nature of Mandamus 

commanding the respondent no. 2 to 4 to 

take legal action against the encroachers/ 

private respondent nos. 6 to 28 for 

removal of their illegal encroachment 

nuisance and obstruction over the Plots of 

"Charagaah/ Lea" being Plot nos. 30, 

117, 118-Kha, 162, 164, 177, 441, 442, 

471, 473, 475, 533 (12 Plots) total area 

as 2.1120 hectare situated at village 

Fareedpur Post Bandighat, Police Station 

and Tehsil Muhammadabad Gohna, 

district Mau expeditiously within a period 

so stipulated by this Hon'ble Court.  
  PIL No. 1265 of 2019 (Afroz 

Tabassum v. State of U.P. & others):  
  a) Issue a writ, order or 

direction in the nature of mandamus 

directing to the respondent no. 2 to 3 to 

release the public hand pumps from the 

illegal possession of the respondent no. 4 

to 11 to meet the ends of justice.  
  PIL No. 1256 of 2019 (Ram 

Ashray @ Ram Asre v. State of U.P. & 

others):  
  I. issue a writ, order or 

direction in the nature of mandamus 

commanding and directing the respondent 

No. 2 i.e. District Magistrate, Prayagraj 
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to take necessary action against the Gram 

Pradhan to make a construction of the 

Panchayat Bhawan and install the Hand 

Pump on the allotted Plot No. 163 Kha M, 

situated in the aforesaid village from his 

own money. 
  PIL No. 1218 of 2019 

(Ranveer Singh v. State of U.P. & 

others):  
  1. To issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent no. 2 to remove 

the encroachment & illegal possession of 

Res. No. 4 to 18 on Government Estate 

land being Gata No. 66/2 area 0.701 

Hectare & Gata No. 67/2 area 0.440 

Hectare situated in Mauja Araji Imlak, 

Tehsil-Kirawali, District-Agra. 
  2. To issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent no. 2 to conduct 

high level inquiry against guilty persons 

who have facilitated in encroachment & 

illegal possession of Res. No. 4 to 18 on 

Government Estate land being Gata No. 

66/2 area 0.701 Hectare & Gata No. 67/2 

area 0.440 Hectare situated in Mauja 

Araji Imlak, Tehsil-Kirawali, District-

Agra and take appropriate action against 

them so that the action of land grabbers 

may be discouraged. 
  PIL No. 1226 of 2019 (Ram 

Chandra v. State of U.P. & others):  
  1-Issue a writ, order or 

direction in the nature of mandamus 

directing the respondent no.2 to consider 

and decide the representation/ complaint 

dated 23-4-2019 and take effective action 

for removal of encroachment on the land 

of the P.W.D. situate in Arabpur Tehsil 

and District Fatehpur and ensure 

ejectment of encroachers forthwith.  
  2- Issue a writ, order or 

direction in the nature of mandamus 

directing the respondent no. 2 to take 

strict legal action against the respondent 

no. 4 and 5 and other encroachers of 

P.W.D. Land situate in Arabpur Tehsil 

and District Fatehpur.  
  PIL No. 1219 of 2019 

(Rajendra Pathak v. State of U.P. & 

others):  
  i) issue a writ, order or 

direction in the nature of Mandamus 

directing the respondent to remove the 

encroachment from the Khasara No. 373 

situated in village and post Gaura Tehsil 

Bhadohi District Bhadohi which is a state 

land. 
  PIL No. 1224 of 2019 (Shiv 

Charan alias Prahalad v. State of U.P. 

& others):  
  A- To issue a Writ, Order or 

Direction in the nature of Mandamus 

Commanding the Respondents to perform 

their duties under the law and procedure 

and get vacated the Auction Platform 

(Nilami Chabutara) made in Mandi 

Esthal Etawah for the purpose of loading/ 

unloading by the farmers bringing their 

product for sale and purchase.  
  B- To issue a Writ, Order or 

Direction in the nature of Mandamus 

Commanding the Respondents to perform 

their duties for vacating the auction 

platform (nilami chabutara) situated in 

Mandi Esthal Etawah within stipulated 

period as may be fixed by this Hon'ble 

Court and to take punitive action against 

the encraochers.  
  C- To issue a Writ, Order or 

Direction in the nature of Mandamus 

Commanding the Respondents to decide 

the petitioner's Application dated 

12.04.2019 (Annexure No. 13 to the Writ 

Petition) within stipulated period as may 

be fixed by this Hon'ble Court."  
 

 8.  Before adverting to the issue 

raised in the aforementioned public 
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interest litigations, it would be 

advantageous to have a look at the law 

laid down by the Supreme Court in 

respect of the scope of public interest 

litigation. The nature of public interest 

litigation is not adversarial litigation. One 

of the important cases entertained by the 

Supreme Court as a public interest 

litigation was way back in 1980 in 

Bhagalpur Blinding case, where the 

Supreme Court has treated a letter as a 

public interest litigation. In the case of 

Bandhua Mukti Morcha v. Union of 

India and others, a new dimension was 

given by the Supreme Court. The PIL was 

used as a new tool to the superior courts 

to protect fundamental rights of poor 

masses who have no access to the courts 

for redressal of their grievance. To meet 

that object, the principle of locus standi 

was relaxed.  
 

 9.  The object of public interest 

litigation is to bring improvement for poor 

masses. The poor too have civil and 

political rights and the rule of law is 

meant for them also. The Court has 

noticed that if the fundamental right of the 

poor and helpless victim of injustice is 

sought to be enforced by public interest 

litigation, it is criticized by some 

champions of human rights as waste of 

time by the highest court in law. The 

Court has extracted paragraph nos. 2 & 3 

of the judgment in People's Union for 

Democratic Rights and others v. Union 

of India and others in its judgment in the 

case of Delhi Jal Board v. National 

Campaign for Dignity & Rights of 

Sewerage & Allied Workers and 

others: 
 

  "26. ... ... ...  
  2. ...We wish to point out with 

all the emphasis at our command that 

public interest litigation which is a 

strategic arm of the legal aid movement 

and which is intended to bring justice 

within the reach of the poor masses, who 

constitute the low visibility area of 

humanity, is a totally different kind of 

litigation from the ordinary traditional 

litigation which is essentially of an 

adversary character where there is a 

dispute between two litigating parties, one 

making claim or seeking relief against the 

other and that other opposing such claim 

or resisting such relief. Public interest 

litigation is brought before the court not 

for the purpose of enforcing the right of 

one individual against another as 

happens in the case of ordinary litigation, 

but it is intended to promote and vindicate 

public interest which demands that 

violations of constitutional or legal rights 

of large numbers of people who are poor, 

ignorant or in a socially or economically 

disadvantaged position should not go 

unnoticed and unredressed. That would 

be destructive of the rule of law which 

forms one of the essential elements of 

public interest in any democratic form of 

Government. The rule of law does not 

mean that the protection of the law must 

be available only to a fortunate few or 

that the law should be allowed to be 

prostituted by the vested interests for 

protecting and upholding the status quo 

under the guise of enforcement of their 

civil and political rights. The poor too 

have civil and political rights and the rule 

of law is meant for them also, though 

today it exists only on paper and not in 

reality. If the sugar barons and the 

alcohol kings have the fundamental right 

to carry on their business and to fatten 

their purses by exploiting the consuming 

public, have the chamars belonging to the 

lowest strata of society no fundamental 

right to earn an honest living through 
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their sweat and toil? The former can 

approach the courts with a formidable 

army of distinguished lawyers paid in four 

or five figures per day and if their right to 

exploit is upheld against the Government 

under the label of fundamental right, the 

courts are praised for their boldness and 

courage and their independence and 

fearlessness are applauded and 

acclaimed. But, if the fundamental right of 

the poor and helpless victims of injustice 

is sought to be enforced by public interest 

litigation, the so-called champions of 

human rights frown upon it as waste of 

time of the highest court in the land, 

which, according to them, should not 

engage itself in such small and trifling 

matters. Moreover, these self-styled 

human rights activists forget that civil and 

political rights, priceless and invaluable 

as they are for freedom and democracy, 

simply do not exist for the vast masses of 

our people. Large numbers of men, 

women and children who constitute the 

bulk of our population are today living a 

sub- human existence in conditions of 

abject poverty; utter grinding poverty has 

broken their back and sapped their moral 

fibre. They have no faith in the existing 

social and economic system. Public 

interest litigation, as we conceive it, is 

essentially a cooperative or collaborative 

effort on the part of the petitioner, the 

State or public authority and the court to 

secure observance of the constitutional or 

legal rights, benefits and privileges 

conferred upon the vulnerable sections of 

the community and to reach social justice 

to them. The State or public authority 

against whom public interest litigation is 

brought should be as much interested in 

ensuring basic human rights, 

constitutional as well as legal, to those 

who are in a socially and economically 

disadvantaged position, as the petitioner 

who brings the public interest litigation 

before the court. The State or public 

authority which is arrayed as a 

respondent in public interest litigation 

should, in fact, welcome it, as it would 

give it an opportunity to right a wrong or 

to redress an injustice done to the poor 

and weaker sections of the community 

whose welfare is and must be the prime 

concern of the State or the public 

authority. 
  3. There is a misconception in 

the minds of some lawyers, journalists 

and men in public life that public interest 

litigation is unnecessarily cluttering up 

the files of the court and adding to the 

already staggering arrears of cases which 

are pending for long years and it should 

not therefore be encouraged by the court. 

This is, to our mind, a totally perverse 

view smacking of elitist and status quoist 

approach. Those who are decrying public 

interest litigation do not seem to realise 

that courts are not meant only for the rich 

and the well-to-do, for the landlord and 

the gentry, for the business magnate and 

the industrial tycoon, but they exist also 

for the poor and the down-trodden, the 

have-nots and the handicapped and the 

half-hungry millions of our countrymen. 

So far the courts have been used only for 

the purpose of vindicating the rights of 

the wealthy and the affluent. It is only 

these privileged classes which have been 

able to approach the courts for protecting 

their vested interests. It is only the 

moneyed who have so far had the golden 

key to unlock the doors of justice. .....No 

State has a right to tell its citizens that 

because a large number of cases of the 

rich and the well-to-do are pending in our 

courts, we will not help the poor to come 

to the courts for seeking justice until the 

staggering load of cases of people who 

can afford, is disposed of. The time has 
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now come when the courts must become 

the courts for the poor and struggling 

masses of this country. They must shed 

their character as upholders of the 

established order and the status quo. They 

must be sensitised to the need of doing 

justice to the large masses of people to 

whom justice has been denied by a cruel 

and heartless society for generations. The 

realisation must come to them that social 

justice is the signature tune of our 

Constitution and it is their solemn duty 

under the Constitution to enforce the 

basic human rights of the poor and 

vulnerable sections of the community and 

actively help in the realization of the 

constitutional goals." 
                                                                                                               

(Emphasis supplied)  
 

 10.  In the case of State of 

Uttaranchal v. Balwant Singh Chaufal 

and others the Supreme Court went 

elaborately into all the aspects including 

the origin and history of the Public 

Interest Litigation and has categorized the 

public interest litigation in three phases 

from origin to its current trend. The Court 

also considered various facets of public 

interest litigation, the backdrop of 

criticism from within and outside of the 

system. The Court has categorized the 

concept and development of public 

interest litigation in three phases in the 

following terms: 
 

  "43. In this judgment, we would 

like to deal with the origin and 

development of public interest litigation. 

We deem it appropriate to broadly divide 

the public interest litigation in three 

phases:  
  Phase I.- It deals with cases of 

this Court where directions and orders 

were passed primarily to protect 

fundamental rights under Article 21 of the 

marginalized groups and sections of the 

society who because of extreme poverty, 

illiteracy and ignorance cannot approach 

this court or the High Courts.  
  Phase II.- It deals with the cases 

relating to protection, preservation of 

ecology, environment, forests, marine life, 

wildlife, mountains, rivers, historical 

monuments etc. etc.  
  Phase III.- It deals with the 

directions issued by the Courts in 

maintaining the probity, transparency and 

integrity in governance."  
 

 11.  In the cases, under Phase-I the 

Court has observed that "in order to 

preserve and protect the fundamental 

rights of marginalized, deprived and poor 

section of society, the Court relaxed the 

traditional rule of locus standi and 

broaden the definition of aggrieved 

person and gave directions and orders". 

The Court has further observed that "the 

Supreme Court and high Courts earned 

great respect and acquired great 

credibility in the eyes of public because of 

their innovative efforts to protect and 

preserve the fundamental rights of people 

belonging to poor and marginalized 

section of society.  
 

 12.  One of the essential aspects of 

the procedure laid down by the Court is 

that the person who approaches the Court 

has to show that he has no personal 

interest in the outcome of the 

proceedings. A large number of 

judgments and the directions of the 

Supreme Court in public interest litigation 

have benefited the downtrodden and 

marginalized section of the society.  
 

 13.  In the matter of Phase-II deals 

with the protection, preservation of 
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ecology, environment, forest, wildlife, 

rivers etc. Now there is a large number of 

judgments of the Supreme Court, where 

several important directions have been 

issued for protection of the environment. 

These judgments have gone long away to 

protect the environment and to deal with 

the problem of pollution and also to 

preserve the natural resources of the 

country. In the matter of environment, the 

Court has applied the doctrine of trust. 

This doctrine was enunciated in the 

present form by the U.S. Courts. It says 

that when the State holds a resource that 

is available for the use of public, the 

Court can exercise its power under the 

judicial review to scrutinize the fairness 

of the State's action while dealing with the 

natural resources.  
 

 14.  In the third phase the Supreme 

Court has widen the horizon of public 

interest litigation for maintaining the probity, 

transparency and good governance. In a large 

number of petitions the Supreme Court has 

entertained petitions in respect of governance 

of the State. In the case of Shivajirao 

Nilangekar Patil v. Dr. Mahesh Madhav 

Gosavi and others, the Court has taken a 

judicial note about falling standard of public 

morality. It was observed that "this Court 

cannot be oblivious that there has been a 

steady decline of public standard or public 

morals and public morale. It is necessary to 

cleanse public life in the country along with 

or even before cleaning the physical 

atmosphere. The pollution in our values and 

standard is an equally grave menace as the 

pollution of environment, where such 

situations cry out, the Court should not and 

cannot remain mute and dumb.  
 

 15.  After summarizing the law on all 

the three phases of the public interest 

litigation in nicety of detail the Supreme 

Court in the case of Balwant Singh 

Chaufal (supra), has observed as under:  
 

  "31. According to our opinion, 

the public interest litigation is an 

extremely important jurisdiction exercised 

by the Supreme Court and the High 

Courts. The Courts in a number of cases 

have given important directions and 

passed orders which have brought 

positive changes in the country. The 

Courts' directions have immensely 

benefited marginalized sections of the 

society in a number of cases. It has also 

helped in protection and preservation of 

ecology, environment, forests, marine life, 

wildlife, etc. etc. The Court's directions to 

some extent have helped in maintaining 

probity and transparency in the public 

life.  
                                            ***                             

***                               ***  
  87. ...The court in that case 

gave emphasis that the directions of the 

court should meet the requirements of 

public interest, environmental protection, 

elimination of pollution and sustainable 

development. While ensuring sustainable 

development, it must be kept in view that 

there is no danger to the environment or 

to the ecology. 
                                           ***                              

***                               ***  
  143. Unfortunately, of late, it 

has been noticed that such an important 

jurisdiction which has been carefully 

carved out, created and nurtured with 

great care and caution by the courts, is 

being blatantly abused by filing some 

petitions with oblique motives. We think 

time has come when genuine and bonafide 

public interest litigation must be 

encouraged whereas frivolous public 

interest litigation should be discouraged. 

In our considered opinion, we have to 



1448                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

protect and preserve this important 

jurisdiction in the larger interest of the 

people of this country but we must take 

effective steps to prevent and cure its 

abuse on the basis of monetary and non-

monetary directions issued by the courts.  
                                             ***                               

***                              ***  
  148. The first category of cases 

is that where the Court on the filing of 

frivolous public interest litigation 

petitions, dismissed the petitions with 

exemplary costs. In Neetu v. State of 

Pubjab, AIR 2007 SC 758, the Court 

concluded that it is necessary to impose 

exemplary costs to ensure that the 

message goes in the right direction that 

petitions filed with oblique motive do not 

have the approval of the courts.  
                                            ***                                

***                              ***  
  157. In Holicow Pictures (P) 

Ltd. v. Prem Chandra Mishra, (2007) 14 

SCC 281, this Court observed as under:  
  "10. '... 12. It is depressing to 

note that on account of such trumpery 

proceedings initiated before the courts, 

innumerable days are wasted, which time 

otherwise could have been spent for the 

disposal cases of the genuine litigants. 

Though we spare no efforts in fostering 

and developing the laudable concept of 

PIL and extending our long arm of 

sympathy to the poor, the ignorant, the 

oppressed and the needy whose 

fundamental rights are infringed and 

violated and whose grievances go 

unnoticed, unrepresented and unheard; 

yet we cannot avoid but express our 

opinion that while genuine litigants with 

legitimate grievances relating to civil 

matters involving properties worth 

hundreds of millions of rupees and 

criminal cases in which persons 

sentenced to death facing gallows under 

untold agony and persons sentenced to 

life imprisonment and kept in 

incarceration for long years, persons 

suffering from undue delay in service 

matters - government or private, persons 

awaiting the disposal of cases wherein 

huge amounts of public revenue or 

unauthorized collection of tax amounts 

are locked up, detenu expecting their 

release from the detention orders, etc. etc. 

are all standing in a long serpentine 

queue for years with the fond hope of 

getting into the courts and having their 

grievances redressed, the busybodies, 

meddlesome interlopers, wayfarers or 

officious interveners having absolutely no 

public interest except for personal gain or 

private profit either of themselves or as a 

proxy of others or for any other 

extraneous motivation or for glare of 

publicity, break the queue muffing their 

faces by wearing the mask of public 

interest litigation and get into the courts 

by filing vexatious and frivolous petitions 

and thus criminally waste the valuable 

time of the courts and as a result of which 

the queue standing outside the doors of 

the courts never moves, which piquant 

situation creates frustration in the minds 

of the genuine litigants and resultantly 

they loose faith in the administration of 

our judicial system.' "  
  158. The Court cautioned by 

observing that [Holicow case, (2007) 14 

SCC 281]:  
  "10. '... 13. Public interest 

litigation is a weapon which has to be 

used with great care and circumspection 

and the judiciary has to be extremely 

careful to see that behind the beautiful 

veil of public interest an ugly private 

malice, vested interest and/or publicity - 

seeking is not lurking. It is to be used as 

an effective weapon in the armory of law 

for delivering social justice to the citizens. 
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The attractive brand name of public 

interest litigation should not be used for 

suspicious products of mischief. It should 

be aimed at redressal of genuine public 

wrong or public injury and not publicity 

oriented or founded on personal vendetta. 

...  
                                           ***                              

***                             ***  
  172. In M/s Holicow Pictures 

(P) Ltd., (2007) 14 SCC 281, this Court 

observed that the Judges who exercise the 

jurisdiction should be extremely careful to 

see that behind the beautiful veil of PIL, 

an ugly private malice, vested interest 

and/or publicity - seeking is not lurking. 

The court should ensure that there is no 

abuse of the process of the court.  
                                          ***                               

***                             ***  
  181. We have carefully 

considered the facts of the present case. 

We have also examined the law declared 

by this Court and other courts in a 

number of judgments. In order to preserve 

the purity and sanctity of the PIL, it has 

become imperative to issue the following 

directions:  
  (1) The Courts must encourage 

genuine and bona fide PIL and effectively 

discourage and curb the PIL filed for 

extraneous considerations. 
                                          ***                                

***                            ***  
  (3) The Courts should prima 

facie verify the credentials of the 

petitioner before entertaining a P.I.L. 
  (4) The Court should be prima 

facie satisfied regarding the correctness 

of the contents of the petition before 

entertaining a PIL. 
  (5) The Court should be fully 

satisfied that substantial public interest is 

involved before entertaining the petition. 

  (6) The Court should ensure 

that the petition which involves larger 

public interest, gravity and urgency must 

be given priority over other petitions. 
  (7) The Courts before 

entertaining the PIL should ensure that 

the PIL is aimed at redressal of genuine 

public harm or public injury. The Court 

should also ensure that there is no 

personal gain, private motive or oblique 

motive behind filing the public interest 

litigation. 
  (8) The Court should also 

ensure that the petitions filed by 

busybodies for extraneous and ulterior 

motives must be discouraged by imposing 

exemplary costs or by adopting similar 

novel methods to curb frivolous petitions 

and the petitions filed for extraneous 

considerations." 
 

 16.  The Courts must encourage 

genuine and bonafide PIL, which has 

been filed for redressal of genuine public 

harm or public injury in the following 

matters:  
 

  (i) Lack of probity in public life 

leading to degree of corruption; good 

governance, judicial review of 

administrative action; 
  (ii) Environmental matters 

dealing with air pollution, water pollution, 

illegal mining, felling of trees, pollution 

of rivers etc.; the encroachment of public 

utility land such as Park and open space 

reserved in the town planning, forest land, 

illegal exploitation natural resources. 
  (iii) Power of superior courts to 

make investigation into the issue of public 

importance. 
  (iv) Those PILs which involve 

larger public interest should be heard on 

priority basis. 
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 17.  However, the Court has also 

opined that the frivolous petition must be 

dealt with firm hand and should be 

discouraged by imposing heavy cost.  
 

 18.  Bearing in mind the principles 

and the directions issued by the Supreme 

Court in the above noted cases, we find 

that this Court can broadly classify the 

following categories of public interest 

litigation which are generally filed in this 

Court:  
 

  (i) for the removal of 

encroachments on public path mostly in 

villages or small towns; 
  (ii) for compliance of the 

provisions of the Corporation Act, 1959; 

Municipalities Act, 1916, Town Area Act; 

Nagar Panchayat Act; RBO Act, 1958. In 

this category of public interest litigation, 

generally the reliefs are sought for the 

removal of encroachment; for the 

demolition of buildings which have been 

raised without proper sanction under the 

relevant Act and Byelaws. 
  (iii) for the compliance of 

directions issued by the Supreme Court in 

the matter of removal of encroachment 

from the ponds. 
  (iv) Environmental matters 

regarding illegal running of Brick kilns. 

felling of trees, water related problems. 
 

 19.  Firstly, we will advert to the 

matters relating to the environment. As 

discussed above in the second phase of 

the PIL, the Supreme Court has issued a 

large number of directions in its various 

judgement. In the case of Indian Council 

for Enviro-Legal Action v. Union of 

India and others, the Court has observed 

that High Courts should shoulder 

responsibility to ensure that directions 

issued by the Supreme Court in the 

matters of protection of the environment 

are complied with by the authorities. The 

Court has further observed that High 

Courts are better placed to appreciate the 

problems of their geographical area. It is 

constitutional obligation of the Courts to 

protect the fundamental rights of the 

people. The Supreme Court has reminded 

the High Courts that it is their 

responsibility that in the cases where the 

directions of Supreme court have 

ramification all over country, High Courts 

should ensure for compliance of those 

directions. Following discussion and 

conclusion are apt and relevant for our 

purpose: 
 

  "41. With rapid industrialisation 

taking place, there is an increasing threat 

to the maintenance of the ecological 

balance. The general public is becoming 

aware of the need to protect environment. 

Even though, laws have been passed for 

the protection of environment, the 

enforcement of the same has been tardy, 

to say the least. With the governmental 

authorities not showing any concern with 

the enforcement of the said Acts, and with 

the development taking place for personal 

gains at the expense of environment and 

with disregard of the mandatory 

provisions of law, some public-spirited 

persons have been initiating public 

interest litigations. The legal position 

relating to the exercise of jurisdiction by 

the courts for preventing environmental 

degradation and thereby, seeking to 

protect the fundamental rights of the 

citizens, is now well settled by various 

decisions of this Court. The primary effort 

of the court, while dealing with the 

environmental-related issues, is to see 

that the enforcement agencies, whether it 

be the State or any other authority, take 

effective steps for the enforcement of the 
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laws. The courts, in a way, act as the 

guardian of the people's fundamental 

rights but in regard to many technical 

matters, the courts may not be fully 

equipped. Perforce, it has to rely on 

outside agencies for reports and 

recommendations whereupon orders have 

been passed from time to time. Even 

though, it is not the function of the court 

to see the day-to-day enforcement of the 

law, that being the function of the 

Executive, but because of the non-

functioning of the enforcement agencies, 

the courts as of necessity have had to pass 

orders directing the enforcement agencies 

to implement the law.  

 
  42. As far as this Court is 

concerned, being conscious of its 

constitutional obligation to protect the 

fundamental rights of the people, it has 

issued directions in various types of cases 

relating to the protection of environment 

and preventing pollution. For effective 

orders to be passed, so as to ensure that 

there can be protection of environment 

along with development, it becomes 

necessary for the court dealing with such 

issues to know about the local 

conditions. Such conditions in different 

parts of the country are supposed to be 

better known to the High Courts. The 

High Courts would be in a better 

position to ascertain facts and to ensure 

and examine the implementation of the 

anti-pollution laws where the allegations 

relate to the spreading of pollution or 

non-compliance of other legal provisions 

leading to the infringement of the anti-

pollution laws. For a more effective 

control and monitoring of such laws, the 

High Courts have to shoulder greater 

responsibilities in tackling such issues 

which arise or pertain to the 

geographical areas within their 

respective States. Even in cases which 

have ramifications all over India, where 

general directions are issued by this 

Court, more effective implementation of 

the same can, in a number of cases, be 

effected, if the High Courts concerned 

assume the responsibility of seeing to the 

enforcement of the laws and examine the 

complaints, mostly made by the local 

inhabitants, about the infringement of 

the laws and spreading of pollution or 

degradation of ecology." 
 (Emphasis supplied)  
 

 20.  A perusal of the above 

judgement would lead to conclusion that 

the High Courts should ensure strict 

compliance of the orders of Supreme 

Court where there is inaction on the part 

of law enforcing authorities to implement 

the orders of Supreme Court.  
 

 21.  Now we will deal with only 

those matters in respect of which a large 

numbers of PILs are filed in this Court.  
 

 (i) Public probity in governance: 

 
 22.  The principle of public 

accountability and performance of the 

public duty and public obligation are 

bedrock of good administration. The 

principles of public accountability and 

transparency in State action was 

considered by a Three Judge Bench in the 

case of Vineet Narain and others v. 

Union of India and another. The Court 

observed that holders of public offices are 

entrusted the powers for the public 

interest alone. If the conduct of public 

official amounts to an offence, it must be 

promptly investigated and appropriate 

action should be taken to uphold the rule 

of law. Paragraph nos. 55 & 56 are 

apposite for our purposes. 
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  "55. These principles of public 

life are of general application in every 

democracy and one is expected to bear 

them in mind while scrutinising the 

conduct of every holder of a public office. 

It is trite that the holders of public offices 

are entrusted with certain powers to be 

exercised in public interest alone and, 

therefore, the office is held by them in 

trust for the people. Any deviation from 

the path of rectitude by any of them 

amounts to a breach of trust and must be 

severely dealt with instead of being 

pushed under the carpet. If the conduct 

amounts to an offence, it must be 

promptly investigated and the offender 

against whom a prima facie case is made 

out should be prosecuted expeditiously so 

that the majesty of law is upheld and the 

rule of law vindicated. It is duty of the 

judiciary to enforce the rule of law and, 

therefore, to guard against erosion of the 

rule of law.  

 
  56. The adverse impact of lack 

of probity in public life leading to a high 

degree of corruption is manifold. It also 

has adverse effect on foreign investment 

and funding from the International 

Monetary Fund and the World Bank who 

have warned that future aid to 

underdeveloped countries may be subject 

to the requisite steps being taken to 

eradicate corruption, which prevents 

international aid from reaching those for 

whom it is meant. Increasing corruption 

has led to investigative journalism which 

is of value to a free society. The need to 

highlight corruption in public life through 

the medium of public interest litigation 

invoking judicial review may be frequent 

in India but is not unknown in other 

countries: R. v. Secy. of State for Foreign 

and Commonwealth Affairs, (1995) 1 

WLR 386." 

 23.  In the case of Intellectuals 

Forum, Tirupathi v. State of A.P. and 

others, the Court has categorized three 

types of restrictions by the public trust 

doctrine: (1) the property must be 

available for the use of general public and 

it must not only be used for public 

purpose; (2) the property may not be sold, 

even for fair cash equivalent; (3) the 

property must be maintained for particular 

types of use; (i) either traditional uses, or 

(ii) some uses particular to that form of 

resources.  
 

 24.  In Delhi Airtech Services 

Private Limited and another v. State of 

Uttar Pradesh and another, the 

Supreme Court considered at length the 

doctrine of "full faith and credit" which 

applies to the act done by the officer in 

the hierarchy of the State. The Court 

observed "the principle of public 

accountability and transparency in such 

action are applicable to the cases of 

executive or statutory exercise of power, 

besides requires that such action does not 

lack bonafides. All these principles 

enunciated by the Court over a passage of 

time clearly mandate that the public 

officers are answerable for both their 

inaction and irresponsible action.  
                                                                                                                 

Emphasis supplied  
 

 25.  If what ought to have been done, 

is not done, responsibility should be fixed 

on the erring officers, the real public 

purpose of an answerable administration 

would be satisfied. The Court in Delhi 

Airtech Services (P) Ltd. (supra) has 

further observed:  
 

  "216. The doctrine of "full faith 

and credit"applies to the acts done by the 

officers. There is a presumptive evidence 
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of regularity in official acts, done or 

performed, and there should be faithful 

discharge of duties to elongate public 

purpose in accordance with the procedure 

prescribed. Avoidance and delay in 

decision making process in government 

hierarchy is a matter of growing concern. 

Sometimes delayed decisions can cause 

prejudice to the rights of the parties 

besides there being violation of the 

statutory rule.  
                                          ***                            

***                             ***  
  218. ...The adverse impact of lack 

of probity in discharge of public duties can 

result in varied defects, not only in the 

decision-making process but in the final 

decision as well. Every officer in the hierarchy 

of the State, by virtue of his being "public 

officer" or "public servant", is accountable for 

his decisions to the public as well as to the 

State. This concept of dual responsibility 

should be applied with its rigours in the larger 

public interest and for proper governance."  
 

 26.  The Supreme Court in the case 

of Shivajirao Nilangekar Patil (supra) 

has taken a judicial note. Relevant part of 

the said judgement reads as under: 
 

  "51. This Court cannot be 

oblivious that there has been a steady 

decline of public standards or public 

morals and public morale. It is necessary 

to cleanse public life in this country along 

with or even before cleaning the physical 

atmosphere. The pollution in our values 

and standards in (sic is) an equally grave 

menace as the pollution of the 

environment. Where such situations cry 

out the courts should not and cannot 

remain mute and dumb."  
 

 (ii) Environmental Matters in 

respect of air and noise pollution, 

felling of trees, production of natural 

resources, water, minor and minerals: 
 27.  In the matter of environment 

also the public interest litigation should be 

encouraged. In the case of M.C. Mehta v. 

Kamal Nath and others, the Supreme 

Court has held as under: 
 

  "23. The notion that the public 

has a right to expect certain lands and 

natural areas to retain their natural 

characteristic is finding its way into the 

law of the land. The need to protect the 

environment and ecology has been 

summed up by David B. Hunter 

(University of Michigan) in an article 

titled An ecological perspective on 

property : A call for judicial protection of 

the public's interest in environmentally 

critical resources published in Harvard 

Environmental Law Review, Vol. 12 1988, 

p. 311 is in the following words:  
  "Another major ecological tenet 

is that the world is finite. The earth can 

support only so many people and only so 

much human activity before limits are 

reached. This lesson was driven home by 

the oil crisis of the 1970s as well as by the 

pesticide scare of the 1960s. The current 

deterioration of the ozone layer is another 

vivid example of the complex, 

unpredictable and potentially 

catastrophic effects posed by our 

disregard of the environmental limits to 

economic growth. The absolute finiteness 

of the environment, when coupled with 

human dependency on the environment, 

leads to the unquestionable result that 

human activities will at some point be 

constrained.  
  ''[H]uman activity finds in the 

natural world its external limits. In short, 

the environment imposes constraints on 

our freedom; these constraints are not the 

product of value choices but of the 
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scientific imperative of the environment's 

limitations. Reliance on improving 

technology can delay temporarily, but not 

forever, the inevitable constraints. There 

is a limit to the capacity of the 

environment to service ... growth, both in 

providing raw materials and in 

assimilating by-product wastes due to 

consumption. The largesse of technology 

can only postpone or disguise the 

inevitable.'  
  Professor Barbara Ward has 

written of this ecological imperative in 

particularly vivid language:  
  ''We can forget moral 

imperatives. But today the morals of 

respect and care and modesty come to us 

in a form we cannot evade. We cannot 

cheat on DNA. We cannot get round 

photosynthesis. We cannot say I am not 

going to give a damn about 

phytoplankton. All these tiny mechanisms 

provide the preconditions of our 

planetary life. To say we do not care is to 

say in the most literal sense that "we 

choose death".'  
  There is a commonly-recognized 

link between laws and social values, but 

to ecologists a balance between laws and 

values is not alone sufficient to ensure a 

stable relationship between humans and 

their environment. Laws and values must 

also contend with the constraints imposed 

by the outside environment. 

Unfortunately, current legal doctrine 

rarely accounts for such constraints, and 

thus environmental stability is threatened.  
  Historically, we have changed 

the environment to fit our conceptions of 

property. We have fenced, plowed and 

paved. The environment has proven 

malleable and to a large extent still is. 

But there is a limit to this malleability, 

and certain types of ecologically 

important resources -- for example, 

wetlands and riparian forests -- can no 

longer be destroyed without enormous 

long-term effects on environmental and 

therefore social stability. To ecologists, 

the need for preserving sensitive 

resources does not reflect value choices 

but rather is the necessary result of 

objective observations of the laws of 

nature.  
  In sum, ecologists view the 

environmental sciences as providing us with 

certain laws of nature. These laws, just like 

our own laws, restrict our freedom of conduct 

and choice. Unlike our laws, the laws of 

nature cannot be changed by legislative fiat; 

they are imposed on us by the natural world. 

An understanding of the laws of nature must 

therefore inform all of our social institutions."  
 

 (iii) Public amenities: 

 
 28.  The public interest litigation 

should also be encouraged in the matter 

concerning the public amenities due to 

growing population of the country. The 

open land/ spaces reserved for public 

amenities are being encroached by 

unscrupulous persons in connivance with 

the authorities who look the other way at 

such encroachment.  
 

 29.  In some cases, the statutory offices 

deviate from the master plan and tries to 

convert open / public spaces for the benefit of 

private builders, rich and influential persons, 

who put pressure on the law enforcing 

authorities and statutory authorities to bend 

the law in their favor. The Supreme Court in 

the case of Manohar Joshi v. State of 

Maharashtra and others, has taken note of 

the present trend. The Supreme Court has 

observed as under:  
 

  "209. Yet, as we have seen from 

the earlier judgments concerning the 
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public amenities in Bangalore (Bangalore 

Medical Trust14) and Lucknow [M.I 

Builders (P) Ltd.15], and now as is seen 

in this case in Pune, the spaces for the 

public amenities are under a systematic 

attack and are shrinking all over the cities 

in India, only for the benefit of the 

landowners and the builders. Time has 

therefore come to take a serious stock of 

the situation. Undoubtedly, the competing 

interest of the landowner is also to be 

taken into account, but that is already 

done when the plan is finalized, and the 

landowner is compensated as per the law. 

Ultimately when the land is reserved for a 

public purpose after following the due 

process of law, the interest of the 

individual must yield to the public 

interest. "  
 

 30.  We are constrained to observe that in 

this state, there appears to be an unholy nexus 

between administration and builders to convert 

the land use contrary to Master plan and Zonal 

plan. For illustration, in Prayagraj (Allahabad) 

the Master plan was notified in the year 2005 

but even after 19 years zonal plans for the 

entire city have not been notified by the State 

Government. Taking advantage of this 

situation, most of the residential areas of city 

have been converted in commercial area. If the 

space is reserved for public amenities it cannot 

be allowed to be allotted to the builders or 

powerful persons against the alleged 

development plan. The land, open spaces or 

parks cannot be converted or encroached. The 

Supreme Court in the case Bangalore Medical 

Trust v. B.S. Muddappa and others16, and 

M.I. Builders Pvt. Ltd. v. Radhey Shyam 

Sahu And Others has taken a strict view in the 

matter of violation of Master Plan / Zonal Plan.  
 

 31.  We also find that a large number 

of PILs are filed in service matters and 

against policy decision of the State. It is 

trite that in service matters, PILs are not 

entertainable. Similarly, in policy matter 

also Court can interfere on very limited 

grounds.  
 

 (iv) Policy Matters: 
 32.  In respect of policy matters, the 

Supreme Court in the case of BALCO 

Employees' Union (Regd.) v. Union of 

India and others, has held that "in the 

sphere of economic policy or reform, the 

Court is not appropriate forum. Every 

matter of the public interest or curiosity 

cannot be subject matter of PIL. The 

Courts are not intended to and nor should 

they conduct the administration of 

country. The Courts will interfere only if 

there is clear violation of constitutional or 

statutory provisions or non-compliance by 

the States with its constitutional or its 

statutory duties".  
 

 33.  In the case of Union of India 

and others v. J.D. Suryavanshi, the 

Supreme Court has quoted with approval 

its earlier view in the case of The 

Directorate of Film Festivals and others 

v. Gaurav Ashwin Jain and others in 

the following terms:  
 

  "9. In Directorate of Film 

Festivals v. Gaurav Ashwin Jain21 this 

Court held: (SCC p. 746, para 16)  
  "16. The scope of judicial 

review of governmental policy is now well 

defined. Courts do not and cannot act as 

appellate authorities examining the 

correctness, suitability and 

appropriateness of a policy, nor are 

courts advisors to the executive on 

matters of policy which the executive is 

entitled to formulate. The scope of 

judicial review when examining a policy 

of the Government is to check whether it 

violates the fundamental rights of the 
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citizens or is opposed to the provisions of 

the Constitution, or opposed to any 

statutory provision or manifestly 

arbitrary. Courts cannot interfere with 

policy either on the ground that it is 

erroneous or on the ground that a better, 

fairer or wiser alternative is available. 

Legality of the policy, and not the wisdom 

or soundness of the policy, is the subject 

of judicial review....".  
 

 (v) Service Matters: 
 34.  The Supreme Court in the case 

of Dr. Duryodhan Sahu and others v. 

Jitendra Kumar Mishra and others, has 

held that in service matters a public 

interest litigation should not be 

entertained.  
 

 35.  The Supreme Court in the case 

of Gurpal Singh v. State of Punjab and 

others, has observed that though the 

Supreme Court has laid down the law in 

Dr. Duryodhan Sahu (supra) that "so 

called Public Interest Litigations should 

not be entertained but the PILs involving 

service matters continue unabated in the 

courts and strangely are entertained". The 

Court has held that "the least the High 

Court could do is to throw them out on 

the basis of said decision. Relevant part of 

the judgment in Gurpal Singh (supra) is 

extracted below:  
 

  "7. ...Though in Duryodhan 

Sahu (Dr.) v. Jitendra Kumar Mishra24 

this Court held that in service matters 

PILs should not be entertained, the inflow 

of so-called PILs involving service 

matters continues unabated in the courts 

and strangely are entertained. The least 

the High Courts could do is to throw them 

out on the basis of the said decision. The 

other interesting aspect is that in the 

PILs, official documents are being 

annexed without even indicating as to 

how the petitioner came to possess them. 

In one case, it was noticed that an 

interesting answer was given as to its 

possession. It was stated that a packet 

was lying on the road and when out of 

curiosity the petitioner opened it, he 

found copies of the official documents. 

Whenever such frivolous pleas are taken 

to explain possession, the Court should do 

well not only to dismiss the petitions but 

also to impose exemplary costs. It would 

be desirable for the courts to filter out the 

frivolous petitions and dismiss them with 

costs as aforestated so that the message 

goes in the right direction that petitions 

filed with oblique motive do not have the 

approval of the courts."  
 

 36.  Now coming back to the cases 

on hand, we find that in this batch of 

public interest litigations, the only relief is 

in respect of removal of encroachment 

from public utility land, illegal 

construction etc. We have extracted the 

prayer of all the public interest litigations 

in the earlier part of this judgment.  
 

 37.  A perusal of the reliefs sought 

by the petitioners it is evident that the 

grievances are raised against the private 

respondents who have made 

encroachment over the public utility land, 

pathways (chakroads), encroachment of 

drains (nali) etc. etc.  
 

 38.  Section 133 of the Code of 

Criminal Procedure, 1973 deals with 

public nuisance. Relevant part of Section 

133 reads as under:  
 

  "133. Conditional order for 

removal of nuisance.---(1) Whenever a 

District Magistrate or a Sub-divisional 

Magistrate or any other Executive 
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Magistrate specially empowered in this 

behalf by the State Government, on 

receiving the report of a police officer or 

other information and on taking such 

evidence (if any) as he thinks fit, 

considers---  
  (a) that any unlawful 

obstruction or nuisance should be 

removed from any public place or from 

any way, river or channel which is or may 

be lawfully used by the public; or  
  (b) ... ... ...  
  (c) that the construction of any 

building, or, the disposal of any 

substance, as is likely to occasion 

conflagration or explosion, should be 

prevented or stopped; or 
  (d) that any building, tent or 

structure, or any tree is in such a 

condition that it is likely to fall and 

thereby cause injury to persons living or 

carrying on business in the 

neighbourhood or passing by, and that in 

consequence the removal, repair or 

support of such building, tent or structure, 

or the removal or support of such tree, is 

necessary; or 
  (e) ... ... ...  
  (f) ... ... ...  
  such Magistrate may make a 

conditional order requiring the person 

causing such obstruction or nuisance, or 

carrying on such trade or occupation, or 

keeping any such goods or merchandise, 

or owning, possessing or controlling such 

building, tent, structure, substance, tank, 

well or excavation, or owning or 

possessing such animal or tree, within a 

time to be fixed in the order---  
  (i) to remove such obstruction 

or nuisance; or 
  (ii) to desist from carrying on, 

or to remove or regulate in such manner 

as may be directed, such trade or 

occupation, or to remove such goods or 

merchandise, or to regulate the keeping 

thereof in such manner as may be 

directed; or 
  (iii) to prevent or stop the 

construction of such building, or to alter 

the disposal of such substance; or 
  (iv) ... ... ...  
  (v) ... ... ...  
  (vi) ... ... ...  
  (2) No order duly made by a 

Magistrate under this section shall be 

called in question in any Civil Court." 
 

 39.  A perusal of Section 133 shows 

the jurisdiction which is exercised by the 

Magistrate to deal with public nuisance. 

This power can be exercised by the 

Magistrate on the police report or other 

information. The Magistrate can issue the 

order for removal of nuisance and if he 

finds that the dispute is of the civil nature, 

the Magistrate has to refer the matter to 

the civil court. The word 'other 

information' can be entertained by the 

Magistrate of an individual or any person 

who is aggrieved from the public 

nuisance. The power under Section 133 

can be used for removal of obstruction 

raised on municipal drain and from the 

public pathway of the village.  
 

 40.  Similarly, under the U.P. Land 

Revenue Code, 2006 also the Tehsildar 

has power for removal of obstacle for free 

use of a public road, path or common land 

of a village or obstruction or water-course 

or source of water. Section 26 of the Act 

reads as under:  
 

  "26. Removal of obstacle.---If 

the Tahsildar finds that any obstacle 

impedes the free use of a public road, 

path or common land of a village or 

obstructs the road or water course or 

source of water, he may direct the 
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removal of such obstacle and may, for 

that purpose, use or cause to be used such 

force as may be necessary and may 

recover the cost of such removal from the 

person concerned in the manner 

prescribed."  
 

 41.  The aforesaid two provisions 

clearly demonstrate that for the removal 

of encroachment of pathways, streets, a 

citizen has efficacious alternative remedy 

by approaching the competent authority 

under the aforesaid two Acts. In most of 

such cases, we find that the petitioners 

without pursuing remedy under 

abovementioned Acts approach this Court 

by way of public interest litigation for a 

direction against a person individual. 

These huge number of public interest 

litigations waste valuable judicial time of 

this Court.  
 

 42.  Accordingly, we are of the view 

that in the matter of removal of 

encroachment of pathways, drains etc., 

statutory remedy is available to the 

persons under the Criminal Procedure 

Code, the U.P. Revenue Code, 2006, and 

under the Acts which govern the local 

bodies, Nagar Nigams, Municipal 

Corporations, Nagar Panchayats, 

Municipalities etc. etc. hence the public 

interest litigation ordinarily should not be 

entertained. If there is inaction on the part 

of statutory authorities, the aggrieved 

person can approach to this Court for 

appropriate direction but not by way of 

PIL.  
 

 43.  The Supreme Court has time and 

again emphasized the view that in the 

matter of frivolous petitions a heavy cost 

should be imposed. In the case of Phool 

Chandra and another v. State of Uttar 

Pradesh, and in Subrata Roy Sahara v. 

Union of India and others, the Supreme 

Court has held that "the judicial system is 

grossly afflicted by frivolous litigation". 

Some solution has to be evolved to deter 

the litigant to approach this Court in 

respect of ill-considered and senseless 

litigation. It has to be born in mind that in 

every such litigation, there is an innocent 

sufferer. The Court has castigated the 

State agencies also who litigate endlessly 

up to the Supreme Court. The attitude of 

the State functionaries is due to lack of 

responsibility to take decisions. The 

Supreme Court has held that such 

frivolous and petty matters should be 

dealt with iron hands and heavy costs 

should be imposed as encouraging such 

type of litigation is hampering the cause 

of justice. We may in this regard gainfully 

refer to the decision of the Supreme Court 

in Phool Chandra (supra):  
 

  "12. All these are aberrations in 

the functioning of the Apex Court of any 

country. Of late, there has been an 

increase in the trend of litigants rushing 

to the courts, including this Court, for all 

kinds of trivial and silly matters which 

results in wastage of public money and 

time. A closer scrutiny of all such matters 

would disclose that there was not even a 

remote justification for filing the case. It 

is a pity that the time of the court which is 

becoming acutely precious because of the 

piling arrears has to be wasted on 

hearing such matters. There is an urgent 

need to put a check on such frivolous 

litigation. Perhaps many such cases can 

be avoided if the learned counsel who are 

officers of the court and who are expected 

to assist the court tender proper advice to 

their clients. The Bar has to realise that 

the great burden upon the Bench of 

dispensing justice imposes a simultaneous 

duty upon them to share this burden and it 



2 All.                                 Rahul Kumar Singh Vs State of U.P. & Ors.  1459 

is their duty to see that the burden should 

not needlessly be made unbearable. The 

Judges of this Nation are struggling 

bravely against the odds to tackle the 

problem of dispensing quick justice. But, 

without the cooperation of the gentlemen 

of the Bar, nothing can be done.  
  13. It is high time that the courts 

should come down heavily upon such 

frivolous litigation and unless we ensure 

that the wrongdoers are denied profit or 

undue benefit from the frivolous litigation, 

it would be difficult to control frivolous 

and uncalled for litigation. In order to 

curb such kind of litigation, the courts 

have to ensure that there is no incentive 

or motive which can be ensured by 

imposing exemplary costs upon the 

parties as well as on the learned counsel 

who act in an irresponsible manner. {Vide 

Varinderpal Singh v. M.R. Sharma, 1986 

Supp SCC 719, Ramrameshwari Devi v. 

Nirmala Devi, (2011) 8 SCC 249 : (2011) 

4 SCC (Civ) 1, and Gurgaon Gramin 

Bank v. Khazani, (2012) 8 SCC 781 : AIR 

2012 SC 2881.}" 
 

 44.  Recently, the Supreme Court in 

the case of Tehseen Poonawalla v. 

Union of India and another, has 

considered the misuse of PIL jurisdiction. 

The Court observed thus:  
 

  "98. The misuse of public 

interest litigation is a serious matter of 

concern for the judicial process. Both this 

court and the High Courts are flooded 

with litigation and are burdened by 

arrears. Frivolous or motivated petitions, 

ostensibly invoking the public interest 

detract from the time and attention which 

courts must devote to genuine causes. 

This court has a long list of pending cases 

where the personal liberty of citizens is 

involved. Those who await trial or the 

resolution of appeals against orders of 

conviction have a legitimate expectation 

of early justice. It is a travesty of justice 

for the resources of the legal system to be 

consumed by an avalanche of misdirected 

petitions purportedly filed in the public 

interest which, upon due scrutiny, are 

found to promote a personal, business or 

political agenda. This has spawned an 

industry of vested interests in litigation. 

There is a grave danger that if this state 

of affairs is allowed to continue, it would 

seriously denude the efficacy of the 

judicial system by detracting from the 

ability of the court to devote its time and 

resources to cases which legitimately 

require attention. Worse still, such 

petitions pose a grave danger to the 

credibility of the judicial process. This 

has the propensity of endangering the 

credibility of other institutions and 

undermining public faith in democracy 

and the rule of law. This will happen 

when the agency of the court is utilised to 

settle extra-judicial scores. Business 

rivalries have to be resolved in a 

competitive market for goods and 

services. Political rivalries have to be 

resolved in the great hall of democracy 

when the electorate votes its 

representatives in and out of office. 

Courts resolve disputes about legal rights 

and entitlements. Courts protect the rule 

of law. There is a danger that the judicial 

process will be reduced to a charade, if 

disputes beyond the ken of legal 

parameters occupy the judicial space."  
 

 45.  On careful consideration of the 

arguments advanced by learned counsel 

for the parties, the abovementioned case 

laws and for the reasons mentioned 

above, we are of the view that all the 

above mentioned public interest 

litigations lack merit. As discussed above, 
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the petitioners have approached this Court 

in petty matters or in some cases they 

have efficacious alternative remedy. 

Entertaining these petitions shall be 

wastage of precious judicial time. There 

are large number of pending PILs relating 

to protection of environment, in the 

matter of cleansing the public life, breach 

of public trust doctrine, converting the 

public utility services for private use of 

builders etc., those genuine PILs are 

pending for years together and some of 

them are becoming infructuous as most of 

the judicial time is wasted in dealing with 

a large number of fresh PILs raising the 

issues on small matters which do not raise 

the issues of public importance. Hence, 

time has come when this Court should 

discourage frivolous and petty matters.  
 

 46.  Accordingly, the public interest 

litigations are dismissed. However, we make 

it clear that dismissal of these public interest 

litigations shall not cause any prejudice to the 

cause espoused therein. It is left open to the 

petitioners to work out other remedy available 

under the law.  
 

 47.  No order as to costs.  
---------- 
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A. Indian Penal Code, 1860 - Sections 
302/34,201/34 and Indian Evidence Act, 

1872 - Circumstantial evidence - Principle - 
it was the duty of the prosecution to prove 
all the circumstances from which an 

inference of guilt may have been drawn 
and also it was the duty of prosecution to 
show and establish that the proved 

circumstances are of a definite tendency 
and they unerringly point towards the guilt 
of the accused persons and these 

circumstances, if taken cumulatively are 
forming a chain, so complete that there is 
no escape from the conclusion that in all 

probability the crime has been committed 
by the respondent only and by none else. 
 
B. Motive - the admitted case of the 
prosecution is that the deceased and 

accused persons were very close friends. 
It is also admitted that there was no 
enmity of the deceased with respondent. 

No motive of the crime has been 
assigned to the respondent, which may 
persuade him to commit crime. 
  
C. A criminal trial proceeds with the 
presumption of innocence of the accused 
persons and this presumption of innocence 

stands fortified with the acquittal of the 
accused persons. So, very strong and 
cogent reasons must exist for interfering in 

the judgment of acquittal. The view taken 
by the trial court was a probable and logical 
view and the judgment of the trial court 

cannot be said to be not based on material 
on record or illegal or illogical or 
improbable. Therefore, the application to 
grant leave to file appeal is dismissed.  (Para 

15,16,17,18,19,20 & 21) 
 
Criminal Appeal dismissed (E-6)
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Precedent followed: - 
 
1. Ajmer Singh Vs St. of Punj. 1953 SCR 418 
 
2. Sanwat Singh & ors. Vs St. of Raj. AIR 1961 
SC 715 
 
3. Sheo Swarup & ors. Vs King Emperor AIR 

1934 PC 227 (2) 
 
4. Sadhu Saran Singh Vs St. of U.P.& ors.2016 
CrL. J. 1908 
 
5. St. of Mah. Vs Sujay Mangesh Poyarekar 
MANU/SC/8073/2008 
 
6. Hanumant Vs St. of M.P. 
MANU/SC/0037/1952 
 
7. Sharad Birdhichand Sarda Vs St. of Mah. 
AIR 1984 SC 1622 
 
8. Jaharlal Das Vs St. of Ori.  

MANU/SC/0586/1991: (1991) 3 SCC 27 
 
9. Varkey Joseph Vs St. of Kerala 
MANU/SC/0295/1993 
 
10. Arjun Marik & ors. Vs St. of Bihar 
MANU/SC/1037/1994: 1994 Supp (2) SCC 372 
  
11. St. of Goa Vs Sanjay Thakran & anr. 

MANU/SC/7187/2007 (2007) 3 SCC 755 
 
12. Bodhraj alias Bodha & ors. Vs St. of J&K 
MANU/SC/0723/2002 
 
13. Jaswant Gir Vs St. of Punj. 
MANU/SC/2585/2005 
 
14. Mohibur Rahman & anr. Vs St. of Assam 
MANU/SC/0690/2002 
 
15. Rishi Pal Vs St. of Uk. 
MANU/SC/0081/2013 
 

(Delivered by Hon’ble Mohd. Faiz Alam 

Khan, J.) 

 1.  Heard Shri Chandra Shekhar 

Pandey, learned AGA for the State and 

perused the record.  
 

 2.  By means of instant application 

moved under Section 378(3) Cr.P.C. the 

State has requested to grant leave to 

appeal against impugned judgment and 

order dated 6.7.2019, passed by 

Additional District and Sessions Judge 

(FTC), Pratapgarh, in Sessions Trial No. 

44/2013, 'State Versus Ram Shringar 

Pandey @ Bhaiyan son of Rama Shankar 

@ Bablu Pandey', arising out of Case 

Crime No. 215 of 2012, under Sections 

302/34, 201/34 IPC, Police Station 

Fatanpur, District Pratapgarh, whereby 

the respondent/ accused Ram Shringar 

Pandey @ Bhaiyan has been acquitted 

from the charges under Sections 302/34, 

201/34 IPC. 
 

 3.  The prosecution story as emerges 

out of the record is that on 24.9.2012 the 

informant, namely, Shobhnath Srivastava 

son of Mahadev Srivastava, R/o Village 

Ramapur Kundaha, Police Station 

Sujanganj, District Jaunpur submitted a 

written application to S.H.O., Police 

Station Fatanpur alleging that on 

16.09.2012 at about 4 P.M. accused 

persons Imtiyaz Ahmad @ Guddu and 

Ram Shringar Pandey @ Bhaiyan 

(respondent) came to his house and took 

his maternal grand-son, Suraj Kumar 

Srivastava with them. When his wife 

inquired from Suraj Kumar Srivastava as 

to where he was going, he replied that he 

would be back within 10 minutes and he 

accompanied the accused persons. It was 

further alleged in the application that 

since his departure with the above 

accused persons, Suraj Kumar Srivastava 

never returned back and when he went to 

the houses of the accused persons on 
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16.9.2012, he got information that they were 

also absconding since 16.09.2012. On 

22.09.2012, he got information that near 

Jagnipur Nala a dead body has been found 

which was buried and photo of the same has 

been kept in Police Station Fatanpur. He went 

to the Police Station Fatanpur along with other 

villagers and identified the deceased as his 

maternal grand-son (Suraj Kumar Srivastava) 

by the photograph of the dead body and other 

material and thereafter they identified the dead 

body at the mortuary. His maternal grand-son, 

Suraj Kumar Srivastava has been murdered 

and buried by the accused persons. 
 

 4.  On the basis of the aforesaid 

application a First Information Report was 

registered against the respondent Ram 

Shringar Pandey @ Bhaiyan and Imtiyaz 

Ahmad @ Guddu, under Sections 302, 201 

IPC at case Crime No. 215/ 2012 and after 

entering the the substance of the FIR in G.D. 

the investigation was entrusted to Sri 

Sabhajit Mishra S.O. Fatanpur. 
 

 5.  The postmortem on the body of 

the deceased, Suraj Kumar Srivastava was 

performed by P.W.5- Dr. Arvind Kumar 

Verma on 23.09.2012, who found 

following ante-mortem injuries on the 

body of the deceased. 
 

  (i) Ligature mark 31cm. x 2cm. 

all around the neck below, thyroid 

cartilage. Ecchymosis was found beneath 

the ligature mark. 
  (ii) contusion 5 cm. x 5 cm. on 

the left side of chest. 6 cm. below left 

nipple. 
  (iii) Contusion 9 cm. x 7 cm. on 

the right side of the chest. 4 cm. below the 

right nipple. 
  (iv) Contusion 15 cm. x 12 cm. 

on scapular region towards the left side. 

  (v) Contusion 12 cm. x 22 cm. 

on scapular region towards the back of 

right side. 
  (vi) The right ring finger was 

amputated and its upper and middle part 

was missing. 
  The possible time of death of 

the deceased was determined as 3 to 5 

days before the postmortem and the death 

was stated to have occurred due to 

asphyxia due to ante-mortem 

strangulation.  
 

 6.  The Investigating Officer after 

taking down the disclosure statement of the 

respondent recovered a Phawra, on the 

pointing of respondent and after completion 

of investigation filed charge sheet against the 

above mentioned accused persons Imtiyaz 

Ahmad @ Guddu and Ram Shringar Pandey 

@ Bhaiyan. 
 

 7.  The case being exclusively triable 

by the court of sessions was committed to 

the sessions court and charges under 

Sections 302 read with 34 and 201 read 

with 34 IPC were framed against the 

respondent and another accused person.In 

response to the charges framed against the 

respondent accused- respondent pleaded 

not guilty and claimed trial. 
 

  The other accused person, 

namely, Imtiyaz Ahmad @ Guddu 

absconded during the course of trial and 

his file was separated from the file of the 

instant respondent and vide impugned 

judgment and order, the judgment was 

passed only with regard to the respondent 

Ram Shringar Pandey @ Bhaiyan 

(respondent).  
 

 8.  The prosecution in order to bring 

home the charges against the respondent 
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relied on following documentary 

evidence:- 
 

  (i) Application of information                                   

(Ex. Ka-1) 
  (ii) Postmortem report                                               

(Ex. Ka-2) 
  (iii) Chick FIR                                                           

(Ex. Ka-3) 
  (iv) G.D. FIR                                                              

(Ex. Ka-4) 
  (v) G.D. pertaining to 

information of dead body,       (Ex. Ka-5) 
  (vi) Site Plan                                                               

(Ex. Ka-5-A) 
  (vii) Seizure memo pertaining to 

recovery of spade (Favda)    (Ex. Ka-6) 
  (viii) Charge-sheet                                                       

(Ex. Ka-7) 
  (ix) Site Plan of recovery site                                      

(Ex. Ka-8) 
  (x) Inquest report                                                         

(Ex. Ka-9) 
  (xi) Report Police Station                                             

(Ex. Ka-10) 
  (xii) Letter to C.M.O                                                    

(Ex. Ka-11) 
  (xiii) Letter to R.I.                                                        

(Ex. Ka-12) 
  (xiv) Letter to C.M.O.                                                  

(Ex. Ka-13) 
  (xv) Police form-13                                                       

(Ex. Ka-14) 
  (xv) Photo lash                                                              

(Ex. Ka-15) 
  (xvi) Sample of seal                                                       

(Ex. Ka-16) 

 
  Apart from the above mentioned 

documentary evidence the prosecution 

also produced following witnesses in 

support of its case:-  

 
  (i) P.W.1- Shobhanath 

Srivastava                (Informant) 

  (ii) P.W.2- Smt. Reena 

Srivastava,     (wife of the deceased/ eye 

witness) 
  (iii) P.W.3- Smt. Sarswati                   

(grand-mother of the deceased) 
  (iv) P.W.4- Shri Vinod Kumar 

Srivastava    (brother of the deceased) 
  (v) P.W.5- Dr. Arvind Kumar 

Verma       (who conducted the 

postmortem) 
  (vi) P.W.6- Constable Chhedi 

lal Yadv    (Scribe Chick FIR and G.D.) 
  (vii) P.W.7- S.H.O. Sabhajit 

Mishra        (Investigating Officer) 
 

 9.  After closing of the evidence of 

the prosecution statement of the 

respondent- Ram Shringar Pandey @ 

Bhaiyan was recorded under Section 313 

of the Cr.P.C., who declined to have 

committed any offence. He further stated 

that P.Ws.1 to 4 have given false evidence 

and that he has been falsely roped in by 

the police only on the basis of doubt. 

However, no evidence was produced by 

the respondent in his defence. 
 

  The trial court after taking into 

consideration the oral and documentary 

evidence produced by the prosecution 

found that the prosecution has failed to 

prove its case beyond reasonable doubt 

against the respondent and acquitted the 

respondent- accused of the charges 

framed against him. Aggrieved by the 

judgment and order of the trial court the 

instant appeal along with an application to 

grant leave has been preferred by the 

State. 
 

 10.  Learned AGA while pressing the 

application for grant of leave to file 

instant appeal submits that the court 

below has committed material illegality in 

appreciating the evidence available on 
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record. The court below has failed to take 

into consideration that the respondent 

along with other co-accusedperson took 

the deceased- Suraj Kumar Srivastava 

with them on 16.09.2012 at 4 P.M. from 

the house of the deceased. It was proved 

on record that the deceased as well as two 

accused persons were last seen together 

by the grand-mother of the deceased i.e. 

Smt. Saraswati Srivastava and when she 

inquired as to where he was going, the 

deceased, Suraj Kumar Srivastava replied 

that he will come back within ten minutes 

and he departed with the accused persons 

on a motorcycle. 
 

  He further submits that P.W.1-

Shobhanath Srivastava on 16.09.2012 at 5 

P.M. had also seen the deceased with 

respondent and other accused person on a 

motorcycle, when he was returning from 

the market. He further submits that 

P.W.4- Vinod Kumar Srivastava who is 

also the brother of the informant has also 

testified that on 16.09.2012 at about 4 

P.M. respondent- Ram Shringar Pandey 

@ Bhaiyan and Imtiyaz Ahmad @ Guddu 

came to the house of Suraj Kumar 

Srivastava and took him with them on a 

motorcycle and his dead body was 

recovered on 22.9.2012.  
  Highlighting the above factual 

matrix, learned AGA submits that the 

evidence of the above mentioned eye 

witnesses clearly establishes the fact that 

the respondent and another accused 

person Imtiyaz Ahmad @ Guddu took the 

deceased Suraj Kumar Srivastava on 

16.09.2012 at about 4 P.M. with them and 

since then the whereabouts of the 

deceased was not known and his dead 

body was recovered on 22.09.2012 near a 

Nala and by virtue of Section 106 of 

Evidence Act burden is on the accused 

persons to show as to what happened to 

the deceased and if they failed to give any 

reasonable explanation than they will be 

held liable for the offence.He further 

submits that a Favda (spade) whereby the 

body of the deceased was buried has also 

been recovered on the pointing out of the 

respondent.  
  He further submits that the court 

below has committed illegality in 

acquitting the respondent in terms of the 

theory of 'last seen together' it was for the 

respondent to show as to where and in 

what manner they departed from the 

deceased or what happened to the 

deceased after respondent and Guddu 

took him with them on motorcycle.  
  He further submits that the court 

below has not considered the proved 

circumstances available against the 

accused persons and disbelieved the 

evidence of prosecution in a cursory 

manner while it was proved on record that 

the crime has been committed only and 

only by the respondent and another 

accused person and in the facts and 

circumstances of the case, the State be 

granted leave to file instant appeal in 

order to challenge the order of the court 

below.  
 

 11.  Having heard learned AGA for 

the State, we find that the instant case is 

based purely on circumstantial evidence 

as there is no witness or evidence who 

claims to have seen the commission of the 

offence. An FIR of the incident has been 

lodged by Shri Shobhanath Srivastva on 

24.09.2012 at Police Station Fatanpur, 

with regard to the fact that the 

respondent- Ram Shringar Pandey @ 

Bhaiyan as well as Guddu @ Imtiyaz 

Ahmad took the deceased, Suraj Kumar 

Srivastava with them on 16.09.2012 at 4 

P.M. and he along with other villagers 

identified the dead body of the deceased 
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in the postmortem house after the same 

was recovered on 22.09.2012, from near 

Nala and was kept in mortuary on 

23.09.2012. 
 

 12.  Before proceeding further, it 

appears in the interest of justice that a 

survey of the testimony of the prosecution 

witness be made so that the evidence on 

record may be appreciated in a better way 

in the back ground of the submissions 

made by the learned AGA. 
 

  P.W.1- Shobhanath 

Srivastava, is the informant of the FIR. 

He in his statement has stated that on 

16.09.2012 at about 3 P.M. he went to 

Jagnipur Market and when he was 

returning from there he saw a motorcycle 

where on Bhaiyan Pandey, his maternal 

grand-son, Suraj Kumar Srivastava and 

Guddu were sitting together. When he 

arrived at home, he asked his wife as to 

where Suraj Kumar Srivastava had gone, 

to which she replied that Suraj Kumar 

Srivastva had gone with Guddu and Ram 

Shringar Pandey @ Bhaiyan and will 

return in 10 minutes.This witness further 

stated that when Suraj Kumar Srivastava 

did not return in the night he started 

inquiring from the next morning and went 

to the houses of the accused persons and 

he was told by ladies of their houses that 

Guddu and Ram Shringar Pandey @ 

Bhaiyan had also not returned in the 

night. He presumed that these three 

persons together might have gone 

somewhere in order to earn bread for their 

families. One Ram Chandra of his 

villageis doing some construction work in 

bombay and these three persons were 

employed with him in Mumbai.  
  He further stated that on 

22.09.2012, he got information that a 

dead body has been found buried in the 

land and the same has been taken by the 

police of PS Fatanpur. He, on 23.9.2012 

went to Fatanpur Police Station and 

identified the deceased by a photograph of 

the body as well as the clothes and other 

belongings of the deceased. He also 

identified the body of Suraj Kumar 

Srivastava at mortuary at District Hospital, 

Pratapgarh. He further stated that he has 

every reason to believe that his 'Nati' has 

been done to death by the aforesaid accused 

persons. Suraj Kumar Srivastava was not 

having any enmity with accused persons. 

Wife of Suraj Kumar Srivastava was not in 

the village at the time of the death of the 

deceased. When she came, she informed that 

the deceased was having enmity with Ram 

Chandra due to monetory transaction and 

deceased had also left employment of Ram 

Chandra on this basis.  
  P.W.2- Smt. Reena Srivastava 

is the wife of the deceased, Suraj Kumar 

Srivastava, who admitted in her statement 

that on 16.09.2012 when her husband was 

taken by the accused persons she was not 

present at her house and she was in 

Mumbai.She returned from Mumbai on 

25.09.2012 and was informed by his 

father and mother-in-law about the 

incident. She further stated that on 

22.09.2012 she was informed by her 

father-in-law about the death of the 

deceased and also that her father-in-law 

identified the body of the deceased at 

mortuary of Pratapgarh. She has further 

stated that there was some dispute over 

monetory transaction between her 

husband and Ram Chandra of her village 

and due to this her husband had left the 

employment of Ram Chandra. She further 

stated that Ram Chandra also intimidated 

her husband to join his employment or he 

will be done to death. The incident has 

been committed on the basis of enmity 

with Ram Chandra.  
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  P.W.3- Smt. Sarswati has testified 

pertaining to the fact that on 16.09.2012 at 

about 4 P.M., when she was at home, 

deceased Suraj Kumar Srivastava was taken 

by Guddu and Ram Shringar Pandey @ 

Bhaiyan. On being asked by her, Suraj Kumar 

Srivastava informed that he will be back 

within ten minutes. She further stated that 

after some time her husband returned from the 

market and inquired as to where Suraj Kumar 

Srivastava had gone along with Guddu and 

Ram Shringar Pandey @ Bhaiyan, she 

informed her husband that Suraj Kumar 

Srivastava had gone with the accused persons 

and will come back within ten minutes. 

However, he did not return there after and the 

body of the deceased, Suraj Kumar Srivastava 

was found on 22.0-9.2012 in a buried 

condition. She further stated that when the 

accused persons were taking Suraj Kumar 

Srivastava with them. She did not know as to 

who has murdered Suraj Kumar Srivastava 

but he was tkaen by Guddu and Ram Shringar 

Pandey @ Bhaiyan.  
  P.W.4- Vinod Kumar Srivastava 

has stated in his statement that Guudu and Ram 

Shringar Pandey @ Bhaiyan were close friends 

and they visited each other houses frequently 

and were generally seen together. He 

corroborated the incident of going of Suraj 

Kumar Srivastava with accused persons on 

16.09.2012 at 4 P.M. and claimed that he was 

present at the main door of the house. He also 

stated that on being asked by the wife of the 

informant as to where they were going, Suraj 

Kumar Srivastava replied that he will be back 

within ten minutes. He also stated that on 

22.09.2012 they got information about a dead 

body found buried near Jagnipur Nala and they 

identified the same as of Suraj Kumar 

Srivastava in Pratapgarh mortuary.  
  P.W.5- Dr. Arvind Kumar 

Verma, who conducted post mortem on 

the body deceased,in his statement has 

found six injuries on the body of the 

deceased and all those injuries have been 

elaborately discussed herein before at para no. 

5 of this judgment. He also stated to have 

found that the death of deceased has been 

caused due to asphyxia occurred on account 

of strangulation. He proved postmortem 

report in his hand writing and signatures.  
  P.W.6- Constable Chhedi Lal 

Yadav has stated to have prepared the chick 

FIR on 24.09.2012 and also to have written an 

entry in general diary at Rapat No. 31 time 17 

hours on 24.09.2012 and has proved the chick 

FIR, G.D. and information of the recovery of 

the dead body as Ex. Ka-3, 4, and 5, 

respectively.  
  P.W.7- S.H.O. Sabhajit 

Mishra is the Investigating Officer in the 

instant matter, who has proved to have 

prepared the site plan and other necessary 

papers for the purpose of the postmortem 

from Ex. Ka-5A to Ka-8. He also proved 

to have prepared the inquest report and 

other necessary papers from Ex. Ka-10 to 

Ka-16. He further stated to have 

recovered Favda (spade) on the pointing 

out of the deceased Ram Shringar Pandey 

@ Bhaiyan.  
 

 13.  Perusal of the judgment of the 

subordinate court reveals that the trial 

Court found that the case of the 

prosecution has not been proved beyond 

reasonable doubts on following points:- 
 

  (i) The case of prosecution is 

based on circumstantial evidence as no 

body has seen the crime being committed 

by the accused persons. 
  (ii) The FIR has been lodged 

after delay of 08 days i.e. on 24.09.2012 

and no explanation of such delay has been 

given. Even no missing report pertaining 

to the deceased was lodged and also that 

no sincere efforts were made to search the 

deceased. 
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  (iii) Allegation of taking 

deceased by accused persons has been 

imputed with regard to 16.09.2012 at 4 

P.M. and dead body of the deceased has 

been found on 22.09.2012 and there is no 

evidence that the deceased, in between 

this duration, has been seen by any one in 

the company of the accused persons. 
  (iv) P.W.5- Dr. Arvind Kumar 

Verma, who conducted the postmortem 

on the body of the deceased has opined 

that the deceased was done to death about 

03 to 05 days before the postmortem and 

not beyond that and according to him the 

death of the deceased might have 

occurred from 18.09.2012 to 20.09.2012, 

while the deceased was allegedly taken by 

accused persons on 16.09.2012. Therefore 

there is no close proximity between the 

point of time when deceased was last seen 

with respondent and time of death of the 

deceased. 
  (v) The Investigating Officer 

has admitted in his cross examination that 

the deceased was a criminal. 
  (vi) All proved circumstance do 

not form a complete chain and there is 

possibility that the crime might have been 

committed by any other person. 
  (vii) No motive of crime has been 

alleged. Per contra it is admitted to the 

prosecution that the accused persons and 

deceased were very closed friends and were 

usually seen together.Enmity of deceased with 

accused persons is neither alleged nor proved. 

All prosecution witnesses admitted that the 

accused persons and deceased frequently 

visited each other houses and they were 

childhood friends. 
  (viii) The recovery of spade 

(Favda) at the instance of accused- 

respondent is highly doubtful for the 

following reasons:- 
  (a) Favda was not presented 

before any Magistrate.  

  (b) No signature either of the 

accused or witnesses were found on the 

level affixed on Favda.  
  (c) The evidence of P.W.7- 

Sabhajit Mishra, Investigating Officer is 

not believable on the point of recovery of 

the Favda when he stated that this will 

only be known to the accused- respondent 

from where he has recovered Favda. He 

admitted in his statement that he did not 

have any idea as to at what distance he 

was standing when accused was 

recovering Favda. He admitted that he 

even can not say whether Favda was 

recovered from inside the water of Nala 

or from land . 
  (ix) Suspicion howsoever strong 

could not take place of proof. 
  (x) It is not proved by the 

prosecution that it is only and only the 

accused who has committed the crime. 
 

 14.  The question as to how the 

application for grant of leave to appeal 

made under Section 378(3) of the Code 

should be decided by the High Court and 

what are the parameters which this Court 

should keep in mind remains no more 'res 

integra '. This Issue was examined by the 

Hon'ble the Apex Court in the case of 

Ajmer Singh v. State of Punjab, 1953 

SCR 418 wherein the accused was 

acquitted by the trial Court but was 

convicted by the High Court in an appeal 

against acquittal filed by the State. The 

aggrieved accused approached Apex 

Court. It was contended by him that there 

were 'no compelling reasons' for setting 

aside the order of acquittal and due and 

proper weight had not been given by the 

High Court to the opinion of the trial 

Court as regards the credibility of 

witnesses seen and examined by him. It 

was also contended that the High Court 

committed an error of law and the Hon'ble 
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Supreme Court found substance in the 

argument that when a strong 'prima facie' 

case is made out against an accused 

person it is his duty to explain the 

circumstances appearing in evidence 

against him and he cannot take shelter 

behind the presumption of innocence and 

cannot state that the law entitles him to 

keep his lips sealed. It was further held 

that in an appeal, the High Court had full 

power to review the evidence upon which 

the order of acquittal was founded ... 
 

  Upholding the contention, it has 

also been held in para 6 as under ;  
  "We think this criticism is well-

founded. After an order of acquittal has 

been made, the presumption of innocence 

is further reinforced by that order, and 

that being so, the trial court's decision 

can be reversed not on the ground that the 

accused had failed to explain the 

circumstances appearing against him but 

only for very substantial and compelling 

reasons."  
  In the case of Sanwat Singh 

and others v. State of Rajasthan, AIR 

1961 SC 715 after placing the reliance on 

the judgment given by Privy Council in 

Sheo Swarup and others vs. The King 

Emperor AIR 1934 PC 227 (2) and many 

other authroities Hon'ble the Apex Court 

on the point in issue held as under :-  
  " Para 16- The foregoing 

discussion yields the following results :  
  (1) an appellate court has full 

power to review the evidence upon which 

the order of acquittal is founded; (2) the 

principles laid down in Sheo Swarup's 

case afford a correct guide for the 

appellate court's approach to a case in 

disposing of such an appeal; and (3) the 

different phraseology used in the 

judgments of this Court, such as, (i) 

"substantial and compelling reasons", (ii) 

"good and sufficiently cogent reasons", 

and (iii) "strong reasons" are not 

intended to curtail the undoubted power 

of an appellate court in an appeal against 

acquittal to review the entire evidence 

and to come to its own conclusion; but in 

doing so it should not only consider every 

matter on record having a bearing on the 

questions of fact and the reasons given by 

the court below in support of its order of 

acquittal in its arriving at a conclusion on 

those facts, but should also express those 

reasons in its judgment, which lead it to 

hold that the acquittal was not justified". 
  Hon'ble the Apex Court in the 

case of Sadhu Saran Singh Vs. State of 

Uttar Pradesh and Others reported in 

2016 CrL. J. 1908 has considered this 

difference and has observed as under:  
  "18 Generally, an appeal 

against acquittal has always been 

altogether on a different pedestal from 

that of an appeal against conviction. In an 

appeal against acquittal where the 

presumption of innocence in favour of the 

accused is reinforced, the appellate court 

would interfere with the order of acquittal 

only when there is perversity of fact and 

law. However, we believe that the 

paramount consideration of the Court is 

to do substantial justice and avoid 

miscarriage of justice which can arise by 

acquitting the accused who is guilty of an 

offence. A miscarriage of justice that may 

occur by the acquittal of the guilty is no 

less than from the conviction of an 

innocent. This Court, while enunciating 

the principles with regard to the scope of 

powers of the appellate court in an appeal 

against acquittal, in Sambasiva V. State of 

Kerala 1998 SCC (Cri) 1320 has held:  
  "The principles with regard to 

the scope of the powers of the appellate 

court in an appeal against acquittal, are 

well settled. The powers of the appellate 
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court in an appeal against acquittal are 

no less than in an appeal against 

conviction. But where on the basis of 

evidence on record two views are 

reasonably possible the appellate court 

cannot substitute its view in the place of 

that of the trial court. It is only when the 

approach of the trial in acquitting an 

accused is found to be clearly erroneous 

in its consideration of evidence on record 

and in deducing conclusions therefrom 

that the appellate court can interfere with 

the order of acquittal."  
  19.  This Court, in several 

cases, has taken the consistent view that 

the appellate court, while dealing with an 

appeal against acquittal, has no absolute 

restriction in law to review and relook the 

entire evidence on which the order of 

acquittal is founded. If the appellate 

court, on scrutiny, finds that the decision 

of the court below is based on erroneous 

views and against settled position of law, 

then the interference of the appellate 

court with such an order is imperative." 
  In State of Maharashtra vs. 

Sujay Mangesh Poyarekar 

MANU/SC/8073/2008 Hon'ble Supreme 

Court has held as under:-  
  "21. Now, Section 378 of the 

Code provides for filing of appeal by the 

State in case of acquittal. Sub-section (3) 

declares that no appeal "shall be 

entertained except with the leave of the 

High Court". It is, therefore, necessary 

for the State where it is aggrieved by an 

order of acquittal recorded by a Court of 

Session to file an application for leave to 

appeal as required by sub-section (3) of 

Section 378 of the Code. It is also true 

that an appeal can be registered and 

heard on merits by the High Court only 

after the High Court grants leave by 

allowing the application filed under sub-

section (3) of Section 378 of the Code.  

  22. In our opinion, however, in 

deciding the question whether requisite 

leave should or should not be granted, the 

High Court must apply its mind, consider 

whether prima facie case has been made 

out or arguable points have been raised 

and not whether the order of acquittal 

would or would not be set aside. 
  23. It cannot be laid down as an 

abstract proposition of law of universal 

application that each and every petition 

seeking leave to prefer an appeal against 

an order of acquittal recorded by a trial 

Court must be allowed by the appellate 

Court and every appeal must be admitted 

and decided on merits. But it also cannot 

be overlooked that at that stage, the Court 

would not enter into minute details of the 

prosecution evidence and refuse leave 

observing that the judgment of acquittal 

recorded by the trial Court could not be 

said to be `perverse' and, hence, no leave 

should be granted. 
  24. We may hasten to clarify 

that we may not be understood to have 

laid down an inviolable rule that no leave 

should be refused by the appellate Court 

against an order of acquittal recorded by 

the trial Court. We only state that in such 

cases, the appellate Court must consider 

the relevant material, sworn testimonies 

of prosecution witnesses and record 

reasons why leave sought by the State 

should not be granted and the order of 

acquittal recorded by the trial Court 

should not be disturbed. Where there is 

application of mind by the appellate 

Court and reasons (may be in brief) in 

support of such view are recorded, the 

order of the Court may not be said to be 

illegal or objectionable. At the same time, 

however, if arguable points have been 

raised, if the material on record discloses 

deeper scrutiny and reappreciation, 

review or reconsideration of evidence, the 
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appellate Court must grant leave as 

sought and decide the appeal on merits. 

In the case on hand, the High Court, with 

respect, did neither. In the opinion of the 

High Court, the case did not require grant 

of leave. But it also failed to record 

reasons for refusal of such leave." 
 

 15.  From the above decisions some 

general principles which may emerge are 

that the appellate court is having full 

power to review or re-appreciate or 

reconsider the evidence upon which the 

order/ judgment of acquittal has been 

based and there is no limitation, 

restriction in exercise of such power by 

the appellate court and the appellate court 

may reach at it is own conclusion on the 

same set of evidence, both on question of 

facts as well as on law. However, it is to 

be kept in mind that in case of acquittal, 

the presumption of innocence which was 

initially with the accused persons has 

been fortified, reaffirmed, strengthened 

and also the golden principle which runs 

through the Web of criminal 

jurisprudence is that if two reasonable and 

logical conclusions can be derived on the 

basis of evidence on record, the appellate 

court should not normally disturb the 

finding of the trial court. But 

simultaneously it is also to be kept in 

mind that the benefit of only a reasonable 

doubt can be given to accused persons in 

a criminal trial. The accused persons 

cannot claim the benefit of each and every 

doubt. To get the benefit of a doubt the 

same has to pass the test of 

reasonableness and a reasonable doubt is 

a doubt which emerges out of the 

evidence itself. 
 

 16.  The law with regard to 

appreciation of circumstantial evidence 

has been clearly enunciated in the case of 

Hanumant v. State of Madhya Pradesh 

MANU/SC/0037/1952 wherein Hon'ble 

Supreme Court held as follows: 
 

  "12 ...It is well to remember that in 

cases where the evidence is of a 

circumstantial nature, the circumstances from 

which the conclusion of guilt is to be drawn 

should in the first instance be fully established, 

and all the facts so established should be 

consistent only with the hypothesis of the guilt 

of the Accused. Again, the circumstances 

should be of a conclusive nature and tendency 

and they should be such as to exclude every 

hypothesis but the one proposed to be proved. 

In other words, there must be a chain of 

evidence so far complete as not to leave any 

reasonable ground for a conclusion consistent 

with the innocence of the Accused and it must 

be such as to show that within all human 

probability the act must have been done by the 

Accused"  
  Hon'ble Apex Court in the case 

Sharad Birdhichand Sarda Vs. State of 

Maharashtra, AIR, 1984 SC 1622 laid 

down that the following conditions must 

be fulfilled before a case against an 

accused based on circumstantial evidence 

can be said to be fully established;  
  "1. the circumstances from 

which the conclusion of the guilt is to be 

drawn should be fully established. The 

circumstances concerned 'must or should' 

and not 'may be' established.  
  2. the facts so established 

should be consistent only with the 

hypothesis of the guilt of the accused, that 

is to say, they should not be explainable 

on any other hypothesis except that the 

accused is guilty; 
  3. the circumstances should be 

of a conclusive nature and tendency; 
  4. they should exclude every 

possible hypothesis except the one to be 

proved, and 
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  5.there must be a chain of 

evidence so complete as not to leave any 

reasonable ground for the conclusion 

consistent with the innocence of the 

accused and must show that in all human 

probability the act must have been done 

by the accused."  
  In Jaharlal Das v. State of 

Orissa, MANU/SC/0586/1991 : (1991) 3 

SCC 27, it was held that even if the 

offence is a shocking one, the gravity of 

offence cannot by itself overweigh as far 

as legal proof is concerned. In cases 

depending highly upon the circumstantial 

evidence, there is always a danger that the 

conjecture or suspicion may take the place 

of legal proof. The court has to be 

watchful and ensure that the conjecture 

and suspicion do not take the place of 

legal proof. The court must satisfy itself 

that various circumstances in the chain of 

evidence should be established clearly 

and that the completed chain must be such 

as to Rule out a reasonable likelihood of 

the innocence of the Accused. It is further 

held that in Para 8, in order to sustain the 

conviction on the basis of circumstantial 

evidence, the following three conditions 

must be satisfied:  
  i.) the circumstances from 

which an inference of guilt is sought to be 

drawn, must be cogently and firmly 

established; 
  ii.) those circumstances should be 

of a definite tendency unerringly pointing 

towards the guilt of the accused; and 
  iii.) the circumstances, taken 

cumulatively, should form a chain so 

complete that there is no escape from the 

conclusion that within all human 

probability the crime was committed by 

the accused and none else, and it should 

also be incapable of explanation on any 

other hypothesis than that of the guilt of 

the accused. 

  In Varkey Joseph v. State of 

Kerala, MANU/SC/0295/1993, it was 

held that suspicion is not the substitute for 

proof. There is a long distance between 

'may be true' and 'must be true' and the 

prosecution has to travel all the way to 

prove its case beyond reasonable doubt.  
  Therefore, keeping in view the 

above settled legal position the law 

pertaining to cases based on 

circumstantial evidence can be 

summarized in following terms:  
  1. The circumstances relied 

upon by the prosecution which lead to an 

inference to the guilt of the accused must 

be proved beyond doubt; 
  2. The circumstances should 

unerringly point towards the guilt of the 

accused; 
  3. The circumstances should be 

linked together in such a manner that the 

cumulative effect of the chain formed by 

joining the links is so complete that it 

leads to only one conclusion i.e. the guilt 

of the accused; 
  4. That there should be no 

probability of the crime having been 

committed by a person other than the 

Accused. 
  It is in the light of the aforesaid 

law that we have to consider the evidence 

and the circumstances relied upon by the 

prosecution before the court below. In a 

case based on circumstantial evidence it is 

always better for the courts to deal with 

each circumstance separately and then 

link the circumstances which have been 

proved to arrive at a conclusion. 

Therefore it is incumbent for this Court to 

see whether the Court Below has 

committed any error in coming to the 

conclusion that the prosecution has failed 

to prove its case beyond reasonable doubt 

or whether the view of the Court below is 

a probable view.  
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 17.  At this juncture it is also in the 

interest of things to have a look about the 

legal position pertaining to law related to 

''last seen together'. 
 

  In Arjun Marik and Ors. v. 

State of Bihar MANU/SC/1037/1994 : 

1994 Supp (2) SCC 372, Hon'ble 

Supreme Court reiterated that the solitary 

circumstance of the accused and victim 

being last seen will not complete the 

chain of circumstances for the Court to 

record a finding that it is consistent only 

with the hypothesis of the guilt of the 

accused. No conviction on that basis 

alone can, therefore, be founded.  
  We may also refer to State of 

Goa v. Sanjay Thakran and Anr. 

MANU/SC/7187/2007,(2007) 3 SCC 755 

wherein the Ho'nble Supreme Court held 

that in the absence of any other 

corroborative piece of evidence to 

complete the chain of circumstances it is 

not possible to fasten the guilt on the 

accused on the solitary circumstance of 

the two being seen together. Reference 

may also be made to Bodhraj alias 

Bodha and Ors. v. State of Jammu and 

Kashmir MANU/SC/0723/2002, wherein 

the Ho'nble Supreme Court held:  
  "The last-seen theory comes into 

play where the time-gap between the point 

of time when the accused and the 

deceased were last seen alive and when 

the deceased is found dead is so small 

that possibility of any person other than 

the accused being the author of the crime 

becomes impossible. It would be difficult 

in some cases to positively establish that 

the deceased was last seen with the 

accused when there is a long gap and 

possibility of other persons coming in 

between exists. In the absence of any 

other positive evidence to conclude that 

the accused and the deceased were last 

seen together, it would be hazardous to 

come to a conclusion of guilt in those 

cases..."  
  In Jaswant Gir v. State of 

Punjab MANU/SC/2585/2005, Hon'ble 

Supreme Court held that it is not possible 

to convict appellant solely on basis of 'last 

seen' evidence in the absence of any other 

links in the chain of circumstantial 

evidence, the Court extended benefit of 

doubt to accused persons.  
  In Mohibur Rahman and Anr. 

v. State of Assam 

MANU/SC/0690/2002, Hon'ble Supreme 

Court held that the circumstance of last 

seen together does not by itself 

necessarily lead to the inference that it 

was the accused who committed the 

crime. It depends upon the facts of each 

case. There may however be cases where, 

on account of close proximity of place 

and time between the event of the accused 

having been last seen with the deceased 

and the factum of death, a rational mind 

may be persuaded to reach an irresistible 

conclusion that either the accused should 

explain how and in what circumstances 

the victim suffered the death or should 

own the liability for the homicide.  
Hon'ble Supreme Court in Rishi Pal V 

State of Uttarakhand, 

MANU/SC/0081/2013 held that 

requirement in a case based on 

circumstantial evidence is that not only 

should all the circumstances sought to be 

proved against the accused be established 

beyond a reasonable doubt but also that 

such circumstances form so complete a 

chain as leaves no option for the Court 

except to hold that the accused is guilty of 

the offences with which he is charged.  
 

 18.  Keeping in view the aforesaid 

legal position with regard to the disposal 

of application to grant leave to file appeal 
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against acquittal as also pertaining to the 

appreciation of evidence with regard to 

the cases based on circumstantial 

evidence particularly on last seen together 

theory, perusal of the evidence available 

on record would reveal that the admitted 

case of the prosecution is that the 

deceased and accused persons were very 

close friends. It is also admitted that there 

was no enmity of the deceased with 

respondent. No motive of the crime has 

been assigned to the respondent, which 

may persuade him to commit crime. Need 

not to emphasize that in a case purely 

based on circumstantial evidence, motive 

assumed significance. In the peculiar facts 

and circumstances of the case, keeping in 

view the fact that the deceased and 

respondent are childhood friends, the 

motive assumes more significance and in 

absence of any motive or enmity, the case 

of the prosecution is adversely affected. 
  It is also an admitted case of the 

prosecution that one Ram Chandra of the 

same village, with whom Suraj Kumar 

Srivastava was working in Mumbai was 

having enmity with the deceased on the 

basis of some dispute pertaining to 

payment of money.  
  There is no close proximity in the 

time when the deceased went with the 

respondent and other accused person and the 

probable time of his death as determined by 

P.W.5- Dr. Arvind Kumar Srivastava. There 

is either no close proximity between the 

place i.e. where from the deceased 

accompanied the respondent and other 

accused person and the place where his dead 

body has been found. In absence of any close 

proximity in the time and place, no 

conclusive inference can be drawn that the 

death of the deceased has been caused only 

and only by the respondent.  
  Ocular evidence produced by 

the prosecution, in the facts and 

circumstances of the case, is also not 

corroborated by the medical evidence as 

P.W.5- Dr. Arvind Kumar Verma has 

stated that the deceased died between 18th 

to 20th September, 2012. Admittedly the 

case of the prosecution is that the 

deceased accompanied the respondent in 

the evening of 16th September, 2012 and 

from 16th September, 2012 to 18th 

September, 2012 no body has seen the 

deceased with the accused person and 

there is ample time and opportunity for 

any one to commit the crime. The 

circumstances admitted to be proved by 

the prosecution are not such whereby the 

only hypothesis which may be drawn is 

that in any case the crime has been 

committed by the respondent as there is 

sufficient time from 15 to 18 September, 

2012 for any other person to come into 

play and commit the crime. It is also 

relevant that the deceased was stated to be 

of a criminal background and keeping in 

view the criminal background of the 

deceased, the possibility of any other 

person committing the crime could not be 

ruled out.  
 

 19.  We have very carefully perused 

the evidence of prosecution witnesses in 

the back ground of settled principles for 

appreciation of circumstantial evidence 

and have found that cumulative effect of 

the evidence given by all these factual 

witnesses before the trial Court would 

certainly not attract the satisfaction, which 

may be termed as proof beyond 

reasonable doubt. Needless to say that the 

instant case was purely based on 

circumstantial evidence as nobody had 

seen the respondents committing murder 

of deceased Suraj and it was the duty of 

the prosecution to prove all the 

circumstances from which an inference of 

guilt may be drawn and also it was the 
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duty of prosecution to show and establish 

that the proved circumstances are of a 

definite tendency and they unerringly 

point towards the guilt of the accused 

persons and these circumstances, if taken 

cumulatively are forming a chain, so 

complete that there is no escape from the 

conclusion that in all probability the crime 

has been committed by the respondent 

only and by none else and it is also 

incapable of explanation of any other 

hypothesis then that of the guilt of the 

respondents. 
 

  Therefore keeping in view the 

aforesaid facts and circumstances, the trial 

court was justified in recording a finding of 

acquittal as the prosecution failed to prove its 

case beyond all reasonable doubts 

specifically on the touchstone of the settled 

principles pertaining to appreciation of 

evidence with regard to circumstantial 

evidence specially the ''last seen theory'.The 

circumstances attempted to be proved are not 

such whereby any other hypothesis is not 

possible as there is sufficient time from 16 to 

18 for any other person(s) to come into play 

and commit the murder in the back ground 

that deceased was stated to be of criminal 

back ground. The judgment of the court 

below can not be termed either perverse or 

not based on evidence.  
 

 20.  In view the above factual and legal 

position, we are of considered opinion that the 

prosecution has miserably failed to prove its 

case beyond reasonable doubt and it cannot be 

said that the view taken by the Trial Judge is 

perverse or unreasonable. Per contra the view 

taken by the trial Court is a possible view and 

the judgment is well reasoned and well 

discussed. 
 

 21.  A criminal trial proceeds with 

the presumption of innocence of the 

accused persons and this presumption of 

innocence stands fortified with the 

acquittal of the accused persons. So, very 

strong and cogent reasons must exist for 

interfering in the judgment of acquittal. 

Keeping in view the aforesaid inherent 

weaknesses of the prosecution case, we 

are of the considered view that the view 

taken by the trial court was a probable and 

logical view and the judgment of the trial 

court cannot be said to be not based on 

material on record or illegal or illogical or 

improbable. Therefore, we are satisfied 

that there is absolutely no hope of success 

in this appeal and accordingly, no 

interference in the judgment of the trial 

Court is called for. Hence, the prayer for 

grant of leave to appeal is hereby rejected 

and the application to grant leave to file 

appeal is dismissed. 
 

 22.  Since application for grant of leave 

to appeal has been rejected, the memorandum 

of appeal also does not survive. Consequently, 

the appeal is also dismissed. 
---------- 
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Section 16(1) B, Section 21- application for 
release of the accommodation which was in 

occupation of the tenant - Rent Revision 
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Eviction) Act. 1972 - Section 182 in The 
Indian Contract Act, 1872 - Agent is the 
extended hand of principal. (Para 5,6,19 & 23) 

 
Held:- An agent who receives property or 
money from or for his principal obtains no 

interest for himself in the property. An agent 
holds the principal's property only on behalf of 
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himself in such property. He cannot deny 

principal's title to property. Nor he can convert 
it into any other kind or use. His possession is 
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the fiduciary relationship he cannot be 
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agent is the extended hand of principal. 
Therefore, father of the petitioner as agent 
and even assuming the petitioner also to be an 
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property of the Principal and in view of his 
fiduciary relationship, he cannot be permitted 

to claim his own possession. (Para 33) 
 
Writ petition dismissed (E-7) 
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(Delivered by Hon'ble Surya Prakash 

Kesarwani, J.) 
 

 1.  Heard Sri Vishnu Singh, learned 

counsel for the petitioner and Sri Hem 

Pratap Singh, learned counsel for the 

respondent Nos.3/1, 3/2 and 4. 
 

 Facts:-  
 

 2.  Briefly stated facts of the present 

case are that one "Divan Vidyawati 

Badrinath of Shrinagar (State of Jammu 

and Kashmir)" was the original owner and 

landlady of House No.CK-19/8, Mohalla 

Thatheri Bazar, City Varanasi, which is a 
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four storeyed building. The aforesaid 

original owner and landlady appointed 

one Sri Raghunath Mishra as her Agent to 

look after and collect rent of the aforesaid 

house and for that purpose, permitted him 

to use one room of the house at the first 

floor. The petitioner is the son of the 

Agent Raghunath Mishra. 
 

 3.  The aforesaid original owner and 

landlady bequeathed the house in question 

to "Sri Vikramajeet Singh, Sanatan 

Dharm College, Kanpur" which She 

mentioned in para (e) of her registered 

will deed dated 11.02.1960, which was 

approved by Hon'ble Jammu and Kashmir 

High Court in case No.51 of 1964. In the 

said document, it was also mentioned that 

Raghunath Mishra son of Jawahar Lal 

Mishra was occupying a portion in the 

house in question as her Agent. When the 

agent Raghunath Mishra did not furnish 

account and rent, the original owner and 

landlady terminated the agent and his 

licence vide notice dated 29.05.1958. 

Thereafter, she filed a suit being O.S. 

No.35 of 1961 (Smt. Vidyawati Devi vs. 

Raghunath Mishra) in the court of Civil 

Judge, Varanasi for eviction of Raghunath 

Mishra, which was decreed by judgment 

and decree dated 17.05.1988 and she was 

declared to be the owner of the house in 

question and Raghunath Mishra to be her 

Agent and Caretaker and the defendants 

were directed not to interfere in 

realisation of rent. Against the judgment 

dated 17.05.1988, the petitioner filed 

Civil Appeal No.600 of 1988 

(Vishwanath Mishra vs. Narendra Jeet 

Singh) which was dismissed by judgment 

dated 30.05.1998 passed by the A.D.J. 

Vth Varanasi. Against this judgment, the 

petitioner filed Second Appeal No.1196 

of 1998 (Vishwanath Misra vs. Ratan 

Shankar Chaurasia) in which an interim 

order dated 03.09.1998 staying the decree 

subject to depositing Rs.2,500/- per 

month was passed. The said Second 

Appeal is stated to be pending. 
 

 4.  The aforesaid Sri Vikramajeet 

Singh Sanatan Dharm College, Kanpur 

passed a resolution dated 02.02.1983 

authorising its President Narendra Jeet 

Singh to execute sale deed of the house in 

question in favour of Ratan Shankar 

Chaurasiya and others (respondent Nos.3 

and 4 herein) and accordingly a registered 

sale deed of the house in question dated 

25.03.1983 was executed in favour of the 

aforesaid Ratan Shankar Chaurasiya and 

others. The aforesaid purchasers got their 

names mutated in records of Nagar 

Mahapalika, Varanasi under the order of 

the Tax Superintendent dated 06.07.1985. 

As per order of the Additional 

Commissioner, Nagar Mahapalika, 

Varanasi dated 05.11.1960, the name of 

Raghunath Mishra (father of the 

petitioner) was recorded as Agent of Smt. 

Vidyawati Badrinath. As per copies of 

assessments passed by Nagar Mahapalika, 

Varanasi, the name of Raghunath Mishra 

is mentioned as Agent of the original 

owner and landlady Smt. Vidyawati 

Badrinath. 
 

 5.  In the house in question, one Smt. 

Satyabhama Devi was a tenant of some 

portion on the first floor who died on 

02.01.1985. She was having no son but 

only three daughters, who were married. 

The petitioner Vishwnath Mishra filed 

release application dated 10.01.1985 

under Section 16(1)(b) of the U.P. Act 13 

of 1972 for release of the accommodation 

which was in occupation of the tenant late 

Smt. Satyabhama Devi. In his release 

application, the petitioner stated that 

he is in bona fide need of the tenanted 
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premises of the first floor for his 

personal use. A release application was 

also filed by the respondent Nos.3 and 4 

(purchasers of the house by registered sale 

deed dated 25.03.1983). The release 

applications were registered as Case No.3 

of 1985. By the impugned order dated 

22.07.1988, the Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi allowed the release 

application of the respondent Nos.3 and 

4 and rejected the release application of 

the petitioner recording the conclusion as 

under:- 
 

  “eSaus leLr i=koyh dk lE;d vkoyksdu 

fd;kA iz'uxr Hkou la0 lh0 ds0 19@8 BBsjh 

cktkj 'kgj okjk.klh ds Hkou Lokeh ds fu/kkZj.k dks 

dksbZ vf/kdkj bl U;k;ky; dks ugha gS ijUrq izFke 

vfr0 flfoy tt] okjk.klh 

 
egksn; ds vkns'k fnukad 17-5-1988 ds vUrxZr okn 

la0&35 lu~ 1961 }kjk ;g rF; fufoZokn :i ls fl) 

fd;k tk pqdk gS fd iz'uxr Hkou ds Hkou Lokeh izkFkhZ 

Jh fo'oukFk feJ ugh a gS cfYd mUg sa mlls csn[ky 

djus dk vkns'k ikfjr fd;k x;k gS bl izdkj izkFkhZ Jh 

fo'oukFk feJ ds fueqZfDr izkFkZuk i= fnuk ad 10-1-85 

dk s Lohdkj djus dk s dksbZ vkSfpR; gh ugh a gSA 

nhokuh vnkyr ds vkns'k fnukad 17-5-1988 esa okn fcUnq 

la0&20] 21 o 22 ds fu.kZ; esa U;k;ky; }kjk ;g fuf.kZr 

fd;k x;k gS fd oknh la0&1 Jherh fnokfuuh cnzhukFk 

lkfgck }kjk Jh ujsUnzthr flag dk s Hkou la0&lh0ds0 

19@08 BBsjh cktkj] okjk.klh dk ,DthD;wVj mfpr 

<ax ls fu;qDr fd;k x;kA bl izdkj Jh ujsUnzthr flag 

dks vkifRrdrkZx.k Jh jru'kadj pkSjfl;k vkfn ds i{k 

esa c;ukek fnukad 25-3-1983 dks djus dk Â¼Jh 

ujsUnzthr flag dksÂ½ iw.kZ vf/kdkj Fkk vkSj blds vk/kkj 

ij iz'uxr Hkou ds orZeku Hkou Lokeh vkifRrdrkZx.k 

Jh jru'k adj pkSfjfl;k vkfn fl) gksrs gSa vr% iz'uxr 

Hkou dk og Hkkx tks Lo0 Jherh lR;Hkkek nsoh ds 

fdjk;snkjh esa Fkk rFkk tks vc fjDr gS dks 

vkifRrdrkZx.k Jh jru 'kdaj pkSjfl;k vkfn ds i{k esa 

gh fueqZDr fd;k tkuk U;k;ksfpr gSA bl iz'uxr Hkou 

Hkkx ds lEcU/k esa vU; vkosndksa dk vkoaVu izkFkZuk i= 

fujLr gksus ;ksX; gSA 
 

 Lo0 Jherh lR;Hkkek nsoh }kjk iz'uxr Hkou 

la[;k& lh0ds 19@8] BBsjh cktkj 'kgj okjk.klh 

ds izFke ry dk ,d nks njh dejk] ,d dksBjh e; 

nkyku o vU; Hkkx tks muds fdjk;snkjh esa Fkk] 

vkifRrdrkZx.k Jh jtu 'kadj pkSjfl;k vkfn ds i{k 

esa fueqZDr fd;k tkrk gSA vkiSpkfjd vkns'k fuxZr 

gkAs  ” 
 

 6.  Aggrieved with the aforesaid 

order dated 22.07.1988 passed by the 

Rent Control and Eviction Officer/ City 

Magistrate, Varanasi, the petitioner filed 

Rent Revision No.150 of 1988 (Dr. 

Vishwanath Mishra vs. Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi and another) under Section 18 of 

the U.P. Act 13 of 1972 in which he 

claimed himself to be the landlord of the 

house in question on the ground that his 

grandfather Jawahar Lal Mishra and 

thereafter his father Raghunath Mishra 

and now he is in possession of the house 

in question. The aforesaid Rent Revision 

No.150 of 1988 (Dr. Vishwanath Mishra 

vs. Rent Control and Eviction Officer/ 

City Magistrate, Varanasi and another), 

was dismissed by the impugned judgment 

dated 24.10.2000 passed by the XIIIth 

Additional District Judge, Varanasi. The 

revisional court recorded its findings as 

under: 
 

  "eSaus ,d i{kh; izkFkhZ dks lquk ,oa i=koyh 

dk v/;;u fd;kA  
fookfnr edku lh-ds- 19@8 BBsjh cktkj] 'kgj 

okjk.klh esa fLFkr gS] bl ij fookn ugha gSA iz'uxr 

Hkou ds ftl va'k ds ckjs esa] ftldk fooj.k izkFkhZ 

ds fueqZfDr izkFkZuk&i= ds vUr esa fn;k x;k gS] 

fueqZfDr vkns'k pkgk x;k gS mlesa Jherh lR;Hkkek 

fdjk;snkj jgha] ftudh e`R;q gks xbZ] bl ij Hkh 

fookn ugha gSA izkFkhZ fuxjkuhdrkZ dh vksj ls ;g 

dgk x;k fd voj U;k;ky; us i=koyh ij miyC/k 

lk{; dks utjUnkt djrs gq, euekus rjhds ls 

fu.kZ; fn;k gS] tcfd fookfnr edku dk okdbZ 

ekfyd rjhd izkFkhZ fo'oukFk feJ gSaA vc ns[kuk gS 

fd D;k fookfnr edku dk Lokeh i=koyh ij 

miyC/k lk{; ls izkFkhZ fl) gksrk gSA ;g lR; gS 

fd vf/kfu;e la[;k&13@72 dh /kkjk&16 ¼1½¼ch½ esa 

fueqZfDr vkns'k ikfjr djrs le; dsoy yS.MykMZ 
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ns[kk tkuk vko';d gS] LokfeRo ns[kuk vko';d 

ughaA ysfdu pwafd bl ekeys esa foi{khx.k jru'kadj 

pksjfl;k vkfn us izkFkhZ dks edku ekfyd dk ds;j 

Vsdj ¼,tsUV½ crk;k gS] blfy, fueqZfDr izkFkZuk&i= 

ds fujLrkj.k esa i=koyh ij miyC/k lk{; ls 

LokfeRo ij fopkj djuk vko';d gS] D;ksafd ,tsUV 

/kkjk 3 ¼ts½ ,DV ua0&13@1972 ds vuqlkj 

yS.MykMZ rks gks ldrk gS] ysfdu blh /kkjk&3 ¼th½ 

ds vuqlkj ,tsUV yS.MykMZ /kkjk& 16 ¼v½ vFkok 

/kkjk&21 ds vUrxZr viuh vko';drk o mi;ksx ds 

fy, fueqZfDr dk izkFkZuk &i= ugha ns ldrk gSA 

izkFkhZ us ;g dgk gS fd fookfnr edku ds ekfyd 

igys mlds ckck tokgj feJ Fks mlds ckn mlds 

firk j?kqukFk feJ gq, vkSj vc og ekfyd gSA 

LokfeRo oknh ds ckck dks dSls izkIr gqvk] blds ckjs 

esa dgha dqN oknh us ugha dgkA tc fd foi{khx.k us 

lwph 149 ls 19 vnn dkxtkr nkf[ky fd;k gS 

ftlesa izFke dkxt izkFkZuk i= j?kqukFk lEor 1986 

dk gS] ftlesa j?kqukFk feJ us tks izkFkhZ ds firk gS 

;g lkQ Lohdkj fd;k gS fd fookfnr edku dh 

feyfd;r ls mUgsa dksbZ rkYyqdkr o okLrk ljksdkj 

ugha gSA dkxt la[;k&156 gqdqeukek vlk<+ 15 

lEor 1986 ckcr fu;qfDr j?kqukFk feJ 

,tsUV@ds;j Vsdj gSA dkxt la[;k&159 udy 

olh;rukek gS] ftls fo|korh nsoh us ch-,l-,l-Mh- 

dkyst dkuiqj ds i{k esa fookfnr edku dk 

fu"ikfnr fd;k gSA 35 lu~ 1961 ewy okn dh izfr 

dkxt la[;k&162 gS] ftls fo|korh nsoh us oknh o 

mlds firk ds fo:) nkf[ky fd;k gSA blds 

vykok dkxt la[;k&168 yxk;r 188 fglkc ,oa 

i= gSa] ftls j?kqukFk feJ us nhokfuuh fo|korh nsoh 

o LVsV tEew d'ehj dks Hkstk gSA dkxt la[;k&194 

dj fu/kkZj.k vf/kdkjh dks lu~ 1959 esa Hkstk x;k 

i= gSA blesa j?kqukFk feJ us vius dks ,tsUV vkQ 

vejukFk fookfnr edku ds lEcU/k esa crk;k gSA bu 

reke vfHkys[kh; lk{;] ftldk fooj.k voj 

U;k;ky; us ugha fd;k gS] ls Li"V gks tkrk gS fd 

fookfnr edku nhoku LVsV tEew d'ehj dk jgk] 

ckn esa Jherh fo|korh nsoh nhokfuuh dks izkIr gqvk 

vkSj fnokfuuh us bl edku dh olh;r 

ch0,l0,l0Mh0 dkyst dkuiqj ds i{k esa dj nhA 

;g lHkh vfHkys[k o rF; 147 x 'kiFk i= rks jru 

'kadj pkSjfl;k }kjk fd;k x;k gS ls lefFkZr gSA 

izkFkhZ dh vksj ls vij vk;qDr ds fu.kZ; fnukafd 5-

11-60 dk gokyk nsrs gq, dgk x;k fd fookfnr 

edku ij uxj egkikfydk ds dkxtkr esa mldk 

uke ntZ gSA esjs fopkj ls ;g fu.kZ; tks dkxt 

la[;k 207 gS izkFkhZ dks ykHk ugha nsrk] D;ksafd blesa 

izkFkhZ ds firk j?kqukFk feJ dk uke crkSj ,tsUV 

Jherh fo|korh nsoh vafdr gSA f}rh; nkf[ky 

[kkfjt vihy dk fu.kZ; fnukafdr 24-4-91 tks 

f}rh; vij ftyk tt] okjk.klh }kjk jru 'kadj 

pkSjfl;k cuke uxj egkikfydk vkfn esa ikfjr 

fd;k x;k gS rFkk y?kqokn U;k;k/kh'k }kjk fo'oukFk 

feJ cuke txr fd'kksj feJ y?kqokn 

la[;k&495@79 esa tks fu.kZ; fnukad 24-8-91 dks 

fn;k x;k gS] buds vk/kkj ij Hkh fookfnr edku dk 

Lokeh izkFkhZ ugha dgk tk ldrk] cfYd ek= og 

,tsUV jgkA uxj ikfydk] okjk.klh ds dj fu/kkZj.k 

iaftdk dh udy izkFkhZ us nkf[ky fd;k gS] ftlesa 

Hkh j?kqukFk feJ ,tsUV cnzhukFk vafdr gSA bl rjg 

i=koyh ij miyC/k lk{; ftudk fopkj.k voj 

U;k;ky; esa ugha fd;k gS] ls Hkh bl Lrj ij ;g 

Li"V gS fd oknh vius firk ds le; ls ek= 

fookfnr edku dk ,tsUV gSA /kkjk 3 ¼ts½ vf/kfu;e 

la[;k&13@72 esa og ,tsUV ds ukrs yS.MykMZ gS] 

ysfdu mls viuh vko';drk o t:jr ds fy, 

edku dks fueqZDr djkus dk vf/kdkj ugha gSA izkFkhZ 

dk ;g dFku fd voj U;k;ky; dk fu.kZ; LokfeRo 

ds lUnHkZ esa lk{; ds foijhr gS] ,slk ugha dgk tk 

ldrkA voj U;k;ky; us ewy okn la[;k&35@61 

esa ikfjr fu.kZ; ds vk/kkj ij viuk vkns'k ikfjr 

fd;k gSA mDr fu.kZ; esa Jherh fo|korh nsoh dks 

fookfnr edku dk ekfyd ?kksf"kr fd;k x;k gSA 

izkFkhZ dh vksj ls ;g dgk fd mDr fu.kZ; dh fMdzh 

dk fdz;kUo;u ekuuh; mPp U;k;ky; ds vihy 

la[;k&600@88 fo'oukFk cuke ujsUnzthr esa ikfjr 

vkns'k ls LVs gS] blfy, mDr ewy okn 35@61 ds 

vk/kkj ij ikfjr voj U;k;ky; dk fu.kZ; voS/kkfud 

gSA esjs fopkj ls izkFkhZ dh ;g cgl Hkh mfpr ugha 

gS] D;ksafd ewy okn la[;k 35@61 esa mijksDr fMdzh 

vikLr ugha gqbZ gS] bldk fdz;kUo;u Hkh LFkfxr 

ugha gS] cfYd bl fMdzh ds vk/kkj ij djk;s tkus 

okys fu"iknu dks ekuuh; mPp U;k;ky; us vius 

vkns'k fnukafdr 19-12-88 ls LFkkfxr fd;k gSA vr% 

,slk ugha ekuk tk ldrk fd ekeyk la[;k 35@61 

esa fo}ku flfoy tt }kjk ikfjr fu.kZ; lekIr gks 

pqdk gSA izkFkhZ dh vksj ls fu.khZr fof/k ,-vkj-lh- 

1980 i"̀V 388 Jherh dsylk'oklh cuke prqFkZ vij 

ftyk tt vkfn] ,-vkj-lh- 1981 i"̀V&43 dqoaj 

xqykc cuke ftyk vkiwfrZ vf/kdkjh vkfn ,-vkj-lh- 

1980 i"̀V&502 rstHkku enu cuke f}rh; vij 

ftyk tt bykgkckn vkfn] ,-vkj-lh- 1982 

i"̀V&120 j?kqukFk izlkn cuke izFke vij ftyk 

tt] uSuhrky dk gokyk fn;k x;kA bu lHkh 

fu.khZr fofy;ksa esa ekuuh; mPp U;k;ky; us ewyr% 

;g fl)kUr izfrikfnr fd;k gS fd tgka LoRo 

lEcU/kh ew<+ iz'u ckn esa mBrk gS ogka LoRo lEcU/kh 
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,sls iz'u dks fu.khZr djuk fueqZfDr izkFkZuk&i= ds 

fuLrkj.k ds nkSjku mfpr ugha gS D;ksafd ;g laf{kIr 

dk;Zokgh gSA esjs fopkj ls mDr fu.khZr fof/k;ksa dk 

ykHk orZeku ekeys esa izkFkhZ dks ugha fn;k tk ldrk] 

D;ksafd ;gka i=koyh ij miyC/k lk{; ls 

izkFkZuk&i= ds fuLrkj.k ds fy, LokfeRo dk 

fu/kkZj.k djuk iwjh rjg lEHko gSA bl Lrj ij ;g 

iz'u fu.khZr fd;k tk ldrk gS fd izkFkhZ ,tsUV gS 

;k ekfydA okLro esa Loro dk fu/kkZj.k ewy okn 

la[;k&35@61 dh fMdzh ls gks pqdk gS] ftldk 

fu.kZ; Hkh i=koyh ij miyC/k gSA vr% ,slk ugha 

dgk tk ldrk fd voj U;k;ky; us LoRo ds ckjs 

esa vius {ks=kf/kdkj dk vfrdze.k djrs gq, fu.kZ; 

fn;k gSA  
 

 vxyk fcUnq vo/kkj.k gsrq ;g gS fd D;k Lo0 

lR;Hkkek o izkFkhZ dk fj'rk fdjk;snkj o yS.MykMZ 

dk jgk rFkk jru'kadj pkSjfl;k vtuxh O;fDr gSa 

vkSj muls bl edkku ls dksbZ eryc ugha gSA tgka 

rd lR;Hkkek o izkFkhZ ds chp fdjk;snkj o yS.MykMZ 

ds fj'rs dk iz'u gS] ;g i=koyh ij miyC/k lk{; 

ls lkfcr gS] ysfdu izkFkhZ yS.MykMZ fdjk;k olwyus 

ds fy, ,tsUV dh gSfl;r ls Fkk] okLrfod Lokeh 

dh gSfl;r ls ughaA izkjEHk eas lR;Hkkek dh nks 

yM+fd;ksa us vkifRr nkf[ky djds izkFkhZ ds 

izkFkZuk&i= dk fojks/k fd;k FkkA fnus'k dqekj foeyk 

vxzoky ds iq= us dkxt la[;k&40 x viuk 

'kiFk&i= nsdj foi{kh jru'kadj pkSjfl;k ds dsl 

dks Lohdkj fd;k gS vkSj ;g dgk gS fd fookfnr 

edku nhoku LVsV tEew d'ehj dh lEifRr gS vkSj 

izkFkhZ ek= mldk ds;jVsdj o ,tsUV gSA ckn esa 

fnus'k dqekj vxzoky us viuk ,d 'kiFk i= nsdj 

izkFkhZ ds dsl dks Lohdkj fd;k gS] ysfdu bl 

LohdkjksfDr ls dksbZ vlj ugha iM+rk gS vkSj blls 

izkFkhZ fookfnr edku dk okLrfod Lokeh ugha cu 

tk;sxkA vf/kd ls vf/kd o ,tsUV@ds;jVsdj 

gksxkA tSlk fd eSaus crk;k gS fd ,tsUV vius 

mi;ksx o vko';drk ds fy, /kkjk&16¼2½¼ch½ ds 

vUrxZr Hkou dks fueqZDr ugha djk ldrkA jru 

'kadj pkSjfl;k ds lEcU/k esa oknh dh vksj ls ;g 

dgk x;k fd ;g edku o fdjk;snkj ds fy, 

vtuch O;fDr gSA bl lUnHkZ esa tks izkFkhZ dk dFku 

gS ;g Hkh ekuus ;ksX; ugha gSA Jherh fo|korh nsoh 

nhokfuuh us ,d olh;rukek fnukad 3-10-60 dks 

fu"ikfnr djds fookfnr edku dk LokfeRo ch-,l-

,l-Mh- dkyst dkuiqj dks ns fn;kA mudh èR;q ds 

ckn edku ekfyd ch-,l-,l-Mh- dkyst gqvk vkSj 

ch-,l-,l-Mh- dkyst ds lfpo rFkk v/;{k ujsUnz 

thr flag us ,d cSukek fnukad 25-3-83 dks 

fu"ikfnr djds fookfnr Hkou jru'kadj pkSjfl;k o 

muds iq=ksa dks csp fn;kA cSukek dh Nk;k izfr 

dkxt la[;k&113 i=koyh esa nkf[ky gSA bl rjg 

fookfnr edku ds lUnHkZ esa jru 'kadj pkSjfl;k dks 

vtuch O;fDr ugha dgk tk ldrkA izkFkhZ dh vksj 

ls ;g dgk x;k fd jru'kadj pkSjfl;k vkfnus ewy 

okn la[;k&35@61 esa i{k cuus dk izkFkZuk i= fn;k 

Fkk] ftls fo}ku flfoy tt }kjk Lohdkj dj fy;k 

x;k Fkk] ftlds fo:) fuxjkuh ekuuh; mPp 

U;k;ky; esa izkFkhZ us nkf[ky dh vkSj jru'kadj 

pkSjfl;k vkfn i{k ugha cu ik;sA esjs fopkj ls 

blls dksbZ vUrj ugha iM+rk gSA ;fn ewy okn 

la[;k&35@61 ds okn fcUnqvksa dk fuLrkj.k jru 

'kadj pkSjfl;k dks fcuk i{k cuk;s fd;k tk ldrk 

Fkk rks mUgsa i{k ughsa cuk;k x;k] ysfdu muds i{k 

u cuk;s tkus ls mudk cSukek ,oa fookfnr Hkou ds 

lUnHkZ esa fn;k x;k vf/kdkj lekIr ugha gks tk;sxkA 

izkFkhZ dh vksj ls ,d rF; ;g j[kk x;k fd cSukek 

fu"ikfnr djus ls jksdus ds fy, ewy okn la[;k 

223@79 fo'oukFk feJ cuke ujsUnz thr flag 

nkf[ky fd;k x;k Fkk] ftlesa cSukek fu"iknu ls 

izfroknh dks jksdk x;k FkkA blds ckotwn izfroknh 

us fu"iknu fd;k] vr% cSukek 'kwU; gS] esjs fopkj ls 

,slk ugha gSA nkSjku okn dksbZ cSukek tgka fu"ikfnr 

gqvk gS ogka okn ds vfUre fu.kZ; ij mldk vfLrRo 

fuHkZj djrk gS] ewyr% cSukek 'kwU; ugha gSA bl rjg 

esjs fopkj ls fookfnr lEifRr dk LokfeRo cSukes ds 

ckn ls jru'kadj pkSjfl;k vkfn ds ikl o izkFkhZ dh 

vksj ls ,d cgl ;g dh xbZ fd jru'kadj pkSjfl;k 

}kjk fueZqfDr dk dksbZ izkFkZuk i= ugha fn;k x;k Fkk] 

blds ckotwn Hkh voj U;k;ky; us mlds i{k esa 

fueqZfDr vkns'k fn;kA esjs fopkj ls voj U;k;ky; 

dk vkns'k bl vk/kkj ij voS/kkfud ugha gS D;ksafd 

/kkjk 16 ¼2½¼ch½ dh dk;Zokgh laf{kIr dk;Zokgh gksrh 

gSA blesa vkifRr o izkFkZuk i= ij fopkj djus ds 

mijkUr ;fn U;k;ky; vkifRr drkZ ds rF; dks 

lgh ekurk gS rks fueqZfDr vkns'k vkifRrdrkZ ds i{k 

esa fd;k tk ldrk gS rFkk bl vk/kkj ij voj 

U;k;ky; dk vkns'k voS/kkfud ugha gSA  
 

 izkFkhZ i{k dh vksj ls ,d rF; ;g j[kk x;k 

gS fd voj U;k;ky; ds fo:) mUgksaus LFkkukUrj.k 

izkFkZuk i= ftykf/kdkjh egksn; ds ;gka izLrqr fd;k 

FkkA ftykf/kdkjh us i=koyh ryc dh Fkh] ysfdu 

bl LFkkukUrj.k ds rF; dks utjvUnkt djrs gq, 

voj U;k;ky; }kjk fu.kZ; ikfjr fd;k x;k gS 

ftlls izkFkhZ dk fgr izHkkfor gqvk gSA esjs fopkj ls 

izkFkhZ dk ;g Hkh dFku ekuus ;ksX; ugha gS D;ksafd 

LFkkukUrj.k izkFkZuk i= ij Qkby ryc gksus ls 
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vFkok LFkkukUrj.k izkFkZuk&i= fn;s tkus ls 

U;k;ky; dksbZ fu.kZ; nsus ls oafpr ugha gks tkrk] 

tc rd fd eqdnes dh dk;Zokgh dks izoj U;k;ky; 

LFkfxr u dj nsA oSls Hkh tks fu.kZ; voj U;k;ky; 

}kjk fn;k x;k gS] mlls ,slk ugha yxrk fd ukjkt 

gksdj vFkok lk{; o fof/k ds fl)kUrksa dh 

frykatyh nsdj vkns'k ikfjr fd;k x;k gSA ,slk Hkh 

ugha gS fd LFkkukUrj.k izkFkZuk&i= fn;s tkus ds 

ckotwn voj U;k;ky; }kjk fu.kZ; ikfjr djus ls 

voS/kkfud rjhds ls izkFkhZ dk fgr izHkkfor gqvk gSA  
 

mijksDr foospuk ls esjs fopkj ls fo}ku fdjk;k 

fu;a=.k ,oa fu"dklu vf/kdkjh }kjk fn;k x;k 

fu.kZ; iw.kZr;k rF; o fof/k ds vuqlkj gSA fu.kZ; 

ikfjr djus esa fdjk;k fu;a=.k ,oa fu"dklu 

vf/kdkjh us vius {ks=kf/kdkj ds ijs dk;Z ugha fd;k 

gS vkSj u {ks=kf/kdkj dk iz;ksx djus esa vlQy gq, 

gSaA  
 

 fu"d"kZr% ;g fuxjkuh cyghu gS vkSj fujLr 

fd;s tkus ;ksX; gSA  
 

                      vkns'k  
 

fuxjkuhdrkZ dh ;g fuxjkuh lO;; fujLr dh 

tkrh gSA fueqZfDr okn la[;k&3@85 fo'oukFk feJ 

cuke +ljdkj esa fdjk;k fu;a=.k o fu"dklu 

vf/kdkjh }kjk fnukad 22-7-88 dks ikfjr fu.kZ; iq"V 

fd;k tkrk gSA"  
 

 7.  Aggrieved with the order of the Rent 

Control and Eviction Officer/ City Magistrate, 

Varanasi dated 22.07.1988 under Section 

16(1)(b) of the U.P. Act XIII of 1972 in Case 

No.3 of 1985 rejecting the release application 

of the petitioner dated 08.01.1985 and the 

impugned judgment dated 24.10.2000 in Rent 

Revision No.150 of 1988 passed by the XIIIth 

Additional District Judge, Varanasi, the 

petitioner had filed the present writ petition 

under Article 226 of the Constitution of India 

which has been subsequently amended as a 

petition under Article 227. 
 

 8.  By order dated 30.11.2012 passed 

by this court, the petition was dismissed, 

which was challenged by the petitioner in 

Civil Appeal No.1328 of 2017. By order 

dated 01.02.2017 passed by Hon'ble 

Supreme Court, the aforesaid order of this 

court dated 30.11.2012 was quashed and 

the matter was remanded with the 

following observations: 
 

 "Having regard to the circumstances 

of the case, we are satisfied that the 

impugned order of the High Court suffers 

from a misdirection in law. What was 

necessary for the High Court was to 

determine as to who is the landlord of the 

premises in question that is to say to 

whom the rent of the building was 

payable. It was not necessary to 

determine the question of title in such a 

situation which is secondary. Thus, it 

would have been appropriate in the 

interest of justice if the High Court has 

determined this question.  
 

 In the facts and circumstances of the 

case, we consider it appropriate to set 

aside the impugned judgment and order 

passed by the High court and remand the 

case back to the High court for a decision 

on the question as to who is the landlord 

of the premises in question. We order 

accordingly. The High Court shall also 

decide the application afresh for release 

of the premises in question in accordance 

with such finding. The High Court is 

requested to decide the matter as 

expeditiously as possible on its own 

merits and in accordance with law.  
 

 With the aforesaid directions, the 

appeal is disposed of. "  
 

 9.  A counter affidavit on behalf of 

respondent Nos. 3/1, 3/2 and 3/4 dated 

3011.2017 has been filed which has been 

replied by the petitioner by rejoinder 

affidavit dated 4.2.2018. Paragraph Nos. 6 
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and 7 of the counter affidavit and its reply 

in paragraph no.7 of the aforesaid 

rejoinder affidavit are reproduced below: 
 

Counter Affidavit  Rejoinder Affidavit  

Para-6.That when 

agent Raghu Nath 

Mishra did not 

furnish account 

and rent, the land 

lady, vide notice 

dated 29/05/1958 

terminated 

thelicense and 

filed a suit no.35 

of 1961 (Smt. 

Vidyawati Devi 

v/s Raghu Nath 

Mishra) for 

ejectment and 

arrear of rent, 

before Civil 

Judge, Varanasi. 

During pendency 

of suit Smt. 

Diwan Vidyawati 

Badi Nath died 

on 14/06/1964, 

substituted by 

Narendra Jeet 

Singh and Sushil 

Devi and later on 

answering 

respondents were 

also substituted 

after purchase of 

the premises 

through 

registered sale 

deed dated 

06.04.1983.  
 

Para-7. That 

during pendency 

 Para-7. That the 

contents of 

paragraph nos. 6 and 

7 of the counter 

affidavit are matter 

of record which may 

verified therefrom. 

However it is further 

submitted that there 

is no transfer 

deed/alleged will 

deed alleged to be 

executed by Smt. 

Diwan Vidyawati 

Badri Nath, Srinagar 

(Jammu & Kashmir) 

in favour of 

B.S.S.D. College, 

Kanpur, hence the 

sale deed dated 

06.04.1983 executed 

in favour of 

answering 

respondent by the 

said college/Sri 

Narendra Jeet Singh 

is without any basis 

and is void 

document and 

confirms no right, 

titled and interest in 

favour of the 

answering 

respondent.  

of above noted 

suit before trial 

court, Sri 

Narendra Jit 

Singh, Secretary 

of the B.S.S.D 

College, on 

06/04/1983 

executed a 

registered sale 

deed in favour of 

answering 

respondent 

namely Sri 

Ratanshankar 

Chaurasia 

(respondent no.3, 

now deceased ) 

and his three sons 

namely, Bhola 

Nath Chaurasia, 

Jawahar Lal 

Chaurasia, Gopal 

Ji Chaurasia, 

jointly. A true 

copy of the 

registered sale 

deed dated 

06/04/1983 is 

being filed as 

Annexure 

No.CA-1 to this 

Counter affidavit.  
 

 

 Submission on behalf of the 

Petitioner:-  
 

 10.  Learned counsel for the 

petitioner submits as under: 
 

 (i) The petitioner being an agent of 

the owner of the house in question 

namely, Smt. Vidyawati Badrinath, is the 

landlord of the disputed house and, 
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therefore his release application under 

Section 16(1)(b) of the Act, should have 

been allowed by the Rent Control and 

Eviction Officer, Varanasi. Reliance is 

placed upon a judgment of this Court in 

Ram Prakash Gupta v. District Judge, 

Kanpur, 2004 (1) ARC 409 (Paragraph 

No.5) in which it has been held that under 

Section 3(j) of the Act, a person 

authorised to manage the tenanted 

property and to collect its rent on behalf 

of the landlord is also landlord under 

Section 3(j) of the Act. 
 

 (ii) In the impugned judgment dated 

24.10.2000 in Rent Revision No.150 of 

1988, the revisional court has held the 

petitioner to be landlord as evident from 

the finding recorded at running page-120 

of the petition. Therefore, there was no 

occasion for the court below to uphold the 

order passed under Section 16(1)(b) of the 

U.P. Act 13 of 1972 dated 22.07.1988 in 

Case No.3 of 1985 passed by the Rent 

Control and Eviction Officer/ City 

Magistrate, Varanasi. 
 

 (iii) In another S.C.C. Suit No.495 of 

1979 (Dr. Vishwanath Mishra vs. Jagat 

Kishore Mishra) decided on 24.08.1991 

the petitioner was held to be the landlord. 

Therefore, while passing the impugned 

judgment dated 24.10.2000, the revisional 

court should have accepted the petitioner 

as landlord of the disputed house No.CK-

19/8, Thatheri Bazar, City Varanasi. 
 

 (iv) The release application under 

Section 16(1)(b) of U.P. Act 13 of 1972 

was filed by the petitioner on 10.01.1985 

for release of the disputed 

accommodation in occupation of the 

tenant Late Smt. Satyabhama Devi, for 

the self need. Therefore, it was liable to 

be allowed. 

 (v) The release applications under 

Section 16(1)(b) were filed by the petitioner 

as well as by the respondent Nos.3 and 4. 

The petitioner has shown his bona fide need 

but the respondent Nos.3 and 4 have not 

shown their bona fide need in their release 

application for the disputed 

accommodation. Consequently, the release 

application of the petitioner was liable to be 

allowed and the release application of the 

respondent Nos.3 and 4 was liable to be 

rejected. But the court below has committed 

manifest error of law to uphold the order of 

the Rent Control and Eviction Officer 

allowing the release application of the 

respondent Nos.3 and 4. 
 

 (vi) No finding on the point of 

bonafide need of the respondent Nos.3 

and 4 was recorded by the Rent Control 

and Eviction Officer or the court below in 

the impugned judgments. Therefore, the 

release order in favour of the respondent 

Nos.3 and 4, itself was bad. 
 

 11.  In support of his submission that 

the petitioner is the landlord of the 

disputed house, learned counsel for the 

petitioner has relied upon a judgment of 

this court in Dr. Sita Ram Gandhi vs. 

IVth Additional District Judge and 

another, 1983 ARC 782 (Para-10) and 

Brij Bhushan Sharma vs. Kamla Prasad, 

2011 (3) ARC 381 (Paras- 8, 9 and 10). 
 

 12.  Neither any other point has been 

argued nor any other judgment has been 

cited before me by learned counsel for the 

petitioner except those afore-noted. 
 

 Submission on behalf of the owner-

respondents:-  
 

 13.  Learned counsel for the 

respondents submits as under: 
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 (i) Smt. Diwan Vidyawati Badri Nath 

was undisputedly owner and landlady of 

the house in question. Raghunath Mishra 

(father of the petitioner) was the agent of 

the aforesaid owner and landlady. Due to 

non furnishing the account and rent, the 

aforesaid landlady vide notice dated 

29.5.1958 terminated the agent 

Raghunath Mishra and his licence and 

filed a suit No.35 of 1961 for ejectment 

and recovery before the Civil Judge, 

Varanasi. 
 

 (ii) During pendency of the suit, Smt. 

Diwan Vidyawati Badri Nath died on 

14.6.1964. She was substituted by Sri 

Narendra Jeet Singh, Secretary of B.N.S.D. 

College, Kanpur after the house was 

purchased by the respondents by registered 

sale deed dated 6.4.1983, their name was 

substituted. Averments made paragraph Nos. 

6 and 7 of the counter affidavit dated 

30.11.2017, have been admitted by the 

petitioner in paragraph no.7 of his rejoinder 

affidavit. Thus, undisputedly, Sri 

Raghunath Mishra was the agent and his 

agentship terminated by the owner and 

landlady Smt. Diwanani Vidyawati Badri 

Nath. Therefore, the petitioner is not 

landlord and his release application was 

lawfully rejected by the court below. 
 

 (iii) The findings recorded by the 

Rent Control and Eviction Officer/City 

Magistrate, Varanasi and the revisional 

court, are the findings of fact based on 

consideration of relevant evidences on 

record, whereby it has been held that the 

respondent purchaser of the property, are 

the owner and landlord and not the 

petitioner. These findings of facts are 

based on consideration of relevant 

evidences on record, which cannot be 

interfered with in jurisdiction under 

Article 227 of the Constitution of India. 

 (iv) In the judgment dated 17.5.1988 

in Suit No.35 of 1961 (Smt. Vidyawati 

Devi v. Raghu Nath Mishra), the Civil 

Judge, Varanasi also declared the 

aforesaid original owner and landlady to 

be the owner of the disputed house. 
 

 (v) Aggrieved with the judgment in 

O.S. No.35 of 1961, the petitioner herein 

filed a Civil Appeal No.600 of 1988 

(Vishwanath Mishra v. Narendra Jeet 

Singh ), which was dismissed by 

juddgment dated 30.05.1998 passed by 

the Vth Additional District Judge, 

Varanasi and it was concluded that Smt. 

Diwan Vidyawati Badri Nath was the 

owner of the disputed house and Sri 

Jawahar Mishra and Raghunath Mishra 

were her agent and care-taker of the 

property who used to submit account to 

her. It was also found that the petitioner 

herein admitted the fact that the account 

of rental income was being submitted to 

the aforesaid original owner and landlady. 

In this regard learned counsel for the 

respondents has specifically referred to 

findings of the appellate court at internal 

page 22 of the jdugment dated 30.05.1998 

in Civil Appeal No.600 of 1988. 
 

 (vi) Merely because the agent 

Raghunath Mishra was collecting rent of 

the disputed house for and on behalf of 

the original owner and landlady, he or his 

son i.e. the present petitioner shall not 

become landlord within the meaning of 

Section 3(j) of U.P. Act 13 of 1972. 
 

 14.  Reliance is placed on the 

judgment of Hon'ble Supreme Court in 

M.M. Quasim v. Manohar Lal sharma 

and others, (1981) 3 SCC 36 

(Paragraph nos. 15,16,17 and 18) and 

judgments of this Court in Purqan 

Ahmad alias Mana and another v. 
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VIIth A.D.J. and others (2005) All LJ 

119 (Paragraph Nos. 8 and 9) and Mam 

Chand v. Pramodini Srivastava, (2014) 

5 ADJ 231. 
 

 DISCUSSION AND FINDINGS  
 

 15.  I have carefully considered the 

submissions of the learned counsels for 

the parties and perused the record. 
 

 16.  It has been admitted before this 

Court, as also reflected from the 

submission of the learned counsel for the 

petitioner noted in paragraph 9(i) above, 

that Diwanani Smt. Vidyawati Badri Nath 

of Jammu & Kashmir, was the owner and 

landlady of the disputed house. She had 

appointed Grandfather of the petitioner 

and thereafter father of the petitioner as 

her agent and care-taker of the disputed 

house. These agents were looking after 

the house and used to collect rent and 

submit account to the original owner and 

landlady. In paragraph-6 of the counter 

affidavit, the respondents have stated that 

when agent Raghunath Mishra (father of 

the petitioner ) did not furnish account 

and rent, the landlady Smt. Diwan 

Vidyawati Badri Nath terminated his 

licence. This fact has been admitted by 

the petitioner in para 7 of the rejoinder 

affidavit. The petitioner has claimed that 

he being an agent is the landlord and, 

therefore his release application dated 

10.1.1985 filed for personal need of the 

portion falling vacant on account of the 

death of the tenant Smt. Satyabhama Devi 

on 02.01.1985, should have been allowed. 

Thus, on the afore-noted admitted facts 

of the case, the question to be 

determined in this petition in terms of 

the direction of Hon'ble Supreme 

Court in the order dated 1.2.2017, is as 

under : 

Question:-  
 

"Whether the petitioner being an agent of 

the original owner and landlady of the house 

in question, is landlord within the meaning 

of Section 3(j) of U.P. Act 13 of 1972 ?"  
 

 17.  The aforesaid question has been 

framed with the consent of the learned 

counsels for the parties for determination 

in this petition. 
 

 Status of Agent/ the petitioner:-  
 

 18.  Chapter X of the Act,1872 

contains detail provision with regard to 

agent and agency. 
 

 19.  The word 'agent' has not been 

defined in U.P. Act 13 of 1972. It has 

been defined in Section 182 of the Indian 

Contract Act, as under: 
 

          Section 182 in The Indian 

Contract Act, 1872  

 
 182. "An ''agent' is a person employed to 

do any act for another, or to represent another 

in dealings with third person. The person for 

whom such act is done, or who is so 

represented, is called the ''principal'."  
 

 20.  Since, in the present petition the 

dispute is limited to the question of an 

agent to be landlord in terms of Section 

3(j) of the Act, therefore, it would be 

appropriate to examine as to whether an 

agent or caretaker may interfere in 

Principal's property and what would be 

the nature of his possession. These 

questions have been considered 

exhaustively by Hon'ble Supreme Court. 
 

 21.  In Southern Roadways Ltd., 

Madurai, represented by its Secretary 
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v. S.M. Krishnan, (1989) 4 SCC 603 

(Paragraph Nos. 11,12,14,18 and 22), 

Hon'ble Supreme Court held as under : 
 

 "11. At the outset, we may state that 

we are not so much concerned with the 

rival claims relating to actual possession 

of the suit premises. Indeed, that is quite 

irrelevant for the purpose of determining 

the rights of the company to carry on its 

business. Mr. Venugopal, learned counsel 

for the appellant also discreetly did not 

advert to that controversy. He, however, 

rested his case on certain facts which are 

proved or agreed. They may be stated as 

follows:  
 The company was and is the tenant 

of the suit premises and has been paying 

rent to the owner. The lease in respect of 

the premises has been renewed up to 

November 22, 1993. it was the company 

which has executed the lease and not the 

respondent. The respondent as agent was 

allowed to remain in possession of the 

premises. It was only for the purpose of 

carrying on company,s business. His 

agency has been terminated and his 

authority to act for the company has been 

put an end to. These facts are indeed not 

disputed. On these facts the contention of 

counsel is that when the agency has been 

terminated, the respondent has no right to 

remain in premises or to interfere with the 

business activities of the company.  
 12. The force of this argument 

cannot be gainsaid. Counsel, in our 

opinion, appears to be on terra firma. The 

principal has right to carry on business as 

usual after the removal of his agent. The 

Courts are rarely willing to imply a term 

fettering such freedom of the principal 

unless there is some agreement to the 

contrary. The agreement between the 

parties in this case does not confer right 

on the respondent to continue in 

possession of the suit premises even after 

termination of agency. Nor does it 

preserve right for him to interfere with the 

company's business. On the contrary, it 

provides that the respondent could be 

removed at any time without notice and 

after removal the company could carry on 

its business as usual. The company under 

the terms of the agreement is, therefore, 

entitled to assert and exercise its right 

which cannot be disputed or denied by the 

respondent. 
 14. There is yet another significant 

factor to be borne in mind when we deal 

with the rights of an agent. An agent who 

receives property or money from or for 

his principal obtains no interest for 

himself in the property. When he receives 

any such property he is bound to keep it 

separate from his own and that of others. 

Long ago, Lord Cottenham, L.C. (Foley 

v. Hill, 2 HLC 28:1843-60 All E.R. 

(Reprint) 16,19 said: 
 "... So it is with regard to an agent 

dealing with property; he obtains no 

interest himself in the subject-matter 

beyond his remuneration; he is dealing 

throughout for another, and though he is 

not a trustee according to the strict 

technical meaning of the word, he is quasi 

a trustee for that particular transaction for 

which he is engaged."  
 18. The crux of the mater is that an 

agent holds the principal's property only 

on behalf of the principal. He acquires no 

interest for himself in such property. He 

cannot deny principal's title to property. 

Nor he can convert it into any other kind 

or use. His possession is the possession of 

the principal for all purposes. As the 

Kerala High Court in Narayani Amma v. 

Bhaskaran Pillai, AIR 1969 Kerala 214, 

observed: (AIR p. 217, para 6) 
 “The agent has no possession of his 

own. What is called a caretaker's 
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possession is the possession of the 

principal."  
 22. In this case, the respondent's 

possession of the suit premises was on 

behalf of the company and not on his own 

right. It is, therefore, unnecessary for the 

company to file suit for recovery of 

possession. The respondent has no right to 

remain in possession of the suit premises 

after termination of his agency. He has 

also no right to interfere with the 

company's business. The case, therefore, 

deserves the grant of temporary 

injunction. The learned Single Judge of 

the High Court in our judgment, was 

justified in issuing the injunction. The 

Division Bench of the High Court was 

clearly in error in vacating it." 
 

 22.  In Smt. Chandrakantaben v. 

Vadilal Bapalal Modi and others, 

(1989) 2 SCC 630 (Paragraph -19), 

Hon'ble Supreme Court has held that 

the possession of the agent is the 

possession of the principal and in view 

of the fiduciary relationship he cannot 

be permitted to claim his own 

possession. Thus, the agent is an 

extended hand of principal. 
 

 23.  Thus, an agent who receives 

property or money from or for his 

principal obtains no interest for himself 

in the property. An agent holds the 

principal's property only on behalf of 

the principal. He acquires no interest 

for himself in such property. He cannot 

deny principal's title to property. Nor 

he can convert it into any other kind or 

use. His possession is the possession of 

the principal for all purposes. The 

agent has no possession of his own. 

Caretaker's possession is the possession 

of the principal. The possession of the 

agent is the possession of the principal 

and in view of the fiduciary relationship 

he cannot be permitted to claim his own 

possession. Thus, agent is the extended 

hand of principal. Therefore, father of the 

petitioner as agent and even assuming the 

petitioner also to be an agent, has 

acquired no interest in the disputed 

property of the Principal Late Divan 

Vidyawati Badrinath and in view of his 

fiduciary relationship, he cannot be 

permitted to claim his own possession. His 

possession is possession of the principal 

for all purposes. 
 

 Whether an agent-qua-tenant is 

landlord under Section 3(j) and his 

status against owner/ principal:-  
 

 24.  Section 3(j) of the U.P. Act XIII 

of 1972 defines the word "Landlord" as 

under: 
"Unless the context otherwise requires-  
"Landlord", in relation to a building, 

means a person to whom its rent is or if 

the building were let, would be, payable, 

and includes, except in clause (g) the 

agent or attorney, or such person;"  
 

 25.  Section 3(g) of the U.P. Act XIII 

of 1972, reads as under:- 
 

 "Unless the context otherwise 

requires-  
 "Family", in relation to a landlord or 

tenant of a building, means his or her-  
 (i) spouse; 
 (ii) male lineal descendants; 
 (iii) such parents, grandparents and 

any unmarried or widowed or divorced or 

judicially separated daughter or daughter 

of a male lineal descendant, as may have 

been normally residing with him or her, 
 and includes, in relation to a 

landlord, any female having a legal right 

of residence in that building;"  
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 26.  Section 3(j) of the Act, defines 

the word 'landlord'. This definition 

includes an agent or attorney to the 

landlord except the word in clause (g) 

which defines the word 'Family'. It is also 

relevant to mention here that the 

definition clauses of Section 3 proceeded 

with the word 'Unless the context is 

otherwise required'. Hon'ble Supreme 

Court interpreted these words in the case 

of Ichchapur Industrial Cooperative 

Society LTD. v. Competent Authority, Oil 

and Natural Gas Commission and another, 

(1997)2 SCC 42 (Paragraph No.27), K.V. 

Muthu v. Angamuthu Ammal, (1997) 2 

SCC 53 (Paragraph Nos. 10, 11, 12 and 

13) and in Damadilal and others v. 

Parashram and others, (1976 ) 4 SCC 855 

(Paragraph No. 12). Relying upon these 

judgments, this Court in judgment dated 

9.9.2019 in S.C.C. Revision No.86 of 

2019 (Munnu Yadav v. Ram Kumar 

Yadav and another ) (Paragraph Nos. 13 

and 14) held that the phrase 'Unless the 

contest otherwise requires' indicates 

that while construing, interpreting and 

applying the definition clause, the court 

has to keep in view the legislative 

mandate and intent and to consider 

whether the context requires otherwise. 

Where the definition is preceded with 

the phrase 'unless the context otherwise 

requires' the connotation is that 

normally the definition as given in 

Section should be applied and given 

effect to but it may be departed from if 

the context requires. 
 

 27.  The definition of "landlord" is 

inclusive in the sense that it is extended to 

"agent" or "attorney" also. Therefore, a 

landlord (owner) to whom rent is payable, 

if has authorized an agent or attorney for 

the aforesaid purpose of collection of rent, 

such agent or attorney qua tenant, 

would also satisfy the definition of 

landlord under Section 3(j) of Act, 

1972. The context in which the term 

"landlord" has been used can be classified 

in more than one. The first is in the 

context of collection of rent. A rent would 

be payable in respect to a building to 

owner of building and he would 

undoubtedly qualify and satisfy the term 

"landlord". Secondly a lessee having right 

to further lease out the building and qua 

the person to whom he let out the 

premise, such sub-lessee would be 

'landlord'. Thirdly if owner of building 

has authorized an agent to collect rent, vis 

a vis tenant, such agent of owner of 

building would also be a landlord within 

Section 3(j) of Act, 1972. Similar is the 

position of an attorney. 
 

 28.  Therefore, vis a vis tenant, the 

agent or attorney, who satisfies 

definition of "landlord" under Section 

3(j), would be a person who holds 

authority as agent or attorney, to 

represent the true owner of property, 

to do or not to do, or to act or not to 

act, in a particular manner, as 

authorized by owner. The attorney and 

agent by himself cannot claim to be the 

owner of property and simultaneously 

to claim that they satisfy definition of 

"landlord". 
 

 29.  In Raj Mohan Krishna vs. 

Second Additional District Judge, AIR 

1993 All. 40 (Para-8), this court held that 

the Prescribed Authority is a Tribunal of 

limited jurisdiction which has been 

constituted under the U.P. Urban 

Buildings (Regulation of Letting, Rent 

and Eviction) Act, 1972, for deciding 

applications under Section 21 or other 

provisions enumerated under the Act. It 

has no jurisdiction at all to examine the 
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correctness or otherwise of a decree 

passed by a competent Civil Court. The 

Tribunal has to proceed on the basis that 

the decree of a Civil Court is a valid 

decree and has to recognise the rights of 

the parties on its basis. It has been held in 

Khem Chand v. IV A.D.J. {1989 (2) ARC 

344} that it is not open to any party to 

challenge the genuineness of a decree of a 

Civil Court before the Prescribed 

Authority and so long as the decree is not 

set aside it has to be accepted as genuine. 

In the present set of facts, there is a 

judgment and decree dated 17.05.1988 in 

O.S. No.35 of 1961 (Smt. Vidyawati Devi 

vs. Raghunath Mishra) passed by the 

Civil Judge, Varanasi for eviction of 

Raghunath Mishra (father of the 

petitioner) and the Civil Appeal No.600 

of 1988 (Vishwanath Mishra vs. Narendra 

Jeet Singh) filed by the petitioner herein 

was dismissed by judgment dated 

30.05.1998 passed by the court of 

Additional District Judge Vth Varanasi, 

against which the petitioner herein filed 

Second Appeal No.1196 of 1998 

(Vishwanath Misra vs. Ratan Shankar 

Chaurasia), which is stated to be pending. 

The judgment and decree dated 

17.05.1988 passed by the court of Civil 

Judge, Varanasi in O.S. No.35 of 1961, 

has admittedly been neither set aside nor 

modified. 
 

 30.  In Vinod Kumar Agrawal v. 

XVIIth Additional District Judge, 

Allahabad, 2013 (6) ALJ 110, a bench of 

this court considered Section 3(j) of the 

U.P. Act XIII of 1972 and after referring 

to several judgments of this court and of 

Hon'ble Supreme Court, held as under: 
 

 "45. In the context of the words 

"occupation by himself or any members of 

family" there is a divergence in the 

opinion; whether these words would 

apply to anyone and not confined to only 

owner of property.  
 46. One of the earliest decision in 

this regard is Sri Laxkshmi Shanker Misra 

Vs. The 1st Additional District Judge, 

Allahabad and others, 1977 ARC 7. 

Hon'ble N.D. Ojha, J. (as His Lordship 

then was) observed: 
 "'Landlord' as defined in Section 3(j) 

of the Act in relation to a building, means 

a person to whom its rent is or if the 

building, were let would be payable and 

includes, except in clause (g) the agent or 

attorney, of such person. In cases where 

there is a privity of contract between two 

persons in pursuance of which rent is 

payable by one person to the other in 

respect of a building occupied by him in 

the capacity of a tenant, the person to 

whom rent is payable, in view of the 

agreement, would be the landlord of the 

person by whom the rent would be 

payable irrespective of the fact as to who 

was the actual owner of the property. It 

would be a case covered by the first part 

of the definition viz, the landlord would be 

such person to whom the rent of the 

building is payable. The position in law 

would, however, be different of an 

accommodation falls vacant and the 

question arises as to who is the landlord 

to whom notices as contemplated by rules 

8 and 9 of the rules aforesaid are to be 

given before passing an order of 

allotment. At this stage the second part of 

the definition would be attracted, viz., the 

landlord would be the person to whom 

rent, if the building were let, would be 

payable. It may be emphasised that in 

either event landlord would be such 

person to whom rent is or would be 

payable as the case may be and not the 

person by whom rent is physically 

collected on behalf of the landlord would 
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himself become the landlord. Who would 

be the person to whom rent, if the 

building were let, would be payable is the 

crucial question. It would be the person 

authorised to let out the building and to 

recover rent from the tenants. Normally 

such person would be the owner of the 

building. However, if the owner has 

entered into a contract with some other 

person authorising him to let out the 

vacant building and to recover rent from 

the tenants either as his agent or attorney 

it may be that person who would be called 

landlord with in the definition of the said 

term under the Act. Similar may be the 

case when for the time being either by an 

order of the court or by operation of some 

law the right to let out the building and 

recover rent from the tenants vests in 

some person other than the owner."  
 

   (emphasis added)  
 

 47.  Then in E.E. Dayal Vs. Smt. 

Phool Mani Dayal and others, 1977 ARC 

(SN 5) 4 Hon'ble R.M. Sahai, J. (as His 

Lordship then was) held that it is difficult 

to agree that merely because the 

respondent was permitted by the trust to 

collect rent, and, the petitioner started 

paying rent in view of this communication 

received from the Principal Officer of the 

Trust, the respondent become landlord of 

the premises. The mere fact that he was 

paying rent which was being collected by 

the respondent on behalf of the Trust, 

does not mean that she was admitted to be 

the owner of premises in dispute. The 

Court further said that for the purpose of 

Section 21 it cannot be accepted that an 

attorney or agent who becomes a landlord 

by virtue of definition clause can file an 

application for eviction of tenant on the 

ground that need of attorney or agent is 

genuine. What is to be seen under Section 

21 is the need of the landlord-owner. It 

may be that the landlord may need the 

premises for his agent or attorney but that 

would be different in saying that the Act 

confers any right on the attorney or agent, 

himself, to file an application for release 

of accommodation on the ground that the 

premises are needed by them for their 

own personal use. 
 

 48. The next decision is Prem 

Chandra Pachit Vs. Second Additional 

District Judge, Saharanpur and others, 

1978 ARC 394, a decision by Hon'ble 

K.C. Agrawal, J. Therein Prem Chandra 

Pachit was not owner of building. He 

claimed to have obtained a Theka of 

building so as to use the same as lodging 

house. He filed an application under 

Section 21(1)(a) of Act, 1972 for eviction 

of one, Ram Lal, a tenant in the building. 

An objection was raised that Prem 

Chandra Pachit being not an owner of 

building, was not a landlord so as to get a 

right to file application under Section 

21(1)(a) of Act, 1972. The Court held that 

Sri Prem Chandra Pachit being only 

manager, did not satisfy requirement of 

Section 21(1)(a) which contemplates that 

an application can be filed only by a 

landlord, who needs the accommodation 

for himself or a member of his family. He 

(Prem Chandra Pachit) was not member 

of family of landlord, i.e., the owner of 

building. 
 

 49. The comes a decision of Apex 

Court in M.M. Quasim Vs. Manohar Lal 

Sharma and others, 1981(3) SCC 36, a 

judgment rendered by a three Judges 

Bench. The matter had arisen from Bihar 

Buildings (Lease, Rent and Eviction) 

Control Act, 1947. There, the definition of 

expression "landlord" contained in 

Section 2(d) of Bihar Statute is a bit 
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similar to Section 3(j) of Act, 1972. A 

provision somewhat similar to Section 21 

was in Section 11 thereof. The marked 

distinction in Bihar and U.P. Rent Statute 

is one explanation in Section 11(1)(c), 

which says that in this clause the word 

"landlord" would not include an agent 

referred to in clause (d) of Section 2. 

Despite referring to aforesaid 

explanation, the stress of Apex Court was 

that word "occupation" would mean that 

a person as a matter of right must have 

the capacity to occupy the building and 

that must be a person who is owner of 

building. The relevant observations may 

be quoted as under: 
 

 "Therefore, while taking advantage 

of the enabling provision enacted in 

Section 11 (1) (c), the person claiming 

possession on the ground of his 

reasonable requirement of the leased 

building must show that he is a landlord 

in the sense that he is owner of the 

building and has a right to occupy the 

same in his own right. A mere rent 

collector, though may be included in the 

expression landlord in its wide amplitude 

cannot be treated as a landlord for the 

purposes of Section 11 (1) (c). This 

becomes manifestly clear from the 

explanation appended to the sub-section. 

By restricting the meaning of expression 

landlord for the purpose of Section 

11(1)(c), the legislature manifested its 

intention namely that landlord alone can 

seek eviction on the ground of his 

personal requirement if he is one who has 

a right against the whole world to occupy 

the building himself and exclude any one 

holding a title lesser than his own. Such 

landlord who is an owner and who would 

have a right to occupy the building in his 

own right, can seek possession for his 

own use. The latter part of the section 

envisages a situation where the landlord 

is holding the buildings for the benefit of 

some other person but in that case 

landlord can seek to evict tenant not for 

his personal use but for the personal 

requirement of that person for whose 

benefit he holds the building. The second 

clause contemplates a situation of trustees 

and cesti que trust but when the case is 

governed by the first part of sub clause (c) 

of sub-section (1) of Section 11, the 

person claiming possession for personal 

requirement must be such a landlord who 

wants possession for his own occupation 

and this would imply that he must be a 

person who has a right to remain in 

occupation against the whole world and 

not someone who has no subsisting 

interest in the property and is merely a 

rent collector such as an agent, executor, 

administrator or a receiver of the 

property. For the purposes of Section 

11(1)(c) the expression landlord could, 

therefore, mean a person who is the 

owner of the building and who has a right 

to remain in occupation and actual 

possession of the building to the exclusion 

of everyone else. It is such a person who 

can seek to evict the tenant on the ground 

that he requires possession in good faith 

for his own occupation. A rent collector 

or an agent is not entitled to occupy the 

house in his own right. Even if such a 

person be a lessor and, therefore, a 

landlord within the expanded inclusive 

definition of the expression landlord, 

nonetheless he cannot seek to evict the 

tenant on the ground that he wants to 

personally occupy the house. He cannot 

claim such a right against the real owner 

and as a necessary corollary he cannot 

seek to evict the tenant on the ground that 

he wants possession of the premises for 

his own occupation. That can be the only 

reasonable interpretation one can put on 
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the ingredients of sub-clause (c) of 

Section 11(1) which reads: "Where 

building is reasonably and in good faith 

required by the landlord for his own 

occupation..." Assuming that the 

expression 'landlord' has to be understood 

with the same connotation as is spelt out 

by the definition clause, even a rent 

collector or a receiver of the property 

appointed by the Court in bankruptcy 

proceedings would be able to evict the 

tenant alleging that wants the building for 

his own occupation, a right which he 

could not have claimed against the real 

owner. Therefore, the explanation to 

clause (d) which cuts down the wide 

amplitude of the expression 'landlord' 

would unmistakably show that for the 

purposes of clause (c) such landlord who 

in the sense in which the word 'owner' is 

understood can claim as of right to the 

exclusion of everyone, to occupy the 

house, would be entitled to evict the 

tenant for his own occupation."  
 (Emphasis added)  
 50. Here in the above case, the Court 

read the explanation to be only 

clarificatory but on principle held that 

eviction proceeding must be initiated by a 

landlord, who is the owner of property. 
 

 51. Then comes a decision of learned 

Single Judge (Hon'ble K.C. Agrawal, J.) 

in Smt. Sughra Begum Vs. Sri Ram and 

others, 1983(2) ARC 143. Following Apex 

Court's decision in M.M. Quasim (supra), 

the Court in paras 8 and 10 said: 
 

 "8. . . . . . . . Under Section 21 a 

landlord can move an application for 

occupation by himself or any member of 

his family. The fact that only a person 

who is entitled to occupy can alone move 

an application indicates that one who is 

not entitled to occupy or has no right to 

occupy in his own right cannot apply for 

release under Section 21. An agent or 

attorney of an owner of the house may 

realize the rent of the house in respect of 

which power is conferred upon him by the 

owner to do so and for that purpose he 

may be considered to be landlord within 

the meaning of that expression defined in 

Section 3, but such a person would not be 

entitled to move an application under 

Section 21."  
"10. . . . . . For being entitled to apply 

under Section 21(1), that person must be 

entitled to occupy the premises in his own 

right. The expression "occupation for 

himself or for family members" has been 

deliberately used by the legislature to 

manifest its intention that the landlord 

alone can seek eviction on the ground of 

his personal requirement if he is one who 

has a right against the whole world to 

occupy the building."  
      (emphasis added)  
 

 52. In Naseeruddin and others Vs. 

Prescribed Authority, Meerut and others, 

1988(1) ARC 517, Hon'ble R.P. Singh, J. 

in para 5 of the judgment Jalso took the 

view, "thus an agent or attorney of an 

owner of a house may realise the rent of 

house but such a person would not be 

entitled to make an application under 

Section 21(1)." 
 

 53. The above phrase in Section 

21(1)(a), in the context of bona fide need 

of persons, for whose benefit such 

application can be filed, the definition of 

family was given an expansion, in some 

authorities, namely, Misri Lal Vs. Special 

Judge (Additional District Judge), 

Gorakhpur and others, 1988(2) ARC 430. 

Hon'ble R.K. Gulati, J. extended it to the 

domestic servants of landlord. The Court 

said, though technically, he may not 
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satisfy the definition of family, under 

Section 3(g) of the Act yet it may be 

included in spirit. Similarly it was 

extended to mother-in-law, daughter-in-

law, grandchildren etc.; but in the context 

of the meaning of the word "landlord", 

who can initiate the proceedings, the 

position remains slightly complex. 
 

54. In Smt. Ved Rani Diwan and another 

Vs. VIIIth Additional District Judge, 

Ghaziabad and others, 1996(2) ARC 14 

Hon'ble Sudhir Narain, J. in para 7 of the 

judgment observed: 
 "7. . . . . . . The word ' landlord' in the 

context of Section 21(1)(a) will mean only 

such person who is not only entitled to realise 

the rent but also has a right under law to 

occupy for his personal use and such person 

alone can file application under Section 

21(1)(a) of the Act. Respondent no.4 is owner 

and landlord of the premises in question and if 

she has authorized her husband to realise the 

rent, he cannot file an application for release 

under Section 21(1-A) of the Act in his own 

right."  
   (Emphasis added)  
 55. In Fakaruddin Khan [(Dead) 

through Lrs Salma Khan, widow and 

Salman Khan, son] Vs. Xth Additional 

District Judge, Kanpur and others, 

1998(1) ARC 449 Hon'ble S.R. Singh, J. 

following Apex Court's decision in M.M. 

Quasim (supra), in para 8, said: 
 "The term "landlord" in Section 

21(1-A) of the Act connotes landlord in 

the sense of being the owner of the 

building."  
 56. In Furqan Ahmad Alias Mana 

and another Vs. VIIth A.D.J. and others, 

2005(2) AWC 1161 Hon'ble Tarun 

Agarwala, J. following decisions in Sri 

Laxkshmi Shanker Misra (supra); Smt. 

Sughra Begum (supra); and, Naseeruddin 

(supra) in para 10 of the judgment, said: 

 "10. There is no quarrel with the 

aforesaid proposition as submitted by the 

learned counsel for the petitioner. A 

person who has been authorised to realize 

the rent on behalf of the landlord becomes 

the landlord as contemplated under 

Section 3 (f) of the Act. But the said agent 

cannot file a release application for his 

own need or for his family members under 

Section 21 (1) (a) of the Act inasmuch as 

he is not the owner of the premises in 

question. The expression "occupation for 

himself or for family members" as 

provided under Section 21 (1) of the Act 

means that the person must be entitled to 

occupy the premises in his own right. 

Obviously, the agent is not authorized to 

occupy the premises in his own right. 

Therefore, the agent could not file an 

application for release of the premises for 

his own personal need."  
(Emphasis added)  
 57. A discordant note, I find in Udai 

Singh Bhanuvanshi Vs. Kunj Behari 

Tewari, 2002(1) AWC 647, wherein 

Hon'ble A.K. Yog, J. observed that there 

is no reason to read the word 

"ownership" in the context of expression 

"landlord" when legislature itself in 

Section 3(j) has not confined itself to the 

owner. However, His Lordship further 

clarified the position by observing that 

there was a finding in the judgment of 

court below in the case before the Court 

that Kunj Behari Tewari was authorised 

to realise rent as "landlord". In respect to 

this finding that he was authorised to 

realise rent as landlord, there was no 

challenge. The Court observed that his 

status as landlord of accommodation was 

not challenged earlier and thus cannot be 

allowed to be assailed for the first time 

before this Court. That is how the Court 

distinguished earlier decisions in Smt. 

Sughra Begum (supra); Smt. Ved Rani 
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Diwan (supra); and M.M. Quasim 

(supra). Para 20 of the judgment 

clarifying above observations, reads as 

under: 
 "20. In the cases of Smt. Sughra 

Begum, Smt. Ved Rani Diwan and M.M. 

Quasim (supra), this Court held that an 

'agent' or such other person cannot 

maintain release application under 

Section 21(1)(a) of the Act. The facts of 

the above cases are clearly 

distinguishable from the facts of the case 

in hand. In the present case in hand. 'Kunj 

Behari Tewari', who filed release 

application, was authorised to realise rent 

as 'landlord' and thus his status as the 

owner/ landlord of the accommodation as 

already discussed above, cannot be 

questioned or assailed in the present 

proceedings."  
(Emphasis added)  
 58. For the purpose of Section 20 

also this Court finds that who can 

institute suit is not specifically mentioned 

but from a careful reading of scheme it 

does not appear that a suit for ejectment 

can be filed by a mere agent or attorney 

even though the real owner/landlord has 

not joined the proceedings. If a tenant has 

been inducted by the owner, it is difficult 

to accept that his tenancy can be 

terminated by an agent or attorney, unless 

so permitted by the owner. 
 59. Further when there are more 

than one person satisfying the definition 

of "landlord", it is the landlord who has 

better rights or title over property who 

would exclude others. In order to attract 

Section 3(f) the plaintiff seeking ejectment 

of tenant has to show that there is denial 

of title of landlord. The word "title" here 

goes not to the authority of landlord to 

collect mere rent but here the title is 

something more than that. It is for this 

reason, and knowing it well that without 

possessing status of landlord, having 

semblance of ownership over property in 

dispute the petitioner would not succeed, 

learned counsel for the petitioner sought 

to rest his claim with respect to his status 

as owner. His status as owner and 

landlord of tenanted building, is basically 

founded on the agreement for sale, power 

of attorney, and free hold deed executed 

by Collector, Allahabad in 1999 in his 

favour. 
 

 60. Learned counsel for the 

petitioner sought to argue that concept of 

"ownership" is not to be imported here, as 

definition of "landlord" itself is an 

extended one so as to take within its ambit 

an agent or attorney also. 
 61. The submission, in the manner 

it is sought to be advanced, I find 

difficult to accept. The definition of 

"landlord" contained in definition 

clause has to be read in the context as 

discussed above. When somebody is 

authorised to collect rent, he is merely a 

collector of rent. The rent though is 

payable to him, in view of instructions 

issued by landlord-owner, to the tenant, 

that the rent should be paid to such an 

agent or attorney, and, in that sense, the 

agent or attorney may also be included 

or covered within the definition of 

"landlord", but his status is fortuitous 

and with the change of instructions of 

landlord-owner to tenant, he may/can 

loose such status at any point of time. 
 67. The above decisions fortify the 

view now being taken that a person when 

would satisfy the term "landlord", has to 

be looked into, in the light of statutory 

provisions, and in the context of other 

provisions of the Act concerned and the 

relevant facts of the case in hand. No 

universal principle can be applied in this 

regard." 
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 31.  Section 16(1)(b) of the Act 1972 

provides that subject to the provisions of 

the Act, the District Magistrate may by 

order, release the whole or any part of 

such building or any land appurtenant 

thereto in favour of the landlord. Sub-

Section (2) of Section 16, as relevant for 

the purpose of the present case; provides 

that no release order under Clause (b) of 

Sub-Section (1) shall be made unless the 

District Magistrate is satisfied that the 

building or any part thereof or any land 

appurtenant thereto, is bona fide required, 

by the landlord for occupation by himself 

or any member of his family or any 

person for whose benefit it is held by him 

either for residential purposes or for 

purposes of any profession, trade or 

calling. The petitioner alleging himself to 

be an agent or caretaker of the owner of 

the disputed house, filed the release 

application under Section 16(1)(b) of the 

Act 1972 for his personal need, whereas 

sub-Section (2) of Section 16 provides for 

a release order when the building or any 

part thereof or any land appurtenant 

thereto is bona fide required by the 

landlord for occupation by himself or 

by any member of his family, or any 

person for whose benefit it is held by 

him, either for residential purposes or 

for the purpose of any profession, trade 

or calling. Thus, for the purposes of 

Section 16(1)(b), the petitioner having 

filed application for release of the 

disputed accommodation for his personal 

need as agent is not landlord under 

Section 3(j) of the Act 1972. The owner-

respondents have also filed release 

application which was allowed by the 

impugned order. The petitioner at best 

being only a caretaker or agent of the 

owners, cannot claim himself to be 

landlord against the owners-landlords of 

the building. He is not entitled to occupy 

the disputed house in his own right and 

get the accommodation released in his 

favour as against the owners of the house. 

The definition of landlord in Section 3(j) 

of the Act 1972 has to be read in the 

context as discussed above. 
 

 32.  Therefore, the Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi has not committed any error of 

law to reject the release application of the 

petitioner by the impugned order dated 

22.07.1988 passed in Case No.3 of 1985 

and to release the accommodation in 

favour of the respondents-owners and 

landlords. The court of 13th Additional 

District Judge, Varanasi has also not 

committed any error of law to dismiss the 

Rent Revision No.150 of 1988 (Dr. 

Vishwanth Sharma vs. Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi and another) filed by the 

petitioner. The impugned order and the 

judgment are based on consideration of 

relevant evidences on record which 

cannot be interfered with in jurisdiction 

under Article 227 of the Constitution of 

India. 
 

Conclusion:-  
 

 33.  The conclusions reached by me 

in foregoing paragraphs of this judgment, 

are briefly summarized as under: 
 

 (i) An agent who receives property or 

money from or for his principal obtains 

no interest for himself in the property. An 

agent holds the principal's property only 

on behalf of the principal. He acquires no 

interest for himself in such property. He 

cannot deny principal's title to property. 

Nor he can convert it into any other kind 

or use. His possession is the possession of 

the principal for all purposes. The agent 
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has no possession of his own. Caretaker's 

possession is the possession of the 

principal. The possession of the agent is 

the possession of the principal and in 

view of the fiduciary relationship he 

cannot be permitted to claim his own 

possession. An agent is the extended hand 

of principal. Therefore, father of the 

petitioner as agent and even assuming the 

petitioner also to be an agent or caretaker, 

has acquired no interest in the disputed 

property of the Principal Divanani Late 

Vidyawati Badrinath and in view of his 

fiduciary relationship, he cannot be 

permitted to claim his own possession. 

His possession is possession of the 

principal for all purposes. 
 (ii) The phrase 'Unless the contest 

otherwise requires' proceeded with the 

definition clauses of Section 3 indicates 

that while construing, interpreting and 

applying the definition clause, the court 

has to keep in view the legislative 

mandate and intent and to consider 

whether the context requires otherwise. 

Where the definition is preceded with the 

phrase 'unless the context otherwise 

requires' the connotation is that normally 

the definition as given in Section should 

be applied and given effect to but it may 

be departed from if the context requires. 
 

 (iii) The definition of "landlord" is 

inclusive in the sense that it is extended to 

"agent" or "attorney" also. Therefore, a 

landlord (owner) to whom rent is payable, 

if has authorized an agent or attorney for 

the purpose of collection of rent, such 

agent or attorney qua tenant, would also 

satisfy the definition of landlord under 

Section 3(j) of Act, 1972. Therefore, vis a 

vis tenant, the agent or attorney, who 

satisfies definition of "landlord" under 

Section 3(j), would be a person who holds 

authority as agent or attorney, to represent 

the true owner of property, to do or not to 

do, or to act or not to act, in a particular 

manner, as authorized by owner. The 

attorney or agent by himself cannot claim 

to be the owner of property and 

simultaneously to claim that they satisfy 

definition of "landlord". 
 

 (iv) Prescribed Authority is a 

Tribunal of limited jurisdiction which has 

been constituted under the U.P. Urban 

Buildings (Regulation of Letting, Rent 

and Eviction) Act, 1972, for deciding 

applications under Section 21 or other 

provisions enumerated under the Act. It 

has no jurisdiction at all to examine the 

correctness or otherwise of a decree 

passed by a competent Civil Court. The 

Tribunal has to proceed on the basis that 

the decree of a Civil Court is a valid 

decree and has to recognise the rights of 

the parties on its basis. It has been held in 

Khem Chand v. IV A.D.J. {1989 (2) ARC 

344} that it is not open to any party to 

challenge the genuineness of a decree of a 

Civil Court before the Prescribed 

Authority and so long as the decree is not 

set aside it has to be accepted as genuine. 

In the present set of facts, there is a 

judgment and decree dated 17.05.1988 in 

O.S. No.35 of 1961 (Smt. Vidyawati Devi 

vs. Raghunath Mishra) passed by the 

Civil Judge, Varanasi for eviction of 

Raghunath Mishra (father of the 

petitioner) and against it the Civil Appeal 

No.600 of 1988 (Vishwanath Mishra vs. 

Narendra Jeet Singh) filed by the 

petitioner herein was dismissed by 

judgment dated 30.05.1998 passed by the 

court of Additional District Judge Vth 

Varanasi, against which the petitioner 

herein filed Second Appeal No.1196 of 

1998 (Vishwanath Misra vs. Ratan 

Shankar Chaurasia), which is stated to be 

pending. The judgment and decree dated 
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17.05.1988 passed by the court of Civil 

Judge, Varanasi in O.S. No.35 of 1961, 

has admittedly been neither set aside nor 

modified. 
 

 (v) Section 16(1)(b) of the Act 

1972 provides that subject to the 

provisions of the Act, the District 

Magistrate may by order, release the 

whole or any part of such building or 

any land appurtenant thereto in favour 

of the landlord. Sub-Section (2) of 

Section 16, as relevant for the purpose 

of the present case; provides that no 

release order under Clause (b) of Sub-

Section (1) shall be made unless the 

District Magistrate is satisfied that the 

building or any part thereof or any land 

appurtenant thereto, is bona fide 

required, by the landlord for 

occupation by himself or any member 

of his family or any person for whose 

benefit it is held by him either for 

residential purposes or for purposes of 

any profession, trade or calling. The 

petitioner alleging himself to be an 

agent or caretaker of the owner of the 

disputed house, filed the release 

application under Section 16(1)(b) of 

the Act 1972 for his personal need, 

whereas sub-Section (2) of Section 16 

provides for a release order when the 

building or any part thereof or any land 

appurtenant thereto is bona fide 

required by the landlord for occupation 

by himself or by any member of his 

family, or any person for whose benefit 

it is held by him, either for residential 

purposes or for the purpose of any 

profession, trade or calling. Thus, for 

the purposes of Section 16(1)(b), the 

petitioner having filed application for 

release of the disputed accommodation 

for his personal need as agent is not 

landlord under Section 3(j) of the Act 

1972. The owner-respondents have also 

filed release application which was 

allowed by the impugned order. The 

petitioner at best being only a caretaker 

or agent of the owners, cannot claim 

himself to be landlord against the 

owners-landlords of the building. He is 

not entitled to occupy the disputed 

house in his own right and get the 

accommodation released in his favour 

as against the owners of the house. He 

is not landlord. The definition of 

landlord in Section 3(j) of the Act 1972 

has to be read in the context as 

discussed above. 
 

 (vi) Therefore, the Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi has not committed any error of 

law to reject the release application of the 

petitioner by the impugned order dated 

22.07.1988 passed in Case No.3 of 1985 

and to release the accommodation in 

favour of the respondents-owners and 

landlords. The court of 13th Additional 

District Judge, Varanasi has also not 

committed any error of law to dismiss the 

Rent Revision No.150 of 1988 (Dr. 

Vishwanth Sharma vs. Rent Control and 

Eviction Officer/ City Magistrate, 

Varanasi and another) filed by the 

petitioner. 
 

 34.  The impugned order and the 

judgment are based on consideration of 

relevant evidences on record which 

cannot be interfered with in jurisdiction 

under Article 227 of the Constitution of 

India. 
 

 35.  For all the reasons afore-stated, I 

do not find any merit in this petition. 

Therefore, the petition fails and is hereby 

dismissed with costs.  
----------
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 1.  Heard Sri Ajay Kumar Singh, 

learned counsel for the applicant-

revisionist-petitioner and Sri Rahul Sahai, 

learned counsel for the plaintiff-decree 

holder-respondent no.1. 
 

2.  Briefly stated facts of the present case 

are that House No.C.K. 1/13, Patni Tola, 

Bhosale Mandir, Ward Chowk, City 

Varanasi (hereinafter referred to as 'the 

disputed property'), was owned by Raje 

Raghuji Rao A. Bhosale son of Late Raja 

Ajit Singh A. Bhosale, Mahal Nagpur 



1498                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

(Maharashtra). The petitioner claims that 

one Vishwanath Pandey (Power of 

Attorney of the aforesaid Raje Raghuji A. 

Bhosale) executed an unregistered 

agreement to sell dated 15.05.2013 in 

favour of the petitioner to sell the 

aforesaid disputed property. However, a 

registered lease deed dated 25.06.2014 

was executed by the aforesaid Raje 

Raghuji Bhosale through his power of 

attorney Vishwanath Pandey in favour of 

the plaintiff-decree holder-respondent no. 

1 on accepting a premium of Rs. 

24,00,000/- and monthly rent of Rs. 200/-. 

Lease rent Rs. 6,00,000/- was received in 

advance to be adjustable towards the 

monthly rent. As per clause 5 of the lease 

deed, the aforesaid owner of the disputed 

building/lessor put in actual physical 

possession to the plaintiff-decree holder-

respondent no. 1. Thereafter, the plaintiff-

decree holder-respondent no. 1 filed SCC 

Suit No. 18 of 2015 for eviction of the 

defendant-judgment debtor/respondent 

nos. 2 and 3. 
 

 3.  In the aforesaid SCC Suit No. 18 

of 2015, petitioner herein filed an 

impleadment application under Order I 

Rule 10 C.P.C. on the ground that he has 

an unregistered agreement to sell in his 

favour with respect to the disputed 

property, and therefore, he is a necessary 

party. This application being paper no. 

22-Ga was rejected by the Judge Small 

Cause Court by order dated 23.12.2015. 

This order has attained finality. In the 

meantime, the petitioner herein also filed 

Suit No. 1190 of 2015 seeking various 

reliefs including injunction and 

declaratory relief. The plaint was 

rejected by the Civil Judge (S.D.), 

Varanasi by order dated 18.02.2016 due 

to non-payment of appropriate court fees 

and not amending the valuation. 

Thereafter, the petitioner herein filed First 

Appeal no. 170 of 2016 praying to set 

aside the aforesaid judgment and order of 

the Civil Judge (S.D.), Varanasi, dated 

18.02.2016. The first appeal was disposed 

of by a Division Bench of this Court by 

order dated 20.04.2016 and the judgment 

and order dated 18.02.2016 passed by 

Civil Judge (S.D.), Varanasi, rejecting the 

plaint, was upheld. But liberty was 

granted to the petitioner herein to file a 

fresh suit. This Court specifically asked 

learned counsel for the petitioner 

herein as to whether any suit has been 

filed pursuant to the liberty granted by 

the Division Bench? In reply, learned 

counsel for the petitioner herein stated 

that no suit has been filed by the 

petitioner. 
 

 4.  The aforesaid SCC Suit No. 18 of 

2015 (M/s. Avantika Agro Services Pvt. 

Ltd. Vs. Chandrabhan and Padma Devi) 

filed by the respondent no. 1 for eviction 

of tenants (respondent nos. 2 and 3) was 

decreed by judgment dated 19.05.2016. 

The defendant-respondent nos. 2 and 3 

herein, were directed to be evicted. 

Therefore, the plaintiff-decree holder-

respondent no. 1 filed Execution Case 

No. 8 of 2016. In the aforesaid 

execution case, the petitioner herein 

filed an application under Order XXI 

Rule 97 C.P.C. claiming himself to be in 

possession of the disputed property on 

the basis of the aforesaid unregistered 

agreement to sell dated 15.05.2013. The 

aforesaid application being paper no. 4-

Ga was registered as Misc. Case No. 96 of 

2018. It was rejected by the Judge Small 

Cause Court, Varanasi by the impugned 

order dated 10.12.2018 on the ground that 

no evidence could be produced by the 

petitioner to show that he is in possession 

of the disputed room of the disputed 
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property on the basis of unregistered 

agreement to sell and that unregistered 

agreement to sell is not even admissible in 

evidence in view of Section 17 of the 

Registration Act. Aggrieved with this 

order, the petitioner herein filed Civil 

Revision No. 02 of 2019 (Sixth Sense 

Astro Gurukulam (registered trust) Vs. 

M/s. Avantika Agro Services Pvt. Ltd. 

and 2 others) which has been dismissed 

by the impugned judgment dated 

15.02.2019 passed by the District Judge, 

Varanasi. In paragraphs 5 and 9 of the 

impugned judgment, the revisional court 

observed/held as under:- 
 

 "5. Revisionist claims his possession 

over the premises in question on the basis 

of an agreement to sale alleged to be 

executed by the real owner in his favour 

on 15.05.2013. Copy of this agreement to 

sale has been filed by the revisionist in 

lower Court as paper no. 11C. It is an 

unregistered agreement to sale and value 

of the subject matter in this agreement to 

sale is mentioned at Rs. 2.60 crores. The 

revisionist has not filed any document of 

title or the sale-deed executed in his 

favour by the real owner. Perusal of 

agreement to sale, paper no. 11C, further 

reveals that in this paper too, it has not 

been mentioned that possession over the 

premises in question was ever transferred 

to the revisionist. In his application filed 

under Order 21 Rule 97 and Section 151 

of C.P.C. in the lower Court revisionist 

has also stated that possession was 

delivered by the real owner to the 

revisionist after execution of the 

agreement to sale dated 15.05.2013. In 

para 5 of his application it is mentioned 

that revisionist is in possession over the 

premises in question since 16.05.2013. 

Above facts also make it clear that 

revisionist was not given possession at the 

time of execution of said agreement to 

sale. In lower Court no evidence showing 

his possession over the premises in 

question has been adduced by the 

revisionist. It is not disputed that a decree 

is in favour of M/s. Avantika Agro 

Services Pvt. Ltd. with respect to premises 

in question and by the said decree M/s. 

Avantika Agro Services Pvt. Ltd had been 

given possession over the premises in 

question. Possession of a third party is the 

main point for consideration in an 

application filed under Order 21 Rule 97 

of C.P.C.  
 9. Since the executing Court has no 

right to adjudicate upon validity or 

legality of the decree, objection raised by 

the revisionist with regard to non 

compliance of conditions set forth by the 

Court while giving permission to sale the 

disputed property to the real owner can 

not be considered in a proceeding before 

the executing Court. A third party can 

only resist the execution of the decree on 

the basis of his possession over the 

premises in question under Order 21 Rule 

97 of C.P.C. Revisionist has failed to 

establish his possession over the premises 

in question. By mere giving a statement 

on affidavit it can not be assumed that 

revisionist was in possession of the 

disputed property. It is also not necessary 

to make a detailed enquiry or to take 

evidence of the parties while deciding an 

application under Order 21 Rule 1997 of 

C.P.C. Therefore, impugned order can 

not be assailed on these points too. The 

learned lower Court has observed in the 

impugned order that the applicant 

revisionist had failed to establish his 

possession over the disputed premises. 

This observation of the learned Lower 

Court is not against the record of the case 

and it can not be termed as perverse. 

There is no illegality in the impugned 
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order and this S.C.C. Revision is 

accordingly not liable to be allowed." 
 

 5.  Aggrieved with the aforesaid 

order of the Judge Small Cause Court 

dated 10.12.2018 rejecting the 4-C 

application under Order XXI Rule 97 

C.P.C. and judgment of the revisional 

court dated 15.2.2019 in Civil Revision 

No.02 of 2019 passed by the District 

Judge, Varanasi, the petitioner herein has 

filed the present petition under Article 

227 of the Constitution of India. 
 

 Submissions:-  
 

 6.  Learned counsel for the petitioner 

submits as under:- 
 

 (i) The petitioner is in possession of 

the disputed room of the disputed 

property pursuant to agreement to sell 

dated 15.5.2013. 
 (ii) The application of the petitioner 

under Order XXI Rule 97 C.P.C. could be 

decided by the court below only after 

taking evidences and after recording a 

finding with regard to right, title and 

interest of the parties in the disputed 

property. Since, this has not been done 

therefore, the impugned orders and 

judgments are liable to be set aside. 
 

 7.  In support of his submissions, he 

referred to paragraphs 21, 22, 24 and 26 

of the petition which are reproduced 

below: 
 

 "21. That accommodation in 

question situate in House No. 1/13, Patni 

tola, Varanasi, is owned by Raje Raghuji 

Rao Bhosale who file Misc. Case No. 17 

of 2010 Raje Raghuji Rao Bhosale Vs. 

collector, Varanasi, for grant of 

permission for sale of said house and 

Special Judge (Anti Corruption), 

Varanasi granted permission for sale of 

said house, vide order dated 31.01.2014 

subject to conditions that purchaser must 

be follower of Vaishno Smpraday who 

shall maintain the temple existing in the 

premises, perform Rag-Bhag and Pooja-

path; further the sale consideration must 

be according to market value, must be 

deposited in treasury and maintenance of 

temple and premises be done out of 

interest received therefrom but decree-

holder / respondent no.1 got a Lease 

Deed dated 25/26.06.2014 executed in its 

favour in lieu of a premium of Rs. 

24,00,000.00 only which was totally in 

contravention of the aforesaid order 

granting permission dated 31.01.2014, as 

such alleged Lease Deed is nullity, void 

ab-initio and on that basis decree-holder 

is neither owner nor can be Landlord of 

the aforesaid premises.  
 22. That any act done or any deed 

executed not in conformity of the order of 

the court is against public policy and the 

very basis of claim of respondent no. 1, is 

the lease deed got executed by it against 

order dated 31.01.2014 in Misc. Case no. 

217 of 2010 but both the courts below 

kept mum and advert to record any 

finding which goes to the root of the 

matter, for the reasons best known to the 

courts below. 
 24. That in proceeding under Order 

21 Rule 97 C.P.C., it was incumbent upon 

the Executing Court to adjudicate right, 

title and interest of parties in respect of 

property in suit, but failed to do so and 

similarly revisional court also dismissed 

revision without adverting itself to 

ingredients of Order 21 Rule 97 C.P.C. 
 26. That both the courts below failed 

to consider that when an application has 

been made under Order XXI Rule 97 

C.P.C., court is enjoined to adjudicate 
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upon right/title and interest claimed in the 

property arising between the parties to a 

proceeding or between a decree holder or 

the person claiming independent right, 

titile, interest or possession in that behalf 

and such determination shall be 

conclusive and not a matter to be agitated 

by a separate suit." 
 

 8.  In support of his submissions, 

learned counsel for the petitioner relied 

upon the judgments of Hon'ble Supreme 

Court in Brahmdeo Chaudhary Vs. 

Rishikesh Prasad Jaiswal, AIR 1997 SC 

856, Shreenath and another Vs. Rajesh 

and others, 1998 (33) ALR 273, Sameer 

Singh and another Vs. Abdul Rab and 

others, 2015 (128) RD 412, Tanzeem-e-

Sufia Vs. Bibi Haliman, AIR 2002 SC 

3083 and Asgar and Others Vs. Mohan 

Varma and others, 2019 (133) ALR 736 

and judgments of this Court in Mst. 

Hashmi @ Batul Vs. Ali Ahmad and 

others, 2015 (109) ALR 284, Raghu 

Nath Saran Vs. VIIIth Addl. District 

and Sessions Judge, 2011 (84) ALR 381, 

Jahid Khan and another Vs. Suresh 

Chand Jain and others, 2014 (4) AWC 

4158 and Smt. Firdaus Begum and 

others Vs. Smt. Sheela @ Susheela Devi 

Sharma Advocate and others, 2013 (6) 

ADJ 18. 
 

 9.  Sri Rahul Sahai, learned counsel 

for the plaintiff-decree holder-respondent 

no.1 submits as under:- 
 

(i) This petition has been filed without 

bringing on record certain relevant orders 

and judgments including the order dated 

23.12.2015 in SCC Case No.18 of 2015 

whereby the application being paper 

no.22-Ga filed by the petitioner under 

Order I Rule 10 C.P.C., was rejected by 

the Judge Small Cause Court and the 

order has attained finality. A copy of the 

order dated 18.2.2016 passed in Suit 

No.1190 of 2015 rejecting the plaint of 

the petitioner under Order VII Rule 11 

C.P.C. has also not been filed alongwith 

this petition. Paragraph 11 of the 

objection (copy of which filed as 

Annexure 10) to the application of the 

petitioner under Order XXI Rule 97 

C.P.C. indicates that the petitioner herein 

filed three suits being O.S. No.1188 of 

2015, 1189 of 2015 and 1190 of 2015. 

The disclosure has been made in the 

present petition only with regard to O.S. 

No.1188 of 2015 and the dismissal of 

First Appeal No.170 of 2016 arising from 

O.S. No.1190 of 2015. Thus, material 

facts have been concealed by the 

petitioner. 
 (ii) The entire case of the petitioner 

is based on the alleged unregistered 

agreement to sell dated 15.5.2013 which 

was neither admissible in evidence nor it 

establishes possession of the petitioner 

over the disputed room of the disputed 

property. No evidence could be produced 

by the petitioner to indicate his possession 

over the disputed room. The petitioner's 

case is not a case of part performance of 

contract under Section 53-A of the 

Transfer of Property Act, 1882. 
 (iii) The impleadment application of 

the petitioner in SCC Suit No.18 of 2015 

was rejected by the Judge Small Cause 

Court by order dated 23.12.2015 which 

has attained finality. The plaint of the suit 

of the petitioner being O.S. No.1190 of 

2015 for declaration and injunction etc., 

was rejected and despite grant of liberty 

in first appeal by this Court, no suit has 

been filed. Therefore, that matter has also 

attained finality. 
 (iv) After the aforesaid SCC Suit 

No.18 of 2015 was decreed by judgment 

dated 19.5.2016, the tenant (judgment 
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debtor/respondent nos.2 and 3) filed a 

recall application under Order IX Rule 13 

C.P.C. which was rejected by the court 

below by order dated 20.4.2018. 

Thereafter, the petitioner herein filed an 

application under Order XXI Rule 97 

C.P.C. on 24.5.2018 which is apparently 

in collusion with the judgment 

debtor/tenant. 
 

 Discussion and Findings:-  
 

 10.  I have carefully considered the 

submissions of learned counsel for the 

parties. 
 

 Concealment of facts :-  
 

 11.  Undisputedly, the petitioner is 

neither a tenant nor owner of the disputed 

property. He had claimed his right on the 

basis of an alleged unregistered 

agreement to sell dated 15.05.2013. There 

is nothing on record to show that he has 

filed any suit for specific performance and 

got any favorable order. The disputed 

property was leased out by its true owner 

to the plaintiff-decree holder/respondent 

no. 1 by a registered lease deed dated 

25.06.2014. The plaintiff-landlord-decree 

holder/respondent no. 1 had filed SCC 

Suit No. 18 of 2015 for eviction of the 

defendant-tenant-judgment 

debtor/respondent nos. 2 and 3 in which 

the petitioner herein filed an impleadment 

application (paper no. 22 Ga) under Order 

I Rule 10 C.P.C. which was rejected by 

the Judge Small Cause Court by order 

dated 23.12.2015. This order has attained 

finality. Thereafter, the petitioner filed 

O.S. No. 1190 of 2015 seeking various 

reliefs including injunction and 

declaratory relief. The plaint was rejected 

by Civil Judge (S.D.), Varanasi by order 

dated 18.02.2016 and the First Appeal 

No. 170 of 2016 filed against this order, 

was disposed of by a Division Bench of 

this Court by order dated 20.04.2016 

whereby the order of the Civil Judge 

(S.D.), Varanasi dated 18.02.2016 was 

upheld but a liberty was granted to the 

petitioner to file a fresh suit. No suit has 

been filed by the petitioner. These 

relevant facts have been concealed by the 

petitioner in the present petition. 
 

 Applicability of Order XXI Rule 97 

C.P.C. :-  
 

 12.  After the SCC Suit No. 18 of 

2015 filed by the plaintiff-landlord-decree 

holder/respondent no. 1, was decreed by 

the court below by judgment dated 

19.05.2016 against defendant-

tenant/respondent nos. 2 and 3, the 

plaintiff-landlord/decree holder filed 

Execution Case No. 08 of 2016. In the 

aforesaid execution case, the petitioner 

had filed an application being paper no. 4 

Ga (registered as Misc. Case No. 96 of 

2018) under Order XXI Rule 97 C.P.C. 

which was rejected by the impugned order 

dated 10.12.2018 against which he filed 

Civil Revision No. 02 of 2019 which was 

dismissed by the impugned judgment 

dated 15.02.2019. The application under 

Order XXI Rule 97 C.P.C. was filed by 

the petitioner after the plaintiff-landlord-

decree holder/respondent no. 1 filed 

Execution Case No. 8 of 2016 against the 

defendant-tenant/respondent nos. 2 and 3 

for execution of the judgment and decree 

dated 19.05.2016. Despite order dated 

20.04.2016 in First Appeal No. 170 of 

2016 passed by a Division Bench of this 

Court giving liberty to the petitioner to 

file a fresh suit, no suit was filed by the 

petitioner. Thus, apparently, filing of the 

application being paper no. 4 Ga 

(registered as Misc. Case No. 96 of 2018) 
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is in collusion with the defendant-

tenant/respondent nos. 2 and 3 to delay 

the execution of the decree. 
 

 13.  A finding of fact has been 

recorded in paragraphs 5 and 9 of the 

impugned judgment dated 15.02.2019 that 

neither before the execution court nor 

before the appellate court, the petitioner 

could adduce any evidence to show his 

possession over the disputed property. 

The alleged unregistered agreement to sell 

does not provide that possession of the 

disputed property was transferred to the 

petitioner. Admittedly, the tenants have 

been evicted and possession of the 

disputed property has been given to the 

decree-holder/respondent no. 1. 
 

 14.  It is settled law that under Order 

XXI Rule 97 C.P.C., a third party can resist 

the execution of a decree on the basis of his 

possession over the suit property. The courts 

below have found that the petitioner has 

completely failed to establish his possession 

over the disputed property. His suit for 

declaration and injunction being O.S. No. 

1190 of 2015 was dismissed by the Civil 

Judge (S.D.), Varanasi by order dated 

18.02.2016 and the said judgment has attained 

finality on dismissal of the petitioner's First 

Appeal No. 170 of 2016 by judgment dated 

18.02.2016. Thus, there is no evidence that the 

petitioner has either any right or title to the 

disputed property or that possession of the 

disputed property was given to the petitioner 

by the erstwhile owner. Therefore, both the 

impugned orders passed by the courts below 

rejecting the application 4-C of the petitioner 

under Order XXI Rule 97 C.P.C. and 

dismissing the revision, do not suffer from any 

error of law. 
 

 15.  In Bool Chand (dead) thru Lrs. 

and others Vs. Rabia and others, (2016) 

14 SCC 270 (paragraph 12), Hon'ble 

Supreme Court held as under :- 
 

 "12. While a genuine petition for 

execution of a decree can certainly be 

considered, the court cannot be oblivious 

of frivolous objections being filed after a 

decree is passed in long-drawn contested 

proceedings. Attempt to deprive the 

decree-holder of benefit of such decree 

should be discouraged by the court where 

such objection is raised. The impugned 

order is thus, clearly erroneous and 

unsustainable and not a result of sound 

judicial approach."  
 

 16.  There cannot be any quarrel that 

an application under Order XXI Rule 97 

C.P.C. may be filed even by a stranger 

and executing court has power to 

adjudicate upon all questions relating to 

right, title and interest in property arising 

between the parties including the stranger. 

But where the application (objection) is 

frivolous then it deserves to be rejected. 

In the present set of facts, the petitioner 

has completely failed to adduce any 

evidence that on the basis of alleged 

unregistered agreement to sell, the 

possession of the disputed property was 

transferred to him or that the alleged 

unregistered agreement to sell contains 

any clause of transfer of possession. Both 

the courts below have found that the 

petitioner could not adduce any evidence 

that he is in possession of the disputed 

property. On the contrary in execution of 

the decree, the defendant-tenant/ 

respondent nos. 2 and 3 have been evicted 

and the decree holder/respondent no. 1 

has been given possession of the disputed 

property/tenanted property. This court 

asked the learned counsel for the 

petitioner to show even prima facie from 

any evidence that the petitioner is in 
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possession of the disputed property but 

the learned counsel for the petitioner has 

failed even to point out any such evidence 

or document. The only basis of the claim 

of the petitioner or objection under Order 

XXI Rule 97 C.P.C. is the alleged 

unregistered agreement to sell allegedly 

executed by the power of attorney holder 

of the erstwhile owner. Thus, an 

agreement which does not even reflect 

transfer of possession of the disputed 

property, cannot entitle the petitioner for 

the benefit of order Order XXI Rule 97 

C.P.C. 
 

 17.  In Bate Krishna Damani 

(dead) by Lrs. Vs. Kailash Chand 

Srivastava and another, 1995 supp. (1) 

SCC 477 (para 4 and 5), in matters of 

obstructing execution of decree in a rent 

case, Hon'ble Supreme Court observed on 

the facts of that case that there was sheer 

abuse of the process of court resulting in 

thwarting execution of a valid decree 

during its subsistence. In Mani Nariman 

Daruwala @ Bharucha (D) through 

Lrs. Vs. Phiroz N. Bhatena and others, 

(1991) 3 SCC 141 (paragraph 18), 

Hon'ble Supreme Court laid down the law 

with regard to scope of interference under 

Article 227 of the Constitution of India 

and held as under :- 
 

 "18. Was the High Court justified in 

taking this view and in upsetting the 

finding recorded by the Appellate Bench? 

While considering this question it has to 

be borne in mind that the High Court was 

exercising its jurisdiction under Article 

227 of the Constitution of India. In the 

exercise of this jurisdiction the High 

Court can set aside or ignore the findings 

of fact of an inferior court or tribunal if 

there was no evidence to justify such a 

conclusion and if no reasonable person 

could possibly have come to the 

conclusion which the court or tribunal 

who (sic) has come or in other words it is 

a finding which was perverse in law. 

Except to the limited extent indicated 

above the High Court has no jurisdiction 

to interfere with the findings of fact (See: 

Chandavarkar Sita Ratna Rao v. Ashalata 

S. Guram). Applying these test we are 

unable to persuade ourselves to hold that 

the findings recorded by the Appellate 

Bench suffer from such an infirmity so as 

to justify interference with the said finding 

under Article 227 of the Constitution."  
 

 18.  The judgments relied by the 

learned counsel for the petitioner are 

clearly distinguishable on facts of the 

present case and do not support the case 

of the petitioner. 
 

 19.  For all the reasons aforestated, I 

do not find any merit in this petition. 

Consequently, the petition fails and is 

hereby dismissed with cost.  
---------- 
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A. Indian Evidence Act, 1872 - Section 
112 - presumption u/s. 112 -attracted unless 

shown parties to marriage had no access to 
each other when child was born. DNA test to 
determine paternity-not to be directed as a 

matter of cause.  
 
Held: - A DNA test to determine paternity of 

child should not be directed as a matter of 
course. The court has to consider various 
diverse aspects including presumption under 
Section 112 of the Evidence Act. At this 

juncture applying the test of 'eminent need' 
laid down by the Supreme Court in Bhabani 
Prasad Jena (supra), this court finds no 

illegality in the view taken by the court below 
to warrant interference in exercise of 
supervisory power under Article 227 of the 

Constitution. 
 
Writ Petition dismissed (E-8) 

 
List of Cases Cited: - 
 

1. Goutam Kundu vs State of West Bengal, 
1993 ACC 416  
 

2. Bhabani Prasad Jena vs. Convenor 
Secretary, Orissa State Commission for Women 
and another, 2010 8 SCC 633  
 

3. Dipanwita Roy vs Ronobroto Roy, 2015 (1) 
SCC 365 
 

(Delivered by Hon'ble Manoj Kumar 

Gupta, J.) 
 

 1.  By impugned order dated 

30.4.2019 the Additional Principal Judge, 

Family Court, Basti has rejected an 

application made by the petitioner for 

getting DNA test of Km. Anjali (opposite 

party No.1) conducted by a team of 

medical experts.  
 

 2.  The opposite parties brought suit 

for maintenance against the petitioner 

being Original Suit No.519 of 2011. 

According to the opposite parties, they are 

daughter-in-law and grand daughter 

respectively of the petitioner herein. 

Opposite party No.2 was married to 

Santosh Kumar, son of the petitioner on 

17.5.2006 and vidai ceremony took place 

on 18.5.2006. She was brought to her in-

laws house at Mauza Hariharpur and she 

started living with her husband. Out of the 

said wedlock, opposite party No.1 was 

born. She is stated to be of four years of 

age in the year 2011 when the suit was 

instituted. Santosh Kumar, husband of 

opposite party no.2 and father of opposite 

party no.1 died on 29.12.2007. Since the 

opposite parties do not have any source of 

livelihood, they filed the suit in question.  
 

 3.  The petitioner filed an application 

dated 25.4.2017 alleging that opposite 

party no.2 had before entering into 

matrimonial alliance with his son Santosh 

Kumar married different persons and even 

after death of Santosh Kumar, she had 

remarried. It was alleged that opposite 

party No.1 was not born out of the 

wedlock between opposite party No.2 and 

his son Santosh Kumar. Therefore prayer 

was made for getting DNA test of 

opposite party no.1 conducted by a team 

of medical experts.  
 

 4.  The application was opposed by 

the opposite parties. They brought on 

record extract from family register 

wherein opposite party No.1 is shown as 

daughter of Santosh Kumar.  
 

 5.  The trial court, placing reliance 

on the judgement of the Supreme Court in 

Goutam Kundu vs State of West 

Bengal, 1993 ACC 416 held that the 

presumption under Section 112 of the 

Indian Evidence Act, 1872 is attracted in 

such matters and unless it is shown that 

the parties to the marriage had no access 

to each other at any time when the 
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daughter was born, there is no need of 

getting conducted DNA test. The court 

has also observed that prima facie the 

documentary evidence also establishes 

that opposite party No.1 is daughter of 

Late Santosh Kumar and has accordingly 

rejected the application.  
 

 6.  Learned counsel for the petitioner 

submitted that in extract of family 

register, date of birth of opposite party 

No.1 is shown as 24.4.2004 i.e., a date 

before the marriage between opposite 

party No.2 and Santosh Kumar was 

solemnized. In other words, the 

submission is that since opposite party 

No.1 was born before marriage between 

opposite party No.2 and Santosh Kumar, 

therefore she was not born out of wedlock 

between them. 
  
 7.  Section 112 of the Evidence Act, 

1872 reads thus :-  
 

 "112. Birth during marriage, conclusive 

proof of legitimacy-- The fact that any person 

was born during the continuance of a valid 

marriage between his mother and any man, or 

within two hundred and eighty days after its 

dissolution, the mother remaining unmarried, 

shall be conclusive proof that he is the 

legitimate son of that man, unless it can be 

shown that the parties to the marriage had no 

access to each other at any time when he 

could have been begotten."  
 

 8.  The Supreme Court in Bhabani 

Prasad Jena vs. Convenor Secretary, 

Orissa State Commission for Women 

and another, 2010 8 SCC 633 has held 

as follows :-  
 

 "22. In our view, when there is 

apparent conflict between the right to 

privacy of a person not to submit himself 

forcibly to medical examination and duty 

of the court to reach the truth, the court 

must exercise its discretion only after 

balancing the interests of the parties and 

on due consideration whether for a just 

decision in the matter DNA test is 

eminently needed. DNA test in a matter 

relating to paternity of a child should not 

be directed by the court as a matter of 

course or in a routine manner, whenever 

such a request is made. The court has to 

consider diverse aspects including 

presumption under Section 112 of the 

Evidence Act; pros and cons of such 

order and the test of "eminent need" 

whether it is not possible for the court to 

reach the truth without use of such test."  
 

 9.  Again, in Dipanwita Roy vs 

Ronobroto Roy, 2015 (1) SCC 365, the 

Supreme Court, while reiterating the test 

of 'eminent need', held as follows :-  
 

 "It is borne from the decisions 

rendered by this Court in Bhabani Prasad 

Jena and Nandlal Wasudeo Badwaik that 

depending on the facts and circumstances 

of the case, it would be permissible for a 

Court to direct the holding of a DNA 

examination, to determine the veracity of 

the allegation(s), which constitute one of 

the grounds on which the concerned party 

would either succeed or lose. There can 

be no dispute that if the direction to hold 

such a test can be avoided it should be so 

avoided. The reason, as already recorded 

in various judgments by this Court is that 

the legitimacy of a child should not be be 

put to peril."  
 

 10.  I have gone through the 

pleadings made in the written statement 

and I do not find any categorical plea to 

the effect that the parties had no access to 

each other during the marriage. The only 
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assertion in the written statement is that 

after some time, opposite party No.2 left 

the matrimonial house alongwith her 

goods. The exact date on which she left 

the matrimonial house has not been 

disclosed. There is also no assertion in the 

written statement that during the period 

they were living together in the 

matrimonial house, they had no access to 

each other. The specific case of the 

opposite parties as per assertions made in 

the plaint is that opposite party No.1 was 

four years of age at the time of filing of 

the plaint. It would mean that opposite 

party No.1 was born in the year 2007. 

Santosh Kumar is alleged to have died on 

29.12.2007 while the presumption under 

Section 112 of the Evidence Act would 

stand attracted even where any person 

was born within 280 days after the 

marriage had come to an end (in the 

instant case on account of death of 

Santosh Kumar). The alleged entry 

relating to date of birth of opposite party 

No.1 in the family register is in serious 

dispute and the said aspect is yet to be 

examined during trial on basis of evidence 

to be led by the parties.  
 

 11.  A DNA test to determine paternity 

of child should not be directed as a matter 

of course. The court has to consider various 

diverse aspects including presumption 

under Section 112 of the Evidence Act. At 

this juncture applying the test of 'eminent 

need' laid down by the Supreme Court in 

Bhabani Prasad Jena (supra), this court 

finds no illegality in the view taken by the 

court below to warrant interference in 

exercise of supervisory power under Article 

227 of the Constitution.  
 

 12.  The petition lacks merit and is 

accordingly dismissed.  
---------- 
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A. Code of Civil Precedure - despite order 

to proceed exparte against the defendant-
respondent-if evidence not concluded-
defendant can always appear and cross 

examine witness and can recall proceedings-if 
shown good cause to the court.  
 

Held: - that even though where the evidence 
of the plaintiff had not concluded, the 
defendant against whom exparte proceedings 

are being held, can always appear before the 
trial court and pray for cross-examining the 
plaintiff's witnesses. The said right of the 
defendant is not taken away merely for the 

reason that an order was passed on a previous 
date for holding exparte proceedings against 
him. 
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 1.  The instant petition is directed 

against the order dated 18.1.2018 passed 

by the trial court allowing application 50-

C filed by the defendant-respondent 

seeking permission of the court to cross-

examine plaintiff's witnesses. It is 

noteworthy that the suit is proceeding 

exparte against the defendant-respondent 

and its right to file written statement 

stands forfeited. It has been held by the 

trial court that even then it would not be 

debarred from cross-examining the 

witnesses of the plaintiff-petitioner. 

Aggrieved by the said order, the petitioner 

filed a revision, which has also been 

dismissed by the impugned order dated 

29.4.2019.  
 

 2.  Learned counsel for the 

petitioner submitted that once the suit 

was proceeding exparte against the 

defendant-respondent, the trial court 

erred in allowing the application for 

cross-examination of the plaintiff's 

witnesses.  
 

 3.  In Arjun Singh Vs. Mohindra 

Kumar and others, AIR 1964 SC 993, 

the Supreme Court has explained the 

scheme of Order 9 CPC. It has held that 

where the court passes an order to 

proceed exparte against the defendant, it 

may take evidence of the plaintiff then 

and there and also pronounce the 

judgement. In other type of cases, the 

evidence of the plaintiff might not be 

concluded on the hearing day on which 

defendant is absent and something 

might remain so far as the trial of the 

suit is concerned for which purpose 

there might be a hearing on an 

adjourned date. Consequently, if the 

defendant appears on such adjourned 

date and satisfies the Court by showing 

good cause for his non- appearance on 

the previous day or days, he might have 

the earlier proceedings recalled-"set the 

clock back" and have the suit heard in 

his presence. On the other hand, he 

might fail in showing good cause. In 

such a case, he is not precluded from 

taking part in the remaining proceedings 

of the suit or whatever might still 

remain. The only impediment is that he 

cannot claim to be relegated to the 

position he occupied at the 

commencement of the trial. 
 

 4.  It would thus mean that where the 

evidence of the plaintiff had not 

concluded, the defendant against whom 

exparte proceedings are being held, can 

always appear before the trial court and 

pray for cross-examining the plaintiff's 

witnesses. The said right of the defendant 

is not taken away merely for the reason 

that an order was passed on a previous 

date for holding exparte proceedings 

against him.  
 

 5.  Consequently, this Court finds no 

illegality in the view taken by the courts 

below in allowing the application of the 

defendant-respondent to cross-examine 

the plaintiff's witnesses.  
 

 6.  The petition lacks merit and is 

dismissed.  
---------- 
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Writ-C No. 37797 of 2018 
 

Shiv Vatika Basrat Ghar & Anr. 
                                                 ...Petitioners 

Versus 
State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioners: 
Sri Arpan Srivastava, Sri Anil Bhushan 
 
Counsel for the Respondents: 
C.S.C., Sri Devi Prasad Mishra, Sri A.K. 
Mishra, Sri Arun Kumar 
 
A. Noise Pollution (Regulation and 
Control) Rules, 2000 - Directions issued 
in Sushil Chandra Srivastava and another 

v. State of U.P. and others, Writ-C No. 
1216 of 2019 to be strictly followed-no 
loudspeaker to be used beyond the 

permissible limit under the schedule of 
the Rules, 2000. 
 
Writ Petition pending (E-9) 
 
List of Cases Cited: - 
 
1. George of Church of God (Full Gospel) Vs 

K.K.R. Majestic Colony Welfare Association & 
ors., (2000) 7 SCC 282 
 
2. Sri K. Ramdas Shenoy Vs The Chief Officers, 

Town Municipal Council, Udipi & ors.,(1974) 2 
SCC 506 
 
3. Machavarapu Srinivasa Rao Vs Vijaywada, 

Guntur, Tenli Mangal Giri Urban Development 
Authority, (2011) 12 SCC 154 
 
4. R.K. Mittal Vs St. of U.P., (2012) 2 SCC 323 
 
5. Dipak Kumar Mukherjee Vs Kolkata 
Municipal Corporation & ors., (2013) 5 SCC 

336 
 
6. Friends Colony Development Committee Vs 
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ors.(2009) 15 SCC 705 

8. M.C. Mehta Vs U. of I. & ors., (2004) 6 SCC 
588 
 
9. Virender Gaur & ors. Vs St. of Hr. & ors., 
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10. Sushil Chandra Srivastava & anr. Vs St. of 
U.P. & ors., Writ-C No. 1216 of (2019) 
 

(Delivered by Hon'ble Pradeep Kumar 

Singh Baghel, J.  & Hon'ble Pankaj 

Bhatia, J.) 
 

 1.  The petitioners have preferred this 

writ petition for issuance of a writ of 

Certiorari to quash the order dated 

11.10.2018 passed by Allahabad 

Development Authority (now Prayagraj 

Development Authority)1.  
 

 2.  Briefly stated the facts are; the 

petitioner no. 1 claims to be the owner of 

the property - 1, Panna Lal Road, 

Allahabad. The area of the aforesaid 

property is more than 10000 square 

meters. The property is said to be 

ancestral property and several families are 

residing in the aforesaid property. The 

petitioner no. 2 has constructed a 

Marriage Hall (Banquet Hall) (for short, 

"marriage hall") in an area about 3975.67 

square meters which is a part of the 

aforesaid property. The petitioner no. 2 

runs a Marriage Hall in the name and 

style of Shiv Vatika and it is using the 

open space of the property for the said 

purpose and has raised temporary 

construction for running the guest house.  
 

 3.  The petitioner made an 

application to the District Magistrate for 

registration of the marriage hall. On 

30.3.2012 the District Magistrate 

registered the Guest House/ Marriage Hall 

under the provisions of the Sarais Act, 

1867 subject to certain conditions 
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mentioned in the registration certificate. It 

is stated that since there is temporary 

construction of tin-shade, therefore, there 

is no requirement to take any permission 

from the Development Authority.  
 

 4.  The present dispute arose when 

the Development Authority issued a show 

cause notice dated 9.1.2015 to the 

petitioners, wherein it is recorded that the 

petitioner is running the marriage hall 

contrary to the provisions of Section 16 of 

the U.P. Urban Planning and 

Development Act, 19732. It is further 

recorded in the show cause notice that on 

inspection it was found that the said 

property is earmarked for residential 

purposes whereas it is being used for 

commercial purposes which is punishable 

under Section 26 of the Act, 1973. It is 

also mentioned in the said notice that 

earlier on 29.9.2014 a show cause notice 

was issued to the petitioner but he failed 

to submit any reply. Thereafter, an order 

under Section 26 of the Act, 1973 was 

passed on 20.11.2014 and despite this 

order the petitioner continued to use the 

property for commercial purposes. It is 

further mentioned in the notice that in 

Public Interest Litigation No. 51055 of 

20143 a restrain order has been passed for 

using the premises for marriage. The 

petitioner has submitted a reply wherein it 

is stated that the petitioner is running the 

marriage hall in an open area in which 

there is no permanent construction and the 

approval has also been obtained from the 

District Magistrate, Allahabad under the 

Sarais Act, 1867. The petitioner has not 

brought on the record his reply submitted 

to the show cause notice. He has brought 

on record a report submitted by the 

Lekhpal and the Sub-Divisional 

Magistrate, Sadar dated 31.1.2015 that the 

petitioner's marriage hall is not on the 

land of Chandra Shekhar Azar Park. Both 

the reports are on the record. The 

petitioner relying on those reports has 

averred in the writ petition that from the 

said report it is clear that marriage hall is 

not situated within the premises of 

Chandra Shekhar Azad Park (Company 

Garden).  
 

 5.  The Development Authority again 

issued a notice on 28.4.2015 that the use 

of property in question for commercial 

purposes is contrary to the provisions of 

the Section 16 of the Act, 1973. It appears 

that in the meantime the petitioner 

submitted an application for sanction of 

the map on 12.1.2015. After examining 

his proposal, his application was rejected 

by the Development Authority on the 

ground that the land is a park only hence 

it cannot be used for running marriage 

hall and a direction was also issued that if 

the petitioner continues to use the 

property for commercial purposes, it shall 

be sealed.  
 

 6.  It appears that the petitioner 

continued to use the property for 

commercial purposes. The Development 

Authority passed an order on 11.10.2018 

under Section 28-A of the Act, 1973 and 

sealed the premises.  
 

 7.  By way of a supplementary 

affidavit the petitioner has brought on 

record a list of marriage halls in the city. 

The said list shows that as many as 190 

marriage halls are running in the city. The 

said fact is unrebutted by the 

Development Authority.  
 

 8.  A counter affidavit has been filed 

by the Development Authority. The stand 

taken in the counter affidavit is that the 

petitioner cannot use any land or building 
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owned by him for a purpose which is not 

in conformity with the Master Plan prepared 

by the Development Authority. Under the 

Master Plan, the land on which the petitioner 

was running a marriage hall, has been 

earmarked as park and open space as such its 

use as a marriage hall is illegal. Insofar as the 

permission granted to the petitioner under the 

Sarais Act, 1967, it is stated, does not 

authorize the petitioner to run the marriage 

hall in contravention with the provisions of 

the Act, 1973, Master Plan and the bye-laws 

framed under it. The Sarais Act, 1867 does 

not authorize him to change the use of land 

in development area contrary to its approved 

Master Plan. The petitioner no. 2 had 

submitted a compounding map for 

regularization of the construction raised in 

the property in question for running the 

marriage hall in the name of 'Shiv Vatika'. 

The compounding map submitted by the 

petitioner was rejected by the Development 

Authority by its order dated 7.7.2015 on the 

ground that the said map was contrary to the 

Master Plan as it is earmarked for park and 

open space, hence it cannot be used as 

marriage hall or banquet hall.  
 

 9.  It is further averred in the counter 

affidavit that even temporary construction over 

the land in question amounts to development in 

terms of Section 2(e) of the Act, 1973. For any 

development work to be carried out in the 

developed area, the permission of the 

Development Authority under Section 15 of the 

Act, 1973 is necessary. Since the permission has 

been rejected by the Development Authority 

raising temporary construction is illegal and 

unauthorized.  
 

 10  It is further submitted that the 

petitioner has submitted a fresh map on 

21.8.2017 after rejection of his 

compounding map on 7.7.2015. The said 

map has again been rejected by the 

Development Authority on 22.11.2017. 

The Sarais Act, 1867 only grants licence 

to the petitioner to run marriage hall. It 

does not exempt him from complying 

with the provisions of the Act, 1973. In 

view of the said facts it is stated that 

action under Section 28-A of the Act, 

1973 has been taken after furnishing 

sufficient opportunity to the petitioner.  
 

 11.  In regard to the averments made in 

the writ petition the petitioner is paying 

Municipal taxes for the property to Nagar 

Nigam, Allahabad, it is stated that paying the 

tax to Nagar nigam does not mean that the 

petitioner has got a commercial map/sanction 

from the Development Authority.  
 

 12.  Learned counsel for the 

Development Authority has not disputed 

the list submitted by the petitioner which 

shows that at present about 200 marriage 

halls are running in the city. He has 

produced bye-laws which regulate the 

banquet hall/ marriage hall. Relevant part 

of the bye-laws is extracted below:  
 
 v/;k; & 16  
 ^ckjkr ?kj^@ ^mRlo Hkou^ ds fuekZ.k gsrq 

vis{kk,a  
 16-1 vuqeU;rk  ckjkr ?kj@ ^mRlo Hkou^ ds 

fuekZ.k dh vuqeU;rk egk;kstuk tksfuax jsxqys'kUl ds  
vuqlkj gksxhA  
 16-2 Hkw[k.M dk U;wure        1500 

oxZehVj  
 {ks=Qy  
 16-3 Hkw[k.M dk U;wure         24 ehVj  
 QzUVst  
 16-4 lMd dh U;wure           24 ehVj  
 foeku pkSMkbZ 
 16-5 Hkw&vkPNknu ¼d½ fufeZr@ fodflr {ks=  

30 izfr'kr  
                 ¼[k½ u,@ vfodflr {ks= 

40 izfr'kr  
 

 16-6 ,Q-,-vkj-   ¼d½ fufeZr@ fodflr {ks= 

1-00  
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                  ¼[k½ u,@ fodflr {ks= 

1-50  
 

 16-7 Hkou dh mapkbZ     30 ehVj ls de pkSMs 

ekxZ ij fLFkr Hkouksa dh vf/kdre mapkbZ lMd dh 

foeku pkSMkbZ rFkk QzUV lsV & cSd ds ;ksx ds Ms< 

xquk ls vf/kd ugh gksxh] ijUrq 30 ehVj ,oa mlls 

vf/kd pkSMs+ ekxkasZ ij fLFkr Hkoukas gsrq ;g izfrcU/k ykxw 

ugh gksxkA Hkou dh vf/kdre mapkbZ lajf{kr Lekjd@ 

gSjhVst LFky ls nwjh] ,;jiksVZ Quy tksu rFkk vU; 

LVsV~;qVjh izfrcU/kksa ls Hkh fu;f+U=r gksxhA 
 

  16-8 lSV cSd ^     ckjkr ?kj^@ ^mRlo 

Hkou^ iF̀kdhd̀r ¼fMVsPM½ Hkou ds #i es gksxk rFkk 

Hkw[k.M ds {ks=Qy ds vk/kkj ij U;wure lSV&cSd 

fuEukuqlkj gksaxs %&  
 

Hkw[k.M dk 

{ks=Qy 

¼oxZehVj½ 

      U;wure lSV & cSd ¼ehVj½  

 vxz  i"̀B  Ikk'oZ & 1  Ikk'oZ & 

2  

2000 rd  12.0 4.5 4.5 3.0 

2000 ls 

vf/kd  
12. 5.0 5.0 5.0 

     

 

 

 16-9 ikfdZax ekud izR;sd 100 oxZehVj ry 

{ks=Qy ij 2-0 ^lkeku dkj LFky^ dh O;oLFkk 
Hkw[k.M ds vUnj djuh gksxhA ikfdZax dh x.kuk 

Hkw[k.M esa vf/kdre vuqeU; ry {ks=Qy ij dh 

tk,xhA  
 

 16-10 cslesUV              cslesUV dh 

vuqeU;rk Hkou mifof/k ds izLrj& 3-9 ds vuqlkj 

gksxhA  

 
 16-11 vuqKk dh izfdz;k   ubZ ;kstukvkas@ 

vuqeksfnr gksus okys ys& vkmV IykUl esa ckjkr 

?kj@ mRlo Hkou gsrq fu/kkZfjr ekudksa ds vuqlkj 

igys gh visf{kr la[;k esa Hkw[k.Mks dk fpUghdj.k 

fd;k tk,xk vkSj ckjkr ?kj ds fuekZ.k dh vuqKk 

dsoy bl iz;kstu gsrq fpfUgr@ vkjf{kr Hkw[k.Mksa 

ij gh nh tk,xhA foeku fodflr dkyksfu;kas@{ks=ksa 

esa vuqKk iznku djus gsrq izLrkfor LFky ds lEcU/k 

esa U;wure ,d ekg dh le;kof/k iznku djrs gq, 

turk ls vkifRr@ lq>ko mfpr ek/;e ls vkefU=r 

fd, tk,axs ,oa muds fuLrkj.k ds mijkUr ekufp= 

Lohdf̀r@fujLrhdj.k dh dk;Zokgh dh tk,xh rFkk 

ckjkr ?kj@ mRlo Hkou vuqeU; fd, tkus ij 

vkosnd ls tksfuax jsxqys'kUl ds vk/kkj ij izHkko 

'kqYd Hkh fy;k tk,xkA  
 

 13.  As can be seen, one of the 

requirements for marriage hall is the 

parking area in 1/3 of the total covered area 

of marriage hall. We asked the learned 

counsel for the Development Authority that 

whether all the marriage halls at present are 

running in conformity with the bye-laws 

framed by the Development Authority. We 

have pointedly asked him to name at least 

few marriage halls who have parking in 

terms of requirement under the bye-laws. It 

is a common experience in this city that 

during wedding seasons, in the evening 

there is traffic clogging on all the roads 

where these Barat Bhars are running.  
 

 14.  Learned counsel for the 

Development Authority has very fairly 

conceded that there is no marriage hall which 

has its parking in terms of the bye-laws.  
 

 15.  Learned counsel for the petitioner 

has laid emphasis on the provisions of the 

Sarais Act, 1867 to buttress his submission 

that since the petitioner's marriage hall is 

registered under the Act, 1867 the 

Development Authority does not have any 

power to take action against the marriage hall.  
 

 16.  Since we are not adverting to 

various issues raised by the petitioners at 

this stage, we are referring only relevant 

provisions of the Act, 1867. The 

definition of 'Sarai' is as under:  
 

 "2. Interpretation-clause.--In this Act, 

unless there be something repugnant in the 

subject or context,--  

 "Sarai".  
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 "Sarai" means any building used for 

the shelter and accommodation of 

travellers, and includes, in any case in 

which only part of a building is used as a 

sarai, the part so used of such building. It 

also includes a purao so far as the 

provisions of this Act are applicable 

thereto.  
 "Keeper of a Sarai".  
 "Keeper of a Sarai" includes the 

owner and any person having or acting in 

the care or management thereof.  
 4. Registers of Sarais to be kept.--

The Magistrate of the District shall keep a 

register in which shall be entered by such 

Magistrate or such other person as he 

shall appoint in this behalf, the names and 

residences of the keepers of all Sarais 

within his jurisdiction, and the situation 

of every such Sarai. No charge shall be 

made for making any such entry. 
 7. Duties of keepers of Sarais.--The 

keeper of a Sarai shall be bound--- 
 (1) when any person in such Sarai is ill 

of any infectious or contagious disease, or 

dies of such disease, to give immediate notice 

thereof to the nearest police-station; 
 (2) at all times when required by any 

Magistrate or any other person duly 

authorized by the Magistrate of the 

District in this behalf, to give him free 

access to the Sarai and allow him to 

inspect the same or any part thereof; 
 (3) to thoroughly cleanse the rooms 

and verandahs, and drains of the Sarai 

and the wells, tanks, or other sources 

from which water is obtained for the 

persons or animals using it to the 

satisfaction of and so often as shall be 

required by, the Magistrate of the 

District, or such person as he shall 

appoint in this behalf; 
 (4) to remove all noxious vegetation 

on or near the Sarai, and all trees and 

branches of tree capable of affording to 

thieves means of entering or leaving the 

Sarai; 
 (5) to keep the gates, walls, fences, 

roofs and drains of the Sarai in repair; 
 (6) to provide such number of 

watchmen as may, in the opinion of the 

Magistrate of the District, subject to such 

rules as the State Government may 

prescribe in this behalf, be necessary for 

the safety and protection of persons and 

animals or vehicles lodging in, halting at 

or placed in the Sarai; and 
 (7) to exhibit a list of charges for the 

use of the sarai at such place and in such 

form and languages as the Magistrate of 

the District shall from time to time 

direct." 
 

 17.  Section 9 of the Act, 1867 provides 

that if Sarai is not used according to the 

provisions of the Act or become in a filthy or 

unwholesome state and if two or more of the 

neighbours complaint the District Magistrate 

regarding the nuisance at sarai the District 

Magistrate after the enquiry may cause 

notice in writing to the owner of the sarai for 

taking appropriate remedial actions. Section-

14 provides penalty for infringing the Act or 

regulations. It shall be treated as an offence 

and the owner of the sarai will be liable for 

conviction or penalty. Section 15 provides 

conviction for third offence to disqualify a 

person from keeping sarai.  
 

 18.  We are amazed that in spite of the 

fact that none of the Marriage Halls are 

running in conformity with the bye-laws, the 

Development Authority has turned blind eyes 

to gross violation of law and has left the city at 

the mercy of the owners of marriage halls 

who have caused immense inconvenience to 

the residents of this city.  
 

 19.  As discussed above, the 

Development Authority itself has 
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admitted that haphazard running of a large 

number of marriage halls in the city is 

causing serious inconvenience to the 

residents and clogging of traffic. Learned 

counsel for the Development Authority 

has produced before us two different sets 

of proposed bye-laws one is titled 

"Proposed Bye-laws" and the second 

"Temporarily Proposed Bye-laws".  
 

 20.  The salient feature of the 

proposed bye-laws are that to avoid the 

noise pollution, the directions of the 

Supreme Court in the case of George of 

Church of God (Full Gospel) v. K.K.R. 

Majestic Colony Welfare Association 

and others4, dated 30.8.2000 shall be 

complied with. The minimum area for 

sanctioning the map for construction of 

marriage halls shall be 1500 square 

meters. The minimum frontage shall be 

18 meters. Marriage hall shall be at 

minimum 18 meters wide road. The 

covered area 30% in the developed area 

and in the new/ undeveloped area 40%, 

FAR in the developed area 1.00, 

undeveloped 1.50, 2.0 equal car space on 

every 100 square meter covered area. The 

salient features of the byelaws read as 

under:  
 

 Proposed Byelaws  
 
 nwjLFk {ks=ksa ¼uxj fuxe dh lhek ls ckgj½ esa 

^ckjkr  

 
 ?kj*@^mRlo Hkou* ds fuekZ.k@lapkyu gsrq 

vis{kk,a&  

 
 ckjkr ?kj ds lapkyu gsrq cM+s Hkw[k.M dh 

vis{kk gksrh gS ,oa okgu ikfdZx] lM+d tke bR;kfn 

dh leL;k Hkh mRiUu gksrh gSA uxj ds vUnj fLFkr 

ckjkr ?kjksa ls izk;% tu&lkekU; dks ,oa ckjkr ?kj 

ds fudV ds fuokfl;ksa dks vlqfo/kk Hkh gksrh gSA 

mDr ds nf̀"Vxr ckjkr ?kj lapkyu dh vuqefr 

uxj fuxe lhek {ks= ds ckgj fLFkr {ks=ksa esa iznku 

fd;k tk;A mDr nwjLFk {ks=ksa esa Hkwfe dh miyC/krk 

Hkh vf/kd gS ,oa lM+dks ij tke bR;kfn dh leL;k 

Hkh de gSA vr,o ckjkr ?kjksa@mRlo Hkouksa dh 

vuqefr uxj fuxe lhek {ks= ds ckgj fLFkr {ks=ksa eas 

fuEufyf[kr izfrcU/kksa ds lkFk iznku fd;k tk;&  
 1- vuqeU;rk ^ckjkr ?kj*@mRlo Hkou* ds 

fuekZ.k dh vuqeU;rk egk;kstuk tksfuax jsxqys'kUl ds 

vuqlkj gksxhA  
 2- ek0 loksZPp U;k;ky; }kjk ppZ vkQ xkWM 

¼Qqy xklfiy½ cuke ds-ds-vkj- esftfLVd dkyksuh 

osyQs;j ,'kksfl,'ku esa ikfjr vkns'k fnuakd 30-08-

2000 esa Li"V fd;k tk pqdk gS fd /ouh iznw"k.k ds 

ekudksa dk vuqikyu fd;k tkuk ck/;dkjh gS ,oa 

jk=h 10%00 cts ls ysdj izkr% 06%00 cts rd 

ykmMLihdj dk iz;ksx iw.kZr% oftZr gSA vr,o 

ckjkr ?kj lapkydkas dks iznw"k.k fu;a=.k foHkkx }kjk 

fu/kkZfjr /ouh iznw"k.k ds ekudksa dk vfuok;Z :i ls 

vuqikyu djuk gksxk ,oa jk=h ds 10%00 cts ls izkr% 

06%00 cts rd ykmMLihdj@Mh-ts- bR;kfn dk 

mi;ksx iw.kZr% oftZr jgsxkA  
 3- ckjkr ?kj ds lapkydksa dks cqfdax djkus 

okys O;fDr;ksa ls cqfdax ls iwoZ bl vk'k; dk 'kiFk 

i= izkIr djuk gksxk fd ckjkr ?kj esa 100 eh0 

vf/kd nwj ls ckjkr ugha vk;sxh ,oa ckjkr foeku 

lM+d dh pkSM+kbZ ds vf/kdre ,d pkSFkkbZ Hkkx esa 

O;ofLFkr :i ls fudkyh tk;sxh] ftlls fd 

tu&lkekU; dks vkokxeu esa dksbZ vlqfo/kk u gks] 

bldk mYya?ku djus dh fLFkfr esa cqfdax djkus okys 

O;fDr ,oa vU; lEcfU/kr O;fDr;ksa ds fo:) 

oS/kkfud dk;Zokgh dh tk;sxhA  
 4- Hkw[k.M dk {ks=Qy U;wure     1500 

oxZehVj  
 5- Hkw[k.M dk QzUVst U;wure      18 ehVj  
 6- lM+d dh foeku U;wure       18 ehVj  
pkSM+kbZ  
 7- Hkw&vkPNknu           
¼d½ fufeZr@fodflr {ks= 30 izfr'kr  

                                
¼[k½ u,@vfodflr {ks= 40 izfr'kr  
 
 8- ,Q-,-vkj-            
¼d½ fufeZr@fodflr {ks= 1-00  

                               
¼[k½ u,@vfodflr {ks= 1-50  

 
 9- Hkou dh Å¡pkbZ     30 ehVj ls de pkSM+s 

ekxZ ij fLFkr Hkouksa dh vf/kdre Å¡pkbZ lM+d dh 

foeku pkSM+kbZ rFkk QzUV lsV&cSd ds ;ksx ds Ms<+ 

xquk ls vf/kd ugh gksxh] ijUrq 30 ehVj ,oa mlls 
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vf/kd pkSM+s ekxksZa ij fLFkr Hkouksa gsrq ;g izfrcU/k 

ykxw ugha gksxkA Hkou dh vf/kdre Å¡pkbZ lajf{kr 

Lekjd@gSfjVst LFky ls nwjh] ,;jiksVZ Quy tksu 

rFkk vU; LVsV~;qVjh izfrcU/kksa ls Hkh fu;fU=r gksxhA  
  10- lSV cSd ^ckjkr ?kj*@^mRlo Hkou* 

iF̀kdhd̀r ¼fMVsPM½ Hkou ds :i esa gksxk rFkk Hkw[k.M 

ds {ks=Qy ds vk/kkj ij U;wure lSV&cSd 

fu;ekuqlkj gksxsa%&  
 

             
Hkw[k.M dk {ks=Qy  
¼oxZehVj½  

U;wure lSV&cSd ¼ehVj½  
 

vxz  i"̀B  ik'oZ&1  ik'oZ&2  

2000 rd  12.0 4.5 4.5 3.0 

2000 ls vf/kd 12.0 5.0 5.0 5.0 

 
 11- ikfdZax ekud izR;sd 100 oxZehVj ry 

{ks=Qy ij 2-0 ^leku dkj LFky* dh O;oLFkk 

Hkw[k.M ds vUnj djuh gksxh A ikfdZax dh x.kuk 

Hkw[k.M esa vf/kdre vuqeU; ry {ks=Qy ij dh 

tk,xhA mDr ds vfrfjDr ;g Hkh izfrcU/k gksxk fd 

Hkw[k.M ds lEiw.kZ {ks=Qy dk U;wure ,d&pkSFkkbZ 

Hkkx okgu ikfdZax gsrq vkjf{kr jgsxk] ftl ij dksbZ 

vU; xfrfof/k vuqeU; ugha gksxh  
 
 12-  cslesaV cslesUV dh vuqekU;rk Hkou 

mifof/k ds izLrj&3-9 ds vuqlkj gksxhA  
 
 13-  vuqKk dh izfdz;k ubZ ;kstukvksa@ 

vuqeksfnr gksus okys ys&vkmV IykUl esa ckjkr ?kj@ 

mRlo Hkou gsrq fu/kkZfjr ekudksa ds vuqlkj igys gh 

visf{kr la[;k esa Hkw[k.Mkas dk fpUghdj.k fd;k 

tk,xk vkSj ckjkr ?kj ds fuekZ.k dh vuqKk dsoy 

bl iz;kstu gsrq fpfUgr@vkjf{kr Hkw[k.Mksa ij gh nh 

tk,xhA foeku fodflr dkyksfu;ksa@{ks=ksa esa vuqKk 

iznku djus gsrq izLrkfor LFky ds lEcU/k esa U;wure 

,d ekg dh le;kfof/k iznku djrs gq, turk ls 

vkifRr@lq>ko mfpr ek/;e ls vkefU=r fd;s 

tka,xs ,oa muds fuLrkj.k ds mijkUr ekufp= 

Lohd`fr@fujLrhdj.k dh dk;Zokgh dh tk,xh rFkk 

ckjkr ?kj@mRlo Hkou vuqeU; fd;s tkus ij 

vkosnd ls tksfuax jsxqys'kUl ds vk/kkj ij izHkko 

'kqYd Hkh fy;k tk,xkA  
 

Temporarily Proposed Byelaws  
 
 mifof/k ykxw gksus dh frfFk ls vLFkk;h :i ls 

ek= nks o"kksZa dh vof/k rd uxj fuxe dh 

lhekUrxZr ^ckjkr ?kj*@^mRlo Hkou* ds 

fuekZ.k@lapkyu gsrq vis{kk,a&  
 
 ckjkr ?kj ds lapkyu gsrq cM+s Hkw[k.M dh 

vis{kk gksrh gS ,oa okgu ikfdaZx] lM+d tke bR;kfn 

dh leL;k Hkh mRiUu gksrh gSA uxj ds vUnj fLFkr 

ckjkr ?kjksa ls izk;% tu&lkekU; dks ,oa ckjkr ?kj 

ds fudV ds fuokfl;ksa dks vlqfo/kk Hkh gksrh gSA 

mDr ds nf̀"Vxr ckjkr ?kj lapkyu dh vuqefr 

uxj fuxe lhek {ks= ds ckgj fLFkr {ks=ksa esa iznku 

dh tk;sxhA orZeku esa vf/kdka'k ckjkr ?kj uxj 

fuxe lhek ds vUrxZr fLFkr gS vr,o bl mifof/k 

ds ykxw gksus ls 2 o"kksZa dk le; ckjkr ?kjksa dks uxj 

fuxe lhek {ks= ds ckgj LFkkukUrfjr gksus ds fy;s 

iznku fd;k tk;sxkA mifof/k ykxw gksus ls] vLFkk;h 

:i ls] ek= 2 o"kksZa dh vof/k rd uxj fuxe 

lhekUrxZr fLFkr ckjkr ?kjksa dks fuEu izfrcU/kksa ds 

lkFk lapkyu dh vuqefr iznku dh tk;sxhA  
 1- vuqeU;rk ^ckjkr ?kj*@mRlo Hkou ds 

fuekZ.k dh vuqeU;rk egk;kstuk tksfuax jsxqys'kUl ds 

vuqlkj gksxhA  
 2- ek0 loksZPp U;k;ky; }kjk ppZ vkQ xkWM ¼Qqy 

xklfiy½ cuke ds-ds-vkj-esftfLVd dkyksuh osyQs;j 

,'kksfl,'ku esa ikfjr vkns'k fnukad 30-08-2000 esa Li"V 

fd;k tk pqdk gS fd /ouh iznw"k.k ds ekudksa dk 

vuqikyu fd;k tkuk ck/;dkjh gS ,oa jk=h 10-00 cts 

ls ysdj izkr% 06%00 cts rd ykmMLihdj dk iz;ksx 

iw.kZr% oftZr gSA vr,o ckjkr ?kj lapkykdksa dks iznw"k.k 

fu;a=.k foHkkx }kjk fu/kkZfjr /ouh iznw"k.k ds ekudkas dk 

vfuok;Z :i ls vuqikyu djuk gksxk ,oa jk=h ds 10%00 

cts ls izkr% 06-00 cts rd ykmMLihdj@Mh-ts- bR;kfn 

dk mi;ksx iw.kZr% oftZr jgsxkA  
 3- ckjkr ?kj ds lapkykdksa dks cqfdax djkus 

okys O;fDr;ksa ls cqfdax ls iwoZ bl vk'k; dk 'kiFk 

i= izkIr djuk gksxk fd ckjkr ?kj esa 100 eh0 

vf/kd nwj ls ckjkr ugha vk;sxh ,oa ckjkr foeku 

lM+d dh pkSM+kbZ ds vf/kdre ,d pkSFkkbZ Hkkx esa 

O;ofLFkr :i ls fudkyh tk;sxh] ftlls fd 

tu&lkekU; dks vkokxeu esa dksbZ vlqfo/kk u gks] 

bldk mYya?ku djus dh fLFkfr esa cqfdax djkus okys 

O;fDr ,oa vU; lEcfU/kr O;fDr;ksa ds fo:) 

oS/kkfud dk;Zokgh dh tk;sxhA  

 
 4- Hkw[k.M dk {ks=Qy      U;wure 600 

oxZehVj  
 5- Hkw[k.M dk QzUVst      U;wure 10 ehVj  
 6- lM+d dh foeku pkSM+kbZ  U;wure 12 ehVj  
 7- Hkw&vkPNknu              
¼d½ fufeZr@fodflr {ks= 30 izfr'kr  
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¼[k½ u,@vfodflr {ks= 40 izfr'kr  
 -8 ,Q-,-vkj-                
¼d½ fufeZr@fodflr {ks= 1-00  

                                   
¼[k½ u,@vfodflr {ks= 1-50  

 
 9- Hkou dh ÅWpkbZ                30 ehVj 

ls de pkSMs+ ekxZ ij fLFkr Hkouksa dh vf/kdre 

ÅWpkbZ lM+d dh foeku pkSM+kbZ rFkk QzUV lsV&cSd 

ds ;ksx ds Ms<+ xquk ls vf/kd ugha gksxh] ijUrq 30 

ehVj ,oa mlls vf/kd pkSM+s ekxksaZ ij fLFkr Hkouksa 

gsrq ;g izfrcU/k ykxw ugha gksxkA Hkou dh vf/kdre 

ÅWpkbZ lajf{kr Lekjd@gSjhVsM LFky ls nwjh] 

,;jiksVZ Quy tksu rFkk vU; LVsV~;qVjh izfrcU/kksa ls 

Hkh fu;fU=r gksxhA  
 10- lSV cSd              ^ckjkr 

?kj*@^mRlo Hkou* ìFkdhd̀r ¼fMVsPM½ Hkou ds :i 

esa gksxk rFkk Hkw[k.M ds {ks=Qy ds vk/kkj ij 

U;wure lSV&cSd fu;ekuqlkj gksaxs%&  

       

Hkw[k.M dk 

{ks=Qy 

¼oxZehVj½  

U;wure lSV&cSd ¼ehVj½  

vxz i"̀B  Ik'oZ

&1  
Ik'oZ&2  

2000 rd  04-0  1-5 1-5 1-0  

2000 ls 

vf/kd  
12-0 5-0 5-0 5-0 

 
 11-  ikfdZax ekud    izR;sd 100 oxZehVj 

ry {ks=Qy ij 2-0 ^leku dkj LFky* dh O;oLFkk 

Hkw[k.M ds vUnj djuh gksxhA ikfdZax dh x.kuk 

Hkw[k.M esa vf/kdre vuqeU; ry {ks=Qy ij dh 

tk,xhA mDr ds vfrfjDr ;g Hkh izfrcU/k gksxk fd 

Hkw[k.M ds lEiw.kZ {ks=Qy dk U;wure ,d&pkSFkkbZ 

Hkkx okgu ikfdZax gsrq vkjf{kr jgsxk] ftl ij dksbZ 

vU; xfrfof/k vuqeU; ugha gksxhA  

 
 12- cslesaV    cslesUV dh vuqekU;rk Hkou 

mifof/k ds izLrj&3-9 ds vuqlkj gksxhA  

 
 13- vuqKk dh izfdz;k       ubZ 

;kstukvksa@vuqeksfnr gksus okys ys&vkmV IykUl esa 

ckjkr ?kj@mRlo Hkou gsrq fu/kkZfjr ekudks ds 

vuqlkj igys gh visf{kr la[;k esa Hkw[k.Mksa dk 

fpUghdj.k fd;k tk,xk vkSj ckjkr ?kj ds fuekZ.k 

dh vuqKk dsoy bl iz;kstu gsrq fpfUgr@vkjf{kr 

Hkw[k.Mksa ij gh nh tk,xhA foeku fodflr 

dkyksfu;ksa@{ks=ksa esa vuqKk iznku djus gsrq izLrkfor 

LFky ds lEcU/k esa U;wure ,d ekg dh le;kfof/k 

iznku djrs gq, turk ls vkifRr@lq>ko mfpr 

ek/;e ls vkefU=r fd;s tk,axs ,oa muds fuLrkj.k 

ds mijkUr ekufp= Lohdf̀r@fujLrhdj.k dh 

dk;Zokgh dh tk,xh rFkk ckjkr ?kj@ mRlo Hkou 

vuqeU; fd;s tkus ij vkosnd ls tksfuax jsxqys'kUl 

ds vk/kkj ij izHkko 'kqYd Hkh fy;k tk,xkA  
 

 21.  During the course of hearing, 

learned counsel for the Development 

Authority has produced the Master Plan 

before us. In respect of the zonal plan of 

the city, learned counsel has made a 

statement that so far only one zonal plan 

has been prepared for Civil Lines and the 

adjoining area.  
 

 22.  Regard being had to the fact that 

the Master Plan of the city was published 

on 13.7.2006 and the zonal development 

plan could be prepared of only one sub-

zone i.e. B-4 on 7.3.2011 which was 

enforced from 18.3.2011. It is amazing 

that after 19 years of enforcement of 

Master Plan the zonal plan for entire city 

is yet to be made except one area.  
 

 23.  It is apposite to refer the 

statutory provisions which regulate 

development of the area. The State 

Government enacted the U.P. Urban 

Planning and Development Act, 1973 

with the object of planned development of 

the developed area.  
 

 24.  Chapter-II of the Act, 1973 deals 

with the Development Authority and its 

objects. Section-3 deals with declaration of the 

development areas; Section-4 provides that 

the State Government may constitute a 

Development Authority for any development 

area. Chapter-III deals with the Master Plan 

and Zonal Development Plan. A Master Plan 

is prepared by the experts keeping future 
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needs in the view. Section-8 of the Act, 1973 

reads as under:  
 

 "8. Civil survey of, and master plan 

for the development area.--(1) The 

Authority shall as soon as may be, 

prepare a master plan for the 

development area.  
 (2) The master plan shall 
 (a) define the various zones into 

which the development area may be 

divided for the purposes of development 

and indicate the manner in which the land 

in each zone is proposed to be used 

(whether by the carrying out thereon of 

development or otherwise) and the stages 

by which any such development shall be 

carried out; and  
 (b) serve as a basic pattern of 

framework within which the zonal 

development plans of the various zones 

may be prepared.  
 (3) The master plan may provide for 

any other matter which may be necessary 

for the proper development of the 

development area." 
 

 25.  Section-9 deals with Zonal 

Development Plans. As the Master Plan 

requires that the developed area be 

divided in various zones. Relevant 

provision of Section-9 reads as under:  
 

 "9. Zonal Development Plans.-  
 (1) Simultaneously with the 

preparation of the master plan or as soon 

as may be thereafter, the Authority shall 

proceed with the preparation of a zonal 

development plan for each of the zones 

into which the development area may be 

divided. 
 (2) A zonal development plan may--- 
 (a) contain a site-plan and use-plan 

for the development of the zone and show 

the approximate locations and extents of 

land uses proposed in the zone for such 

things as public buildings and other 

public works and utilities, roads, housing, 

recreation, industry, business, markets, 

schools, hospitals and public and private 

open spaces and other categories of 

public and private uses;  
 (b) specify the standards of 

population density and building density;  
 (c) ... ... ...  
(d) In particular, contain provisions 

regarding all or any of the following 

matters, namely- 
 (i) ... ... ...  
 (ii) the allotment or reservation of 

land for roads, open spaces, gardens, 

recreation-grounds, schools, markets and 

other public purposes; 
(iii) the development of any area into a 

township or colony and the restrictions 

and conditions subject to which such 

development may be undertaken or 

carried out; 
(iv) the erection of buildings on any site 

and the restrictions and conditions in 

regard to the open spaces to be 

maintained in or around buildings and 

height and character of buildings: 
 (v) ... ... ...  
 (vi) ... ... ...  
 (vii) ... ... ...  
 (viii) ... ... ... 
 (ix) the prohibitions or restrictions 

regarding erection of shops, work-shops, 

warehouses of factories or buildings of a 

specified architectural feature or 

buildings designed for particular 

purposes in the locality, 
 (x) ... ... ...  
 (xi) the restrictions regarding the use 

of any site for purposes other than 

erection of buildings; 
 (xii) any other matter which is 

necessary for the proper development of 

the zone or any area thereof according to 
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plan and for preventing buildings being 

erected haphazardly, in such zone or 

area." 
 

 26.  Chapter-IV of the Act, 1973 

deals with the amendment of Master Plan 

and the Zonal Plan. Sub-sections (1) and 

(2) of Section-13 of the Act, 1973 provide 

that the Authority can make the 

amendment which does not affect the 

character of plan and the extent of land 

use or the standard of population density. 

Sub-section (2) of Section-13 empowers 

the State Government to make the 

amendment in the Master Plan. Sub-

sections (3), (4), (5), (6) and (7) of 

Section 13 of the Act, 1973 lays down the 

procedure for the amendment in the 

Master Plan. Chapter-V of the Act, 1973 

deals with the development of lands. 

Section 14 requires that in the area which 

has been declared as development area 

under Section 3, no development shall be 

undertaken or carried out without 

permission in writing from the Vice 

Chairman. Section 15 of the Act, 1973 

deals with the application for permission. 

Sub-section 5 of Section 15 of the Act, 

1973 provide that if the permission is 

refused, the aggrieved person may appeal 

to the Chairman against the said order. 

Section 16 of the Act, 1973 prohibits use 

of land and building in contravention with 

the plan. Section 26 lays down the 

penalties and development is undertaken 

or carries out in contravention of the 

Master Plan or Zonal Development Plan 

or without the permission, approval or 

sanction under Section 14 of the Act, 

1973. Sub-section (2) of Section 26 

provides that if any person contravenes 

the provisions of Section 16 or the 

condition prescribed by the Regulations 

shall be punishable with the fine which 

may extend to Rs. 25000/- and in case of 

continuing offence Rs. 1250/- for 

everyday. Sub-section (3) of Section 26 

further provides that the said act shall be 

punishable with the imprisonment for a 

term which may extend to six months or 

with fine.  
 

 27.  Section 28-A of the Act, 1973 

has been inserted by U.P. Act No. 3 of 

1997 which reads as under:  
 

 "28-A. Power to seal unauthorised 

development: ---(1) It shall be lawful for the 

Vice-Chairman or an officer empowered by 

him in the behalf, as the case may be, at any 

time before or after making an order for the 

removal or discontinuance of any 

development under Section 27 or Section 28 

to make any order directing the sealing of 

such development in a development area in 

such manner as may be prescribed for the 

purposes of carrying out the provisions of 

this Act.  
 (2) Where any development has been 

scaled, the Vice-Chairman or the officer 

empowered by him in this behalf, as the 

case may be, for purpose of removing or 

discontinuing such development order the 

seal be removed. 
 (3) No person shall remove such seal 

except under an order made under sub-

section (2) by the Vice-Chairman, or the 

officer empowered by him in this behalf. 
 (4) Any person aggrieved by an 

order made under sub-section (1) or sub-

section  (2) may appeal to the Chairman 

against that order within thirty days from 

the date thereof and the Chairman may 

after hearing the parties to the appeal, 

either allow or dismiss the appeal. 
 (5) The decision of the Chairman 

shall be final." 
 

 28.  The aforesaid statutory 

provisions clearly demonstrate that the 
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Development Authority has ample power 

to get its bye-laws implemented 

effectively but no action has been taken 

by the Development Authority for 

compliance of its bye-laws dealing with 

marriage halls and most of the marriage 

halls are running in blatant violation of 

bye-laws. 
 

 29.  As noticed above, in the city 

there are 200 marriage halls in Allahabad. 

It is an admitted case of the Development 

Authority that none of the marriage halls 

are in conformity with the bye-laws made 

by Prayagraj Development Authority. It is 

also admitted at the bar by the 

Development Authority that the area 

earmarked for underground parking is not 

available in any of the marriage halls. It is 

evident from the aforesaid facts that the 

bye-laws have been completely breached 

by marriage hall owners with impunity.  
 

 30.  It is a trite law that it is duty of 

the Court to enforce performance of the 

statutory obligation by the statutory 

authorities and tax payers have a legal 

right to demand compliance of law and 

the statutory provisions which have been 

made for the benefit of the residents of 

locality. The Supreme Court in the case of 

Sri K. Ramdas Shenoy v. The Chief 

Officers, Town Municipal Council, 

Udipi and others5, has observed that 

"there is special interest in the 

performance of the duty. All the residents 

in the area have their interest in the 

performance of the duty. The special and 

substantial interest of the residents in the 

area are injured by all the illegal 

constructions.  
 

 31.  In the case of Sri K. Ramdas 

Shenoy (supra) the Municipal Committee 

had approved construction of a cinema 

hall on the ground that the site was 

earmarked for construction of lecture hall. 

The High Court declined to quash the 

resolution on the ground that cinema hall 

owner has spent huge amount. The matter 

went to the Supreme Court which set 

aside the judgment of the High Court and 

held that "the rights of the residents in the 

area are invaded by an illegal construction 

of a cinema hall building. It has to be 

remembered that a scheme in residential 

area means planned orderliness in 

accordance with the requirement of the 

residents. If the scheme is nullified by 

arbitrary acts in excess and derogation of 

the power of the municipality, the Court 

will quash the order passed by 

municipalities in such cases.  
 

 32.  In the case of Machavarapu 

Srinivasa Rao v. Vijaywada, Guntur, 

Tenli Mangal Giri Urban Development 

Authority6, the Supreme Court has 

observed that the Master Plan or Zonal 

Development Plan is approved by the 

State Government. After they are 

finalized even the State Government / 

Development Authority cannot use the 

land for any purpose other than specified 

therein except by amendment in Master 

Plan. In the case of R.K. Mittal v. State 

of U.P.7, the Court has considered the 

provisions of the U.P. Urban Planning and 

Land Development Act, 1973 and has 

held that "the Master Plan and the Zonal 

Plan specified the user as a residential 

and, therefore, those plots cannot be used 

for other purposes. The plans have a 

binding effect in law. If the scheme / 

master plan is being nullified by an 

arbitrary act in excess and derogation of 

power of the Development Authority 

under law, the Court will intervene and 

would direct such authority to take 

appropriate action and whenever 
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necessary even quash the orders of the 

Development Authority". The Court has 

further held that the convenience of the 

residents and ecological impact are 

relevant considerations for the Courts 

while deciding such issues. It is held that 

the law imposes an obligation upon the 

Development Authority to strictly adhere 

to the plan, regulations and the provisions 

of the Act thus it cannot ignore its 

fundamental duty by doing acts 

impermissible in law.  
 

 33.  In the case of Dipak Kumar 

Mukherjee v. Kolkata Municipal 

Corporation and others8, the Court has 

noticed the need of planned development 

of cities and highlighted the need of the 

public good and observed that the private 

interest stand subordinate to the public 

good quoting with approval the judgment 

in Friends Colony Development 

Committee v. State of Orissa9. Paragraph-

22 of the judgment in Friends Colony 

Development Committee (supra) reads as 

under:  
 

 "22. In all developed and developing 

countries there is emphasis on planned 

development of cities which is sought to 

be achieved by zoning, planning and 

regulating building construction activity. 

Such planning, though highly complex, is 

a matter based on scientific research, 

study and experience leading to 

rationalisation of laws by way of 

legislative enactments and rules and 

regulations framed thereunder. Zoning 

and planning do result in hardship to 

individual property owners as their 

freedom to use their property in the way 

they like, is subjected to regulation and 

control. The private owners are to some 

extent prevented from making the most 

profitable use of their property. But for 

this reason alone the controlling 

regulations cannot be termed as arbitrary 

or unreasonable. The private interest 

stands subordinated to the public good. It 

can be stated in a way that power to plan 

development of city and to regulate the 

building activity therein flows from the 

police power of the State. The exercise of 

such governmental power is justified on 

account of it being reasonably necessary 

for the public health, safety, morals or 

general welfare and ecological 

considerations; though an unnecessary or 

unreasonable intermeddling with the 

private ownership of the property may not 

be justified."  
 

 34.  In the case of Dipak Kumar 

Mukherjee (supra), the Court has also 

noticed that "illegal and unauthorized 

construction of buildings and other 

structures not only violates the municipal 

law and concept of the planned 

development of a particular area but also 

affects various fundamental and 

constitutional rights of other persons. The 

Court has also taken a judicial notice in 

respect of demolition of hutments, jhuggi 

jhopris belonging to the marginalized 

section of the society. Relevant part of the 

order in Dipak Kumar Mukherjee (supra) 

reads as under:  
 

 "8. What needs to be emphasised is 

that illegal and unauthorised 

constructions of buildings and other 

structures not only violate the municipal 

laws and the concept of planned 

development of the particular area but 

also affect various fundamental and 

constitutional rights of other persons. The 

common man feels cheated when he finds 

that those making illegal and 

unauthorised constructions are supported 

by the people entrusted with the duty of 
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preparing and executing master 

plan/development plan/zonal plan. The 

reports of demolition of hutments and 

jhuggi jhopris belonging to the poor and 

disadvantaged section of the society 

frequently appear in the print media but 

one seldom gets to read about demolition 

of illegally/unauthorisedly constructed 

multi-storied structures raised by 

economically affluent people. The failure 

of the State apparatus to take prompt 

action to demolish such illegal 

constructions has convinced the citizens 

that planning laws are enforced only 

against poor and all compromises are 

made by the State machinery when it is 

required to deal with those who have 

money power or unholy nexus with the 

power corridors."  
 

 35.  A similar observation has been 

made by the Supreme Court in the case of 

Shanti Sports Club and another v. 

Union of India and others10, the Court 

has observed that the affluent and 

powerful people with support of the 

political and executive apparatus of the 

State have constructed commercial 

complexes, multiplexes, malls etc. in 

blatant violation of the Master Plan and 

Zonal Development Plans. While these 

constructions are raised, the officers of 

the development authorities and other 

regulatory bodies turn blind eye due to 

influence of higher functionaries of the 

State for other extraneous reasons. The 

Court has also construed the grave 

consequence of their action on the present 

and future generation and the country as 

valid force to live in unplanned cities in 

urban areas. These illegal constructions 

contrary to the Master Plan and Zonal 

Plan put the unreasonable burden on 

infrastructure such as sewerage, water, 

electricity and they create chaos on the 

road. The Court has further observed that 

the pollution caused by the traffic 

congestion affects the health of 

pedestrians and the people belonging to 

weaker section of the society who do not 

have air conditioners, luxury cars and 

they are made to suffer from skin 

diseases, asthama, allergy and cancer. The 

Court has also observed that despite 

repeated judgments of the Supreme Court 

and the High Court, the builders and other 

affluent people pay scant regard to law 

and the directions of the Court. Relevant 

part of the judgment is extracted below:  
 

 "74. In the last four decades, almost 

all cities, big or small, have seen 

unplanned growth. In the 21st century, the 

menace of illegal and unauthorised 

constructions and encroachments has 

acquired monstrous proportions and 

everyone has been paying heavy price for 

the same. Economically affluent people 

and those having support of the political 

and executive apparatus of the State have 

constructed buildings, commercial 

complexes, multiplexes, malls, etc. in 

blatant violation of the municipal and 

town planning laws, master plans, zonal 

development plans and even the 

sanctioned building plans. In most of the 

cases of illegal or unauthorised 

constructions, the officers of the 

municipal and other regulatory bodies 

turn blind eye either due to the influence 

of higher functionaries of the State or 

other extraneous reasons. Those who 

construct buildings in violation of the 

relevant statutory provisions, master plan, 

etc. and those who directly or indirectly 

abet such violations are totally unmindful 

of the grave consequences of their actions 

and/or omissions on the present as well as 

future generations of the country which 

will be forced to live in unplanned cities 
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and urban areas. The people belonging to 

this class do not realise that the 

constructions made in violation of the 

relevant laws, master plan or zonal 

development plan or sanctioned building 

plan or the building is used for a purpose 

other than the one specified in the 

relevant statute or the master plan, etc. 

Such constructions put unbearable burden 

on the public facilities/amenities like 

water, electricity, sewerage, etc. apart 

from creating chaos on the roads. The 

pollution caused due to traffic congestion 

affects the health of the road users. The 

pedestrians and people belonging to 

weaker sections of the society, who 

cannot afford the luxury of air-

conditioned cars, are the worst victims of 

pollution. They suffer from skin diseases 

of different types, asthma, allergies and 

even more dreaded diseases like cancer. 

It can only be a matter of imagination 

how much the Government has to spend 

on the treatment of such persons and also 

for controlling pollution and adverse 

impact on the environment due to traffic 

congestion on the roads and chaotic 

conditions created due to illegal and 

unauthorised constructions. This Court 

has, from time to time, taken cognizance 

of buildings constructed in violation of 

municipal and other laws and emphasised 

that no compromise should be made with 

the town planning scheme and no relief 

should be given to the violator of the town 

planning scheme, etc. on the ground that 

he has spent substantial amount on 

construction of the buildings, etc. ..."  
 

 36.  In the case of M.C. Mehta v. 

Union of India and others11, the 

Supreme Court elaborately went on to the 

issue of unauthorized use contrary to the 

Master Plan and Zonal Plan. The Court 

has referred the first principle of 

Stockholm Declaration of United Nations 

on Human Environment, 1972, and 

quoted with the approval of its earlier 

judgment in Virender Gaur and others 

v. State of Haryana and others12.  
 

 37.  This Court has observed that the 

State has a duty to maintain the ecological 

plans and hygienic environment. The 

Supreme Court in a series of cases in M.C. 

Mehta (supra), has issued various directions 

in respect of running of commercial activity 

including the industry within the limits and 

has also issued a direction to the Government 

of NCT of Delhi to frame a policy for 

holding functions (marriages) in local area in 

NCT of Delhi. In pursuance of the orders 

passed by the Supreme Court, the Director of 

Local Bodies, Government of NCT of Delhi 

issued a public notice on 26.2.2019 and 

suggestions were invited from the public to 

the said draft. Some of the provisions in the 

draft policy are relevant for our purposes 

which can be considered by the PDA in its 

draft bye-laws which has been produced 

before us.  
 

 38.  Along with the draft policy a 

Schedule-I is relevant for our purposes:  
 

 Schedule-I  
(Format of undertaking by the owner/ 

organizer of event w.r.t. General 

Condition)  
I ........................................(Owner/ 

Organizer), hereby confirm to abide by 

following general conditions to conduct 

.............................(name of event) on 

................... (date & time.);  
 a. I will not permit any parking 

outside the authorized/ approved space on 

roadside.  
 b. I will deploy my own security 

guards to manage the parking within the 

premises.  
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 c. The number of guests and parking 

space available will be displayed at the 

main entrance on a board of minimum size 

6' x 4'. 
d. No loudspeakers and bands will be 

permitted beyond 10.00PM 
 e. Processions and horse-drawn 

carriage will not be permitted on the roads 

outside the Motel. However, Horse carriage 

will be allowed within the premises of 

Motels.  
 f. Sanitary conditions will be 

maintained in and around Motel during and 

and after the completion of duration of 

functions and in event of violation, the 

violators will be persecuted in accordance 

with law.  
 g. CCTV cameras on entry/ exit points 

shall be installed by myself with minimum 

30 days recording capacity or in accordance 

with the directions of Police Authorities 

whichever is more.  
 h. I shall obtain fire clearance from 

Delhi Fire services for holding the functions 

in the Permanent building.  
i. I shall make arrangement to dispose off 

solid waste as per the 'Solid Waste 

Management Rules 2016'. 
 j. I will make sufficient arrangement of 

water supply for consumption of guests and 

water for fire tank from legal sources.  
 k. In house treatment facility of waste 

water will be installed of sufficient capacity 

in conformity of CPCB and DPCC norms.  
l. Treated water will be compulsorily used 

for non potable purpose. 
m. No untreated waste will be discharged 

in to drain or sewer. 
 n. The premises will have electricity 

connection installed of requisite capacity 

and use of DG set must be resorted to in 

event of power failure only.  
 o. All DG sets installed will meet the 

air pollution and noise pollution norms as 

per CPCB.  

Signature owner/ organizer  
 

 39.  A Division Bench of this Court 

in the case of Sushil Chandra Srivastava 

and another v. State of U.P. and others, 

Writ-C No. 1216 of 2019, decided on 

20.8.2019, in somewhat similar context 

has observed as under:  
 

 "...It is indeed a great pity that 

authorities appears to have developed a 

tendency to wait a direction from the 

Government or the Courts to remind their 

duties cast upon them by the Statute. The 

Supreme Court in the case of Delhi 

Airtech Services (P) Ltd V. State of U.P 

(2011)9 SCC 354 has held that--  
 "42. As far as this Court is 

concerned, being conscious of its 

constitutional obligation to protect the 

fundamental rights of the people, it has 

issued directions in various types of cases 

relating to the protection of environment 

and preventing pollution. For effective 

orders to be passed, so as to ensure that 

there can be protection of environment 

along with development, it becomes 

necessary for the court dealing with such 

issues to know about the local conditions. 

Such conditions in different parts of the 

country are supposed to be better known 

to the High Courts. The High Courts 

would be in a better position to ascertain 

facts and to ensure and examine the 

implementation of the anti-pollution laws 

where the allegations relate to the 

spreading of pollution or non-compliance 

of other legal provisions leading to the 

infringement of the anti-pollution laws. 

For a more effective control and 

monitoring of such laws, the High Courts 

have to shoulder greater responsibilities 

in tackling such issues which arise or 

pertain to the geographical areas within 

their respective States. Even in cases 
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which have ramifications all over India, 

where general directions are issued by this 

Court, more effective implementation of the 

same can, in a number of cases, be effected, 

if the High Courts concerned assume the 

responsibility of seeing to the enforcement 

of the laws and examine the complaints, 

mostly made by the local inhabitants, about 

the infringement of the laws and spreading 

of pollution or degradation of ecology."  
 

 40.  For all the reasons mentioned 

above, we are of the view that ends of justice 

requires to issue directions for running and 

maintaining marriage halls in the city. 

Accordingly, Prayagraj Development 

Authority is directed to get the proposed bye-

laws approved from the State Government 

within four weeks from the date of certified 

copy of this order is received by it. Till the 

proposed bye-laws are approved and made 

effective by the State Government, the 

existing bye-laws shall continue with the 

directions issued below:  
 

 (i) In respect of noise pollution caused 

at marriage halls, the directions issued by 

this Court in Sushil Chandra Srivastava 

(supra) shall be applicable. No loudspeaker 

shall be used beyond the permissible limit 

under the schedule of Noise Pollution 

(Regulation and Control) Rules, 2000. It is 

pertinent to mention that in Sushil 

Chandra Srivastava (supra) the Court has 

issued direction to the competent authority 

not to grant permission for DJ; 
 (ii) If any marriage hall is found to 

violate the level of noise pollution or the 

judgment of this Court in Sushil Chandra 

Srivastava (supra), a fine of rupees one 

lakh at the first instance; five lakh at the 

second instance and ten lakhs at the third 

instance shall be imposed. After the third 

offence the licence under Section 3 read 

with Section 14 of the Sarais Act, 1867 

shall be cancelled by the District 

Magistrate; 
 (iii) If any resident near the marriage 

hall is disturbed by the excessive noise 

caused by loudspeaker or other instruments 

which is beyond permissible limit under the 

Rules, 2000, shall inform the police at 

Telephone No. 100. In case any such 

complaint is made, the police shall follow 

the directions of this Court in Sushil 

Chandra Srivastava (supra). 
 (iv) Barat shall be assembled within 

100 meters from marriage hall and in case 

of violation, the penalty shall be imposed 

upon the owner of the marriage hall. 
 (v) The marriage hall owner shall 

furnish an affidavit in the format of 

Schedule-I of Draft Policy of NCT of Delhi 

extracted above; and 
(vi) As regards the draft temporarily 

proposed bye-laws are concerned, we do 

not approve it as it is against the existing 

bye-laws. 
 

 41.  List this case on 6th November, 

2019 before the appropriate Bench. The 

Secretary, PDA shall file the progress 

report on the next date.  
---------- 
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7. Ram Singh & ors. Vs St. of U.P. & ors. 
(2013) (120) RD 389 
 
8. Lalji Vs St. of U.P. & 2 ors. (2018) LawSuit 

(All) 1276 
 
9. St. of U. P. & anr. Vs Vinod Kumar Tripathi & 

ors. -SLP (C) No.38922 of (2013) 
 
10. Nanku Lal Yadav Vs St. of U.P. & 3 ors. -
Writ C No.60193 of (2015). 

11. Mohammad Suaif & anr. Vs St. of U.P. & 
ors. -Writ C No.12696 of (2009) 
 

(Delivered by Hon'ble Pankaj Bhatia, J.)  
 

 1.  Heard Shri R.N. Tripathi, learned 

counsel for the petitioners and learned 

Standing Counsel for the State.  
 

 2.  The petitioners in the present 

petition claim to be the owners of 

Bhumidhari land situate at village Chaka 

Tehsil Karchhana District Allahabad and 

claim to be in possession of the property 

in question since for the last about 65 

years. 
 

 3.  The present petition seeks a writ 

of mandamus declaring the proceedings 

initiated against the petitioners under the 

Urban Land (Ceiling and Regulation) Act 

No.36 of 1976 (herein after referred to as 

'the Act') as abated in view of the 

Repealing Act of 1999.  
 

 4.  It is alleged that a notice under 

Section 8 (3) of the Act was served upon 

the petitioners and the father of the 

petitioners have filed objections against 

the said notice on 18.9.1979, however, by 

means of an ex-parte order the land of the 

petitioners were declared as surplus by the 

competent authority on 30.11.1979 

(Annexure-2 to the writ petition). It is 

claimed that no further steps were taken 

in pursuance to the order dated 

30.11.1979 and the petitioners continued 

to be in actual physical possession of the 

property in question.  
 

 5.  The petitioners claimed that the 

petitioners are still in possession over the 

said land till date and the physical 

possession of the said land had not been 

taken by the respondents till date and up 
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till now the petitioners are cultivating the 

aforesaid land as the same is an 

agricultural land.  
 

 6.  It is stated that the Uttar Pradesh 

Urban Land (Ceiling and Regulation) Act, 

1976 enacted by the Parliament in 

exercise of its legislative power under 

Article 252 (1) of the Constitution of 

India and came into force in U.P. by 

adopting aforesaid act under Article 

252(2) of the Constitution of India on 

17.6.1976. Thereafter Parliament passed a 

Repeal Act No.15 of 1999 on 22.3.1999 

and same is adopted by the state of U.P. 

by Repeal Act no.15 of 1999 which came 

into force in Uttar Pradesh by Repeal Act 

no. 15 of 1999 which came into force in 

Uttar Pradesh on 31.3.1999.  
 

 7.  It is also alleged in the writ petition 

that no compensation was aver paid or 

accepted by the petitioners under the 

Ceiling Act. It is also stated that the name of 

the petitioners' father was entered in the 

revenue record against Gata Nos. 165, 533, 

561 & 196 and after the death of the father 

of the petitioners, the names of the 

petitioners were duly recorded vide order 

dated 14.6.2002. It is also brought on record 

that the petitioners continued to be in 

physical possession of the property in 

question and that the petitioners had 

deposited the Tube well charges regarding 

the land in question for cultivation for the 

years 2008 and 2009. In view of the factual 

averments made as well as relying upon the 

judgement of the Supreme Court in the case 

of State of Uttar Pradesh Vs. Hari Ram 

(2013) 4 Supreme Court Cases 280, the 

petitioners claim that they are entitled to 

reliefs claimed in the writ petition.  
 

 8.  In the counter affidavit filed by 

the State Government, no documents have 

been annexed to demonstrate as to how 

the possession was taken, the only 

defence taken is that the name of the State 

Government has been mutated in the 

revenue records and that the writ petition 

filed after several years, is liable to be 

dismissed.  
 

 On 13.3.2019, this Court had passed 

the following order:-  
 

 "Learned Standing Counsel has 

produced the original record. We find 

that the petitioners have annexed a notice 

dated 5.2.1986 under Section 10(5) of the 

Urban Land (Ceiling and Regulation) Act, 

1976 issued to the tenure holder/ 

petitioner which shows that two officers 

have taken possession on behalf of the 

State and the Prescribed Authority. There 

is no explanation of the tenure holder to 

indicate that he has given possession to 

the aforesaid authority. In the original 

record same document is on the record 

hence we accept annexure-2 as a correct 

document.  
 We have carefully perused the 

original record and we find that no 

document pertains to the proceeding 

under Section 10(6) of the Act, 1976 has 

been shown is in the original record. After 

perusal, the original record is returned to 

Sri Mohan Srivastava, learned Standing 

Counsel.  
 Learned counsel for the petitioners 

submits that the petitioners are still in 

possession and he has drawn our 

attention to the averments made in 

paragraph nos. 4, 7 & 8 which have not 

been specifically denied in the counter 

affidavit.  
 Learned counsel for the petitioners 

has placed reliance on a judgment of the 

Supreme Court in the case of State of U.P. 

v. Hari Ram, (2013) 4 SCC 280 and a 
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judgment of a Division Bench of this 

Court in the case of Nanaku Lal Yadav v. 

State of U.P. and others, Writ-C No. 

60193 of 2015.  
 We have heard Sri R.N. Tripathi, 

learned counsel for the petitioners and 

learned standing counsel at length.  
 Judgement is reserved."  
 

 9.  Allahabad Development 

Authority has also filed a counter affidavit 

stating that the possession was transferred 

to Allahabad Development Authority vide 

a Government Order dated 11.12.1996 

and has relied upon the judgement of the 

Supreme Court in the case of State of 

Assam Vs. Bhaskar Jyoti Sarma and 

others (2015) 5 Supreme Court Cases 321 

to contend that the writ petition is liable to 

be dismissed on the ground that the 

possession has already been transferred 

by a Government Order, the petition is 

highly belated and in view of the 

judgement of the Supreme Court in the 

case of State of Assam Vs. Bhaskar 

Jyoti Sarma and others (supra) the writ 

petition is liable to be dismissed. The 

standing counsel has also relied upon the 

Division Bench judgement of this Court 

in the case of Shiv Ram Singh Vs. State 

of U.P. and others {2015(7) ADJ 630 

(DB)}.  
 

 10.  The counsel for the petitioners 

has relied upon the judgements in the case 

of State of Uttar Pradesh Vs. Hari Ram 

(2013) 4 Supreme Court Cases 280, 

State of Uttar Pradesh and another Vs. 

Nek Singh 2010 LawSuit (All) 3581, 

Ram Chandra Pandey Vs. State of U.P. 

through Secretary, Avas, Lucknow 

2010 (82) ALR 136, Ram Singh and 

others Vs. State of U.P. and others 2013 

(120) RD 389, Lalji Vs. State of U.P. 

and 2 others 2018 LawSuit (All) 1276, 

the judgement of the Hon'ble Supreme 

Court in the case rendered in Special 

Leave to Appeal (C) No.38922 of 2013, 

State of Uttar Pradesh and another Vs. 

Vinod Kumar Tripathi & others and 

the judgement passed in Writ C 

No.60193 of 2015 Nanku Lal Yadav Vs. 

State of U.P. and 3 others, decided on 

8.3.2018.  
 

 11.  The factual aspects of the 

present writ petition are clear to the effect 

that no possession was taken by the 

Collector under Section 10 (5) of the Act, 

the possession memo shown to us does 

not even bear the signatures of the person 

giving the possession, there is no factual 

dispute that the petitioners are still in 

actual physical possession of the property 

in question as well as no compensation 

was either paid or received by the 

petitioner in the present case. It is also not 

disputed that no recourse was taken to 

Section 10 (6) of the Act. This Court 

extensively considered a similar matter in 

Writ C No.12696 of 2009 Mohammad 

Suaif and another Vs. State of U.P. and 

others, decided on 7.5.2019 and had duly 

considered the judgements of the 

Supreme Court in the case of State of 

U.P. Vs. Hari Ram (Supra) followed by 

this High Court in series of judgements as 

well as the judgement of the Supreme 

Court rendered in the case of State of 

Assam Vs. Bhaskar Jyoti Sarma and 

others (supra) this Court after considering 

the entire judgements framed the 

following questions:-  
 

 i) whether the possession taken by 

the State Government can be termed as a 

valid possession in accordance with law 

provided under the Act No.33 of 1976 

read with the Uttar Pradesh Urban Land 

Ceiling (Taking of Possession, Payment 
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of Amount and Allied Matters) 

Directions, 1983 ? 
 ii) whether the possession not taken 

inconsonance with the provisions of the 

Act and Directions can be termed to be a 

legal possession ? 
 iii) whether the subsequent transfer 

of the land to Allahabad Development 

Authority can be a sole ground for 

denying the reliefs to the petitioners ? 
 iv) what would be the effect of the 

Repeal Act, in the event the possession is 

held not to be taken in accordance with 

the statutory provisions ? 
 v) whether the judgement of the 

Supreme Court in the case of State of 

Assam Vs. Bhaskar Jyoti Sarma and 

others (2015) 5 Supreme Court Cases 321 

can be applied to the cases arising in the 

State of Uttar Pradesh ? 
 

 12.  This Court after duly 

considering the judgements and the 

provisions of law recorded that in the 

State of Uttar Pradesh the position of law 

was as under:-  
 

 13.  The Urban (Ceiling and 

Regulation) Act was promulgated as Act 

No.33 of 1976 and it came into force on 

17.2.1976. The object of the Act was to 

provide for imposition of ceiling of vacant 

land in urban conglomeration and for 

acquisition of such lands which were held 

in excess of the ceiling limits.  
 

 14.  In terms of Act No.33 of 1976 

by virtue of powers conferred under 

Section 35 of the said Act. The State of 

Uttar Pradesh issued specific directions 

prescribing the manner for taking 

possession known as the Uttar Pradesh 

Urban Land Ceiling (Taking of 

Possession, Payment of Amount and 

Allied Matters) Directions, 1983.  

 15.  The Act No.33 of 1976 was 

repealed by Section 2 of the Repeal Act, 

1999 and the said Repeal Act was adopted 

in the State of Uttar Pradesh on 

18.3.1999. By virtue of Section 3 of the 

Repeal Act, savings clause was provided, 

Section 3 of the Repeal Act, 1999 is being 

quoted herein below:-  
 

 "Section 3 in The Urban Land 

(Ceiling and Regulation) Repeal Act, 

1999  
3. Saving.-- 
 (1) The repeal of the principal Act 

shall not affect-- 
 (a) the vesting of any vacant land 

under sub-section (3) of Section 10, 

possession of which has been taken over the 

State Government or any person duly 

authorized by the State Government in this 

behalf or by the competent authority;  
 (b) the validity of any order granting 

exemption under sub-section (1) of Section 20 

or any action taken thereunder, 

notwithstanding any judgment of any court to 

the contrary;  
 (c) any payment made to the State 

Government as a condition for granting 

exemption under sub-section (1) of Section 20. 
 (2) Where-- 
 (a) any land is deemed to have vested in 

the State Government under sub-section  (3) 

of Section 10 of the principal Act but 

possession of which has not been taken over 

by the State Government or any person duly 

authorized by the State Government in this 

behalf or by the competent authority; and  
 (b) any amount has been paid by the 

State Government with respect to such 

land then, such land shall not be restored 

unless the amount paid, if any, has been 

refunded to the State Government."  
 

 16.  The relevant directions issued 

under Section 35 of the Act No.33 of 
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1976 known as The Uttar Pradesh Urban 

Land Ceiling (Taking of Possession 

payment of amount and Allied Matters) 

Directions, 1983 (Directions issued by the 

State Government under Section 35 of the 

Act, 1976) are quoted herein below:-  
 

 The Uttar Pradesh Urban Land Ceiling 

(Taking of Possession payment of amount and 

Allied Matters) Directions, 1983 (Directions 

issued by the State Government under Section 

35 of the Act, 1976):  
 "In exercise of the powers under Section 

35 of the Urban Land (Ceiling and 

Regulation) Act, 1976 (Act No.33 of 1976), 

the governor is pleased to issue the following 

directions relating to the powers and duties of 

the Competent Authority in respect of amount 

referred to in Section 11 of the aforesaid Act 

to the person or persons entitled thereto:  
 1. Short title, application and 

Commencement -These directions may be 

called the Uttar Pradesh Urban Land 

Ceiling (Taking of Possession Payment of 

Amount and Allied Matters Directions, 

1983). 
 2. The provisions contained in this 

direction shall be subjected to the 

provisions of any directions or rules or 

orders issued by the Central Government 

with such directions or rules or orders. 
 3. They shall come into force with 

effect from the date of publication in the 

Gazette. 
 2. Definitions:- 
 3. Procedure for taking possession of 

vacant Land in excess of Ceiling Limit-(1) 

The Competent Authority will maintain a 

register in From No.ULC -1 for each case 

regarding which notification under sub-

section (3) of Section 10 of the Act is 

published in the Gazette. 
 4. (2) an order in Form No.ULC-II 

will be sent to each land holder as 

prescribed under sub-section (5) of 

Section 109 of the Act and the date of issue 

and service of the order will be entered in 

Column 8 of Form No.ULC-1. 
 (3) On possession of the excess vacant 

land being taken in accordance with the 

provisions of sub-section (5) or sub-section 

(6) of Section 10 of the Act, entries will be 

made in a register in Form ULC-III and 

also in Column 9 of the Form No.ULC-1. 

The Competent Authority shall in token of 

verification of the entries, put his signatures 

in column 11 of Form No.ULC-1 and 

Column 10 of Form No.ULC-III. 
 

 Form No. ULC-1 Register of Notice 

u/s 10-(3) and 10(5)  
 

 

1 2 3 4 5 6 7 8 

Serial 

No. of 

Register 

of 

Receipt 

Serial 

No. of 

Register 

of 

Taking 

possessi

-on 

Ca

se 

nu

mb

er 

Da

te 

of 

No

tifi

cat

ion 

u/s 

10 

(3) 

Land 

to be 

acqui

red 

Date of 

taking 

over 

possessi

on 

Re

mar

ks 

Signat

ure of 

compe

tent 

Autho

rity  

 

 

 Form No. ULC-II  
 Notice order u/s 10(5) (See clause 

(2) of Direction (3)  
 In the Court of Competent Authority  
 U.L.C. ...............  
 No..................... Date ..................  
 Sri/Smt...............................T/o 

........................................  
 In exercise of the powers vested un/s 

10(5) of the Urban Land Ceiling and 

Regulation Act, 1976 (Act No.33 of 1976, 

you are hereby informed that vide 

Notification No....... dated ..... under 

section 10(1) published in Uttar Pradesh 

Gazette dated... following land has vested 

absolutely in the State free from all 
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encumbrances as a consequence 

Notification u/s 10(3) published in Uttar 

Pradesh Gazette dated ....... Notification 

No......... dated .... With effect from .......... 

you are hereby ordered to surrender or 

deliver the possession of the land to the 

Collector of the District Authorised in this 

behalf under Notification No.324/II-27- 

U.C.77 dated February 9, 1977, 

published in the gazette, dated March 12, 

1977, within thirty days from the date of 

receipt of this order otherwise action 

under sub-section (6) of Section 10 of the 

Act will follow.  
 

 Description of Vacant Land  
 

               

Locat

ion  
Khasra 

number 

identification  

Area  Remarks  

1 2 3 4 

 

 

                                                                               

Competent Authority  
                                                                                

...............................  
                                                                                 

...............................  
                                                                             

Dated...................  
 Copy forwarded to the Collector 

............ with the request that action for 

immediate taking over of the possession 

of the above detailed surplus land and its 

proper maintenance may, kindly be taken 

an intimation be given to the undersigned 

along with copy of certificate to verify.  

 
                                                                                  

Competent Authority ................  
                                                                                   

.............."  

 17.  The State Government issued a 

Government Order No. 2228@vkB&6&15& 

124 ;wlh@13 dated 29th September, 2015 

accepting the judgement of the Hon'ble 

Supreme Court in the case of State of 

Uttar Pradesh Vs. Hari Ram (Supra) 

and necessary directions were issued to 

take steps for compliance and decision in 

terms of the directions in the case of State 

of Uttar Pradesh Vs. Hari Ram (Supra). 

Copy of the said Government Order dated 

29.9.2015 is quoted herein below:-  
 
 la[;k & 2228@vkB&6&15&124 ;wlh@13  
izs"kd]  
 iu/kkjh ;kno  
 lfpo]  
 mRrj izns'k 'kkluA  
lsok es]  
 ftykf/kdkjh]  
 xksj[kiqj] okjk.klh] bykgkckn] y[kuÅ] 

dkuiqj  
 vkxjk] esjB] eqjknkckn] vyhsx<] cjsyh] 

lgkjuiqjA  
 vkokl ,oa 'kgjh fu;kstu vuqHkkx&6 y[kuÅ 

% fnukad 29 flrEcj 2015  
 

fo"k; uxj Hkwfe ¼vf/kdre lhek ,oa fofu;eu½ 

fujlu vf/kfu;e] 1999 rrdze eas fuxZr 'kklukns'k 

rFkk ek0 mPpre U;k;ky; ds fu.kZ; fnukad 11-03-

2013 ds lEcU/k easaA  
  &&&&&&  
 egksn;]  

 
 mi;qDZr fo"k; ij eq>s ;g dgus dk funsZ'k 

gqvk gS fd Hkkjr ljdkj ds vf/kfu;e 

la[;k&15@1999 fnukad 18-03-1999 }kjk uxj Hkwfe 

¼vf/kdre lhek ,oa fofu;eu½ vf/kfu;e 1976 dks 

fujflr djrs gq, uxj Hkwfe ¼vf/kdre lhek ,oa 

fofu;eu½ fujlu vf/kfu;e 1999 izk[;kfir fd;k 

x;k ftlds dze esa 'kklukns'k la[;k& 502@9& u0 

Hkw0&99&21;w0 lh0@99] fnaukad 31-03-1999 }kjk 

mDr fujlu vf/kfu;e dks mRrj izns'k jkT; esa 

vaxhdr̀ fd;k x;kA fujlu vf/kfu;e 1999 dh 

/kkjk&3 es ;g izkfo/kku gS fd ewy vf/kfu;e dk 

fujlu fuEufyf[kr dks izHkkfor ugha djsxk&  
 ¼1½ ¼d½ /kkjk&10 dh mi/kkjk& ¼3½ ds v/khu 

,slh fjDr Hkwfe dk fufgr gksuk] ftldk dCtk jkT; 
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ljdkj ;k jkT; ljdkj }kjk bl fufeRr lE;d 

:i ls vf/kd̀rd fdlh O;fDr ;k l{ke izkf/kdkjh us 

ys fy;k gSA  
 ¼[k½ /kkjk& 20 dh mi/kkjk& ¼1½ ds v/khu NwV 

nsus laca/kh fdlh vkns'k ;k mlds v/khu dh x;h 

fdlh dk;Zokgh dh fdlh U;k;ky; ds fdlh fu.kZ; 

esa mlds foL) fdlh ckr ds gksrs gq, Hkh 

fof/kekU;rk%  
 ¼x½ /kkjk& 20 dh mi/kkjk& ¼1½ ds v/khu 

iznku dh x;h NwV dh 'krZ ds :i es jkT; ljdkj 

dks fd;k x;k dksbZ lank;%  
 ¼2½ tgka&  
 ¼d½ ewy vf/kfu;e dh /kkjk&10 dh mi/kkjk 

¼3½ ds v/khu fdlh Hkwfe dks jkT; ljdkj es fufgr 

gksuk ekuh x;h gS fdUrq ftldk dCtk jkT; ljdkj 

;k jkT; ljdkj }kjk bl fufeRr lE;d :i ls 

izkf/kdr̀ fdlh O;fDr ;k l{ke izkf/kdkjh }kjk ugh 

fy;k x;k % vkSj  
 ¼x½ ,slh fdlh Hkwfe ds ckcr ftlds fy, 

jkT; ljdkj }kjk fdlh jde dk lank; dj fn;k 

x;k gS rc rd izR;kofrZr ugh dh tk; vkSj tc 

rd fd jkT; ljdkj dks lank; dh x;h jde dk 

;fn dksbZ gks] izfrnk; ugh dj fn;k tkrkA  

 
 mDr ds dze es 'kklukns'k 

la[;k&777@9u0Hkw0&135 ;w0 lh0@99 fnukad 09-

02-2000] 'kklukns'k la[;k &1623@9& u0Hkw0&2000 

fnukad 09-08-2000 ,oa 'kklukns'k la[;k& 

190@9&vk&6& 2001 fnukad 24-01-2001 fuxZr 

fd;s x;s ftles eq[; :i ls ;g O;oLFkk dh xbZ 

fd ewy vf/kfu;e /kkjk &8 ¼4½ ds vUrxZr tks Hkwfe 

fjDr ?kksf"kr dh xbZ Fkh vkSj /kkjk&10 ¼3½ ds 

vUrxZr jkT; es fufgr gks pqdh Fkh ,oa /kkjk&10 ¼5½ 

dh dk;Zokgh dk vkns'k gks pqdk Fkk ijUrq bl Hkwfe 

ij jkT; ljdkj dk dCtk izkIr ugh gks ldk Fkk] 

,slh Hkwfe ds lEcU/k es ewy Hkw/kkjd dks vnk dh xbZ 

/kujkf'k Hkw/kkjd }kjk okil djus ij Hkwfe ewy 

Hkw/kkjd dks izR;kofrZr dh tk ldrh gS fdUrq vnk 

dh xbZ /kujkf'k Hkw& /kkjd }kjk okil u djus dh 

n'kk esa Hkwfe ij dCtk fd;s tkus ds lEcU/k es fof/k 

vuqlkj vfxze dk;Zokgh vey es yk;h tk;A ;g Hkh 

O;oLFkk dh xbZ fd ftl Hkwfe ds lEcU/k es /kkjk&10 

¼5½ dh dk;Zokgh ds mijkUr /kkjk&10 ¼6½ dh 

dk;Zokgh iwoZ gks pqdh gS vkSj Hkwfe ij jkT; ljdkj 

}kjk dCtk fy;k tk pqdk gS og ljIyl Hkwfe 

vfUre :i ls jkT; ljdkj esa fufgr ekuh tk;sxhA  
 3- uxj Hkwfe lhekjksi.k& xksj[kiqj] okjk.klh] 

bykgkckn] y[kuÅ] dkuiqj] vkxjk] esjB] eqjknkckn] 

vyhsx<] cjsyh] lgkjuiqj es yfEcr vcZu lhfyax 

izdj.kksa dk leqfpr :i ls fuLrkj.k us gksus dh 

fLFkfr es Hkw&/kkjdksa@okfn;ksa }kjk ek0 mPp 

U;k;ky; esa vf/kd la[;k es fjV ;kfpdk;s ;ksftr 

dh tk jgh gSA uxj cLrh dk;kZy;ks }kjk fjV 

;kfpdkvks es foHkkxh; i{k le;kUrxZr lk{;ks lfgr 

izcyrk ls izLrqr u fd;s tkus ds dkj.k ek0 

U;k;ky; }kjk ikfjr vkns'kksa ds dze es 'kklu dks 

vleatliw.kZ fLFkfr dk lkeuk djuk iM+ jgk gSA 
 4- vcZu lhfyax ds vU; izdj.k es jkT; 

ljdkj }kjk ek0 mPppe U;k;ky; ubZ fnYyh es 

fo'ks"k vuqefr ;kfpdk la[;k&12960@2008 mRrj 

izns'k jkT; cuke gjhjke ;ksftr dh x;hA dkykUrj 

es vU; tuinksa ds vcZu lhfyax ls lacf/kr izdj.kksa 

es ;ksftr fo'ks"k vuqefr ;kfpdk;s mDr fo'ks"k 

vuqefr ;kfpdk ls Dyc dh x;hA mDr fo'ks"k 

vuqefr ;kfpdk la[;k&12960@2008 rFkk mlls 

Dyc vU; fo'ks"k vuqefr ;kfpdkvks esa ikfjr ek0 

mPpre U;k;ky; ds fu.kZ; fnukad 11-03-2013 es 

vcZu lhfyax ls lacf/kr izdj.kksa es ekxZn'kZd 

fl)kUr izfrikfnr fd;s x;s gSA fu.kZ; fnukad 11-

03-2013 dk egRoiw.kZ ,oa fdz;kRed va'k fuEuor 

gS%&  
 
 izLrj& 39  
 The mere vesting of the land under 

sub-section (3) of Section 10 would not 

confer any right on the State Government 

to have de facto possession of the vacant 

land unless there has been a voluntary 

surrender of vacant land before 

18.3.1999. State has to establish that 

there has been a voluntary surrender of 

vacant land or surrender and delivery of 

peaceful possession under sub section (5) 

of Section 10 or forceful dispossession 

under sub section (6) of Section 10. On 

failure to establish any of those situations, 

the land owner or holder can claim the 

benefit of Section 3 of the Repeal At. The 

Stage Government in this appeal could 

not establish any of those situations and 

hence the High Court is right in holding 

that the respondent is entitled to get the 

benefit of Section 3 of the Repeal Act.  
 izLrj& 40  
 We, therefore, find no infirmity in the 

judgment of the High Court and the 
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appeal is, accordingly dismissed so also 

the other appeals. No documents have 

been produced by the State to show that 

the respondents had been dispossessed 

before coming into force of the Repeal Act 

and hence, the respondents are entitled to 

get the benefit of Section 3 of the Repeal 

Act. However, there will be no ore as to 

cost.  
 

 5- uxj Hkwfe ¼vf/kdre lhek ,oa fofu;eu½ 

fujlu vf/kfu;e] 1999 esa fofgr izkfo/kku rFkk 

rRdze es fuxZr 'kklukns'k fnukad 09-02-2000] 

'kklukns'k fnukad 09-08-2000 ,oa 'kklukns'k fnukad 

24-01-2001 Lor% Li"V gSA fo'ks"k vuqefr ;kfpdk 

la[;k&12960@2008 mRrj izns'k jkT; cuke gjhjke 

rFkk mlls Dyc vU; fo'ks"k vuqefr ;kfpdkvks es 

ikfjr ek0 mPpre U;k;ky; ds fu.kZ; fnukad 11-

03-2013 esa mfYyf[kr fl)kUr@vkns'k Hkh Lor% 

Li"V gSA  
 6- dì;k uxj Hkwfe ¼vf/kdre lhek ,oa 

fofu;eu½ fujlu vf/kfu;e] 1999 rFkk mDr 

'kklukns'k fnukad 09-02-2000 ] 'kkluns'k fnukad 

09-08-2000 ,oa 'kklukns'k fnukad 24-01-2001 es 

fofgr O;oLFkk] fo'ks"k vuqefr ;kfpdk 

la[;k&12960@2008 mRrj izns'k jkT; cuke gjhjke 

es ikfjr ek0 mPpre U;k;ky; ds fu.kZ; fnukad 11-

03-2013 esa mfYyf[kr fl)kUrks@vkns'kksa ds vkyksd 

es yfEcr izdj.kksa es Legal ingredients ns[krs 

gq, vko';d dk;Zokgh dh tk;A  
                                                                  

Hkonh;  
                                                                 

g0 viBuh;  
                                                                

¼iu/kkjh ;kno½  
                                                                      

lfpo  
la[;k ,oa fnukad rnSoA  
 

izfrfyfi fuEufyf[kr dks lwpukFkZ ,oa vko';d 

dk;Zokgh gsrq izsf"krA  
 

1- funs'kd uxj Hkwfe lhekjksi.k ] m0 iz0 tokgj 

Hkou& y[kuÅ  
2- l{ke izkf/kdkjh uxj Hkwfe lhekjksi.k xksj[kiqj] 

okjk.klh] bykgkckn] y[kuÅ] dkuiqj] 
vkxjk] esjB] eqjknkckn] vyhsx<] cjsyh] lgkjuiqjA  

3- eq[; LFkk;h vf/koDrk ek0 mPp U;k;ky;] 

bykgkckn  
4- xkMZ QkbZyA  
                                                       

vkKk ls  
                                                  

¼dYyw izlkn f}osnh½  
                                                    

mi lfpoA"  
 

 18.  This Court also discussed the 

judgement of the Supreme Court in the 

case of State of U.P. Vs. Hari Ram 

(Supra) followed by the other judgements 

as well as judgement in case of State of 

Assam Vs. Bhaskar Jyoti Sarma (supra) 

and answered the questions as under:-  
 

 (i) The possession taken by the State 

Government cannot be termed as a valid 

possession in accordance with law 

provided under the Act No.33 of 1976 

read with the Uttar Pradesh Urban Land 

Ceiling (Taking of Possession, Payment 

of Amount and Allied Matters) 

Directions, 1983. 
 (ii) The possession which is not 

taken in consonance with the provisions 

of the Act and Directions cannot be 

termed to be a legal possession in 

accordance with law. 
 (iii) Subsequent transfer of land to 

Allahabad Development Authority cannot 

be a ground for denying the reliefs in the 

case where the possession is held to be 

taken in derogation of the Act No.33 of 

1976 read with the Directions, 1983. 
(iv) It is held that the Repeal Act will 

apply with full force and in the event the 

possession is not taken in accordance with 

the statutory provisions. 
 

 19.  The facts of the judgement in the 

case of Mohammad Suaif and another 

Vs. State of U.P. & others (Supra) 

decided on 7.5.2019 in Writ C No.12696 
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of 2009 squarely apply to the facts of the 

present case, as in the present case the 

possession has not been voluntarily given 

by the petitioners, the possession memo 

does not bear the signatures, the 

possession has not been taken by the 

Collector or even anybody authorized by 

him. The actual physical possession 

continues to be with the petitioners and as 

such we have no hesitation in holding that 

the petitioners are entitled to the benefits 

of the Repeal Act and the proceedings 

initiated against the petitioners are liable 

to be dropped and declared as abated.  
 

 20.  This Court in the case of Nanku 

Lal Yadav Vs. State of U.P. and 3 

others (Supra) decided on 8.3.2018, in 

Writ C No.60193 of 2015 in similar facts 

and circumstances, considered the entire 

gamut of laws allowed the writ petition.  
 

 21.  We have also gone through the 

Division Bench judgement of this Court 

in the case of Shiv Ram Singh Vs. State 

of U.P. and others (supra) wherein this 

Court dismissed the writ petition claiming 

the benefit of Section 3 of the Repeal Act. 

In the said case the Division Bench had 

perused the record produced by the 

Standing Counsel and recorded as under :-  
 

 "In the present case, the learned 

Chief Standing Counsel has produced the 

original file for the perusal of the Court. 

The material before the Court indicates 

that the Directions of 1983 were duly 

observed. Direction 3(2) envisages that 

an order in Form ULC-II has to be sent to 

each land holder as prescribed under 

Section 10(5) and the date of issue and 

service of the order is to be entered in 

Column 8 of Form ULC-I. This procedure 

has been complied and we may only note 

that a copy of the original ULC-II register 

has been produced for the perusal of the 

Court. Similarly, direction 3(3) 

contemplates that on possession of the 

excess vacant land being taken in 

accordance with the provisions of sub-

section (5) or sub-section (6) of Section 

10, entries will be made in a register in 

Form ULC-III. The original Form ULC-

III has similarly been produced before the 

Court. Entries have been made in 

compliance with direction 3 both in ULC-

II and ULC-III registers. In the present 

case, it is also clear from the record that 

on 14 February 1992, a communication 

was addressed by the Competent 

Authority to the Tehsildar drawing 

attention to an earlier letter dated 25 

February 1987 and requesting that 

possession of the land be taken over. A 

copy of the letter dated 25 February 1987 

forms part of the original record which 

was produced by the learned Chief 

Standing Counsel. On 25 June 1993, 

possession of the land was taken over. 

The possession receipt has been duly 

executed by the Naib Tehsildar and by the 

Kanoongo. In this view of the matter, we 

are unable to accept the contention of the 

petitioner that possession of the land was 

not taken over prior to the date of the 

Repeal Act."  
 

 22.  The question whether the 

Collector is empowered to delegate the 

act of taking possession based on the well 

settled principles of law that "Delegatees 

non protest delegare" was neither raised 

nor considered by this Court in the case of 

Shiv Ram Singh Vs. State of U.P. and 

others (supra). In the said decision even 

the question of difference of procedure for 

prescribing the taking over of the 

possession as provided in the State of 

U.P. was distinct with regards to the 

provisions in the State of Assam was 
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neither raised nor considered and the decision 

in the case of Shiv Ram Singh Vs. State of 

U.P. and others (supra) had also recorded 

that the possession in the said case was taken 

over prior to 18.3.1999 consequent upon 

which the petitioners would not be entitled to 

the benefit of the Repeal Act, the Court was 

impressed with the fact that the sewerage 

treatment plant was being constructed and 

substantial part of it had already been 

constructed which itself dis entitled the 

petitioners to claim relief as they were not 

serious to approach the Court within the time. 

The said judgement, we say respectfully 

cannot be applied to the facts of the present 

case for the reasons that the question of 

manner of taking possession in the State of 

U.P. and State of Assam are distinct and 

separate which question was neither 

adjudicated nor decided by the Court.  
 

 23.  The question of delegatee not 

empowered to further sub-delegate was 

neither raised nor considered by the Court 

as also in the present case there is no such 

averment in the pleadings of the State 

Government to demonstrate that some 

project has come-up on the land in 

question, which the petitioners were 

aware and failed to agitate within a 

reasonable time, these three factors being 

different in the present case from that of 

the case of Shiv Ram Singh Vs. State of 

U.P. and others (supra), we respectfully 

hold that the findings recorded in the said 

case are clearly distinguishable. All these 

aspects which were not considered in the 

case of Shiv Ram Singh Vs. State of 

U.P. and others (supra) were duly raised 

and considered by this Court in the case 

of Mohammad Suaif and another Vs. 

State of U.P. (Supra).  
 

 24.  Consequently, relying upon the 

judgment in the case of Mohammad 

Suaif and another Vs. State of U.P. 

(Supra) and judgement in case of Nanku 

Lal Yadav Vs. State of U.P. and 3 

others (Supra) and considering the facts 

of the case, the writ petition is allowed 

declaring the petitioners to be owners 

with the direction to the State 

Government to correct the revenue 

records accordingly.  
---------- 
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A.  Payment of Gratuity Act, 1972 - 

Section 2(b), 2(c) and 2-A - An employee 
on wages in establishment covered by 
the Act, 1972 and in continuous service 

of minimum five years, entitled for 
gratuity. 
 
Held:- In view of the foregoing discussions, it 
follows that the entitlement to receive gratuity 
flows from the provisions of the P.G. Act, 1972 
and an "employee" having fulfilled the 

necessary preconditions for claiming 
entitlement in terms thereof would be liable to 
be paid the gratuity amount due to him 
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irrespective of the fact whether his 
employment was of a regular nature or 

whether he was employed on a casual basis or 
temporary basis or as a daily wager. (Para 26) 
 
B. The Act accepts, as a principle, 

compulsory payment of gratuity as a social 
security measure to wage earners in 
industries, factories and establishments. 

The main purpose and concept of gratuity 
is to provide for terminal benefits to a 
workman upon his superannuation, or on 

his retirement or resignation, or on his 
death or disablement due to accident or 
disease. (Para 28) 
 
Writ Petition rejected (E-9) 
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(Delivered by Hon'ble Dr. Yogendra 

Kumar Srivastava, J.) 

 1.  Heard Sri Mritunjay Mohan 

Sahai, learned counsel for the petitioner 

and Sri Surendra Nath Dubey, learned 

counsel appearing on behalf of respondent 

no.4. 
 

 2.  The present petition seeks to 

challenge the order dated 16.07.2016 

passed by the Controlling Authority under 

the Payment of Gratuity Act, 

1972/Assistant Labour Commissioner, 

U.P., Kanpur in P.G. Case No.105 of 

2014 and also the order dated 20.01.2017 

passed by the Appellate Authority under 

the Payment of Gratuity Act, 

1972/Deputy Labour Commissioner, U.P., 

Kanpur whereby the appeal filed there 

against has been rejected. 
 

 3.  The factual background of the 

case as reflected from the records 

indicates that an industrial dispute was 

raised by the respondent-workman 

whereupon a reference was made under 

Section 4K of the U.P. Industrial Disputes 

Act, 19471, registered as Adjudication 

Case No.34 of 1993, before the Presiding 

Officer, U.P., Kanpur. The question 

referred for adjudication was as follows:- 
 

 "क्ा  ेवायोिकोिं द्वारा श्रजमक श्री 

आर०ए ०शमाच पुत्र श्री झबू्ब लाल पररचालक 

को जद०  2-6-92 को कायच  े पृथक विंजचत जकया 

िाना उजचत एविं वैधाजनक है? यजद नही िं तो 

 िंबिंजधत श्रजमक क्ा जहतलाभ/क्षजतपूजतच पाने का 

अजधकारी है? जक  जतजथ एविं अन्य जक  जववरण 

के  ाथ?"  
 

 4.  The aforementioned reference was 

answered by the Labour Court vide its award 

dated 27.05.1995 in the following terms:- 
 

 "इ जलए मेरे जवचार  े श्रजमक 

आर०ए ०शमाच का नाम प्रतीक्षा  ूची  े 
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काट कर हटाये िाने की कायचवाही में जनयम 

का पूणचतः पालन नही िं जकया गया है इ जलए 

मेरा अजभमत है जक श्री आर०ए ०शमाच को 

 ेवा  माल्दप्त की जतजथ जदनािंक 2-6-92  े 

पुनः  ेवा में पररचालक के पद पर जलया 

िाए और प्रतीक्षा  ूची  े पृथक जकये िाने 

की जतजथ  े अजभजनणचय की जतजथ तक की 

अवजध के बीच का उ े आधा अन्य भत्ता 

 जहत जदया िाये आधा वेतन इ जलए जक 

उ ने इ  बीच जक ी कायच को अिंिाम नही िं 

जदया है और आधा वेतन जदये िाने  े कानून 

का मिंशा भी पूरा हो िाता है। उक्त भुगतान 

अजभजनणचय के प्रकाजशत होने के एक माह 

के अन्दर जदया िाये।"  
 

 5.  The award of the Labour Court 

was put to challenge in the case of 

U.P.S.R.T.C. & Ors. Vs. Ram Shankar 

Sharma & Ors.2, which came to be 

decided in terms of judgment and order 

dated 07.02.2013, the relevant portion of 

which reads as under:- 
 

 "...This writ petition has been filed 

by the petitioner being aggrieved by an 

award of the Labour Court dated 

27.05.1995 passed in Adjudication Case 

No.34 of 1993 by which the Labour Court 

has reinstated the respondent workman 

with 50% back wages. The Labour Court 

has come to the conclusion that the 

petitioner was working in the Corporation 

as a 'Conductor' on a regular basis and, 

therefore, has reinstated the workman 

with 50% back wages. Under the interim 

orders of this Court, the petitioner has 

already reinstated the workman and 

counsel for the workman states that he is 

working since then without any hatch.  
 The back wages were stayed by this 

Court. Insofar as the back wages are 

concerned, the Labour Court has granted 

50% back wages to the workman for the 

period when he was not working up to the 

date of passing of the award.  
 In view of the fact that the Labour 

Court has not recorded any finding with 

regard to the fact as to whether the 

workman was gainfully employed or not 

during the period the back wages have 

been awarded, which could only be 

justified to reduce the back wages to 50% 

what has been granted by the Labour 

Court.  
 Thus, in the interest of justice, the 

award of the Labour Court is confirmed 

subject to the modification that the back 

wages are reduced to half of what has 

been granted in view of the decision of 

Hon'ble Apex Court in the case of U.P. 

State Brossware Corporation Ltd. Vs. 

U.N. Pandey reported in 2006 (1) SCC 

479. The amount, which is due to the 

workman shall be paid to him within the 

next two months upon his making an 

application.  

 
 The Writ Petition stands disposed of 

as above. No costs."  
 

 6.  Upon his superannuation, the 

respondent-workman filed an application 

before the Controlling Authority under 

Section 7 of the Payment of Gratuity Act, 

19723 for a direction, which was 

registered as P.G. Case No.105 of 2014. 

The claim application was allowed and a 

direction was issued for payment of 

gratuity totalling to Rs.4,45,022/- 

alongwith 10% interest from the date of 

filing of the claim application upto the 

date of payment. Against the 

aforementioned order the petitioner 

preferred an appeal under Section 7(7) of 

the P.G. Act, 1972, registered as P.G. 

Appeal No.09 of 2016, which has been 

rejected vide order dated 20.01.2017 and 

the earlier order passed by the Controlling 
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Authority directing payment of 

Rs.4,45,022/- has been affirmed. 
 

 7.  Challenging the aforementioned 

orders passed by the Controlling 

Authority and the Appellate Authority, 

the present writ petition has been filed. 
 

 8.  Contention of the learned counsel 

for the petitioner is that the Controlling 

Authority as well as the Appellate 

Auhority have erred in failing to consider 

that the respondent no.4 was never treated 

to be a regular employee and no 

documentary evidence was placed on 

record by the workman showing that he 

was granted regularisation and as such the 

computation of the amount of gratuity 

payable to the workman is based on 

conjectures. 
 

 9.  Per contra, Sri Surendra Nath Dubey, 

learned counsel for the respondents has 

submitted that the respondent-workman was 

selected in a regular selection held by the 

Corporation in the year 1980 and was placed 

in the wait list of conductors, and as such the 

Corporation could not take a stand that he was 

appointed on a daily-wage basis. Placing 

reliance upon the award passed by the Labour 

Court and the judgment of this Court in Writ-

C No.34125 of 1995 it is contended that the 

respondent-workman superannuated from 

service working as a conductor and as such 

the claim made by him for gratuity had rightly 

been allowed. It is further submitted that the 

P.G. Act, 1972 applies to all employees 

whether they are regular or not, the only 

condition being that the employee must have 

worked for five years and that gratuity is to be 

computed on the basis of the last drawn 

wages. 
 

 10.  Heard the counsel for the parties 

and perused the records. 

 11.  The records of the case indicate 

that the reference made with regard to the 

legality/validity of the termination of the 

respondent-workman w.e.f. 02.06.1992 

was answered by the Labour Court by 

recording a conclusion that the removal of 

the name of the respondent-workman 

from the wait list was not as per the rules. 

It was directed that the workman be 

reinstated on the post of conductor from 

the date of his termination i.e. 02.06.1992 

and further that he may be granted 50% 

back wages from the date of removal of 

his name from the wait list till the date of 

the award. The award of the Labour Court 

was confirmed by this Court in its 

judgment dated 07.02.2013 in Writ-C 

No.34125 of 1995 subject to the 

modification that the back wages were 

reduced to half of what had been granted. 
 

 12.  It is an admitted position 

between the parties that the judgment of 

this Court dated 07.02.2013 passed in 

Writ-C No.34125 of 1995, confirming the 

award subject to the only modification 

that the back wages were reduced to half 

of what had been granted, was not 

subjected to any further challenge by 

either of the parties, and was allowed to 

attain finality. 
 

 13.  The respondent-workman 

continued to work as a conductor with the 

petitioner-Corporation and attained his 

superannuation working in the said 

capacity. 
 

 14.  The stand taken by the 

petitioner-Corporation that the respondent 

continued to work as a daily wager as on 

the date of his superannuation is not 

consistent with the material evidence 

available on record. The inconsistency in 

the stand of the petitioner-Corporation 
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with regard to gratuity payable to the 

respondent-workman is also reflected from 

the ambivalent position taken by the 

petitioner-Corporation before the 

Controlling Authority. On one hand, a stand 

was taken that the last drawn wages of the 

workman together with the dearness 

allowance was Rs.16,403/- and on the basis 

of the same the total amount of gratuity due 

to the workman was said to be 

Rs.2,93,361/- as on 31.07.2011. On the 

other hand the witness appearing on behalf 

of the Corporation before the Controlling 

Authority stated that the calculation of 

gratuity was made treating the workman to 

be a daily wager, and on the basis of the last 

drawn wages at the rate of Rs.71.34/- per 

day an amount of Rs.49,928/- was 

computed towards gratuity. In his cross-

examination the witness stated that the 

workman concerned was appointed as a 

daily wager in the year 1980 and since his 

year of birth was 1953 he would have 

superannuated upon attaining the age of 58 

years in the year 2011. 
 

 15.  The Controlling Authority upon 

considering the documentary and oral 

evidence and the arguments advanced by 

the parties held that for the purposes of 

computation of gratuity under the 

provisions of the P.G. Act, 1972 what was 

relevant was the length of service and the 

last drawn wages, and the question as to 

whether the workman had worked as a 

daily wager or as a regular employee was 

of no consequence. Taking notice of the 

fact that there was no dispute between the 

parties with regard to the length of service 

which was admitted to be 31 years and in 

the absence of any clear stand by the 

employer-Corporation with regard to the 

last drawn wages the claim made by the 

workman was accepted and the 

computation of gratuity was made. 

 16.  The Appellate Authority upon 

taking notice of the award dated 

27.05.1995 passed by the Labour Court in 

Adjudication Case No.34 of 1993 and the 

judgment of this Court dated 07.02.2013 

passed in Writ-C No.34125 of 1995 in 

terms of which the award had been 

confirmed subject to the modification that 

the back wages were reduced from 50% 

to 25%, has drawn an inference that the 

workman superannuated as a regular 

employee of the Corporation and the 

computation of gratuity by the 

Controlling Authority on the basis of a 

last drawn wages had rightly been made. 

The Appellate Authority also took note of 

the fact that the recovery certificate dated 

09.08.2007 pursuant to the award passed 

by the Labour Court had been issued 

wherein the amount under recovery was 

computed treating the workman to be a 

regular employee. The finding of the 

Controlling Authority that for the 

purposes of gratuity the status of the 

workman as a daily wager or as a regular 

employee was inconsequential and what 

was to be seen was the length of service 

and the last drawn wages, was reiterated 

by the Appellate Authority. In view of the 

admitted position between the parties with 

regard to the length of service being 31 

years the computation of gratuity made by 

the Controlling Authority on the basis of 

the last drawn wages as claimed by the 

workman was affirmed. 
 

 17.  The sheet anchor of the 

argument of the petitioner-Corporation is 

that the respondent was never appointed 

in a regular capacity nor was he granted 

regularisation against any post and as 

such the authorities under the Payment of 

Gratuity Act, 19724 have erred in 

allowing his claim for payment of 

gratuity. On the other hand it has been 
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argued on behalf of the respondent-

workman that on the basis of a regular 

selection held by the Corporation in the 

year 1980 he was placed in the wait list of 

conductors and that the stand of the 

Corporation that he had been engaged as a 

daily wager was incorrect. It was further 

submitted that the award of the Labour 

Court had directed his reinstatement on 

the post of conductor w.e.f. 02.06.1992 

and in terms of the judgment of this Court 

passed in Writ-C No.34125 of 1995 the 

award of the Labour Court was confirmed 

subject to the only modification that the 

back wages were reduced to half of what 

had been granted. 
 

 18.  In order to appreciate the rival 

contentions of the parties the relevant 

statutory provisions of the P.G. Act, 1972 

may be adverted to:- 
 

 "2. Definitions.--In this Act, unless 

the context otherwise requires,--  
 x x x x x  
 (b) "completed year of service" 

means continuous service for one year;  
 (c) "continuous service" means 

continuous service as defined in Section 

2-A; 
 x x x x x  
 (e) "employee" means any person 

(other than an apprentice) who is 

employed for wages, whether the terms of 

such employment are express or implied, 

in any kind of work, manual or otherwise, 

in or in connection with the work of a 

factory, mine, oilfield, plantation, port, 

railway company, shop or other 

establishment to which this Act applies, 

but does not include any such person who 

holds a post under the Central 

Government or a State Government and is 

governed by any other Act or by any rules 

providing for payment of gratuity;  

 x x x x x  
 (s) "wages" means all emoluments 

which are earned by an employee while 

on duty or on leave in accordance with the 

terms and conditions of his employment 

and which are paid or are payable to him 

in cash and includes dearness allowance 

but does not include any bonus, 

commission, house rent allowance, 

overtime wages and any other allowance.  
 2-A. Continuous service.--For the 

purpose of this Act,--  
 (1) An employee shall be said to be 

in continuous service for a period if he 

has, for that period, been in uninterrupted 

service, including service which may be 

interrupted on account of sickness, 

accident, leave, absence from duty 

without leave (not being absence in 

respect of which an order treating the 

absence as break in service has been 

passed in accordance with the standing 

orders, rules or regulations governing the 

employees of the establishment), lay-off, 

strike or a lock-out or cessation of work 

out due to any fault of the employee, 

whether such uninterrupted or interrupted 

service was rendered before or after the 

commencement of this Act; 
 (2) where an employee (not being an 

employee employed in a seasonal 

establishment) is not in continuous 

service within the meaning of clause (1), 

for any period of one year or six months, 

he shall be deemed to be in continuous 

service under the employer-- 
 (a) for the said period of one year, if 

the employee during the period of twelve 

calendar months preceding the date with 

reference to which calculation is to be 

made, has actually worked under the 

employer for not less than--  
 (i) one hundred and ninety days, in 

the case of an employee employed below 

the ground in a mine or in an 
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establishment which works for less than 

six days in a week; and  (ii) two hundred 

and forty days, in any other case; 
 (b) for the said period of six months 

if the employee during the period of six 

calendar months preceding the date with 

reference to which the calculation is to be 

made, has actually worked under the 

employer for not less than--  
 (i) ninety-five days, in the case of an 

employee employed below the ground in 

a mine or in an establishment which 

works for less than six days in a week; 

and 
 (ii) one hundred and twenty days, in 

any other case; 
 Explanation.--For the purpose of 

clause (2), the number of days on which 

an employee has actually worked under 

an employer shall include the days on 

which--  
 (i) he has been laid-off under an 

agreement or as permitted by standing 

orders made under the Industrial 

Employment (Standing Orders) Act, 1946 

(20 of 1946), or under the Industrial 

Disputes Act, 1947 (14 of 1947), or under 

any other law applicable to the 

establishment; 
 (ii) he has been on leave with full 

wages, earned in the previous year; 
 (iii) he has been absent due to 

temporary disablement caused by accident 

arising out of and in the course of his 

employment; and 
 (iv) in the case of a female, she has 

been on maternity leave; so, however, that 

the total period of such maternity leave 

does not exceed twelve weeks. 
 (3) where an employee, employed in 

a seasonal establishment, is not in 

continuous service within the meaning of 

clause (1), for any period of one year or 

six months, he shall be deemed to be in 

continuous service under the employer for 

such period if he has actually worked for 

not less than seventy-five per cent of the 

number of days on which the 

establishment was in operation during 

such period. 
 x x x x x  
 4. Payment of Gratuity.--(1) 

Gratuity shall be payable to an employee 

on the termination of his employment 

after he has rendered continuous service 

for not less than five years,-- 
 (a) on his superannuation, or  
 (b) on his retirement or resignation, 

or  
 (c) on his death or disablement due 

to accident or disease: 
 Provided that the completion of 

continuous service of five years shall not 

be necessary where the termination of the 

employment of any employee is due to 

death or disablement :  
 Provided further that in case of death 

of the employee, gratuity payable to him 

shall be paid to his nominee or, if no 

nomination has been made, to his heirs, 

and where any such nominees or heirs is 

minor, the share of such minor, shall be 

deposited with the Controlling Authority 

who shall invest the same for the benefit 

of such minor in such bank or other 

financial institution, as may be prescribed, 

until such minor attains majority.  
 Explanation.--For the purposes of 

this section, disablement means such 

disablement as incapacitates an employee 

for the work which he was capable of 

performing before the accident or disease 

resulting in such disablement.  

 
 (2) For every completed year of 

service or part thereof in excess of six 

months, the employer shall pay gratuity to 

an employee at the rate of fifteen days' 

wages based on the rate of wages last 

drawn by the employee concerned: 
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 Provided that in the case of a piece-

rated employee, daily wages shall be 

computed on the average of the total 

wages received by him for a period of 

three months immediately preceding the 

termination of his employment, and, for 

this purpose, the wages paid for any 

overtime work shall not be taken into 

account :  
 Provided further that in the case of 

an employee who is employed in a 

seasonal establishment, and who is not so 

employed throughout the year, the 

employer shall pay the gratuity at the rate 

of seven days' wages for each season.  
 Explanation.--In the case of a 

monthly rated employee, the fifteen days' 

wages shall be calculated by dividing the 

monthly rate of wages last drawn by him 

by twenty-six and multiplying the 

quotient by fifteen.  
 (3) The amount of gratuity payable to 

an employee shall not exceed ten lakh 

rupees. 
 (4) For the purpose of computing the 

gratuity payable to an employee who is 

employed, after his disablement, on 

reduced wages, his wages for the period 

preceding his disablement shall be taken 

to be the wages received by him during 

that period, and his wages for the period 

subsequent to his disablement shall be 

taken to be the wages as so reduced. 
 (5) Nothing in this section shall 

affect the right of an employee to receive 

better terms of gratuity under any award 

or agreement or contract with the 

employer. 
 (6) Notwithstanding anything 

contained in sub-section (1),-- 
 (a) the gratuity of an employee, 

whose services have been terminated for 

any act, wilful omission or negligence 

causing any damage or loss to, or 

destruction of, property belonging to the 

employer shall be forfeited to the extent 

of the damage or loss so causes; 
 (b) the gratuity payable to an 

employee may be wholly or partially 

forfeited.  
 (i) if the services of such employee 

have been terminated for his riotous or 

disorderly conduct or any other act of 

violence on his part, or 
 (ii) if the services of such employee 

have been terminated for any act which 

constitutes an offence involving moral 

turpitude, provided that such offence is 

committed by him in the course of his 

employment." 
 

 19.  In terms of Section 2(e) of the 

P.G. Act, 1972, an "employee" has been 

defined as meaning any person (other than 

an apprentice) who is employed for 

wages, whether the terms of such 

employment are express or implied, in 

any kind of work, manual or otherwise, in 

or in connection with the work of a 

factory, mine, oilfield, plantation, port, 

railway company, shop or other 

establishment to which this Act applies. 

The only exclusion is in respect of 

persons holding a post under the Central 

Government or a State Government who 

are governed by any other Act or any 

Rules providing for payment of gratuity. 
 

 20.  Section 4 of the P.G. Act, 1972 

provides for payment of gratuity to an 

employee on the termination of his 

employment after he has rendered 

continuous service for not less than five 

years, upon the occurrence of either the 

following contingencies: (i) on his 

superannuation, (ii) on his retirement, (iii) 

on his death or disablement due to 

accident or disease. Sub-section (2) of 

Section 4 mandates that for every 

completed year of service or part thereof 
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in excess of six months, the employer 

shall pay gratuity to an employee at the 

rate of fifteen days' wages based on the 

rate of wages last drawn by the employee 

concerned. The expression "completed 

year of service" has been defined under 

Section 2(b) to mean continuous service 

for one year. As per Section 2(c), 

"continuous service" means continuous 

service as defined in Section 2-A. Further, 

in terms of Section 2-A an employee shall 

be said to be in continuous service for a 

period if he has, for that period, been in 

uninterrupted service, including service 

which may be interrupted on account of 

sickness, accident, leave, absence from 

duty without leave (not being absence in 

respect of which an order treating the 

absence as break in service has been 

passed in accordance with the standing 

orders, rules or regulations governing the 

employees of the establishment), lay-off, 

strike or a lock-out or cessation of work 

out due to any fault of the employee, 

whether such uninterrupted or interrupted 

service was rendered before or after the 

commencement of this Act. 
 

 21.  A conjoint reading of the 

aforementioned provisions leads to the 

inference that gratuity becomes payable to 

an "employee" on his superannuation after 

he has rendered "continuous service", for 

not less than five years. The computation 

of the amount payable as gratuity is to be 

made at the rate of fifteen days' wages, for 

every completed year of service or part 

thereof in excess of six months, based on 

the rate of wages last drawn by the 

employee concerned. The expression 

"completed year of service" has been 

defined under Section 2(b) as continuous 

service for one year and the term 

"continuous service" is defined under 

Section 2(c) as per the terms of Section 2-

A of the P.G. Act, 1972 which is to mean 

uninterrupted service including service 

which may be interrupted on account of 

certain exigencies specified therein. 
 

 22.  It, therefore, follows that the 

P.G. Act, 1972 does not make any 

distinction between an employee on the 

basis of the fact that the employee is paid 

daily wages or weekly wages or monthly 

wages. The only condition is that he 

should be employed by the employer on 

wages in an establishment covered by the 

P.G. Act, 1972 and that he should be in 

continuous service as required under 

Section 2-A and that he should have 

completed a minimum of five years of 

service in the said capacity. The 

computation of gratuity as per terms of 

Section 4 is to be made at the rate of 

fifteen days' wages for every completed 

year of service or part thereof in excess of 

six months based on the rate of wages last 

drawn. 
 

 23.  It is thus clear that an employee, 

subject to fulfillment of the other 

conditions, is entitled to gratuity for the 

period he was in employment of the 

employer irrespective of the fact whether 

his employment was of a regular nature or 

whether he was employed on a casual 

basis or temporary basis or as a daily 

wager. 
 

 24.  In this regard reference may be 

had to the judgment in the case of Baban 

Vs. Estate Manager, Maharashtra State 

Farming Corporation Ltd. & Ors. 

wherein it was held as follows:- 
 

 "15. This brings me to the first 

contentious issue raised as regards the 

manner of calculating the number of days 

worked so as to be entitled for gratuity. 
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The primary requirement is that an 

employee must work continuously with 

an employer at least for 5 years so as to be 

eligible for gratuity, notwithstanding 

whether he has put in temporary service 

or as a daily wager or in any other 

manner."  
 

 25.  The question as to whether 

benefit of gratuity could be denied to an 

employee who had been in more than 25 

years of continuous service out of which 

22 years were as a daily wager, fell for 

consideration in the case of Netram Sahu 

Vs. State of Chhattisgarh & Anr.6; and 

upon considering the provisions contained 

under Section 2(e) read with Section 2-A 

of the P.G. Act, 1972, it was held that 

there was no justifiable reason to deny 

benefit of gratuity to the employee which 

was his statutory right, and the question as 

to from which date his services were 

regularised was of no consequence for the 

purposes of calculating the total length of 

service for computing the gratuity 

payable. 
 

 26.  In view of the foregoing 

discussions, it follows that the entitlement 

to receive gratuity flows from the 

provisions of the P.G. Act, 1972 and an 

"employee" having fulfilled the necessary 

preconditions for claiming entitlement in 

terms thereof would be liable to be paid 

the gratuity amount due to him 

irrespective of the fact whether his 

employment was of a regular nature or 

whether he was employed on a casual 

basis or temporary basis or as a daily 

wager. 
 

 27.  In a case where the engagement 

was initially as a daily wager and 

subsequently the services were 

regularised the question as to from which 

date the services were regularised would 

be of no consequence for calculating the 

total length of service for claiming 

gratuity. 
 

 28.  It may be noticed that the P.G. 

Act, 1972 was enacted to introduce a 

scheme for payment of gratuity for certain 

industrial and commercial establishments 

as a measure social security. The 

significance of the legislation lies in the 

acceptance of the principle of payment of 

gratuity as a compulsory statutory retiral 

benefit. The Act accepts, as a principle, 

compulsory payment of gratuity as a 

social security measure to wage earning 

population in industries, factories and 

establishments. The main purpose and 

concept of gratuity is to provide for 

terminal benefits to a workman upon his 

superannuation, or on his retirement or 

resignation, or on his death or 

disablement due to accident or disease. 
 

 29.  The P.G. Act, 1972 being thus a 

welfare legislation meant for the benefit 

of the employees who serve their 

employer for a long time, it would be the 

duty of the employer to pay gratuity 

amount to the employees rather than 

denying the benefit on some technical 

ground. 
 

 30.  Applying the rule of beneficent 

construction, the provisions of the P.G. Act, 

1972 are to be interpreted liberally so as to 

give it a wide meaning rather a restrictive 

meaning which may negate the very object 

of the enactment. A beneficial legislation, it 

is well settled, as to be construed in its 

correct perspective so as to fructify the 

legislative intent underlying its enactment. 
 

 31.  In construing a remedial statute 

courts are to give it the widest amplitude 



1544                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

which its language would permit. The 

principle of applying a liberal 

construction to a remedial legislation has 

been emphasised in the Construction of 

Statues by Crawford7 pp. 492-493 in the 

following terms:- 
 

 "...Remedial statutes, that is, those 

which supply defects, and abridge 

superfluities, in the former law, should be 

given a liberal construction, in order to 

effectuate the purposes of the legislature, 

or to advance the remedy intended, or to 

accomplish the object sought, and all 

matters fairly within the scope of such a 

statute be included, even though outside 

the letter, if within its spirit or reason."  
 

 32.  To a similar effect is the 

observation made by Blackstone in 

Construction and Interpretation of 

Laws8, by stating as under:- 
 

 "It may also be stated generally that 

the courts are more disposed to relax the 

severity of this rule (which is really a rule 

of strict construction) in the case of 

statutes obviously remedial in their nature 

or designed to effect a beneficent 

purpose."  
 

 33.  In the context of beneficial 

construction as a principle of 

interpretation, it has been observed in 

Maxwell on The Interpretation of 

Statutes9 as follows:- 
 

 "...where they are faced with a choice 

between a wide meaning which caries out 

what appears to have been the object of 

the legislature more fully, and a narrow 

meaning which carries it out less fully or 

not at all, they will often choose the 

former. Beneficial construction is a 

tendency, rather than a rule."  

 34.  Further, in the same treatise, in 

the context of industrial legislation, it has 

been stated as follows:- 
 

 "Industrial legislation provides a 

fruitful field for the application of the 

tendency towards beneficial 

construction..."  
 

 35.  The principle of applying a 

liberal construction to a labour welfare 

legislation was emphasised in the case of 

Workmen of M/s Firestone Tyre & 

Rubber Company of India Pvt. Ltd. Vs. 

Management & Ors.10 where in the 

context of the provisions of the Industrial 

Disputes Act, 1947, it was observed as 

follows:- 
 

 "35. ...We are aware that the Act is a 

beneficial piece of legislation enacted in 

the interest of employees. It is well settled 

that in construing the provisions of a 

welfare legislation, courts should adopt, 

what is described as a beneficent rule of 

construction. If two constructions are 

reasonably possible to be placed on the 

section, it follows that the construction 

which furthers the policy and object of the 

Act and is more beneficial to the 

employees, has to be preferred..."  
 

 36.  The mode of interpretation of a 

social welfare legislation, in the context 

of the provisions of the Industrial 

Employment (Standing Orders) Act, 

1946, came up for consideration in the 

case of B.D. Shetty & Ors. Vs. CEAT 

Ltd. & Anr.11, and it was held as 

follows:- 
 

 "12. ...a beneficial piece of 

legislation has to be understood and 

construed in its proper and correct 

perspective so as to advance the 
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legislative intention underlying its 

enactment rather than abolish it. 

Assuming two views are possible, the 

one, which is in tune with the legislative 

intention and furthers the same, should be 

preferred to the one which would frustrate 

it."  
 

 37.  The principle of applying a liberal 

construction to a beneficial legislation having 

a social welfare purpose was reiterated in the 

context of the P.G. Act, 1972 in the case of 

Allahabad Bank & Anr. Vs. All India 

Allahabad Bank Retired Employees 

Association12, and it was observed as 

follows:- 
 

 "16. ...Remedial statutes, in 

contradistinction to penal statutes, are known 

as welfare, beneficent or social justice oriented 

legislations. Such welfare statutes always 

receive a liberal construction. They are 

required to be so construed so as to secure the 

relief contemplated by the statute. It is well 

settled and needs no restatement at our hands 

that labour and welfare legislation have to be 

broadly and liberally construed having due 

regard to the Directive Principles of State 

Policy. The Act with which we are concerned 

for the present is undoubtedly one such 

welfare oriented legislation meant to confer 

certain benefits upon the employees working 

in various establishments in the country."  
 

 38.  A similar view was taken with 

regard to adopting the beneficial rule of 

construction in respect of social welfare 

legislation, particularly in the context of the 

P.G. Act, 1972 in the case of Jeewanlal Ltd. 

& Ors. Vs. Appellate Authority under the 

Payment of Gratuity Act & Ors.13, wherein 

it was stated as follows:- 
 

 "11. In construing a social welfare 

legislation, the court should adopt a 

beneficent rule of construction ; and if a 

section is capable of two constructions, 

that construction should be preferred 

which fulfils the policy of the Act, and is 

more beneficial to the persons in whose 

interest the Act has been passed..."  
 

 39.  Reference may also be had to the 

case of Bharat Singh Vs. Management 

Of New Delhi Tuberculosis Centre, 

New Delhi & Ors.14, where purposive 

interpretation safeguarding the rights of 

have-nots was preferred to a literal 

construction in interpreting a welfare 

legislation, and it was held as follows:- 
 

 "11. ...the court has to evolve the 

concept of purposive interpretation which 

has found acceptance whenever a 

progressive social beneficial legislation is 

under review. We share the view that 

where the words of a statute are plain and 

unambiguous effect must be given to 

them. Plain words have to be accepted as 

such but where the intention of the 

legislature is not clear from the words or 

where two constructions are possible, it is 

the court's duty to discern the intention in 

the context of the background in which a 

particular Section is enacted. Once such 

an intention is ascertained the courts have 

necessarily to give the statute a purposeful 

or a functional interpretation. Now, it is 

trite to say that acts aimed at social 

amelioration giving benefits for the have-

nots should receive liberal construction. It 

is always the duty of the court to give 

such a construction to a statute as would 

promote the purpose or object of the Act. 

A construction that promotes the purpose 

of the legislation should be preferred to a 

literal construction. A construction which 

would defeat the rights of the have-nots 

and the underdog and which would lead 

to injustice should always be avoided..."  
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 40.  In the case at hand, the 

respondent-workman having been 

directed to be reinstated on the post of 

conductor with the petitioner-Corporation 

w.e.f. 02.06.1992 in terms of the award 

dated 27.05.1995 passed by the Labour 

Court in Adjudication Case No.34 of 

1993 and the said award having been 

confirmed vide judgment dated 

07.02.2013 passed by this Court in Writ-C 

No.34125 of 1995 with the only 

modification that back wages were 

reduced to half of what had been granted, 

and the workman subsequently having 

attained the age of superannuation, the 

order passed by the Controlling Authority 

allowing the claim for payment of gratuity 

after recording a finding that for the 

purposes of payment of gratuity under the 

provisions of the P.G. Act, 1972 what was 

mainly required to be seen was the 

existence of the employer-employee 

relationship, the total length of service 

and the last drawn wages, and the issue as 

to whether the employee had worked on 

daily wages or as a regular employee was 

of no consequence, cannot be faulted 

with. The length of service having been 

held to be admitted between the parties 

the computation of gratuity was made by 

the Controlling Authority on the basis of 

the claim made by the employee with 

regard to the last drawn wages. The 

Appellate Authority having affirmed the 

order passed by the Controlling Authority 

for the self-same reasons the said order 

also requires no interference. 
 

 41.  Counsel for the petitioner has 

not been able to point out any material 

error or irregularity in the orders passed 

by the Controlling Authority and the 

Appellate Authority so as to warrant 

interference in exercise of powers under 

Article 226 of the Constitution of India. 

 42.  No other point was argued by 

the counsel for the petitioner. 
 

 43.  The writ petition lacks merit and 

is accordingly dismissed.  
---------- 
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(Delivered by Hon’ble J.J. Munir, J.)  

 1.  Civil Misc. Writ Petition 

No.62286 of 2009 has been brought by 

the District Education Officer, Hamirpur 

against an order of the Controlling 

Authority, Payment of Gratuity Act, 

1972-cum-Assistant Labour 

Commissioner, U.P., Kanpur Region, 

Kanpur, dated 26.09.2009 passed in P.G. 

Case no.74 of 2007. By the said order, the 

Controlling Authority, Payment of 

Gratuity Act, 1972 (for short, the 

Authority) has ordered the petitioner to 

pay the second respondent-employee 

gratuity in the sum of Rs.1,48,050/- in 

accordance with the provisions of the 

Payment of Gratuity Act, 1972 (for short 

the Act), instead of Section 9(1) of the 

U.P. Basic Education Act, 1972 (for the 

short, the Act of 1972) and Service Rules 

framed thereunder, governing entitlement 

to post retiral benefits for the second 

respondent-employee, a Head Clerk 

employed with the office of the District 

Basic Education Officer, Nagar Kshetra 

Maudaha, District Hamirpur. 
  
 2.  Connected Civil Misc. Writ 

Petition No.9831 of 2019 has been filed 

by the employee, Mohammad Ahmad, 

who is the second respondent in Civil 

Misc. Writ Petition No.62286 of 2009, 

praying that a writ of mandamus be issued 

commanding the Authority to issue a 

recovery certificate against the District 

Basic Education Officer, Hamirpur, who 

is the second respondent in this petition 

and the petitioner in Civil Misc. Writ 

Petition No.62286 of 2009, in compliance 

of the order dated 26.09.2009 passed in 

P.G. Case no.74 of 2007, determining the 

employee's entitlement to gratuity under 

the Act as detailed hereinabove. 
  
 3.  Since both the writ petitions relate 

to validity of the order dated 26.09.2009 



1548                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

passed by the Authority under the Act, 

one assailing its validity and the other 

seeking its enforcement, the two petitions 

have been connected and heard together, 

with Writ - C No.62286 of 2009 being 

treated as the leading petition. 
  
 4.  Heard Sri Kunal Shah holding 

brief of Sri Nand Kishore Singh, learned 

counsel for the petitioner-District Basic 

Education Officer, Hamirpur and Ms. 

Fasiha Fatma, learned counsel appearing 

on behalf of respondent no.2-employee in 

Writ - C No.62286 of 2009; and, Sri 

Ambika Prasad Tewari, learned counsel 

appearing for the petitioner-employee and 

Sri Kunal Shah holding brief of Sri Nand 

Kishore Singh, learned counsel appearing 

on behalf of respondent no.2-District 

Basic Education Officer, Hamirpur in 

Writ - C No.9831 of 2019. 
  
 5.  Parties have exchanged affidavits 

in the leading case and by consent of 

learned counsel appearing for both sides, 

the two petitions have proceeded to 

hearing. 
  
 6.  The facts giving rise to the 

present petition are set out bearing 

reference to the leading case. It is the case 

of the petitioner, District Basic Education 

Officer that the respondent-employee was 

initially appointed on 01.11.1965 as Jalkal 

Store Keeper with the Nagar Palika, 

Maudaha, District Hamirpur. He was 

promoted on 21.12.1970 as Head Clerk in 

the said Nagar Palika, and continued as 

such until 31st July, 1972. Upon 

constitution of the Board of Basic 

Education on 01.08.1972, the second 

respondent-employee was absorbed in the 

services of the Board of Basic Education 

and appointed as In-charge Officer, 

Shiksha, Nagar Kshetra, Maudaha, 

Hamirpur working under the immediate 

control of the District Basic Education 

Officer, Hamirpur. Admittedly, the date 

of birth of the second respondent-

employee entered in his service book is 

10.08.1940. He, therefore, attained the 

age of superannuation upon turning 60, 

and retired from service of the Board of 

Basic Education on 31.08.2000. 

According to the petitioner, on 

06.09.2001, the Regional Assistant Joint 

Director of Education (Basic), Jhansi, 

described as the Competent Authority in 

the matter, passed an order sanctioning 

pension to the second respondent-

employee. The said pension payment 

order has been passed in accordance with 

the applicable Government Orders and is 

addressed to the District Basic Education 

Officer, Hamirpur. It indicates the date of 

commencement of entitlement to pension 

as 01.09.2000. It is the petitioner's further 

case that the second respondent-employee 

is in receipt of regular pension since 

01.09.2000. It is, however, specifically 

urged that upon retirement an employee 

of the petitioner, the Board of Basic 

Education, that is the second respondent, 

is not entitled to payment of gratuity 

under the Act, or Rules framed 

thereunder. The second respondent-

employee asserted his claim to payment 

of gratuity and also leave encashment. 

According to the petitioner, earlier there 

was provision for encashment of earned 

leave, but that was nullified by a certain 

Government Order No.3049/15-5-91-

370/82 dated May, 1992. 
  
 7.  Nevertheless, the second 

respondent-employee filed Civil Misc. 

Writ Petition no.38566 of 2003 seeking to 

enforce his claim regarding leave 

encashment and gratuity. This petition 

was disposed of on 01.09.2003 directing a 
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representation to be made to some 

Authority of the Board of Basic Education 

described as respondent no.3 in the order 

of this Court last mentioned, requiring the 

said Authority to decide the second 

respondent's representation, if made along 

with a certified copy of the order of this 

Court, within three months of its 

presentation, in case the Basic Shikha 

Adhikari had power to decide the question 

about the second respondent's entitlement 

to these post retiral benefits. 
  
 8.  It is claimed by the petitioner that 

the order of this Court dated 01.09.2003 

last mentioned was never served upon the 

District Basic Education Officer. Instead, 

the District Basic Education Officer was 

proceeded in contempt before this Court, 

and shorn of unnecessary detail about 

those proceedings, the District Basic 

Education Officer, Hamirpur, passed an 

order dated 21.06.2004, holding that 

gratuity as well as leave encashment is 

not payable to the second respondent-

employee. 
  
 9.  Disillusioned with the decision of 

the District Basic Education Officer, 

dated 21.06.2004, the second respondent-

employee moved the Authority under the 

Act vide P.G. Case no.74 of 2007. The 

Authority issued notice to the petitioner 

on 16.07.2008 returnable on 13.08.2008 

requiring the petitioner to show cause by 

submitting his reply by the said date, and 

for the determination of the application. 

The petitioner in compliance with the 

notice issued by the Authority, authorized 

the Finance and Accounts Officer in the 

office of the District Basic Education 

Officer, Hamirpur to file a reply and 

contest the matter on behalf of the 

petitioner. The Finance and Accounts 

Officer submitted a reply on 13.08.2008. 

In the said reply, it was asserted in 

substance that the second respondent-

employee was not a workman. He was a 

regular employee in the cadre of Class-III 

with the Board of Basic Education. His 

service conditions were regulated by the 

Act of 1972 and departmental Service 

Regulations, governing post retiral 

benefits. It was asserted that in 

accordance with the Act of 1972 and the 

Service Regulations applicable to the 

second respondent, no gratuity was 

payable to him. Another plea about 

territorial jurisdiction was raised through 

a separate reply, where it was said that the 

Authority had held earlier that territorial 

jurisdiction relating to the District 

Hamirpur vested with the Authority at 

Jhansi, and not with the Authority at 

Kanpur, exercising jurisdiction under the 

Act. 
  
 10.  It may be mentioned here that 

the plea as to territorial jurisdiction was 

not at all urged before this Court at the 

hearing of these writ petitions. The 

challenge was confined to the issue that 

the Act was not at all applicable to the 

petitioner in the matter of entitlement of 

their employees to receive gratuity. It 

was, therefore, argued that the Authority 

went beyond jurisdiction in holding the 

Act to be applicable to the petitioner's 

establishment, and calculating gratuity 

payable to the second respondent in 

accordance with the Act. It was urged that 

the second respondent's entitlement is 

governed by the Act of 1972, whereunder 

a Class-III employee of the Board of 

Basic Education was entitled to receive 

pension, but not gratuity. In substance, the 

contention of the petitioner is that the Act 

is not at all applicable to the petitioner's 

establishment, and would not enure to the 

benefit of the second respondent-
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employee, entitling him to gratuity as 

ordered by the Authority. 
  
 11.  The applicability of the Act to an 

employer is governed by Section 1(3) 

thereof, which reads: 
  
  "1.Short title, extent, 

application and commencement. -- (1) x 

x x x 
  (2) x x x x 
  (3) It shall apply to-- 
  (a) every factory, mine, oilfield, 

plantation, port and railway company; 
  (b) every shop or establishment 

within the meaning of any law for the 

time being in force in relation to shops 

and establishments in a State, in which ten 

or more persons are employed, or were 

employed, on any day of the preceding 

twelve months; 
  (c) such other establishments or 

class of establishments, in which ten or 

more employees are employed, or were 

employed, on any day of the preceding 

twelve months, as the Central 

Government may, by notification, specify 

in this behalf. 
  [(3-A) x x x x 
  (4) x x x x" 
                                  (Emphasis by Court) 
  
 12.  The other important provision 

that governs the question, whether the Act 

would apply to the employer, vis-a-vis, 

the claimant-employee are the provisions 

of Section 2(e) of the Act, that define an 

employee. The provisions of Section 2(e) 

of the Act are extracted infra: 
  
  "2. Definitions.--In this Act 

unless the context otherwise requires,-- 
  (a) x x x x  
  (b) x x x x 
  (c) x x x x 

  (d) x x x x 
  (e) "employee" means any 

person (other than an apprentice) who is 

employed for wages, whether the terms of 

such employment are express or implied, 

in any kind of work, manual or otherwise, 

in or in connection with the work of a 

factory, mine, oilfield, plantation, port, 

railway company, shop or other 

establishment to which this Act applies, 

but does not include any such person who 

holds a post under the Central 

Government or a State Government and is 

governed by any other Act or by any rules 

providing for payment of gratuity; 
  (f) x x x x  
  (g) x x x x 
  (h) x x x x  
  (i) x x x x 
  (j) x x x x 
  (m) x x x x 
  (n) x x x x 
  (o) x x x x 
  (p) x x x x 
  (q) x x x x 
  (r) x x x x 
  (s) x x x x" 
                                  (Emphasis by Court) 
  
 13.  It is the submission of Mr. Kunal 

Shah, learned counsel appearing on behalf 

of the petitioner, that the Act does not 

apply to the petitioner, who is an officer 

of the Board of Basic Education, and 

represents that establishment, which is 

incorporated under the Act of 1972. He 

submits that the Board of Basic Education 

performs sovereign functions as 

distinguished from commercial functions. 

It is urged by Mr. Shah that the words of 

Section 3(1)(a) of the Act are express, 

which in no way could be held referable 

to an employer, like the petitioner. Again, 

he submits that Clause (c) of sub-Section 

(3) of Section 1 of the Act also make it 
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explicit that every establishment, or class 

of establishments not covered by Clause 

(a) or (b) of sub-Section (3) of Section 1, 

may be brought under the regime of the 

Act, provided they employ ten or more 

employees, or in the past, have employed 

that number in the preceding twelve 

months, but this extended application of 

the Act, would govern only such 

establishments which the Central 

Government may specify by notification 

in this behalf, to borrow the phraseology 

of the statute. Mr. Shah has urged that 

Clause (b) of sub-Section (3) of Section 1, 

last mentioned comes closest to rendering 

the petitioner vulnerable, but the said 

Clause also does not take a sovereign 

establishment like the petitioner, in its 

fold. 

  
 14.  It is further submitted by the 

learned counsel for the petitioner that the 

words, "every shop or establishment 

within the meaning of any law for the 

time being in force in relation to shops 

and establishments in a State", are of 

considerable significance. It is Mr. Shah's 

contention that the words, "shop or 

establishment", carry a definitive 

connotation, which is not decisively 

determined by the word 'or', that separates 

them. In his submission, it is not decisive 

to determine the connotation of 

'establishment' whether the word 'or' 

really means an 'and'; not whether that 'or' 

is conjunctive or disjunctive, but the real 

legislative intent is to be discerned on the 

basis of an altogether different principle. 

Mr. Shah submits that the word 

'establishment' occurring after the word 

'shop' bears reference to a shop like 

establishment, a commercial 

establishment as distinguished from an 

establishment performing a sovereign 

function. According to him, this inference 

is based on a well established cannon of 

statutory construction. It is the principle 

of noscitur a sociis. It is urged by the 

learned counsel that the word 

'establishment' in the context where it has 

been placed, and the fact that it occurs 

after the word 'shop', which is a specific 

word, would confine the otherwise wide 

and generic import of the word 

'establishment', in the sense that it would 

have to be understood as an 

establishment, that has the likeness of a 

shop. According to Mr. Shah, there is 

nothing said in the statute, that may 

suggest that the word 'establishment' is to 

be understood in the widest import of the 

word so as to take in its fold all the 

myriad kinds of establishments, whatever 

be the essential nature of their activity. He 

elaborates on that contention to submit 

that in the absence of a definitive 

indicator to be found in Clause (b) of sub-

Section (3) of Section 1 of the Act, from 

which the meaning of the word 

'establishment' there, may be inferred to 

be its use in the most generic sense of it, 

one has to fall back upon the rule of 

noscitur a sociis. It is his submission that 

the principle only means that a word in a 

statute is to be understood by the 

company it keeps. The submission further 

proceeds that the word 'establishment' if 

not understood by application of the 

principle last mentioned, would take 

within its fold, the most sovereign of 

establishments, including the 

Government. This, in the submission of 

Mr. Shah, cannot be the legislative intent. 

He, therefore, moots a restricted meaning 

to be placed on the word 'establishment', 

that is conditioned by its immediate 

predecessor, separated by just a 

conjunction, that is the word 'shop'. 

Learned counsel for the petitioner in 

support of his contention, that the word 
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'establishment' must be read conditioned 

by the word 'shop', by applying the 

principle of noscitur a sociis, has relied 

upon the decision of the Supreme Court in 

Rohit Pulp and Paper Mills Ltd. vs. 

CCE1. In the said decision, explaining 

the principle of noscitur a sociis, it was 

said by their Lordships thus: 
  
  "12. The principle of statutory 

interpretation by which a generic word 

receives a limited interpretation by reason 

of its context is well established. In the 

context with which we are concerned, we 

can legitimately draw upon the "noscitur a 

sociis" principle. This expression simply 

means that "the meaning of a word is to 

be judged by the company it keeps." 

Gajendragadkar, J. explained the scope of 

the rule in State of Bombay v. Hosptial 

Mazdoor Sabha [(1960) 2 SCR 866 : AIR 

1960 SC 610 : (1960) 1 LLJ 251] in the 

following words: (SCR pp. 873-74) 
  "This rule, according to 

Maxwell, means that, when two or more 

words which are susceptible of analogous 

meaning are coupled together they are 

understood to be used in their cognate 

sense. They take as it were their colour 

from each other, that is, the more general 

is restricted to a sense analogous to a less 

general. The same rule is thus interpreted 

in "Words and Phrases" (Vol. XIV, p. 

207): "Associated words take their 

meaning from one another under the 

doctrine of noscitur a sociis, the 

philosophy of which is that the meaning 

of a doubtful word may be ascertained by 

reference to the meaning of words 

associated with it; such doctrine is 

broader than the maxim ejusdem generis". 

In fact the latter maxim "is only an 

illustration or specific application of the 

broader maxim noscitur a sociis". The 

argument is that certain essential features 

of attributes are invariably associated with 

the words "business and trade" as 

understood in the popular and 

conventional sense, and it is the colour of 

these attributes which is taken by the 

other words used in the definition though 

their normal import may be much wider. 

We are not impressed by this argument. It 

must be borne in mind that noscitur a 

sociis is merely a rule of construction and 

it cannot prevail in cases where it is clear 

that the wider words have been 

deliberately used in order to make the 

scope of the defined word 

correspondingly wider. It is only where 

the intention of the legislature in 

associating wider words with words of 

narrower significance is doubtful, or 

otherwise not clear that the present rule of 

construction can be usefully applied. It 

can also be applied where the meaning of 

the words of wider import is doubtful; 

but, where the object of the legislature in 

using wider words is clear and free of 

ambiguity, the rule of construction in 

question cannot be pressed into service." 
  This principle has been applied 

in a number of contexts in judicial 

decisions where the court is clear in its 

mind that the larger meaning of the word 

in question could not have been intended 

in the context in which it has been used. 

The cases are too numerous to need 

discussion here. It should be sufficient to 

refer to one of them by way of illustration. 

In Rainbow Steels Ltd. v. CST [(1981) 2 

SCC 141 : 1981 SCC (Tax) 90] this Court 

had to understand the meaning of the word 

''old' in the context of an entry in a taxing 

traffic which read thus: 
  "Old, discarded, unserviceable 

or obsolete machinery, stores or vehicles 

including waste products......" 
  Though the tariff item started 

with the use of the wide word ''old', the 
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court came to the conclusion that "in 

order to fall within the expression ''old 

machinery' occurring in the entry, the 

machinery must be old machinery in the 

sense that it has become non-functional or 

non-usable". In other words, not the mere 

age of the machinery, which would be 

relevant in the wider sense, but the 

condition of the machinery analogous to 

that indicated by the words following it, 

was considered relevant for the purposes 

of the statute. 
  13. The maxim of noscitur a 

sociis has been described by Diplock, C.J. 

as a "treacherous one unless one knows 

the societas to which the socii belong" 

(vide Letang v. Cooper [(1965) 1 QB 232 

: (1964) 2 All ER 929] ). The learned 

Solicitor General also warns that one 

should not be carried away by labels and 

Latin maxims when the words to be 

interpreted is clear and has a wide 

meaning. We entirely agree that these 

maxims and precedents are not to be 

mechanically applied; they are of 

assistance only insofar as they furnish 

guidance by compendiously summing up 

principles based on rules of common 

sense and logic. As explained in CCE v. 

Parle Exports (P) Ltd. [(1989) 1 SCC 345, 

357 : 1989 SCC (Tax) 84] and Tata Oil 

Mills Co. Ltd. v. CCE [(1989) 4 SCC 541, 

545-46 : 1990 SCC (Tax) 22] in 

interpreting the scope of any notification, 

the court has first to keep in mind the 

object and purpose of the notification. All 

parts of it should be read harmoniously in 

aid of, and not in derogation of, that 

purpose. In this case, the aim and object 

of the notification is to grant a concession 

to small scale factories which 

manufacture paper with unconventional 

raw materials. The question naturally 

arises: Could there have been any 

particular object intended to be achieved 

by introducing the exceptions set out in 

the proviso? Instead of proceeding on the 

premise that it is not necessary to look for 

any reason in a taxing statute, it is 

necessary to have a closer look at the 

wording of the proviso. If the proviso had 

referred only to ''coated paper', no special 

object or purpose would have been 

discernible and perhaps there would have 

been no justification to look beyond it and 

enter into a speculation as to why the 

notification should have thought of 

exempting only ''coated paper' 

manufactured by these factories from the 

purview of the exemption. But the 

notification excepts not one but a group of 

items. If the items mentioned in the group 

were totally dissimilar and it were 

impossible to see any common thread 

running through them, again, it may be 

permissible to give the exceptions their 

widest latitude. But when four of them -- 

undoubtedly, at least three of them -- can 

be brought under an intelligible 

classification and it is also conceivable 

that the government might well have 

thought that these small scale factories 

should not be eligible for the concession 

contemplated by the notification where 

they manufacture paper catering to 

industrial purposes, there is a purpose in 

the limitation prescribed and there is no 

reason why the rationally logical 

restriction should not be placed on the 

proviso based on this classification. In our 

view, the only reasonable way of 

interpreting the proviso is by 

understanding the words ''coated paper' in 

a narrower sense consistent with the other 

expressions used therein." 
  
 15.  Learned counsel for the 

petitioner has further submitted that the 

Board of Basic Education, which is a 

statutory body established under the Act 
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of 1972, falls generally within the class of 

an establishment that would be considered 

by the law to be a statutory body. He has 

drawn the attention of the Court to the 

fact that the petitioner's are not an 

establishment, or part of a class of 

establishments employing ten or more 

employees, which the Central 

Government has, by its notification 

specified in this regard under Section 1 

(3) (c) of the Act. Mr. Kunal Shah, has 

drawn the attention of the Court to some 

eight notifications issued by the Central 

Government in exercise of their powers 

under Clause (c) of sub-section(3) of 

Section 1 of the Act, that refer to various 

establishments, specifically by name or by 

reference to there class, to which the 

application of the Act has been extended. 

None of those notifications bear 

reference, in the submission of learned 

counsel for the petitioner, to a statutory 

body as a class, or specifically in some 

manner, indicating that the application of 

the Act is extended to the petitioner. 
  
 16.  This submission of learned 

counsel for the petitioner about the 

petitioner being covered under Clause (c) 

of sub-section (3) of Section1, can be 

straightaway disposed of without much to 

be examined about the issue, inasmuch as 

none of the notifications issued under the 

Act, even remotely apply to a statutory 

body, like the Board of Basic Education. 
  
 17.  Ms. Fasiha Fatma, and Mr. 

Ambika Prasad Tiwari, learned counsel 

appearing for respondent No.2-employee 

have also not brought to the notice of this 

Court any notification under Section 

1(3)(c) of the Act, extending its 

application to the petitioner specifically or 

by reference to a class, which may include 

the petitioner. Both learned counsel 

representing the employee do not dispute 

this submission of learned counsel for the 

petitioner. This Court is, therefore, of 

opinion that the Act has not been 

extended in its application to the Board of 

Basic Education, by a notification of the 

Central Government issued under Section 

1(3)(c) of the Act. This clearly confines 

the question about applicability of the Act 

to the petitioner-Board, to be determined 

with reference to Clause (b) of sub-

section (3) of Section 1 of the Act, alone. 
  
 18.  In this regard, learned counsel 

for the petitioner has placed reliance upon 

the decision of a Division Bench of this 

Court in High Court Bar Association, 

Allahabad Vs. Deputy Labour 

Commissioner, Allahabad and others2, 

where speaking for the Division Bench, it 

was held by M.Katju, J. (as His Lordship 

then was of the High Court): 
  
  "6. As regard clause (b) of 

Section 1(3) this too will not apply 

because this relates to a shop or 

establishment within the meaning of any 

law for the time being in force in relation 

to shops and establishments in the State. 

In U.P., this law is the U.P. Dookan Aur 

Vanijya Adhishthan Adhiniyam, 1962. 

The High Court Bar Association, 

Allahabad is not a shop or establishment 

which comes within the purview of the 

aforesaid U.P. Act, 1962."  
  
 19.  Learned counsel for the 

petitioner has depended upon this view of 

their Lordships of the Division Bench 

with much emphasis to submit that the 

earlier part of his contention, applying the 

principle of noscitur a sociis, accords 

with the aforesaid view of their Lordships 

where they have interpreted the word 

establishment in the same genre as the 



2 All. District Basic Education Officer Vs Niyantrak Pradhikari Anutoshik Bhugtan Adhiniyam 1972 & Anr.  1555 

word "shop", though without referring to 

the principle last mentioned. Learned 

counsel for the petitioner has also placed 

reliance upon a Division Bench decision 

of this Court in Ms. Usha Hamilton and 

another Vs. State of U.P.3, where it was 

held thus: 

  
  "8. On behalf of the petitioner 

no.1 reliance is placed upon certain 

provisions of the Payment of Gratuity Act 

to show that in the event of an employee 

having no "Family" within the meaning of 

the said Act gratuity payable to a 

particular employee shall be paid to his or 

her nominee. To get over Rule 4 of the 

Rules, section 14 of the Payment of 

Gratuity, which gives an overriding effect 

to the provisions of the said Act and over 

other enactment, has been pressed into 

service. There may be some force in the 

contention of the learned counsel if the 

Payment of Gratuity Act was applicable 

to the case of Miss Elias. Our reading of 

the said Act shows that it has no 

application to her. The preamble of the 

Payment of Gratuity Act, 1972, sets out 

that it has been enacted to provide for a 

scheme for the payment of gratuity to 

employees engaged in factories, mines, 

oilfields, plantations, ports, railway 

companies, shop or other establishments. 

Sub-section (3) of Section 1 makes it 

clear that the Act shall apply to (a) 

factory, mines, etc. (b) other shop or 

establishment and (c) such other 

establishments or class of establishments 

in which 10 or more persons are 

employed, or were employed, on any day 

of the preceding twelve months, as the 

Central Government may, by notification, 

specify in this behalf. If at all, the 

provisions of sub-section 1(3)(c) of the 

Act alone may have some relevance. 

However, we are clear that even that sub-

section had no application to the College 

wherein Miss. Elias was surviving as a 

teacher. The preamble coupled with the 

provisions of section 1(3) of the Act 

makes it crystal clear that the Payment of 

Gratuity Act, 1972 is applicable only to 

commercial and industrial establishment." 
                                  (Emphasis by Court) 
  
 20.  Learned counsel for the 

petitioner has drawn the attention of the 

Court to the concluding lines in 

paragraph-8 of the report to submit that 

their Lordships of the Division Bench in 

the said case again, read Section 1(3)(b) 

of the Act in a manner where without 

specifically referring to the principle of 

noscitur a sociis, they read the word 

establishment conditioned by the specific 

word "shop" to hold that it connotes a 

commercial and industrial establishment. 
  
 21.  Learned counsel appearing for 

the employees, on the other hand, have 

disputed the aforesaid submission 

advanced on behalf of the petitioner. It is 

their contention that the word 

establishment employed under clause (b) 

of sub-section (3) of Section 1 of the Act, 

is in no way conditioned by the word 

"shop" which carries a disjunctive "or" 

between the two. In their submission, read 

as a whole, Section 1(3)(b) would show 

that the word "or" is to be read as "and". It 

is not conjunctive but disjunctive. The 

word establishment has been used in its 

widest generic sense, completely 

independent of the word "shop". It is the 

submission of learned counsel for 

respondent No.2-employee that the 

'establishment' envisaged under Section 

1(3)(b) would be any kind of 

establishment, not necessarily commercial 

or industrial. Confining the scope of the 

word establishment by reading it ejusdem 
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generis with the word "shop", or by 

applying the more settled principles of 

noscitur a sociis would lead to bogging 

down the statute and result in curtailing 

its application to subjects, to which the 

legislature intended it to apply. It is their 

submission that there is absolutely 

nothing to suggest upon a reading of the 

provisions of Section 1(3)(b) of the Act, 

that may lend itself to the kind of a 

restricted meaning being given to the 

word 'establishment' in terms urged by 

learned counsel for the petitioner. 
  
 22.  This Court has carefully 

considered the rival submissions 

advanced. 
  
 23.  The question whether the word 

establishment has been used in a restricted 

sense, conditioned by the word "shop", to 

mean that establishments commercial 

alone fall within the mischief of Section 

1(3)(b) of the Act, or the word 

establishment followed by the words, 

"within the meaning of any law for the 

time being in force in relation to shops 

and establishment in a State", are to be 

read considering "establishment" free 

from the shadows of it being a 

commercial one and in its widest sense, 

was considered by their Lordships of the 

Supreme Court in State of Punjab Vs. 

Labour Court, Jullunder and Others4. 

In State of Punjab Vs. Labour Court, 

Jullunder (supra), their Lordships were 

confronted with this question in the 

context of facts where employees of a 

certain "Hydle Upper Bari, Doab 

Construction Project", undertaken by the 

Hydle Department of the Government of 

Punjab, moved the Labour Court for 

payment of gratuity upon retrenchment, 

when the project came to an end. The 

claim was considered by the Labour 

Court, under Section 33-C(2) of the 

Industrial Disputes Act, 1947. The claim 

was granted, holding the employees 

entitled to gratuity. It was contended that 

the employers were an industrial 

establishment within the meaning of 

Section 2(ii)(g) of the Payment of Wages 

Act, as held by the Labour Court, and 

that, according to the parties in that case, 

the question was required to be examined 

with reference to Section 1(3)(b) of the 

Act alone. In the aforesaid context, it was 

held in the State of Punjab Vs. Labour 

Court, Jullunder (supra) thus: 
  
  "3. ............According to the 

parties, it is clause (b) alone which needs 

to be considered for deciding whether the 

Act applies to the Project. The Labour 

Court has held that the Project is an 

establishment within the meaning of the 

Payment of Wages Act, Section 2(ii)(g) of 

which defines an "industrial 

establishment" to mean any 

"establishment in which any work relating 

to the construction development or 

maintenance of buildings, roads, bridges 

or canals, relating to operations connected 

with navigation, irrigation or the supply 

of water, or relating to the generation, 

transmission and distribution of electricity 

or any other form of power is being 

carried on". It is urged for the appellant 

that the Payment of Wages Act is not an 

enactment contemplated by Section 

1(3)(b) of the Payment of Gratuity Act. 

The Payment of Wages Act, it is pointed 

out, is a Central enactment and Section 

1(3)(b), it is said, refers to a law enacted 

by the State Legislature. We are unable to 

accept the contention. Section 1(3)(b) 

speaks of "any law for the time being in 

force in relation to shops and 

establishments in a State". There can be 

no dispute that the Payment of Wages Act 
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is in force in the State of Punjab. Then, it 

is submitted, the Payment of Wages Act is 

not a law in relation to "shops and 

establishments". As to that, the Payment 

of Wages Act is a statute which, while it 

may not relate to shops, relates to a class 

of establishments, that is to say, industrial 

establishments. But, it is contended, the 

law referred to under Section 1(3)(b) must 

be a law which relates to both shops and 

establishments, such as the Punjab Shops 

and Commercial Establishments Act, 

1958. It is difficult to accept that 

contention because there is no warrant for 

so limiting the meaning of the expression 

"law" in Section 1(3)(b). The expression 

is comprehensive in its scope, and can 

mean a law in relation to shops as well as, 

separately, a law in relation to 

establishments, or a law in relation to 

shops and commercial establishments and 

a law in relation to non-commercial 

establishments. Had Section 1(3)(b) 

intended to refer to a single enactment, 

surely the appellant would have been able 

to point to such a statute, that is to say, a 

statute relating to shops and 

establishments, both commercial and non-

commercial. The Punjab Shops and 

Commercial Establishments Act does not 

relate to all kinds of establishments. 

Besides shops, it relates to commercial 

establishments alone. Had the intention of 

Parliament been, when enacting Section 

1(3)(b), to refer to a law relating to 

commercial establishments, it would not 

have left the expression "establishments" 

unqualified. We have carefully examined 

the various provisions of the Payment of 

Gratuity Act, and we are unable to discern 

any reason for giving the limited meaning 

to Section 1(3)(b) urged before us on 

behalf of the appellant. Section 1(3)(b) 

applies to every establishment within the 

meaning of any law for the time being in 

force in relation to establishments in a 

State. Such an establishment would 

include an industrial establishment within 

the meaning of Section 2(ii)(g) of the 

Payment of Wages Act. Accordingly, we 

are of opinion that the Payment of 

Gratuity Act applies to an establishment 

in which any work relating to the 

construction, development or maintenance 

of buildings, roads, bridges or canals, or 

relating to operations connected with 

navigation, irrigation or the supply of 

water, or relating to the generation, 

transmission and distribution of electricity 

or any other form of power is being 

carried on. The Hydel Upper Bari Doab 

Construction Project is such an 

establishment, and the Payment of 

Gratuity Act applies to it." 
                                  (Emphasis by Court) 
  
 24.  A reading of the part of their 

Lordships decision in State of Punjab 

Vs. Labour Court, Jullunder (supra), 

extracted above, shows an authoratative 

and explicit exposition of law, that the 

word establishment is to be given its 

widest meaning, without restricting its 

scope to commercial establishments. No 

further illustration is required on the 

reasoning about it, in view of what their 

Lordships have held in the said decision. 

It must, however, be remarked that the 

fact that in State of Punjab Vs. Labour 

Court, Jullunder (supra), the word 

establishment was construed to include 

industrial establishments, is in no way 

indicative of an intent to confine the word 

'establishment' to mean commercial and 

industrial establishments. It is only that in 

that case the question was about the 

applicability of the Act to an industrial 

establishment, under Section 1(3)(b), that 

led to a mention of industrial 

establishments alone, in the decision of 
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their Lordships. However, the principle 

enunciated there is clear which, in no 

way, can be confined to industrial 

establishments alone. It may be 

mentioned that the decision of the 

Supreme Court in State of Punjab Vs. 

Labour Court, Jullunder (supra), was 

not brought to the notice of their 

Lordships of the Division Bench in Ms. 

Usha Hamilton (supra), or the Division 

Bench of this Court in High Court Bar 

Association, Allahabad (supra). 
  
 25.  About the said issue, a judgment 

of the Karnataka High Court in Regional 

Provident Fund Commissioner, 

Bangalore Vs. Regional Labour 

Commissioner (Central) and others5, 

may be referred to with profit. In the said 

decision, the question arose whether the 

respondent-employee, who was a Upper 

Division Clerk in the establishment of the 

Regional Provident Fund Commissioner, 

Bangalore, and had resigned after 

rendering nine years and nine months of 

service, was entitled to gratuity calculated 

in accordance with the provisions of the 

Act. The employee moved the Authority 

under the Act, who allowed his claim and 

the employer's appeal was dismissed. In 

the context of the said facts, it was held 

thus: 

  
  "5. In order to appreciate the 

contention, it is necessary to extract the 

relevant part of Section 1(3). It reads: 
  "1.(3) It shall apply to- 
  * * * 
  (b) every shop or establishment 

within the meaning of any law for the 

time being in force in relation to shops 

and establishments in a State, in which ten 

or more persons are employed, or were 

employed, on any day of the preceding 

twelve months." 

  As can be seen from the above 

provision, the Act applies to every 

establishment within the meaning of any 

law for the time being in force in relation 

to such establishments in a State in which 

ten or more persons are employed. There 

is no dispute that more than ten persons 

are employed on the establishment of the 

Provident Fund. The only question for 

consideration is whether it is or it is not 

an establishment within the meaning of 

any law for the time being in force in this 

State in relation to shops and 

establishments. In this State,inter alia, the 

three relevant laws which are in force are 
  (i) Karnataka Shops and 

Establishment Act, 
  (ii) Payment of Wages Act, and 
  (iii) Contract Labour Act. 
  If the establishment of the 

Petitioner fails under the definition of 

establishment under any one of these 

Acts, the provisions of the Act gets 

attracted. The term 'establishment' is 

defined in the Contract Labour 

(Regulation and Abolition) Act, 1970. It 

reads: 
  "(i) Any office or department of 

the Government or a local authority, or; 
  (ii) Any place where any 

industry, trade, business, manufacture or 

occupation is carried on." 
  According to the above 

definition all types of establishments 

including an office fall under the 

definition of the expression 

'establishment'. Therefore, it is difficult to 

agree with the contention of the Petitioner 

that the office of the Petitioner does not 

fall within the meaning of the word 

'establishment'." 
  6. Therefore, if the provisions of 

the Act are attracted, even though there 

are regulations regulating the payment of 

gratuity which are applicable to the 
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petitioner-establishment, the provisions of 

the Act do not get excluded, for, Section 

14 of the Act gives overriding effect to 

the provisions of the Act. See State of 

Punjab v. Labour Court, Jullundur, [1980-

I L.L.N. 39]. Therefore, even if under the 

regulations governing the petitioner-

establishment, a person who has tendered 

resignation is not entitled to gratuity, if 

under the Act he is entitled to it, the same 

cannot be denied. It may be seen that 

under Section 4 of the Act, the criteria for 

entitlement for gratuity is five years or 

more of service and the fact that the 

termination has been brought about by 

resignation, does not matter." 
                                  (Emphasis by Court) 
  
 26.  It may be noticed in connection 

with the aforesaid decision of the 

Karnataka High Court that in order to 

construe the true import of the word 

'establishment', and extending it to 

include any office or department of 

Government, the Court relied upon the 

definition of the word in the Contract 

Labour (Regulations and Abolition) Act, 

1970. The decision does notice the law 

laid down by the Supreme Court in State 

of Punjab vs. Labour Court, Jullunder 

(supra), but does seem to apply the 

reasoning there, in order to give the word 

establishment, a wider meaning as 

indicated on the principles laid down by 

their Lordships in State of Punjab vs. 

Labour Court, Jullunder (supra). This 

question has received the most elaborate 

consideration by a Division Bench of this 

Court in Uttar Pradesh Co-operative 

Union and others Vs. Prabhu Dayal 

Srivastava and others6, where the issue 

arose whether an employee of the 

petitioner-Co-operative Union, would be 

governed by the provisions of the Act, on 

basis that the Co-operative Union would 

be an establishment under Section 1(3)(b) 

of the Act. It was held in Uttar Pradesh 

Co-operative Union (supra) thus: 
 

  "5. We are conscious that the 

Act is a progressive, social and beneficial 

legislation and it has to be interpreted as 

to promote the purpose or object of the 

Act. In such matters the construction that 

promotes the purpose of legislation 

should be preferred rather than just a 

literal construction. Under S. 1(3)(c) the 

relevant clause is "such other 

establishment" in a State in which ten or 

more persons are employed or were 

employed on any day of the preceding 

twelve months. The preceding Cl. 1(3)(b) 

was "every shop or establishment within 

the meaning of any law for the time being 

in force in relation to shops and 

establishment in a State." The word "and" 

even though appears to be conjunction, 

but keeping in view the legislative intent 

and applying elementary principles of 

textual and contextual interpretation it 

appears to have the meaning of "or" and 

has been accordingly, used in a 

disjunctive sense. This preceding clause 

under S. 1(3)(b) to the effect "every shop 

or establishment within the meaning of 

any law for the time being in force in 

relation to shops" has got a complete 

meaning with the establishment pertaining 

to shops. There was no sense in using the 

word "and," a conjunction, and to add 

subsequent clause "establishment in a 

State" in which ten or more persons are 

employed. This obviously indicates that 

subsequent expression "establishment in a 

State" has been used in an independent 

and different sense than the preceding 

clause and has nothing to do with the 

establishment in relation to shops. In our 

opinion the word "and" has been used 

disjuntively to mean "or." We are 
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conscious that the word "or" is antithesis 

of word "and" and the meaning of word 

"and" has to be sparingly interpreted as 

"or." The context of expression has been 

used under Sub-cl. (b) or Sub-cl. (c) of S. 

1(3) of the Act. Keeping in view of the 

intention and purpose of legislation to 

provide gratuity to employees drawing 

wages up to Rs. 270 per month or 

otherwise. The object of the Act can also 

be in brief looked into, which is to the 

following effect: 
  "The Bill provides for payment 

of gratuity to employees drawing wages 

up to Rs. 750 per month in factories, 

plantations, shops, establishments and 

mines, in the event of superannuation, 

retirement, resignation and death or total 

disablement due to accident or disease. 

The quantum of gratuity payable will be 

15 days' wages based on the rate of wages 

last drawn by the employees concerned 

for every completed year of service or 

part thereof in excess of six months 

subject to a maximum of 15 months' 

wages. The term wages means basic 

wages plus dearness allowance." 
  6. In the aforesaid object of the 

Act it has been clearly specified that the 

employees of factories, plantations, shops, 

establishments and mines have been 

separately provided. It means that the 

object of legislation was to provide 

benefit of gratuity to establishments 

independently of shops. 
  7. Much emphasis was laid by 

the learned counsel for petitioner on the 

word "establishment" used in second 

clause after the word "and." the word 

"establishment" is, however, not a defined 

term either under the Act or under the 

General Clauses Act. It is now well-

settled principle that dictionary meaning 

of a word cannot be looked into in case 

the word has been defined statutorily or 

has been judicially defined. But where 

there is no such definition or 

interpretation, the Court can take the aid 

of dictionaries to ascertain the meaning in 

common parlance. In doing so the Court 

must bear in mind that the words are used 

in different sense according to its context 

and the dictionary gives all the meaning 

of a word and the Court would, therefore, 

have to select from the meaning which 

would be relevant to the contest in which 

it has to interpret the words. See State of 

Orissa v. Titaghar Paper Mills Company, 

Ltd. [1985 Supp SCC 280 : A.I.R. 1985 

S.C. 1296]. 
  8. It is better to have some 

dictionary meanings of the word 

"establishment." According to Black's 

Law Dictionary the word "establishment" 

connotes an institute, a place where 

conducted, to settle or fix firmly, place of 

a permanent footing. According to Words 

and Phrases (Permanent Edn.), Vol. 15, 

the word "establishment" means a place 

where one is permanently fixed for 

residence or business, such as an office or 

place of business with its fixtures. Further 

it means an establishment in which 

employee is or was employed. 

"Establishment" means merely something 

established. In Webster's International 

Dictionary the word "establishment" 

means an institute or place of business 

with its fixtures and organized staff. 

Oxford Dictionary defines the term 

"establishment" as organized body of men 

maintained for a purpose. According to 

Bouvier, Law Dictionary the word 

"establishment" connotes that which is 

instituted or established for public or 

private use. 
  9. The word "establish" has also 

been used in Art. 30(1) of the Constitution 

where the provision is that the minority 

whether based on religion or language 
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shall have right to establish and 

administer educational institutions of their 

choice. The word "establishment" under 

Art. 30(1) of the Constitution means to 

bring into existence. See I.S. Aziz Pasha 

v. Union of India [A.I.R. 1968 S.C. 662]. 
  10. In V. Transport [Private), 

Ltd. v. Regional Provident Fund 

Commissioner, Madras[A.I.R. 1965 Mad. 

466], it means been held that the word 

"establishment" has been interpreted to 

mean an organization which employs 

persons, where relationship of employee 

and employer comes into existence. 
  11. We are accordingly of the 

opinion that the word "establishment" as 

used under S. 1(3)(b) or S. 1(3)(c) of the 

Act connotes an organized body of men 

and women employed where the 

relationship of employer and employee 

comes into existence. There could be no 

manner of doubt that petitioner 1 has 

employed a number of employees for a 

purpose, namely, to carry out the duties 

assigned to them for the object for which 

Uttar Pradesh Co-operative Union has 

been established. There is no doubt that 

the provisions of Gratuity Act would 

apply to the employees of petitioner 1." 
  
 27.  This question again fell for 

consideration before a Division Bench of 

the Orissa High Court in Administrator, 

Shree Jagannath Temple, Puri, Vs. 

Jagannath Padhi & Others7. In the said 

decision, the question arose whether the 

term establishment that has not been 

defined under the Act, would apply as 

defined in any law operating in the State 

to include within its ambit a "temple". In 

Administrator, Shree Jagannath 

Temple, Puri (supra), Hon'ble A. 

Pasayat, J. (as His Lordship then was, of 

the High Court) speaking for the Bench 

held: 

   "4. ...........The term 

"establishment" has not been defined in 

the statute. Section 1(3)(b) of the Act 

makes it clear that it applies to every shop 

or establishment within the meaning of 

any law for the time being in force in 

relation to shops and establishment in a 

State, in which ten or more persons are 

employed, or were employed, on any day 

of the preceding twelve months. As 

observed by the Supreme Court in (1980) 

1 SCC 4 : A.I.R. 1979 S.C. 1981 :State of 

Punjab v. The Labour Court, Jullundur; 

Vol. 32 (1990) O.J.D. 42 (S. & 

L)Executive Officer, Cuttack 

Municipality, Cuttack v. Appellate 

Authority under Payment of Gratuity Act-

cum-Labour Commissioner, Orissa (to 

which one of us, Pasayat, J. was a party) 

and O.J.C. Nos. 1129 to 1131 of 1985. 

The Executive Officer, Puri Municipality 

v. Rama Naik etc., disposed of on 30-11-

1990 (to which my Lord the Chief Justice 

was a party), the Act is not restricted to 

only commercial establishments, but to 

establishments within the meaning of any 

law for the time being in force in relation 

to establishments in a State. The question 

that falls for determination, therefore, is 

whether the term "establishment" as 

defined in any law operating in the State 

includes within its ambit a "Temple". The 

authorities under the Act have observed 

that the Industrial Disputes Act and the 

statute relating to shops and commercial 

establishments include "Temple Trust" 

and therefore, the Temple is included 

therein. It would be relevant at this stage 

to refer to a decision of this Court 

reported in 49 (1980) C.L.T. 252'. Gopi 

Chand Agarwala v. State of Orissa, 

wherein the question whether deity is an 

establishment or an undertaking under the 

Orissa Prevention of Land Encroachment 

Act came up for consideration and it was 
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held that deity is neither an establishment 

nor an undertaking within the meaning of 

that Act. It was observed that the word 

"establishment" was not defined in the 

concerned statute and therefore to be 

assigned the common sense meaning; it is 

difficult to conceive that a religious 

institution like a Hindu temple can 

constitute an establishment in the sense 

the words have been used in section 2(e) 

of the Orissa Prevention of Land 

Encroachment Act, 1972. 
  5. According to The Compact 

Edition of the Oxford Engligh Dictionary, 

Volume I, page 897 (Reprinted 1972), 

"establishment" means a public 

institution; a school; a factory; a house of 

business etc. In 1851, D. Wilson in Preh 

Ann, (1863) 11 iv. i. 192 referred to "the 

religious establishment founded at Iona". 

"Establishment" also has been defined to 

be the ecclesiastical system established by 

law. As observed by the Allahabad High 

Court in 1986 (53) F.I.R. 227;Municipal 

Board v. Appellate Authority and Addl 

L.C. to which reference was made by this 

Court in executive Officer, Puri 

Municipality's case (supra), the definition 

of establishment is very wide, and 

keeping in view the objective of the Act, 

it was held that the same is applicable to 

the retired persons of municipalities. 

Keeping in view the laudatory objects of 

the Act, and the same being a part of the 

social justice, this Court observed that the 

legislation was to be applied Liberally and 

a wider meaning was to be given. 
  6. "Gratuity", as observed by the 

Supreme Court in its etymological sense, 

means a gift, especially for services 

rendered or return for favours received. 

See A.I.R. 1970 S.C. 919; Delhi Cloth & 

General Mills Co. Ltd. v. Its Workmen. 

The general Principle underlying the 

gratuity schems is that by their length of 

service, workmen are entitled to claim a 

certain amount as a retiral benefit. See 

A.I.R. 1960 S.C. 251; Indian Home Pipe 

Co. Ltd. v. Its Workman Gratuity has to 

be considered to be an amount paid 

unconnected with any consideration and 

not resting upon it, and has to be 

considered something given freely or 

without recompense. It does not have 

foundation on any legal liability, but upon 

a bounty stemming from appreciation and 

graciousness. Long service carries with it 

expectation of an appreciation from the 

employer and a gracious financial 

assistance to tide over post retiral 

difficulties. Judged in that background, 

we feel that it would be unconscionable to 

keep temple out of the purview of the Act, 

more particularly when opposite party No. 

1, a low paid employees has served the 

temple for a very long span of time." 
                                  (Emphasis by Court) 
  
 28.  The question was considered by 

the Bombay High Court in Poona 

Cantonment Board, Vs. S.K. Das and 

others8, in the context of an employee of 

the Cantonment Board of Poona, who was 

held entitled to gratuity under the Act, 

treating the Cantonment Board to be an 

establishment within the meaning of 

Section 1(3)(b) of the Act. The Board had 

contended that they were not an 

establishment within the meaning of 

Section 1(3)(b) of the Act, and that, 

Section 1(3)(c) of the Act did not apply as 

the notification extending the provisions 

of the Act to local bodies came to be 

issued in the month of January 1982, that 

is to say, before the cause of action arose. 

This issue was examined with reference to 

the provisions of Section 1(3)(b), alone. 
  
 29. In Poona Cantonment Board 

(supra), it was held: 
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   "7. It is difficult to accept 

the contention urged on behalf of the 

petitioner for mere than one reason. In 

(State of Punjab v. The Labour Court, 

Jullundur,)1, (1980) 1 SCC 4 : A.I.R. 

1979 Supreme Court 1981, the Supreme 

Court had an occasion to consider a 

somewhat similar contention. The 

question arose therein as to whether the 

Hydel Department of the Government of 

Punjab, which bad undertaken a 

construction project, in which the 

concerned workmen were employed as 

work-charged employees, answered the 

test in section 1(3)(b) of the Payment of 

Gratuity Act, so as to enable the 

employees to claim gratuity. The State of 

Punjab contended that section 1(3)(b) 

required that the establishment within its 

contemplation most be one "within the 

meaning of any law for the time being in 

force in relation to establishments in a 

State", which meant that it should be an 

establishment within the meaning of a law 

applicable to shops and establishments 

enacted by the State Legislature. This 

contention was emphatically rejected by 

the Supreme Court by pointing out: 
  "It is difficult to accept that 

contention because there is no warrant for 

so limiting the meaning of the expression 

'law' in section 1(3)(b). The expression is 

comprehensive in its scope, and can mean 

a law in relation to shops as well as, 

separately, a law in relation to 

establishments or a law in relation to 

shops and commercial establishments and 

a law in relation to non-commercial 

establishments. Had section 1(3)(b) 

intended to refer to a single enactment, 

surely its appellant would have been able 

to point to such a statute, that is to say, a 

statute relating to shops and 

establishments, both commercial and non-

commercial. The Punjab Shops & 

Commercial Establishments Act does not 

relate to all hinds of establishments. 

Besides shops, it relates to commercial 

establishments clone. Had the intention of 

Parliament been, when enacting section 

1(3)(b), to refer to a law relating to 

commercial establishments, it would not 

have left the expression 'establishments' 

unqualified. We have carefully examined 

the various provisions of the Payment of 

Gratuity Act, and we are unable to discern 

any reason for giving the limited meaning 

to section 1(3)(b) urged before us on 

behalf of the appellant. Section 1(3)(b) 

applies to every establishment within the 

meaning of any law for the time being in 

force in relation to establishments in a 

State. Such an establishment would 

include an industrial establishment within 

the meaning of section 2(ii)(g) of the 

Payment of Wages Act." 
  8. The Supreme Court, 

therefore, held that the Hydel Project run 

by the State of Punjab was an 

establishment falling within section 

1(3)(b) of the Payment of Gratuity Act, 

and, therefore, the workmen were entitled 

to claim gratuity. 
  9. In my view, the reasoning 

adopted by the Supreme Court in the 

judgment in State of Punjab (supra) would 

equally apply to the case of the petitioner. 

The Appellate Authority has taken the 

view that the petitioner's 

offices/establishments would be 

'establishments' within the meaning of the 

Contract Labour (Regulation and 

Abolition) Act, 1970, as defined in 

section 2(1)(e). Interestingly, section 

2(1)(e) of the said Act defines the 

expression 'establishment' as under: 
  "2(i) In this Act unless the 

context otherwise requires,-- 
  ..... 
  (e) "Establishment" means-- 
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  (i) any office or department of 

the Government or a local authority, or 
  (ii) any piece where any 

industry, trade, business, manufacture or 

occupation is carried on;" 
  10. Even a cursory look at 

section 2(1)(e)(ii) is sufficient to lead to 

the conclusion that the establishment 

contemplated thereunder could be an 

establishment of a local authority. It is not 

disputed that the Pune Cantonment Board 

is a local authority, and, therefore, I 

would have thought that there would be 

no difficulty in holding that the 

establishment of the Puns Cantonment 

Board would be an establishment within 

the meaning of section 2(1)(e) of the 

Contract Labour (Regulation end 

Abolition) Act, 1970. 
  11. Mr. Presswala, learned 

Counsel appearing for the petitioner, 

contended that the petitioner-Board does 

not employ any contract labour, and, 

therefore, tits Contract Labour 

(Regulation and Abolition) Act, 1970, 

would not apply to any concerned 

establishment of the Board, as it does not 

qualify under section 1(4)(a). In other 

words, the contention seems to be that, in 

order to made section 1(3)(b) of the 

Payment of Gratuity Act apply, not only 

must the establishment be an 

'establishment' within the meaning of any 

law for the time being in force in relation 

to stops end establishments in the Stats, 

but that such law must also apply to the 

establishment in question. I am afraid, it 

is not possible to accept this contention. 

The only test of applicability prescribed in 

section 1(3)(b) is that the establishment 

must be an 'establishment' within the 

meaning of a specified type of law in the 

State. The section does not prescribe the 

former qualification canvassed by the 

learned Counsel for the petitioner. It is 

irrelevant, therefore, in cay view, whether 

the Contract Labour (Regulation and 

Abolition) Act, 1970, applies to any of the 

petitioner-Board concerned establishment 

or not What may not apply today may 

apply tomorrow, if the Board decides to 

engage 20 or more contract labour. While 

it in true that the application of the 

Contract Labour (Regulation and 

Abolition) Act, 1970, may be determined 

by a voluntary act of the Board in 

engaging the requisite number of contract 

laborr, section 1(3)(b) of the Payment of 

Gratuity Act does not contemplate 

applicability depending upon the volition 

of the employer. All that is necessary 

under section 1(3)(b) is that the 

establishment in question must answer the 

description or definition of an 

"establishment" within the meaning of 

any tow relating to shops end 

establishments which is in force in the 

Stele", nothing mare and nothing less. 

Although the Appellate Authority has also 

relied upon the definition of the 

expression 'establishment' as contained in 

the Bombay Shops & Establishments Act, 

1948, I am not taking the said Act into 

consideration, since, as rightly contended 

by the learned Counsel for the petitioner-

Board, the question whether the 

petitioner's establishments would answer 

the description of the said expression 

defined in that Act, is not free from doubt. 

For the purpose of disposing of the 

present petitions, it is sufficient that we 

concentrate our attention on the Contract 

Labour (Regulation and Abolition) Act, 

1970, which is capable of applying to all 

establishments of local authorities like the 

petitioner-Board. 
  12. Thus, in my view, the 

establishments of the petitioner-Board are 

'establishments' within the meaning of 

section 2(1)(e)(i) of the Contract Labour 
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(Regulation and Abolition) Act, 1970, 

which is a law in force in the State of 

Maharashtra in relation to shops and 

establishments in this State. Thus, the 

qualifying test in section 1(3)(b) being 

satisfied, the Payment of Gratuity Act, 

1972, was applicable, even at the relevant 

time, to the establishments of the 

petitioner-Board, wherein the concerned 

workmen were working." 
  
 30. The question whether the Gujarat 

Labour Welfare Board is an establishment 

within the meaning of Section 1(3)(b) of 

the Act, fell for consideration of the 

Gujarat High Court in (Smt.) Jayaben 

Suryakant Modi Vs. Welfare 

Commissioner & Others9. 
  
 31. In (Smt.) Jayaben Suryakant 

Modi (supra), it was held: 
  "12. The basic facts in both the 

matters are not in dispute. The only 

question which requires consideration is 

as to whether the Gujarat Labour Welfare 

Board is an establishment within the 

meaning of Section 1(3)(b) of the 

Payment of Gratuity Act, 1972. Whereas 

it is clear from definition of the 

'employee' given in Section 2(e) of the 

Payment of Gratuity Act, 1972 and the 

conditions mentioned in Section 4 of the 

Payment of Gratuity Act, 1972 are 

admittedly satisfied factually in case of 

the employees in both these matters, in 

case it is found that the Gujarat Labour 

Welfare Board is an 'establishment' within 

the meaning of Section 1(3)(b), there 

cannot be any difficulty in upholding the 

claim to the entitlement of the gratuity 

with regard to the employees of the 

Gujarat Labour Welfare Board. 
  13. There is no dispute that the 

Gujarat Labour Welfare Board has been 

constituted under the Bombay Labour 

Welfare Fund Act, 1953 and according to 

the provisions of Section 7 this Board 

holds the welfare fund and the same is 

held by the Board as Trustees, the fund 

also vests in the Board. In this view of the 

matter, the Gujarat Labour Welfare Board 

may be a Trust as mentioned in sub-

section (2) of Section 2 of the Bombay 

Shops and Establishments Act, 1948 

dealing with the definition of 'commercial 

establishment'. The Gujarat Labour 

Welfare Board as a Trustee of the fund 

under the Bombay Labour Welfare Fund 

Act, 1953, whether registered or not, 

carries on work in connection with or 

incidental or ancillary thereto whether for 

purposes of gain or not and as such it 

appears that the Gujarat Labour Welfare 

Board is covered under the definition of 

'commercial establishment' as mentioned 

under Section 2(4) of the Bombay Shops 

and Establishments Act, 1948. In the 

alternative, even if it is assumed that the 

Gujarat Labour Welfare Board is not 

covered by the definition of 'commercial 

establishment' as given in Section 2(4) of 

the Bombay Shops and Establishments 

Act, 1948, it is still an establishment 

within the meaning of Section 1(3)(b) of 

the Payment of Gratuity Act because it is 

an establishment within the meaning of 

the law which is in force in relation to 

'establishment' in the State of Gujarat. It is 

not in dispute that various Central Acts, 

which have been enumerated in para 8 in 

the earlier part of the Judgment as pointed 

out by Mr. Bhaya, viz. Contract Labour 

(Regulation & Abolition) Act, 1948, 

Employment Exchange (Compulsory 

Notification of Vacancies) Act, Industrial 

Disputes Act, 1947 and Apprenticeship 

Act are in force in the State of Gujarat 

and that being so, it is an 'establishment' 

within the meaning of the law for the time 

being in force in the State of Gujarat and 
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it is not in dispute that' more than ten 

persons are employed in this Board. The 

use of the word 'and' between the words 

'shops' and 'establishments' is clearly 

disjunctive and it cannot be read to be 

conjunctive and, therefore, it is not 

necessary that such establishment must be 

in relation to shops as well as 

establishments. It can be 'shops' and 

distinctly it can be an 'establishment-and 

yet it would be covered under Section 

1(3)(b) of the Payment of Gratuity Act, 

1972. In State of Punjab v. Labour Court, 

Jullundur (supra) the Supreme Court was 

dealing with a case with reference to the 

Punjab Shops and Establishments Act and 

it has been observed that besides shops it 

relates to commercial establishments also. 

While referring to the provisions of 

Section 1(3)(b) of the Payment of 

Gratuity Act, the Supreme Court has 

observed that had the intention of the 

Parliament been while enacting Section 

1(3)(b) to refer to a law is relating to 

commercial establishments, it would not 

have left the expression 'establishments' 

unqualified. It also observed that it was 

difficult to accept the contention that the 

law referred to under Section 1(3)(b) must 

be a law relating to both the shops and 

establishments such as the Punjab Shops 

and Commercial Establishments Act 

because the Supreme Court found that 

there is no warrant to limit the meaning of 

the expression 'law' in Section 1(3)(b) and 

further that the expression is 

comprehensive in its scope and it can 

mean a law in relation to shops as well as 

separately, a law in relation to 

establishments, or a law in relation to 

shops and commercial establishments and 

a law in relation to non-commercial 

establishments. In view of such a 

categorical pronouncement by the Apex 

35 Court, it is not discernible by any 

reasoning to give a limited meaning to 

Section 1(3)(b) as has been argued by Mr. 

Pandya and I have no hesitation in 

holding that Section 1(3)(b) of the 

Payment of Gratuity Act applies to every 

establishment within the meaning of any 

law for the time being in force in relation 

to establishment in a State and such an 

establishment would also include an 

establishment like Gujarat Labour 

Welfare Board for the purpose of payment 

of the gratuity and the Payment of 

Gratuity Act applies to the Gujarat Labour 

Welfare Board with full force and the 

payment of the gratuity could not be 

denied to the employees of the Gujarat 

Labour Welfare Board on the ground that 

Gujarat Labour Welfare Board is not an 

establishment within the meaning of 

Section 1(3)(b) of the Payment of 

Gratuity Act....." 
  
 32.  In V. Venkateswara Rao, Vs. 

The Chairman/Governing Body, 

S.M.V.M. Polytechnic, Tanuku & 

Ors.10, the polytechnic, who were 

employers imparting education in the 

technical field, were held to be an 

establishment within the meaning of 

Section 1(3)(b) of the Act. 
  
 33.  The same view has been taken 

by a Division Bench of the Andhra 

Pradesh High Court in Smt. D. Lakshmi 

Vs. Andhra Pradesh Agricultural 

University and Anr.11 
  
 34.  This view of the law was echoed 

yet again by a learned Judge of the 

Madras High Court in Habibaa Girls 

Primary School (represented by its 

Manager), Ambur Vs. Smt. Noorinisha 

and Others12, to hold that an educational 

institution like a private unaided school, 

would be covered under the definition of 
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establishment, envisaged under Section 

1(3) of the Act. It must be said here that 

in all decisions relating to educational 

institutions, the Act would apply also by 

virtue of Section 1(3)(c) of the Act, after 

3rd April, 1997, in view of a notification 

issued by the Central Government, 

including Educational Institution in the 

category of establishments to which the 

provisions of the Act would apply, under 

Section 1(3)(c) of the Act. 

  
 35.  The question has recently 

received the attention of their Lordships 

of the Supreme Court in Senior 

Superintendent of Post Offices, Vs. 

Gursewak Singh and Others13, where, 

while examining the question whether a 

Gramin Dak Sewak is an employee within 

the meaning of Section 2(e) of the Act, 

the issue whether the Department of Post 

and Telegraph is an establishment within 

the meaning of Section 1(3)(b) of the Act, 

was considered and answered thus: 

  
  "9. The first issue to be 

determined is whether a Gramin Dak 

Sewak is an 'employee' as per Section 2(e) 

of the 1972 Act, and is entitled to 

payment of Gratuity under this Act? 
  9.1. Section 1(3)(b) of the 1972 

Act applies to every 'establishment' within 

the meaning of "any law" for the time 

being in force. 
  This Court in State of Punjab V. 

Labour Court Jalandhar (1980) 1 SCC 4, 

has held that there is no reason for 

limiting the meaning of the expression 

'law' in Section 1(3)(b) of the 1972 Act. 
  The Postal Department is as an 

establishment under Section 2(k) of the 

Indian Post Office Act, 1898 which reads 

as under: 

 
  "2. Definitions.- 

  (k) the expression "Post Office" 

means the department, established for the 

purposes of carrying the provisions of this 

Act into effect and presided over by the 

Director General. 
                                   (emphasis supplied) 
  The Indian Post Act, 1898 

would fall under the expression 'law' in 

Section 1(3)(b). Consequently, the Post & 

Telegraphs Department would be an 

establishment under the 1972 Act." 

  
 36.  The question, therefore, that the 

word 'establishment' occurring in Section 

1(3)(b) of the Act is not confined in its 

scope to commercial establishments 

alone, or commercial and industrial 

establishments in contradistinction to 

sovereign establishments is no longer res 

integra. Wherever there is an 

establishment within the meaning of any 

law for the time being in force relating to 

establishment in a State, where ten or 

more persons are employed, the Act 

would apply. The establishment here, is 

the Board of Basic Education constituted 

under the Act of 1972. The petitioner, 

District Basic Education Officer, is an 

officer of that establishment at the District 

Headquarters. The Second respondent-

employee is an employee of the Board of 

Basic Education, working under the 

administrative control of the District 

Basic Education Officer. It has nowhere 

been urged, or can be urged that an 

establishment, as large as that of the 

Board of Basic Education, would employ 

less than ten persons, even under the 

petitioner, District Basic Education 

Officer, Hamirpur. The question whether 

the Board of Basic Education is an 

establishment within the meaning of any 

law for the time being in force in relation 

to establishments in a State, to employ the 

phraseology of Section 1(3)(b) of the Act, 
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one has to look to the Act of the 1972. 

The Act of 1972 is definitely law in force 

in the State of Uttar Pradesh, being 

enacted by the State legislature. The Act 

of 1972 defines the 'Board' under Section 

2(c) as follows: 
  
  "Section 2 - Definitions 
  In this Act, unless the context 

otherwise requires-- 
  (a) x x x x 
  (b) x x x x 
  (c) "Board' means the Uttar 

Pradesh Board of Basic Education 

constituted under section 3 ; 
  (d) x x x x 
  (e) x x x x" 
  
 37.  Section 3 of the said Act speaks 

about the constitution of the Board, where 

sub-Section (1) clearly spells it out to be 

an establishment to be brought into 

existence by the State Government by 

notification in the Gazette. Section 3(1) 

reads: 

  
  "Section 3 - Constitution of the 

Board 
  (1) With effect from such date 

as the State Government may, by 

notification in the Gazette, appoint, there 

shall be established a Board to be known 

as the Uttar Pradesh Board of Basic 

Education. 
  (2) x x x x 
  (3) x x x x" 
  
 38.  It is, thus, evident that the Board 

of Basic Education is an establishment 

within the meaning of the Act of 1972, 

which is law for the time being in force in 

the State of Uttar Pradesh. The Board 

being an establishment under a law for the 

time being in force, it clearly falls within 

the mischief of Section 1(3)(b) of the Act. 

The provisions of the Act, would, clearly 

be applicable to the Board and to its 

officers, including the petitioner, District 

Basic Education Officer, an officer of the 

Board. 
  
 39.  At the same time, in order to 

make the Act govern the rights of an 

employee, it is just not enough that it is 

applicable to the employer. It is also 

necessary that the employee should 

qualify for an employee under Section 

2(e) of the Act. A perusal of Section 2(e) 

shows that the Act would apply to any 

person, other than an apprentice, who is 

paid wages and engaged in any kind of 

work, manual or otherwise in an 

establishment to which the Act applies. 

Section 2(e) further requires that once an 

employee falls into the inclusive part of 

the aforesaid provision, he/ she should not 

fall under the excluding part of the 

provision. This is so because the 

provisions of Section 2(e) of the Act 

exclude from the definition of an 

employee, a person otherwise well within 

its fold, in case such person is the holder 

of a post under the Central Government or 

a State Government, and is governed by 

any other Act or by Rules providing for 

payment of gratuity. Thus, 

notwithstanding the applicability of the 

Act to an establishment by virtue of what 

Section 1(3)(b) envisages, an employee of 

the Central Government or a State 

Government, would not be entitled to its 

benefits at all, subject to the condition that 

the post that he holds, is governed by any 

other Act or by Rules, that provide for 

payment of gratuity. Clearly, employees 

of the Central Government or a State 

Government, who are in receipt of 

gratuity under law applicable to them 

relating to gratuity, would not be entitled 

to benefit of the Act. The provisions of 
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Section 2(e) of the Act have a 

clarificatory feature about them. These 

make it explicit that but for the Central 

Government or a State Government vis-a-

vis their employees, who are in receipt of 

gratuity under law or rules applicable to 

them for the purpose, every 

establishment, even if it be an 

establishment of the State created by 

statute and entrusted with very sovereign 

functions, would still be subject to the 

Act. The principle about a body corporate 

entirely owned and controlled by the 

Central Government, that is, just another 

face of the State, or an alterego, that is 

recognized as State to render such 

establishment amenable to the writ 

jurisdiction of this Court, or to other 

obligations of the State as an 

instrumentality of it, has no application 

here. 
  
 40.  There is yet another feature of 

the Act, that would positively displace 

Section 9 of the Act of 1972, or any other 

Rule framed thereunder governing the 

liability to pay gratuity to an employee of 

the petitioner or the Board; that is the 

overriding effect given to the Act, over all 

other laws governing gratuity provided 

under Section 14. Section 14 of the Act 

reads: 
 

   "Section 14 - Act to 

override other enactments, etc.- The 

provisions of this Act or any rule made 

thereunder shall have effect 

notwithstanding anything inconsistent 

therewith contained in any enactment 

other than this Act or in any instrument or 

contract having effect by virtue of any 

enactment other than this Act." 
  
 41.  There is, thus, no scope for the 

provisions of the Act of 1972 to work to 

the exclusion of the Act, as canvassed by 

Mr. Kunal Shah. The submission of the 

learned counsel for the petitioner about 

the inapplicability of the Act to the 

petitioner, in the matter of entitlement to 

gratuity for the second respondent, cannot 

be accepted. The only avenue, that is still 

available to an employer to be relieved of 

his liability under the Act to its 

employees, despite the Act being 

applicable, is Section 5. Section 5 of the 

Act speaks about the power to exempt 

from the operation of the Act. Section 5 

of the Act reads thus: 
  
  "Section 5.Power to exempt.- 

(1) The appropriate Government may, by 

notification, and subject to such 

conditions as may be specified in the 

notification, exempt any establishment, 

factory, mine, oilfield, plantation, port, 

railway company or shop to which this 

Act applies from the operation of the 

provisions of this Act if, in the opinion of 

the appropriate Government, the 

employees in such establishment factory, 

mine, oilfield, plantation, port, railway 

company or shop are in receipt of gratuity 

or pensionary benefits not less favourable 

than the benefits conferred under this Act. 

 
  (2) The appropriate Government 

may, by notification and subject to such 

conditions as may be specified in the 

notification, exempt any employee or 

class of employees employed in any 

establishment, factory, mine, oilfield, 

plantation, port, railway company or shop 

to which this Act applies from the 

operation of the provisions of this Act, if, 

in the opinion of the appropriate 

Government, such employee or class of 

employees are in receipt of gratuity or 

pensionary benefits not less favourable 

than the benefits conferred under this Act. 
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  (3) A notification issued under 

sub-section (1) or sub-section (2) may be 

issued retrospectively a date not earlier 

than the date of commencement of this 

Act, but no such notification shall be 

issued so as to prejudicially, affect the 

interests of any person." 

  
 42.  Under Section 5(1) of the Act, 

the appropriate Government is 

empowered by notification and subject to 

such conditions as may be mentioned in 

the notification, to exempt an 

establishment from the provisions of the 

Act, in case such Government are of 

opinion that the employees of the 

establishment are in receipt of gratuity or 

pensionary benefits, not less favourable 

than what they would be entitled to under 

the Act. It is not that, that the mere 

provisions of post retiral benefits as to 

pension and gratuity that offer better 

terms to an employee, would ipso facto 

work to exempt an establishment from the 

provisions of the Act. The exemption has 

to be expressly granted by the appropriate 

Government, after it forms an opinion that 

pensionary benefits and gratuity under the 

law or rules applicable to an 

establishment, are not less favourable to 

the employee than what he would be 

entitled to under the Act. This decision, 

the appropriate Government, has to 

express through a notification issued for 

the purpose under the provisions of 

Section 5. Appropriate Government is 

defined under Section 2(a) of the Act as 

follows: 
  
  "2. Definitions.--In this Act 

unless the context otherwise requires,-- 
  (a) "appropriate Government" 

means,- 
  (I) in relation to an 

establishment- 

  (a) belonging to, or under the 

control of, the Central Government,  
  (b) having branches in more 

than one State, 
  (c) of a factory belonging to, or 

under the control of, the Central 

Government, 
  (d) of a major port, mine, 

oilfield or railway company, the Central 

Government, 
  (ii) in any other case, the State 

Government; 
  (b) x x x x 
  (c) x x x x 
  (d) x x x x 
  (e) x x x x 
  (f) x x x x 
  (g) x x x x 
  (h) x x x x  
  (i) x x x x 
  (j) x x x x 
  (k) x x x x 
  (l) x x x x 
  (m) x x x x 
  (n) x x x x 
  (o) x x x x 
  (p) x x x x 
  (q) x x x x 
  (r) x x x x 
  (s) x x x x" 
 

  43.  A perusal of the definition 

of appropriate Government clearly shows 

that the Central Government is the 

appropriate Government in relation to 

specified categories of establishments 

under Section 2(a)(i) of the Act, that fall 

into any of its four sub-clauses (a), (b), 

(c), and (d). If the establishment does not 

fall into any of the above mentioned sub-

clauses of Section 2(a)(i), in relation to all 

other establishments, the State 

Government is the appropriate 

Government as a matter of residual 

application.
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  44.  Admittedly, in this case, the 

petitioner has not come up with a plea that 

they have been granted exemption by the 

State Government. Once that is not the case, 

it goes without saying that the petitioner has 

not offered any evidence to substantiate 

such a case. The conclusion is, therefore, 

inescapable that the petitioner is an 

establishment/ part of an establishment, to 

which the Act applies. The Act is in no way 

excluded by operation of Section 9, or any 

other provisions of the Act of 1972. Also, 

the petitioner is not an establishment/ part of 

establishment, that has been exempted 

under Section 5 of the Act. 

  
 45.  In view of these findings, the 

order impugned cannot be held to be 

vitiated for want of jurisdiction in the 

Authority. The order, otherwise also, is in 

no way manifestly illegal or unjust. It, 

thus, calls for no interference under 

Article 226 of the Constitution. 
  
 46.  In the result, the petition fails 

and is dismissed with costs. 
  
 47.  Interim order dated 01.12.2009 

is hereby vacated. 
  
Order on WRIT - C No. - 9831 of 2019 

  
 48.  In view of the orders passed in Writ 

- C No.62286 of 2009 (District Basic 

Education Officer vs. Niyantrak Pradhikari 

Anutoshik Bhugtan Adhiniyam, 1972 And 

Another), no orders are required to be passed 

in this writ petition, which stand consigned to 

the Record subject, of course, to liberty to the 

petitioner of this writ petition, to come up 

again, should that necessity arise. 

 
  49.  There shall be no order as 

to costs. 

 50.  Let this order be communicated by 

the office forthwith to the Controlling 

Authority, Payment of Gratuity Act, 1972-

cum-Assistant Labour Commissioner, U.P., 

Kanpur Region, Kanpur. 
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 13.08.2019 
 

BEFORE 

 
THE HON'BLE RAMESH SINHA, J. 

THE HON’BLE AJIT KUMAR, J. 
 

Writ C- No. 26569 of 2019 
 

Smt. Husna Bano                     ...Petitioner 
Versus 

State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioner: 
Sri Muktesh Kumar Singh.                                         
 
Counsel for the Respondents: 
C.S.C., Sri Baleshwar Chaturvedi. 
 
A. UP Electricity Supply Code, 2005 - 
Electricity connection - Grant of electricity 

connection is in the nature of basic need 
today - Legislature is intended to frame 
rules in manner that such connections to 

tenant or occupiers are not denied - No 
reason to refuse electricity connection in 
the absence of NOC of landlord - Writ 

Petition allowed. (Para 5 & 6) 
 
B. Indemnity Bond - Importance - 

Indemnity bond does not become a 
document of title - Electricity connection 
granted under Indemnity Bond is protected 

by way of declaration given by person 
seeking electricity connection. (Para 6) 
 

Held – 
6. In our considered opinion the Indemnity 
Bond does not become a document of title and 
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declaration in the said bond to the effect that 
petitioner is lessee or otherwise in occupation 

in a proof of his possession. As we have 
already discussed herein above in this 
judgment that the petitioner is residing in the 

capacity of tenant and she has taken plea in 
the civil suit as well as taken plea by way of 
Indemnity Bond that she has filed, we find no 

reason for the electricity department not to 
grant electricity connection. The electricity 
connection granted under the Indemnity Bond 
are clearly protected by way of declaration 

given by the persons seeking electricity 
connection. Moreover, grant of electricity 
connection does not bar an eviction suit by the 

landlord. Therefore, we find no reason for the 
electricity department or the concerned officer 
to refuse electricity connection on the ground 

that the landlord has come up with an 
application that the electricity connection 
should not be given in the absence of no 

objection certificate. 
 
C. Eviction suit - Bar - Grant of electricity 

connection does not bar an eviction suit 
by the landlord. (Para 6) 
 

D. Electricity Act, 2003 - S. 43 (1) - Right 
to get electricity supply - Provision of S. 
43(1) caste an affirmative obligation on 
the distribution licencee to supply 

electricity on an application being moved 
by owner or occupier - It is a statutory 
right to apply for and obtain supply of 

electricity. (Para 7) 
 
Writ Petition allowed (E-1) 

 
Case Relied On:- 

1. Gaurav Sharma Vs St. of U.P. & ors. (Writ-C 

No.8396 of 2018 dated 18.9.2018) 

2. Smt. Sushama Chowdhary Vs U.P. Power 
Corp. Ltd. & ors. (Misc. Bench No. 9588 of 

2014 dated 24.09.2014) 

 
(Delivered by Hon’ble Ramesh Sinha, J. 

Hon’ble Ajit Kumar, J.) 
 

 1.  Heard Sri Muktesh Kumar Singh, 

learned counsel for the petitioner, Sri 

Baleshwar Chaturvedi, learned Counsel 

for the respondent nos.3, 4 and 5, learned 

Standing Counsel for respondent nos.1 

and 2 and perused the record. 
  
 2.  The petitioner by means of the 

present petition, has prayed for quashing 

the impugned order dated 28.06.2019 

passed by respondent no.5 whereby 

certain more information has been sought 

from the petitioner regarding her 

possession over the property in question 

as electricity connection is being sought 

by the petitioner. 
  
 3.  The controversy has arisen on 

account of landlord tenant dispute 

between the petitioner and respondent 

nos.5 to 10 on account of death of the 

main land-lady Rubiya Begam, w/o 

Azeemullah. The facts as have pleaded in 

the present writ petition are that on 

account of dispute of succession amongst 

the heirs who are respondent nos.6 to 10 

here in this petition, the petitioner has 

been under serious threat of eviction in an 

unauthorized way from the premises in 

question. Since she was a tenant for 

Rs.200/- per month for the 

accommodation let out to her by late 

Rubiya Begam and the petitioner has 

Rashan Card and permanent Adhar Card 

issued on the said address, she instituted a 

suit for permanent injunction bearing O.S. 

No.294/2019 which is pending in the 

court of Civil Judge (Junior Division), 

Aligarh. However, during the pendency of 

the said suit, respondents got electricity 

connection in the name of Rubiya Begam 

cancelled. This led the petitioner to apply 

for fresh electricity connection to her 

accommodation. She also submitted 

Indemnity Bond as per annexure 4.2 of 

the U.P. Electricity Supply Code, 2005, 

dated 25.6.2019 but instead of granting 
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the electricity connection, she has been 

further directed to supply further 

documents of proof of possession. The 

notice dated 28.6.2019 does refer to 

certain documents like Rashan Card and 

Adhar Card supplied by the petitioner, 

however, in spite of that, the petitioner 

submits, she has been denied electricity 

connection because of the letter by the 

heirs of the earlier land-lady that no fresh 

connection be given without NOC of 

landlord being produced. Thus upon the 

said letter, the Executive Officer passed 

order dated 1.7.2019 refusing the fresh 

electricity connection to the petitioner. 

  
 4.  The argument advanced by 

learned counsel for the petitioner is that 

the petitioner has filed Rashan Card and 

Adhar Card which themselves are proof 

of her possession over the premises in 

question and it is further submitted that 

since after the death of land-lady, her 

successors refused to accept the rent, she 

could not produce the rent receipt. It is 

further submitted that Indemnity Bond as 

required Annexure 4.2 of the Electricity 

Supply Code, 2005 is meant for such 

purposes where electricity connection are 

being sought by the tenant and NOC is 

not given by its landlord. 
  
 5.  We have examined the relevant 

provisions of U.P. Electricity Supply 

Code, 2005 for the purposes of grant of 

electricity connection and we appreciate 

that annexure 4.2 is in respect of an 

intending consumer who is not owner of 

the premises. We however find that a 

person who has obtained Rashan Card and 

Adhar Card issued way back in the year 

2016-17 is having sufficient proof at valid 

possession for the limited purposes i.e. 

grant of electricity connection. Besides 

above, the fact of suit for injunction being 

going on between the parties, at the 

instance of respondent is sufficient fact 

further to demonstrate that the premises in 

question is in possession of the petitioner 

and she is under threat of being evicted 

without due process of law. Providing 

basic necessity is the duty of the State as 

the electricity in modern times is basic 

necessity more especially when persons 

are residing in semi urban and urban 

areas. In most of the cases where there is 

dispute between the landlord and the 

tenant, the landlord can never issue no 

objection certificate as he intends to evict 

his tenant and disconnection of electricity 

becomes an effective tool to engineer 

eviction forcefully. Further there are large 

number of cases where still rent is being 

paid in cash so there is no possibility of a 

tenant having rent receipt. In such 

circumstances the question of possession 

whether in the capacity of tenant or 

otherwise becomes a question of fact to 

be determined by the court competent 

enough for the said purposes. The grant of 

electricity connection, since it is in the 

nature of basic need today, the legislature 

has intended to frame rules in such 

manner that such connections to tenants 

or occupiers are not denied and that is 

why annexure 4.2 has been prescribed for 

as Indemnity Bond. 
  
 6.  In our considered opinion the 

Indemnity Bond does not become a 

document of title and declaration in the 

said bond to the effect that petitioner is 

lessee or otherwise in occupation in a 

proof of his possession. As we have 

already discussed herein above in this 

judgement that the petitioner is residing in 

the capacity of tenant and she has taken 

plea in the civil suit as well as taken plea 

by way of Indemnity Bond that she has 

filed, we find no reason for the electricity 
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department not to grant electricity 

connection. The electricity connection 

granted under the Indemnity Bond are 

clearly protected by way of declaration 

given by the persons seeking electricity 

connection. Moreover, grant of electricity 

connection does not bar an eviction suit 

by the landlord. Therefore, we find no 

reason for the electricity department or 

the concerned officer to refuse electricity 

connection on the ground that the landlord 

has come up with an application that the 

electricity connection should not be given 

in the absence of no objection certificate. 
  
 7.  We find support in respect of our 

above view in the judgement of Division 

Bench of this Court in the case of Gaurav 

Sharma Vs. State of U.P. and others 

(Writ-C No.8396 of 2018 dated 

18.9.2018) vide paragraph no.9 of the 

judgement (supra) the Division Bench has 

held thus:- 
  
  Further, Misc. Bench No. 9588 

of 2014, Smt. Sushama Chowdhary v. 

U.P. Power Corporation Ltd. & 4 

others decided on 24.09.2014 a 

concurrent Bench of this Court has relied 

upon a judgment of Supreme Court in 

AIR 2011 SC 2897 Chandu Khamaru v. 

Smt. Nayan Malik, wherein, Supreme 

Court has come to interpret sub-Section 

(1) of Section 41 and has held that in case 

of family dispute, the Electricity Act takes 

full care for grant of electricity connection 

and it ensures that nobody is deprived of 

electricity connection only on account of 

internal family dispute. The Division 

Bench in Sushama Chowdhary (supra) 

held thus: 
  "Section 43 (1) of the Electricity 

Act, 20031 provides that save and 

otherwise provided in the Act, every 

distribution licensee shall, on an 

application by the owner or occupier of 

any premises, give supply of electricity to 

such premises within one month after 

receipt of an application requiring such 

supply. Section 43 (1) of the Act of 2003 

casts an affirmative obligation on the 

distribution licensee to supply electricity 

on an application being moved by the 

owner or occupier. A corresponding 

entitlement or right is conferred by the 

statute on the owner or occupier to 

require a supply of electricity. This legal 

position is not in doubt. In Chandu 

Khamaru v. Smt. Nayan Malik2, the 

Supreme Court, while interpreting the 

provisions of Section 43 (1) of the Act of 

2003, observed as follows: 
  "Sub-section (1) of Section 43 

provides that every distribution licensee, 

shall, on an application by the owner or 

occupier of any premises, give supply of 

electricity to such premises, within one 

month after receipt of the application 

requiring such supply. These provisions in 

the Electricity Act, 2003 make it amply 

clear that a distribution licensee has a 

statutory duty to supply electricity to an 

owner or occupier of any premises 

located in the area of supply of electricity 

of the distribution licensee, if such owner 

or occupier of the premises applies for it, 

and correspondingly every owner or 

occupier of any premises has a statutory 

right to apply for and obtain such electric 

supply from the distribution licensee." 
  Again, in a subsequent part of 

the aforesaid decision, the Supreme Court 

emphasized the statutory right of an 

occupier and the corresponding statutory 

obligation on the distribution licensee to 

supply electricity. The Supreme Court 

observed as under: 
  "...The appellant has a statutory 

right to apply for and obtain supply of 

electricity from the distribution licensee 
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and the distribution licensee has a 

corresponding statutory obligation to 

supply electricity to the appellant." 
  We find merit in the contention 

of the petitioner that the impugned order 

dated 2 August 2014 contains no reason 

for the denial of electric supply, save and 

except for making a reference to the 

provisions of Clause 4.4 of the Electricity 

Supply Code-20053. Clause 4.4 of the 

Code-2005 is in aid of the statutory duty 

cast by Section 43 of the Act of 2003. 
  As a matter of fact, an 

Indemnity Bond, a proforma of which is 

contained in Annexure 4.2 of the Code-

2005, deals with a situation where an 

occupier of the premises applies for the 

grant of an electricity connection, but is 

unable to produce the consent of the 

owner. Obviously, in a situation, where a 

dispute is between the owner and 

occupier (in the present case, the dispute 

is between members of a family), a 

provision has been made for furnishing an 

Indemnity Bond. The record would, in 

fact, indicate that on 21 July 2014, the 

petitioner had furnished an Indemnity 

Bond, describing herself as an occupier of 

the premises and said that she was unable 

to obtain the consent of the owner in view 

of the pendency of the litigation before the 

Court. Despite this, the Executive 

Engineer has acted in breach of the 

statutory obligation, which is cast on a 

distribution licensee to provide supply of 

electricity. The impugned order reveals a 

total non-application of mind and an 

unawareness of the obligation, which is 

cast by Section 43 of the Act of 2003 on 

the distribution licensee. 
  
 8.  In view of the above, we are not 

able to sustain the order dated 1.7.2019 

and accordingly we hereby set-aside the 

same. The matter is remitted to the 

authority competent to grant electricity 

connection and to consider the application 

of the petitioner on the basis of Indemnity 

Bond filed and the Rashan Card and the 

Adhar Card produced before it. Necessary 

positive orders and direction for providing 

electricity connection shall be passed, if 

otherwise there is no legal impediment, 

within a period of two weeks from the date 

of production of certified copy of this order. 
  

 9.  The petition stands allowed as 

indicated above. 
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 14.10.2019 
 

BEFORE 

 
THE HON'BLE MANISH MATHUR, J. 

 

Misc. Single No.- 22407 of 2019 
 

Tarun Kumar Srivastava         ...Petitioner 
Versus 

Gur Bux Singh & Ors.            Respondents 
 

Counsel for the Petitioner: 
Shriya Saxena, Sri Utkarsh Srivastava. 
  

Counsel for the Respondents: 
-------- 
 
Code of Civil Procedure, 1908- Order XLI 
Rule 27-Petitioner’s application under Order 
41 Rule 27 C.P.C. was allowed by appellate 

court permitting to bring on record the 
proceedings and judgment pertaining to 
Regular Suit No.222/2002-consequentially an 

application for amendment of memorandum of 
appeal was filed- rejected- on the ground that 
it would delay proceedings-cannot be a valid 

or cogent ground for rejection-overlooking the 
necessity of incorporating it in the interest of 
justice. 
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Held -: the natural consequence would be 
amendment to memorandum of appeal in 

order to enable appellant to take the grounds 
available to him and relating to bringing on 
record such additional evidence. In case such 

amendment in the memorandum of appeal is 
not permitted, the entire purpose of allowing 
the application under Order 41 Rule 27 C.P.C. 

would stand defeated. The Learned Court 
below had completely ignored the necessity of 
incorporating amendment as sought by 
appellant and the application has been 

rejected only on the ground that it would delay 
proceedings. The said ground cannot be a 
valid or cogent ground for rejecting the 

application for amendment. Amendment 
application should have been allowed by 
appellate court. 

 
Writ Petition Allowed (E-8) 
 

(Delivered by Hon’ble Manish Mathur, J.) 
 

 1.  Heard Sri Utkarsh Srivastava, 

learned counsel for the petitioner and Sri 

Manoj Kumar Dubey, Advocate who has 

filed his power on behalf of opposite parties 

1 and 3. The power is taken on record. It is 

admitted between learned counsel for parties 

that opposite parties 2 and 4, though not 

served, are merely proforma for the purposes 

of adjudication of present petition which may 

be heard finally without notices being served 

upon them. However, it is a relevant fact that 

earlier vide order dated 26.08.2019, notices 

had been issued to the said opposite parties 

and office report dated 04.10.2019 indicates 

that undelivered notices have not yet been 

received back indicating service of notice 

upon opposite parties 2 and 4. However, in 

terms of explanation to Rule 12 Chapter VIII 

of the Rules of this Court, service of notices 

upon opposite parties 2 to 4 is deemed 

sufficient. 
  
 2.  Learned counsel for opposite 

parties 1 and 3 states that he is waving his 

right to file counter affidavit and that the 

petition may be disposed of on basis of 

material on record. Due to such statement, 

the petition is being decided finally at 

admission stage itself with consent of 

learned counsel for the parties. 
  
 3.  Under challenge is the order dated 

08.07.2019 passed by Additional District 

Judge (PC Act-I), Lucknow in Regular 

Civil Appeal No.137 of 2014 (Tarun 

Kumar Srivastava v. Gur Bux Singh and 

others) whereby Application No.A-146 

seeking amendment in the memorandum 

of appeal has been rejected. 
  
 4.  As per averments made in the 

petition, the plaintiffs-opposite parties 1 

to 3 instituted Regular Suit No.56 of 2009 

(Gurbux Singh & others v. Smt. Neeta 

Dua and another) against opposite party 

no.4 and the petitioner who were 

defendants in the said suit, which was 

filed seeking relief of possession and 

damages in relation to some property 

situate at Aishbagh, Lucknow. The said 

suit was decreed vide judgment and 

decree dated 07.04.2014 whereafter 

Regular Civil Appeal No.137 of 2014 

(Tarun Kumar Srivastava v. Gur Bux 

Singh and others)was filed. 
  
 5.  It has been stated that earlier 

another Regular Suit No.222/2002 (M/s 

Lala Timber Traders v. Guru Bux Singh) 

seeking the relief of permanent injunction 

with regard to the same property in 

question. The said suit was decreed vide 

judgment and decree dated 08.08.2014, 

i.e. after the judgment and decree passed 

in Regular Suit No.56 of 2009. 
  
 6.  It has been stated that due to the 

subsequent development, the petitioner-

defendant filed an application under 

Order 41 Rule 27 of C.P.C. in Regular 
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Civil Appeal No.137 of 2014 bringing on 

record the details of Regular Suit 

No.222/2002 along with judgment and 

decree dated 08.08.2014. The application 

under Order 41 Rule 27 C.P.C. was 

allowed by means of an order dated 

02.05.2018, which became final. 

  
 7.  Subsequent to allowing of 

application under Order 41 Rule 27 

C.P.C., the petitioner filed an application 

for amendment of memorandum of appeal 

in Regular Civil Appeal No.137 of 2014. 

The same has been rejected by means of 

the impugned order dated 08.07.2019. 
  
 8.  Learned counsel for petitioner 

challenging the reasoning indicated in the 

impugned order submitted that once 

application under 41 Rule 27 C.P.C. was 

allowed and became final, the application 

seeking to amend memorandum of appeal 

was but a natural consequence thereof 

particularly in view of the fact that 

judgment and decree in Regular Suit 

No.222/2002 was passed subsequent to 

the judgment and decree dated 07.04.2014 

in Regular Suit No.56 of 2009. It has been 

further submitted that only a single 

ground is sought to be incorporated in 

memorandum of appeal particularly in 

view of the provisions of Order 41 Rule 2 

C.P.C. to the effect that no submissions 

can be advanced or evidence led in 

absence of specific pleadings for the 

same. 
  
 9.  Learned counsel for petitioner has 

relied upon judgments rendered by 

Hon'ble the Supreme Court in State of 

Maharashtra v. Hindustan 

Construction Company Ltd. reported in 

(2010) 4 SCC 518, P. Kunjukrishna 

Pillai and others v. D. Sreekantan Nair 

and others passed in Civil Appeal 

No.4439 of 2008 and Andhra Bank v. 

ABN Amro Bank N.V. and others 

reported in (2007) 6 SCC 167 with the 

submission that Hon'ble the Supreme 

Court has clearly held that amendment is 

permissible to be incorporated in the 

memorandum of appeal if required to do 

absolute justice between the parties. 
  
 10.  Learned counsel for petitioner 

has also submitted that the amendment 

application has been rejected on the only 

ground that it would delay proceedings 

while completely ignoring necessity of 

such amendment to be incorporated in the 

memorandum of appeal. 

  
 11.  Learned counsel appearing on 

behalf of opposite parties 1 and 3 while 

refuting submissions advanced by learned 

counsel for the petitioner has submitted 

that proceedings of Regular Suit 

No.222/2002 were already pending at the 

time of institution of Regular Suit No.56 

of 2009 and therefore, pleadings sought to 

be incorporated by means of the 

amendment application could very well 

have been taken at trial stage itself. The 

said fact was not brought on record at trial 

stage due to which no issue was framed 

with regard to same, which clearly 

indicates that such amendment being 

sought to be incorporated at appellate 

stage is being done only for purposes of 

delaying the proceedings which have 

already been pending for the past five 

years. 

  
 12.  Heard learned counsel for parties 

and perused the record. 
  
 13.  It is admitted fact that although 

Regular Suit No.222/2002 was instituted 

by the petitioner prior to filing of Regular 

Suit No.56 of 2009 but the said Regular 
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Suit No.222/2002 was actually decided 

finally subsequent to the decision in 

Regular Suit No.56 of 2009. It was in 

these circumstances that application under 

Order 41 Rule 27 C.P.C. was filed by 

petitioner at the appellate stage and was 

allowed by means of order dated 

2.05.2018 which remains unchallenged. 
  
 14.  It is a relevant fact that 

application under Order 41 Rule 27 

pertained to proceedings of Regular Suit 

No.222 of 2002 and by means of the said 

application, documents filed in said suit 

were brought on record along with 

judgment and decree dated 08.08.2014. 

  
 15.  In the application filed for 

amendment of memorandum of appeal, it 

has been stated that in Regular Suit 

No.222/2002, the defendant (opposite 

parties in this petition) also filed written 

statement with counter claim but 

thereafter did not participate in the 

proceedings thereby abandoning the 

counter claim which, therefore, precluded 

them from filing another suit. It was 

stated that in view of the said 

proceedings, and particularly in view of 

allowing of application for taking 

additional evidence, amendment to the 

memorandum of appeal is required, to do 

complete justice between the parties. 

  
 16.  It is thus clear that once the 

application under Order 41 Rule 27 

C.P.C. was allowed by appellate court 

permitting the appellant to bring on record 

the proceedings and judgment pertaining 

to Regular Suit No.222/2002, the natural 

consequence would be amendment to 

memorandum of appeal in order to enable 

appellant to take the grounds available to 

him and relating to bringing on record 

such additional evidence. In case such 

amendment in the memorandum of appeal 

is not permitted, the entire purpose of 

allowing the application under Order 41 

Rule 27 C.P.C. would stand defeated. 
  
 17.  A perusal of impugned order 

dated 08.07.2019 clearly indicates only 

reason for rejecting the amendment 

application as being delay in deciding the 

appeal due to allowing of amendment 

application. The court below has not at all 

appreciated the effect and purpose of the 

amendment sought to be incorporated in 

memorandum of appeal, which it was 

necessarily required to do. Rejecting 

amendment application merely on the 

ground that it would delay proceedings 

cannot be said to be a cogent ground 

without adverting to the purpose, effect 

and necessity of the amendment sought to 

be incorporated. 
  
 18.  Hon'ble the Supreme Court in 

the case of Andhra Bank v. ABN Amro 

Bank N.V. and others(supra) has clearly 

held that delay in filing application for 

amendment of the written statement 

cannot stand in the way of allowing the 

prayer for amendment of written 

statement. It has also been held that while 

allowing an application for amendment of 

pleadings, the Court cannot go into the 

question of merit of such amendment and 

that the only question required to be seen 

would be whether such amendment would 

be necessary for decision of the real 

controversy between parties in the suit. 

Relevant paragraphs of the judgment is 

quoted as follows : 
  
  “Since, we are of the view that 

delay is no ground for not allowing the 

prayer for amendment of the written 

statement and in view of the submissions 

made by Mr Kapadia, we do not think that 
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delay in filing the application for 

amendment of the written statement can 

stand in the way of allowing the prayer 

for amendment of the written statement. 

So far as the second ground is concerned, 

we are also of the view that while 

allowing an application for amendment of 

the pleadings, the Court cannot go into the 

question of merit of such amendment. The 

only question at the time of considering 

the amendment of the pleadings would be 

whether such amendment would be 

necessary for decision of the real 

controversy between the parties in the 

suit.? 

  
 19.  In P. Kunjukrishna 

Pillai(supra), Hon'ble the Supreme Court 

has held that an amendment application 

cannot be rejected only for the ground 

that it was not filed before the trial 

commenced. 
  
 20.  In State of Maharashtra v. 

Hindustan Construction Company 

Ltd.(supra) Hon'ble the Supreme Court 

has clearly held that provisions in Civil 

Procedure Code leave no manner of doubt 

that the appellate court has power to grant 

leave to amend memorandum of appeal. 

The relevant potion of the judgment reads 

as follows : 
  
  "23. Do the principles relating 

to amendment of pleadings in original 

proceedings apply to the amendment in 

the grounds of appeal? Order 41 Rule 2 

CPC makes a provision that the appellant 

shall not, except by leave of the court, 

urge or be heard in support of any ground 

of objection not set forth in the 

memorandum of appeal; but the appellate 

court, in deciding the appeal, shall not be 

confined to the grounds of objections set 

forth in the memorandum of appeal or 

taken by leave of the court. Order 41 Rule 

3 CPC provides that where the 

memorandum of appeal is not drawn up 

as prescribed, it may be rejected, or be 

returned to the appellant for the purpose 

of being amended. The aforesaid 

provisions in CPC leave no manner of 

doubt that the appellate court has power 

to grant leave to amend the memorandum 

of appeal." 
  “24. As a matter of fact, in 

Harcharan v. State of Haryana [(1982) 3 

SCC 408] , this Court observed that the 

memorandum of appeal has the same 

position as the plaint in the suit. This 

Court said: 
  “5…. When an appeal is 

preferred the memorandum of appeal has 

the same position like the plaint in a suit 

because plaintiff is held to the case 

pleaded in the plaint. In the case of 

memorandum of appeal same situation 

obtains in view of Order 41 Rule 3. The 

appellant is confined to and also would be 

held to the memorandum of appeal. To 

overcome any contention that such is not 

the pleading the appellant sought the 

amendment.? 
  
 21.  Upon applicability of the 

aforesaid judgments in the facts and 

circumstances of present case, it can be 

seen that the learned court below had 

completely ignored the necessity of 

incorporating amendment as sought by 

appellant and the application has been 

rejected only on the ground that it would 

delay proceedings. As seen from the 

judgments of Hon'ble the Supreme Court 

indicated hereinabove, the said ground 

cannot be a valid or cogent ground for 

rejecting the application for amendment. 
  
 22.  In view of the fact that 

amendment application has been filed 
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merely to substantiate pleadings with 

regard to additional evidence already 

permitted to be brought on record by the 

appellate court, this Court is of the 

opinion that the said amendment 

application should have been allowed by 

appellate court. 

  
 23.  In the aforesaid circumstances, 

petition is allowed setting aside order 

dated 08.07.2019 passed by Additional 

District Judge (PC Act-I), Lucknow in 

Regular Civil Appeal No.137 of 2014 

(Tarun Kumar Srivastava v. Gur Bux 

Singh and others). Application No.A-146 

in Regular Civil Appeal No.137 of 2014 

is also allowed as a consequence. 
  
 24.  Learned counsel for the opposite 

parties has placed order dated 28.02.2019 

passed in Writ Petition No.5955(M/S) of 

2019(Gurdeep Singh v. Additional 

District Judge/Special Judge, P.C.Act-1, 

Lucknow and another) with the 

submission that this Court has already 

directed the appellate court to decide 

Regular Civil Appeal No.137 of 2014 

with expedition, say, within a period of 

six months from the date a certified copy 

of order is submitted. Learned counsel for 

opposite parties submits that in view of 

aforesaid direction, the appeal is required 

to be decided in terms of order dated 

28.02.2019, although the time frame 

indicated in said order has already 

expired. 
  
 25.  Keeping in mind the direction 

issued by this Court earlier on 

28.02.2019, learned court below, i.e. 

learned Additional District Judge/Special 

Judge, P.C.Act-1, Lucknow is directed to 

decide the appeal with expedition in terms 

of order dated 28.02.2019, however with 

the slight modification that in view of this 

order, the appeal shall be decided 

preferably within a period of three months 

from the date a copy of this order is 

brought on record in the appellate 

proceedings. Consequential amendment to 

memorandum of appeal shall be 

incorporated by the appellant within a 

period of seven days from the date a copy 

of this order is brought on record before 

the court concerned and the proceedings 

shall thereafter be completed within the 

time frame as indicated herein-above.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 23.09.2019 
 

BEFORE 

 
THE HON'BLE MRS. SANGEETA CHANDRA, J. 

 

Misc. Single No. 7515 of 2013 
 

M/S Grasim Industries Ltd. (Unit Indo 
Gulf Fertilisers)                        ...Petitioner 

Versus 
State of U.P. & Ors.            ...Respondents 
 

Counsel for the Petitioner: 
Sri Md. Altaf Mansoor.                                                 
 

Counsel for the Respondents: 
C.S.C., A.S.G., Sri Gaurav Saxena, Jushi 
Saxena, Sri Lalla Chauhan, Sri Mohd. 

Yousuf, Nandita Bharti, Sri Neeraj Kumar 
Saxena, Rajni Saxena, Rishi Saxena, 
Seena Saxena. 
 
A. Industrial Disputes Act, 1947 - Section 
2(a)(2) - petition filed-challenging the order 

passed by the Presiding Officer, Central 
Government Industrial Tribunal, Lucknow 
('CGIT')- declaring the petitioner-Company to 

be "Controlled Industry" u/s.2(a)(2) of the 
Industrial Disputes Act, 1947- unless a 
notification of Central Government bringing 
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any industry under its control w.r.t. the Act of 
1947-is passed-the same cannot be “controlled 

industry”-"appropriate Government"-would be 
State Government-therefore CGIT has no 
jurisdiction- liberty is granted to approach, 

either the State Government or the Labour 
Court-cum-Industrial Tribunal u/s. 2(A)(2) of 
the Act. 

 
Held: - order is set aside 
 
Writ Petition allowed (E-8) 

 

(Delivered by Hon’ble Mrs. Sangeeta 

Chandra, J.) 
 

 1.  Heard learned counsel for the 

petitioner Sri Altaf Mansoor, Sri Lalla 

Chauhan for respondent no.3 and Sri 

Vivek Shukla, learned Additional Chief 

Standing Counsel for the State-

respondent. 
  
 2.  This petition had initially been 

filed by Indo Gulf Fertilizers (A Unit of 

Aditya Birla Nuvo Ltd.). However, since 

the Unit has been taken over by M/S 

Grasim Industries Ltd., Jagdishpur 

Industrial Area, Amethi, an amendment 

application was moved, which was 

allowed on 30.8.2019 and necessary 

amendments with regard to the petitioner 

have already been incorporated in the 

array of parties, by the learned counsel for 

the petitioner. 
  
 3.  This petition has been filed, 

challenging the order dated 23.8.2013 

passed by the Presiding Officer, Central 

Government Industrial Tribunal, 

Lucknow (for short 'CGIT'), wherein it 

has been declared that the petitioner-

Company falls under the purview of 

"Controlled Industry" as defined in 

Section 2(a)(2) of the Industrial Disputes 

Act, 1947 and, therefore, the CGIT has 

jurisdiction to entertain a dispute/petition 

filed by respondent no.3 before 

respondent no.2. 
  
 4.  It has been submitted by the 

learned counsel for the petitioner Sri Altaf 

Mansoor that respondent no.3 was 

working as Deputy Manager in the Stores 

Department of the petitioner-Company, 

but his services were terminated on 

2.4.2012. A departmental appeal was filed 

and thereafter respondent no.3 filed an 

application under Section 2-A of the Act 

before the Regional Labour 

Commissioner (Central), Lucknow in 

May, 2012. On the application of 

respondent no.3, the Regional Labour 

Commissioner (Central), Lucknow issued 

notice to the petitioner and the petitioner 

filed a preliminary objection on the 

ground of jurisdiction for initiation of 

conciliation proceedings by the Regional 

Labour Commissioner (Central), 

Lucknow. The proceedings remained 

pending before the Regional Labour 

Commissioner (Central), Lucknow with 

regard to the question of jurisdiction. In 

the meantime, respondent no.3 filed I.D. 

Case no.66 of 2012 before respondent 

no.2 on expiry of 45 days from the date of 

filing of application before the Regional 

Labour Commissioner (Central), 

Lucknow. The respondent no.2 issued 

notice to the petitioner on 29.8.2012. The 

petitioner again filed its preliminary 

objection regarding maintainability of the 

petition before the CGIT on 15.3.2013. 

The affidavits were exchanged in which, 

respondent no.3 has stated that the 

petitioner-Company manufactured 

fertilizer, which is a commodity that is 

under the direct control of Department of 

Fertilizers, Ministry of Agriculture and 

Rural Development, Government of India 

and such manufacturing of fertilizer is 

controlled under the Fertilizer (Control) 
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Order, 1985 and Essential Commodities 

Act, 1955. The availability of raw 

material, production both in quantity and 

quality, marketing, movement and fixing 

of sale price etc. for the petitioner-

Company is being controlled by the 

Central Government and, therefore, the 

claim petition filed by the workman 

before the CGIT was maintainable. The 

respondent no.2 by the impugned order 

dated 23.8.2013 has decided the question 

of jurisdiction against the petitioner, 

therefore, this petition has been filed. 
  
 5.  It has been submitted by Sri 

Mohd. Altaf Mansoor that a perusal of the 

impugned order would show that 

objection was indeed raised, but was 

disregarded by the respondent no.2 only 

because of reference to the Fertilizer 

(Control) Order, 1985, Contract Labour 

(Regulation and Abolition) Act, 1970 and 

the Industries (Development and 

Regulation) Act, 1951. It has been 

submitted that the definition of 

"appropriate Government" is given under 

Section 2 of the Act, which provides that 

with regard to any industry carried on by 

or under the authority of the Central 

Government or by a Railway Company or 

concerning any such controlled industry 

as may be "specified in this behalf" by the 

Central Government, the "appropriate 

Government" would be the Central 

Government. In the case of the petitioner-

Company, however, no such notification 

has been made by the Central 

Government under the Industrial Disputes 

Act, 1947. 
  
 6.  It has been submitted by the 

learned counsel for the petitioner on the 

basis of the judgments rendered by the 

Supreme Court in the case of Bijay 

Cotton Mills Limited vs. Workmen and 

another (1960) 2 SCR 982 and 

Management of Vishnu Sugar Mills 

Limited, Harkhua District Saran, Bihar 

vs. Workmen represented by Chini Mill 

Mazdoor Union, Harkhua, District 

Saran Bihar (1960) 3 SCR 214, that 

merely because under an Act, the 

production, supply and sale of a product 

of a Company is being controlled and 

regulated by the Central Government, it 

would not create any presumption that the 

"appropriate Government" would be the 

Central Government under Section 2(A) 

of the Industrial Disputes Act, 1947. 

Learned counsel for the petitioner has 

referred to Para-12 of the judgment in the 

case of Bijay Cotton Mills Limited 

(supra) and has read out the same where 

almost very same argument was raised 

and rejected. Para-12 of the said judgment 

is being quoted hereinbelow: 
  
  "12. The last contention urged is 

that the reference is invalid inasmuch as 

the Chief Commissioner of Ajmer was not 

competent to refer the present dispute for 

adjudication under Section 10(1) read 

with Section 12(5) of the Act. The 

argument is that the Textile Industry has 

been included at Serial No. 23 in the First 

Schedule to the Industrial (Development 

and Regulation) Act, 1951 (Act 65 of 

1951) and as such the Chief 

Commissioner of Ajmer was not the 

appropriate Government under Section 

2(a)(i) of the Act. It is urged that the 

present dispute could have been validly 

referred for adjudication to the Industrial 

Tribunal only by the Central Government. 

Section 2(a)(i) inter alia defines the 

appropriate Government as meaning, in 

relation to any industrial dispute 

concerning any industry carried on by or 

under the authority of the Central 

Government or by a railway company or 
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concerning any such controlled industry 

as may be specified in this behalf by the 

Central Government, the Central 

Government. The question which arises 

is: has the textile industry been specified 

as controlled industry in this behalf by the 

Central Government? It is true that the 

textile industry is controlled by the 

provisions of Act 65 of 1951 and in that 

sense it is controlled industry; but that 

would not be enough to attract the 

application of Section 2(a)(i) of the Act. 

What this latter provision requires is that 

the Central Government must specify ?in 

this behalf? that the industry in question 

is a controlled industry; in other words 

the specification must be made by the 

Central Government by reference to, and 

for the purpose of, the provisions of the 

Act in order that the Central Government 

may itself become the appropriate 

Government qua such industry under 

Section 2(a)(i) of the Act. It is conceded 

by Mr Sastri that no such specification 

has been made by the Central 

Government. Indeed, we ought to add in 

fairness to Mr Sastri that he did not very 

seriously press this point." 
  
 7.  Similarly, in Management of 

Vishnu Sugar Mills Limited (supra), the 

Supreme Court has referred to the decision of 

Bijay Cotton Mills Limited (supra) and 

relied upon the same to hold that the sugar 

may be a controlled industry under the 

Schedule to the Industries (Development and 

Regulation) Act, 1951, but that would not by 

its own raise a presumption that the Central 

Government is the "appropriate 

Government" for the purpose of Section 

2(a)(1) of the Act. Paras-4 and 5 of the said 

judgment are being quoted hereinbelow: 
  
  "4. Two points have been urged 

before us on behalf of the appellant. In 

the first place it is urged that the 

reference was incompetent as sugar was a 

controlled industry and only the Central 

Government could have made the 

reference and not the State Government. 

Secondly, it is urged that the order of the 

Tribunal granting an increment of Rs 30 

per month to Ramkrishna Prasad was 

patently perverse and that there was no 

change in the status or emoluments of 

Ramkrishna Prasad by the creation of the 

new post and the employment of Babulal 

Parekh on it. 
  5. So far as the question of the 

competence of the reference is concerned, 

we are of opinion that there is no force in 

it. A similar question was raised before 

this Court in Bijoy Cotton Mills Ltd. v. 

Workmen [ CA No. 355 of 1958, decided 

on 12-2-1960] and it was held there on 

the language of Section 2(a)(i) of the 

Industrial Disputes Act, 1947, that before 

that provision could apply to a controlled 

industry there must be a notification by 

the Central Government for the purposes 

of Section 2(a)(i) of the Industrial 

Disputes Act. Section 2(a)(i) is in these 

terms- 
  “Appropriate Government' 

means in relation to any industrial dispute 

concerning any industry carried on by or 

under the authority of the Central 

Government or by a railway Company or 

concerning any such controlled industry 

as may be specified in this behalf by the 

Central Government, or in relation to an 

industrial dispute concerning a banking 

or an insurance company, a mine, an oil-

field or a major port, the Central 

Government.” 
  The argument is that as sugar is 

a controlled industry under the Schedule 

to the Industries (Development and 

Regulation) Act, 65 of 1951, the 

appropriate Government for the purposes 
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of Section 2(a)(i) with reference to the 

sugar industry is the Central Government. 

Reliance is placed on the words 

?concerning any such controlled industry 

as may be specified in this behalf by the 

Central Government? appearing in 

Section 2 (a)(i). It is true that sugar is a 

controlled industry under the Industries 

(Development and Regulation) Act, 1951, 

but that in our opinion does not conclude 

the matter. In order that the appropriate 

government under Section 2(a)(i) may be 

the Central Government for a controlled 

industry, it is necessary that such 

controlled industry should be specified by 

the Central Government for the purposes 

of Section 2(a)(i). This in our opinion is 

obvious from the words controlled 

industry as may be specified in this behalf 

by the Central Government? appearing in 

Section 2(a)(i). It is not enough that an 

industry should be a controlled industry 

to attract this provision of Section 2(a)(i); 

it is further necessary that it should be 

specified in this behalf, namely for the 

purposes of Section 2(a)(i), as a 

controlled industry by the Central 

Government, before the Central 

Government can become the appropriate 

government within the meaning of Section 

2(a)(i). We may in this connection refer to 

Firebricks and Potteries Ltd., etc. v. 

Firebricks and Potteries Ltd. Workers 

Union Ltd. [ILR 1955 Mysore 546] where 

the same view has been taken. We are of 

opinion that that is the correct meaning of 

these words appearing in Section 2(a)(i), 

as already held in Bijoy Cotton Mills Ltd 

[ CA No. 355 of 1958, decided on 12-2-

1960] . The objection that the reference 

was not competent therefore fails." 

(Emphasis Supplied) 
  
 8.  The phrase "concerning any such 

controlled industry as may be specified in 

this behalf" by the Central Government 

has been interpreted by the Supreme 

Court to mean that such an industry, the 

control of which by the Central 

Government has been declared to be 

expedient in public interest under any 

Central Act. In so far as fertilizer industry 

is concerned, the same may be controlled 

industry under the Contract Labour 

(Regulation and Abolition) Act, 1970 or 

may be regulated under the Industries 

(Development and Regulation) Act, 1951, 

but it has not yet been declared by the 

Central Government to be a controlled 

industry under the Industrial Disputes Act 

and, therefore, the industrial dispute 

raised shall not automatically be taken up 

by the CGIT for its consideration. 
  
 9.  The second limb of argument of 

Sri Mohd. Altaf Mansoor is that regarding 

the same petitioner, several other disputes 

are pending before the Labour Court as 

referred by the State Government to it 

under the U.P. Industrial Disputes Act. He 

has also pointed out from the counter 

affidavit filed on behalf of respondent 

no.1 by one Special Secretary, Labour 

Department, Government of U.P. that the 

petitioner is under the control of the State 

Government under Section 2(a)(1) of the 

Industrial Disputes Act, 1947 and not 

under the control of the Central 

Government. The petitioner was never 

included in the list of Units, which were 

taken under the control of the Central 

Government. 
  
 10.  No doubt, the petitioner-Unit is 

registered under the Contract Labour 

(Regulation and Abolition) Act, 1970 and 

the Factories Act, 1948, but the same 

registration is with the State Government 

and the State Government is the 

controlling authority under Section 
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2(a)(1) of the Industrial Disputes Act, 

1947. Moreover, several industrial 

disputes relating to the petitioner-

Company are pending before the Labour 

Court and Industrial Tribunal of the State 

Government. 
  
 11.  Learned counsel for respondent 

no.3 Sri Lalla Chauhan, on the other hand, 

has argued on the same lines as have been 

considered and relied upon by the 

respondent no.2 in passing the order dated 

23.8.2013. He has argued that the 

definition of "appropriate Government" in 

relation to any industrial dispute 

concerning any such controlled industry, 

as specified in this behalf, by the Central 

Government, may be read along with 

Section 2 of the Industries (Development 

and Regulation) Act, 1951. Under 

Schedule 1 of the Act of 1951, fertilizers 

are mentioned at Item no.18. Hence, for 

an industry, manufacturing fertilizers, the 

"appropriate Government" is the Central 

Government. The Fertilizer (Control) 

Order has also been issued by the 

Government of India, Ministry of 

Agriculture and Rural Development. The 

control of the Central Government over 

the production and supply of fertilizers 

would make the Fertilizer Industry a 

controlled industry and, therefore, 

amenable to the jurisdiction of CGIT. 
  
 12.  Very much the same argument 

was raised before the Supreme Court in 

the cases of Bijay Cotton Mills Limited 

(supra) and Management of Vishnu 

Sugar Mills Limited (supra). The 

Supreme Court has rejected such 

argument and observed that unless there is 

a notification of the Central Government 

with regard to bringing any industry under 

its control with respect to Industrial 

Disputes Act, 1947, the same cannot be 

said to be a controlled industry under the 

Industrial Disputes Act. The "appropriate 

Government" would, therefore, not be the 

Central Government, but only the State 

Government. 
  
 13.  Since in this case, the respondent 

no.3 had approached the Regional Labour 

Commissioner (Central), Lucknow initially 

and while conciliation proceedings remained 

pending, he also approached the CGIT 

directly under the enabling provisions of 

Section 2(A)(2) of the Act of 1947, the order 

passed by the respondent no.2 dated 

23.8.2013 while it is being set aside by this 

Court, liberty is granted to the respondent no.3 

to approach, either the State Government or 

the Labour Court-cum-Industrial Tribunal 

directly by filing a claim petition before it 

under the enabling provisions of Section 

2(A)(2) of the Act. If such a petition is filed, 

the same shall not be rejected only on the 

ground of delay and shall be considered on 

merits, by the appropriate Court. 

  
 14.  The writ petition stands allowed 

to the aforesaid extent.  
---------- 
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A. Civil Procedure Code, 1908 – Section-

96 - decision of appeal -Suit for 
declaration-by respondent-decreed on the 
basis of a compromise-obtained by playing 

fraud upon petitioner-appeal filed along with 
delay condonation application-rejected-vide 
impugned order-will amount to decree 

u/s.2(2)-to be challenged in a second appeal-
petition not maintainable. 
 

Held :- rejection of application for 
condonation of delay would definitely 
determine the rights of the parties conclusively 

so far as it regards the court expressing it.- 
condonation of delay in filing first appeal 
would definitely amount to a decree as 
contemplated under section 2(2) of the Code 

of Civil Procedure, 1908 even without a 
separate order dismissing the appeal. 
 

Writ Petition dismissed (E-8) 
 

(Delivered by Hon’ble Manish Mathur, J.) 
 

 1.  Heard Sri S.C. Srivastava, learned 

counsel for the petitioner and Sri A.K. 

Jauhari, learned counsel for opposite 

party. 
  
 2.  This petition under Article 227 of the 

Constitution of India has been filed against 

order dated 22.01.2014 passed by the court 

below in Misc. Case bearing No.110/2013 

(Som Datt Srivastava v. Smt.Sobha). Further 

relief for commanding opposite parties not to 

waste, damage, alienate, sale, remove or 

dispose the property situate at M.M. 4/64, 

Vinay Khand, Gomti Nagar, Lucknow has 

also been sought. 
  
 3.  It has been averred in writ petition 

that opposite party had filed regular suit 

no.361 of 1998 (Smt.Shobha v. Som Datt 

Srivastava and others) for declaration. 

The said suit was decreed on 09.11.1998 

on the basis of a compromise which is 

said to have been obtained by playing 

fraud upon the petitioner. Consequent 

upon the judgment passed in Regular Suit, 

petitioner filed belated First Appeal under 

Section 96 of Civil Procedure Code, 1908 

along with application for condonation of 

delay which was registered as 

Miscellaneous Case No.110 of 2013 (Som 

Datt Srivastava v. Smt.Sobha). By means 

of impugned order dated 22.01.2014, the 

application for condonation of delay has 

been rejected leading to filing of the 

present writ petition. 

  
 4.  Learned counsel appearing on 

behalf of the opposite party at the very 

outset had raised a preliminary objection 

regarding maintainability of petition 

against order dated 22.01.2014 with the 

submission that rejection of an application 

for condonation of delay would amount to 

rejection of appeal and would, therefore, 

come within the meaning of 'decree' as 

contemplated under Section 2(2) of the 

Civil Procedure Code and as as such the 

only remedy against order dated 

22.01.2014 would be by way of filing a 

Second Appeal instead of a petition. The 

learned counsel has relied upon judgment 

rendered by Hon'ble the Supreme Court in 

Shyam Sunder Sarma v. Panna Lal 

Jaiswal and others reported in (2005) 1 

SCC 436 in support of his submission. 
  
 5.  Rebutting the submission 

advanced by learned counsel for opposite 

party, learned counsel for the petitioner 

has submitted that present writ petition 

would be maintainable in view of the fact 

that only the application for condonation 

of delay had been rejected and not the 

appeal. Thus, order rejecting application 

for condonation of delay would not 
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amount to a decree whereby the petition 

would be maintainable. Learned counsel 

for the petitioner has also relied upon the 

decision in Shyam Sunder Sarma(supra) 

with the submission that it has been 

clearly held by Hon'ble the Supreme 

Court that an order rejecting application 

for condonation of delay would amount to 

decree only when a separate order 

rejecting appeal as a consequence has 

been passed. It has been submitted that 

since in the present case, only the 

application for condonation of delay has 

been rejected without any separate order 

rejecting the appeal, the same would not 

come within the meaning of term 'decree' 

and, therefore, the present petition instead 

of a second appeal would be 

maintainable. 

  
 6.  Heard learned counsel for the 

parties and perused the record. 
  
 7.  Regarding the aforesaid 

proposition of law, Hon'ble the Supreme 

Court in the case of Shyam Sunder 

Sarma(supra) has held has follows:- 
  
  “10. The question was 

considered in extenso by a Full Bench of 

the Kerala High Court in Thambi v. 

Mathew [(1987) 2 KLT 848 (FB)] . 

Therein, after referring to the relevant 

decisions on the question it was held that 

an appeal presented out of time was 

nevertheless an appeal in the eye of the 

law for all purposes and an order 

dismissing the appeal was a decree that 

could be the subject of a second appeal. It 

was also held that Rule 3-A of Order 41 

introduced by Amendment Act 104 of 

1976 to the Code, did not in any way 

affect that principle. An appeal registered 

under Rule 9 of Order 41 of the Code had 

to be disposed of according to law and a 

dismissal of an appeal for the reason of 

delay in its presentation, after the 

dismissal of an application for condoning 

the delay, is in substance and effect a 

confirmation of the decree appealed 

against. Thus, the position that emerges 

on a survey of the authorities is that an 

appeal filed along with an application for 

condoning the delay in filing that appeal 

when dismissed on the refusal to condone 

the delay is nevertheless a decision in the 

appeal.? 
  
 8.  A reading of the aforesaid 

paragraph of the judgment rendered by 

Hon'ble the Supreme Court makes it clear 

that an order rejecting an application for 

condonation of delay and consequently 

the appeal would amount to decree 

against which only a second appeal is 

maintainable and not a petition under 

Article 226 or 227 of the Constitution of 

India. 
  
 9.  In the present case, however, as 

per submission of learned counsel for the 

petitioner, the situation is a bit different 

because by means of the impugned order 

only application for condonation of delay 

has been rejected while no separate order 

rejecting appeal has been passed by the 

court concerned. 
  
 10.  A perusal of the order dated 

22.01.2014 makes it clear that only the 

application for condonation of delay in 

filing appeal has been rejected with no 

separate order having been passed in the 

appeal itself regarding its rejection. 
  
 11.  Regarding the aforesaid 

proposition, this Court in the case of 

Rajendra Pal Singh v. Additional 

District Judge, Court No.7, Ghaziabad 

and another reported in 2016 (116) ALR 
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212 has clearly held that an appeal filed 

along with an application for condonation 

of delay when dismissed on refusal to 

condone the delay is nevertheless a 

decision in appeal. The relevant 

paragraphs of the said judgment is as 

follows:- 

  
  “7. The law, therefore, on the 

subject is clear and unequivocal that an 

appeal presented beyond time was 

nevertheless an appeal in the eyes of law for 

all purposes and an order dismissing the 

appeal on whatever ground was a decree 

that could be subject to second appeal. Rule 

3A of Order 41 introduced by Amendment 

Act 104 of 1976 to the Court, did not in any 

way affect the principle. An appeal 

registered under Rule 9 or Order 41 of the 

Code had to be disposed of according to law 

and a dismissal of an appeal for the reason 

of delay in its presentation, upon dismissal 

of the application for condonation of the 

delay, is in substance and effect the 

confirmation of the decree appealed against. 

Thus, the position that emerges on a survey 

of the pronouncements is that an appeal 

filed alongwith an application for 

condonation of delay when dismissed on the 

refusal to condone the delay is nevertheless 

a decision in the appeal." 
  "8. Submission of the learned 

counsel for the applicant that the learned 

Appellate Court merely dismissed the 

Section 5 application but has nowhere 

stated that the appeal would also stand 

dismissed, therefore, the petition under 

Article 227 would be maintainable, 

against the order of such dismissal, in my 

opinion, in view of the authoritative 

pronouncements stated herein above, the 

argument is misconceived.? 
  
 12.  In the aforesaid decision in 

Rajendra Pal Singh(supra), the situation 

was the same as in the present case where 

only the application filed under Section 5 

of the Limitation Act was rejected without 

any separate orders for rejection having 

been passed in appeal. 
  
 13.  Upon applicability of the 

judgment rendered by this Court in 

Rajendra Pal Singh(supra), it is clear 

that not only the facts but also the 

proposition of law in the present case 

would be the same. It is also a pertinent 

factor that even though a separate order 

may not have been passed rejecting 

appeal but the consequence of rejection of 

application for condonation of delay 

would have the same consequences as 

rejection of appeal. Any other view would 

lead to absurd consequences such as 

maintaining the appeal not to have been 

dismissed although the application for 

condonation of delay stands rejected. 
  
 14.  The term 'decree' has been 

defined under Section 2(2) of the Code of 

Civil Procedure, 1908, which is as 

follows: 
  
  "(2) "decree" means the formal 

expression of an adjudication which, so 

far as regards the Court expressing it, 

conclusively determines the rights of the 

parties with regard to all or any of the 

matters in controversy in the suit and may 

be either preliminary or final. It shall be 

deemed to include the rejection of a plaint 

and the determination of any question 

within section 144, but shall not include-- 
  (a) any adjudication from which 

an appeal lies as an appeal from an order, 

or 
  (b) any order of dismissal for 

default.  
  Explanation.-A decree is 

preliminary when further proceedings 
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have to be taken before the suit can be 

completely disposed of. It is final when 

such adjudication completely disposes of 

the suit. It may be partly preliminary and 

partly final; " 
  
 15.  As can be seen from the definition, 

'decree' would mean a formal expression of 

adjudication which conclusively determines 

the rights of parties and may either be 

preliminary or final. It would deem to 

include rejection of a plaint. As such, it can 

be seen that rejection of application for 

condonation of delay would definitely 

determine the rights of parties conclusively 

so far as it regards the court expressing it. 

As such, it can be safely held that rejection 

of application for condonation of delay in 

filing first appeal would definitely amount 

to a decree as contemplated under Section 

2(2) of the Code of Civil Procedure even 

without a separate order dismissing the 

appeal. 
  
 16.  In view of the aforesaid, it is 

clear that against the order impugned in 

the present petition, the only remedy for 

the petitioner lies in filing a second appeal 

and not a petition under Article 227 of the 

Constitution of India, which would, thus, 

not be maintainable. 
  
 17.  In view of the aforesaid, the 

petition being devoid of merit is 

accordingly dismissed. The petitioner 

would be at liberty to avail remedy 

available to him in accordance with law.  
---------- 
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Panchayati Raj Act-Section 95(1)(g)- 
proceedings u/s.95(1)(g)-initiated by the D.M. 
upon a defective complaint as per the Rules, 

1997- regarding return of money advanced for 
building toilets by 16 doubtful beneficiaries-
passed an impugned order ceasing petitioner’s 

(Gram Pradhan)-financial and administrative 
powers –DM has discretionary power of 
initiating preliminary inquiry even on his own- 

writ not maintainable. 
 
Held :- direction to the D.M to endeavour to 

pass a final order under section 95(1)(g), after 
holding inquiry as per order VI of Rules 1997 
within a period of four months. (Para 13) 

 
Writ Petition Disposed of (E-8) 
 

(Delivered by Hon’ble Mrs. Sangeeta 

Chandra, J.) 
 

 (1).  Heard learned counsel for the 

parties. 
 

 (2).  This petition has been filed 

challenging the order dated 29.07.2019 

passed by the District Magistrate, 

Lucknow, ceasing the financial and 

administrative powers of the petitioner 

who is Gram Pradhan of Village Barauna, 

Development Block, Sarojni Nagar, 

Lucknow. 
  
 (3).  Learned counsel for the 

petitioner submits that the impugned 
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order is non-speaking as it does not 

consider the reply submitted by the 

petitioner in detail to the notice issued to 

her. It has also been submitted that the 

finding recorded in the impugned order 

regarding return of money advanced for 

building toilets by 16 doubtful 

beneficiaries is arbitrary as money was 

returned before notice was issued to them 

to return the money and therefore, it 

cannot be said by the D.M. that there is an 

admission on the part of the Gram 

Pradhan regarding money being advanced 

by the Pradhan and Gram Secretary under 

Swachha Bharat Mission to ineligible 

persons. 
  
 (4).  It has also been submitted by 

learned counsel for the petitioner that the 

proceedings under Section 95(1)(g) of the 

Panchayati Raj Act were initiated by the 

D.M. only on the basis of a complaint and 

not on the basis of a complaint supported 

by an affidavit as is required under the 

Rules, 1997. 
  
 (5).  This Court has heard learned 

Standing Counsel, Shri Tushar Verma 

also in the matter. He has pointed out 

from the reply of the petitioner filed as 

Annexure No. 4 of the writ petition that 

the petitioner had admitted in para nos. 2, 

5, 8, 10, 11 and several paragraphs 

thereafter, that money had been returned 

by the ineligible persons and therefore, no 

specific reply with regard to such 

ineligible persons in the show-cause 

notice dated 21.02.2019 is required. It has 

also been pointed out by Shri Tushar 

Verma that in the impugned order, the 

District Magistrate has considered the 

reply and then come to the conclusion that 

the petitioner having admitted that at least 

16 beneficiaries had returned the money 

being alleged to be ineligible for being 

advanced the same. It amounted to an 

admission on the part of the Gram 

Pradhan that such 16 beneficiaries had 

been wrongfully benefited. In advancing 

money from the Gram Sabha Nidhi. 
  
 (6).  Shri Tushar Verma has also 

pointed out the judgment of the Full 

Bench of this Court in the case of 

"Vivekanand Yadav Vs. State of U.P. 

and Anr., reported in 2011, (29) LCD 

page 21" that a question with regard to 

whether a complaint not being in 

accordance with the rules can also be 

entertained by the D.M. for initiation of 

inquiry under the Rules has been 

answered by the Full Bench in para 55 

onwards, wherein it has been observed 

that the inquiry initially conducted is only 

preliminary or a fact finding inquiry. It 

has to consider prima facie whether any 

financial irregularities have been 

committed by the Gram Pradhan or not. 

The final inquiry is yet to be done. 

Considering the object, there is no reason 

to give any restricted meaning to the word 

"Otherwise" as suggested by the counsel 

for the petitioner. The normal meaning of 

"otherwise" should be adopted. 
  
 (7).  The D.M. has to refer a case for 

preliminary inquiry even if there is no 

complaint or report or in other words, he 

has power to act "suo moto". 
  
 (8).  In para 60 of the said judgment, 

the Full Bench has observed thus "Rule 

3(5) of the Inquiry, Rules provide that the 

complaint which does not comply with 

any of the provisions of Rule 3 should not 

be entertained. However, even if the 

complaint is not entertained, the D.M. can 

always refer the matter for the preliminary 

enquiry, if he considers that it should be 

so enquired; he can act as if "suo moto".
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  (9).  In para 61, the contention 

raised by learned counsel for the petitioner in 

this petition was also raised by learned 

counsel for petitioner before the Full Bench. 
  
 (10).  It is upto the D.M. to consider 

whether he should entertain the complaint 

or not. 

  
 (11).  It was held in para 63 and para 

64 of the judgement as follows:- 
  
  "63. If the D.M. can order for 

the preliminary enquiry even in a case, 

where a complaint could not be 

entertained, then what is the purpose of 

permitting a pradhan to object regarding its 

non-conformity with rules 3(1) to 3(4). To us, 

it appears to be futile exercise. It is for the 

D.M. to consider whether he should 

entertain the complaint or not. 
  64. (i) The word "otherwise" in 

Rule 4 means that the D.M. has suo moto 

powers to order a preliminary inquiry; 
  (ii) In an appropriate case, the 

D.M. may order a preliminary inquiry even if 

there is, No complaint or report; or a 

defective complaint, not in accordance with 

Rules 3(1) to Rule 3(4); 
  (iii) A pradhan has no legal right 

to object that a complaint is not in 

accordance with Rule (1) to Rule 3(4) of the 

Enquiry Rules." 
  
 (12).  Having considered the Full 

Bench decision of the Court, this Court is 

of the considered opinion that the order 

passed by the D.M. dated 29.07.2019 

challenged in this writ petition, there is no 

ground to show interference under Article 

226 of the Constitution of India. 
  
 (13).  This writ petition is disposed 

of with a direction to the D.M. to 

endeavour to pass a final order under Section 

95 (1)(g), after holding inquiry as per Order 6 

of the Rules of 1997 say, within a period of 

four months from the date, a certified copy of 

the order is produced before her.  
---------- 
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 (1).  Heard Shri Amarjeet Singh 

Rakhra, who appears for the petitioners 

and Shri Vinay Shanker, appearing for the 

respondent no.2 Oriental Bank of 

Commerce, Ghaziabad. 
  
 (2)  This petition has been filed by 

the petitioners challenging the order dated 

09.09.2019 passed by the Debt Recovery 

Tribunal, Lucknow, in Securitization 

Application No.179 of 2014 (M/s Rajdoot 

Trading Company & Others Vs. 

Authorised Officer, Oriental Bank of 

Commerce and Another) and a further 

prayer has been made for issuance of a 

mandamus directing the Debt Recovery 

Tribunal, Lucknow to adjudicate the 

application on merit. 
  
 (3).  It has been submitted by the learned 

counsel for the petitioners that the application 

has been rejected by the Debt Recovery 

Tribunal, Lucknow, holding that it has no 

jurisdiction to entertain such application, and 

such finding has been recorded against the 

settled position in law. It has been submitted 

by the learned counsel for the petitioners that 

the petitioners had taken a loan against a 

property from the Respondent no.2-Bank. 

When they could not repay the loan, the Bank 

proceeded under the Securitization and 

Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002, 

(hereinafter referred as Act of 2002). The 

petitioners preferred the Securitization 

Application No.179 of 2014 challenging the 

sale notice issued by the Bank on 22.02.2014 

with regard to the residential property of the 

petitioners. 
  
 (4).  After pleadings were exchanged, 

the impugned order has been passed. 

  
 (5).  It has been held by the Hon'ble 

Supreme Court and by this Court that 

even where the statute does not provide so, 

the principles of natural justice have to be 

read into every statute. Learned counsel for 

the petitioners has referred to M/s Dharam 

Satyapal Ltd. Vs. Deputy Commissioner of 

Central Excise, Gauhati and Others 

reported in (2015) 8 SCC 5519. Reliance has 

been placed on Paragraph nos.20, 21, 25, 28, 

29, 35 and 42 of the said judgments with 

regard to importance of following the 

principles of natural justice. 

  
 (6).  It has been submitted that the 

District Magistrate had passed an order under 

Section 14 of the Act, 2002, on 28.02.2015 

without serving any notice, based on incorrect 

declaration given by the Bank. The petitioners 

came to know only after filing of the 

Securitization Application and therefore, filed 

an amendment application which was allowed 

and the amendments were duly incorporated. 

It has been submitted that the Debt Recovery 

Tribunal, Lucknow, failed to appreciate that 

the District Magistrate Order under Section 14 

of the Act, 2002, was one of the modes 

available to a secured creditor to take 

possession of the secured assets. Therefore, 

when the District Magistrate passed such 

order taking possession as is contemplated 

under Sub-Section 13 (4) of the Act only be 

said to be an order passed during the process 

initiated under Section 13 which culminates in 

the order under Section 17. 
  
 (7).  Learned counsel for the 

petitioners has placed reliance upon the 

Division Bench's judgment of the Gujarat 

High Court in the case of Devani 

Jagdishbhai Vs. District Magistrate, 

Surat, in Special Civil Application 

No.1805 of 2018, where the Gujarat High 

Court has considered the submissions 

regarding Section 14 (3) of the Act 

excluding the jurisdiction of the Civil 

Court but not of the Tribunal. 
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  (8).  A similar order has been 

passed by a Division Bench of Madhya 

Pradesh High Court also in Writ Petition 

No.19028 of 2017 (Sunil Garg Vs. Bank 

of Baroda & Others). Learned counsel 

for the petitioners has placed reliance on 

Paragraph nos.8 and 15 of the said 

judgment. 
  
 (9).  It has also been submitted that 

the Division Bench of this Court in 

Manoj Dwivedi and Another Vs. District 

Magistrate, Lucknow & Others (in Writ 

Petition No.17467 (M/B) of 2018), has 

considered the remedy is available for a 

party against the order passed by the 

District Magistrate under Section 14 of 

the Act and directed the petitioners 

therein to approach the Tribunal. 
  
 (10).  Learned counsel for the 

petitioners has also placed reliance upon 

the judgment rendered by the Hon'ble 

Supreme Court in the case of Kanaihyalal 

Lalchand Sachdev and Others Vs. State 

of Maharashtra and Others reported in 

(2011) 2 SCC 782 and in the case of 

United Bank of India Vs. Satyawati 

Tandon and Others reported in (2010) 8 

SCC 110, wherein it has been held that 

the District Magistrate under Section 14 

of the Act passes an order which is in the 

nature of an order facilitating final order 

to be passed under Section 17 of the Act, 

and the writ petition is not maintainable 

under Article 226 of the Constitution of 

India. In such cases, the remedy is 

available for the petitioners to approach 

the Tribunal. 
  
 (11).  Shri Vinay Shanker, on the 

other hand, appearing for the Bank, has 

pointed out that against the order passed 

by the Debt Recovery Tribunal, Lucknow, 

under Section 17 of the Act, an Appeal 

has been provided under Section 18 of the 

Act. It has been submitted that where the 

rights have been created under a statutory 

provision, the remedy lies in the Statutory 

Forum as provided in the Rules. He has 

referred to N.P. Poonuswami Vs. Union 

of India and others reported in 1952 AIR 

64, and also the judgment rendered by the 

Hon'ble Supreme Court in the case of 

G.P. Siddeshwara Co-operative Bank 

Ltd. Vs. Mohd. Iqbal & Others reported 

in 2013 (10) SCC 83, and also the 

judgment rendered by Hon'ble the 

Supreme Court in United Bank of India 

Vs. Satyawati Tandon reported in (2010) 

8 SCC 110, to buttress his arguments. 
  
 (12).  It has been submitted that the 

petitioners have avoided filing of the 

Appeal as it involves pre-deposit to be 

made by the appellant before his Appeal 

can be heard. 
  
 (13).  Learned counsel for the 

petitioners has pointed out that the 

petitioners from the date of issuance of 

the order under Section 14 by the District 

Magistrate have deposited the entire 

amount that is due to the Bank alongwith 

interest i.e. from 2015 upto April, 2019, 

he has deposited Rs.60 lacs as demanded 

by the Bank in its Demand Notice and the 

condition of pre-deposit as given under 

Section 18 of the Act before approaching 

the Debt Recovery Tribunal and for the 

Appeal to be considered under Section 18 

would again cast an onerous liability on 

the petitioner to deposit at least 25% of 

the amount, demanded by the Bank. 
  
 (14).  Learned counsel for the 

respondents on merits has submitted that 

the Securitization Application No.179 of 

2014 (M/s Rajdoot Trading Company & 

Others Vs. Authorised Officer, Oriental 
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Bank of Commerce and Another) was 

initially filed only against the sale notice 

issued by the Bank and not against any 

orders passed under Section 13 or 14 of 

the Act. He has referred to the amendment 

application which was moved by the 

petitioner which also has only challenged 

the order passed by the District Magistrate 

under Section 14 but has not challenged 

the order passed under Section 13 (4) and 

13 (2) of the Act, 2002. 

  
 (15).  This Court is convinced that 

when the statutory remedy is available, no 

writ petition can be entertained, as 

statutory remedy is different from the 

alternative remedy. The right of Appeal is 

a remedy created under the Statute i.e. the 

Act of 2002 has not been availed of by the 

petitioners. The petitioners can move an 

appropriate application for exemption 

from the condition of pre-deposit as given 

in the Proviso of Section 18 of the Act. 
  
 (16).  The writ petition stands 

disposed of with a direction to the 

petitioners to approach the Debt Recovery 

Appellate Tribunal, Lucknow, within a 

period of two weeks from today. If such 

an application is moved within a period of 

two weeks from today, the Debt Recovery 

Appellate Tribunal shall also consider the 

application made by the petitioner for 

exemption from pre-deposit as the Bank 

had initially issued demand notice for 

only Rs.60 lacs, which has been deposited 

by the petitioner, and pass appropriate 

orders thereon within a further period of 

two weeks. 
  
 (17).  Till 30.10.2019 or till disposal 

of petitioner's application as aforesaid, 

whichever is earlier, the petitioner shall 

not be dispossessed from his residential 

house. It is evident from page no.73 of the 

paperbook that the petitioner has still not 

been dispossessed from the house in 

question.  
---------- 
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Government - entire Governing Body of 
the Society is not comprised of the 

officers of PNB - PNB and Society are 
distinct entities 

 

On applying the test laid down in Ajay Hasia's 
case the Court came to the conclusion that there 
is no deep and persuasive control of the PNB 

over the Society in question, the corpus cannot 
be said to be entire share capital contributed by 
the PNB, the grant/financial assistance being 
given by the PNB is not so much as to meet out 

almost all or substantial portion of the expenses 
of the Society. (Para 29) 
 

Writ Petition dismissed (E-10) 
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(Delivered by Hon’ble Abdul Moin, J.) 
 

 1.  Heard Sri Amrendra Nath 

Tripathi, learned counsel for the 

petitioners, Sri D.K. Pathak, learned 

Senior Advocate assisted by Sri Mayank 

Pathak, learned counsel for respondent 

No.1, Sri Prashant Kumar, learned 

counsel appearing for respondents No.2 to 

4 and the learned Standing Counsel on the 

question of maintainability of the petition 

against the Punjab National Bank Institute 

of Information Technology (hereinafter 

referred to as "Society") i.e. respondent 

No.2 to 4 in the writ petition. 
  
 2.  By means of the present petition, 

the petitioners have prayed for quashing 

of the order dated 3.5.2019, a copy of 

which is Annexure-1 to the writ petition 

and the consequential impugned 

termination notices dated 31.7.2019, 

copies of which are cumulatively annexed 

as Annexure-2 to the writ petition. Further 

prayer is for a mandamus commanding 

and directing the respondents to allow the 

petitioners to work and pay them salary. 
  
 3.  Annexure 1 dated 3.5.2019 are the 

minutes of the 33rd meeting of the 

Governing Body held on 3.5.2019 of the 

Society for closure of the operations of 

the Society and for termination of the 

services of the employees on the roll of 

the Society after following the required 

legal process. The orders/notices dated 

31.7.2019 have been issued by the 

Director of the Society by which the 

petitioners have been given a notice of 

closure of operation of the Society and 

have been informed that after three 

months of the notice, the services of the 

petitioners shall stand ceased on 

31.10.2019. 
  
 4.  A preliminary objection has been 

raised by Sri D.K. Pathak, learned Senior 

Advocate assisted by Sri Mayank Pathak, 

learned counsel for respondent No.1 and 

Sri Prashant Kumar, learned counsel 

appearing for respondents No.2 to 4 i.e. 

the Society, of the writ petition being not 

maintainable as the Society does not fall 

within the ambit of being a State or 'Other 
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Authority' and thus it is prayed that the 

writ petition be dismissed on the ground 

of maintainability. 

  
 5.  Arguing on the question of 

maintainability, Sri Amrendra Nath 

Tripathi, learned counsel for the 

petitioners submits that the Society would 

fall within the ambit of being "other 

authority" as provided in Article 12 of the 

Constitution and in this regard reliance 

has been placed on the Constitution 

Bench judgment of the Hon'ble Apex 

Court in the case of Ajay Hasia and 

others vs. Khalid Mujib Sehravardi and 

others reported in (1981)1 SCC 722. 

  
 6.  Sri Tripathi, placing reliance on 

paragraph 9 of the aforesaid judgment 

contends that the Apex Court has 

summarised the relevant tests to hold as to 

when a society or a corporation can be 

said to be an instrumentality or agency of 

the Government. 
  
 7.  Sri Tripathi argues that the 

respondent No.1 is a public sector 

banking company and is governed by the 

Banking Regulation Act, 1949 and the 

Government of India has a direct, 

pervasive and financial control over its 

affairs and thus is a State within the 

meaning of Article 12 of the Constitution 

of India. The respondent No.1/Bank in 

order to ensure smooth banking business 

and its functioning and for keeping track 

with the technological advances in the 

banking industry has taken decision to set 

up its own institute of information 

technology at Lucknow known as Punjab 

National Bank Institute of Information 

Technology which was to be governed by 

the Governing Body and Academic 

Council to be constituted by its decision 

dated 4.12.2001. In pursuance of the 

decision of the respondent No.1, a society 

was formed under the Societies 

Registration Act, 1860 vide file 

No.133987 in the office of the Registrar, 

Firms and Societies, Lucknow Division, 

Lucknow on 14.3.2002. The said Society 

has been renewed from time to time and 

its last renewal was made vide order dated 

22.3.2017 which is valid for 5 years i.e. 

upto 14.3.2022. It is contended that the 

Society has its own aims and objects as 

per the Memorandum of Association, a 

copy of which has been filed as 

Annexure-5 to the writ petition. 
  
 8.  Placing reliance on the tests as 

enumerated in the case of Ajay Hasia 

(supra), it is contended that the corpus of 

the Society had been given by the Punjab 

National Bank (hereinafter referred to as 

the PNB) and the financial assistance 

from the PNB is so much as to meet the 

entire expenditure of the Society. It has 

also been contended that there is deep and 

pervasive control of the PNB over the 

Society and thus the Society is an 

instrumentality of the State. It is also 

contended that PNB would fall within the 

ambit of Article 12 of the Constitution 

being a Nationalised Bank and thus as the 

entire control over the Society is 

exercised by the PNB consequently ,the 

society would be covered under Article 12 

of the Constitution of India. It is 

contended that taking into consideration 

the aforesaid parameters as laid down in 

the case of Ajay Hasia (supra), it can 

safely be said that the Society would fall 

within the ambit of being "other 

authority" as contemplated under Article 

12 of the Constitution and accordingly the 

present petition would be maintainable. 
  
 9.  Elaborating this, Sri Tripathi 

argues that so far as the seeding capital of 
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the Society is concerned, the PNB had 

given a corpus of Rs.2 crores for starting 

the Society which is clearly reflected in 

the balance sheet of the Society as on 

31.3.2018, a copy of which is Annexure-

20 to the writ petition, wherein against the 

corpus fund, an amount of Rs.2 crores has 

been indicated. It is also contended that 

the PNB has been regularly giving grant 

to the Society as would be apparent from 

a perusal of the details of grant received, a 

copy of which is Annexure-6 to the writ 

petition, as issued from the office of the 

Deputy Registrar, Firms Societies and 

Chits, Lucknow. It is contended that a 

perusal of the said details would indicate 

that every year the PNB has been giving a 

grant starting from approximately 

Rs.19.64 lakhs in the year 2002-03 to an 

amount of Rs.35 lakhs in the year 2015-

16. Placing reliance on minutes of the 

22nd meeting of the Governing Body of 

the Society dated 14.11.2011, a copy of 

which is Annexure-7 to the writ petition, 

it is contended that Clause 11 Bullet 2 

duly records that the PNB is the promotor 

bank. Thus it is contended that so far as 

the first two criteria, as laid down by the 

Hon'ble Supreme Court in the case of 

Ajay Hasia (supra) pertaining to share 

capital of the Society and financial 

assistance of the State are concerned, the 

aforesaid details would suffice to indicate 

that finance is being given by the PNB so 

as to bring the Society within the ambit of 

Article 12 of the Constitution. 
  
 10.  So far as the deep and pervasive 

control is concerned, which is one of the 

criteria laid down by the Hon'ble Apex 

Court in the case of Ajay Hasia (supra), 

Sri Tripathi contends that a perusal of the 

Memorandum of Association of the 

Society, a copy of which is Annexure-5 to 

the writ petition, would indicate that the 

Governing Body, as per Clause-5, 

comprises of 14 members of which 13 

members are all officers of the PNB while 

14th member is the PNB itself as a 

corporate member. It is also contended 

that a perusal of the list of members of the 

Governing Body would indicate that the 

same read with the Memorandum of 

Association of the Society leaves no 

scope for any outsider to be member of 

the Governing Body. It is also contended 

that the Chairman of the Society is the 

Chairman and Managing Director of the 

PNB itself which are all indicative of 

deep and pervasive control of the PNB in 

the affairs of the Society. It is also 

contended that the Society has issued the 

amended rules/bye-laws (hereinafter refer 

to as "Rules") and in terms of Rule 5(vi) 

of the said Rules, the Society or Institute 

means the Punjab National Bank Institute 

of Information Technology and further in 

terms of Rule 6, the Society has two 

bodies namely (i) General Body and (ii) 

Governing Body while in terms of Rule 8, 

the General Body will consist of the 

members of the Society while in terms of 

Rule 7(i) the Signatories to the 

Memorandum of Association shall be the 

members of the Society. Thus, by natural 

corollary, the Signatories to the 

Memorandum of Association would 

become Members of the Society and the 

General Body is to consist of all the 

members of the Society meaning thereby 

again all the signatories to the Member of 

Association would also be members of the 

General Body. Placing reliance on Rule 

7(v), it is contended that the members 

other than the Corporate member will 

cease to be members on account of death, 

resignation or ceasing to be in service of 

the Bank meaning thereby that whoever 

holds the designated post in the PNB 

would automatically become a member of 
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the Society and his membership would 

cease as soon as he ceases to hold the said 

post in PNB which are all indicative of 

the deep and pervasive control that PNB 

is exercising over the Society in question. 

Thus, it is contended that the criterion laid 

down in the case of Ajay Hasia (supra) 

stand fulfilled in view of the deep and 

pervasive control being exercised by the 

PNB over the affairs of the Society. 
  
 11.  In this regard, Sri Tripathi has 

also invited attention of this Court 

towards the appointment order of 

petitioner No.3 Sri Rakesh Jayaswal 

which has been sent for vetting by the 

Society to the Chief Manager of the PNB. 

It is contended that all these factors would 

primarily indicate that the Society is 

operating under the control of the PNB 

and thus once the PNB falls within the 

ambit of being a State and the Society is 

controlled by the PNB, as per details 

given above, consequently the Society 

would be the "other authority" under 

Article 12 of the Constitution of India and 

hence the present petition would be 

maintainable before this Court against the 

Society. 
  
 12.  Controverting this, Sri D.K. 

Pathak, learned Senior Advocate assisted 

by Sri Mayank Pathak, learned counsel 

appearing for the PNB argues that so far 

as the finance is concerned, no doubt the 

PNB is the promoter Bank yet the Society 

has been set up with the aims and 

objective as set forth in the Memorandum 

of Association in order to promote the 

Society as a premier institution of 

international standards, meeting ISO 9000 

series certification requirements, for 

assimilating, developing and 

disseminating knowledge and expertise in 

the field of information technology (IT) 

with particular reference to the banking 

and financial sectors and in order to 

organize training programmes, seminars, 

conference, encompassing all facets of IT 

driven banking both operational and 

functional as also management of IT. The 

other aims and objectives are to adopt 

or/and use latest technological aids like 

internet etc. for assimilation or/and 

dissemination of knowledge and expertise 

and various other objectives as have been 

spelt out in the Memorandum of 

Association. Placing reliance on the 

balance-sheets of the Societies, copies of 

which have been filed in the short counter 

affidavit filed on behalf of respondents 

No.2 to 4, Sri Pathak has argued that a 

perusal of the balance-sheets of all the 

relevant years starting from the year 2008 

would indicate that though for a few years 

the PNB has given the grant yet the grant 

only comprises of minimal amount and 

almost the entire income of the Society is 

being generated by the Society itself 

including the income from interest on 

F.D.R., interest on Saving Bank Account, 

miscellaneous sources, rent received and 

tender application money. As an example, 

Sri Pathak submits that against the total 

expenditure of Rs.2,63,64,228/- in the 

year ended on 31.3.2008, the grant from 

PNB was only Rs.16,59,380/- and 

likewise in the subsequent years which is 

a small percentage. It is also contended 

that no grant was given to the Society for 

the year 2011-12 and 2014-15 as would 

be apparent from the perusal of the 

income and expenditure account which 

has been annexed by the petitioners 

themselves. It is also contended that even 

when the grant has not been given to the 

Society, it had sufficient income to 

sustain itself and thus merely because the 

grant has been given by the Bank and it is 

the promoter bank, the same will not and 
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cannot bring the Society, which has its 

own individual and autonomous 

existence, as being "other authority" so as 

to maintain a writ petition before the writ 

Court. 
  
 13.  Placing reliance on one of the 

conditions as have been specified in the 

case of Ajay Hasia (supra), it is 

contended that the Hon'ble Apex Court 

has clearly laid down that it is only where 

the entire share capital of the corporation 

is held by Government it can be said that 

the Society is an instrumentality or 

agency of the Government which is not 

the case here. Likewise the grant being 

given by the PNB is not so much to meet 

the entire expenditure of the Society as 

laid down in the case of Ajay Hasia 

(supra). 

  
 14.  So far as the deep and pervasive 

control over the Society by the PNB is 

concerned, Sri D.K. Pathak argues that a 

perusal of the minutes of the meeting 

dated 3.5.2019, so far as it pertains to the 

members alone, would itself indicate that 

four of the members are not directly 

associated with the PNB namely Sri R.I.S. 

Sidhu, who is a retired Chief General 

Manager of the PNB, Sri A.P. Hota, who 

is Ex. Managing Director and Chief 

Executive Officer of the NPCI, Sri Ashok 

Mukund, who is retired D.B.D. of the 

State Bank and India as well as Dr. 

Hemand Darbari, who is Executive 

Director, CDAC, Pune. Placing reliance 

on the said annexure, it is contended that 

a perusal of the members of the 

Governing Body, a copy of which has 

been annexed by the petitioners 

themselves, would indicate that though 

large number of members may be of the 

PNB yet it cannot be said that the entire 

Governing Body comprises of the officers 

of the PNB. It is also contended that once 

the Society is running training programme 

and issuing tenders as such it is an 

independent Society, consequently it 

cannot be said that there is deep and 

pervasive control of the PNB so as to 

bring it within the ambit of the Article 12 

of the Constitution Sri Pathak has also 

placed reliance on the judgment of the 

Apex Court in the case of Rajbir 

Surajbhan Singh vs. The Chairman, 

Institute of Banking Personnel 

Selection, Mumbai reported in (2019) 7 

SCALE 23. 
  
 15.  Sri Prashant Kumar, learned 

counsel appearing for the respondents 

No.2 to 4/Society argues that the Society 

on its own has introduced as many as 20 

courses but no student offered himself for 

admission for even a single course. It is 

contended that the PNB and the Society 

are distinct and separate legal entities. 

The vacancies available in the PNB are 

filled through their board while the 

employees recruited by different 

subsidiaries etc. are governed by the 

policies of respective subsidiaries. It is 

also contended that the Society was set up 

in terms of the aims and objectives as 

detailed in the memorandum of 

association and the main course of the 

Society was an Advance Diploma in 

Banking Technology which is also the 

main source of revenue for the Society. It 

is contended that the Society has got its 

independent existence and though it may 

have been promoted by the PNB, which is 

a commercial Bank, yet it is set up in a 

autonomous manner catering to the needs 

of banking industry in order to ensure 

availability of trained information 

technology manpower. It is also 

contended that in order to ensure that the 

Society works autonomously, the first 
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director was appointed from outside the 

PNB, who was an Ex. Executive Director 

of the Reserve Bank of India, the Deputy 

Director has always been an independent 

professional and the Academic Council 

had, inter alia, the outside professionals as 

its members. 

  
 16.  Sri Prashant Kumar, learned 

counsel for the Society argues that none 

of the criteria as specified by the Apex 

Court in the case of Ajay Hasia (supra) 

are attracted so far as the Society is 

concerned i.e. neither there is any deep 

and pervasive control of the PNB in the 

affairs of the Society nor the financial 

assistance is so large so as to meet the 

entire expenditure of the Society. Thus it 

is contended that the Society does not fall 

within the ambit of being "other 

authority" so as to bring it within the 

ambit of Article 12 of the Constitution of 

India and consequently the present 

petition against the Society would not be 

maintainable. 
  
 17.  Heard learned counsel for the 

parties and perused the record. 
  
 18.  From a perusal of the pleadings 

of the parties and the arguments raised on 

behalf of the contesting parties, it comes 

out that the Society had been formed with 

certain aims and objectives as have been 

set out in the Memorandum of 

Association. The Memorandum of 

Association provides for establishment of 

a governing body. The first members of 

the governing body have been set out in 

Clause V of the Memorandum of 

Association. The amended rules of the 

Society also indicate about the aims and 

objectives of the Society which are given 

in the Memorandum of Association. As 

per the rules of the Society, the Society 

comprises of two bodies namely the 

General Body and the Governing Body. 
  
 19.  The preliminary objection raised 

on behalf of the respondents is that the 

Society does fall within the ambit of 

being "Other Authority" so as to bring it 

within the ambit of Article 12 of the 

Constitution of India and, consequently 

the present against the Society would not 

be maintainable. 
  
 20.  The thrust of arguments of 

learned counsel for the petitioner in order 

to bring the Society within the ambit of 

"Other Authority" so as to bring it under 

Article 12 of the Constitution of India is 

the judgment of the Constitution Bench in 

the case of Ajay Hasia (supra). Para 9 of 

the Ajay Hasia (supra) lays down the 

relevant test for determining as to when a 

Corporation or a Society can be said to be 

an instrumentality or agency of the 

Government so as to bring it within the 

ambit of Article 12 of the Constitution of 

India for the purpose of maintainability of 

the petition, which for the sake of 

convenience is being reproduced below:- 
  
  "9. The tests for determining as 

to when a corporation can be said to be a 

instrumentality or agency of Government 

may now be called out from the judgment 

in the International Airport Authority's 

case. These tests are not conclusive or 

clinching, but they are merely indicative 

indicia which have to be used with care 

and caution, because while stressing the 

necessity of a wide meaning to be placed 

on the expression "other authorities", it 

must be realised that it should not be 

stretched so far as to bring in every 

autonomous body which has some nexus 

with the Government within the sweep of 

the expression. A wide enlargement of the 
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meaning must be tempered by a wise 

limitation. We may summarise the 

relevant tests gathered from the decision 

in the International Airport Authority's 

case as follows 
  (1) "One thing is clear that if the 

entire share capital of the corporation is 

held by Government it would go a longway 

towards indicating that the corporation is 

an instrumentality or agency of 

Government." 
  (2) "Where the financial 

assistance of the State is so much as to meet 

almost entire expenditure of the 

corporation, it would afford some 

indication of the corporation being 

impregnated with governmental character." 
  (3) "It may also be a relevant 

factor.......whether the corporation enjoys 

monopoly status which is the State 

conferred or State protected." 
  (4) "Existence of deep and 

pervasive State control may afford an 

indication that the Corporation is a State 

agency or instrumentality." 
  (5) "If the functions of the 

corporation of public importance and 

closely related to governmental functions, 

it would be a relevant factor in classifying 

the corporation as an instrumentality or 

agency of Government." 
  (6) "Specifically, if a 

department of Government is transferred 

to a corporation, it would be a strong 

factor supportive of this inference of the 

corporation being an instrumentality or 

agency of Government." 
  If on a consideration of these 

relevant factors it is found that the 

corporation is an instrumentality or 

agency of government, it would, as 

pointed out in the International Airport 

Authority's case, be an 'authority' and, 

therefore, 'State' within the meaning of the 

expression in Article 12." 

 21.  Being armed with the aforesaid, 

the Court now proceeds to consider as to 

whether the aforesaid test as laid down in 

the case of Ajay Hasia (supra) are 

attracted so far as the present Society is 

concerned. 
  
 22.  The first argument of the learned 

counsel for the petitioner is that the PNB 

has given a corpus of Rs. 2 Crores for 

starting the Society. Whether the corpus is 

the entire share capital of the Society and 

the entire share capital of the Society is 

being held by the PNB would be a factor 

to indicate that the Society is an 

instrumentality of the PNB. 

  
 23.  A perusal of the balance sheet as 

on 31.03.2018 over which reliance has 

been placed by the learned counsel for the 

petitioner to contend about the corpus fund 

of an amount of Rs. 2 Crores indicates that 

it does not come out that the said corpus 

fund is the share capital or rather the entire 

share capital of the Society which is held 

by the PNB. There is no pleading to the 

effect that Rs. 2 Crores is the entire share 

capital of the Society and in absence of any 

such pleadings, mere argument to the said 

effect would not bring the said corpus 

within the ambit of being entire share 

capital as is being sought to be made out 

by the learned counsel for the petitioner. 

Even otherwise, the balance sheet as on 

31.03.2018 and for various other years as 

have been annexed by the respondents no. 

2 to 4, would indicate that the Society is 

having a corpus fund, the general fund, 

loan account towards the liabilities in the 

balance sheets of various years and apart 

from that the Society is also having 

independent income as would be apparent 

from a perusal of the Income and 

Expenditure account of various years. 

Thus, the said argument is rejected. 
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  24.  As regards the grant of 

financial assistance of the PNB to the 

Society, based on second criteria laid 

down in Ajay Hasia (supra), a perusal of 

the balance sheets for the years starting 

2008 onwards, as have been annexed 

along with the short counter affidavit filed 

by the respondents no. 2 to 4 would 

indicate the grant being given by the 

PNB. Placing reliance on the details of 

grants received, which is a certificate 

issued by the Deputy Registrar, Farm 

Society, Lucknow, a copy of which is 

annexure 6 to the petition, it has been 

contended that almost every year the PNB 

has given a grant to the Society. However, 

the test laid down in the case of Ajay 

Hasia (supra) is that the financial 

assistance of the State should be so 

much as to meet almost the entire 

expenditure of the Corporation which 

would afford some indication of the 

Corporation being impregnated with 

Governmental character. A perusal of 

the balance sheet starting from the year 

2008 onwards would indicate that it is not 

only the grant which has been given by 

the PNB which goes towards the 

expenditure but the Society is also 

generating its own income as would be 

apparent from a perusal of the income and 

expenditure account starting from the year 

31.03.2008 and onwards which indicates 

that the Society is generating income from 

training, interest on FDR, interest on SB 

Account, Miscellaneous Income, Rent 

Income and income from Tender 

Application Money. If only the year 2008 

is taking into consideration then the grant 

from PNB amounts to approximately 

16.59 Lacs viz-a-viz the total expenditure 

of 2.63 Crores and thus it cannot be said 

that the financial assistance from PNB is 

so much as to meet the entire expenditure 

of the Society. Thus, when the financial 

assistance given by PNB is tested viz-a-

viz the total expenditure of the Society as 

per one of the test laid down in the case of 

Ajay Hasia (supra) the said test fails to 

bring the Society within the ambit of the 

Society to be impregnated with 

Governmental character. The Court 

hastens to add that the income and 

expenditure accounts for the subsequent 

years indicate a similar position viz-a-viz 

the grant given by the PNB and the total 

expenditure of the Society. Thus, the said 

argument is also rejected. 
 

 25.  The other thrust of argument of 

the learned counsel for the petitioner is 

the deep and pervasive control of the PNB 

over the affairs of the Society through its 

governing members, which is another test 

as laid down in the case Ajay Hasia 

(supra). 
  
 26.  A perusal of the Memorandum 

of Association would indicate that the 

governing body, as per Clause V of the 

Memorandum of Association, has been 

indicated which comprises primarily of 

the staff of the PNB. However, the said 

clause of governing body gives the details 

of the first members of the Society and 

not for all members for times to come. As 

per clause 6 of the Rules of the Society, 

the Society comprises of two bodies 

namely the General Body and the 

Governing Body. Rule 7 (vi) spells out 

that "any 

person/corporate/organization/institute 

who wants to be a member of the Society 

shall apply to the Society and governing 

body shall take decision in the matter....". 

A perusal of the said rule would indicate 

that membership of the Society is not 

confined to only the staff of the PNB 

rather any person or corporate or 

organization or institute who wants to be a 
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member of the Society can apply to the 

Society and the governing body shall take 

decision in the matter. Further, Rule 7 (vi) (a) 

of the Rules also indicates about the terms of 

the members. So far as the governing body is 

concerned, Rule 9 (a) (ii) and (iii) (a) indicate 

that "the signatories to the Memorandum of 

Association shall be the members of the 

Governing Body till it is re-constituted by 

the general body" and " the Governing Body 

may be re-constituted from time to time by 

the general body...". A perusal of the 

aforesaid Rule clearly indicate that 

signatories to the Memorandum of 

Association shall be the members of the 

governing body till it is re-constituted by 

the general body meaning thereby that first 

signatory members or the first signatories of 

the governing body, despite being the staff 

members of the PNB, can always be re-

constituted by the general body and the 

general body, as already indicated above can 

also comprise of any 

person/corporate/organization/ institute who 

wants to be a member of the Society. 
  
 27.  Thus, merely because the first 

signatories of the governing body comprised 

of the staff of the PNB, the same does not 

take away the right of the individuals to 

apply for the membership of the Society who 

can become of the member of the Society 

and thereafter re-constitute the governing 

body. This would also be apparent from the 

fact that the impugned minutes of the general 

body meeting dated 03.05.2019 also 

comprise of four members who are not 

associated with the PNB in the capacity of 

being the staff members inasmuch as they 

comprise of retired Chief General Manager 

of PNB, of the NPCI, of the State Bank of 

India and of the CDAC, Pune. 
  
 28.  Another aspect of the matter is 

that in terms of Rule 10 of the Rules, the 

governing body has been given the power 

to determine the financial and managerial 

polices, priorities for the Societies 

different activities, duties and conduct, 

salary and allowances and other 

conditions of the service of the officers 

and other employee of the Society and to 

appoint staff in accordance with the rules 

of the society. In terms of Rule 10 (xii) of 

the Rules, the governing body has also 

been given the power to make rule and 

bye-laws for the conduct of the affairs of 

the Society and to add, amend, vary or 

rescind Rules from time to time in 

accordance with the provision of Section 

12 of the Societies Registration Act, 1860 

(hereinafter referred to as "Act, 1860".). 

Thus, a perusal of all the said powers as 

given to the governing body indicates that 

the said power are being exercised 

independently by the Society without any 

interference or control of the PNB which 

itself is indicative of the fact that the 

Society is functioning and working 

independently. Thus, the ground of deep 

and pervasive control of the PNB over the 

affairs of the society is rejected. 

  
 29.  From the aforesaid discussions, 

it clearly comes out that factors as have 

been enumerated in the case of Ajay 

Hasia (supra) and has have been applied 

to the facts of the present case by the 

Court all have led to the conclusion that 

there is no deep and pervasive control of 

the PNB over the Society in question, the 

corpus cannot be said to be entire share 

capital contributed by the PNB, the 

grant/financial assistance being given by 

the PNB is not so much as to meet out 

almost all or substantial portion of the 

expenses of the Society. Even otherwise, 

the functions of the Society are not related 

to any Governmental function and neither 

the Society seems to be enjoying 
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monopoly status which is State conferred 

or State protected. So far as the deep and 

pervasive control is concerned, as already 

indicated above, there is governing body 

which also comprises of independent 

members and further the governing body 

is to be re-constituted by the general body 

with the membership of the Society being 

not confined to only the staff of the PNB 

rather any person or Corporate or 

organization or institute can apply to the 

Society to become a member. The Rules 

of the society also indicate about its 

independent functioning the Society the 

power of framing its rules for the purpose 

of appointment of its employee and other 

service conditions of its employees. 
  
 30.  Thus, none of the criteria as has 

been laid down in the case of Ajay Hasia 

(supra) are attracted so as to persuade 

this Court to hold the Society to be 'Other 

Authority' as contemplated under Article 

12 of the Constitution of India. 

  
 31.  The Apex Court in the case of 

Pradeep Kumar Biswas and Ors. vs. 

Indian Institute of Chemical Biology 

and Ors reported in (2002) 5 SCC 111 

after adverting to various authorities 

including R.D.Shetty Vs. International 

Airport Authority of India reported in 

(1979) 3 SCC 489, Ajay Hasia (supra) 

as well as Sabhajit Tewary vs. Union of 

India (UOI) and Ors reported in AIR 

1975 SC 1329 has laid down that only 

where a body is financially, functionally 

and administratively dominated by or 

under the control of the Government on 

established facts alone would be "State" 

under Article 12 of the Constitution of 

India. 
  
 32.  The Apex Court has also 

considered all the aforesaid aspects of the 

matter and after considering the 

parameters as laid down in the case of 

Ajay Hasia (supra) has held in the case 

of General Manager, Kisan Sahkari 

Chini Mills Ltd., Sultanpur Vs. 

Satrughan Nishad and Ors reported in 

(2003) 8 SCC 639 as under:- 

  
  ‘"8. From the decisions referred 

to above, it would be clear that the form 

in which the body is constituted namely, 

whether it is a society or co-operative 

society or a company, is not decisive. The 

real status of the body with respect to the 

control of government would have to be 

looked into. The various tests, as 

indicated above, would have to be applied 

and considered cumulatively. There can 

be no hard and fast formula and in 

different facts/situations, different factors 

may be found to be overwhelming and 

indicating that the body is an authority 

under Article 12 of the Constitution. In 

this context, Bye Laws of the Mill would 

have to be seen. In the instant case, in one 

of the writ applications filed before the 

High Court, it was asserted that the 

Government of Uttar Pradesh held 50% 

shares in the Mill which fact was denied 

in the counter affidavit filed on behalf of 

the State and it was averred that majority 

of the shares were held by cane growers. 

Of course, it was not said that the 

Government of Uttar Pradesh did not 

hold any share. Before this Court, it was 

stated on behalf of the contesting 

respondents in the counter affidavit that 

the Government of Uttar Pradesh held 

50% shares in the Mill which was not 

denied on behalf of the Mill. Therefore, 

even if it is taken to be admitted due to 

non traverse, the share of the State 

Government would be only 50% and not 

entire. Thus, the first test laid down is not 

fulfilled by the Mill. It has been stated on 
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behalf of the contesting respondents that 

the Mill used to receive some financial 

assistance from the Government. 

According to the Mill, the Government 

had advanced some loans to the Mill. It 

has no where been stated that the State 

used to meet any expenditure of the Mill 

much less almost the entire one, but, as a 

matter of fact, it operates on the basis of 

self generated finances. There is nothing 

to show that the Mill enjoys monopoly 

status in the matter of production of 

sugar. A perusal of Bye-Laws of the Mill 

would show that its membership is open 

to cane growers, other societies, Gram 

Sabha, State Government, etc. and under 

Bye-Law 52, a committee of management 

consisting of 15 members is constituted, 

out of whom, 5 members are required to 

be elected by the representatives of 

individual members, 3 out of co-operative 

society and other institutions and 2 

representatives of financial institutions 

besides 5 members who are required to be 

nominated by the State Government which 

shall be inclusive of the Chairman and 

Administrator. Thus, the ratio of the 

nominees of State Government in the 

committee is only 1/3rd and the 

management of the committee is 

dominated by 2/3rd non-government 

members. Under the Bye-Laws, the State 

Government can neither issue any 

direction to the Mill nor determine its 

policy as it is an autonomous body. The 

State has no control at all in the 

functioning of the Mill much less deep 

and pervasive one. The role of the 

Federation, which is the apex body and 

whose ex-officio Chairman-cum-

Managing Director is Secretary, 

Department of Sugar Industry and Cane, 

Government of Uttar Pradesh, is only 

advisory and to guide its members. The 

letter sent by Managing Director of the 

Federation on 22nd November, 1999 was 

merely by way of an advice and was in the 

nature of a suggestion to the Mill in view 

of its deteriorating financial condition. 

From the said letter, which is in the 

advisory capacity, it cannot be inferred 

that the State had any deep and pervasive 

control over the Mill. Thus, we find none 

of the indicia exists in the case of Mill, as 

such the same being neither 

instrumentality nor agency of government 

cannot be said to be an authority and, 

therefore, it is not State within the 

meaning of Article 12 of the 

Constitution." 
 

 33.  Likewise the Apex Court in the 

case of Federal bank Vs. Sagar Tomas 

reported in (2003) 10 SCC 733 has held 

as under:- 
  
  "28. The six factors which have 

been enumerated in the case of Ajay 

Hasia (supra) and approved in the later 

decisions in the case of Ramana (supra) 

and the seven Judges Bench in the case of 

Pradeep Kumar Biswas (supra) may be 

applied to the facts of the present case 

and see as to those tests apply to the 

appellant bank or not. As indicated 

earlier, share capital of the appellant 

bank is not held at all by the government 

nor any financial assistance is provided 

by the State, nothing to say which may 

meet almost the entire expenditure of the 

company. The third factor is also not 

answered since the appellant bank does 

not enjoy any monopoly status nor it can 

be said to be an institution having State 

protection. So far control over the affairs 

of the appellant bank is concerned, they 

are managed by the Board of Directors 

elected by its shareholders. No 

governmental agency or officer is 

connected with the affairs of the appellant 
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bank nor anyone of them is a member of 

the Board of Directors. In the normal 

functioning of the private banking 

company there is no participation or 

interference of the State or its authorities. 

The statutes have been framed regulating 

the financial and commercial activities so 

that fiscal equilibrium may be kept 

maintained and not get disturbed by the 

mal-functioning of such companies or 

institutions involved in the business of 

banking. These are regulatory measures 

for the purposes of maintaining the 

healthy economic atmosphere in the 

country. Such regulatory measures are 

provided for other companies also as well 

as industries manufacturing goods of 

importance. Otherwise these are purely 

private commercial activities. It deserves 

to be noted that it hardly makes any 

difference that such supervisory vigilance 

is kept by the Reserve Bank of India under 

a Statute or the Central Government. 

Even if it was with the Central 

Government in place of the Reserve Bank 

of India it would not have made any 

difference, therefore, the argument based 

on the decision of All India Bank 

Employees' Association (supra) does not 

advance the case of the respondent. It is 

only in case of mal-functioning of the 

company that occasion to exercise such 

powers arises to protect the interest of the 

depositors, shareholders or the company 

itself or to help the company to be out of 

the woods. In the times of normal 

functioning such occasions do not arise 

except for routine inspections etc. with a 

view to see that things are moved 

smoothly in keeping with fiscal policies in 

general." 
  
 34.  Similarly, the Apex Court in the 

case of Rajbir Surajbhan Singh (supra) 

has held has under:- 

  "8. It is true that the Governor of 

the Reserve Bank of India and the Chairmen 

of certain Public Sector Banks along with the 

Joint Secretary, Banking Division, Ministry 

of Finance are members of the governing 

body of the Respondent-Institute. There is no 

dispute that the Respondent is not constituted 

under a statute. It is also not disputed that 

the Respondent does not receive any funds 

from the Government. The Respondent is not 

controlled by the Government. The letter 

dated 20.09.2010 produced by the Appellant 

along with the rejoinder affidavit does not 

show deep and pervasive control by the 

Government of India. The question of 

whether the Council of Scientific and 

Industrial Research fell under 'other 

authorities' within the meaning of Article 12 

was referred to a 7 Judge Bench of this 

Court. [See: Pradeep Kumar Biswas v. 

Indian Institute of Chemical Biology and 

Ors. (supra)]. Resolving the dispute, the 7 

Judge Bench in Pradeep Kumar Biswas 

(supra) held that the question as to whether a 

corporation/society would fall within the 

meaning of Article 12 should be decided 

after examining whether the body is 

financially, functionally and administratively 

dominated by or under the control of the 

Government. This Court observed that such 

control should be particular to the body in 

question and must be pervasive. A control 

which is merely regulatory under the statute 

or otherwise would not make the body 'State' 

Under Article 12. As there is no control by 

the Government over the Respondent in the 

manner mentioned above, we have no doubt 

in our mind that the Respondent cannot be 

said to be falling within the expression 'State' 

Under Article 12 of the Constitution of 

India." 
  
 35.  Thus, taking into consideration 

the aforesaid discussions, it is apparent 

that the Society does not fall within the 
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ambit of being "Other Authority" as 

contemplated in Article 12 of the Constitution 

of India and thus the present petition is 

dismissed on the ground of maintainability. 

However, it would be open for the petitioners 

to challenge the impugned orders before 

appropriate Court in accordance with law.  
---------- 
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 1.  Heard learned counsel for the 

petitioner and Sri Ran Vijay Singh, 

learned Additional Chief Standing 

Counsel appearing for respondents. 

  
 2.  By means of the present petition, 

the petitioner has prayed for quashing of 

the order dated 21.02.2019, a copy of 

which has been filed as Annexure-1 to the 

petition, by which the District Inspector 

of Schools, Pratapgarh, has rejected the 

claim of the petitioner for financial 
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approval of appointment of the petitioner 

on the post of Clerk on various grounds 

including the ground that there was no 

prior approval to the appointment of the 

petitioner. 
  
 3.  The case set forth by the 

petitioner is that he had been appointed by 

the Committee of Management i.e. 

respondent no.4 on a Class III post of 

Clerk in pursuance to an advertisement 

issued on 11.07.2017 and the appointment 

order having been issued on 07.08.2017, a 

copy of which has been filed as 

Annexure-5 to the petition. Admittedly, in 

pursuance to the appointment order dated 

07.08.2017, the petitioner had submitted 

his joining on 15.08.2017 as would be 

apparent from the joining report of the 

petitioner, a copy of which has been filed 

as Annexure-6 to the petition. 
  
 4.  Admittedly, the appointment to a 

Class III post in educational institutions is 

governed by the provisions of Regulation 

101 of Chapter III of the U.P. 

Intermediate Education Act, 1921 

(hereinafter referred to as 'the Act of 

1921'). Admittedly, in the instant case 

there was no prior approval of the 

competent authority prior to the petitioner 

being appointed and he having submitted 

his joining in pursuance thereof. This 

aspect of the matter has been considered 

by the District Inspector of Schools apart 

from other grounds while rejecting the 

claim of the petitioner by the impugned 

order dated 21.02.2019. 
  
 5.  This Court in the case of Deepak 

Kumar Singh vs. State of U.P. and 

others reported in 2019 (6) ADJ 376 after 

taking into consideration various Division 

Bench judgments and the judgments of 

Apex Court has held that prior approval is 

a sine-qua-non to a valid appointment on 

a Class III post in terms of Regulation 101 

of Chapter III of the Act of 1921. 

  
 6.  Learned counsel for the petitioner, 

however, contends that the Apex Court in 

the case of Kunda Motiram Bodalkar 

vs. Swami Vivekanand Shikshan 

Sanstha and others - (2010) 6 SCC 712 

has held that where an appointment is 

made on the basis of an advertisement and 

that the employee's appointment has been 

approved subsequently consequently even 

if there was no prior permission of his 

appointment and there being no other 

irregularity in the appointment, the 

appointment cannot be held to be void. 
  
 7.  Likewise, reliance has been 

placed on the Division Bench judgment in 

the case of Ashika Prasad Shukla vs. 

District Inspector of Schools - 1998 (3) 

AWC 2150, the judgment passed in a 

bunch of Special Appeals the leading 

being Special Appeal (Defective) No.542 

of 2014 in re:State of U.P. and others vs. 

C/M Sarvodaya Inter College, Sayar 

District Ghazipur, Division Bench 

judgment in the case of Pramod Kumar 

Pandey and 5 others vs. The District 

Inspector of Schools and another passed 

in Special Appeal Defective No.684 of 

2019 decided on 01.08.2019 as well as the 

judgment of Writ Court passed in the case 

of Abhendra Anand Singh vs. State of 

U.P. and others-2017 (2) ADJ 23. 
  
 8.  On the other hand, Sri Ran Vijay 

Singh, learned Additional Chief Standing 

Counsel, submits that the cases of Kunda 

Motiram Bodalkar (supra), Ashika 

Prasad Shukla (supra), C/M Sarvodaya 

Inter College (supra) and Pramod 

Kumar Pandey (supra) all pertain to 

Assistant Teachers who are governed by 
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different set of rules/provision of law 

while the present case pertains to an 

appointment on a Class III post which is 

governed by Regulation 101 of Chapter 

III of the Act of 1921 and hence all the 

aforesaid cases shall not be applicable. 
  
 9.  So far as the case of Abhendra 

Anand Singh (supra) is concerned, Sri 

Ran Vijay Singh, learned Additional 

Chief Standing Counsel submits that the 

said judgment has been passed without 

considering the judgments of Apex Court 

in the cases of Prabhat Kumar Sharma 

and others vs. State of U.P. and others - 

(1996) 10 SCC 62, Shesh Mani Shukla 

vs. District Inspector of Schools Deoria 

and others - (2009) 15 SCC 436, U.P. 

Avas Evam Vikas Parishad and 

another vs. Friends Coop. Housing 

Society Ltd. and another - 1995 (Supp.) 

(3) SCC 456, Union of India and 

another vs. Raghuwar Pal Singh - 

(2018) 15 SCC 463, and the Division 

Bench judgments in the cases of Jagdish 

Singh vs. State of U.P. and others - 

(2006) 2 UPLBEC 1851 and Ms. Shailja 

Shah vs. Executive Committee, Bharat 

Varshiya National Association and 

another - 1995 (25) ALR 88, Pawan 

Kumar Mishra vs. Joint Director of 

Education, Azamgarh and others - 

(2018) 3 AWC 2418 and even otherwise 

this Court after considering all the 

aforesaid Division Bench's judgments 

including the judgments of Apex Court 

has held in the case of Deepak Kumar 

Singh (supra) that prior approval is sine-

qua-non for a valid appointment on a 

Class III post. 

  
 10.  Having heard learned counsel 

for the contesting parties and having 

perused the records, what comes out is 

that it is an admitted fact that the 

petitioner had been appointed on a Class 

III post without prior approval of the 

competent authority. This aspect of the 

matter has already been considered 

threadbare by this Court in the case of 

Deepak Kumar Singh (supra). For the 

sake of convenience, the relevant 

observations in the case of Deepak 

Kumar Singh (supra) are reproduced as 

under:- 
  
  15. From a perusal of 

Regulation 101, it is apparent that the 

appointing authority could not fill up any 

vacancy of a non teaching staff except 

with the prior approval of the DIOS. 
  16. Thus the sine quo non for 

filling up the vacancy of non teaching 

staff by the Management is the prior 

approval of the DIOS. 
  17. The issue of 'prior approval' 

has engaged the attention of the Courts 

from time to time. In the case of Prabhat 

Kumar Sharma and others Vs. State of 

U.P and ors reported in (1996) 10 SCC 

62, the Hon'ble Supreme Court while 

considering the provisions of Removal of 

Difficulties order, which also provides for 

a prior approval of the DIOS, held that an 

appointment made inconsistent with the 

procedure of Removal of Difficulties 

Order is void abinitio and will not confer 

any right upon the incumbent to hold the 

post or to continue in service or to claim 

salary from the State exchequer. The 

relevant observations made by Hon'ble 

Supreme Court in Prabhat Kumar 

Sharma (supra) are reproduced as 

under:- 
  "Any appointment made in 

transgression thereof is illegal 

appointment and is void and confers no 

right on the appointees." 
  18. Likewise the Hon'ble 

Supreme Court in the case of Shesh Mani 
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Shukla Vs. District Inspector of Schools 

Deoria and others reported in (2009) 

(15) SCC 436 held as under:- 
  "It is true that the appellant has 

worked for a long time. His appointment, 

however, being in contravention of the 

statutory provision was illegal, and, thus, 

void ab initio. If his appointment has not 

been granted approval by the statutory 

authority, no exception can be taken only 

because the appellant had worked for a 

long time. The same by itself, in our 

opinion, cannot form the basis for 

obtaining a writ of or in the nature of 

mandamus; as it is well known that for the 

said purpose, the writ petitioner must 

establish a legal right in himself and a 

corresponding legal duty in the State." 
  19. A Division Bench judgment 

of this Court in the case of Jagdish Singh 

Vs. State of U.P and Ors reported in 

2006 (2) UPLBEC 1851 has held as 

under:- 
  "without prior approval of the 

Inspector, the Principal or the committee 

of management cannot issue an 

appointment letter or permit joining of 

any candidate. Requirement of prior 

approval in Regulation 101 is a condition 

precedent before issuing an appointment 

letter and is mandatory." 
  20. Another Division Bench of 

this Court in the case of Ms. Shailja Shah 

Vs. Executive Committee, Bharat 

Varshiya National Association and 

another reported in 1995 (25) ALR, 88 

has held has under:- 
  "expression "prior approval" 

and "approval" connotes different 

situation. Where a statute uses the term 

"prior approval" anything done without 

prior approval is nullity. Where a statute 

employs expression "approval", however, 

in such cases subsequent ratification can 

make the act valid." 

  21. The word 'Prior Approval' 

has also been used in Section 59(1)(a) of 

U.P Urban Planing and Development Act, 

1973 and Hon'ble Supreme Court in the 

case of U.P Avas Evam Vikas Parishad 

and Anr Vs. Friends Coop. Housing 

Society Ltd. and Anr reported in 1995 

(Supp) (3) SCC 456 has held that "prior 

approval" and "approval" are two 

different connotations and if the statute 

does not mention "prior approval" what is 

material would be only "approval". 
  22. Recently Hon'ble Supreme 

Court in the case of Union of India and 

Anr Vs. Raghuwar Pal Singh reported in 

(2018) 15 SCC 463 considered an issue 

wherein an appointment could have been 

made only after obtaining prior approval 

from Competent Authority i.e. Ministry of 

Agriculture, Department of Animal 

Husbandry and Dairying, New Delhi. 

However, prior approval was not 

obtained and appointments were made. 

Thereafter, appointments were cancelled/ 

terminated on the ground that the same 

were illegal as there was no prior 

approval. The Hon'ble Supreme Court 

held that since appointments were made 

without prior approval, they were de hors 

the Rules and a nullity, hence, principles 

of natural justice are also not attracted in 

such a case. Paras 16 and 17 of judgment 

which dealt with the aforesaid issue are 

reproduced below : 
  16. We shall now consider the 

efficacy of the reason so recorded in the 

office order. The recruitment procedure in 

relation to the post of Veterinary 

Compounder is governed by the statutory 

Rules titled 'Central Cattle Breeding 

Farms (Class III and Class IV posts) 

Recruitment Rules, 1969, as amended 

from time to time and including the 

executive instructions issued in that 

behalf. As per the stated dispensation for 
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such recruitment, the appointment letter 

could be issued only by an authorised 

officer and after grant of approval by the 

competent authority. Nowhere in the 

Original Application filed by the 

Respondent, it has been asserted that such 

prior approval is not the quintessence for 

issuing a letter of appointment. 
  17. For taking this contention 

forward, we may assume, for the time 

being, that the then Director Incharge 

H.S. Rathore, Agriculture Officer had the 

authority to issue a letter of appointment. 

Nevertheless, he could do so only upon 

obtaining prior written approval of the 

competent authority. No case has been 

made out in the Original Application that 

due approval was granted by the 

competent authority before issue of the 

letter of appointment to the Respondent. 

Thus, it is indisputable that no prior 

approval of the competent authority was 

given for the appointment of the 

Respondent. In such a case, the next 

logical issue that arises for consideration 

is: whether the appointment letter issued 

to the Respondent, would be a case of 

nullity or a mere irregularity? If it is a 

case of nullity, affording opportunity to 

the incumbent would be a mere formality 

and non grant of opportunity may not 

vitiate the final decision of termination of 

his services. The Tribunal has rightly held 

that in absence of prior approval of the 

competent authority, the Director 

Incharge could not have hastened 

issuance of the appointment letter. The 

act of commission and omission of the 

then Director Incharge would, therefore, 

suffer from the vice of lack of authority 

and nullity in law." 
  23.  A Division Bench of this 

Court in the case of Pawan Kumar 

Mishra Vs. Joint Director of Education, 

Azamgarh and Ors reported in (2018) 3 

AWC 2418 after referring to the earlier 

Division Bench judgment in the case of 

Jagdish Singh (supra) held as under:- 
  "21. In the instant case, the 

expression used in Regulation 101, is 

"prior approval" and not "approval". 

Consequently, when the statute uses the 

term "prior approval", then anything done 

without prior approval is a nullity. In 

Prabhat Kumar Sharma and others vs. 

State of U.P. and others, AIR 

1996(SC)2638 the Supreme Court held: 
  "Any appointment made in 

transgression thereof is illegal 

appointment and is void and confers no 

right on the appointees." 
  17. In the light of the aforesaid, 

we find that admittedly the appellant was 

appointed without seeking prior approval 

from the District Inspector of Schools. 

The said appointment was wholly illegal 

and was a void order, which conferred no 

right on the appellant." 
  24. Likewise, this Court in the 

case of Shashi Kant Gupta Vs. State of 

U.P and Ors reported in 2014 SCC 

Online (All) 6039 has held as under :- 
  "1. Principal of Sri Aastik Muni 

Inter College, Koriyan, Kanpur Nagar 

(hereinafter referred to as "College") 

sought permission of District Inspector of 

Schools, Kanpur Nagar (hereinafter 

referred to as "DIOS") before 

commencing selection and appointment 

on Class-IV post in the College and 

having received intimation, proceeded to 

make selection. The advertisement was 

published in daily newspaper 

'Employment Exchange' dated 1-15' 

February' 2003 published from Kanpur 

whereby the applications were invited 

upto 28.2.2003 and interview was to be 

held on 8.3.2003. Petitioner submitted 

application on 27.2.2003 and thereafter 

on 9.3.2003 appointment was made and 
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petitioner joined on 15.3.2003. It is, 

therefore, evident from the record that 

after making selection and before 

appointment, no record was transmitted 

to DIOS seeking his prior approval as 

contemplated under Regulation 101, 

Chapter-III of the Regulations framed 

under the U.P. Intermediate Education 

Act, 1921 (hereinafter referred to as "Act, 

1921"). The law does not require prior 

approval before the selection but 

Regulation 101 talks of prior approval 

before the appointment but after making 

selection. This distinction has been 

noticed by Division Bench of this Court in 

Jagdish Singh etc. Vs. State of U.P. & 

others, 2006 (3) ESC 2055 (All)(DB) and 

it has been held that Regulation 101 is 

mandatory and if no prior approval has 

been obtained before making 

appointment, but after the selection the 

appointment shall be void-ab-initio and it 

shall not confer any right upon the 

incumbent to hold the post or to claim 

salary. The relevant observation made by 

Division Bench reads as under: 
  "... without prior approval of the 

Inspector, the Principal or the committee 

of management cannot issue an 

appointment letter or permit joining of 

any candidate. Requirement of prior 

approval in Regulation 101 is a condition 

precedent before issuing an appointment 

letter and is mandatory." 
  2. In view of above, the alleged 

appointment of petitioner cannot be said 

to be valid. No relief, therefore, as sought 

for in the writ petition can be granted to 

petitioner. 
  3. The writ petition lacks merit. 

Dismissed." 
  25. This Court in the case of 

Ram Kumar Shukla Vs. State of U.P and 

Ors reported in 2014 SCC Online (All) 

6040 has held has under :- 

  1. Principal of Sri Aastik Muni 

Inter College, Koriyan, Kanpur Nagar 

(hereinafter referred to as "College") 

sought permission of District Inspector of 

Schools, Kanpur Nagar (hereinafter 

referred to as "DIOS") before commencing 

selection and appointment on Class-IV post 

in the College and having received 

intimation, proceeded to make selection. 

The advertisement was published in daily 

newspaper 'Employment Exchange' dated 

1-15' February' 2003 published from 

Kanpur whereby the applications were 

invited upto 28.2.2003 and interview was to 

be held on 8.3.2003. Petitioner submitted 

application on 27.2.2003 and thereafter on 

9.3.2003 appointment was made and 

petitioner joined on 15.3.2003. It is, 

therefore, evident from the record that after 

making selection and before appointment, 

no record was transmitted to DIOS seeking 

his prior approval as contemplated under 

Regulation 101, Chapter-III of the 

Regulations framed under the U.P. 

Intermediate Education Act, 1921 

(hereinafter referred to as "Act, 1921"). The 

law does not require prior approval before 

the selection but Regulation 101 talks of 

prior approval before the appointment but 

after making selection. This distinction has 

been noticed by Division Bench of this 

Court in Jagdish Singh etc. Vs. State of U.P. 

& others, 2006 (3) ESC 2055 (All)(DB) and 

it has been held that Regulation 101 is 

mandatory and if no prior approval has 

been obtained before making appointment, 

but after the selection the appointment shall 

be void-ab-initio and it shall not confer any 

right upon the incumbent to hold the post or 

to claim salary. The relevant observation 

made by Division Bench reads as under: 
  "... without prior approval of the 

Inspector, the Principal or the committee 

of management cannot issue an 

appointment letter or permit joining of 
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any candidate. Requirement of prior 

approval in Regulation 101 is a condition 

precedent before issuing an appointment 

letter and is mandatory." 
  2. In view of above, the alleged 

appointment of petitioner cannot be said 

to be valid. No relief, therefore, as sought 

for in the writ petition can be granted to 

petitioner. 
  3. The writ petition lacks merit. 

Dismissed. 
  26. Thus, from a perusal of the 

aforesaid, it clearly comes out that prior 

approval was a sine qua non of filling up 

of vacancy of non teaching staff and issue 

of the appointment order. It is settled 

proposition of law that where a thing is to 

be done in a particular manner it is to be 

done in that manner or not at all. In this 

regard, the Court may refer to the 

judgment of Nazir Ahmad vs. Emperor 

reported in AIR 1936 PC 253 wherein it 

has been held as under:- 
  "where a power is given to do a 

certain thing in a certain way the thing 

must be done in that way or not at all." 
  27. Likewise the Hon'ble 

Supreme Court in the case of Deep Chand 

vs. The State of Rajasthan reported in AIR 

1961 SC 1527 has reiterated the principle 

of law as laid down in the case of Nazir 

Ahmad (supra) that:- 
  "........Where power is given to 

do a certain thing in a certain way, the 

thing must be done in that way or not at 

all and other methods of performance are 

necessarily forbidden" 
  28. Likewise the Hon'ble 

Supreme Court in the case of State of 

Uttar Pradesh vs. Singhara Singh and 

Ors reported in AIR 1964 SC 358 has 

again followed the principle laid down in 

the case of Nazir Ahmad (supra). 
  29. The Hon'ble Supreme Court 

in the case of Babu Verghese & Ors. vs. 

Bar Council of Kerala & Ors reported in 

(1993) 3 SCC 422 while following the 

principle laid down in the case of Nazir 

Ahmad (supra) has held that:- 
  "It is the basic principle of law 

long settled that if the manner of doing a 

particular act is prescribed under any 

Statute, the act must be done in that 

manner or not at all." 
  30. Keeping in view the 

aforesaid discussions, it is thus apparent 

that the relevant regulations provide for a 

prior approval before filling in the 

vacancy of non teaching staff. 

Consequently, no such vacancy could be 

filled up except with the prior approval of 

the DIOS inasmuch as once the 

prescribed procedure itself contemplates 

a prior approval for filling up the 

vacancy, as such, keeping in view the 

settled proposition of law that where a 

manner of doing a particular act is 

prescribed, the act must be done in that 

manner or not at all and thus the vacancy 

could not have been filled in and the 

petitioner appointed without the prior 

approval of the DIOS. 
  31. Though, the Joint Director 

of Education has rejected the claim of the 

petitioner on the ground of there being no 

substantive vacancy on the date of his 

appointment and the ground of prior 

approval does not find place in the 

impugned order, as has rightly been 

contended by the learned counsel for the 

petitioner, yet this Court is of the view 

that once the said ground of there being 

no prior approval prior to appointment of 

the petitioner has been taken in the 

counter affidavit and is also a legal 

ground, consequently instead of 

remanding back the matter to the Joint 

Director of Education for a fresh 

decision, this Court has itself gone 

through the facts of the case and has also 
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considered the said ground which 

deciding the case after hearing the 

learned counsel for the petitioner on this 

ground also more particularly when the 

pleadings have already been completed 

and the matter was argued at length. 
  32. As regards, the judgment 

cited on behalf of the petitioner in the 

case of Rajendra Yadav and Sri Ranjan 

(supra) which pertains to there being 

deemed approval after lapse of two weeks 

from the date of seeking prior approval of 

the DIOS, suffice to state that once the 

relevant Regulations do not contemplate 

any such deemed approval consequently, 

no such deemed approval can be 

presumed. Moreover, prior approval has 

been held to be sine qua non by various 

Division Bench judgment of this Court 

before making any appointment in terms 

of Regulation 101, consequently the 

aforesaid judgments shall not come to the 

rescue of the petitioner. 
  33. As regards, the judgment in 

the case of Abdul Shafiq Hanfi (supra), 

the said judgment is distinguishable 

inasmuch the said judgment did not 

consider the question of prior approval as 

specifically provided in the Regulations 

and as has been considered by various 

Division Bench judgments of this Court as 

well as by the Hon'ble Supreme Court. 
  34. As regards, the judgment in 

the case of Surya Kumar Dixit (supra), 

the same pertains to an order held to be 

sustainable only on the grounds contained 

therein keeping in view the law laid down 

by the Hon'ble Supreme Court in the case 

of Mohinder Singh Gill and Ors Vs. The 

Chief Election Commissioner, New 

Delhi and Ors reported in AIR 1987 SC 

851. This Court has already recorded as 

to why despite the ground of prior 

approval not having been taken by the 

respondent no. 2 while rejecting the case 

of the petitioner in the impugned order yet 

the said ground of prior approval having 

been taken in the counter affidavit as such 

this Court has itself proceeded to consider 

the said ground as the pleadings have 

been completed and it would have been a 

futile exercise to remit back the matter to 

the respondent no. 3 for a decision afresh 

despite having the legal reasons on 

record . As such, the said judgment would 

also not be of any help to the petitioner. 
  35. Accordingly, when facts of 

the instant case are tested on the touch 

stone of Regulation 101 wherein the 

words 'Prior Approval' has been used and 

the interpretation of the words 'Prior 

Approval' as has been given by the 

Hon'ble Supreme Court as well as various 

Division Benches of this Court and the 

principle of law as enunciated in the case 

of Nazir Ahmad (supra) it clearly comes 

out that where the appointing authority 

has issued the appointment order or 

permitted the joining of any candidate 

without the prior approval the same 

would be illegal and void abinitio. In the 

instant case, the Management having 

initiated the selection process and having 

issued the advertisement, formed a select 

committee, selected the petitioner 

permitted him to join and even issued an 

appointment order without the prior 

approval of the DIOS the same would 

thus vitiate the appointment of the 

petitioner. 
  36. Keeping in view the 

aforesaid discussions, no illegality or 

infirmity is found in the impugned order 

dated 26.11.2011 passed by the 

respondent no. 3. 
  37. The writ petition is 

accordingly dismissed." 
  
 11.  Thus, from perusal of the 

aforesaid judgment, it clearly comes out 
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that once there was no prior approval to 

the appointment of the petitioner on a 

Class III post consequently the 

appointment of the petitioner is itself void 

ab-initio in the eyes of law. Having thus 

being appointed without any prior 

approval consequently this Court cannot 

come to the rescue of the petitioner more 

particularly when the appointment of the 

petitioner is void ab-initio and having 

been made without prior approval of the 

competent authority. 
  
 12.  So far as the judgments relied 

upon by learned counsel for the petitioner 

in the case of Kunda Motiram Bodalkar 

(supra), Ashika Prasad Shukla (supra), 

C/M Sarvodaya Inter College (supra) 

and Pramod Kumar Pandey (supra) are 

concerned, suffice to state that they all 

pertain to appointment of Assistant 

Teachers who are governed by different 

set of rules and provisions of law while 

the present case pertains to an 

appointment on a Class III post which is 

governed by Regulation 101 of Chapter 

III of the Act of 1921 and hence all the 

aforesaid cases are distinguishable on 

their own facts. Further the judgment in 

the case of Abhendra Anand Singh 

(supra) has been passed without 

considering the judgment of Prabhat 

Kumar Sharma (supra), Shesh Mani 

Shukla (supra), Jagdish Singh (supra), 

Ms. Shailja Shah (supra), U.P. Avas 

Evam Vikas Parishad (supra), 

Raghuwar Pal Singh (supra) and 

Pawan Kumar Mishra (supra) and even 

otherwise this Court after considering all 

the aforesaid Division Bench's judgments 

including the judgments of Apex Court 

has held in the case of Deepak Kumar 

Singh (supra) that prior approval is sine-

qua-non for a valid appointment on a 

Class III post. 

 13.  Accordingly, taking into 

consideration the aforesaid discussion no 

case for interference is made out. The writ 

petition is dismissed.  
---------- 
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regular appointment is made  
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continue even if the post continues to exist. 
(Para 17 and 18) 

If the order of termination is "termination 

simpliciter", no opportunity for hearing is 
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maintainability of review application 
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(Delivered by Hon’ble Saurabh Lavania, J) 

 

 1.  Heard Sri G.C. Verma, learned 

counsel for the review applicant/petitioner and 

learned counsel for the State-respondents, Sri 

Amit Sharma.  

 2.  Present review application has 

been filed for reviewing the judgment and 

order dated 27.01.2017, whereby this 

Court after recording the finding, quoted 

hereinunder, dismissed the writ petition 

and affirmed the order dated 09.08.1998 

passed by U.P. State Public Services 

tribunal (in short "Tribunal") in claim 

petition No.278/V/(F)/1992, whereby 

Tribunal dismissed the claim petition and 

affirmed the order of termination dated 

31.03.1992.  
  
  "Petitioner was engaged as 

Junior Clerk in a short term vacancy on 

temporary basis on 22.06.1991 and after 

joining of regular employee, he was 

ceased. Admittedly, petitioner had no 

right to hold post since his appointment 

was temporary and on short term basis. 

Hence, we find no error on the part of 

Tribunal in dismissing claim petition."  
  
 3.  Before the Tribunal, the petitioner 

challenged the order of termination dated 

31.03.1992 and also sought the 

consequential reliefs. The reliefs sought 

by the petitioner before the Tribunal are 

quoted under for ready reference:-  

 
   "Wherefore, it most 

respectfully prayed that this Hon'ble Tribunal 

may be please to much the impugned order 

dated 31.03.1992 (contained in Annexure no.1 

to this petition) with a declaration that the 

petitioner continues in his service and is 

entitled to his fully pay, which he would have 

been entitled in absence of the impugned 

order.  
  Any other orders or direction 

appropriate in the circumstances of the 

case and deemed just and proper by the 

Hon'ble Tribunal may also be passed 

along with cost of this claim petition."  
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 4.  The Tribunal after considering the 

material available on record dismissed the 

claim petition of the petitioner vide order 

dated 05.05.1998, with following 

observation:-  
  
  "From the perusal of annexure 

No.1 it is clearly proved that the 

petitioner was working on daily wages 

basis and his services had been 

terminated w.e.f. after noon of 

31.03.1992. The petitioner being a daily 

wager he could not be treated to be ad-

hoc appointee even he could not be 

regularized under any of Government 

order for regularization of ad-hoc 

services of Government Servant. In these 

circumstances I am fully convinced with 

the contention of the learned Presenting 

Officer that the petitioner has no lien in 

respect of the post of a Junior Clerk, as 

such the termination order is legal and 

justified."  
  
 5.  Aggrieved by the order dated 

05.05.1998 passed by the Tribunal and 

order of termination dated 31.03.1992 the 

petitioner filed the writ petition, in which 

the judgment and order dated 27.01.2017, 

under review, was passed.  
  
 6.  Brief facts of the case are that initially 

the petitioner was appointed in the pay scale 

of Junior Clerk vide order dated 22.06.1991, 

against short term vacancy on the post of 

Head Clerk, by the opposite party no.4, 

Principal, Government Industrial Training 

Institute, Bareilly. The appointment was 

purely temporary and conditioned. The 

condition of appointment was to the effect that 

the appointment would come to an end 

automatically, if Directorate any person on the 

post in question. The relevant portion of 

appointment order dated 22.06.1991 reads as 

under:-  

  Þ{ks=h; lsok;kstu dk;kZy;] cjsyh 

}kjk lEizsf"kr lwph ls foHkkxh; p;u lfefr 

}kjk laLrqfr ds vk/kkj ij iath;u ua0&lh-

1881@91 Jh vkse ujs'k iq= Jh yYyw izlkn 

dks vodk'kdkyhu fjDfr ds fo:) dfu"B 

fyfid ij osrueku : 

950&20&1150&n0jks0&25&1500 esa iq.kZr;k% 

vLFkk;h :i ls fu;fDr fd;k tkrk gSA 

funs'kky; }kjk eq[; fyfid in ij rSukrh gksus 

ij Jh vkse izdk'k dh lsok,a Lor% lekIr 

le>h tk;sxhAß  

  
 7.  On 31.07.1991, an order was 

issued by the opposite party no.4. The 

order dated 31.07.1991 also reflects that 

the appointment of the petitioner was in 

the pay scale of Junior Clerk against the 

post of Senior assistant and was purely 

temporary and conditional,. The condition 

in the appointment was to the effect that 

the appointment of petitioner would come 

at an end automatically, if an appointment 

is made on the post of Senior Assistant by 

the Director. The relevant portion of order 

dated 31.07.1991 is quoted below:-  

  
  Þbl laLFkku ds 

i=kad%LFkk0@d0fy0@fu0@91@3153&53 

fnukad% 22&06&1991 esa vkaf'kd la'kks/ku djrs 

gq, Jh vkse ujs'k dks ofj"B fyfid lgk;d ds 

fo:) dfu"B fyfid osrueku : 

950&20&1150&n0jks0&25&1550 esa iw.kZr;k 

vLFkkbZ :i ls fu;qDr fd;k tkrk gSA 

funs'kky; }kjk ofj"B lgk;d dh rSukrh fd;s 

tkus ij Jh vkse ujs'k dh lsok,a Lor% lekIr 

le>kh tk,axhAß  

  
  8.  Thereafter vide order dated 

12.11.1991 he was transferred to 

Government Industrial Training Institute, 

Anwala, Bareilly and while was working 

at Anwala, vide order dated 31.03.1992, 

the services of the petitioner came to an 

end. The relevant portion of order dated 

31.03.1992 reads as under:-  
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   Þjkt0vkS0iz0la0vkaoyk] cjsyh esa 

dfu"B fyfid ds in ij nSfud osru ij 

dk;Zjr deZpkjh Jh vkse ujs'k dh lsok,a fnukad 

31-03-1992 ds mijkUr lekIr dh tkrh gSAß  

  
 9.  Aggrieved by the order dated 

31.03.1992, the petitioner filed the claim 

petition before Tribunal, which was 

dismissed on 05.05.1998.  

  
 10.  The writ petition filed against 

the aforesaid order was dismissed by the 

judgment and order dated 27.01.2017, 

under review.  

  
 11.  Before us, while pressing the 

review application, the arguments, as 

advanced by the learned counsel for 

petitioner Sri G.C.Verma, are summarized 

as under:-  
  
  (i) The appointment of the 

petitioner was on temporary basis and he 

was terminated vide order dated 

31.03.1992 treating him to be daily wage, 

and that for without giving proper 

opportunity of hearing.  
  (ii) After being appointed as 

temporary basis at Government Industrial 

Training Institute, Bareilly the petitioner 

was transferred to Government Industrial 

Training Institute, Anwala, Bareilly on 

clear regular vacancy, treating the 

petitioner as regular employee and thus 

the termination of the services of 

petitioner treating him as daily wage 

was/is not justified rather illegal.  
  (iii) The order of termination 

dated 31.031992 was passed in violation 

of terms of appointment.  
  (iv) It is also submitted that 

while passing the judgment and order 

dated 27.01.2017 this Court has not taken 

note of the entire facts of the case as such 

the present review petition has been filed.  

  12.  We put a query to Sri 

G.C.Verma, who appeared for review 

petitioner, that which 

appointments/engagements are included 

in expression "temporary appointee" and 

whether " temporary appointee" is 

governed by the Rules which says that 

prior to passing of order of termination 

simplicitor an opportunity of hearing 

should be given to a "temporary 

appointee".  

  
 13.  To aforesaid, the learned counsel 

for the review petitioner could not place 

any Rule and also failed to explain the 

term/expression "temporary appointee".  

  
 14.  We have heard learned counsel 

for the petitioner and perused the record.  
  
 15.  It transpires from the record, 

which is admitted position, that the 

appointment of petitioner was purely 

temporary and against short term vacancy, 

which was made on 22.06.1991 and came 

to an end vide order dated 31.03.1992. 

The petitioner worked for a very short 

period/span. The services of the petitioner 

were not regularized on the post of Junior 

Clerk and contrary to the same there is 

neither any pleading nor an order, on 

record.  
  
 16.  Before coming to the conclusion 

that whether the reasoning given by this 

Court while dismissing the writ petition 

vide judgment and order dated 27.01.2017 

is perfectly valid or not, we would like to 

consider the expression "temporary 

appointee" and right to hold the post by a 

"temporary appointee".  
  
 17.  In regard to aforesaid the 

Division Bench of this Court in the case 

of (Dharmendra Kumar Tiwari Vs. State 
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of U.P. and others) reported in 2002 All 

LJ 1216, after observing, as under, 

dismissed the writ petition.  

  
  "4. Learned counsel for the 

petitioner submitted that the petitioner 

has a right to continue till a regularly 

selected candidate is available for the 

post. We do not agree with this 

submission. There is no such legal 

principle that a temporary employee has a 

right to continue on the post till a 

regularly selected candidate is available 

for that post. Rather, the legal position is 

just the reverse, namely, that a temporary 

employee has no right to the post, and 

hence he has no right to continue even if 

the post continues to exist. An ad hoc 

appointee is also a temporary appointee. 

The expression ''temporary appointee' is a 

general expression under which there are 

several sub-categories, e.g. casual 

appointee, daily wage appointee, ad hoc 

appointee and even a probationer. All 

such sub-categories fall within the 

general category of a temporary 

appointee, as contrasted to a permanent 

appointee. The legal position is that a 

temporary appointee has no right to the 

post and it is not correct to say that a 

temporary appointee has a right to 

continue till a regularly selected 

candidate is available for the post.  
  5.Learned counsel for the 

petitioner has brought to our notice 

certain interim orders passed by the 

Lucknow Bench of this Court vide 

Annexures 3 and 4 to the writ petition. 

These are interim orders and hence are 

no precedents. The law is well settled by 

the Supreme Court in various decisions 

that a temporary employee has no right to 

the post videState of U.P.v.Kaushal 

Kishore, (1991) 1 SCC 691 : (1991 AIR 

SCW 793),Triveni Shankar Saxenav.State 

of U.P., 1992 Supp (1) SCC 524 : AIR 

1992 SC 496 : (1992 All LJ 230) etc. 

Since the law has been clearly laid down 

on this point by the Supreme Court 

anything contrary held by the Lucknow 

Bench of this Court is not good law."  
  
 18.  In the case of Indian Drugs & 

Pharmaceuticals Ltd. Vs. Workmen, 

Indian Drugs & Pharmaceuticals Ltd. 

(2007) 1 SCC (L&S) 270, the Hon'ble 

Apex Court observed as under:-  

  
  "13. It may be mentioned that a 

daily-rated or casual worker is only a 

temporary employee, and it is well settled 

that a temporary employee has no right to 

the post videState of U.P.v.Kaushal Kishore 

Shukla[(1991) 1 SCC 691 : 1991 SCC (L&S) 

587 : (1991) 16 ATC 498] . The term 

"temporary employee" is a general category 

which has under it several sub-categories 

e.g. casual employee, daily-rated employee, 

ad hoc employee, etc.  
  14. The distinction between a 

temporary employee and a permanent 

employee is well settled. Whereas a 

permanent employee has a right to the post, 

a temporary employee has no right to the 

post. It is only a permanent employee who 

has a right to continue in service till the age 

of superannuation (unless he is dismissed or 

removed after an inquiry, or his service is 

terminated due to some other valid reason 

earlier). As regards a temporary employee, 

there is no age of superannuation because he 

has no right to the post at all. Hence, it 

follows that no direction can be passed in the 

case of any temporary employee that he 

should be continued till the age of 

superannuation."  

  
 19.  It is also settled principle of law 

that if an order of termination is 

"termination simpliciter" then in that case 
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the opportunity of hearing before passing 

the order of termination is not required.  
  
 20.  In the instant case of termination 

dated 31.03.1992, as appears from the 

order itself, is termination simpliciter. 

Thus, there was no need to provide 

opportunity of hearing to the petitioner 

before issuing it.  
  
 21.  Considering the facts of the case 

particularly, nature of the appointment of 

the petitioner, which for a very short span 

and purely temporary appointment, and 

the principle settled with regard to right to 

hold the post vests in the daily wages or 

temporary appointee, mentioned 

hereinabove, we are of the view that the 

reasons given by the Division Bench, 

while passing the judgment and order 

dated 27.01.2017, under review, are 

perfectly valid. 
  
 22.  In addition to above, though we 

have considered the facts of the case 

while coming to the conclusion aforesaid, 

we would like to add the scope of review.  
  
 23.  In this regard Hon'ble the Apex 

Court in the case of M/s. Thungabhadra 

Industries Ltd. Vs. The Government of 

Andhra Pradesh represented by the 

Deputy Commissioner of Commercial 

Taxes, Anantapur, AIR 1964 SC 1372, 

The Apex Court held that a review is by 

no means an appeal in disguise whereby 

an erroneous decision is reheard and 

corrected. but lies only for patent error. 

We do not consider that this furnishes a 

suitable occasion for dealing with this 

difference exhaustively or in any great 

detail, but it would suffice for us to say 

that where without any elaborate 

argument one could point to the error and 

say here is a substantial point of law 

which stares one in the face, and there 

could reasonably be no two opinions 

entertained about it, a clear case of error 

apparent on the face of the record would 

be made out.  
  
 24.  Hon'ble the Apex Court in 

Subhash Vs. State of Maharastra & 

Another, AIR 2002 SC 2537, the Apex 

Court emphasised that Court should not 

be misguided and should not lightly 

entertain the review application unless 

there are circumstances falling within the 

prescribed limits for that as the Courts 

and Tribunal should not proceed to re-

examine the matter as if it was an original 

application before it for the reason that it 

cannot be a scope of review.  
  
 25.  This Court in the case of 

Bhagwant Singh Vs. Deputy Director of 

Consolidation & Another, AIR 1977 

All. 163, rejected the review application 

filed on a ground which had not been 

argued earlier because the counsel, at 

initial stage, had committed mistake in 

not relying on and arguing those points, 

held as under:-  
  
 26.  It is not possible to review a 

judgment only to give the petitioner a 

fresh inning. It is not for the litigant to 

judge of counsel's wisdom after the case 

has been decided. It is for the counsel to 

argue the case in the manner he thinks it 

should be argued. Once the case has been 

finally argued on merit and decided on 

merit, no application for review lies on 

the ground that the case should have been 

differently argued."  
  
 27.  In Shivdeo Singh v. State of 

Punjab, AIR 1963 SC 1909, in a review 

petition filed under Order 47 Rule 1 CPC 

the Supreme Court held that the power of 
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review under Article 226 of the 

Constitution of India, in reviewing its 

own orders, every Court including High 

Court inheres plenary jurisdiction, to 

prevent miscarriage of justice or to correct 

grave and palpable errors committed by it.  
  
 28.  Further, the review lies only on 

the grounds mentioned in Order 47, Rule 

1 read with Section 141 CPC. The party 

must satisfy the Court that the matter or 

evidence discovered by it at a subsequent 

stage could not be discovered or produced 

at the initial stage though it had acted with 

due diligence. A party filing a review 

application on the ground of any other " 

sufficient reason" must satisfy that the 

said reason is analogous to the conditions 

mentioned in the said provision of C.P.C.  
  
 29.  Thus, in view of the abovesaid facts, 

review can be allowed only on (1) discovery 

of new and important matter of evidence 

which, after exercise of due diligence, was not 

within the knowledge of the person seeking 

review, or could not be produced by him at 

the time when the order was made, or (2) 

when some mistake or error on the face of 

record is found, or (3) on any analogous 

ground. But review is not permissible on the 

ground that the decision was erroneous on 

merits as the same would be the province of 

an Appellate Court.  

  
 30.  In View of the above discussion 

, the law of review can be summarized 

that it lies only on the grounds mentioned 

in Order 47, Rule 1 CPC . The party must 

satisfy the Court that the matter or 

evidence discovered by it at a subsequent 

stage could not be discovered or produced 

at the initial stage though it had acted with 

due diligence. A party filing a review 

application on the ground of any other' 

sufficient reason' must satisfy that the said 

reason is analogous to the conditions 

mentioned in Order 47, Rule 1 CPC. 

Under the garb of review, a party cannot 

be permitted to re-open the case and to 

gain a full-fledged inning for possible for 

the Court to take a view contrary to what 

had been taken earlier. Review lies only 

when there is error apparent on the fact of 

the record and that fallibility is by the 

over-sight of the Court.  
  
 31.  Hon'ble Supreme Court in the case 

of Zahira Habibullah Sheikh Vs. State of 

Gujarat, (2004) 5 SCC 353, after placing 

reliance on its earlier judgments i.e. P.N. 

Eswara Iyer etc. Vs. Registrar Supreme 

Court of India, (1980) 4 SCC 680; 

Sutherdraraja Vs. State, (1999) 9 SCC 323; 

Ramdeo Chauhan Vs. State of Assam, AIR 

2001 SC 2231; and Devender Pal Singh Vs. 

State of NCT of Delhi, AIR 2003 SC 3365; 

observed that review applications "are not to 

be filed for the pleasure of the parties or even 

as a device for ventilating remorselessness, 

but ought to be resorted to with a great sense 

of responsibility as well."  
  
 32.  For the foregoing reasons, the 

review application lacks merit. Hence, 

dismissed with no order as to costs.  
---------- 
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 1.  The petitioner by means of the 

present writ petition under Article 226 of the 

Constitution of India, has challenged the 

alleged oral termination of his service by the 

respondents. The petitioner has further 

prayed for a direction to the respondents to 

allow him to continue on the post of driver-

cum-peon and to pay him salary regularly. 
  
 2.  The Small Industries 

Development Bank of India (for short ''the 

Bank') is a development financial 

institution in India headquartered in 

Lucknow and having its offices all over 

the country. It was established in April 

1990 through an Act of the Indian 

Parliament. 
 

 3.  The petitioner was first appointed 

in the Bank on 27.06.1995 on daily wage 

basis as a driver-cum-peon in a temporary 

vacancy by the Manager of the Bank at 

Lucknow, the respondent no. 3. 

Thereafter, by an order dated 13.10.1995, 

the petitioner was appointed on the said 

post on a consolidated fixed salary of Rs. 

3000/- per month on contract basis for a 

period of three months. The petitioner 

joined his duties accepting the term of his 

appointment letter. By an order dated 

03.01.1996, the appointment of the 

petitioner was extended for a further 

period of three months on the same terms 

and conditions and by letter dated 

12.04.1996, the appointment of the 

petitioner was further extended up to 

31.05.1996. Although the appointment 

came to an end on 31.05.1996, by efflux 

of time, the petitioner was allowed to 

continue beyond the prescribed period on 

daily wage basis. It is alleged that on 

4.10.1996, the petitioner was orally 

informed by the respondent no. 3 that his 

services were no longer required and 

accordingly, the petitioner was not 

permitted to work thereafter. 

  
 4.  Sri Ghaus Beg, learned counsel 

for the petitioner has submitted that the 

work and conduct of the petitioner was 

satisfactory and there was no complaint 

against the petitioner and as such there 

was no reason why the services of the 

petitioner were not extended. The counsel 

contended that decision of the 

respondents in not renewing the contract 
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of the petitioner was arbitrary and 

unjustified. 
  
 5.  Per contra, Shri S.K. Kalia, Senior 

Advocate, has submitted that the 

engagement of the petitioner was purely 

on contract basis for a specific period on 

the terms and conditions mentioned in the 

said letter and after the term of the service 

of the petitioner came to an end the 

petitioner has no right to continue on the 

post in question. The averments made on 

behalf of the petitioner that his work and 

conduct was satisfactory has also been 

denied. 
  
 6.  Heard the learned counsel for the 

parties and perused the record. 
  
 7.  The only question that arises for 

consideration in the instant case that is ''as 

to whether the petitioner can claim as a 

matter of right to continue on the post in 

question in spite of the fact that his term 

of appointment has come to an end by 

efflux of time' is no more res integra. 

  
 8.  Relevant portion of the 

appointment order dated 13.10.1995 reads 

as under:- 
  
  "vkidks fuEufyf[kr fuca/kuksa vkSj 

'krksZa ij Mªkboj&lg&pijklh dk in izLrkfor 

djus dk fu.kZ; fd;k x;k gS& 
  1- vkidks :0 3000@& izfrekg dk 

fu;r osru fn;k tk,xkA 
  2- vkidh fu;qfDRk] vkidh fu;qfDRk 

frfFk vFkkZr~ vDVwcj 04] 1995 ls tuojh 03] 

1996 rd lafonk vk/kkj ij gksxhA 
  3- cSad es vkidks fu;kstu] mDRk 

vof/k dh lekfIr] vFkkZr~ tuojh 03] 1996 dks 

dk;Zdky dh lekfIr ij Lor% lekIr gks 

tk,xkA ;g uksV fd;k tk, fd cSad ij bl 

ckr dh dksbZ ftEesnkjh ugha gksxh fd bl laca/k 

esa og lsok lekfIr laca/kh dksbZ vkSipkfjd lwpuk 

tkjh djs vFkok uksfVl nsA lsok lafonk dh 

lekfIr ij dksbZ {kfriwfrZ ns; ugha gksxhA 
 * * * 
  8- fdlh Hkh ifjfLFkfr esa] bl 

fu;kstu lafonk ds QyLo:i cSad esa fu;fer 

fu;kstu vFkok lsok lafonk dh vof/k esa of̀) ds 

laca/k esa vkidk dksbZ nkok ugha curk gSA 
  9- cSad dks tc Hkh vko';drk gksxh] 

rc vki cSad esa fu;qfDRk ds lanHkZ esa izklafxd 

izR;sd lwpuk cSad esa izLrqr djsaxsA" 
                                   (emphasis supplied) 
  
 9.  It is well settled where the 

appointment is contractual, and such 

appointment comes to an end by efflux of 

time, the incumbent has no right to 

continue on the post in question. {see 

Director, Institute of Management 

Development U.P. v. Pushpa Srivastava 

(Smt.), (1992) 4 SCC 33}. 
  
 10.  It is equally settled that merely 

because the incumbent is allowed to 

continue beyond the contractual period, it 

does not confer any right upon him to 

continue. In M.S. Patil (Dr.) v. Gulbarga 

University, (2010) 10 SCC 63, the Apex 

Court has held that the concept of adverse 

possession of lien on post or holding over 

are not applicable in service 

jurisprudence. Therefore, continuation of 

a person wrongly appointed on post does 

not create any right in his favour. Relying 

upon M.S. Patil (supra) in State of Orissa 

and another v. Mamata Mohanty, (2011) 

3 SCC 436, the Apex Court has held that 

the concept of adverse possession of lien 

on post or holding over are not applicable 

in service jurisprudence. Therefore, the 

continuance of a person wrongly 

appointed on post does not create any 

right in his favour. 
  
 11.  Further a Constitution Bench of 

the Apex Court in Secretary, State of 
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Karnataka and others v. Uma Devi and 

others, (2006) 4 SCC 1, has observed as 

under :- 

  
  "43. If it is a contractual 

appointment, the appointment comes to an 

end at the end of the contract, if it were 

an engagement or appointment on daily 

wages or casual basis, the same would 

come to an end when it is discontinued. 

Similarly, a temporary employee could 

not claim to be made permanent on the 

expiry of his term of appointment. It has 

also to be clarified that merely because a 

temporary employee or a casual wage 

worker is continued for a time beyond the 

term of his appointment, he would not be 

entitled to be absorbed in regular service 

or made permanent, merely on the 

strength of such continuance, if the 

original appointment was not made by 

following a due process of selection as 

envisaged by the relevant rules. It is not 

open to the court to prevent regular 

recruitment at the instance of temporary 

employees whose period of employment 

has come to an end or of ad hoc 

employees who by the very nature of their 

appointment, do not acquire any right. 

The High Courts acting under Article 226 

of the Constitution, should not ordinarily 

issue directions for absorption, 

regularisation, or permanent continuance 

unless the recruitment itself was made 

regularly and in terms of the 

constitutional scheme." 
  and then 
  "45. ... It is not as if the person 

who accepts an engagement either 

temporary or casual in nature, is not 

aware of the nature of his employment. 

He accepts the employment with open 

eyes. It may be true that he is not in a 

position to bargain--not at arm's length--

since he might have been searching for 

some employment so as to eke out his 

livelihood and accepts whatever he gets. 

But on that ground alone, it would not be 

appropriate to jettison the constitutional 

scheme of appointment and to take the 

view that a person who has temporarily or 

casually got employed should be directed 

to be continued permanently. By doing so, 

it will be creating another mode of public 

appointment which is not permissible. If 

the court were to void a contractual 

employment of this nature on the ground 

that the parties were not having equal 

bargaining power, that too would not 

enable the court to grant any relief to that 

employee. A total embargo on such casual 

or temporary employment is not possible, 

given the exigencies of administration and 

if imposed, would only mean that some 

people who at least get employment 

temporarily, contractually or casually, 

would not be getting even that 

employment when securing of such 

employment brings at least some succour 

to them. After all, innumerable citizens of 

our vast country are in search of 

employment and one is not compelled to 

accept a casual or temporary employment 

if one is not inclined to go in for such an 

employment. It is in that context that one 

has to proceed on the basis that the 

employment was accepted fully knowing 

the nature of it and the consequences 

flowing from it. In other words, even 

while accepting the employment, the 

person concerned knows the nature of his 

employment. It is not an appointment to a 

post in the real sense of the term. The 

claim acquired by him in the post in 

which he is temporarily employed or the 

interest in that post cannot be considered 

to be of such a magnitude as to enable the 

giving up of the procedure established, for 

making regular appointments to available 

posts in the services of the State. The 
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argument that since one has been working 

for some time in the post, it will not be just to 

discontinue him, even though he was aware 

of the nature of the employment when he first 

took it up, is not one that would enable the 

jettisoning of the procedure established by 

law for public employment and would have 

to fail when tested on the touchstone of 

constitutionality and equality of opportunity 

enshrined in Article 14 of the Constitution."         

(emphasis supplied) 

  
 12.  Admittedly, the petitioner was 

appointed on contract basis on a 

consolidated salary for a fixed term and the 

same was extended from time to time on the 

same terms and conditions. By efflux of 

time the appointment of the petitioner came 

to an end on 31.05.1996. In view of the 

settled legal position the petitioner has no 

right to have his contract renewed and to 

continue on the post in question. No 

mandamus can be issued to the respondents 

to continue the petitioner in service. 

  
 13.  Moreover, the services of the 

petitioner were terminated way back in the 

year 1996 and since then he is out of job. 

More than 20 years have passed. Even 

otherwise, at this distance of time no relief, 

whatsoever, can be granted to the petitioner. 
  
 14.  For the foregoing reasons the 

writ petition is devoid of merit and is 

accordingly dismissed. 
  
 15.  No order as to cost.  

---------- 
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2. Commissioner of Police & ors Vs Sandeep 

Kumar (2011) 4 SCC 644 
 

(Delivered by Hon’ble Rajesh Singh 

Chauhan, J.) 
 

 1.  Heard Sri G.C. Verma, learned 

counsel for the petitioner and learned 

State Counsel for the State-respondents.  
  
 2.  By means of this petition, the 

petitioner has assailed the office memo 

dated 28.1.2019 passed by the Secretary, 

Department of Home (Police), Anubhag-

9, Lucknow refusing to give appointment 

to the petitioner for the reason that the 

petitioner has concealed the relevant fact 

regarding pending criminal cases against 
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him. The petitioner has also challenged 

the order dated 6.2.2019 passed by the 

Director General of Prosecution, U.P. 

Lucknow.  
  
 3.  Learned counsel for the petitioner 

has drawn attention of this Court towards 

Annexure No.3 to the writ petition, which 

is an order dated 11.12.2018 passed by 

this Court in the matter of the petitioner in 

Service Single No.33643 of 2018, 

whereby the said writ petition was finally 

disposed of directing the competent 

authority to take fresh decision in the 

matter in the light of the Judgment of the 

Hon'ble Apex Court in re; Avtar Singh 

Vs. Union of India and others, (2016) 8 

SCC 471. In the aforesaid order dated 

11.12.2018 this Court had taken 

cognizance of the fact that one Sri Dilip 

Kumar Jaiswal, against whom serious 

criminal cases were pending, was allowed 

to join, therefore it was expected that 

while passing the fresh order, the 

aforesaid fact should have been 

considered by the competent authority 

carefully.  
  
 4.  So as to verify the reasons of the 

impugned order, I have perused Annexure 

No.19 to the writ petition, which is a 

declaration form being submitted by the 

petitioner and perusal thereof clearly 

reveals that the petitioner has clearly 

indicated that a criminal case is pending 

against him. He has indicated that Crime 

No.322/2005 is pending before the Court 

of Addl. District & Sessions Judge-First, 

Pratapgarh. In the impugned order, there 

is one reference given regarding N.C.R. 

No.277/12 under Sections 323, 504 & 506 

IPC, which has admittedly been expunged 

by the court concerned vide order dated 

6.12.2014. Learned counsel for the 

petitioner has indicated in para-19 of the 

writ petition that in said case, the final 

report was submitted by the Investigating 

Officer and the said case was disposed of 

by the Court concerned on 6.12.2014. The 

petitioner was absolutely unaware about 

the aforesaid case as no notice, summon 

etc. has been issued to the petitioner at 

any point of time. The aforesaid content 

of the writ petition was replied by the 

answering opposite parties in para-16 of 

the counter affidavit wherein the fact that 

the petitioner was absolutely unaware 

about the pendency of the said case has 

not been disputed, however this much has 

been indicated that the petitioner has not 

disclosed the offences. This is beyond any 

comprehension when the petitioner was 

absolutely unaware about any case, which 

was registered under N.C.R., how could 

he have disclosed such fact. Secondly, 

there is no dispute that the petitioner has 

correctly intimated/ disclosed about the 

pendency of the criminal case bring 

no.322/2005 pending in the court of Addl. 

District & Sessions Judge-First, 

Pratapgarh, however he had not disclosed 

the Sections under which he was charged. 

The aforesaid fact was disclosed by the 

petitioner on 7.2.2017 whereas the 

impugned order has been passed firstly in 

the year 2018, meaning thereby on the 

basis of information so disclosed by the 

petitioner at the time of attestation, the 

competent authority must have verified 

each and every thing relating to the said 

criminal case pending against the 

petitioner. Relevant sections against the 

petitioner are 147, 148, 323, 324, 504, 

506, 427 IPC read with Section 3 (1) (x) 

of the SC/ST Act.  
  
 5.  It is noted here that vide order 

dated 16.4.2018, the candidature of Sri 

Dilip Kumar Jaiswal was examined and 

against Sri Dilip Kumar Jaiswal, two 
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crime cases were registered i.e. Criminal 

Case No.7046/2002, Case Crime 

No.147/98, under Sections 

147/352/188/504/506 IPC, however in 

that case Sri Jaiswal was exonerated but 

in Case Crime No.227/99, under Sections 

307/504/506 IPC, an interim order was 

granted in favour of Sri Jaiswal but the 

fact remains that the case under Section 

307 IPC was pending against him but vide 

order dated 6.9.2018 (Annexure No.14 to 

the writ petition), Sri Jaiswal has been 

permitted to submit his joining at Aligarh.  
  
 6.  So far as severity of the offence is 

concerned, the present petitioner has been 

charged under less serious offences 

comparing to Sri Dilip Kumar Jaiswal. 

Despite the aforesaid fact, the petitioner 

has not been permitted to submit his 

joining rather he has been stopped to 

submit his joining whereas Sri Dilip 

Kumar Jaiswal has been permitted to 

submit his joining. The impugned order 

against the petitioner has been passed in 

the light of the dictum of the Hon'ble 

Apex Court in re; Avtar Singh (supra). 

Paragraphs 38.1 to 38.4, 38.5 & 38.6 of 

the judgment of the Hon'ble Apex Court 

in re; Avtar Singh (supra) are being 

reproduced herein below:-  
  
  "38.1. Information given to the 

employer by a candidate as to conviction, 

acquittal or arrest, or pendency of a 

criminal case, whether before or after 

entering into service must be true and 

there should be no suppression or false 

mention of required information.  
  38.2.While passing order of 

termination of services or cancellation of 

candidature for giving false information, 

the employer may take notice of special 

circumstances of the case, if any, while 

giving such information.  

  38.3. The employer shall take 

into consideration the Government orders/ 

instruction/ rules, applicable to the 

employee, at the time of taking the 

decision.  
  38.4. In case there is 

suppression or false information of 

involvement in a criminal case where 

conviction or acquittal had already been 

recorded before filling of the 

application/verification form and such 

fact later comes to knowledge of 

employer, any of the following recourses 

appropriate to the case may be adopted:  
  38.5. In a case where the 

employee has made declaration truthfully 

of a concluded criminal case, the 

employer still has the right to consider 

antecedents, and cannot be compelled to 

appoint the candidate.  
  38.6. In case when fact has been 

truthfully declared in character 

verification form regarding pendency of a 

criminal case of trivial nature, employer, 

in facts and circumstances of the case, in 

its discretion may appoint the candidate 

subject to decision of such case."  

  
 7.  Learned State counsel has 

vehemently pressed para-38.6 saying that 

it is a discretion of the appointing 

authority to permit such appointment 

wherein criminal cases are pending.  
  
 8.  No doubt, it is a discretion of the 

appointing authority to permit someone to 

submit his/ her joining if criminal cases 

are pending but such discretion should be 

reasonable one as unfettered discretion 

has not been appreciated by the Hon'ble 

Apex Court and this Court.  

  
 9.  The sole reason of the impugned 

order is that the petitioner has not 

disclosed the facts properly whereas 
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attestation form clearly indicates that the 

petitioner has disclosed the facts relating 

to pendency of criminal case against him. 

Therefore, even in the light of the dictum 

of the Hon'ble Apex Court in re; Avtar 

Singh (supra), the petitioner should have 

not been refused to submit his joining 

when one identically placed person, 

namely, Sri Dilip Kumar Jaiswal, whose 

antecedents/ material is more serious than 

the petitioner, has been permitted to 

submit his joining.  
  
 10.  The Hon'ble Apex Court in re; 

Commissioner of Police and others v. 

Sandeep Kumar, (2011) 4 SCC 644, in 

para-12 has held as under:-  
  
  "12. It is true that in the 

application form the respondent did not 

mention that he was involved in a criminal 

case under Sections 325/34 IPC. Probably he 

did not mention this out of fear that if he did 

so he would automatically be disqualified. At 

any event, it was not such a serious offence 

like murder, dacoity or rape, and hence a 

more lenient view should be taken in the 

matter."  
  
 11.  The Hon'ble Apex Court has held 

that the offence under Section 325/34 IPC is 

not so serious to refuse appointment of any 

person. In the light of the aforesaid dictum 

of the Hon'ble Apex Court, in the present 

case, the offence of the petitioner is less 

serious than the offence under Section 325 

IPC inasmuch as under Section 325 IPC, the 

punishment prescribed as seven years 

whereas in none of the sections, the 

petitioner's charge is having punishment of 

about seven years. Therefore, it appears that 

while passing the impugned order dated 

28.1.2019, the competent authority has not 

invoked his discretion reasonably and the 

reason so indicated in the impugned order is 

misconceived inasmuch as the petitioner 

has disclosed his details regarding criminal 

case in his attestation form, therefore, the 

impugned orders dated 28.1.2019 and 

6.2.2019, which have been passed by the 

Secretary, Home (Police), Lucknow and the 

Director General of Prosecution, U.P., 

Lucknow whereby claim of the petitioner 

on the post of A.P.O. has been cancelled are 

liable to be quashed and accordingly, both 

the orders dated 28.1.2019 and 6.2.2019, 

which are contained in Annexures No.1 & 2 

to the writ petition, are hereby quashed.  
  
 12.  The opposite parties are directed 

to permit the joining of the petitioner on 

the post of A.P.O. in the same manner the 

order has been passed in the case of Sri 

Dilip Kumar Jaiswal. It is needless to say 

that such order would be conditional one 

and shall depend upon the final outcome 

of the criminal proceedings.  
  
 13.  The writ petition is accordingly 

allowed. 

  
 14.  No order as to costs.  

---------- 
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(Delivered by Hon’ble Ashok Kumar, J.) 

 

 1.  Heard learned counsel for the 

petitioner and learned counsel for the 

respondents.  

  
 2.  By means of the present writ 

petition (W.P. No. 63354 of 2015) the 

petitioner has challenged the order dated 

1.10.2015 passed by the DIOS, Fatehpur 

by which the DIOS has attested the 

signature of the manager of the elected 

committee of management.  
  
 3.  The brief facts of the case are that 

the petitioner nos. 2 to 8 are the Ex-office 

bearers/members of the outgoing 

committee of management, election of 

which was held in the year 2005. Earlier a 

Writ Petition No. 65152 of 2011 was filed 

by one Idrish Khan in which following 

order has been passed:-  
  
  "Contention of the petitioner is 

that District Inspector of Schools, 

Fatehpur on 11.1.2011 had written a 

letter for holding of the election of the 

Managing Committee of the institution by 

30.1.2011. Petitioner submits that tenure 

of the Manging Committee of the 

institution has already run out and in 

spite of same no steps whatsoever has 

been taken in the direction, and even 

order passed by the District Inspector of 

schools has not been complied with. 

Petitioner submits that there is no legal 

impediment whatsoever for holding the 

election of the committee of the 

Management of the institution.  
  Consequently, District Inspector 

of schools, Fatehpur is directed to see and 

ensure that final decision is taken in 

respect of holding of election of the 

committee of management in accordance 

with law, preferably within period of next 

three months from the date of production 

of certified copy of this order. In case 

elections have already been held then this 

order question will not come to the rescue 

of the petitioner.  
  With these observations, writ 

petition is disposed of."  
  
 4.  In pursuance of the order dated 

16.11.2011 the DIOS called for the 

relevant documents and a list of 275 

members along with documents was 

submitted before the Assistant Registrar. 

The said list of 275 members was 

objected and therefore the Assistant 

Registrar has instituted an inquiry through 

auditor. According to the petitioner the 

inquiry was conducted and a report was 

submitted before the Assistant Registrar 

holding that the respondent no.4 has 

illegally enrolled the members. The DIOS 

in compliance of the order of this Court 

dated 26.11.2011 authorised the election 

officer as observer to constitute the 

general body of the society by following 

the bye-laws of the society and it is 

alleged that the said effect was followed 

and the list of 4885 members was 

prepared and forwarded by the DIOS to 

the Assistant Registrar for approval vide 
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letter dated 18.12.2013. In pursuance of 

the letter dated 18.12.2013 the Assistant 

Registrar has responded vide letter dated 

23.1.2014, authorised to the hold the 

election on the basis of general body of 

4885 members prepared by the election 

officer and the observer. The elections 

were held according to the notified 

scheduled. The election of the executive 

members of the petitioner no.1 committee 

of management took place on 9.3.2014.  

  
 5.  The claim of the petitioner was 

that on the basis of 4885 members of 

general body elections were held in which 

the respondent no.4 Sri Zumman Ali also 

participated and elected as member of 

executive committee. A writ petition 

being Civil Misc. Writ Petition No. 16789 

of 2014 was filed by the respondent no.4 

Zumman Ali, which was disposed of vide 

order dated 28.3.2014. The relevant 

extract of the order dated 2.7.2014 are 

quoted hereinbelow :  

  
  "Be that as it may, in my view, 

the end of justice would be subserved in 

case the petitioners are granted liberty to 

file a representation before the Regional 

Level Committee. The petitioners are 

permitted to raise all available grounds 

before the Regional Level Committee. In 

the event, the petitioner submits any such 

representation before the Joint Director 

of Education within two weeks from the 

date of receipt of certified copy of this 

order, the Joint Director of Education 

shall place the same before the Regional 

Level Committee, which will consider the 

cause of the petitioners and decide the 

matter within six weeks from the date of 

making such representation after hearing 

the petitioners and all concerned parties.  
  Needless to say that this Court 

has not expressed its opinion on the 

merits of the case. The Regional Level 

Committee shall pass the order 

independently in accordance with law.  
  Accordingly, the writ petition is 

disposed of.  
  No order as to costs."  
 

  6.  Further against the order 

dated 28.3.2014 another writ petition was 

filed by the petitioner no.2 Badruddin 

Khan being writ Petition No. 29044 of 

2014 in which this Court has passed the 

following order dated 2.7.2014 :  
  
  "Having considered the 

submissions of the learned counsel for the 

parties, I find substance in the submission 

of Sri Ashok Khare, inasmuch as, the U.P. 

Intermediate and Education Act, 1921 

does not govern primary education. It is 

noteworthy that Chapter III of the 

Regulations framed under the Act, 1921 

are Regulations prescribing service 

condition of teachers and employees of 

recognised institution framed under sub-

section (1) of Section 16G of the Act, 

1921. The use of the expression " 

members of the teaching staff or the 

Principal or Headmaster" is necessarily 

in reference to an institution which is 

governed by the provisions of the U.P. 

Intermediate Education Act, 1921 and it, 

therefore, does not relate to teachers of a 

Primary School. I, therefore, do not find 

substance in the submission of the learned 

counsel for the petitioners that the 

respondent No.5 was not eligible for 

being appointed as an office-bearer of the 

Committee of Management by virtue of 

Regulation 5 of Chapter III of the 

Regulations framed under the Act, 1921.  
  So far as the validity of election 

in general is concerned, another writ 

petition was filed by one Jumman Ali, an 

elected member of the Committee of 
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Management, challenging the elections of 

the office-bearers which was numbered as 

Writ C No. 16789 of 2014. In the said writ 

petition, this court disposed of the petition 

with observation that if petitioners have 

any grievance with regards to the 

election, they can make a representation 

to the Regional Level Committee and in 

that event, the Regional Level Committee 

can consider the issue in accordance with 

law. Therefore, if the petitioners are 

aggrieved by the election for any other 

reason, they may, on similar terms, 

ventilate their grievance.  
  With the aforesaid liberty to the 

petitioners, the writ petition is disposed of."  
  
 7.  Against the order dated 2.7.2014 

the petitioner no.2 Badruddin Khan has 

filed a special appeal being Special 

Appeal No. 686 of 2014, which according 

to the petitioner is pending.  
  
 8.  Pursuant to the order dated 

28.3.2014 passed by this Court the 

Regional Level Committee has passed an 

order dated 29.8.2014 by which it has 

held that the election was invalid. After 

the order dated 29.8.2014 passed by the 

Regional Legal Committee the DIOS has 

sent a letter dated 13.10.2014 to the 

petitioners to provide the attested list of 

general body. In pursuance thereto the 

petitioner no.2 has submitted an 

application dated 18.10.2014 before the 

Assistant Registrar for providing the 

attested list of general body. Fresh request 

was also made by the petitioner no.2. 

However another writ petition no.64098 

of 2014 (The Committee of Management, 

Lalauli Inter College vs. State of U.P. and 

others) was filed by the respondent no.4 

Sri Zumman Ali, which was finally 

disposed of on 27.11.2014 by this Court 

by making the following observations :  

  "In view of the above, the writ 

petition is disposed of with the direction 

upon the respondent No.2 to examine the 

contents of the letter of the DIOS dated 

13th October 2014 and offer requisite 

assistance in the form of providing 

records and information which may be 

required for the purpose of holding of 

fresh elections. The Assistant Registrar 

for the purposes may also afford an 

opportunity of hearing to the parties 

concerned. The Assistant Registrar will 

ensure that the aforesaid exercise is 

carried out within a period of six weeks 

from the date of production of the 

certified copy of this order."  
  
 9.  Based on the order dated 

27.11.2014 passed by this Court the 

Assistant Registrar has passed the order 

impugned dated 16.1.2015. By the order 

dated 16.1.2015 the respondent no.2 has 

approved and attested the list of 275 

members. The order dated 16.1.2015 was 

challenged by means of a writ petition 

No. 7778 of 2015, which is dismissed 

vide order dated 30.5.2019. An order was 

passed by the DIOS dated 1.4.2014 by 

which he has refused to hold the election 

on the ground that the writ petition no. 

43229 of 2014 is pending. Another Writ 

Petition No. 3847 of 2015 was filed by 

the respondent no.4 with a prayer to hold 

the election of the committee of 

management and the said writ petition 

was finally disposed of vide order dated 

13.8.2015, by which this Court has 

directed the DIOS to hold the election in 

pursuance of the directions issued by the 

Regional Level Committee. The election 

therefore are held on the basis of the order 

passed on 9.9.2015 addressed to the 

respondent no.4 passed by the DIOS. The 

respondent no.2 has submitted an 

application dated 14.9.2015 before the 
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DIOS in compliance of his order dated 

9.9.2015 and has sought the election officer 

and observer. The respondent no.3 has 

passed and order dated 14.9.2015 

appointing the Principal, Audhauli Inter 

College, Audhali as Observer and Principal 

of Audhauli Inter College as the Election 

Officer to conduct the election. The 

impugned election has been conducted and 

the election took place according to the 

schedule declared and the signature of the 

manager are attested on 30.9.2015 and the 

proceedings are concluded on 1.10.2015 in 

which the signature of respondent no.4 

Zumman Ali are attested and the same has 

been approved.  
  
 10.  From the perusal of the above 

details mentioned it is crystal clear that 

there is a factual disputes about the 

number of members of committee of 

management. The petitioner claims 

certain number of members to be genuine 

and on the other hand the respondent no.4 

claims the different number of members. 

For holding the election, within a period 

of two years 5/6 writ petitions are filed by 

either of the parties in which certain 

directions are issued, whereas from the 

pleadings of the present writ petition as 

well as connected writ petition being Writ 

Petition Nos. 60856 of 2015 and 10636 of 

2015, it is crystal clear that the dispute 

involved in all the writ petitions are about 

the number of members of the committee 

of management. This Court has no reason 

to keep the matter pending and to decide 

the correctness of the claim of either of 

the parties particularly, with respect of 

membership of the committee of 

management. This kind of dispute is 

purely factual disputes, which cannot at 

all be considered or decided by a writ 

Court under Article 226 of the 

Constitution of India.  

 11.  In view of the aforesaid, the writ 

petition is dismissed. The connected writ 

petition are also dismissed.  
---------- 
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(Delivered by Hon’ble Rajesh Singh 

Chauhan, J.) 
 

 1.  Heard learned counsel for the 

parties. 
  
 2.  By means of this writ petition, the 

petitioner has impeached the validity of 

the order of suspension dated 

30/31.07.2019 issued by the Director-

cum-Chief Engineer, Rural Engineering 

Department, U.P., Lucknow on the 

ground that the said order has not been 

passed strictly in terms of Rule 4 of U.P. 

Government Servant (Discipline & 

Appeal) Rules, 1999 and the sole charge 

which has been levelled against the 

petitioner is misconceived. 
  
 3.  This Court has passed the order 

dated 30.08.2019 as under:- 

  
  "Heard Sri P.K. Srivastava, 

learned counsel for the petitioner and 

notices for the opposite parties have been 

received by the office of learned CSC. 
  The case set forth by the learned 

counsel for the petitioner is that the 

petitioner, who is serving on the post of 

Junior Engineer, has been placed under 

suspension vide order dated 30.7.2019 

passed by the Director-cum- Chief 

Engineer, Rural Engineering Department, 

U.P. Lucknow. The aforesaid suspension 

order has been passed pursuant to the 

direction being issued by the State 

Government and the order to that effect 

has been enclosed as Annexure No.1 to 

the writ petition, which has been issued 

on 12.7.2019 by the Special Secretary, 

Department of Rural Engineering 

Anubhag-2, Lucknow addressing to the 

appointing/ disciplinary authority i.e. 

Director-cum-Chief Engineer, Rural 

Engineering Department, U.P. Lucknow. 

  Learned counsel for the 

petitioner has assailed the suspension 

order on couple of grounds; firstly, the 

suspension order has been issued at the 

behest of the authority of the State 

Government, which is not disciplinary/ 

appointing authority of the petitioner 

inasmuch as the disciplinary/ appointing 

authority of the petitioner is Director-

cum- Chief Engineer, who has passed the 

suspension order. Learned counsel for the 

petitioner has referred Rule 4 (1) of the 

U.P. Government Servant (Discipline & 

Appeal) Rules, 1999 (for short "Rules, 

1999"), which categorically provides that 

a Government servant against whose 

conduct an enquiry is contemplated, or is 

proceeding may be placed under 

suspension pending the conclusion of 

enquiry in the discretion of appointing 

authority. Therefore, in the present case, 

it appears that the suspension order has 

been issued at the behest of the authority, 

who is not the appointing authority of the 

petitioner, therefore, the suspension order 

is in violation of Rule 4 of the Rules, 

1999. Learned counsel for the petitioner 

has drawn attention of this Court towards 

the dictum of the Hon'ble Apex Court in 

re; Anirudhsinhji Karansinhji Jadeja 

and another v. State of Gujarat, AIR 

1995 SC 2390, wherein the Hon'ble Apex 

Court, vide para-11 of the order, has 

categorically observed that if a statutory 

authority has been vested with 

jurisdiction, he has to exercise it 

according to its own discretion. If the 

discretion is exercised under the direction 

or in compliance with some higher 

authority's instruction, then it will be a 

case of failure to exercise discretion 

altogether. 
  Secondly, the allegation so 

levelled in the suspension order is 

relating to one Sri Devesh Singh, who is 
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said to have alleged against the petitioner 

that the petitioner has usurped a sum of 

Rs.1,20,000/- in the name of providing 

him any suitable appointment under the 

State Government. Learned counsel for 

the petitioner has submitted that the 

petitioner has already filed a suit/ 

criminal case against Sri Devesh Singh 

and his family for the fact that Sri Devesh 

Singh and his family has cheated the 

petitioner in the name of Insurance Policy 

and the said suit/ criminal case is still 

pending. As per learned counsel for the 

petitioner, having malafide intention and 

ulterior motive, Sri Devesh Singh has 

moved false complaint against the 

petitioner and the State Government has 

directed the appointing authority to place 

the petitioner under suspension for the 

said allegation without conducting any 

fact finding enquiry to that effect. Not 

only the above, even the disciplinary 

authority has not only followed the 

direction of the State Government 

regarding allegation but also has not 

conducted any fact finding enquiry so as 

to ascertain as to how this cheating was 

committed by the petitioner. It appears 

that the suspension order has been passed 

only on the dictate of the authority of the 

State Government. 
  Learned counsel for the 

petitioner has also assailed the 

suspension order on the ground that the 

petitioner is presently serving at Jhansi, 

his enquiry officer is Superintending 

Engineer, Rural Engineering Department 

at Kanpur and he has been attached at 

Balia, therefore, the suspension order is 

not a simple suspension order but by 

means of suspension order, the petitioner 

has been harassed for no cogent reasons. 
  On being confronted from 

learned Addl. Chief Standing Counsel as 

to why this suspension order has been 

passed in violation of Rule 4 of the Rules, 

1999 and what are the material/ 

subjective satisfaction of the disciplinary 

authority placing the petitioner under 

suspension and why the petitioner has 

been attached at Balia, learned Addl. 

Chief Standing Counsel has prayed that 

he may be granted one week's time to seek 

complete instructions in the matter. 
  Time prayed for is granted. 
  List this petition on 9th 

September, 2019 as fresh. 
  In the meantime, attachment 

order of the petitioner at Balia is stayed. 
  On the next date, learned Addl. 

Chief Standing Counsel shall produce the 

relevant record." 
  
 4.  In compliance of the aforesaid 

order, the learned Additional Chief 

Standing Counsel has produced the entire 

records before the Court to show the 

material pursuant to which the petitioner 

was placed under suspension. 

  
 5.  I have perused the original record 

as well as the material available on 

record. 
  
 6.  Since the criminal case being filed 

by the petitioner against Sri Devesh Singh 

which is pending before the learned 

criminal court, therefore, if any finding is 

given by this Court, it would affect the 

criminal proceeding being pending. I have 

noted that the criminal court has issued 

non-bailable warrant against Sri Devesh 

Singh and as per learned counsel for the 

petitioner Sri Devesh Singh has yet not 

appeared before the Court. Further, it is a 

case where the civil suit is also pending 

between the parties i.e. the present 

petitioner and Sri Devesh Singh and 

others, therefore, any finding of this Court 

would definitely affect the civil 
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proceeding also. However perusal of the 

preliminary inquiry report, prima-facie 

does not reveal that the petitioner has 

usurped a sum of Rs.1,20,000/- from Sri 

Devesh Singh in the name of providing 

him any suitable appointment under the 

State Government. 

  
 7.  To the contrary, it appears that 

some amount has been paid by the 

petitioner to the family members of Sri 

Devesh Singh but since this is a subject 

matter of criminal and civil proceedings, 

therefore, I refrain myself to give any 

finding thereon. The factum of cheating 

etc. cannot be established during 

departmental proceedings and it is domain 

of competent criminal court to establish 

the factum of cheating if any against 

erring person. 

  
 8.  So far as the arguments of learned 

counsel for the petitioner that suspension 

order has not been passed by the 

Appointing Authority but the same has 

been passed at the behest of the State 

Government, no satisfactory reply could 

be given by the State-respondents as to 

how any suspension order could have 

been passed by the authority who is not 

the appointing authority. This is trite law 

that the suspension order can be passed 

only by the Appointing Authority and it is 

statutory prescription under Rule 4 (1) of 

U.P. Government Servant (Discipline & 

Appeal) Rules, 1999 (here-in-after 

referred to as the "Rules, 1999"), 

therefore, in both counts the suspension 

order which has been passed at the behest 

of the State Government appears to be 

unwarranted. 

  
 9.  The Hon'ble Supreme Court in re: 

The Purtabpore Co., Ltd. vs. Cane 

Commissioner of Bihar and others 

reported in 1969 (1) SCC 308 has held 

that the power can be exercised by the 

authority with whom the power is vested 

not by any other authority whether 

superior or inferior. Relevant paras-12 

and 13 of the aforesaid judgment are 

being reproduced here-in-below:- 

  
  "12. The executive officers 

entrusted with statutory discretions may 

in some cases be obliged to take into 

account considerations of public policy 

and in some context the policy of a 

Minister or the Government as a whole 

when it is a relevant factor in weighing 

the policy but this will not absolve them 

from their duty to exercise their personal 

judgment in individual cases unless 

explicit statutory provision has been made 

for them to be given binding instructions 

by a superior. 
13. In Commissioner of Police, Bombay v. 

Gordhandas Bhanji, this Court struck 

down the order purported to have been 

passed by the Commissioner of Police in 

the exercise of his powers under the 

Bombay Police Act and the rules made 

thereunder as the order in question was in 

fact that of the Government. The rule laid 

down in that decision governs the 

question under consideration. This Court 

reiterated that rule in State of Punjab v. 

Hari Kishan Sharma. There this Court 

held that the State Government was not 

justified in assuming jurisdiction which 

had been conferred on the licensing 

authority by Section 5 (1) and (2) of the 

Punjab Cinemas (Regulation) Act. For the 

reasons mentioned above we hold that the 

impugned orders are liable to be struck 

down as they were not made by the 

prescribed authority." 
 

 10.  The Hon'ble Supreme Court in 

re: Anirudhsinhji Karansinjji Jadeja and 
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another vs. State of Gujarat reported in 

AIR 1995 SC 2390 has held the same and 

followed the settled principles of law and 

vide para-11, the following has been 

observed:- 
  
  "11.The case against the 

appellants originally was registered on 

19th March, 1995 under the Arms Act. 

The DSP did not give any prior approval 

on his own to record any information 

about the commission of an offence under 

TADA. On the contrary, he made a report 

to the Additional Chief Secretary and 

asked for permission to proceed under 

TADA. Why? Was it because he was 

reluctant to exercise jurisdiction vested in 

him by the provision of Section 20A (1)? 

This is a case of power conferred upon 

one authority being really exercised by 

another. If a statutory authority has been 

vested with jurisdiction, he has to exercise 

it according to its own discretion. If the 

discretion is exercised under the direction 

or in compliance with some higher 

authority's instruction, then it will be a 

case of failure to exercise discretion 

altogether. In other words, the discretion 

vested in the DSP in this case by Section 

20A (1) was not exercised by the DSP at 

all." 
  
 11.  Considering the rival 

submissions of learned counsel for the 

parties and perusing the relevant material 

available on record as well as the original 

records, I am of the considered view that 

the suspension order dated 30.07.2019 has 

been passed by the Director / Chief 

Engineer, Rural Engineering Department, 

Government of U.P., Lucknow but the 

said suspension order has been passed 

pursuant to the direction being issued by 

the State Government inasmuch as vide 

order dated 12.07.2019, which is 

contained as Annexure No.1 to the writ 

petition, the Special Secretary, 

Department of Rural Engineering, 

Government of U.P., Lucknow has 

directed the Director & Chief Engineer 

i.e. the Appointing Authority to suspend 

the petitioner and initiate the departmental 

proceedings against him under Rule 7 of 

the Rules, 1999. Prima-facie, the 

Appointing Authority has not invoked its 

discretion rather followed the direction of 

the State Government placing the 

petitioner under suspension. So far as the 

sole charge levelled against the petitioner 

regarding usurping a sum of Rs.1,20,000/- 

from Sri Devesh Singh in the name of 

providing the government employment is 

concerned, it may be the subject matter 

before the competent criminal/ civil court 

and the factum of cheating may not be 

established through the departmental 

proceedings. 
  
 12.  It is needless to say that if the 

factum of cheating is established against 

the petitioner by the competent criminal/ 

civil courts, the Disciplinary Authority 

may pass any appropriate order strictly in 

accordance with law but at this stage it 

appears that the suspension order is 

unwarranted. 
  
 13.  Accordingly, the suspension 

order dated 30.07.2019/31.07.2019 issued 

by the Director & Chief Engineer, Rural 

Engineering Department, Government of 

U.P., Lucknow, is hereby quashed. 

  
 14.  It is needless to say that 

appropriate order may be passed by the 

department at appropriate stage but 

strictly in accordance with law. 

  
 15.  The writ petition is, therefore, 

allowed.
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 16.  No order as to costs. 
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 01.10.2019 
 

BEFORE 

 
THE HON'BLE RAJAN ROY, J. 

 

Misc. Single No. 27414 of 2019 
 

Shailendra Kumar Awasthi     ...Petitioner 
Versus 

Addl. Commissioner Lucknow Mandal 
Lucknow & Ors.                  …Respondents 
 
Counsel for the Petitioner: 
Sri Girish Datt Pandey.                                                                       
 
Counsel for the Respondents: 
C.S.C., Sri Rajesh Kumar Singh.                          
 
U.P. Land Revenue Code, 2006- Sections 
35(2)- U.P. Land Revenue Act, 1901-

Section 210- Against the order passed in the 
mutation proceedings u/s. 35(1)-Petitioner 
filed revision u/s. 210 of the Code of 2006-

Dismissed on the ground of availability of 
alternative remedy-appeal u/s. 35(2)-the 
appellate order-subject matter of revision. 

On the other hand, if the original order of 
mutation u/s. 34 of the U.P. Land Revenue Act 
1901-appeal to be filed u/s. 210 of the said 

Act of 1901-thereafter revision u/s. 219.  
 
Held :- the Court finds that the original order 
was passed under section 34 of the Act of 

1901, to facilitate the ends of justice the 
appeal filed under section 35(2) of the Code, 
2006 in this case would be treated as having 

been preferred under section 210 and 
consequent to this judgment, as this Court is 
inclined to quash the impugned order dated 

16.07.2019 the revision filed with reference to 
section 210 of the Code be treated as revision 
under section219 of the Act of 1901 shall now 

be considered and decided accordingly. 

Writ Petition Disposed of (E-8) 
 

(Delivered by Hon’ble Rajan Roy, J.) 
 

 1.  Heard. 
 

 2.  The short point involved herein is 

as to whether a revision would lie under 

section 210 of the U.P. Land Revenue 

Code 2006 (hereinafter referred as 'Code 

2006') against an appellate order passed 

under section 35(2) arising out of 

mutation proceedings or not.  
  
 3.  The Additional Commissioner has 

dismissed the revision of the petitioner 

filed under section 210 of the Code 2006 

on the ground that against the original 

order passed in the mutation proceedings 

an appeal lies under section 35(2) of the 

Code 2006, therefore, revision under 

section 210 of the Code 2006 would not 

be maintainable in view of the wording of 

the said provision.  
  
 4.  The contention of the learned 

counsel for the petitioner is that the 

revisional court has misread and 

misunderstood the provision contained in 

section 210. Words used therein "in which 

no appeal lies" would have to be applied 

in the context of the appellate order and 

not the original order and as no appeal lies 

against the order under section 35(2), 

therefore, the remedy lies only by way of 

a revision under section 210. He says that 

if the interpretation given to the provision 

contained in section 210 by the Revisional 

Court is accepted, the revisional provision 

under section 210 would be rendered 

otiose.  

  
 5.  Learned counsel for the opposite 

party no.4 Sri Rajesh Kumar Singh on 

being confronted addressed the Court on 
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the merits of the order impugned in the 

revision, which is not required to be seen 

by this Court and ultimately submitted 

that the revision itself be ordered to be 

decided at the earliest.  
  
 6.  Having heard the learned counsel 

for the parties and having perused the 

relevant provisions of law, the Court finds 

that a revision under section 210 would 

lie against a proceeding in which no 

appeal lies, meaning thereby, if, as in this 

case arising out of original proceedings 

which were under section 35 of the Code 

2006 for mutation where an appeal was 

preferred under section 35(2) against the 

original order passed under section 35(1) 

and the same was dismissed, then, against 

such appellate order, if no appeal lies, 

then a revision would be maintainable. 

Now it is not in dispute that under the 

Code 2006 no appeal is prescribed against 

an order passed under section 35(2), 

therefore, a revision under section 210 of 

the Code 2006 would be maintainable  
  
 7.  The Additional Commissioner has 

clearly misread and misunderstood the 

provisions contained in section 210 by 

reading the words "in which no appeal lies" 

in the context of the original order passed 

under section 35(1) in mutation proceedings 

and as an appeal lies against such an order 

under section 35(2), therefore, he has 

proceeded to hold that a revision would not 

lie under section 210 of the Code 2006 

which is not a correct understanding of the 

legal position. The words "in which no 

appeal lies" would have to be read and 

applied in the context of the appellate order 

passed under section 35(2) which would be 

the subject matter of the revision, and not 

the original order even if the same is also 

under challenge, when the revision has been 

preferred after availing the remedy of 

appeal under section 35(2), as is the case 

herein.  
  
 8.  The legal position with regard to 

section 210 having been clarified above, 

the Court finds that the original order of 

mutation was passed under section 34 of 

the U.P. Land Revenue Act 1901 and not 

under section 35 of the Code 2006, 

therefore, the appeal which may have been 

filed under section 35(2) of the Code 2006 

should have actually been filed under 

section 210 of the U.P. Land Revenue Act 

1901 and thereafter the revision would lie 

under section 219 of the said Act 1901, 

therefore, to facilitate the ends of justice 

the appeal filed under section 35(2) of the 

Code 2006 in this case would be treated as 

having been preferred under section 210 of 

the Act 1901 and consequent to this 

judgment, as this Court is inclined to quash 

the impugned order dated 16.7.2019, it is 

provided that the revision which may have 

been filed with reference to section 210 of 

the Code 2006 shall be treated as a revision 

under section 219 of the Act 1901 and shall 

now be considered and decided accordingly. 

This does not change the legal position with 

regard to the maintainability of the 

petitioner's revision as even under section 

219 of the Act 1901 it would be 

maintainable in view of the provision 

contained therein. With these observations 

the impugned order, Annexure-1 to the writ 

petition, is quashed. The revision of the 

petitioner shall be restored to its original 

number and shall be considered and decided 

in accordance with law at the earliest say 

within six months from the date a certified 

copy of this order is submitted.  

 
  9.  With the above 

observations/directions the writ petition is 

disposed off.  
----------
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 28.08.2019 
 

BEFORE 

 
THE HON'BLE RAJESH SINGH CHAUHAN, J. 

 

Service Single No. 18200 of 2019 
 

Arun Kumar Shukla                 …Petitioner 
Versus 

State of U.P. & Ors.            …Respondents 
 

Counsel for the Petitioner: 
Sri Ashwani Kumar.                                                     
 

Counsel for the Respondents: 
C.S.C., Sri Amit Singh, Sri Shampurna 
Nand Shukla, Vishal Tahlani. 
 
A. Service Law - challenging the 
recommendation of Departmental 

Promotion Committee for promotion on 
the post of Chief Engineer - where the 
criteria for promotion is merit, bench mark 

for the promotion has to be fixed - no 
benchmark was fixed - contrary to the law 
as also the Government Order dated 

20.11.2017 - recommendation non est  in 
the eyes of law. (Para 15) 

 

Writ Petition allowed (E-10) 

Cases referred:- 

1. Naveen Kapoor Vs St of U.P. & ors (2019) 4 
AWC 3236 

2. Om Prakash Pathak & anr Vs St of U.P. & 
ors (2019) (4) AWC 3236 

3. Santosh Kumar Agnihotri Vs St of U.P. & ors 

(2018) 6 AWC 6125 (LB) 
 

(Delivered by Hon’ble Rajesh Singh 

Chauhan, J.) 

 1.  Heard Sri Kapil Dev, learned 

Senior Advocate assisted by Sri Ashwani 

Kumar, learned counsel for the petitioner, 

Sri Ran Vijay Singh, learned Addl. Chief 

Standing Counsel for the State-

respondents and Sri Shampurna Nand 

Shukla, learned counsel for opposite party 

no.3, Sri Amit Singh and Sri Vishal 

Tahlani, learned counsel for the private 

opposite party i.e. opposite party no.4. 
  
 2.  By means of this petition, the 

petitioner has assailed the recommendation of 

the Departmental Promotion Committee (for 

short "DPC") given in its meeting held on 

11.6.2019 for promotion on the post of Chief 

Engineer making request that the record of the 

DPC may be summoned. The petitioner has 

also assailed the order dated 2.8.2019 passed by 

opposite party no.1 and the consequential order 

dated 3.8.2019 passed by opposite party no.3, 

which are contained in Annexures No.7 & 8 to 

the writ petition, whereby the private 

respondent has been promoted on the post of 

Chief Engineer. 
  
 3.  Submission of learned counsel for 

the petitioner is that the aforesaid DPC 

dated 11.6.2019 has given 

recommendation for promotion on the 

post of Chief Engineer without fixing any 

bench mark. 
  
 4.  This Court vide order dated 

23.7.2019 directed for production of the 

record. The order dated 23.7.2019 is as 

follows:- 
  
  "Heard learned counsel for the 

petitioner. 
  As per submission of learned 

counsel for the petitioner, the promotion 

has been made without fixing any bench 

mark, which is not permissible in the eyes 

of law. 
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  The aforesaid facts may only be 

verified from the records, therefore, list this 

petition on 01.08.2019. On the said date, the 

learned Additional Chief Standing Counsel 

shall produce the record in the matter 

demonstrating the Court as to whether any 

bench mark has been fixed or not." 

  
 5.  In compliance of the aforesaid 

order, learned Addl. Chief Standing 

Counsel has produced the relevant record. 

I have perused the entire relevant record 

including minutes of meeting of DPC held 

on 11.6.2019 and found that the 

submission of learned Senior Advocate is 

absolutely correct inasmuch as no bench 

mark has been fixed by the DPC in 

recommending the promotion on the post 

of Chief Engineer, therefore it has not 

proceeded in accordance with law and 

Government Order dated 20.11.2017 

which required the DPC to, first of all, 

fix/determine/prescribe the bench mark 

where the criteria for promotion is merit. 

  
 6.  A pin point query has been put up 

from the Addl. Chief Standing Counsel as 

to why bench mark has not been fixed by 

the Departmental Promotion Committee for 

recommending the promotion on the post of 

Chief Engineer, learned Addl. Chief 

Standing Counsel has referred so many 

pages of the original record, which clearly 

reveals that various orders of this Court has 

been indicated in the note-sheet and the 

specific query regarding fixing bench marks 

has been noted but nothing has been 

prescribed for fixing the bench mark. 

Learned Addl. Chief Standing Counsel has 

also submitted that it appears that the bench 

mark has not been fixed but the 

recommendation of opposite party no.4 for 

making promotion on the post of Chief 

Engineer has been done strictly in 

accordance with law. 

 7.  Since the legal question, as 

aforesaid, is being adjudicated, therefore, 

detailed facts of the case are not being 

dealt with. 
 

 8.  Brief facts of the case are that the 

petitioner joined on the post of Assistant 

Engineer on 7.7.1982 and was promoted on 

the post of Executive Engineer in the year 

2003. Thereafter, he was promoted on the post 

of Superintending Engineer on 6.4.2016. 

  
 9.  Since category of the petitioner 

was downgraded for the years 2009-10, 

2012-13, 2013-14, 2014-15 & 2015-16, 

therefore, the petitioner preferred a 

representation on 29.7.2016. 
  
 10.  Vide order dated 1.9.2018, the 

petitioner was given charge of Chief 

Engineer on officiating basis without 

giving salary and other emoluments of 

that post. 
 

 11.  On 25.5.2019, the opposite 

parties prepared an eligibility list of eight 

persons for promotion on the post of 

Chief Engineer including the name of the 

petitioner in which the seniority position 

of the petitioner on the post of 

Superintending Engineer has been shown 

to be at serial no.6, whereas the person 

placed at serial no.3 had already been 

superannuated from service and rest of the 

persons, who were considered for 

promotion, were juniors to the petitioner. 
  
 12.  As per learned counsel for the 

petitioner, the DPC has given its 

recommendation on 11.6.2019 in favour 

of opposite party no.4, however opposite 

party no.4 was junior to the petitioner. 

  
 13.  The petitioner came to know 

through reliable sources that the DPC has 
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not fixed any bench mark, therefore, he 

filed the present writ petition challenging 

the aforesaid inaction and this Court on 

the first date of admission i.e. 4.7.2019 

has passed the following order:- 
  
  "Heard Sri Kapil Deo, learned 

senior counsel assisted by Sri Ashwani 

Kumar appearing for the petitioner, 

learned State counsel appearing on behalf 

of the opposite party nos.1 & 2 and Sri 

Shampurna Nand Shukla who has put in 

appearance on behalf of the opposite party 

no.3. 
  The opposite parties are granted 

two weeks to file a detailed counter-

affidavit to the contents of the writ 

petition. 
  List this case on 23.07.2019 

specifically indicating as to whether any 

bench mark was fixed for the 

departmental promotional committee for 

the purposes of promotion on the post of 

Chief Engineer. The counter-affidavit 

shall also indicate as to whether the 

representations submitted by the 

petitioner in the year 2016 against the 

entries in his service record have been 

decided or not prior to holding of the 

departmental promotional committee." 
  
 14.  Thereafter, this case was listed 

on 23.7.2019 and on that date, this Court 

summoned the record to verify the fact as 

to whether any bench mark was fixed for 

the DPC for the purpose of promotion on 

the post of Chief Engineer. The case was 

again listed on 1.8.2019 but due to 

paucity of time, it could not be taken up 

on that date and next date was fixed for 

9.8.2019 and in the meantime, the State 

Government passed an office memo dated 

2.8.2019 promoting the private 

respondent on the post of Chief Engineer. 

In compliance of the aforesaid office 

memo dated 2.8.2019 passed by the State 

Government, the Housing Commissioner 

has passed the consequential order on 

3.8.2019 promoting/ appointing opposite 

party no.4 on the post of Chief Engineer 

subject to the final outcome of the present 

writ petition. Therefore, the petitioner has 

assailed both the aforesaid orders dated 

2.8.2019 and 3.8.2019 by way of 

amendment application and the 

amendment application was allowed and 

the specific prayer to that effect has been 

incorporated in the writ petition. 
  
 15.  Having heard learned counsel 

for the parties and having perused the 

relevant material available on record, I am 

of the considered opinion that since the 

bench mark has not been fixed by the 

DPC, therefore, recommendation of the 

DPC dated 11.6.2019 shall vitiate and 

resultant thereof the promotion order 

being issued by the State Government on 

2.8.2019, which is contained in Annexure 

No.7 to the writ petition and the 

consequential order being passed by the 

Housing Commissioner on 3.8.2019 

would not survive. 

  
 16.  I had occasion to deal the 

identical matter in re; Naveen Kapoor 

Vs. State of U.P. and others and other 

connected matter in re; Om Prakash 

Pathak and another Vs. State of U.P. 

and others, decided on 10.5.2019 

reported in 2019 (4) AWC 3236, wherein 

decision of the Division Bench of this 

Court in re; Santosh Kumar Agnihotri 

Vs. State of U.P. and others, reported in 

2018 (6) AWC 6125 (LB) has been relied 

wherein the Division Bench of this Court 

was pleased to quash the promotion of the 

persons, who were however promoted on 

the basis of merit but without fixing/ 

determining the bench mark. Para-34 in 
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re; Naveen Kapoor (supra) is reproduced 

herein below:- 
  
  "34. This Hon'ble Court in re: 

Santosh Kumar Agnihotri (supra) has 

decided more or less the identical issue. In 

the said issue, the Division Bench of this 

Court has interpreted the consequence if 

the bench mark is not fixed by the 

Selection Committee, therefore, the 

relevant paragraphs of the aforesaid 

judgment are being reproduced here-in-

below:- 
  "7. The first question, which 

needs adjudication, is as to whether the 

Departmental Promotion Committee 

which met on 22.01.2018 for making 

selection for promotion to the post of 

Director (Agriculture) has followed the 

procedure prescribed in the relevant 

Government Orders, namely, the 

Government Order dated 22.03.1984 and 

20.11.2017 which prescribe the procedure 

to be followed for considering the 

candidature of eligible candidates for 

promotion where the criteria for 

promotion is merit. 
  11. For the purposes of 

prescribing the procedure to be followed 

by the Departmental Promotion 

Committee for making recommendations 

for promotion to the next higher post, the 

State Government has issued Government 

Order dated 22.03.1984. The said 

Government Order prescribes the 

procedure to be followed by the 

Departmental Promotion Committee 

where the criteria is seniority subject to 

rejection of unfit and also where the 

criteria is merit. According to sub clause 

2 of clause 2 of the said Government 

Order dated 22.03.1984, where the 

criteria is merit the Departmental 

Promotion Committee is required to 

consider all the officers, who are in the 

eligibility list. It further provides that the 

criteria of merit means that the most 

meritorious officer should be selected 

from amongst the entire eligibility list. It 

further provides that where the criteria 

for selection is merit, the entries of the 

entire service period should be seen, 

however, special emphasis should be 

given to the entries of last ten years. It 

further provides that, on the basis of 

character rolls/entries of the eligible 

officers, the candidates should be 

categorized in three categories, namely, 

(i) vfr mŸke] (ii) mŸke and (iii) vuqi;qDr. It 

also provides that first of all the vacancy 

should be filled in the order of seniority 

from amongst the officers categorized in 

the category of vfr mŸke and thereafter as 

per the need, rest of the vacancies, if there 

are any, shall be filled in from amongst 

the officers categorized as mŸke and 

thereafter all the officers categorized as 

vfr mŸke and mŸke are to be rearranged 

in the order of seniority, which shall be 

the seniority list. 
  12. The State Government has 

amended para 2(2) of the aforesaid 

Government Order dated 22.03.1984 by 

issuing a subsequent Government Order 

dated 20.11.2017. According to the said 

Government Order, in terms of the 

various orders of Hon'ble Supreme Court 

and other Courts, the Departmental 

Promotion Committee is free to evolve its 

own method and procedure and to apply 

its mind. Clause 3 of the Government 

Order dated 20.11.2017 clearly states 

that the Government Order dated 

20.11.2017 has been issued for amending 

the procedure prescribed in Clause 2(2) 

of the Government Order dated 

22.03.1984 in relation to selections based 

on the criteria of merit. Clause 3 of the 

said Government Order further provides 

that all the officers included in the 
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eligibility list are to be considered for 

promotion and evaluation of merit of all 

the eligible officers is to be made on the 

basis of their entries in the last ten years, 

however, if there is any need, the entries 

of the entire service career can also be 

seen. It further provides that the 

Departmental Promotion Committee shall 

categorize the eligible officers in two 

categories, namely, mi;qDr (fit) and 

vuqi;qDr (unfit), after determining a bench 

mark. The Government Order further 

provides that those officers, who fulfill the 

bench mark as determined by the 

Departmental Promotion Committee shall 

be included in the select panel, on the 

basis of their being found fit ¼mi;qDrk ds 

vk/kkj ij½ and thereafter such officers 

whose names are included in the select 

panel are to be rearranged in the order of 

their inter se seniority in the feeding 

cadre. It also provides that the order of 

promotion shall be issued in the order of 

seniority and further that the officers 

found mi;qDr (fit) shall not be superseded. 

The Government Order further states that 

the officers, who are found vuqi;qDr 

(unfit) shall not be included in the select 

panel. 
  14. What, thus, we find from a 

bare perusal of the Government Order 

dated 20.11.2017 is that once the 

proposal for making promotion is placed 

before the Departmental Promotion 

Committee, the first act which the 

Departmental Promotion Committee has 

been mandated by the said Government 

Order dated 20.11.2017 to perform is to 

determine/fix/prescribe the bench mark 

and only thereafter further proceedings 

are to be drawn by the Departmental 

Promotion Committee. 
  15. It has vehemently been 

argued by the learned counsel for the 

petitioner that the Departmental 

Promotion Committee in this case which 

met on 22.01.2018 did not 

prescribe/fix/determine the bench mark 

and proceeded ahead by categorizing the 

eligible officers into the categories of the 

officers being fit or unfit. Thus, the 

submission is that the Departmental 

Promotion Committee has utterly failed to 

follow the procedure as mandated by the 

Government Order dated 20.11.2017. 
  17. However, it is strange to 

notice that without 

determining/fixing/prescribing any bench 

mark as mandated by the Government 

Order dated 20.11.2017, the 

Departmental Promotion Committee 

categorized the aforesaid four officers 

into two categories of mi;qDr (fit) and 

vuqi;qDr (unfit). Shri Rajendra Dhar 

Dwivedi and Shri Sant Ram Kaushal 

(respondent no.9) were categorized as 

mi;qDr (fit) and Shri Santosh Kumar 

Agnihotri (petitioner) and Shri Prashant 

Kumar were categorized as vuqi;qDr 

(unfit). Thereafter two eligible officers, 

who were categorized as mi;qDr (fit) were 

rearranged in the order of their seniority 

and name of Shri Rajendra Dhar Dwivedi 

was put in serial no.1 whereas the name 

of Shri Sant Ram Kaushal (respondent 

no.9) was put in at serial no.2. 
  19. What we notice from a 

perusal of the minutes of meeting of the 

Departmental Promotion Committee held 

on 22.01.2018 is that it clearly did not 

proceed in accordance with the mandate 

contained in the Government Order dated 

20.11.2017 which required the 

Departmental Promotion Committee to, 

first of all, fix/determine/prescribe the 

bench mark where the criteria for 

promotion is merit. The Government 

Order dated 20.11.2017 though is not 

statutory in nature, however, it has been 

issued for prescribing the procedure to be 
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followed by the Departmental Promotion 

Committee, where the criteria for 

promotion is merit. 
  20. It is settled law that the 

Government Order can always be issued 

to supplement the statutory service rules 

and accordingly we have no hesitation to 

hold that the said Government Order 

dated 20.11.2017 is binding on every 

Departmental Promotion Committee 

which needs to be followed mandatorily in 

an eventuality where the Departmental 

Promotion Committee considers the 

eligible candidates for promotion to the 

higher posts on the basis of criteria of 

merit. 
  21. The first issue which this 

case poses before us to be determined, is 

thus decided accordingly and we hold that 

the Departmental Promotion Committee 

held on 22.01.2018 has clearly departed 

from the procedure prescribed in the 

Government Order dated 20.11.2017 

though this Government Order is to be 

followed mandatorily. 
  22. The Departmental 

Promotion Committee in this case has not 

followed the mandate contained in the 

Government Order dated 20.11.2017 and 

thus, the procedure adopted by the 

Departmental Promotion Committee is 

vitiated and the recommendations thus 

made by the Departmental Promotion 

Committee in its meeting held on 

22.01.2018 cannot be held to be lawful. 
  34. Recommendation of the 

Departmental Promotion Committee 

made in its meeting held on 22.01.2018 to 

the extent it recommends promotion of 

respondent no.9 is hereby quashed. 

Consequently, the order dated 

28.06.2018, whereby the respondent no.9 

has been promoted to the post of Director 

(Agriculture) is also quashed." 
                                 (Emphasis supplied). 

 17.  Since no bench mark was fixed 

by the DPC while giving 

recommendations in favour of private 

respondent on 11.6.2019, therefore, those 

recommendations being non est in the 

eyes of law are hereby quashed. 
 

 18.  In view of the above, a writ in 

the nature of certiorari is issued quashing 

the office memo dated 2.8.2019 passed by 

the State Government promoting opposite 

party no.4 on the post of Chief Engineer, 

which is contained in Annexure No.7 to 

the writ petition and the consequential 

order dated 3.8.2019 passed by the 

Housing Commissioner, which is 

contained in Annexure No.8 to the writ 

petition. 
  
 19.  A writ in the nature of 

mandamus is issued commanding the 

opposite parties to hold another DPC 

fixing bench mark strictly in accordance 

with law and before holding the next 

DPC, representations of the petitioner, 

which are pending challenging the down 

gradation of his entries shall be decided 

by opposite party no.3 within a period of 

fifteen days from the date of production 

of certified copy of this order and after 

taking such decision on the representation 

of the petitioner, the competent authority 

may convene a meeting of DPC with 

promptness, preferably within a period of 

fifteen days thereafter and appropriate 

order shall be passed immediately 

thereafter. 
  
 20.  Liberty is given to opposite party 

no.3 i.e. Housing Commissioner, U.P. 

Housing and Development Board, 

Lucknow to permit either the private 

opposite party i.e. opposite party no.4 to 

discharge the duties and responsibilities 

of Chief Engineer or he may pass any 
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other order for the interregnum period 

permitting any suitable person to 

discharge the duties and responsibilities 

of the Chief Engineer. 
  
 21. In the result, the writ petition 

succeeds and is accordingly allowed. 
  
 22.  No order as to costs.  

---------- 
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Counsel for the Petitioners: 
Sri Satyendra Kumar Singh, Sri Radhey 
Shyam Yadav, Sri Suresh Chandra Varma. 
 

Counsel for the Respondents: 
C.S.C., Sri V.K. Singh, Sri Ashish Kumar 

Srivastava.   
 
A. U.P. Zamindari Abolition and Land 

Reform Act, 1950 - Section 122-B (4-F) - 
Bhumidhari right - Conferment - Provision 
not only protect the possession of an 
agricultural labourer belonging to S.C./S.T. 

category, but it also confers non-
transferable bhumidhari rights - An 
agricultural labour, otherwise satisfying 

the requirements of sub-section (4-F) and 
being eligible, is neither obliged nor can be 
compelled to obtain a declaration with 

regard to these rights which are granted 
and conferred by the statute itself. (Para 8) 

Writ Petition allowed (E-1) 
 

Case relied on :- 

1. Ramdin Vs Board of Revenue 1994 All LJ 
1056. 

2. Manorey alias Manohar Vs Board of 
Revenue (U.P.) & ors. (2003) 5 SCC 521. 

(Delivered by Hon’ble Yashwant Varma, J) 
 

 1.  Heard learned counsel for the 

petitioners, learned Standing Counsel and 

Sri Ashish Kumar Srivastava for the 

fourth respondent. Despite notices having 

been issued to the fifth respondent on 02 

January 2008, none has appeared on his 

behalf. In any case and bearing in mind 

the fact that the fifth respondent was only 

a complainant, the Court finds no 

justification to defer final disposal of the 

instant writ petition on that score.  
  
 2.  The petitioners belonging to the 

Scheduled Castes were landless labourers 

in possession of the plots in question. 

They claimed the benefits conferred by 

Section 122-B(4-F) of the U.P. 

Zamindari Abolition and Land 

Reforms Act, 1950 ["the Act"] in terms 

of which it was asserted that since they 

were in possession on the relevant date 

they were entitled to be declared as 

Bhumidhars with non transferable rights. 

The provisions of Section 122-B(4-F) is 

in the following terms:-  

  
  "Section 122B (4F):- 

Notwithstanding anything in the 

foregoing sub-section, where any 

agricultural labourer belonging to a 

Scheduled Caste or Scheduled Tribe is in 

occupation of any land vested in a Gaon 

Sabha under section 117 (not being land 

mentioned in section 132) having 

occupied it from before May 13, 2007, 
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and the land so occupied together with 

land, if any, held by him from before the 

said date as bhumidhar, sirdar or asami, 

does not exceed 1.26 hectares (3.125 

acres), then no action under this section 

shall be taken by the Land Management 

Committee or the Collector against such 

labourer, and he shall be admitted as 

bhumidhar with non-transferable rights 

of that land under section 195 and it shall 

not be necessary for him to institute a suit 

for declaration of his rights as 

bhumidhar with non-transferable rights 

in that land."           
                                   (emphasis supplied)  

  
 3.  It appears that the fifth respondent 

made a complaint on 22 August 1997 

alleging that the petitioners had been 

extended the benefits of that provision 

even though they were not entitled. By an 

ex parte order of 18 November 1998, the 

SDM cancelled the earlier orders by 

which the benefits of the aforementioned 

provision had been extended to the 

petitioners. While passing the order 

impugned the SDM placed reliance upon 

various decisions including that rendered 

by the Court in Ramdin v. Board of 

Revenue1 to observe that the provisions 

of sub-section (4-F) was only confined to 

protection of possession and could not be 

viewed as conferring title on the 

petitioners. It becomes significant to note 

that apart from a reproduction of the 

allegations made by the fifth respondent, 

no other independent findings have been 

returned by the SDM in respect of the 

alleged ineligibility of the petitioners to 

the benefits of Section 122-B(4-F). 

Although a report of the Lekhpal is 

alluded to, it becomes pertinent to note 

that the said report has neither been 

brought on the record by the respondents 

nor has any other evidence been filed to 

establish that the petitioners were not in 

possession of the land in question on the 

relevant date or otherwise ineligible to be 

extended the benefit of that provision.  
  
 4.  Aggrieved by the ex parte order 

passed by the SDM, the petitioners 

preferred separate revisions before the 

Commissioner who connected the same 

and transferred to the Additional 

Commissioner for adjudication. That 

revision came to be dismissed with the 

Additional Commissioner holding that if 

it be the case of the petitioners that the 

order of 18 November 1998 was ex parte, 

the only remedy available to them was to 

approach the concerned SDM and apply 

for recall. The Additional Commissioner 

non suited the petitioners also on the 

ground that they had failed to place on the 

record a certified copy of the order passed 

by the SDM.  
  
 5.  Dealing firstly with the 

correctness of the view taken by the 

Additional Commissioner, this Court is 

constrained to observe that the same 

clearly rests on reasons which can neither 

be countenanced nor accorded judicial 

approval. Notwithstanding the fact that 

the original order was rendered ex parte, it 

was legally permissible for the petitioners 

to either apply for recall/restoration or to 

assail the order on merits in revision. In 

the considered view of this Court, both 

avenues were consequently open to be 

pursued by the petitioners. The Additional 

Commissioner in failing to consider the 

revision on merits has clearly committed 

not only a manifest illegality but failed to 

exercise jurisdiction otherwise conferred 

without justifiable cause.  
  
 6.  Insofar as the non filing of a 

certified copy is concerned, before this 
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Court it is conceded by learned Standing 

Counsel that in revenue proceedings taken 

before statutory authorities, the records of 

the subordinate courts are always 

summoned for the purposes of facilitating 

a final disposal. Viewed in that light, it is 

evident that since the original record of 

proceedings taken before the SDM was 

present, the need for the petitioners to 

additionally file a certified copy of that 

order was clearly obviated. In any case 

the revision could not have been 

dismissed on this specious ground since 

the defect, if at all was curable.  
  
 7.  That then takes the Court to deal 

with the order passed by the SDM. Quite 

apart from the fact that the order was 

rendered ex parte and without notice to 

the petitioners, this Court finds itself 

unable to sustain that order on merits 

either. As noted above, the SDM placing 

reliance upon the judgment of this Court 

rendered in Ramdin has erroneously 

proceeded to observe and hold that 

Section 122-B(4-F) does not vest title on 

landless SC/ST agricultural labourers. It 

becomes pertinent to note that the 

decision in Ramdin was specifically 

noticed by the Supreme Court in 

Manorey alias Manohar v. Board of 

Revenue (U.P.) And Others2 and 

overruled. The decision in Manorey 

eloquently explains the basic and 

underlying legislative ethos of Section 

122-B(4-F). The Court deems it apposite 

to extract the following observations as 

entered by the Supreme Court in 

Manorey:-  
  
  "8. First, the endeavour should 

be to analyze and identify the nature of 

the right or protection conferred by sub-

section (4-F) of Section 122-B. Sub-

sections (1) to (3) and the ancillary 

provisions upto sub-section (4-E) deal, 

inter alia, with the procedure for eviction 

of unauthorized occupants of land vested 

in Gaon Sabha. Sub-section (4-F) carves 

out an exception in favour of an 

agricultural labourer belonging to a 

Scheduled Caste or Scheduled Tribe 

having land below the ceiling of 3.125 

acres. Irrespective of the circumstances in 

which such eligible person occupied the 

land vested in the Gaon Sabha (other than 

the land mentioned in Section 132), no 

action to evict him shall be taken and 

moreover, he shall be deemed to have 

been admitted as a bhumidhar with non-

transferable rights over the land, provided 

he satisfies the conditions specified in the 

sub-section. According to the findings of 

the Sub-Divisional Officer as well as the 

Appellate Authority, the appellant does 

satisfy the conditions. If so, two legal 

consequences follow. Such occupant of 

the land shall not be evicted by taking 

recourse to sub-sections (1) to (3) of 

Section 122-B. It means that the occupant 

of the land who satisfies the conditions 

under sub-section (4-F) is entitled to 

safeguard his possession as against the 

Gaon Sabha. The second and more 

important right which sub-section (4-F) 

confers on him is that he is endowed with 

the rights of a bhumidhar with non-

transferable rights. The deeming 

provision has been specifically enacted as 

a measure of agrarian reform, with a 

thrust on socio-economic justice. The 

statutorily conferred right of bhumidhar 

with non-transferable rights finds its echo 

in clause (b) of Section 131. Any person 

who acquires the rights of bhumidhar 

under or in accordance with the 

provisions of the Act, is recognized under 

Section 131 as falling within the class of 

bhumidhar. The right acquired or accrued 

under sub-section (4-F) is one such right 
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that falls within the purview of Section 

131(b).  
  9. Thus, sub-section (4-F) of 

Section 122-B not merely provides a 

shield to protect the possession as opined 

by the High Court, but it also confers a 

positive right of bhumidhar on the 

occupant of the land satisfying the criteria 

laid down in that sub-section. 

Notwithstanding the clear language in 

which the deeming provision is couched 

and the ameliorative purpose of the 

legislation, the learned Single Judge of 

the High Court had taken the view in 

Ramdin V. Board of Revenue (followed 

by the same learned Judge in the instant 

case) that the bhumidhari rights of the 

occupant contemplated by sub-section (4-

F) can only blossom out when there is a 

specific allotment order by the Land 

Management Committee under Section 

198. According to the High Court, the 

deeming provision contained in sub-

section (4-F) cannot be overstretched to 

supersede the other provisions in the Act 

dealing specifically with the creation of 

the right of bhumidhar. In other words, 

the view of the High Court was that a 

person covered by the beneficial 

provision contained in sub-section (4-F) 

will have to still go through the process of 

allotment under Section 198 even though 

he is not liable for eviction. As a corollary 

to this view, it was held that the occupant 

was not entitled to seek correction of 

revenue records, even if his case falls 

under sub-section (4-F) of Section 122-B. 

We hold that the view of the High Court 

is clearly unsustainable. It amounts to 

ignoring the effect of a deeming provision 

enacted with a definite social purpose. 

When once the deeming provision 

unequivocally provides for the admission 

of the person satisfying the requisite 

criteria laid down in the provision as 

bhumidhar with non-transferable rights 

under Section 195, full effect must be 

given to it. Section 195 lays down that the 

Land Management Committee, with the 

previous approval of the Assistant 

Collector in-charge of the sub-division, 

shall have the right to admit any person as 

bhumidhar with non-transferable rights to 

any vacant land (other than the land 

falling under Section 132) vested in the 

Gaon Sabha. Section 198 prescribes "the 

order of preference in admitting persons 

to land under Sections 195 and 197". The 

last part of sub-section (4-F) of Section 

122-B confers by a statutory fiction the 

status of bhumidhar with non-transferable 

rights on the eligible occupant of the land 

as if he has been admitted as such under 

Section 195. In substance and in effect, 

the deeming provision declares that the 

statutorily recognized bhumidhar should 

be as good as a person admitted to 

bhumidhari rights under Section 195 read 

with other provisions. In a way, sub-

section (4-F) supplements Section 195 by 

specifically granting the same benefit to a 

person coming within the protective 

umbrella of that sub-section. The need to 

approach the Gaon Sabha under Section 

195 read with Section 198 is obviated by 

the deeming provision contained in sub-

section (4-F). We find no warrant to 

constrict the scope of the deeming 

provision.  
  10. That being the legal 

position, there is no bar against an 

application being made by the eligible 

person coming within the four corners of 

sub-section (4-F) to effect necessary 

changes in the revenue record. When once 

the claim of the applicant is accepted, it is 

the bounden duty of the concerned 

Revenue Authorities to make necessary 

entries in revenue records to give effect to 

the statutory mandate. The obligation to
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do so arises by necessary implication by 

reason of the statutory right vested in the 

person coming within the ambit of sub-

section (4-F). The lack of specific 

provision for making an application under 

the Act is no ground to dismiss the 

application as not maintainable. The 

revenue records should naturally fall in 

line with the rights statutorily recognized. 

The Sub-Divisional Officer was therefore 

within his rights to allow the application 

and direct the correction of the records. 

The Board of Revenue and the High 

Court should not have set aside that order. 

The fact that the Land Management 

Committee of Gaon Sabha had created 

lease hold rights in favour of the 

respondents herein is of no consequence. 

Such lease, in the face of the statutory 

right of the appellant, is non est in the eye 

of law and is liable to be ignored."  
  
 8.  On a consideration of the 

principles so enunciated, it is manifest 

that sub-section (4-F) not only protects 

the possession of an agriculturual labourer 

belonging to the SC/ST category, it also 

confers non-transferable bhumidhari 

rights on eligible occupants. It is thus a 

provision which not only enables the 

agricultural labourer belonging to the 

SC/ST category to protect his possession 

over the land, but to also claim title over 

the same by virtue of the provisions made 

in that section. An agriculturual labourer, 

otherwise satisfying the requirements of 

sub-section (4-F) and being eligible, is 

neither obliged nor can be compelled to 

obtain a declaration with regard to these 

rights which are granted and conferred by 

the statute itself. Manorey further 

commands the revenue authorities to 

ensure that the revenue records are 

brought in line and in tune with the rights 

so conferred in order to give effect to the 

legislative mandate. The SDM was 

consequently incorrect in holding that no 

title stood vested in the petitioners.  

  
 9.  It would be apposite to reiterate 

that the SDM also does not allude to any 

evidence which may have established that 

the petitioners were not in possession of 

the land in question on the relevant date 

or were otherwise ineligible. On an 

overall conspectus of the aforesaid facts, 

this Court finds itself unable to sustain the 

orders impugned.  
  
 10.  The writ petition is accordingly 

allowed. The impugned orders dated 18 

November 1998 and 31 May 2007 are 

consequently quashed.  
---------- 
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Sick Industrial Companies (Special 
Provisions) Act, 1985 - S. 32 - Levy of 

penalty and damages - Provision of the 
Scheme as sanctioned in terms of 
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Section 32 of SICA would clearly bind 
and override all other statutes and 

instruments mandating to the contrary - 
Sanctioned scheme restrict liability in 
respect of ESI due to the principal 

amount only and penal levies is 
specifically excluded - It absolves the 
petitioner from liability towards interest 

and penalties under the Act. (Para 4 & 8) 
 
Writ Petition allowed (E-1) 
 

Case relied on :- 

1. Raheja Universal Vs N.R.C. (2012) 4 SCC 
148. 

2. J.K. Cotton Weaving & Spinning Mills & anr. 
Vs U.O.I. 1988 SCR (1) 700. 

3. ESI Corp. Vs HMT Ltd. (2008) 3 SCC 35. 

(Delivered by Hon’ble Yashwant Varma, J.) 
 

 1.  Heard Sri V.K. Upadhyay, learned 

Senior Counsel assisted by Sri Ritvik 

Upadhya in support of this petition. 

Although, respondents are duly represented, 

none has appeared on their behalf even when 

the matter is taken in the revised call.  

  
 2.  The petition challenges 

proceedings initiated by the Employees 

State Insurance Corporation [hereinafter 

to be referred to as "the Corporation"] 

and seeks quashing of a demand dated 2 

April 2004. The Corporation has in terms 

of the impugned demand called upon the 

petitioner to discharge liabilities towards 

dues payable under the Employees State 

Insurance Act, 1948 together with 

penalty and damages. Sri Upadhyay, 

learned Senior Counsel, has assailed the 

demand principally on the ground that the 

liability of the petitioner under the 

provisions of the aforementioned Act 

shall stand governed by the provisions 

made in a Scheme of Rehabilitation 

sanctioned by the BIFR in respect of the 

petitioner. Referring to the provisions 

made in that Scheme insofar as ESI dues 

are concerned, Sri Upadhyay has drawn 

the attention of the Court to the relevant 

clause of the Sanctioned Scheme which 

provided that the Corporation would 

accept liquidation of ESI dues over two 

years without demanding any interest or 

penalties thereon. In view of that 

stipulation in the Sanctioned Scheme, Sri 

Upadhyay contends that the demand 

insofar as it places a liability of interest 

and damages is unsustainable.  
  
 3.  Insofar as the question of 

principal dues are concerned, there is no 

dispute before this Court. Sri Upadhyay 

has stated that the principal dues have 

already been paid. That only leaves the 

Court to consider whether the impugned 

demand insofar as it levies interest and 

damages is sustainable.  
  
 4.  Undisputedly, the Sanctioned 

Scheme restricts the liability of the 

petitioner in respect of ESI dues to the 

principal amount only with interest and 

penal levies being specifically and 

unambiguously excluded. The provision 

of the Scheme as sanctioned in terms of 

Section 32 of SICA would clearly bind 

and override all other statutes and 

instruments mandating to the contrary. 

This is manifest from the plain language 

employed in that provision which reads 

thus: -  
  
  "S. 32. Effect of the Act on 

other laws.- (1) The provisions of this 

Act and of any rules or schemes made 

thereunder shall have effect 

notwithstanding anything inconsistent 

therewith contained in any other law 

except the provisions of the Foreign 

Exchange Regulation Act, 1973 (46 of 

1973), and the Urban Land (Ceiling and 
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Regulation) Act, 1976 (33 of 1976) for 

the time being in force or in the 

Memorandum or Articles of Association 

of an industrial company or in any other 

instrument having effect by virtue of any 

law other than this Act....."  
                                   (emphasis 

supplied)  
  
 5.  Section 32, in unambiguous terms 

statutorily confers overriding authority to 

schemes sanctioned under SICA 

notwithstanding anything inconsistent in 

any other law. The only statutes which 

stand saved from the position of 

preeminence conferred to schemes 

sanctioned under SICA are the Foreign 

Exchange Regulation Act, 1973 and the 

Urban Land (Ceiling and Regulation) Act, 

1976.  

  
 6.  While the law on this issue is well 

settled, the Court deems it apposite to 

only notice two decisions referred to 

hereinafter. In Raheja Universal Vs. 

NRC1, the Supreme Court enunciated the 

legal position as follows: -  
  
  "[37] This Court has taken the 

view in Tata Motors Ltd., (2008) 7 SCC 

619 that the Act of 1985 has been enacted 

to secure the principles specified in 

Article 359 of the Constitution of India. It 

seeks to give effect to the larger public 

interest. It should be given primacy 

because of its higher public purpose. As 

the Act of 1985 is a special law and on the 

principle that a special law will prevail 

over a general law, it is permissible to 

contend that even if the provisions 

contained in Section 22(1) read with 

Section 32 of the Act, giving overriding 

effect vis-à-vis the other laws, other than 

the Foreign Exchange Regulation Act, 

1973 and the Urban Land Ceiling and 

Regulation Act, 1976 had not been there, 

the provisions of the general law like the 

Companies Act, for regulation, 

incorporation, winding-up etc. of the 

companies would have still been 

overridden to the extent of inconsistency. 

We have already seen that this Court had, 

in the case of Jay Engineering, taken the 

view that the Interest on Delayed Payments 

to Small Scale and Ancillary Industries 

Undertaking Act, 1993 shall have to give 

way for enforcement of the provisions of 

the Act of 1985. In the case of Tata Davy 

also, the Court took the view that the State 

Sales Tax Act would have to be read and 

construed in comity to the provisions of the 

Act of 1985 which shall have the 

overriding effect. In the case of Tata 

Motors Ltd. v. Pharmaceuticals Product of 

India Ltd., this Court was concerned with 

the provisions of mismanagement and 

oppression contained in Sections 391 and 

394 of the Companies Act and whether the 

Company Court will have the jurisdiction 

to pass orders in preference to the 

proceedings pending before the Court 

under the Act of 1985. The Court while 

holding the primacy of the Act of 1985 

held as under:-  
  "SICA furthermore was enacted 

to secure the principles specified in 

Article 39 of the Constitution of India. It 

seeks to give effect to the larger public 

interest. It should be given primacy 

because of its higher public purpose. 

Section 26 of SICA bars the jurisdiction 

of the civil Courts.  
  What scheme should be 

prepared by the operating agency for 

revival and rehabilitation of the sick 

industrial company is within the domain 

of BIFR. Section 26 not only covers 

orders passed under SICA but also any 

matter which BIFR is empowered to 

determine.  
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  23. The jurisdiction of civil 

court is, thus, barred in respect of any 

matter for which the appellate authority or 

the Board is empowered. The High Court 

may not be a civil court but its jurisdiction 

in a case of this nature is limited."  
  
 7.  A Division Bench of the Court in 

J.K. Cotton Weaving & Spinning Mills 

Vs. Union of India2 was called upon to 

consider the validity of a demand raised 

by Excise authorities inconsistent with the 

provisions made in a Sanctioned Scheme. 

Dealing with that question the Court held: 

-  
   
  "6. A perusal of the said 

Scheme would show that as per the terms 

and conditions of the Rehabilitation 

Scheme it was provided that the 

respondent-department would grant 

exemption to the petitioner-company from 

payment of interest, penalty etc. and 

accept payment of excise duty finally 

payable in pending cases over a period of 

2 years from the year in which such 

amount becomes payable.  
  7. It was contended that in view 

of the Scheme and the specific provisions 

contained in Clause 8.04(d), the 

impugned demand for Rs.6,89,000/- was 

absolutely illegal and in violation of the 

specific terms and conditions of the 

Rehabilitation Scheme.  
  ...  
  27. The question that now 

remains for consideration of this Court is 

that whether the petitioner is liable for 

payment of interest and penalty as 

demanded by the impugned notice dated 

17-6-2005.  
28. As already noticed in Clause 8.04 (d) 

of the Rehabilitation Scheme dated 12-11-

2002 framed by the BIFR, the petitioner is 

not liable for payment of interest and 

penalty. Section 22 of the Act clearly 

provides that once proceedings have been 

initiated under the Act and an inquiry 

under Section 16 is pending or any 

Scheme referred to under Section 17 is 

under preparation or consideration or a 

sanctioned Scheme is under 

implementation then, notwithstanding 

anything contained in any other law for 

the time being in force no proceeding for 

the winding up or execution or distress or 

the like against any of the properties of 

the industrial undertaking company and 

no proceedings for recovery of money or 

for enforcement of any security against 

the company etc. shall be maintainable. 
  29. Section 32 of the act further 

provides that the Schemes made under the 

Act shall have effect notwithstanding 

anything inconsistent therewith contained 

any other law except two Acts namely 

FERA and Urban Land Ceiling Act for 

the time being in force and Memorandum 

or Articles of Association of an Industrial 

Company or in any other instrument 

having effect by virtue of any other law 

other than this Act. The Excise Act has 

not been exempted from the applicability 

of section 32 of the Act.  
  ...  
  35. In our opinion, the judgment 

referred to in the case of Voltas 

Ltd.(supra) was on its own facts and does 

not help the respondents inasmuch as in 

the Scheme under consideration before 

the Apex Court, there was no express 

waiver from the statutory liability of 

payment of interest at the rate of 18%. 

However, in the case before us the 

provisions of Clause 8.04(d) of the 

Rehabilitation Scheme contains an 

express waiver from payment of interest, 

penalty etc. and to accept payment of 

excise duty finally payable in pending 

cases over a period of 2 years, from the
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year in which such amount becomes 

payable.  
  36. The petitioner having 

already deposited a sum of Rs.6,89,000/- 

as 50% part payment for 2004-2005 and 

having given an undertaking for payment 

of remaining 50% amount of Rs.689000/- 

which also was paid on 6-3-2006 

(Annexure-SA1 to the supplementary 

affidavit) the liability towards payment of 

excise duty had been duly discharged as 

per the demand notice and the company 

was not liable for payment of penalty or 

interest in terms of the specific provisions 

of the Rehabilitation Scheme."  

  
 8.  The necessary corollary to the 

enunciation of the statutory position noticed 

above would be that the liability of the 

petitioner insofar as ESI dues are concerned 

would be governed exclusively by the 

provisions made in the Sanctioned Scheme 

in that respect. That Scheme admittedly 

absolves the petitioner from the liability 

towards interest and penalties under the Act. 

That damages are penal in character cannot 

possibly be doubted in light of the decision 

of the Supreme Court in ESI Corp. Vs. 

HMT Ltd.3 where it was held: -  
  
  "16. It is a well-known principle 

of law that a subordinate legislation must 

conform to the provisions of the 

legislative Act. Section 85-B of the Act 

provides for an enabling provision. It does 

not envisage mandatory levy of damages. 

It does not also contemplate computation 

of quantum of damages in the manner 

prescribed under the Regulations.  

 
  17. The statutory liability of the 

employer is not in dispute. An employee 

being required to be compulsorily insured, 

the employer is bound to make his part of 

the contribution. An employee is also 

bound to make his contribution under the 

Act. But the same does not mean that levy 

of damages in all situations would be 

imperative.  

 
  18. Section 85-B of the Act uses 

the words "may recover". Levy of 

damages thereunder is by way of penalty. 

The legislature limited the jurisdiction of 

the authority to levy penalty i.e. not 

exceeding the amount of arrears. 

Regulation 31-C of the Regulations, 

therefore, in our opinion, must be 

construed keeping in view the language 

used in the legislative Act and not dehors 

the same."  

  
 9.  In light of the legal position 

noticed above, the Court is of the 

considered view that the impugned 

demand insofar as it places a burden of 

interest and damages upon the petitioners 

cannot be sustained.  
  
 10.  The petition is accordingly 

allowed. The impugned demand dated 2 

April 2004, insofar as it imposes a 

liability towards payment of interest and 

damages upon the petitioner shall stand 

set aside.  
---------- 
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A. Fair price shop licence - Cancellation - 
Charges should be clear - If charges is 

vague then inquiry itself becomes 
vitiated. (Para 5) 
 

B. Relevancy of charges - Charges not 
only make the noticee clear about his 
reply, which he has to give but the notice 

should also be absolutely clear as to 
what would be the result of the inquiry if 
it went against him. (Para 5) 

Writ Petition allowed (E-1) 

Case relied on :- 

1. Anant R. Kulkarni Vs Y.P. Education Society 

& ors. (2013) 6 SCC 515. 

2. Gorkha Security Services Vs Govt. (NCT of 
Delhi) & ors. (2014) 9 SCC 105. 

 (Delivered by Hon’ble Siddhartha 

Varma, J.) 
 

 1.  Upon a complaint being made by 

one Sunil Kumar Maurya on the telephone 

that the petitioner, who was a Fair Price 

Shop dealer, had in the month of May 2018 

not distributed the essential commodities 

but had sold them out in the open market, 

an inspection was made by the Supply 

Inspector on 26.5.2018. Thereafter on 

29.5.2018, the petitioner was served with a 

show-cause notice and a suspension order. 

The petitioner replied to the show-cause 

notice on 11.6.2018. However, when the 

Sub-Divisional Officer, Bansdeeh, District 

Ballia on 18.8.2018 cancelled the licence of 

the petitioner to run the Fair Price Shop 

which was affirmed by the Appellate 

Authority by its order dated 12.12.2018, the 

instant writ petition was filed.  

 2.  The contention of learned counsel 

for the petitioner is that the show-cause 

notice which was served on the petitioner 

along with the suspension order did not 

contain any specific charge. Even though 

the body of the order indicated that the 

stock of the petitioner which had to 

contain 127 bags of wheat and 87 bags of 

rice, had only 46 bags of wheat and 73 

bags of rice but no definite charge was 

framed. Learned counsel submitted that 

after the narration of these facts an effort 

was there to formulate a charge which 

stated that in the stock of the petitioner 81 

bags of wheat were found to be missing. 

Learned counsel, therefore, submits that 

the charge appeared to be only with 

regard to the 81 missing bags of wheat. 

Learned counsel further submits that 

despite just one charge, a reply was 

submitted by the petitioner on 11.6.2018 

by which he had stated that in fact there 

was no bag which was missing from his 

shop and in fact when the stock of the 

petitioner's shop was handed over to the 

shop to which his shop was attached then 

there was not even a single bag of either 

wheat or rice which was found to be 

missing. However, when the order of the 

Sub-Divisional Officer was passed on 

18.8.2018, which ran into nine pages, 

strangely enough many other charges 

were looked into including the charge that 

the card-holders were aggrieved by the 

distribution which was being made by the 

petitioner. Learned counsel, therefore, 

submits that the inquiry itself was vitiated 

on account of the fact that the charges 

were vague. He, therefore, relied upon the 

decisions of the Supreme Court in Anant 

R. Kulkarni vs. Y.P. Education Society 

& Ors., (2013) 6 SCC 515 and in 

Gorkha Security Services vs. 

Government (NCT of Delhi) & Ors., 

(2014) 9 SCC 105 wherein it had been 
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held that the charge sheet should be very 

clear with regard to the charges to which a 

delinquent was required to give a reply. 

Since learned counsel read-out a certain 

portion of paragraph 21 of Gorkha 

Security Services (supra), the same is 

being reproduced hereasunder:  

  
  ".............. The fundamental 

purpose behind the serving of show-cause 

notice is to make the noticee understand 

the precise case set up against him which 

he has to meet. This would require the 

statement of imputations detailing out the 

alleged breaches and defaults he has 

committed, so that he gets an opportunity 

to rebut the same. Another requirement, 

according to us, is the nature of action 

which is proposed to be taken for such a 

breach. That should also be stated so that 

the noticee is able to point out that 

proposed action is not warranted in the 

given case, even if the defaults/breaches 

complained of are not satisfactorily 

explained. ..........."  
  
 3.  The contention, therefore, of the 

petitioner was that when the charge was 

just with regard to the 81 missing bags of 

wheat then no further charge could have 

been dealt with while passing the 

impugned order. Learned counsel for the 

petitioner further submitted that even the 

Appellate Authority did not address to the 

submissions made by the petitioner and, 

therefore, he prays that the orders 

impugned be set-aside.  

  
 4.  Learned Standing Counsel 

appearing for the State-respondents, 

however, stated that the charges were so 

serious that the licence of the petitioner's 

shop had to be cancelled. He further 

submits that if the suspension order was 

perused, it became clear that there were 

many other charges other than the ones 

which were enumerated in the order.  
  
 5.  Having heard learned counsel for 

the petitioner and the learned Standing 

Counsel, this Court is of the view that the 

charges should be very clear. If the 

charges are vague then the inquiry itself 

becomes vitiated. Charges should not only 

make the noticee clear about the reply 

which he has to give but the noticee 

should also be absolutely clear as to what 

would be the result of the inquiry if it 

went against him. In the instant case, if 

the suspension/show-cause notice dated 

29.5.2018 is perused, it appears that even 

though stock of both rice and wheat were 

found to be short, the show-cause notice 

was only with regard to the missing 81 

bags of wheat. Further if the impugned 

order dated 18.8.2018 passed by the Sub-

Divisional Officer is perused, it becomes 

still further clear that the Sub-Divisional 

Officer had not confined to the charge 

which was imposed against the petitioner. 

The Sub-Divisional Officer had travelled 

into various other complaints which had 

probably been there against the petitioner.  

  
 6.  Under such circumstances, the 

Court is of the view that when the charge 

itself was just one in number and that had 

been replied to by the petitioner then the 

other charges which could have been 

gleaned out from the suspension order or 

from some other record, could not have 

been taken into account for terminating 

the licence of the petitioner.  
  
 7.  In view of the above, the writ 

petition is, allowed. The order dated 

18.8.2018 passed by the Sub-Divisional 

Officer, Bansdeeh, District Ballia and the 

order dated 12.12.2018 passed by the 

Commissioner, Azamgarh Division, 
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Azamgarh are quashed. A further 

direction is issued to the State 

Government that they should advise their 

officers that when they issue show-cause 

notices then they should enumerate the 

charges properly. They should not be 

merged with the details of the complaints 

and the inspection report. In this regard 

the State Government may issue a 

Government Order to all the concerned 

officials. A copy of this order may be sent 

to the Secretary (Food & Civil Supplies), 

Government of Uttar Pradesh, Lucknow 

through the Registrar General of this 

Court.  
---------- 
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A. Land Revenue Act, 1901 - Section 28 - 
Correction of map - Necessity of 

examination of reporting authority - 
Collector solely relied upon report of 
Naib Tahsildar, but no recital to the 

effect that Naib Tahsildar ever appeared 
and got examined - Mechanism must not 
only be effective, but also just, fair and 

objective. (Para 7) 

B. Basic rule of procedure - Just, fair and 
proper procedure - Genuineness of 

report to be proved - Truly authorities 
are not the Court of Justice in strict 
sense of civil court but authorities, who 

are required to adjudicate any point or 
issue, it has to apply basic rules of 
procedure - If a report or an order is 

placed and relied upon, its genuineness 
is required to be proved. (Para 8) 
 
C. Rule of Justice - It imbibes within it a 

mechanism that makes access to Justice 
not only easy and speedy, but efficacious 
and authoritatively forceful. (Para 9) 

 
Writ Petition allowed (E-1)  
 

Cases relied on :- 

1. Anita Kushwaha Vs Pushp Sudan (2016) 8 
SCC 509. 

 

(Delivered by Hon’ble Ajit Kumar, J) 
 

 1.  List is being revised. Nobody is 

present on behalf of heirs of respondent 

no. 1 who have already been brought on 

record and are represented by one Sri 

Ram Jatan Yadav, learned Advocate. 

  
 2.  Learned Standing Counsel is 

present but he has not filed any counter 

affidavit on behalf of respondent nos. 2 

and 3. Despite time granted for the said 

purpose, the matter is of the year 2012 

and so the Court proceeds to hear and 

decide the writ petition. 
  
 3.  Heard learned counsel for the 

petitioners and learned Standing Counsel. 
  
 4.  The present writ petition arises 

out of proceeding under Section 28 of the 

U.P. Land Revenue Act, 1901 wherein, 

the application of the deceased respondent 

no. 1 for correction of map came to be 

allowed on the basis of report submitted 
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by the Nayab Tehsildar, Sadar Mau dated 

24th February, 2003. The petitioners' 

revision against the order passed by the 

Collector has also been dismissed. 
  
 5.  The sole ground taken in the 

present petition is that Collector, Mau fell 

in serious error of law in accepting the 

report of the Nayab Tehsildar as it is 

without examining the Nayab Tehsilar 

who had prepared the report on the spot. 

The contention is that until the report is 

duly proved by the person or the authority 

submitting report the same cannot be led 

in evidence nor, the authority adjudicating 

the issue can attribute it with any 

evidenciary value to be accepted as it is 

more especially, when the contesting 

party has raised objection to the report 

concerned. It is further contended that 

specific plea was taken as ground no. 5 in 

the memo of revision before 

Commissioner that report was not proved 

and yet Collector proceeded to rely upon 

the report against which objection was 

filed by the petitioner and, therefor, the 

argument is that orders passed by the 

Collector as well as the Additional 

Commissioner cannot be sustained in law 

and deserve to be set aside. 
  
 6.  Per contra, the argument 

advanced by learned Standing Counsel is 

that the orders are justified as no ground 

seems to be forthcoming that the area 

assigned to the contesting respondent no. 

1 now represented by his heirs became 

larger than the area prescribed or provided 

for in the Khatauni. He further submits 

that these are summary proceedings and 

the Collector does not act as a Court of 

law so as to bind him by the intricacies of 

the Indian Evidence Act, 1872. He 

submits that it is still open for the parties 

to litigate the matter in common law. He 

submitted that nobody was found to be in 

unauthorized possession or excessive area 

than the area given in the relevant annual 

register/ Khatauni and thus, he defended 

the order impugned in the present writ 

petition for the reasons assigned therein. 
  
 7.  Having heard learned counsel for 

the parties, their respective arguments 

against and for the orders passed by the 

authorities and have perused the records 

and having carefully examined the orders 

passed by the Collector and the 

Commissioner, I find that the Collector 

solely relied upon report of Nayab 

Tehsildar Sadar Mau while allowing the 

application of the contesting respondent 

no. 1 for correction of map. The 

observations that have come in the order 

passed by the Collector are indicative of 

the fact that he had himself examined the 

report and there is no recital to the effect 

that Nayab Tehsildar concerned had, at 

any point of time, appeared before the 

Collector and got himself examine. There 

is no statement recorded of the Nayab 

Tehsildar concerned. The Collector has 

referred to the objection raised by the 

petitioner but while dealing with 

objection , he held the report to be just 

and proper. 
  
 8.  This Court fails to understand as 

to when proper objection has been raised 

to the report, what was the mechanism 

available to Collector to accept the report 

as it is . It is admitted fact that Collector 

did not visit the spot and it is equally 

admitted fact that the report presented 

before Collector by Nayab Tehsildar, was 

in fact not prepared by the Nayab 

Tehsildar was in fact not prepared in the 

presence of Collector and therefore, the 

Collector would not have been party to 

any such report which is based on hand 
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sketched map. Justice calls for a finding 

based on appreciation of a document 

either admitted one to the contesting 

parties or affirmed by the authority 

rejecting any objection to it on the basis 

of statement recorded of such authority or 

person who had prepared the argument. 

None of the above to ingredients are 

found in the order to sustain it. It is true 

that the authorities are the not the Court of 

justice in strict sense of civil court but 

authority who is required to adjudicate 

any point or issue it has to apply basic 

rules of procedure. While rule of evidence 

law may not be strictly adhered to in such 

matters but basic principle of law would 

certainly be applied that if a report or an 

order is placed its genuineness is required 

to be proved. 

  
 9.  The rule of justice imbibes within 

it a mechanism that makes access to 

justice not only easy and speedy but 

efficacious and authoritatively forceful. 

This is for the above reason why 

adjudicattory mechanism is always 

required to be well guarded by rules of 

procedure begetting just and fair play. 

  
 10.  The Apex Court in the case of 

Anita Kushwaha v. Pushp Sudan (2016) 

8 SCC 509 held: In order that the right of 

a citizen to access justice is protected, the 

mechanism so provided must not only be 

effective but must also be just, fair and 

objective in its approach; so also the 

procedure which court, tribunal or 

authority may adopt for adjudication, 

must in itself by just and fair and in 

keeping with the well recognized 

principles of natural justice. 

  
 11.  The Additional Commissioner 

has simply concurred with findings 

recorded by the Collector without 

adverting to the points so raised and, 

therefore, in my opinion the 

Commissioner also manifestly erred in 

rejecting the revision petition . For 

ignoring the prayer for consideration of 

the documents and legal plea taken in the 

memo of revision , such order cannot be 

sustained in law. 
  
 10.  In view of above, the order 

passed by the Collector dated 25.11.2008 

and of the Commissioner dated 12th 

March, 2009, Annexures -6 and 7 to the 

writ petition respectively are hereby 

quashed. The matter is remitted to the 

Collector to consider objection afresh 

regrading report submitted by Nayab 

Tehsildar on 24th February, 2003. The 

Collector shall proceed to hear the matter 

and decide afresh in the light of 

observations made hereinabove in this 

order. Entire exercise shall be carried out 

by the concerned Collector within period 

of three months from the date of 

production of certified copy of this order. 
  
 11.  The writ petition is allowed with 

the aforesaid observations and directions.  
---------- 
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A. U. P. Zamindari Abolition and Land Reform 

Act, 1950 - Section 123C - Allotment - Order 
of preference - It is clearly different from 
ambit of Rules 115L & 115M of U.P. 

Zamindari Abolition and Land Reform Rules - 
Provision of S. 123C (7) has no application to 
proceeding under Rule 115 P - Impugned 

orders set aside. (Para 11 & 12) 
 
Held :-  

11. The Board of Revenue has wrongly held 
the revision filed by the petitioner to be not 
maintainable. It is not in dispute and is 

conceded by counsel for respondent no. 5 
that the proceedings wherefrom the writ 
petition arises under Rule 115 P. It is also 
correct that the order of preference 

provided for allotment under Section 123C 
of the U.P.Z.A. & L.R. and under Rule 115 L 
and M are clearly different. An allotment 

made under B/122C can be cancelled, 
exercising powers conferred by Section 
122C(4) which an allotment made under 

Rule 115L or 115M can be cancelled on a 
complaint under Rule 115P. 
 

Writ Petition allowed (E-1) 

(Delivered by Hon’ble Anjani Kumar 

Mishra, J.) 
 

 1.  Heard Shri H.N. Singh, learned 

Senior Advocate for the petitioners and 

Shri Amit Kumar, learned counsel for 

respondent no. 5.  

  
 2.  The instant writ petition arises out 

of proceedings under Rule 115P instituted 

by the petitioners for cancellation of an 

allotment made by the Gaon Sabha in 

favour of the respondent no. 5 for the 

purposes of a cottage industry.  

 3.  The resolution of the Gaon Sabha 

in this regard was approved by the S.D.M. 

on 23.05.1989.  

  
 4.  On the cancellation application 

under Rule 115P being filed by the 

petitioners, the A.D.M. vide order 

29.10.2003 cancelled the allotment. 

Against this order respondent no. 5 filed 

review which was dismissed on 

09.01.2004. A Second review application 

was filed on 29.11.2004, which was 

allowed ex-parte on 27.12.2004. 

Thereafter, the complaint under Rule 

115P has been rejected on 28.01.2005.  
  
 5.  Against the order rejecting the 

complaint under Section 115P, the 

petitioners preferred a revision. The revision 

was allowed vide order dated 31.08.2006, the 

order passed on 28.01.2005 was set aside and 

the original order passed by the A.D.M. on 

29.10.2003, cancelling the allotment, was 

affirmed.  
  
 6.  Against this order, the petitioner 

preferred a revision before the Board of 

Revenue which has been dismissed 

holding it to be not maintainable by 

referring to Sub section 7 of Section 122C 

of the U.P.Z.A. & L.R. Act.  
  
 7.  The contention of Shri H.N. 

Singh, learned Senior Advocate is that 

proceedings wherefrom the proceedings 

arises under Rule 115P of the U.P.Z.A. & 

L.R. Rules and that proceedings under 

Section 122 C and Rule under 115 P are 

clearly different. Even the order of 

preference provided for allotments under 

Section 123C and Rules 115 L and M are 

clearly different.  
  
 8.  Therefore, the Board of Revenue 

has committed manifest illegality in 
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holding the revision to be not 

maintainable. No finality could be 

attached to an order of the trial court in 

proceedings under Section 115P, by 

referring to or taking shelter of sub 

section 7 of Section 123 C of the Act.  
  
 9.  Counsel appearing for the respondent 

no. 5 has tried to support the impugned order 

by submitting that the allotment was in 

accordance with law and that the initial order 

of cancellation of the allotment obtained in the 

year 2003 had been so obtained by 

misrepresentation of facts. The High Court 

therefore, in exercise of its equity jurisdiction 

should not interfere in the matter.  

  
 10.  I have considered the submission 

made by counsel for the parties and 

perused the record.  
 

 11.  I find merit in the submission of 

counsel for the petitioners that the Board 

of Revenue has wrongly held the revision 

filed by the petitioner to be not 

maintainable. It is not in dispute and is 

conceded by counsel for respondent no. 5 

that the proceedings wherefrom the writ 

petition arises under Rule 115 P. It is also 

correct that the order of preference 

provided for allotment under Section 

123C of the U.P.Z.A. & L.R. and under 

Rule 115 L and M are clearly different. 

An allotment made under B/122C can be 

cancelled, exercising powers conferred by 

Section 122C(4) which an allotment made 

under Rule 115L or 115M can be 

cancelled on a complaint under Rule 

115P.  
  
 12.  Under the circumstances, 

therefore the two proceedings cannot be 

equated to each other and for this reason 

alone, sub section 7 of section 123C has 

no application to proceedings under Rule 

115 P. For this reason alone, the 

impugned order cannot be sustained and 

is hereby set aside.  

  
 13.  The matter is remanded back to the 

Board of Revenue to decide the revision on 

its merits after hearing all concerned.  
  
 14.  It is also provided that this 

exercise be completed expeditiously, 

preferably within a period of three months 

from the date a certified copy of this order 

is filed before the Board of Revenue.  

  
 15.  No costs.  

---------- 
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CIVIL SIDE 

DATED: ALLAHABAD 26.07.2019 
 

BEFORE 

 
THE HON'BLE SHASHI KANT GUPTA, J. 

HON’BLE PANKAJ BHATIA, J. 
 

Writ- C No. 1438 of 2019 
 

Shanker Shahi                          ...Petitioner 
Versus 

State of U.P. & Ors.            ...Respondents 
 

Counsel for the Petitioner: 
Sri V.R. Tiwari   
 

Counsel for the Respondents: 
C.S.C., Sri Devi Prasad Mishra, Sri Arun Kumar 
 
A. Constitution of India - Articles 12 and 
226 - Maintainability of Writ - Writ 
petition against private person, who is 

not the State within meaning of Article 
12, is not maintainable. (Para 11) 
 

B. Urban Planning & Development Act, 
1973 - Section 33 - Scope of Writ - No 
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statutory obligation caste upon authority to 
enforce UP Apartment (Promotion of 

Construction, Ownership & Maintenance) Act 
- Relief as claimed in representation cannot 
be granted by the authority. (Para 9 & 10) 

 
Writ Petition dismissed (E-1) 

 

(Delivered by Hon’ble Pankaj Bhatia, J.)  
 

 1.  The petitioner has filed the 

present petition seeking the following 

reliefs:  
  
  "(1) Issue a writ, order or 

direction in the nature of mandamus 

commanding the respondent No. 3 to 

consider and decide the 

representation/application submitted by 

petitioner dated 15.12.2008 (Annexure 

No. 6 to this writ petition), within a time 

framed period as may be deemed by this 

Hon'ble Court.  
  (2) Issue another writ, order or 

direction in the nature of mandamus 

restraining the authority from allotting 

the agreed Flat No. 401, 4th Floor, Block-

C, Tulsiani Square, Phase-II, Civil Lines, 

Allahabad, to anybody else during 

pendency of the claim before the 

respondent No. 3."  
  
 2.  The facts, in brief, are that the 

petitioner entered into an agreement to 

sell with respondent no. 4 on 20.6.2013 

with regard to Flat No. 401, 4th Floor, 

Block-C, Tulsiani Square, Phase-II, Civil 

Lines, Allahabad and the petitioner paid a 

sum of Rs. 32,55,647/- and the balance 

amount of Rs. 37,44,353/- was to be paid 

by the petitioner on completion of the flat 

in question. It is alleged that the 

respondent no. 4-company has not 

completed the construction work of the 

flat within the stipulated time and despite 

the work not being completed, the 

respondent-4-company issued a letter 

dated 30.8.2018 to the Chief Manager, 

Bank of Baroda for remitting of the 

balance amount of Rs. 37,00,000/-. The 

petitioner has made allegations that the 

fourth respondent is not taking steps for 

completion of the construction and as 

such the petitioner made a representation 

before the respondent no. 3 who has not 

taken any step thereupon.  
  
 3.  Learned counsel for the petitioner 

has argued that statutory duties are cast 

upon respondent no. 3 under section 15(9) 

of the Uttar Pradesh Urban Planning and 

Development Act, 1973 (hereinafter 

referred to as the 'Act'). Reliance is also 

placed upon Uttar Pradesh Apartment 

(Promotion of Construction, Ownership & 

Maintenance) Act, 2010 to stress that in 

terms of the statutory duty cast upon the 

respondent no. 3, the respondent no. 3 is 

bound to pass an order and take steps for 

the reliefs as claimed by the petitioner in 

its representation dated 15.12.2018. On 

14.2.2019, this Court while entertaining 

the petition had directed the petitioner to 

serve the respondent no. 4. 

Supplementary affidavit has been filed 

stating that the services were effected on 

the respondent no. 4, however, respondent 

no. 4 has not put in appearance and no 

counter affidavit was filed. The 

respondent no. 3 has filed a short counter 

affidavit stating that the respondent no. 3 

is not empowered to enforce the 

contractual obligations as prayed by the 

petitioner. It has been further highlighted 

that the petitioner should approach the 

authority under the Real Estate 

Regulatory Authority Act (in short 

'RERA' Act) for redressal of his grievance 

and have thus argued that the writ petition 

is not maintainable and is liable to be 

dismissed.  
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 4.  We had confronted with the 

counsel for the petitioner as to how the 

writ petition, which is essentially seeking 

relief against a private respondent, is 

maintainable.  
  
 5.  The counsel for the petitioner has 

vehemently argued that in terms of the 

provisions of Section 33 of the Urban 

Planning and Development Act, 1973, the 

respondent no. 3 is empowered to take 

action for the relief as claimed by the 

petitioner. We have perused the 

representation dated 15.12.2018 

(Annexure-6 to the writ petition) given by 

the petitioner, as prayed, is as under:  

  

  "अतः जनवेदन करना है जक अपने 

स्तर  े मामले की िॉच कराकर उपरोक्त 

"मे  च तुल्सीयानी डवलप च"  े प्राथी को पै्लट 

 िं० 401, चौथी मिंजिल, ब्लाक- ी तुल्सीयानी 

स्कवैर, जद्वतीय फेि, का कब्जा अध्या न 

बिररये पिंिीकृत बैनामा जदलाये िाने तथा वर्च 

2013  े प्राथी द्वारा प्रजतपक्षी के  मक्ष िमा की 

गयी धनराशी पर 25 प्रजतशत/प्रजतवर्च, की दर 

 े ब्याि जदलाये िाने की कृपा करें। प्राथी 

 मस्त बकाया देयकोिं का भुगतान जदनािं 

क20.06.2013 को जकये गये इकरारनामें की 

शतें के अनु ार प्रजतपक्षी बू्यल्डर को करने को 

 दैव तत्पर है और रहेगा। पूवच में जदये गये 

प्राथचना पत्रोिं की प्रजतजलजप  िंलग्न है।"  

  
 6.  Considering the request made by 

the petitioner before the respondent no. 3 

as well as the reliefs claimed in the 

present writ petition, the first question to 

be decided is whether the writ petition 

would be maintainable for the reliefs 

claimed before this Court. Respondent no. 

4, admittedly, is a private builder, under 

the U.P. Urban Planning and 

Development Act, 1973, it is obligatory 

upon the respondent no. 4 to carry out the 

development of the land after seeking 

permission of the development authority 

under Sections 14 and 15 of the Act. The 

Development Authority in pursuance of 

the powers conferred under the Act is 

empowered to see that the development is 

carried out in terms of the permission 

given and the plan sanctioned under 

section 15 of the U.P. Urban Planning and 

Development Act, 1973.  
  
 7.  Learned counsel for the petitioner 

has stressed on Section 33 of the Act 

confers the powers. Section 33 of the Act 

is quoted here-in-below:  
  
  "33. Power of the Authority to 

provide amenity or carry out development 

at cost of owner in the event of his default 

and the levy cess In certain cases.-  
  (1) If the Authority, after 

holding a local inquiry or upon report 

from any of its officers or other 

information in its possession, is satisfied 

that any amenity in relation to any land in 

a development area has not been provided 

in relation to that land which, in the 

opinion of the Authority, ought to have 

been or ought to be provided, or that any 

development of the land for which 

permission approval or sanction had been 

obtained under this Act or under any law, 

in force before the coming into force of 

this Act has not been carried out, it may, 

after affording the owner of the land or 

the person providing or. responsible for 

providing the amenity a reasonable 

opportunity to show cause, by order 

require him to provide the amenity or 

carry out the development within such 

time as may be specified in the order.  
  (2) If any amenity is not 

provided or any such development is 

carried out within the time specified in the 

order, then the Authority may itself 
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provide the amenity or carry out the 

development or have provided or carried 

out through such agency as it deems fit:  
  Provided that before taking any 

action under this sub-section, the 

Authority shall afford a reasonable 

opportunity to the owner of the land or to 

the person providing or responsible for 

providing the, amenity to show cause as 

to why such action should not be taken.  
  (3) All expenses incurred by the 

Authority or the agency employed it in 

providing the amenity or carrying out the 

development together with interest at such 

rate as the State Government may by 

order fix from, the date when a demand 

for the expenses is made until payment 

may be recovered by the Authority from 

the owner or the person providing or 

responsible for providing the amenity as 

arrears of land revenue, and no suit shall 

lie in the Civil Court for recovery of such 

expenses.  
  (4) Notwithstanding anything 

contained in the foregoing sub-section 

where the Authority on the written 

representation by so many of the owners 

of any land in a development area as 

represent not less than one and half of the 

area,of that land is satisfied that any 

amenity in relation to such land has not 

been provided, which in the opinion of the 

Authority ought to be provided, or that 

any development of that land for which 

permission, approval or sanction had been 

obtained under this Act or under any law 

in force before the 2[commencement of 

this Act] has not been carried out, it may 

itself provide the amenity or carry out the 

development or have it provided or 

carried out such agency as it deems fit, 

and recover the expenses by levy of cess 

from all the owners of the said land :  
  Provided that if the owners 

making the said representation contend 

that the amenity had been agreed to be 

provided or the development had been 

agreed to be carried out by a coloniser or 

co-operative housing society through or 

from whom the land was acquired by 

them, they shall file with the Authority a 

copy of such agreement, or of the deed of 

transfer or of the bye-laws of the society 

incorporating such agreement, and no 

action shall be taken by the Authority 

under this sub-section unless notice has 

been given to the coloniser of the society, 

as the case may be, to show cause why 

such action should not be taken:  
  Provided further that where the 

Authority is satisfied that the coloniser or 

the society has become defunct or is not 

traceable, no notice under the last 

preceding proviso need be issued.  
  1[(4-A) Where the authority 

provides any amenity in an area 

developed by it the authority shall, till the 

responsibility for maintenance is assumed 

by the local authority as provided in 

Section 34, be entitled to recover, in the 

manner prescribed, from the owner of 

land or building, such charges therefor as 

may be fixed by the State Government, by 

a notified order, having regard to the 

expenses incurred for maintaining and 

continuing to provide such amenity.]  
  (5) The cess referred to in Sub-

section (4) shall be equivalent to the 

expenses incurred by the Authority or the 

agency employed by it in providing the 

amenity or carrying out the development, 

together with interest at such rate as the 

State Government may by order fix, from 

the date of completion of the work until 

payment, and shall be assessed land 

levied on all the owners of the land in 

proportion to the respective areas of land 

owned by them.  
  (6) The said cess shall be 

payable in such number of installments, 
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and each installment shall be payable at 

such time and in such manner, as the 

Authority may fix, any arrear of cess shall 

be recoverable as arrears be land revenue, 

and no suit shall lie in the Civil Court for 

recovery thereof.  
  The expenses incurred by the 

Authority or the agency employed by it 

under this section shall be certified by the 

Authority; and such certificate as also the 

assessment of the cess, if any under Sub-

section (5) shall be final.  
  If under any agreement between 

the owners of the land and the coloniser or 

the society referred to in Sub-section (4) the 

responsibility for providing the amenity or 

carrying out the development rested with 

such coloniser or society, the cess Payable 

under the sub-section by the owners shall be 

recoverable by them from the coloniser or 

the society, as the case may be."  
  
 8.  A bare perusal of the Section 33 

makes it clear that the power is conferred 

in relation to amenities which are to be 

provided with regard to any land in a 

development area which are provided for 

in the sanctioned map but not undertaken, 

in such an eventuality, the Authority 

under the Act is empowered to ensure that 

the amenities as sanctioned in the map but 

not provided by the person responsible for 

doing so can be compelled to provide the 

said amenities or in default the Authority 

itself is empowered to carry out to 

provide such amenity after giving an 

opportunity of hearing to the owner of the 

land in question. The reliefs claimed by 

the petitioner in his representation are that 

the developer be directed to give the 

possession of the flat in question by 

executing the requisite deeds and for 

refund of the money deposited by the 

petitioner along with interest at the rate of 

25% even in the present writ petition. The 

relief claimed relates to Flat No. 401.  
  
 9.  We are afraid that the reliefs 

claimed by the petitioner in the 

representation as well as before this Court 

do not fall within the scope of powers 

conferred under Section 33 of the Act. 

Learned counsel for the petitioner has 

then relied upon the provision of Section 

7 of the Uttar Pradesh Apartment 

(Promotion of Construction, Ownership & 

Maintenance) Act, 2010. Statement of 

objects and reasons of the Uttar Pradesh 

Apartment (Promotion of Construction, 

Ownership & Maintenance) Act made it 

clear that the said Act was framed to 

provide ownership of an individual 

apartment in a building and of undivided 

interest in the common areas and facilities 

appurtenant to such apartment and to 

make such apartment heritable and 

transferable Section 7 of the said Act 

clearly provides that the individual 

apartment shall be heritable and 

transferable together with the undivided 

interest in the common areas and facilities 

appurtenant to such apartment. The said 

Act also provides for the rights and 

obligations of the apartment owners as 

well as the duties and liabilities of the 

promoters. No statutory obligation is cast 

upon the respondent no. 3 under the said 

Act for enforcing the provision of Uttar 

Pradesh Apartment (Promotion of 

Construction, Ownership & Maintenance) 

Act.  
  
 10.  We have perused the Act and see 

nothing which casts statutory duty on the 

respondent no. 3 either under the RERA 

Act or the U.P. Urban Planning & 

Development Act for grant of relief as 

claimed by the petitioner in his 
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representation before the respondent no. 

3.  
  
 11.  The writ petition is an attempt to 

settle a private dispute with the respondent 

no. 4 under Article 226 of the Constitution 

of India and the averments made in the writ 

petition as well as the argument are nothing 

but a disguised attempt to rope the 

respondent no. 3 for settlement of a private 

dispute with the respondent no. 4. It is well 

settled that a writ petition is not 

maintainable against a private respondent. 

The relief claimed in the petition as well as 

before the respondent no. 3 is essentially a 

private dispute with the respondent no. 4 

who is not the State within the meaning of 

Article 12. Thus, the writ petition is not 

maintainable for the reliefs claimed and is, 

accordingly, dismissed.  

  
 12.  The petitioner may avail of such 

remedy as may be available to him before 

any other adjudicatory forum.  
  
 13.  The petition is dismissed.  

---------- 
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M/s Triveni Engineering & Industries 
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Counsel for the Petitioner: 
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Counsel for the Respondents: 
C.S.C., Sri Anoop Trivedi, Sri Ram 
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A. Labour law - Sugar Factories Standing 
Order notified under Section 3 (b) of the 

U.P. Industrial Disputes Act, 1947 - Clause 
K - Claim of Re-employment - To claim Re-
employment as a seasonal workman the 

factum of having worked for whole of 
second half of last preceding season is 
necessary. (Para 36) 

B. Labour law - Sugar Factories Standing 
Order - Clause A5 - Meaning of expression 
''season'' - Expression ''season'' means the 

period commencing from the date when 
the crushing commences till the date when 
the crushing ends. (Para 14) 

Held – 

14. … The conditions of service of workmen 
engaged in the petitioner's sugar unit are governed 
in terms of the Sugar Factories Standing Orders 

notified under Section 3 (b) of the U.P. Industrial 
Disputes Act, 1947. Clause A5 of the Sugar 
Factories Standing Orders defines the expression 

''season'' as meaning the period commencing from 
the date when the crushing commences till the date 
when the crushing ends. The classification of 

workmen is provided for under Clause B which 
includes seasonal workmen as one of its categories 
and the expression ''seasonal workman'' has been 

defined under Clause B (II). 

C. Rule of Evidence - Burden of proof - It 
is the legal obligation on a party to prove 

allegation made by him - Principle is 
associated with maxim 'Semper 
necessitas probandi incumbit ei qui agit' 

which means the burden of proof is on 
the claimant - Held, Burden of proof is 
clearly on the workman to establish his 

entitlement. (Para 32 & 39) 

Held :- 
39. The burden of proof in this regard is 
clearly on the workman in order to establish 
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his entitlement to be reengaged during the 
succeeding crushing season. In the present 

case no evidence having been led by the 
respondent workman to discharge the burden 
of proof in this regard, the finding returned by 

the Labour Court cannot be supported. 
 
D. Rule of Evidence - Distinction between 

Burden of proof and Onus of proof - 
Burden of proof lies upon person who 
has to prove a fact and it never shifts, 
however shifting of onus of proof is a 

continuous process. (Para 33) 
 
Writ Petition allowed (E-1) 
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Cases referred:-  
 
1. Morinda Cooperative Sugar Mills Ltd. Vs 
Ram Kishan & ors. (1995) 5 SCC 653 

 

(Delivered by Hon’ble Dr. Yogendra 

Kumar Srivastava, J.) 
 

 1.  Heard Sri Diptiman Singh, 

learned counsel for the petitioner and Sri 

Ram Prakash Pandey, learned counsel 

appearing for the respondent no. 3. 
 

 2.  The present petition seeks to 

challenge the award of the Labour Court 

U.P. Saharanpur dated 30.3.2011 passed 

in Adjudication Case No. 14 of 2006 in 

the matter of M/s Triveni Engineering and 

Industries Limited (Sugar Unit) Khatauli 

and Sant Ram in terms of which the 

Labour Court has granted the relief of 

reinstatement to the respondent-workman 

on the post of Seasonal Weighment Clerk 

with continuity of service from the season 

2004-05 onwards with full back wages 

and consequential reliefs. 
  
 3.  Briefly stated the facts of the case 

are as follows :- 

  
 4.  Upon an industrial dispute having 

been raised by the respondent no. 3-

workman, the State Government, on 

31.12.2005, made a reference under 

Section 4-K of the U.P. Industrial 

Disputes Act, 1947 (in short 'the Act') 

which was registered as Adjudication 
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Case No. 14 of 2006 by the Labour Court 

U.P. Saharanpur. The question which was 

referred for adjudication is as follows :- 

  

  "क्ा  ेवायोिक द्वारा अपने 

कमचचारी श्री  िंतराम पुत्र श्री कालीचरण, 

 ीिनल कमचचारी की  ेवायें  ीिन वर्च 

२००४-०५ के प्रारम्भ  े  माप्त जकया िाना 

उजचत एविं वैधाजनक है। यजद नही िं तो  म्बिंजधत 

कमचचारी क्ा जहतलाभ/ अनुतोर् पाने का 

अजधकारी है एविं अन्य जक  जववरण  जहत ?" 

  
 5.  In support of his case, the 

respondent no. 3-workman filed his 

written statement on 25.5.2006 claiming 

that he had been appointed as Seasonal 

Weighment Clerk in the petitioner 

establishment during the crushing season 

1999-2000. He claimed that he had been 

called for work by written intimation sent 

by post by the petitioner establishment 

upto the season 2003-2004; however he 

was denied work from the season 2004-

2005. 

  
 6.  The petitioner also filed his 

written statement on the same date stating 

therein that the respondent-workman had 

never been engaged by the petitioner 

establishment in any capacity during any 

crushing season. An alternative plea was 

also taken that the respondent-workman 

may have been engaged by a registered 

contractor namely M/s Pilania Security 

and Allied Services, Ghaziabad as per the 

terms of the Contract Labour (Regulation 

& Abolition) Act, 1970. The petitioner 

pleaded lack of master-servant 

relationship between the petitioner 

establishment and respondent no. 3. 
  
 7.  Rejoinder statements were filed 

by both the respondent-workman and the 

petitioner reiterating their assertions made 

in the written statements. No documentary 

evidence was filed by the respondent-

workman in support of his claim. 

  
 8.  The respondent-workman 

appeared as a witness and recorded his 

statement before the Labour Court on 

10.7.2008 and 26.3.2009. In his oral 

testimony it was stated by him that he had 

been called for work from the season 

1999-2000 upto the season 2003-2004 

and from the season 2004-2005 he was 

not called for work. In his cross-

examination it was stated that he had not 

retained copies of the forms which had 

been filled by him when he had been 

called for the seasonal engagement. 
  
 9.  On behalf of the petitioner 

establishment, the Time Keeper, appeared 

before the Labour Court and in his oral 

testimony it was stated by him that the 

respondent-workman had never worked for 

the petitioner-establishment as a seasonal 

employee. It was further stated by him that in 

support of the aforesaid assertion he had 

brought with him the original records 

pertaining to the payments made by the 

petitioner-establishment during the season 

1999-2000 and thereafter from 2002-2004, 

and he had also brought with him the pay 

register containing the details of payment of 

the retaining allowance. The employer's 

witness also proved the documents (Ex.1) 

which had been filed by the petitioner 

establishment along with the list of 

documents (List 11-B1) containing the 

details of the workers engaged by M/s 

Pilania Secruity and Allied Services Private 

Ltd. which included the name of the 

respondent-workman Sant Ram at serial no. 

54. 
  
 10.  Contention of the counsel for the 

petitioner is that the respondent-workman 



1668                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

did not adduce any evidence nor did he 

discharge the burden to prove the existence 

of master- servant relationship with the 

petitioner establishment. On the contrary the 

petitioner establishment had adduced 

documentary evidence in the form of pay 

register, attendance register and also 

documents of the registered contractor M/s 

Pilania Secruity and Allied Services Private 

Ltd. to establish the non-existence of 

master-servant relationship between the 

petitioner establishment and the respondent-

workman. It is submitted that from the 

documentary and oral evidence adduced by 

the petitioner establishment it was proved 

that the respondent-workman was never 

engaged by the petitioner in any capacity 

during any season. It was further submitted 

that the burden of proving the master-

servant relationship was on the workman 

which he failed to discharge and that the 

burden of proof could not have been placed 

on the petitioner establishment in this 

regard. It is stated that the petitioner is a 

sugar manufacturing unit engaged in 

manufacture of crystal sugar through 

vacuum pan process and the conditions of 

service of its workmen are governed in 

terms of the 'Standing Orders Covering the 

Conditions of Employment of Workmen in 

Vacuum Pan Sugar Factories in Uttar 

Pradesh' (hereinafter referred to as 'the 

Sugar Factories Standing Orders') which 

have been notified under Section 3(b) of the 

U.P. Industrial Disputes Act, 1947. It is 

stated that the respondent-workman neither 

pleaded nor adduced any evidence to 

eastablish that he had ever become entitled 

to payment of retaining allowance as per the 

terms of 'U.P. Payment of Retaining 

Allowances To Unskilled Seasonal 

Workmen of Sugar Factories Order, 1972'. 
  
 11.  Reliance is placed upon the 

judgments in the case of Batala 

Cooperative Sugar Mills Ltd. Vs. 

Sowaran Singh1, Morinda Cooperative 

Sugar Mills Ltd. Vs. Ram Kishan and 

others2, and U.P. State Sugar 

Corporation Ltd. Vs. Niraj Kumar and 

others3. 
  
 12.  Counsel appearing for the 

respondent-workman has tried to support 

the award of the Labour Court by 

asserting that the respondent had worked 

from the crushing season 1999-2000 upto 

the season 2003-2004 and he was illegally 

not called for work for the season 2004-

2005. It is submitted that since the 

relevant documents pertaining to his 

working in the seasonal establishment 

were not available with him and the said 

documents having not been produced by 

the petitioner-establishment the Labour 

Court has rightly drawn an adverse 

inference and made the award in favour of 

the workman. 
  
 13.  Heard learned counsel for the 

parties and perused the record. 
  
 14.  The records of the case indicate 

that the petitioner is a sugar 

manufacturing unit of M/s Triveni 

Engineering and Industries Ltd., Khatauli, 

Saharanpur (a company incorporated 

under the Companies Act, 1956). The 

Sugar Unit is situate at Khatauli, 

Saharanpur and is engaged in the 

manufacture of crystal sugar through 

vaccum pan process. The conditions of 

service of workmen engaged in the 

petitioner's sugar unit are governed in 

terms of the Sugar Factories Standing 

Orders notified under Section 3 (b) of the 

U.P. Industrial Disputes Act, 1947. 

Clause A-5 of the Sugar Factories 

Standing Orders defines the expression 

''season'' as meaning the period 
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commencing from the date when the 

crushing commences till the date when 

the crushing ends. The classification of 

workmen is provided for under Clause-B 

which includes seasonal workmen as one 

of its categories and the expression 

''seasonal workman'' has been defined 

under Clause B (II). 
  
 15.  For ease of reference the 

relevant provisions of the aforementioned 

Sugar Factories Standing Orders are being 

extracted below :- 
  
  "5. ''Season" means the period 

commencing from the date when the 

crushing commences till the date when 

crushing ends. Provided that for these 

departments which are not in operation 

when crushing begins and which continue 

in operation after crushing ends, the 

"season" so far as it affects the workmen 

in those departments, shall commence 

with the date the department commences 

operation and shall end when the 

department ceases to be operated. 
  xxxxxx 
  (II) A "seasonal workman" is 

one who is engaged only for the crushing 

season: 
 

Provided that if he is retainer, he shall be 

liable to be called on duty at any time in 

the off-season and if he refuse to join or 

does not join, he shall lose his lien as well 

as his retaining allowance. However, if he 

submits a satisfactory explanation of his 

not joining duty, he shall only lose his 

retaining allowance for the period of his 

absence. 
  xxxxxx 
  2 (c)(ii) Every seasonal 

workman will be given a ticket as in Form 

''E''. 
  xxxxxx 

  K. Special conditions governing 

employment of seasonal workmen- 
  1. A seasonal workman who has 

worked or, but for illness or any other 

unavoidable cause, would have worked 

under a factory during the whole of the 

second half of the last preceding season 

will be employed by the factory in the 

current season. 
  Explanation - Unauthorised 

absence during the second half of the last 

preceding season of a workman has not 

been validly dismissed under these 

Standing Orders and of a workman who 

has been re- employed by the 

management in the current season, shall 

be deemed to have been condoned by the 

management." 
  
 16.  Clause B-2 (c) (ii) of the Sugar 

Factories Standing Orders provides that 

every seasonal workman is to be given a 

ticket in Form-E. The payment of 

retaining allowance including the 

eligibility of payment of the said 

allowance is provided for under the 'U.P. 

Payment of Retaining Allowances To 

Unskilled Seasonal Workmen of Sugar 

Factories Order, 1972'. 
  
 17.  In the case at hand, in order to 

answer the reference with regard to the 

claim raised by the workman in respect of 

the termination of his services as a 

seasonal workman from the 

commencement of the season 2004-2005, 

the Labour Court framed an issue with 

regard to the existence of master-servant 

relationship between the petitioner 

establishment and the workman. In 

support of his claim with regard to his 

working as 'Seasonal Taul Lipik' from the 

crushing season 1999-2000 upto the 

season 2003-2004 the workman apart 

from the assertions made in his written 
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statement did not produce any 

documentary evidence to support his case. 

In his oral statement the respondent-

workman specifically admitted to having 

no documentary evidence to support the 

claim of his working in a seasonal 

capacity with the petitioner establishment. 

  
 18.  On behalf of the petitioner the 

Time Keeper of the Sugar Unit appeared 

as the employer's witness and 

categorically asserted that the respondent-

workman had never worked in any 

capacity with the petitioner establishment 

and to support the said assertion he had 

brought with him the original records in 

the form of pay register and retaining 

allowanceregister for the period from 

crushing season 1999-2000 upto the 

season 2003-04. The said witness also 

proved the documents (Ex.1) which had 

been filed along with list of documents 

(List 11-B1) which demonstrated that the 

name of the respondent-workman found 

mention in the list of workers engaged by 

the contractor M/s Pilania Security and 

Allied Services, Private Ltd. The monthly 

statement of provident fund contribution 

pertaining to the aforementioned 

contractor for the month of March 2004 

showing the name of respondent 

workman was also filed by the petitioner 

establishment along with its list of 

documents in order to prove that the 

respondent was working with the said 

contractor. 

  
 19.  The claim raised by the 

respondent-workman with regard to the 

termination of his engagement from the 

season 2004-2005 rested upon the claim 

of his continuous engagement as a 

seasonal workman from the season 1999-

2000 to the season 2003-04 and the 

burden of proof in this regard was clearly 

on the workman. In the present case 

admittedly the respondent-workman did 

not adduce any documentary evidence in 

support of his claim of seasonal 

engagement and despite the fact that the 

employer witness had categorically 

denied the factum of working of the 

respondent in any capacity and had also 

brought with him the original records 

including the pay register and the 

retaining allowance register to support the 

case of the employer the Labour Court 

proceeded to draw an adverse inference 

against the petitioner- employers. 
  
 20.  The law with regard to the 

burden of proof for establishing 

employer-employee relationship is fairly 

well settled and it has been consistently 

held that person who sets up the plea of 

the existence of employer-employee 

relationship the burden of proof would 

clearly be upon the said person. 
  
 21.  In the case of Range Forest 

Officer vs. S.T.Hadimani4, where a claim 

had been made by the workman regarding 

working for more than 240 days, it was 

held that the onus to prove the said fact 

was on the workman. The relevant 

observations made in the judgment are as 

follows :- 
  
  "2. In the instant case, dispute 

was referred to the Labour Court that the 

respondent had worked for 240 days and 

his service had been terminated without 

paying him any retrenchment 

compensation. The appellant herein did 

not accept this and contended that the 

respondent had not worked for 240 days. 

The Tribunal vide its award dated 10th 

August, 1998, came to the conclusion that 

the service had been terminated without 

giving retrenchment compensation. In 
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arriving at the conclusion that the 

respondent had worked for 240 days, the 

Tribunal stated that the burden was on 

the management to show that there was 

justification in termination of the service 

and that the affidavit of the workman was 

sufficient to prove that he had worked for 

240 days in a year. 
  3. For the view we are taking, it 

is not necessary to go into the question as 

to whether the appellant is an "industry" 

or not, though reliance is placed on the 

decision of this Court in State of Gujarat 

v. Pratam Singh Narsinh Parmar, (2001) 

9 SCC 713. In our opinion the Tribunal 

was not right in placing the onus on the 

management without first determining on 

the basis of cogent evidence that the 

respondent had worked for more than 240 

days in the year preceding his 

termination. It was the case of the 

claimant that he had so worked but this 

claim was denied by the appellant. It was 

then for the claimant to lead evidence to 

show that he had in fact worked for 240 

days in the year preceding his 

termination. Filing of an affidavit is only 

his own statement in his favour and that 

cannot be regarded as sufficient evidence 

for any Court or Tribunal to come to the 

conclusion that a workman had, in fact, 

worked for 240 days in a year. No proof 

of receipt of salary or wages for 240 days 

or order or record of appointment or 

engagement for this period was produced 

by the workman. On this ground alone, 

the award is liable to be set aside. 

However, Mr. Hegde appearing for the 

Department states that the State is really 

interested in getting the law settled and 

the respondent will be given an 

employment on compassionate grounds 

on the same terms as he was allegedly 

engaged prior to his termination, within 

two months from today." 

 22.  The aforementioned legal 

position was reiterated in the case of 

Rajasthan State Ganganagar Sugar 

Mills Ltd. Vs. State of Rajasthan and 

another5, wherein it was held as follows 

:- 
  
 "6.It was the case of the workman 

that he had worked for more than 240 

days in the year concerned. This claim 

was denied by the appellant. It was for the 

claimant to lead evidence to show that he 

had in fact worked up to 240 days in the 

year preceding his termination. He has 

filed an affidavit. It is only his own 

statement which is in his favour and that 

cannot be regarded as sufficient evidence 

for any court or tribunal to come to the 

conclusion that in fact the claimant had 

worked for 240 days in a year. These 

aspects were highlighted in Range Forest 

Officerv.S.T. Hadimani[(2002) 3 SCC 25 

: 2002 SCC (L&S) 367] . No proof of 

receipt of salary or wages for 240 days or 

order or record in that regard was 

produced. Mere non-production of the 

muster roll for a particular period was 

not sufficient for the Labour Court to hold 

that the workman had worked for 240 

days as claimed. Even if that period is 

taken into account with the period as 

stated in the affidavit filed by the 

employer, the requirement prima facie 

does not appear to be fulfilled. The 

following period of engagement which 

was accepted was 6 days in July 1991, 

15-1/2 days in November 1991, 15-1/2 

days in January 1992, 24 days in 

February 1992, 20-1/2 days in March 

1992, 25 days in April 1992, 25 days in 

May 1992, 7-1/2 days in June 1992 and 5-

1/2 days in July 1992. The Labour Court 

demanded production of muster roll for 

the period of 17-6-1991 to 12-11-1991. It 

included this period for which the muster 
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roll was not produced and came to the 

conclusion that the workman had worked 

for more than 240 days without indicating 

as to the period to which period these 240 

days were referable." 
  
 23.  Again in the case of Municipal 

Corporation Faridabad Vs. Siri Niwas6, 

it was held that the burden was on the 

workman to prove that he had worked for 

more than 240 days in the preceding one 

year prior to his retrenchment and the 

workman having not adduced any 

evidence with regard to the same the 

claim raised by him could not be allowed 

only on the basis of adverse inference 

drawn against the employer for not 

producing the muster rolls. The relevant 

observations made in the judgment are as 

follows :- 

  
  "13. The provisions of the 

Indian Evidence Act per se are not 

applicable in an industrial adjudication. 

The general principles of it are, however 

applicable. It is also imperative for the 

Industrial Tribunal to see that the 

principles of natural justice are complied 

with. The burden of proof was on the 

respondent herein to show that he had 

worked for 240 days in preceding twelve 

months prior to his alleged retrenchment. 

In terms of Section 25F of the Industrial 

Disputes Act, 1947, an order retrenching 

a workman would not be effective unless 

the conditions precedent therefore are 

satisfied. Section 25F postulates the 

following conditions to be fulfilled by 

employer for effecting a valid 

retrenchment : 
  (i) one month's notice in writing 

indicating the reasons for retrenchment 

or wages in lieu thereof; 
  (ii) payment of compensation 

equivalent to fifteen days, average pay for 

every completed year of continuous 

service or any part thereof in excess of six 

months. 
  14. For the said purpose it is 

necessary to notice the definition of 

'Continuous Service' as contained in 

Section 25B of the Act. In terms of Sub-

section (2) of Section 25B that if a 

workman during a period of twelve 

calendar months preceding the date with 

reference to which calculation is to be 

made, has actually worked under the 

employer 240 days within a period of one 

year, he will be deemed to be in 

continuous service. By reason of the said 

provision, thus, a legal fiction is created. 

The retrenchment of the respondent took 

place on 17.5.1995. For the purpose of 

calculating as to whether he had worked 

for a period of 240 days within one year 

or not, it was, therefore, necessary for the 

Tribunal to arrive at a finding of fact that 

during the period between 5.8.1994 to 

16.5.1995 he had worked for a period of 

more than 240 days. As noticed 

hereinbefore, the burden of proof was on 

the workman. From the Award it does not 

appear that the workman adduced any 

evidence whatsoever in support of his 

contention that he complied with the 

requirements of Section 25B of the 

Industrial Disputes Act. Apart from 

examining himself in support of his 

contention he did not produce or call for 

any document from the office of the 

Appellant herein including the muster 

rolls. It is improbable that a person 

working in a Local Authority would not 

be in possession of any documentary 

evidence to support his claim before the 

Tribunal. Apart from muster rolls he 

could have shown the terms and 

conditions of his offer of appointment and 

the remuneration received by him for 

working during the aforementioned 
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period. He even did not examine any 

other witness in support of his case. 
  15. A Court of Law even in a 

case where provisions of the Indian 

Evidence Act apply, may presume or may 

not presume that if a party despite 

possession of the best evidence had not 

produced the same, it would have gone 

against his contentions. The matter, 

however, would be different where despite 

direction by a court the evidence is 

withheld. 
  Presumption as to adverse 

inference for non-production of evidence 

is always optional and one of the factors 

which is required to be taken into 

consideration in the background of facts 

involved in the lis. The presumption, thus, 

is not obligatory because notwithstanding 

the intentional non-production, other 

circumstances may exist upon which such 

intentional non-production may be found 

to be justifiable on some reasonable 

grounds. In the instant case, the Industrial 

Tribunal did not draw any adverse 

inference against the Appellant. It was 

within its jurisdiction to do so particularly 

having regard to the nature of the 

evidence adduced by the Respondent. 
  16. No reason has been 

assigned by the High Court as to why the 

exercise of discretional jurisdiction of the 

Tribunal was bad in law. In a case of this 

nature, it is trite, the High Court 

exercising the power of judicial review, 

would not interfere with the discretion of 

a Tribunal unless the same is found to be 

illegal or irrational. 
  xxxxxxxx 
  19. Further more a party in 

order to get benefit of the provisions 

contained in Section 114(f) of the Indian 

Evidence Act must place some evidence in 

support of his case. Here the Respondent 

failed to do so. 

  xxxxxxx 
  21........The High Court, 

therefore, proceeded to pass the 

impugned judgment only on the basis of 

the materials relied on by the parties 

before the Tribunal. The High Court, in 

our opinion, committed a manifest error 

in setting aside the award of the Tribunal 

only on the basis of adverse inference 

drawn against the Appellant for not 

producing the muster rolls." 

  
 24.  The aforementioned position of 

law was restated in the case of 

M.P.Electricity Board Vs. Hariram7, in 

the following terms :- 

  
  "11.The above burden having 

not been discharged and the Labour 

Court having held so, in our opinion, the 

Industrial Court and the High Court erred 

in basing an order of reinstatement solely 

on an adverse inference drawn 

erroneously. At this stage it may be useful 

to refer to a judgment of this Court in the 

case ofMunicipal Corpn., Faridabadv.Siri 

Niwas[(2004) 8 SCC 195 : JT (2004) 7 

SC 248] wherein this Court disagreed 

with the High Court's view of drawing an 

adverse inference in regard to the non-

production of certain relevant 

documents." 
  
 25.  The question of onus of proof 

regarding the factum of working was 

again considered in the case of Manager, 

Reserve Bank of India Bangalore Vs. 

S.Mani and others8 and it was held that 

initial burden of proof is always on the 

workman to prove his working and that 

the onus of proof does not shift to the 

employer nor is the burden of proof on the 

workman discharged merely because the 

employer fails to prove a defence. The 
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relevant observations made in the 

judgment are as follows :- 
  
  "28.The initial burden of proof 

was on the workmen to show that they had 

completed 240 days of service. The 

Tribunal did not consider the question 

from that angle. It held that the burden of 

proof was upon the appellant on the 

premise that they have failed to prove 

their plea of abandonment of service" 
  xxxxxxx 
  "35.Only because the appellant 

failed to prove its plea of abandonment of 

service by the respondents, the same in 

law cannot be taken to be a circumstance 

that the respondents have proved their 

case." 
  
 26.  The question of onus of proof 

and the evidence to be led again came up 

in the case of Surendranagar District 

Panchayat vs. Dahyabhai Amarsinh9, 

and it was held that the burden to prove 

his working lies on the workman and it is 

for him to adduce evidence to prove the 

said factum and in a case if the evidence 

with regard to the same has not been led 

by the workman it would be held that he 

has failed to discharge the burden. It was 

only in a case where sufficient evidence 

was led by the workman that the Court 

could have drawn adverse inference 

against the other party. The relevant 

observations made in the judgment are as 

follows :- 
  
  "18.In the light of the aforesaid, 

it was necessary for the workman to 

produce the relevant material to prove 

that he had actually worked with the 

employer for not less than 240 days 

during the period of twelve calendar 

months preceding the date of termination. 

What we find is that apart from the oral 

evidence the workman has not produced 

any evidence to prove the fact that he has 

worked for 240 days. No proof of receipt 

of salary or wages or any record or order 

in that regard was produced; no co-

worker was examined; muster roll 

produced by the employer has not been 

contradicted. It is improbable that the 

workman who claimed to have worked 

with the appellant for such a long period 

would not possess any documentary 

evidence to prove nature of his 

engagement and the period of work he 

had undertaken with his employer. 

Therefore, we are of the opinion that the 

workman has failed to discharge his 

burden that he was in employment for 240 

days during the preceding 12 months of 

the date of termination of his service. The 

courts below have wrongly drawn an 

adverse inference for non-production of 

the record of the workman for ten years. 

The scope of enquiry before the Labour 

Court was confined to only 12 months 

preceding the date of termination to 

decide the question of continuation of 

service for the purpose of Section 25-F of 

the Industrial Disputes Act. The workman 

has never contended that he was regularly 

employed in the Panchayat for one year 

to claim the uninterrupted period of 

service as required under Section 25-B(1) 

of the Act. In the facts and situation and 

in the light of the law on the subject, we 

find that the respondent workman is not 

entitled to the protection or compliance 

with Section 25-F of the Act before his 

service was terminated by the employer. 

As regards non-compliance with Sections 

25-G and 25-H suffice it to say that 

witness Vinod Misra examined by the 

appellant has stated that no seniority list 

was maintained by the department of 

daily-wagers. In the absence of regular 

employment of the workmen, the appellant 
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was not expected to maintain seniority list 

of the employees engaged on daily wages 

and in the absence of any proof by the 

respondent regarding existence of the 

seniority list and his so-called seniority, 

no relief could be given to him for non-

compliance with provisions of the Act. 

The courts could have drawn adverse 

inference against the appellant only when 

seniority list was proved to be in existence 

and then not produced before the court. In 

order to entitle the court to draw 

inference unfavourable to the party, the 

court must be satisfied that evidence is in 

existence and could have been proved". 

  
 27.  The question of burden of proof 

yet again came up for consideration in the 

case of R.M.Yellatti Vs. Assistant 

Executive Engineer10, wherein it was 

reiterated that burden of proof lies on the 

workman and it is for him to adduce 

cogent evidence, both oral and 

documentary, and mere non-production of 

muster rolls per se will not be a ground to 

draw an adverse inference against the 

employer. The relevant observations 

made in the judgment are as follows :- 

  
  "12.Now coming to the question 

of burden of proof as to the completion of 

240 days of continuous work in a year, 

the law is well settled. InManager, 

Reserve Bank of Indiav.S. Mani[(2005) 5 

SCC 100 : 2005 SCC (L&S) 609] the 

workmen raised a contention of rendering 

continuous service between April 1980 to 

December 1982 in their pleadings and in 

their representations. They merely 

contended in their affidavits that they had 

worked for 240 days. The Tribunal based 

its decision on the management not 

producing the attendance register. In view 

of the affidavits filed by the workmen, the 

Tribunal held that the burden on the 

workmen to prove 240 days' service stood 

discharged. In that matter, a three-Judge 

Bench of this Court held that pleadings 

did not constitute a substitute for proof 

and that the affidavits contained self-

serving statements; that no workman took 

an oath to state that he had worked for 

240 days; that no document in support of 

the said plea was ever produced and, 

therefore, this Court took the view that the 

workmen had failed to discharge the 

burden on them of proving that they had 

worked for 240 days. According to the 

said judgment, only by reason of non-

response to the complaints filed by the 

workmen, it cannot be said that the 

workmen had proved that they had 

worked for 240 days. In that case, the 

workmen had not called upon the 

management to produce the relevant 

documents. The Court observed that the 

initial burden of establishing the factum 

of continuous work for 240 days in a year 

was on the workmen. In the 

circumstances, this Court set aside the 

award of the Industrial Tribunal ordering 

reinstatement. 
  13.InMunicipal Corpn., 

Faridabadv.Siri Niwas[(2004) 8 SCC 195 

: 2004 SCC (L&S) 1062] the employee 

had worked from 5-8-1994 to 31-12-1994 

as a tubewell operator. He alleged that he 

had further worked from 1-1-1995 to 16-

5-1995. His services were terminated on 

17-5-1995 whereupon an industrial 

dispute was raised. The case of the 

employee before the Tribunal was that he 

had completed working for 240 days in a 

year; the purported order of retrenchment 

was illegal as the conditions precedent to 

Section 25-F of the Industrial Disputes 

Act were not complied with. On the other 

hand, the management contended that the 

employee had worked for 136 days during 

the preceding 12 months on daily wages. 
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Upon considering all the material placed 

on record by the parties to the dispute, the 

Tribunal came to the conclusion that the 

total number of working days put in by the 

employee were 184 days and thus he, 

having not completed 240 days of working 

in a year, was not entitled to any relief. The 

Tribunal noticed that neither the 

management nor the workman cared to 

produce the muster roll w.e.f. August 1994; 

that the employee did not summon muster 

roll although the management had failed to 

produce them. Aggrieved by the decision of 

the Tribunal, the employee filed a writ 

petition before the High Court which took 

the view that since the management did not 

produce the relevant documents before the 

Industrial Tribunal, an adverse inference 

should be drawn against it as it was in 

possession of best evidence and thus, it was 

not necessary for the employee to call upon 

the management to do so. The High Court 

observed that the burden of proof may not 

be on the management but in case of non-

production of documents, an adverse 

inference could be drawn against the 

management. Only on that basis, the writ 

petition was allowed holding that the 

employee had worked for 240 days. 

Overruling the decision of the High Court, 

this Court found on facts of that case that 

the employee had not adduced any evidence 

before the court in support of his contention 

of having complied with the requirement of 

Section 25-B of the Industrial Disputes Act; 

that apart from examining himself in 

support of his contention, the employee did 

not produce or call for any document from 

the office of the management including the 

muster roll (MR) and that apart from 

muster rolls, the employee did not produce 

the offer of appointment or evidence 

concerning remuneration received by him 

for working during the aforementioned 

period. 

  14.InRange Forest 

Officer[(2002) 3 SCC 25 : 2002 SCC 

(L&S) 367] the dispute was referred to 

the Labour Court as to whether the 

workman had completed 240 days of 

service. Vide award dated 10-8-1988, the 

Tribunal held that the services were 

wrongly terminated without giving 

retrenchment compensation. In arriving 

at this conclusion, the Tribunal stated that 

in view of the affidavit of the workman 

saying that he had worked for 240 days, 

the burden was on the management to 

show justification in termination of the 

service. It is in this light that the Division 

Bench of this Court took the view that the 

Tribunal was not right in placing the 

burden on the management without first 

determining on the basis of cogent 

evidence that the workman had worked 

for 240 days in the year preceding his 

termination. This Court held that it was 

for the claimant to lead evidence to show 

that he had worked for 240 days in the 

year preceding his termination; that filing 

of an affidavit is only his own statement in 

his own favour which cannot be recorded 

as sufficient evidence for any court or 

tribunal to come to the conclusion that a 

workman had worked for 240 days in a 

year. This Court found that there was no 

proof of receipt of salary or wages for 

240 days; that the letter of appointment 

was not produced; that the letter of 

termination was not produced on record 

and, therefore, the award was set aside. 
  15.InRajasthan State 

Ganganagar S. Mills Ltd.[(2004) 8 SCC 

161 : 2004 SCC (L&S) 1055] the 

workman had alleged that he had worked 

for more than 240 days in the year 

concerned, which claim was denied by the 

management. The workman had merely 

filed an affidavit in support of his case. 

Therefore, the Division Bench of this 
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Court took the view that it was for the 

claimant to lead evidence to show that he 

had worked for 240 days in the year 

preceding his termination. This Court 

observed that filing of an affidavit was not 

enough because the affidavit contained 

self-serving statement of the workman 

which cannot be regarded as sufficient 

evidence for any court or tribunal to come 

to the conclusion that the claimant had 

worked for 240 days in a year. Further, 

this Court found that there was no proof 

of receipt of salary or wages for 240 days 

and, therefore, mere non-production of 

the muster roll for a particular period 

was not sufficient for the Labour Court to 

hold that the workman had worked for 

240 days as claimed. On the facts of that 

case, the Court found that even if the 

period for which the workman had 

alleged to have worked was taken into 

account, as mentioned in his affidavit, still 

the said workman did not fulfil the 

requirement of completion of 240 days of 

service and, therefore, this Court set aside 

the award of the Labour Court. 
  16.InM.P. Electricity 

Board[(2004) 8 SCC 246 : 2004 SCC 

(L&S) 1092] the workmen were engaged 

by the Board on daily wages for digging 

pits to erect electric poles. It was the case 

of the Board that on completion of the 

project, the employment was terminated 

and whenever a similar occasion arose 

for digging pits, the workmen were re-

employed on daily wages and, therefore, 

their employment was not permanent in 

nature nor had the workmen completed 

240 days of continuous work in a given 

year. The project jobs came to an end in 

1991 and the workmen were never re-

employed by the Board. Being aggrieved 

by the said non-employment, the workmen 

filed applications under the M.P. 

Industrial Relations Act seeking 

permanent employment, primarily on the 

ground that they have completed 240 days 

in a year and their discontinuation of 

service amounted to retrenchment without 

following the legal requirements. The 

Board denied the allegations made in the 

application before the Labour Court. An 

application was moved before the Labour 

Court by the workmen seeking direction 

to the Board to produce the muster roll 

for the period concerned. However, no 

other material was produced by the 

workmen to establish the fact that they 

had worked for 240 days continuously in 

a given year. Some of the workmen were 

also examined before the Labour Court. 

However, no document was produced in 

the form of letter of appointment, receipt 

indicating payment of salary, etc. After 

examining the entry in the muster rolls, 

the Labour Court came to the conclusion 

that the workmen had not worked for 240 

days continuously in a given year, hence, 

they could not claim permanency nor 

could they term their non-employment as 

retrenchment. Aggrieved by the award of 

the Labour Court, the workmen preferred 

an appeal before the Industrial Court at 

Bhopal which took the view that since the 

Board has failed to produce the entire 

muster roll for the year ending 1990, an 

adverse inference was required to be 

drawn against the Board and solely based 

on the said inference, the Industrial Court 

accepted the case of the workmen that 

they had worked for 240 days 

continuously in a given year. Accordingly, 

the Industrial Court granted 

reinstatement to the workmen with 50% 

back wages. Drawing of such an adverse 

inference was challenged before this 

Court by the M.P. Electricity Board. In 

the light of the aforestated facts, this 

Court opined that the Industrial Court or 

the High Court could not have drawn an 
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adverse inference for non-production of the 

muster rolls for the years 1990 to 1992, 

particularly in the absence of a specific plea 

by the claimants that they had worked 

during the period for which muster rolls 

were not produced. This Court observed 

that the initial burden of establishing the 

factum of their continuous work for 240 

days in a year was on the workmen and 

since that burden was not discharged, the 

Industrial Court and the High Court had 

erred in ordering reinstatement solely on an 

adverse inference drawn erroneously. 
  17. Analysing the above decisions 

of this Court, it is clear that the provisions 

of the Evidence Act in terms do not apply to 

the proceedings under Section 10 of the 

Industrial Disputes Act. However, applying 

general principles and on reading the 

aforestated judgments, we find that this 

Court has repeatedly taken the view that the 

burden of proof is on the claimant to show 

that he had worked for 240 days in a given 

year. This burden is discharged only upon 

the workman stepping in the witness box. 

This burden is discharged upon the 

workman adducing cogent evidence, both 

oral and documentary. In cases of 

termination of services of daily-waged 

earners, there will be no letter of 

appointment or termination. There will also 

be no receipt or proof of payment. Thus in 

most cases, the workman (the claimant) can 

only call upon the employer to produce 

before the court the nominal muster roll for 

the given period, the letter of appointment 

or termination, if any, the wage register, the 

attendance register, etc. Drawing of 

adverse inference ultimately would depend 

thereafter on the facts of each case. The 

above decisions however make it clear that 

mere affidavits or self-serving statements 

made by the claimant workman will not 

suffice in the matter of discharge of the 

burden placed by law on the workman to 

prove that he had worked for 240 days in a 

given year. The above judgments further lay 

down that mere non-production of muster 

rollsper sewithout any plea of suppression 

by the claimant workman will not be the 

ground for the Tribunal to draw an adverse 

inference against the management. Lastly, 

the above judgments lay down the basic 

principle, namely, that the High Court 

under Article 226 of the Constitution will 

not interfere with the concurrent findings of 

fact recorded by the Labour Court unless 

they are perverse. This exercise will depend 

upon the facts of each case." 
  
 28.  After referring to earlier 

judgments on the issue of onus of proof, a 

similar view was taken in the case of 

Ranip Nagar Palika Vs. Babuji Gabhaji 

Thakore and others11. The relevant 

observations made in the judgment are as 

follows :- 
  
  "8........the burden of proof lies 

on the workman to show that he had 

worked continuously for 240 days for the 

preceding one year and it is for the 

workman to adduce evidence apart from 

examining himself to prove the factum of 

being in employment of the employer." 
  
 29.  In the context of burden of proof 

of 240 days continuous service and 

drawing of an adverse inference, 

reference may also be had to the judgment 

in the case of Sub-Divisional Engineer, 

Irrigation Project Yavatmal Vs. Sarant 

Marotrao Gurnule12. 

  
  "21.The next question is how the 

workman is expected to discharge this 

burden? Does it follow from the 

observations in the judgments quoted 

above (underlined for the sake of 

convenience) that a workman is expected 
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to tender a particular quantum of 

evidence, or to examine a particular 

number of witnesses in support of his 

plea? The Evidence Act, which does not 

apply to matter under the Industrial 

Disputes Act, too does not lay down that 

any particular number of witnesses must 

be examined to prove a particular fact. A 

fact is held as proved when a Judge upon 

considering the matter before him either 

believes it to exist or considers its 

existence so probable that a man of 

ordinary prudence would believe that it 

exists. Just as it would be futile to expect 

an employer to prove a non-existent fact, 

namely that a workman had not worked 

for 240 days, it would be futile to expect a 

workman to produce non-existent 

evidence. The best evidence rule would 

mandate that if the workman has in his 

possession any documentary evidence 

which would support his word on oath, he 

must produce such evidence, and, if he is 

not doing so, it would result in 

discrediting his word. The observations of 

the Apex Court that in addition to his own 

word, the workman must put in something 

more has to be read with this caveat. The 

difficulties and dangers in examining 

another workman in support of his own 

claim may be imagined. Ordinarily out of 

fear of reprisal a workmen who is already 

in employment is unlikely to step into the 

witness box to support the case of a 

colleague who has been thrown out. 

Workman's examining another workman 

who has been similarly thrown out would 

not cut ice with the Court because the 

Court may feel that two lies do not make 

one truth. Therefore, ultimately in the 

matter of appreciation of evidence, it is 

for the Judge who sees the parties in 

person and receives their evidence to 

decide whether he would believe them or 

not. Whether burden on workman is 

discharged by him or not would have to 

be decided by applying law declared in 

following few sentences from para 17 in 

judgment of three-Judge Bench inR.M. 

Yellati, which we wish to again 

reproduce, for, there would be no clearer 

pronouncement on the subject. 
  "17. This burden is discharged 

only upon the workman stepping in the 

witness box. This burden is discharged 

upon the workman adducing cogent 

evidence, both oral and documentary. In 

cases of termination of services of daily-

waged earners, there will be no letter of 

appointment or termination. There will 

also be no receipt or proof of payment. 

Thus in most cases, the workman (the 

claimant) can only call upon the employer 

to produce before the Court the nominal 

muster roll for the given period, the letter 

of appointment or termination, if any, the 

wage register, the attendance register, 

etc. Drawing of adverse inference 

ultimately would depend thereafter on the 

facts of each case. The above decisions 

however make it clear thatmere affidavits 

or self-serving statements made by the 

claimant workman will not suffice in the 

matter of discharge of the burden placed 

by law on the workman to prove that he 

had worked for 240 days in a given 

year.The above judgments further lay 

down that mere non-production of muster 

rolls per se without any plea of 

suppression by the claimant workman will 

not be the ground for the Tribunal to 

draw an adverse inference against the 

management. Lastly, the above judgments 

lay down the basic principle, namely, that 

the High Court under Article 226 of the 

Constitution will not interfere with the 

concurrent findings of fact recorded by 

the Labour Court unless they are 

perverse. This exercise will depend upon 

the facts of each case." 
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  A careful re-reading of this 

passage would show that the Court does 

not hint at necessity of examining anyone 

in addition to the workman, while at the 

same time saying that affidavit alone 

would not be sufficient. What is expected 

of workman is to tender "cogent 

evidence", by stepping in the witness box 

(and thereby allowing the truth of his 

version to be tested by cross-

examination)." 

  
 30.  The legal position with regard to 

the burden of proof and onus is well 

settled and it has been consistently held 

that the burden of proving a fact rests on 

the party who substantially asserts the 

affirmative of the issue and not upon the 

party who denies it. In this regard 

reference may be had to the judgment in 

the case of Haridwar Vs. Smt. 

Kulwant13, wherein it was held as 

follows :- 
  
  "12. In my view, learned 

counsel for the appellant is misconstruing 

the concept of term "burden of proof" and 

"onus" by identifying the two as 

synonymous. The onus probandi i.e. 

"Burden of proof" lies upon a person who 

is bound to prove the fact and it never 

shifts. 
  13. Section 101 of Indian 

Evidence Act, 1872 (hereinafter referred 

to as "Act, 1872") talks of burden of 

proof, and says: 
  "Burden of proof.- Whoever 

desires any Court to give judgment as to 

any legal right or liability dependent on 

the existence of facts which he asserts, 

must prove that those facts exist. 
  When a person is bound to 

prove the existence of any fact, it is said 

that the burden of proof lies on that 

person." 

  14. The burden of proving a fact 

rests on the party who substantially 

asserts the affirmative of the issue and not 

upon the party who denies it; for a 

negative is usually incapable of proof. 

The provision is based on the rule, ie 

incumbit probatio qui dicit, non qui negat. 

In Constantine Line Vs. I S Corpn, (1941) 

2 All England Report 165, Lord 

Maugham said; 
  "It is an ancient rule founded on 

consideration on good sense and should 

not be departed from without strong 

reasons." 
  15. A person who asserts a 

particular fact has to prove the same. Until 

such burden is discharged, the other party is 

not required to be called upon to prove his 

case. Whoever desires a Court to give 

judgment, dependent on the existence of facts 

which he asserts, must prove that those facts 

exist. The distinction between "burden of 

proof" and "onus" is that the former lies upon 

the person and never shifts but the "onus" 

shifts. Shifting of onus is a continuous process 

in the evaluation of evidence. For example, in 

a suit for possession, based on title once the 

plaintiff is able to create a high degree of 

probability so as to shift the onus on the 

defendant, it is then for the defendant to 

discharge his onus and in absence of such 

discharge by defendant, burden of proof lying 

on the plaintiff shall be held to have been 

discharged so as to amount to proof of 

plaintiff's title. 
  16. The above distinction 

between "burden of proof" and "onus" of 

proof has been explained in 

A.Raghavamma Vs. A. Chenchamma, AIR 

1964 SC 136, followed in R.V.E. 

Venkatachala Gounder Vs. Arulmigu 

Viswesaraswami & V.P. Temple & Anr., 

(2003) 8 SCC 752. 
  17. Section 102 of Act, 1872 

says that burden of proof in a suit would 
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lie on a person who would fail if no 

evidence at all were given on either side. 

Here it is not degree of proof but the onus 

to lead evidence i.e. obligation to begin to 

prove a fact. The burden of proof as such 

has not been defined in the Act but 

looking to the substance and the context 

and spirit, it can be said that burden to 

establish case, loosely, can be said to be 

burden of proof. 
  18. For applying above 

provision in the case in hand, there can 

be no manner of doubt in holding that 

burden of proof lies upon the plaintiff. In 

the case in hand, to prove that sale deed 

in question suffers an infirmity, justifying 

its cancellation, as pleaded in the plaint 

and to prove those facts, burden lies upon 

plaintiff. But then it has to be understood 

that there is a distinction between 

"burden of proof" as a matter of law and 

pleading and as a matter of adducing 

evidence. In the first sense, the burden is 

always constant but burden in the sense of 

adducing evidence shifts from time to 

time, having regard to evidence adduced 

or the presumption of fact or law raised in 

favour of one or the other. On this aspect, 

more light emanates when we go through 

Sections 103 and 104 of Act, 1872, which 

read as under: 
  "S. 103. Burden of proof as to 

particular fact.- The burden of proof as to 

any particular fact lies on that person 

who wishes the Court to believe in its 

existence, unless it is provided by any law 

that the proof of that fact shall lie on any 

particular person." 
  S. 104. Burden of proving fact 

to be proved to make evidence 

admissible.- The burden of proving any 

fact necessary to be provided in order to 

enable any person to give evidence of any 

other fact is on the person who wishes to 

give such evidence." 

 31.  In the case of Rangammal Vs. 

Kuppuswami and another,14 referring to 

Section 101 of the Evidence Act, it was 

held that the burden of proving a fact 

always lies upon the person who asserts 

the fact and until such burden is 

discharged, the other party is not required 

to be called upon to prove his case. The 

relevant observations made in the 

judgment are as follows :- 
  
  "21.Section 101 of the Evidence 

Act, 1872 defines "burden of proof" which 

clearly lays down that: 
  "101. Burden of proof.--

Whoever desires any court to give 

judgment as to any legal right or liability 

dependent on the existence of facts which 

he asserts, must prove that those facts 

exist. 
  When a person is bound to 

prove the existence of any fact, it is said 

that the burden of proof lies on that 

person." 
  Thus, the Evidence Act has 

clearly laid down that the burden of 

proving a fact always lies upon the person 

who asserts it. Until such burden is 

discharged, the other party is not 

required to be called upon to prove his 

case. The court has to examine as to 

whether the person upon whom the 

burden lies has been able to discharge his 

burden. Until he arrives at such 

conclusion, he cannot proceed on the 

basis of weakness of the other party." 

  
 32.  The burden of proof is thus the 

legal obligation on a party to prove the 

allegation made by him, and is often 

associated with the maxim ''Semper 

necessitas probandi incumbit ei qui agit'' 

which means the burden of proof is on the 

claimant. 
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 33.  The essential distinction between 

'burden of proof and onus of proof' is 

legally well settled. The burden of proof 

lies upon the person who has to prove a 

fact and it never shifts; however the 

shifting of onus of proof is a continuous 

process in the evaluation of evidence. In 

this regard reference may be had to the 

judgment in the case of A. Raghavamma 

and another Vs. A. Chenchamma and 

another15 wherein it was held as follows 

:- 
  
  "12.......There is an essential 

distinction between 'burden of proof and 

onus of proof', burden of proof lies upon 

the person who has to prove a fact and it 

never shifts, but the onus of proof shifts. 

The burden of proof in the present case 

undoubtedly lies upon the plaintiff to 

establish the factum of adoption and that 

of partition. The said circumstances do 

not alter the incidence of the burden of 

proof. Such considerations, having regard 

to the circumstances of a particular case, 

may shift the onus of proof. Such a 

shifting of onus is a continuous process in 

the evaluation of evidence." 

  
 34.  The aforementioned legal 

position with regard to the burden of 

proof, in the context of the seasonal 

engagement in a sugar industry, was 

reiterated in the case of Batala 

Cooperative Sugar Mills Ltd. Vs. 

Sowaran Singh1. 
  
 35.  Counsel for the petitioner has 

referred to the judgment in M/s Triveni 

Engineering and Industries Ltd. Vs. 

State of U.P. and others16 which was a 

case where the management witness had 

entered the witness box along with the 

original records and yet the Labour Court 

had drawn an adverse inference against 

the management. In view of the 

aforementioned facts the award passed by 

the Labour Court was held to be 

unsustainable. The relevant observations 

made in the judgment are as follows :- 
  
  "It is evident from the record 

that there was denial by the petitioner of 

any relationship of master and servant 

between it and the workman. However, 

the specific case of the workman was that 

he was employed in the seasons 1993-94 

and 1994-95. A party cannot be asked to 

prove a negative fact but the party who 

insists on existence of a fact, has to prove 

it. The specific case of the workman was 

that he was issued an appointment letter 

and for the season 1994-95 he was asked 

to join at the start of the season by a 

written order, but none of these two 

documents have been produced on the 

premise that the officials of the Company 

had taken back the two letters. However, 

in his statement he has stated that in the 

seasons between 1993-94 and 1994-95 he 

was paid the retaining allowance. It is 

also his case that apart from wages that 

he was paid, he used to get T.A. 

allowance at the rate of Rs. 1.05 per kilo 

meter. Yet, he has neither filed the wage 

receipt nor any document to show that he 

was paid retaining allowance. In fact, he 

has not disclosed any details about his 

alleged wages. On behalf of the 

Management, Sri Birjesh Paliwal had 

entered the witness box along with the 

attendance register for the seasons 1993-

94 and 1994-95, in original, and had 

deposed that the name of the workman 

does not find place in it. He had explained 

that since the size of the register was 

extremely big and as it was voluminous, 

he could not file its copies but he offered 

the register for inspection to the Presiding 

Officer and also to the representative of 
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the workman. However, despite the offer 

neither the Court nor the workman 

scrutinized it and also did not put any 

question with regard to its authenticity. In 

this background, the Labour Court was 

wholly unjustified in drawing an inference 

against the Management. Merely 

producing certain alleged T.A. Bills 

would not lead to the inference that the 

workman was, in fact, actually employed 

in the company. Assuming the reasons 

given for not producing the appointment 

letter or call letter for the season 1994-

95, to be true, there is no reason 

forthcoming why no document evidencing 

payment or receipt of wages or retaining 

allowance was filed or request to produce 

the same by the Management was made. 

The Apex Court in the case of Forest 

Range Officer v. S.T.Hadimani (2002 (94) 

F.L.R. 622) and subsequently in State of 

Maharashtra Vs. Dattatraya Digambar 

Birajdad (2007 (114) F.L.R. 1191) has 

held that the burden of proving 

engagement in the establishment is upon 

the person claiming it and not upon the 

Management. Thus, the argument of the 

petitioner is liable to be accepted. 
  For the reasons above, this 

petition succeeds and is allowed and the 

impugned award dated 15.1.2005 is 

hereby quashed." 
  
 36.  There is yet another aspect of the 

matter. In the context of a sugar industry, 

in order to claim re-employment as a 

seasonal workman the factum of having 

worked for the whole of the second half 

of the last preceding season as per the 

provisions contained under Clause-K of 

the Sugar Factories Standing Orders is 

necessary and in the absence of proving 

the said fact no entitlement for re-

employment in succeeding season can be 

claimed. Reference in this regard may be 

had to the judgment in the case of U.P. 

State Sugar Corporation Ltd. Vs. Niraj 

Kumar and others3, wherein it was stated 

as follows :- 
  
  "9.The Standing Orders 

incorporating the conditions of 

employment of workmen in Vaccum Pan 

Sugar Factories in U.P. define `Season' 

thus: 
  "Season" means the period 

commencing from the date when the 

crushing commences till the date when 

crushing ends. Provided that for these 

departments which are not in operation 

when crushing begins and which continue 

in operation after crushing ends, the 

"season" so far as it affects the workmen 

in those departments, shall commence 

with the date the department commences 

operation and shall end when the 

department ceases to be operated." 
  10. Workmen, in the Standing 

Orders, are classified in six categories 

viz.; (i) Permanent, (ii) Seasonal, (iii) 

Temporary, (iv) Probationers, (v) 

Apprentices, and (vi) Substitutes. 
  11. A seasonal workman is: 
  "One who is engaged only for 

the crushing season: 
  Provided that if he is a retainer, 

he shall be liable to be called on duty at 

any time in the off-season and if he 

refuses to join or does not join, he shall 

lose his lien as well as his retaining 

allowance. However, if he submits a 

satisfactory explanation of his not joining 

duty, he shall only loss his retaining 

allowance for the period of his absence." 
  12. Under the Standing Orders, 

a temporary workman is one who is 

engaged for a work of temporary or 

casual nature or to fill in a temporary 

need of extra hands on permanent, 

seasonal or temporary posts. 



1684                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

  13. It is pertinent to notice that 

for a temporary workman, Standing 

Orders do not provide for any lien of 

employment in the succeeding season 

based on the employment in the last 

preceding season. As regards, seasonal 

workmen, there are special conditions. 

Clause K(1) of the Standing Orders is 

relevant for this purpose which reads 

thus: 
  " K. Special conditions 

governing employment of seasonal 

workmen- 
  1. A seasonal workman who has 

worked or, but for illness or any other 

unavoidable cause, would have worked 

under a factory during the whole of the 

second half of the last preceding season 

will be employed by the factory in the 

current season. 
  Explanation - Unauthorised 

absence during the second half of the last 

preceding season of a workman has not 

been validly dismissed under these 

Standing Orders and of a workman who 

has been re-employed by the management 

in the current season, shall be deemed to 

have been condoned by the management." 
  14. The question that falls for 

our consideration is whether in the facts 

noticed above, the workman was engaged 

as a temporary workman or seasonal 

workman and whether he is entitled to be 

re-employed in the succeeding year? 
  15. It is not that the daily rated 

employees engaged during the season by 

the Corporation automatically become 

seasonal workmen. If an employee is 

engaged for work of a temporary or 

casual nature like additional workload 

during a season, his engagement would 

be that of a temporary workman. Having 

perused the award of the Labour Court 

carefully, we find it difficult to fathom on 

what basis the Labour Court recorded the 

finding that the first respondent was 

engaged as seasonal workman. The 

burden lay on the workman to establish 

that he was engaged as `seasonal 

workman'. There is no material from 

which it can be held that the workman has 

discharged his burden. The High Court 

brushed aside the objection raised by the 

Corporation that respondent No.1 was 

engaged on temporary basis in one line 

by observing that the counsel of the 

petitioner has not been able to show any 

perversity in the finding recorded by the 

Labour Court. In our view, the finding 

recorded by the Labour Court that the 

respondent No. 1 was engaged as a 

seasonal workman, is based on no legal 

evidence and High Court was not justified 

in affirming the said finding. 
  16. Even if we assume that the 

respondent No. 1 was engaged as a 

seasonal workman, it is pertinent to 

notice that before the Labour Court, it 

was an admitted position that the 

crushing season 1996-97 commenced 

from November 11, 1996. That the season 

came to an end on May 3, 1997 was not 

disputed. It was also an admitted position 

before the Labour Court that the 

workman was engaged on January 1, 

1997 and worked upto April 15, 1997. 

These admitted facts would amply show 

that the workman had neither worked in 

the previous full crushing season nor he 

remained in employment during the whole 

of the second half of the crushing season 

1996-97. The Standing Orders 

contemplate lien of a seasonal workman 

in the succeeding crushing season if he 

has worked in the previous full crushing 

season or in the whole second half of that 

crushing season. It is true that `second 

half of the crushing season' is not defined 

in the Standing Orders but in absence 

thereof an ordinary meaning of the 
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expression "second half of the crushing 

season" has to be given and that would 

mean the crushing season be divided into 

two parts and later part of the crushing 

season would be second half of the 

season. 
  17. To be entitled for 

reemployment in the succeeding crushing 

season, a seasonal workman has to show 

that he worked in the previous full 

crushing season or in whole of the second 

half of the last preceding year. Merely 

because workman has worked during the 

part of the previous crushing season, he 

does not become entitled for re-

employment in the succeeding season. If a 

claim of re-employment is based on 

engagement in the second half of season, 

such engagement has to be for full second 

half of the season i.e. until the end of that 

season. In view of the admitted facts that 

have come on record and legal position 

discussed above, the conclusion is 

inescapable that workmen in these 

appeals have no right to be re-employed 

in the succeeding crushing season. We 

are, therefore, unable to uphold the 

decision of the High Court." 
  
 37.  Similar view was taken in the 

case of Kisan Sahakari Chini Mills. Ltd. 

and others Vs. Awadesh Singh and 

others17, wherein it was held as follows 

:- 
  
  "4.The question which is 

required to be decided by this Court is as 

to whether on the basis of material on 

record the respondent could be treated to 

be seasonal workman so as to give him a 

right to work in subsequent crushing 

seasons. It is admitted to both the parties 

that Standing Orders covering the 

condition of Employment of workmen in 

vacuum Pan Sugar Factories in U.P. has 

been framed and appellants' mill is a 

vacuum Pan Sugar Factory to which 

Standing Orders are applicable. Standing 

Order defines seasonal workmen as 

follows: 
  "A ''Seasonal workman' is one 

who is engaged only for the crushing 

season: 
  Provided that if he is a retainer, 

he shall be liable to be called on duty at 

any time in the off-season and if he 

refuses to join or does not join, he shall 

lose his lien as well as his retaining 

allowance. However, if he submits a 

satisfactory explanation of his not joining 

duty, he shall only lose his retaining 

allowance for the period of his absence." 
  5.In paragraph 5 of the 

supplementary counter-affidavit numbers 

of days on which the respondent has 

worked during the three crushing seasons, 

have been given according to which in the 

crushing season 1988-89 out of 160 

working days the respondent worked for 

98 days, in season 1989-90 out of 160 

days he worked for 126 days and in the 

year 1990-91 out of 140 days he worked 

for 127 days. From perusal of the 

affidavit is filed by the parties it is 

apparent that the respondent was not 

appointed on any post temporary or 

permanent and his appointment was not 

for any of the crushing seasons. He did 

not work for the whole of the crushing 

seasons and during the days on which he 

worked, he worked on daily wages basis. 

Such an appointment runs from day to 

day and is not for any fixed period. His 

appointment was necessitated due to 

allotment of extra cane centres to the 

mills. The nature of work of the 

respondent was of casual and temporary 

nature, and as such he can utmost claim 

status of temporary workman on daily 

wages basis. Such a workman cannot be 
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treated to be seasonal workman. Even if 

the work is of permanent nature the 

workman will be temporary workman, if 

engaged to fill in temporary need of extra 

hand. 
  6.Learned single Judge allowed 

the writ petition of respondent on the 

basis that he has worked during the major 

parts of the three crushing seasons from 

1988-89 to 1990-91 and that the 

appellants have not produced any 

material to show that his appointment was 

made with a view to meet any casual 

requirement of the mills. It was further 

held by the learned Judge that as the 

respondent has worked for major parts of 

the three crushing seasons, nature of his 

work cannot be said to be casual in 

nature. It is not possible to agree with the 

learned Judge. 
  Before a workman can be 

declared as seasonal workman he must be 

engaged for the crushing seasons. The 

appointment of the respondent was not for 

the crushing season but was on daily 

wages basis without reference to any fixed 

period. Such an appointment cannot be 

treated to be appointment for the crushing 

season. Merely because the nature of 

work of a daily wager is not of casual 

nature, he cannot be treated to be 

seasonal workman. A daily wager cannot 

be declared to be seasonal workman 

because he has worked for substantive 

part in more than one crushing season. 

Such a workman may at the most be 

treated as temporary workman, unless his 

appointment is referable to crushing 

season and he has worked in that season. 

Two learned Single Judges of this Court 

in Writ Petition No. 2053 of 1992Shashi 

Bhushan Singhv.State of U.P.decided on 

1.12.1992 and Writ Petition No. 22843 of 

1988,Rajaram Misrav.District 

Magistrate, decided on 18.1.1993, have 

negatived the claim of the daily wagers 

for declaration as seasonal workmen and 

have accordingly dismissed their writ 

petitions. We respectfully agree with the 

views taken in the above decisions in the 

cases ofShashi Bhushan Singh and 

Rajaram Misra(supra). 
  7.The submission of learned 

counsel for the respondent, in this 

connection, is that artificial breaks were 

created in the service of the respondent by 

the appellants, which is nothing but unfair 

labour practice, on account of which the 

workmen cannot be denied the benefit of 

continuity of service. Certain cases, 

relating to artificial break of service, have 

also been cited by the learned counsel for 

the respondent. But this question does not 

arise in the instant case. No such plea has 

been taken by the respondent in his writ 

petition. There is nothing on record to 

show that his service was terminated to 

deny him the benefit of continuity of 

service. He was appointed purely on daily 

wages basis to meet the temporary need 

which arose on account of allotment of 

eight new cane centres to the mills." 

  
 38.  In the facts of the present case the 

respondent-workman having not proved 

the factum of his seasonal engagement 

from the season 1999-2000 upto the season 

2003-2004 by leading any cogent 

evidence, the claim of his engagement for 

the season 2003-2004 which formed the 

basis of the reference, was clearly 

unsustainable in view of the provisions 

contained under Clause K of the Sugar 

Factories Standing Orders, which provide 

that in order to be entitled for re-

engagement in the succeeding crushing 

season, a seasonal workman has to show 

that he had worked in the previous full 

crushing season or in whole of the second 

half of the last preceding season.
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 39.  Clause K of the Sugar 

Factories Standing Orders, referred to 

above, provides a lien of a seasonal 

workman in the succeeding crushing 

season if he has worked in the previous 

full crushing season or in the whole 

second half of that crushing season. The 

burden of proof in this regard is clearly 

on the workman in order to establish his 

entitlement to be re-engaged during the 

succeeding crushing season. In the 

present case no evidence having been 

led by the respondent workman to 

discharge the burden of proof in this 

regard, the finding returned by the 

Labour Court cannot be supported. 
  
 40.  The Labour Court has also 

misdirected itself in proceeding to draw 

an adverse inference against the petitioner 

despite the necessary evidence having 

been placed on its behalf, and coming to 

the conclusion that the respondent-

workman had worked as a seasonal 

workman on the post of 'Cane Weighment 

Clerk' in the petitioner establishment and 

was entitled to the benefits under the 

Sugar Factories Standing Orders. 

Accordingly, the inference drawn by the 

Labour Court that the services of the 

respondent-workman had been terminated 

without following the due procedure and 

that he was entitled to reinstatement with 

continuity of service and full back wages 

and other consequential benefits, is 

patently erroneous and cannot be 

sustained. 
  
 41.  The award of the Labour Court 

is thus legally unsustainable and the same 

is set aside. 

  
 42.  The writ petition is allowed in 

the aforementioned terms.  
---------- 
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 1.  Heard Sri V.D. Ojha learned 

Senior Counsel in support of the writ 

petitions and Sri Sanjay Goswami learned 

Additional Chief Standing Counsel on 

behalf of the State respondents.  

  
 2.  Both these writ petitions assail the 

order dated 29 March 1996 pursuant to 

which a settlement of surplus land made 

in favour of the petitioners under Section 

27 of the U.P. Imposition of Ceiling on 

Land Holdings Act, 1960 ["the 1960 

Act"] has come to be cancelled. They are 

with the consent of parties taken up for 

disposal together.  
  
 3.  The Court for the purposes of 

disposal deems it sufficient to notice the 

essential facts pertaining to Writ-C No. 

17180 of 1996. The petitioners claim to 

be landless labourers. In proceedings 

initiated under the 1960 Act, the 

agricultural land of one Smt. Girja 

Kumari was declared surplus and came to 

vest in the State of U.P. The aforesaid 

land is stated to have been settled in 

favour of the petitioners on 19 November 

1990 by the Sub Divisional Officer in 

accordance with the provisions made in 

Section 27 of the 1960 Act. The details of 

the leases as granted are set-forth in 

paragraph-8 of the writ petition. It 

transpires from the record that on 25 

August 1993 the Naib Tehsildar 

concerned forwarded a note to the 

Commissioner Jhansi division raising 

issues with respect to the validity of the 

settlement made in favour of the 

petitioners. Upon receipt of that note, the 

Commissioner by an order dated 25 

August 1993 drew proceedings and 

transferred them for adjudication to the 

Additional Commissioner. Pursuant to 
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notices issued, the petitioners entered 

appearance and filed their written 

statements. The objection taken by the 

State respondents to the validity of the 

settlement made was that the petitioners 

were unlawfully allotted land even though 

they were not residents of the concerned 

village. It was asserted that the petitioner 

No. 1 was not a landless laborer but a 

priest of a temple. Insofar as the petitioner 

No. 2 is concerned, it was stated that he 

was a jeweller also not residing in the 

village in question. A similar objection 

was taken in respect of the petitioner No. 

3. In the counter affidavit filed in these 

proceedings it was averred that none of 

the petitioners were residents of village 

Tinduhi. In paragraph-3 details have been 

given of the land held by the petitioners in 

different villages. It was essentially 

asserted that the petitioners were neither 

landless labourers nor members of the 

Gram Sabha of Tinduhi and consequently 

they were ineligible to have been allotted 

the land under Section 27 of the 1960 Act. 

It was also alleged that the petitioner Nos. 

3 and 4 were the cousins of the then Gram 

Pradhan and that the settlement made in 

their favour was clearly illegal and in 

abuse of the process of law. The 

respondents asserted that despite 

numerous landless labourers belonging to 

the Scheduled Castes being available and 

eligible for allotment, their claims were 

overlooked and the land settled in favour 

of the petitioners illegally and as an 

outcome of the nexus between them and 

the erstwhile Gram Pradhan. The 

impugned order further records that the 

petitioner Nos. 3 and 4 in their statements 

recorded before the respondents on 20 

April 1991 had admitted to being 

residents of village Pachpahra. Taking 

into consideration the aforesaid glaring 

facts, the Additional Commissioner by the 

impugned order proceeded to annul the 

leases granted in favour of the petitioners. 

When the Court entertained the writ 

petition on 22 July 1996, interim 

protection was accorded to the petitioners 

with a learned Judge providing that if the 

petitioners are in possession, they shall 

remain as such over the land in dispute. 

Pursuant to that interim order, the 

petitioners are stated to have continued to 

occupy the land in question.  

  
 4.  Sri V.D. Ojha, learned Senior 

Counsel, apart from assailing the order on 

merits has principally raised a 

jurisdictional question with respect to the 

Additional Commissioner exercising 

powers under Section 27 of the 1960 Act. 

According to Sri Ojha the power to cancel 

a settlement as comprised in Section 27(4) 

of the 1960 Act stands vested in the 

"Commissioner" and that consequently 

the Additional Commissioner has acted 

clearly without jurisdiction in passing the 

order impugned. Sri Ojha would contend 

that the expression "Commissioner" does 

not include an Additional Commissioner 

nor does the 1960 Act empower the 

Commissioner to delegate the functions 

entrusted to him under Section 27(4). In 

view of the above, it was his submission 

that the impugned order deserved to be 

set-aside on this short ground alone. 

Assailing the order on merits Sri Ojha has 

referred to the entries appearing in the 

Voters List, Ration Card as well as the 

statement of the Lekhpal to submit that 

the allegations levelled against the 

petitioners were clearly not established. 

Sri Ojha contends that the entries 

appearing in the Voters List as well as the 

Ration Cards held by the petitioners 

clearly established that they were 

residents of village Tinduhi. It is his 

submission that the objections which were 
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taken by the respondents were wholly 

untenable and that the order impugned is 

consequently liable to be set aside.  

  
 5.  Refuting those submissions Sri 

Goswami, the learned Additional Chief 

Standing Counsel, contends that the 

details set forth in paragraph-3 of the 

counter affidavit clearly established that 

the settlement made in favour of the 

petitioners was an outcome of nepotism 

and the illegal acts of commission of the 

erstwhile Pradhan who had a personal 

interest in the allotments made in favour 

of the petitioner nos. 3 and 4. Sri 

Goswami highlighted the fact that the 

Additional Commissioner had found that 

the petitioners had fraudulently managed 

to have their names inserted in the Voters 

List and obtained Ration Cards by 

furnishing false information. He also 

referred to the admission of the petitioner 

Nos. 3 and 4 themselves as noticed in the 

impugned order to the effect that they 

were not residents of village Tinduhi. Sri 

Goswami contended that Section 27 is to 

be viewed as a measure of social 

amelioration aimed at uplifting the status 

of landless labourers and members of the 

Scheduled Castes designed to empower 

them to eke out a living and find means of 

sustenance. According to Sri Goswami 

those objectives have been belied by 

virtue of the wholly illegal settlements 

made in favour of the petitioners.  
  
 6.  Addressing the Court on the 

question of jurisdiction Sri Goswami 

contends that while the provisions of the 

1960 Act do not define the word 

"Commissioner", an Additional 

Commissioner is entitled to exercise the 

powers enshrined in Section 27(4) by 

virtue of subsections (3) and (4) of 

Section 13 of the U.P. Land Revenue 

Act, 1901 ["the 1901 Act"] and in any 

case in light of the order passed by the 

Commissioner assigning the matters for 

disposal to the Additional Commissioner. 

Sri Goswami has also placed reliance 

upon the decision rendered by a Full 

Bench of the Court in Brahm Singh v. 

Board of Revenue And Others1 in 

support of his submission that an 

Additional Commissioner is sufficiently 

empowered in law to exercise the powers 

enshrined in Section 27(4) of the 1960 

Act. It is these rival submissions that fall 

for determination.  
  
 7.  This Court in its order of 25 July 

2019 noted the issue of jurisdiction which 

was principally raised in the following 

terms: -  
  
  "The principal submission 

which has been addressed by Sri V.D. 

Ojha, learned Senior Counsel for the 

petitioners, is that exercise of powers by 

the Additional Commissioner purportedly 

invoking Section 27(4) of the Act is 

without jurisdiction.  
  The Court notes that the 1960 

Act does not define the expression 

'Commissioner' as employed in Section 

27(4). However Section 3(21) of that Act 

provides that words and expressions not 

defined in the 1960 Act would draw 

meaning as prescribed to those words and 

expressions under the Uttar Pradesh 

Zamindari Abolition and Land Reforms 

Act, 1950. When the Court travels to the 

U.P. Z.A. & L.R. Act 1950, it notes that 

Section 3(27) of the 1950 Act refers to 

meanings of words and expressions as 

used in the United Provinces Land 

Revenue Act 1901. Under Section 13(3) of 

the 1901 Act although the Additional 

Commissioner is empowered to exercise 

powers vested in a Commissioner, that 
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exercise is subject to an express 

authorisation made either by the State 

Government or by the Commissioner. The 

issue which would therefore, arise would 

be whether in the present case the 

Additional Commissioner had been 

sufficiently empowered to exercise powers 

comprised in Section 27(4) of the 1960 

Act by virtue of an order made under 

Section 13(3) of the 1901 Act.  
  Learned Standing Counsel may 

in this connection place the relevant 

record for the perusal of the Court on the 

next date of listing.  
  List again for final disposal on 

13 August 2019."  
  
 8.  As noted in that order, the 1960 

Act does not define the word 

"Commissioner". Section 3(21) of that 

Act however states that the words and 

expressions not defined therein but used 

in the Uttar Pradesh Zamindari 

Abolition And Land Reforms Act, 1950 

["the 1950 Act"] shall have the meaning 

assigned to them in that Act. The Court 

had noted that even the 1950 Act does not 

place any definition of the expression 

"Commissioner". Section 3(27) of the 

1950 Act, however, makes the following 

provision:-  
   
  "words and expressions, under-

proprietor, sub-proprietor, revenue, 

mahal, Assistant Collector, Assistant 

Collector in-charge of sub- division, 

Commissioner, Board, Tahsildar and 

minor, not defined in this Act and used in 

the United Provinces Land Revenue Act, 

1901, shall have the meaning assigned to 

them in that Act;"  

  
 9.  When the Court proceeds to 

review the provisions of the 1901 Act, it 

is faced with an identical absence of a 

specific provision defining the expression 

"Commissioner". However the State 

respondents place reliance upon Section 

13 of the 1901 Act to contend that by 

virtue of the provisions made therein, an 

Additional Commissioner is entitled to 

exercise all powers and discharge duties 

of a Commissioner pursuant to orders 

made in that behalf either by the State 

Government or the Commissioner 

himself. Section 13 of the 1901 Act reads 

thus: -  
  
  "13. Appointment, powers 

and duties of Additional Commissioner. 

- (1) The [State Government] may appoint 

Additional Commissioner in a division, or 

in two or more divisions combined.  
  (2) An Additional 

Commissioner shall hold his office during 

the pleasure of the [State Government].  
  (3) An Additional 

Commissioner shall exercise such powers 

and discharge such duties of a 

Commissioner in such cases or classes of 

cases as the [State Government] or in the 

absence of orders from the [State 

Government], the Commissioner 

concerned, may direct. 
  (4) The Act and every other law 

for the time being applicable to a 

Commissioner shall apply to the 

Additional Commissioner, when 

exercising any powers or discharging any 

duties under sub-section (3), as if he were 

the Commissioner of the division."  

  
 10.  Upon a review of the statutory 

position as existing, it is apparent that 

none of them define the expression 

"Commissioner". Even Section 13, as is 

plainly evident, is not a defining 

provision. As is discernable from a 

reading of subsection (3) of Section 13, an 

Additional Commissioner may be 
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empowered either by an order of the State 

Government or the Commissioner himself 

to exercise the powers and discharge 

duties of a Commissioner in such cases or 

classes of cases as may be directed. While 

the impact and scope of this provision 

would clearly have relevancy to the issue 

at hand, it may only be noted that it does 

not state or expound the meaning of the 

word "Commissioner".  
  
 11.  Section 27(4) on its plain terms 

empowers the Commissioner either of his 

own motion or on the application of an 

aggrieved person to enquire into the 

question whether a settlement made is 

irregular. Subsection (4) reads thus: -  
  
  "27(4). The Commissioner may 

of his own motion and shall, on the 

application of any aggrieved person, 

enquire into such settlement and if he is 

satisfied that the settlement is irregular he 

may after notice to the person in whose 

favour such settlement is made to show 

cause-  
  (i) cancel the settlement and the 

lease, if any and thereupon, 

notwithstanding anything contained in 

any other law or in any instrument, the 

rights, title and interest of the person in 

whose favour such settlement was made 

or lease executed or any person claiming 

through him in such land shall cease, and 

such land shall revert to the State 

Government; and  
  (ii) direct that every person 

holing or retaining possession thereof 

may be evicted, and may for that purpose 

use or cause to be used such force as may 

be necessary."  

  
 12.  The seminal question which, 

therefore, arises for consideration is 

whether the expression "Commissioner" 

as used in subsection (4) would include an 

Additional Commissioner. While the 

Court dwells on the provisions as 

contained in the 1960 Act, it would also 

be pertinent to note the following aspect. 

Significantly, although the 1960 Act 

makes a specific provision for the 

Collector delegating his powers to an 

Assistant Collector in terms of Section 43 

of that Act, no similar provision is made 

with respect to a Commissioner of the 

Division.  
 

  
 13.  As noticed hereinabove in the 

proceedings that were drawn against the 

petitioners, the Commissioner by his 

order of 25 August 1993 transferred the 

matter for adjudication to the concerned 

Additional Commissioner. Although the 

Commissioner chose to employ the word 

"transfer" in his orders, it essentially 

appears to have been an assignment of the 

matters for disposal by the Additional 

Commissioner. Subsection (3) of Section 

13 of the 1901 Act, as noticed 

hereinabove, is clearly not a definition 

clause. It only confers a power on the 

State Government or the Commissioner to 

authorise an Additional Commissioner to 

exercise the powers and duties of a 

Commissioner. It clearly appears to be a 

provision for conferment of power as 

distinct from a defining provision as was 

contended on behalf of the respondents.  
  
 14.  Although this provision also 

uses the expression "...in such cases or 

classes of cases" that may not impact the 

order of assignment made by the 

Commissioner when one bears in mind 

the provisions of Section 13 of the 

General Clauses Act, 1872 which clearly 

provide that words in the singular would 

also include the plural and vice versa.  
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 15.  In the considered view of this 

Court, it is the provisions made in 

subsection (4) of Section 13 that are of 

greater import and significance. 

Subsection (4) provides that the 1901 Act 

and "...every other law for the time being 

applicable...." to a Commissioner would 

also apply to an Additional Commissioner 

exercising powers and discharging duties 

in accordance with subsection (3) as if he 

were the Commissioner of the Division. It 

is thus manifest that on an Additional 

Commissioner being empowered to 

discharge duties and exercising powers by 

virtue of an order made either by the State 

Government or the Commissioner under 

subsection (3) it is liable to be viewed as 

being a discharge of duties or exercise of 

powers by the Commissioner of the 

Division himself.  
 

 16.  The ancillary issue which 

immediately springs up is by virtue of 

subsection (4) employing the phrase ".... 

every other law for the time being 

applicable...". The U.P. Land Revenue 

Act was indubitably promulgated in 1901. 

The Ceiling Act came to be enacted in 

1960. The question, which consequently 

arises, is whether the 1960 Act would fall 

within the ambit of the expression "every 

other law for the time being applicable". 

This since if that phrase is interpreted 

literally, it would be likely to be perceived 

as being confined to a law which was in 

existence in 1901 when the Land Revenue 

Act came to be promulgated.  
  
 17.  In Devkumarsinghji v. State of 

Madhya Pradesh2, a Division Bench of 

the Madhya Pradesh High Court was 

called upon to interpret the expression 

"any other enactment for the time being in 

force". The question was answered by the 

Division Bench as under: -  

 "9. The power of the State 

Legislature to impose a tax for general 

revenue is not taken away by the 

empowerment by it to the municipal 

corporations to impose a tax on lands and 

buildings. Nor is the State Legislature 

precluded by sub-section (4) of Section 

132 of the 1956-Act from imposing a tax 

on lands and buildings after the 

corporation has exercised its power under 

Section 132(1)(a) of imposing a tax on 

lands and buildings. In our opinion, the 

construction put on sub-section (4) of the 

Section 132 by Shri Chitale is a forced 

and unnatural construction. That sub-

section no doubt provides that the 

"imposition of any tax under this section 

shall be subject to the provisions of any 

other enactment for the time being in 

force". The expression "any other 

enactment for the time being in force" 

does not mean an enactment which was 

already in force at the time the 

corporation imposed a tax under Section 

132(1)(a); but means any legislation 

enacted whether before or after the 

imposition of the tax by the corporation. 

The general sense of the phrase "for the 

time being" is that of time indefinite, and 

refers to indefinite state of facts which 

will arise in future and which may vary 

from time to time. See Ellison v. Thomas, 

(1862) 31 LJ Ch 867. If with this 

construction sub-section (4) of Section 

132 is read along with Section 4(3) of the 

impugned Act, then it is plain that the lax 

imposed by the Corporation on lands and 

buildings and the tax imposed by the 

impugned Act can validity co-exist. " 

(emphasis supplied)  
  
 18.  The Supreme Court in 

Municipal Corporation of Delhi (MCD) 

v. Prem Chand Gupta And Another3 

had an occasion to rule on the meaning of 
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the expression "for the time being in 

force". The question that arose before it 

was whether the service conditions of the 

employee would be governed by the 1949 

Rules which stood incorporated by 

reference in the service regulations or the 

1959 Rules which had repealed and 

replaced the earlier Rules. Referring to 

the expression "for the time being in 

force" as employed therein, it was argued 

that the service conditions would be 

governed only by those rules which were 

in force when the 1959 Regulations were 

promulgated and not any latter rules. 

Answering that issue the Supreme Court 

held as under: -  
  
  "13. In this connection, one 

submission of learned counsel for the 

respondent workman may be noted. He 

submitted that as laid down by Regulation 

4(1), the rules for the time being in force 

as mentioned therein would refer to only 

those rules which were in force when the 

Service Regulations of 1959 were 

promulgated and not any latter rules. It is 

difficult to countenance this submission. 

Rules for the time being in force will have 

a nexus with the regulation of condition 

of service of the municipal officers at the 

relevant time as expressly mentioned in 

Regulation 4(1). Therefore, whenever the 

question of regulation of conditions of 

service of the municipal officers comes up 

for consideration, the relevant rules in 

force at that time have to be looked into. 

This is the clear thrust of Regulation 4(1). 

Its scope and ambit cannot be 

circumscribed and frozen only to the point 

of time in the year 1959, when the Service 

Regulations were promulgated. If such 

was the intention of the framers of the 

Regulation, Regulation 4(1) would have 

employed a different phraseology, 

namely, "rules at present in force" instead 

of the phraseology "rules for the time 

being in force". The phraseology "rules 

for the time being in force" would 

necessarily mean rules in force from time 

to time and not rules in force only at a 

fixed point of time in 1959 as tried to be 

suggested by learned counsel for the 

respondent workman.  
  14. As a result of the aforesaid 

discussion, it must be held that the 

termination of the respondent workman 

from service on 29.4.1966 was not 

violative of the amended Rule 5 of the 

latter Rules of 1965 which only applied in 

his case. Therefore, there was no 

obligation, on the part of the appellant 

Corporation to simultaneously offer 

requisite compensation to the respondent 

workman as a condition precedent to such 

termination and such compensation could 

be offered to him within reasonable time 

later on. The termination had to be treated 

to have come into force forthwith when 

the order of termination was passed and 

served on the respondent workman. Non-

payment of requisite compensation as per 

the said rule even later on did not attract 

any invalidating consequences. The first 

point of determination, therefore, is held 

in the negative in favour of the appellant 

and against the respondent workman. " 

(emphasis supplied)  
  
 19.  In Yakub Abdul Razak 

Memon v. State of Maharashtra4 three 

learned Judges of the Supreme Court were 

called upon to resolve a contended 

conflict between the provisions made in 

TADA and the Juvenile Justice Act. 

Dealing with that question the Supreme 

Court held thus: -  
  
  "1554. Section 1(4) of the JJ 

Act was added by amendment with effect 

from 22-8-2006. In fact, this provision 
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gives the overriding effect to this Act over 

other statutes. However, it reads that the 

Act would override "anything contained 

in any other law for the time being in 

force". The question does arise as to 

whether the statutory provisions of the JJ 

Act would have an overriding effect over 

the provisions of TADA which left long 

back and was admittedly not in force on 

22-8-2006. Thus, the question does arise 

as what is the meaning of the law for the 

time being in force. This Court has 

interpreted this phrase to include the law 

in existence on the date of 

commencement of the Act having 

overriding effect and the law which may 

be enacted in future during the life of the 

Act having overriding effect. (Vide 

Thyssen Stahlunion GmbH v. SAIL 

[(1999) 9 SCC 334: AIR 1999 SC 3923] 

and MCD v. Prem Chand Gupta [(2000) 

10 SCC 115: 2000 SCC (L&S) 

404]."(emphasis supplied)  

  
 20.  Viewed in the light of the 

principles enunciated in the decisions 

noted above, it is manifest that the 

expression "every other law for the time 

being applicable" cannot be interpreted as 

freezing in time only such enactments 

which were in existence in 1901. The 

words "for the time being" would 

necessarily include any subsequent 

legislations that may be in force at a time 

when an order is made by either by the 

State Government or the Commissioner 

under Section 13(3). Regard must also be 

had to the fact that subsection (4) of 

Section 13 is not placed in the statute as a 

transitory or temporary provision. This is 

also clearly indicative of the intent of the 

legislature to expand the applicability of 

subsections (3) and (4) of Section 13 to 

statutes that may come into force even 

after 1901.  

 21.  The 1960 Act undisputedly is a 

law that is applicable to a Commissioner. 

It is therefore, evident that the provisions 

of subsection (4) of Section 13 would 

stand attracted and consequently an 

Additional Commissioner empowered by 

an order made under Section 13(3) would 

be entitled to exercise all powers and 

discharge any duties of a Commissioner 

as enjoined "as if he were the 

Commissioner of the division". By virtue 

of the fiction introduced by subsection (4) 

such exercise of powers or duties would 

be entitled to be understood and viewed 

as actions initiated and decisions taken by 

the Commissioner himself. On an order 

being made under Section 13(3), the 

Additional Commissioner steps into the 

shoes and dons the robes of the 

Commissioner himself. Once an order 

under Section 13 (3) comes to be made 

empowering the Additional 

Commissioner to discharge all duties of a 

Commissioner, the hierarchal dichotomy, 

if any existing, vanishes and is swept 

aside in light of the provisions made in 

Section 13 (4).  

  
 22.  In light of the interpretation 

accorded to Section 13 above, it is evident 

that the absence of a provision for 

delegation of powers akin to Section 43 of 

the 1960 Act in respect of a 

Commissioner would neither stand in the 

way nor be of any significance.  
  
 23.  A similar question fell for 

determination before the Full Bench of 

this Court in Brahm Singh. The question 

which arose was whether the word 

"Collector" as employed in Section 198 

(4) of the 1950 Act would include an 

Additional Collector. Coincidentally, 

Section 198 (4) of the 1950 Act 

empowers a Collector to cancel a 
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settlement of land made by way of a 

lease. The Full Bench, as in this case, fell 

back to the provisions made in the 1901 

Act. Section 14A of the 1901 Act, it 

becomes apposite to note is pari materia 

to Section 13 which this Court has 

considered. Noticing the provisions made 

in Section 14A, the Full Bench held: -  
  
  16.The aforesaid sub-section (4) 

was inserted in 1950 Act by Section 3 of 

the U.P. Act No. 34 of 1974, from a 

perusal whereof it is evident that the 

''Collector' for the purposes of 1950 Act is 

an officer appointed as ''Collector' under 

1901 Act and also includes the ''Assistant 

Collector' of the first class empowered by 

the State Government by notification in 

the Gazette to discharge all or any of the 

functions of a ''Collector' under 1950 Act. 

Thus, the Act by itself does not confine 

the term ''Collector' only to those officers, 

who are appointed under sub-Section 14 

of 1901 Act, rather it expands the 

definition of ''Collector' as an officer 

appointed as ''Collector', under 1901 Act. 

It does not confine the word ''Collector' 

for the purposes of 1950 Act to an officer 

appointed under Section 14 of 1901 Act 

but it would also include a person 

appointed under Section 14-A as well by 

virtue of declaration made under sub-

Section (4) thereof, if we read sub-section 

(4) of Section 3 of 1950 Act together with 

sub-section (4) of Section 14-A the 

expression ''Collector' used in 1950 Act 

shall have and shall be deemed always to 

be the ''collector' appointed under Section 

14 of the Act and will include ''Additional 

Collector' appointed under Section 14-A 

when it exercises power and discharges 

duty of a ''Collector' under sub-section (3) 

of Section 14-A because of sub-section 

(4) of Section 14-A, which provides that 

the Additional Collector while 

discharging the powers and duties of a 

''Collector' under 1901 Act or under any 

other law, for the time being applicable to 

the Collector, as if he were the Collector 

of the district. Therefore, there is no 

intention of the legislature to confine the 

term ''Collector' for the purpose of 1950 

Act to an officer appointed under Section 

14 of 1901 Act, but it would also include 

a person appointed under Section 14-A as 

well by virtue of the declaration made 

under sub-section (4) thereof.  
  18.From the provisions of the 

two Acts, referred to above, it is evident 

that the power under Section 198(4) of 

1950 Act can be exercised by a ''Collector' 

appointed under 1901 Act. From a plain 

reading one may refer to only Section 14 

of 1901 Act but that would amount to 

ignore the legislature's intention and not 

to give effect to the legislative declaration 

under sub-section (4) of Section 14-A of 

1950 Act. To ascertain and to give full 

meaning, as per legislative intent, one has 

to read sub-section (4) of Section 3 of 

1950 Act together with Section 14 and 

Section 14-A of 1901 Act. It is true that in 

finding out the meaning of the word 

''Collector' used in the Act, the ordinary 

meaning given in the definition clause is 

to be construed, but it is not inflexible and 

there may be sections in the Act where the 

meaning have to be departed from on 

account of the subject or context in which 

the word had been used. That is why, the 

definition clause starts with the sentence 

that unless there is anything repugnant in 

the subject or context ''Collector' means 

an officer appointed as ''Collector' under 

the provisions of 1901 Act. Therefore, 

because of this qualification, while giving 

correct meaning of definition of the word 

''Collector' used in the Act, one has not 

only to look at the word but also to the 

context, the collocation and the object of 
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such words relating to such matter and 

thereafter to interpret the meaning 

intended to be conveyed by the use of the 

words under the circumstances.  
  
 24.  The principles articulated by the 

Court in Brahm Singh clearly set the 

controversy to rest and beyond the pale of 

dispute. Once it is recognised that an 

Additional Commissioner stands duly 

authorised by virtue of an order made by the 

Commissioner under Section 13 (3) of the 

1901 Act, he, for all intents and purposes, 

must be recognised as having donned the 

mantle of the Commissioner himself and the 

powers so exercised and decisions rendered 

are entitled in law to be viewed as those 

made by the Commissioner. The, fiction, 

statutorily introduced, as evident from the 

use of the phrase "...as if he were the 

Commissioner of the division" must be given 

full effect. The moment an authorisation is 

made under Section 13 (3), the statutory 

fiction comes into play and the Additional 

Commissioner would consequently be 

entitled to be viewed as being sufficiently 

empowered to exercise the powers enshrined 

in Section 27 (4) of the 1960 Act.  

  
 25.  Turning to the merits of the case, 

the Court notes that the allegations set-

forth in paragraph-3 of the counter 

affidavit were clearly serious and strike at 

the root of the validity of the settlements 

made in favour of the petitioners. All the 

petitioners were neither the residents of 

the concerned village nor were they 

landless labourers eligible under Section 

27 of the 1960 Act. The charge of the 

settlements being an outcome of nepotism 

as raised by the State respondents is 

clearly well founded. It is manifest that 

the settlements were made illegally thus 

depriving various other needy and eligible 

persons existing in the village of the fruits 

of Section 27. The settlements made in 

favour of the petitioners was clearly a fraud 

on statute. The defense of the petitioners 

based on the entries appearing in the Voters 

List and Ration Cards, even if assumed to 

be correct, could not have saved the 

settlements made in light of the copious 

evidence gathered by the respondents which 

established that none of them were landless 

labourers. The counter affidavit has also 

brought on record the revenue records 

which established that they were not 

residents of the village concerned. This 

evidence clearly overshadows the entries 

stated to appear in the Voters List and 

Ration Cards. The Court is constrained to 

note that the findings recorded by the 

respondents with respect to the vocation of 

respective petitioners was not seriously 

assailed either in the writ petition or by 

learned Senior Counsel in his oral 

submissions. On merits, therefore, the Court 

finds itself unable to sustain the settlements 

made in favour of the petitioners.  
  
 26.  The writ petitions consequently 

fail and are dismissed. 
---------- 
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 1.  Heard Sri Anand Srivastava, 

learned counsel for the petitioner and Sri 

Swapnil Kumar, learned counsel 

appearing for Respondent No.3. 

  
 2.  The present petition seeks to 

challenge the order dated 15.04.2019 

passed by the Presiding Officer, Labour 

Court (1st), U.P. Kanpur Nagar in Misc. 

Case No. 08/2018 (Chandrabhal Mishra 

vs. U.P.S.I.D.C.) whereby the application 

filed by the petitioner under Section 33-

C(2) of the Industrial Disputes Act, 1947 

(in short 'the Act') has been rejected. 
  
 3.  The records of the case indicate 

that an application under Section 33-C (2) 

of the Act was filed by the petitioner 

claiming that he was entitled to promotion 

on a higher post from the date on which 

his juniors had been promoted and further 

claiming computation of the difference of 

wages in respect of the promotional post. 

A chart had also been appended along 

with the application in respect of the 

claim for difference of wages which 

would have been admissible had he been 

granted promotion to the higher post. 
  
 4.  The aforementioned claim had 

been sought to be put forth by the 

petitioner on the basis of an earlier 

judgment of this Court dated 9.11.2004 

passed in Special Appeal No. 1463 of 

2004 (Chandra Bhal Mishra Vs. Principal 

Secretary Industries, Government of U.P. 

and others) which had been allowed in the 

following terms :- 
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  "We, therefore, quash the order 

dated 07.07.1099 by which the 

resignation letter is said to have been 

accepted. The petitioner-appellant shall 

be treated to be in continuous service and 

shall be entitled to all the benefits as he 

had been continuous service but he shall 

not claim any salary for the period he 

remained out of service.The respondent 

Corporation shall reinstate the petitioner 

-appellant forthwith." 

  
 5.  The Labour Court in the order 

dated 15.4.2019 which is sought to be 

challenged in the present petition has duly 

recorded a finding that it was the admitted 

case of the petitioner that in compliance 

of the aforementioned judgment dated 

9.11.2004 the petitioner had been taken in 

service by his employers vide order dated 

16.12.2004 and he had been paid the 

admissible salary and allowances against 

the post on which he had been working. 
  
 6.  The Labour Court has also taken 

note of the fact that the respondent-

employer was a State Government 

Undertaking where promotions were 

made under certain specified norms as per 

the relevant rules. The Labour Court upon 

taking note of the fact that the claim 

sought to be raised by the petitioner was 

for computation of an amount which 

would be admissible to the petitioner 

upon his being granted promotion to a 

higher post, has held that the said claim 

would not be maintainable under Section 

33-C (2) of the Act in view of the fact that 

the petitioner having not been promoted 

to the higher post there was no existing 

right to raise a claim for computation of 

the amount which would become due to 

him upon his being granted the 

promotional post. It has also recorded that 

the adjudication of the claim raised by the 

petitioner could be made only upon a 

valid reference under the U.P. Industrial 

Disputes Act, 1947 and adjudication of 

the same by a competent court, and only 

thereafter the petitioner could seek 

computation of the amount. The 

application filed under Section 33-C(2) 

has accordingly been rejected. 
  
 7.  Contention of the counsel for the 

petitioner is that he was entitled to 

promotion from the date on which his 

juniors had been promoted and was also 

entitled to claim computation of the 

amount which would become due to him 

upon being granted the promotional post. 

  
 8.  Per contra, Sri Swapnil Kumar, 

learned counsel appearing for the 

respondent no. 3 has submitted that in 

terms of the order dated 9.11.2004 passed 

by this Court, the petitioner had been 

taken back in service and was granted all 

the benefits which he was entitled to in 

respect of the post on which he had been 

working by treating him to be in 

continuous service. It was submitted that 

the aforementioned order dated 9.11.2004 

did not grant entitlement to the petitioner 

to claim benefits of the promotional post 

or to apply for computation of difference 

of wages in respect of the promotional 

post. It was further submitted that the 

petitioner having not been promoted to 

the higher post no claim for computation 

of the said benefits could be made under 

Section 33-C (2) of the Act. 
 

  
 9.  Heard learned counsel for the 

parties and perused the record. 
  
 10.  The question which falls for 

consideration is as to whether the 

petitioner could have invoked the 
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provisions of Section 33-C (2) of the Act 

seeking computation of the amount which 

would have been admissible to him upon 

being granted promotion to a higher post. 
  
 11.  In order to appreciate the 

controversy it would be necessary to 

advert to the relevant statutory provision 

which is as follows :- 
 

  33-C. Recovery of money due 

from an employer 
  "(2) Where any workman is 

entitled to receive from the employer any 

money or any benefit which is capable of 

being computed in terms of money and if 

any question arises as to the amount of 

money due or as to the amount at which 

such benefit should be computed, then the 

question may, subject to any rules that 

may be made under this Act, be decided 

by such Labour Court as may be specified 

in this behalf by the appropriate 

Government within a period not 

exceeding three months : 
  Provided that where the 

presiding officer of a Labour Court 

considers it necessary or expedient so to 

do, he may, for reasons to be recorded in 

writing, extend such period by such 

further period as he may think fit." 
  
 12.  In terms of the aforementioned 

provision, in a case where any workman 

is entitled to receive from the employer 

any money or any benefit which is 

capable of being computed in terms of 

money and if any question arises as to the 

amount of money due or as to the amount 

at which such benefit should be 

computed, then the question may, be 

decided by the Labour Court. 
  
 13.  It is thus seen that the benefit of 

which computation may be sought under 

Section 33-C (2) must be based on a 

previous entitlement of the workman or in 

other words it must be based on a pre-

existing benefit or a benefit flowing from 

pre-existing right. 
 

  
 14.  The proceedings under Section 

33-C (2) have been held to be in the 

nature of execution proceedings under 

which the Labour Court calculates the 

amount due to a workman from his 

employer or if the workman is entitled to 

any benefit which is capable of being 

computed in terms of money the Labour 

Court may proceed to compute the said 

benefit in terms of money. However, the 

right to the money which is sought to be 

calculated or the benefit which is sought 

to be computed must be an existing one 

i.e. already adjudicated upon, and it 

would not be competent for the Labour 

Court exercising jurisdiction under 

Section 33-C (2) to arrogate to itself the 

functions of an industrial tribunal and 

entertain a claim which is not based on an 

existing right but which may be subject 

matter of an industrial dispute to be raised 

in a reference under Section 10 of the Act. 
  
 15.  The scope of Section 33-C (2) 

fell for consideration in the case of The 

Central Bank of India Ltd. v. P. S. 

Rajagopalan1, wherein it was held that 

while construing the provisions of Section 

33-C (2) it was to be borne in mind that 

cases which fall under Section 10 (1) are 

not brought within its scope. The relevant 

observations made in the judgment are as 

follows:- 
  
  "9......It is urged by the 

appellant that sub-section (2) can be 

invoked by a workman who is entitled to 

receive from the employer the benefit 



2 All.                              Chandra Bhal Mishra Vs State of U.P. & Ors.  1701 

there specified, but the right of the 

workman to receive the benefit has to be 

admitted and could not be a matter of 

dispute between the parties in cases which 

fall under sub-section (2). The argument 

is, if there is a dispute about the 

workman's right to claim the benefit, that 

has to be adjudicated upon not under sub-

section (2), but by other appropriate 

proceedings permissible under the Act, 

and since in the present appeals, the 

appellant disputed the respondents' right 

to claim the special allowance, the 

Labour Court had no jurisdiction to deal 

with their claim. In other words, the 

contention is that the opening words of 

sub-section (2) postulate the existence of 

and admitted right vesting, in a workman 

and do not cover cases where the said 

right is disputed. 
  10.On the other hand, the 

respondents contend that sub-section (2) 

is broad enough to take in all cases where 

a workman claims some benefit and wants 

the said benefit to be computed in terms of 

money. If in resisting the said claim, the 

employer makes several defences, all 

those defences will have to be tried by the 

Labour Court under sub-section (2). On 

this argument all questions arising 

between the workmen and their employers 

in respect of the benefit which they claim 

to be computed in terms of money would 

fall within the scope of sub-section (2)." 
  
 16.  Further, after referring to the 

legislative history of the provision, it was 

held as follows :- 
  
  "15.The legislative history to 

which we have just referred clearly 

indicates that having provided broadly for 

the investigation and settlement of 

industrial disputes on the basis of 

collective bargaining, the legislature 

recognised that individual workmen 

should be given a speedy remedy to 

enforce their existing individual rights, 

and so, inserted Section 33-A in the Act in 

1950 and added Section 33-C in 1956. 

These two provisions illustrate the cases 

in which individual workmen can enforce 

their rights without having to take 

recourse to Section 10(1) of the Act, or 

without having to depend upon their 

union to espouse their cause. Therefore, 

in construing Section 33-C we have to 

bear in mind two relevant considerations. 

The construction should not be so broad 

as to bring within the scope of Section 33-

C cases which would fall under Section 

10(1). Where industrial disputes arise 

between employees acting collectively and 

their employers, they must be adjudicated 

upon in the manner prescribed by the Act, 

as for instance, by reference under 

Section 10(1). These disputes cannot be 

brought within the purview of Section 33-

C. Similarly, having regard to the fact 

that the policy of the legislature in 

enacting Section 33-C is to provide a 

speedy remedy to the individual workmen 

to enforce or execute their existing rights, 

it would not be reasonable to exclude 

from the scope of this section cases of 

existing rights which are sought to be 

implemented by individual workmen. In 

other words, though in determining the 

scope of Section 33-C we must take care 

not to exclude cases which legitimately 

fall within its purview, we must also bear 

in mind that cases which fall under 

Section 10(1) of the Act for instance, 

cannot be brought within the scope of 

Section 34-C (sic 33-C)." 
  
 17.  In a case where a claim was 

raised with regard to entitlement of 

supervisory allowance alleging wrongful 

reversion in the case of State Bank of 
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Bikaner & Jaipur Vs. R.L. Khandelwal2, 

it was held by the Supreme Court that an 

application under Section 33-C (2), in the 

absence of any adjudication of the rights 

of the workman, would not be 

maintainable. The relevant observations 

made in the judgment are as follows. 
 

  "5.The scope of the function and 

powers of a Labour Court, when dealing 

with an application under Section 33-C(2) 

of the Act, has been laid down by this 

Court in several cases, amongst which 

mention may be made of Punjab National 

Bank Limited v. K.L. Kharbanda, [1962] 

Suppl. 2 S.C.R. 977 ; 22 F.J.R. 171, The 

Central Bank of India Ltd. v. P.S. 

Rajagopalan etc., (1963)IILLJ89SC , and 

Bombay Gas Co. Ltd. v. Gopal Bhiva and 

others, (1963)IILLJ608SC . The effect of 

these decisions was recently summarised 

in the judgment delivered on August 

8,1967, in Chief Mining Engineer, 

M/s.East India Coal Co. Ltd. v. 

Rameshwar and others, Civil Appeals 

Nos. 257-267 of 1966-- (1967) 33 F.J.R. 

90. These decisions make it clear that a 

workman cannot put forward a claim in 

an application under Section 33-C(2) in 

respect of a matter which is not based on 

an existing right and which can be 

appropriately the subject-matter of an 

industrial dispute only requiring 

reference under Section 10 of the Act. 
  In the present case, the 

respondent himself in paragraph 2 of his 

application under Section 33-C(2) 

admitted that he continued to do the work 

in the supervisory capacity until on 

February 3, 1956, he was wrongfully 

reverted to do clerical work because he 

demanded benefit of the supervisory 

allowance prescribed under the Sastry 

Award. The question whether his 

reversion was wrongful or rightful, or 

whether it should be set aside, is not a 

matter within the jurisdiction of a Labour 

Court dealing with an application under 

Section 33-C(2). The vacation of such an 

order can only be sought by raising an 

industrial dispute and having it decided in 

accordance with the other provisions of 

the Act. A Labour Court, acting under 

Section 33-C(2), has to decide the 

application on the basis that, in fact, the 

respondent was, during the relevant 

period, doing clerical work and not 

employed on supervisory duties............" 
  
 18.  In the case of M/s Punjab 

Beverages Pvt. Ltd., Chandigarh Vs 

Suresh Chand And Another3, while 

considering the scope of Section 33-C (2) 

it was held that the proceedings 

thereunder are in the nature of execution 

proceedings. The relevant observations 

made in the judgment are as follows : 
  
  "4..........It is now well-settled, 

as a result of several decisions of this 

Court, that a proceeding under Section 

33-C(2) is a proceeding in the nature of 

execution proceeding in which the Labour 

Court calculates the amount of money due 

to a workman from his employer, or, if the 

workman is entitled to any benefit which 

is capable of being computed in terms of 

money, proceeds to compute the benefit in 

terms of money. But the right to the 

money which is sought to be calculated or 

to the benefit which is sought to be 

computed must be an existing one, that is 

to say, already adjudicated upon or 

provided for and must arise in the course 

of and in relation to the relationship 

between the industrial workman, and his 

employer. (Vide Chief Mining 

Engineer,East India Coal Co. 

Ltd.v.Rameshwar[AIR 1968 SC 218 : 

(1968) 1 SCR 140 : (1968) 1 LLJ 6 : 33 
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FJR 90] .) It is not competent to the 

Labour Court exercising jurisdiction 

under Section 33-C(2) to arrogate to itself 

the functions of an industrial Tribunal 

and entertain a claim which is not based 

on an existing right but which may 

appropriately be made the subject-matter 

of an industrial dispute in a reference 

under Section 10 of the Act. (VideState 

Bank of Bikaner and Jaipurv.R.L. 

Khandelwal[(1968) 1 LLJ 589 : (1967-

68) 33 FJR 462 : (1968) 38 Com Cas 

400] .) That is why Gajendragadkar, J. 

pointed out in The Central Bank of India 

Ltd.v.P.S. Rajagopalan[AIR 1964 SC 743 

: (1964) 3 SCR 140 : (1963) 2 LLJ 89 : 25 

FJR 44] that : 
  "if an employee is dismissed or 

demoted and it is his case that the 

dismissal or demotion is wrongful, it 

would not be open to him to make a claim 

for the recovery of his salary or wages 

under Section 33-C(2). His demotion or 

dismissal may give rise to an industrial 

dispute which may be appropriately tried, 

but once it is shown that the employer has 

dismissed or demoted him, a claim that 

the dismissal or demotion is unlawful and, 

therefore, the employee continues to be 

the workman of the employer and is 

entitled to the benefits due to him under a 

pre-existing contract, cannot be made 

under Section 33-C(2)." 
  The workman, who has been 

dismissed, would no longer be in the 

service of the employer and though it is 

possible that on a reference to the 

Industrial Tribunal under Section 10 the 

Industrial Tribunal may find, on the 

material placed before it, that the 

dismissal was unjustified, yet until such 

adjudication is made, the workman 

cannot ask the Labour Court in an 

application under Section 33-C(2) to 

disregard his dismissal as wrongful and 

on that basis to compute his wages. The 

application under Section 33-C(2) would 

be maintainable only if it can be shown by 

the workman that the order of dismissal 

passed against him was void ab initio. 

Hence it becomes necessary to consider 

whether the contravention of Section 33-

(2)(b) introduces a fatal infirmity in the 

order of dismissal passed in violation of it 

so as to render it wholly without force or 

effect, or despite such contravention, the 

order of dismissal may still be sustained 

as valid." 
  
 19.  A similar view was taken in the 

case of Central Inland Water Transport 

Corporation Limited Vs.The Workmen 

and Another.4, wherein it was held that 

the proceedings under Section 33-C (2) 

being in the nature of an execution 

proceeding, an investigation of the alleged 

right of re-employment is outside its 

scope and Labour Court exercising 

powers under Section 33-C (2) cannot 

arrogate to itself the functions of 

adjudication of a dispute relating to the 

claim of re-employment. The 

observations made in the judgment are as 

follows :- 
  
  "12. It is now well-settled that a 

proceeding under Section 33-(C)(2) is a 

proceeding, generally, in the nature of an 

execution proceeding wherein the Labour 

Court calculates the amount of money due 

to a workman from his employer, or if the 

workman is entitled to any benefit which 

is capable of being computed in terms of 

money, the Labour Court proceeds to 

compute the benefit in terms of money. 

This calculation or computation follows 

upon an existing right to the money or 

benefit, in view of its being previously 

adjudged, or, otherwise, duly provided 

for. In Chief Mining Engineer East India 
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Coal Co. Ltd. v. Rameswar 1968 (1) Lab 

LJ 6, it was reiterated that proceedings 

under Section 33-(C)(2) are analogous to 

execution proceedings and the Labour 

Court called upon to compute in terms of 

money the benefit claimed by workmen is 

in such cases in the position of an 

executing court. It was also reiterated 

that the right to the benefit which is 

sought to be computed must be an existing 

one, that is to say, already adjudicated 

upon or provided for and must arise in the 

course of and in relation to the 

relationship between an industrial 

workman and his employer. 
  13. In a suit, a claim for relief 

made by the plaintiff against the 

defendant involves an investigation 

directed to the determination of (i) the 

plaintiff's right to relief; (ii) the 

corresponding liability of the defendant, 

including, whether the defendant is, at all, 

liable or not; and (iii) the extent of the 

defendant's liability, if any. The working 

out of such liability with a view to give 

relief is generally regarded as the 

function of an execution proceeding. 

Determination No. (iii) referred to above, 

that is to say, the extent of the defendant's 

liability may sometimes be left over for 

determination in execution proceedings. 

But that is not the case with the 

determinations under heads (i) and (ii). 

They are normally regarded as the 

functions of a suit and not an execution 

proceeding. Since a proceeding under 

Section 33-(C)(2) is in the nature of an 

execution proceeding it should follow that 

an investigation of the nature of 

determinations (i) and (ii) above is, 

normally, outside its scope. It is true that 

in a proceeding under Section 33-(C)(2), 

as in an execution proceeding, it may be 

necessary to determine the identity of the 

person by whom or against whom the 

claim is made if there is a challenge on 

that score. But that is merely 'Incidental'. 

To call determinations (i) and (ii) 

'Incidental' to an execution proceeding 

would be a perversion, because execution 

proceedings in which the extent of 

liability is worked out are just 

consequential upon the determinations (i) 

and (ii) and represent the last stage in a 

process leading to final relief. Therefore, 

when a claim is made before the Labour 

Court under Section 33-(C)(2) that Court 

must clearly understand the limitations 

under which it is to function. It cannot 

arrogate to itself the functions-say of an 

Industrial Tribunal which alone is entitled 

to make adjudications in the nature of 

determinations (i) and (ii) referred to 

above, or proceed to compute the benefit 

by dubbing the former as 'Incidental' to its 

main business of computation. In such 

cases determinations (i) and (ii) are not 

'Incidental' to the computation. The 

computation itself is consequential upon 

and subsidiary to determinations (i) and 

(ii) as the last stage in the process which 

commenced with a reference to the 

Industrial Tribunal. It was, therefore, held 

in State Bank of Bikaner and Jaipur v. 

R.L. Khandelwal that a workman cannot 

put forward a claim in an application 

under Section 33-(C)(2) in respect of a 

matter which is not based on an existing 

right and which can be appropriately the 

subject matter of an ID which requires a 

reference under Section 10 of the Act. 
  14. The scope of Section 33-

(C)(2) was illustrated by this Court in The 

Central Bank of India Ltd. v. P.S. 

Rajagopalan etc.(1963)IILLJ89SC . 

Under the Shastri Award, Bank clerks 

operating the adding machine were 

declared to be entitled to a special 

allowance of Rs. 10 per month. Four 

clerks made a claim for computation 
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before the Labour Court. The Bank 

denied the claim that the clerks came 

within the category referred to in the 

award and further contended that the 

Labour Court under Section 33-(C)(2) 

had no jurisdiction to determine whether 

the clerks came within that category or 

not. Rejecting the contention, this Court 

held that the enquiry as to whether the 4 

clerks came within that category was 

purely 'incidental' and necessary to 

enable the Labour Court to give the relief 

asked for and, therefore, the Court had 

jurisdiction to enquire whether the clerks 

answered the description of the category 

mentioned in the Shastri Award, which 

not only declared the right but also the 

corresponding liability of the Employer 

bank. This was purely a case of 

establishing the identity of the claimants 

as coming within a distinct category of 

clerks in default of which it would have 

been impossible to give relief to anybody 

falling in the category. When the Award 

mentioned the category it, as good as, 

named every one who was covered by the 

category and hence the enquiry, which 

was necessary, became limited only to the 

clerks' identity and did not extend either 

to a new investigation as to their rights or 

the Bank's liability to them. Both the latter 

had been declared and provided for in the 

Award and the Labour Court did not have 

to investigate the same. Essentially, 

therefore, the assay of the Labour Court 

was in the nature of a function of a court 

in execution proceedings and hence it was 

held that the Labour Court had 

jurisdiction to determine, by an incidental 

enquiry, whether the four clerks came in 

the category which was entitled to the 

special allowance. 
  15. It is, however, interesting to 

note that in the same case the Court at 

page 156 gave illustrations as to what 

kinds of claim of a workman would fall 

outside the scope of Section 33-(C)(2). It 

was pointed out that a workman who is 

dismissed by his employer would not be 

entitled to seek relief under Section 33-

(C)(2) by merely alleging that, his 

dismissal being wrongful, benefit should 

be computed on the basis that he had 

continued in service. It was observed: 
  "His ... dismissal may give rise 

to an industrial dispute which may be 

appropriately tried, but once it is shown 

that the employer has dismissed ... him, a 

claim that the dismissal ... is unlawful 

and, therefore, the employee continues to 

be the workman of the employer and is 

entitled to the benefits due to him under a 

pre-existing contract, cannot be made 

under Section 33-(C)(2)". By merely 

making a claim in a loaded form the 

workmen cannot give the Labour Court 

jurisdiction under Section 33-(C)(2). The 

workman who has been dismissed would 

no longer be in the employment of the 

employer. It may be that an industrial 

tribunal may find on an investigation into 

the circumstances of the dismissal that the 

dismissal was unjustified. But when he 

comes before the Labour Court with his 

claim for computation of his wages under 

Section 33-(C)(2) he cannot ask the 

Labour Court to disregard his dismissal 

as wrongful and on that basis compute his 

wages. In such cases, a determination as 

to whether the dismissal was unjustified 

would be the principal matter for 

adjudication, and computation of wages 

just consequential upon such 

adjudication. It would be wrong to 

consider the principal adjudication as 

'incidental' to the computation. Moreover, 

if we assume that the Labour Court had 

jurisdiction to make the investigation into 

the circumstances of the dismissal, a very 

anomalous situation would arise. The 
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Labour Court after holding that the 

dismissal was wrongful would have no 

jurisdiction to direct reinstatement under 

Section 33-(C)(2). And yet if the 

jurisdiction to compute the benefit is 

conceded it will be like conceding it 

authority to pass orders awarding wages 

as many times as the workman comes 

before it without being reinstated. 

Therefore, the Labour Court exercising 

jurisdiction under Section 33-(C)(2) has 

got to be circumspect before it undertakes 

an investigation, reminding itself that any 

investigation it undertakes is, in a real 

sense, incidental to its computation of a 

benefit under an existing right, which is 

its principal concern. 
  
 20.  In the case of Muncipal 

Corporation of Delhi Vs. Ganesh Razak 

and another5, the respondents who were 

daily rated/causal workers, initiated 

proceedings under Section 33-C (2), 

claiming that they were doing the same 

kind of work as regular employees and 

were therefore entitled to the same pay as 

regular employees on the principle of 

"equal pay for equal work". The Labour 

Court allowed their claim and writ 

petitions filed there against were 

dismissed. In appeals by special leave, the 

Supreme Court after referring to the 

various judgments on the issue, held that 

the Labour Court cannot adjudicate the 

dispute of entitlement or the basis of 

claim of the workmen and it could only 

interpret the award or settlement on which 

the claim is based its jurisdiction being 

like that of an executing court. The 

relevant observations made in the 

judgment are being extracted below. 
  
  "12 ........where the very basis of 

the claim or the entitlement for the 

workmen to a certain benefit is disputed, 

there being no earlier adjudication or 

recognition thereof by the employer, the 

dispute relating to entitlement is not 

incidental to the benefit claimed and is, 

therefore, clearly outside the scope of a 

proceeding under Section 33-C(2) of the 

Act.The Labour Court has no jurisdiction 

to first decide the workmen's entitlement 

and then proceed to compute the benefit 

so adjudicated on that basis in exercise of 

its power under Section 33-C(2) of the 

Act. It is only when the entitlement has 

been earlier adjudicated or recognised by 

the employer and thereafter for the 

purpose of implementation or 

enforcement thereof some ambiguity 

requires interpretation that the 

interpretation is treated as incidental to 

the Labour Court's power under Section 

33-C(2) like that of the Executing Court's 

power to interpret the decree for the 

purpose of its execution." 
  
 21.  Observations to a similar effect 

were made in State Bank of India Vs. 

Ram Chandra Dubey and Ors.6, which 

was a case where the Industrial Tribunal 

had ordered for reinstatement but the 

award was silent with regard to payment 

of back wages. The workmen filed an 

application under Section 33-C (2) 

whereupon an order was passed by the 

Tribunal-cum-Labour Court allowing the 

application and computing the amounts 

payable to the workmen by way of back 

wages. Upon the matter being taken up to 

the Supreme Court the order passed by 

the Labour Court as affirmed by the High 

Court was set aside and it was held that 

jurisdiction of Labour Court under 

Section 33-C (2) extends to computation 

of a pre-existing benefit or one flowing 

from a pre-existing right and not to 

computation of a benefit which is 

considered just and fair. The relevant 
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observations made in the judgment are as 

follows :- 
  
  "7.When a reference is made to 

an Industrial Tribunal to adjudicate the 

question not only as to whether the 

termination of a workman is justified or 

not but to grant appropriate relief, it 

would consist of examination of the 

question whether the reinstatement should 

be with full or partial back wages or 

none. Such a question is one of fact 

depending upon the evidence to be 

produced before the Tribunal. If after the 

termination of the employment, the 

workman is gainfully employed elsewhere 

it is one of the factors to be considered in 

determining whether or not reinstatement 

should be with full back wages or with 

continuity of employment. Such questions 

can be appropriately examined only in a 

reference. When a reference is made 

under Section 10 of the Act, all incidental 

questions arising thereto can be 

determined by the Tribunal and in this 

particular case, a specific question has 

been referred to the Tribunal as to the 

nature of relief to be granted to the 

workmen. 
  8.The principles enunciated in 

the decisions referred by either side can 

be summed up as follows: 
  Whenever a workman is entitled 

to receive from his employer any money 

or any benefit which is capable of being 

computed in terms of money and which he 

is entitled to receive from his employer 

and is denied of such benefit can 

approach Labour Court under Section 33-

C(2) of the Act. The benefit sought to be 

enforced under Section 33-C(2) of the Act 

is necessarily a pre-existing benefit or one 

flowing from a pre-existing right. The 

difference between a pre-existing right or 

benefit on one hand and the right or 

benefit, which is considered just and fair 

on the other hand is vital. The former falls 

within jurisdiction of Labour Court 

exercising powers under Section 33-C(2) 

of the Act while the latter does not. It 

cannot be spelt out from the award in the 

present case that such a right or benefit 

has accrued to the workman as the 

specific question of the relief granted is 

confined only to the reinstatement without 

stating anything more as to the back 

wages. Hence that relief must be deemed 

to have been denied, for what is claimed 

but not granted necessarily gets denied in 

judicial or quasi-judicial proceeding. 

Further when a question arises as to the 

adjudication of a claim for back wages all 

relevant circumstances which will have to 

be gone into, are to be considered in a 

judicious manner. Therefore, the 

appropriate forum wherein such question 

of back wages could be decided is only in 

a proceeding to whom a reference under 

Section 10 of the Act is made. To state 

that merely upon reinstatement, a 

workman would be entitled, under the 

terms of award, to all his arrears of pay 

and allowances would be incorrect 

because several factors will have to be 

considered, as stated earlier, to find out 

whether the workman is entitled to back 

wages at all and to what extent. 

Therefore, we are of the view that the 

High Court ought not to have presumed 

that the award of the Labour Court for 

grant of back wages is implied in the 

relief of reinstatement or that the award 

of reinstatement itself conferred right for 

claim of back wages." 

  
 22.  Reiterating a similar view in the 

case of State of U.P. and another Vs. 

Brijpal Singh7 it was held that the 

difference between a pre-existing right or 

benefit and one which is considered just 
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and fair is vital, and it is not competent 

for Labour Court exercising jurisdiction 

under Section 33-C (2) to entertain a 

claim which is not based on an existing 

right but which may appropriately be 

subject matter of an industrial dispute. 

Referring to the earlier judgments on the 

point it was held as follows :- 
  
  "13. Thus, it is clear from the 

principle enunciated in the above 

decisions that the appropriate forum 

where question of back wages could be 

decided is only in a proceeding before a 

forum to whom a reference under Section 

10 of the Act is made. Thereafter, the 

Labour Court, in the instant case, cannot 

arrogate to itself the functions of an 

Industrial Tribunal and entertain the 

claim made by the respondent herein 

which is not based on an existing right but 

which may appropriately be made the 

subject-matter of an industrial dispute in 

a reference under Section 10 of the ID 

Act. Therefore, the Labour Court had no 

jurisdiction to adjudicate the claim made 

by the respondent herein under Section 

33-C(2) of the ID Act in an undetermined 

claim and until such adjudication is made 

by the appropriate forum, the respondent 

workman cannot ask the Labour Court in 

an application under Section 33-C(2) of 

the ID Act to disregard his dismissal as 

wrongful and on that basis to compute his 

wages............" 
  
 23.  In the case of U.P. State Road 

Transport Corporation Vs. Birendra 

Bhandari8, a claim petition filed for 

payment of arrears relating to difference 

of salary, leave encashment, DA arising 

out of recommendations of 5th Pay 

Commission, was accepted by the Labour 

Court and a direction was made for 

payment within a period of two months. 

The said order was affirmed by the High 

Court in the writ petition. Upon a 

challenge being raised, it was held that 

Section 33-C (2) was not applicable as 

there was no pre-existing benefit or right 

available to the workman in this case and 

the orders passed by the Labour Court and 

High Court were set aside. 
  
 24.  The question of maintainability 

of an application claiming overtime 

allowance, under Section 33-C (2), where 

the said claim was disputed by the 

employer came up for consideration in the 

case of Union of India and another Vs. 

Kankuben (Dead) by LRS. and others9, 

and after discussing the case law on the 

point the said application was held to be 

not maintainable. 
  
 25.  In National Textiles 

Corporation (Uttar Pradesh), Kanpur 

Versus Presiding Officer, IV Labour 

Court, Kanpur, and another10, where a 

similar claim, as in the present case, had 

been raised by the workmen claiming 

difference of pay in respect of a higher 

post, this Court held that entitlement to a 

particular post can only be adjudicated in 

a reference made under Section 10 of the 

Industrial Disputes Act, 1947, and such a 

claim could not be entertained under 

Section 33-C (2). The relevant 

observations made in the judgment are as 

follows :- 
  
  "5. The right to money which is 

sought to be calculated or the benefit 

which is sought to be computed under S. 

33-C(2) must be an existing one, that is to 

say, already adjudicated upon or 

provided for and must arise in the course 

of and in relation to the relationship 

between the workman and his employer. 

The Labour Court cannot entertain a 
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claim which is not an existing right and 

which could be made the subject-matter of 

an industrial dispute in a reference under 

S. 10 of the Act. Where the very basis of 

the claim or the entitlement of the 

workman to a certain benefit is disputed 

and there being no earlier adjudication or 

recommendation thereof by the employer, 

a dispute relating to such entitlement 

which is not incidental to the benefit 

claimed would be clearly outside the 

scope of S. 33-C(2) of the Act. 
  In Tara v. Director, Social 

Welfare, [(1998) 8 S.C.C. 671], the 

Supreme Court held that the status and 

nature of employment of the workman 

being disputed could not be adjudicated 

in an application under S. 33-C(2) unless 

there was a prior adjudication on merit. 
  6. In the present case, the claim 

of the workman is one of the entitlement 

on the post of cashier and consequently 

the benefit arising out of it. The 

entitlement on a particular post can only 

be adjudicated under S. 4-K of the U.P. 

Industrial Disputes Act or under S. 10 of 

the Industrial Disputes Act. This type of 

claim cannot be adjudicated under S. 33-

C(2) of the Act. Consequently, the 

impugned order of the Labour Court 

passed under S. 33-C(2) cannot be 

sustained and is quashed. The writ 

petition is allowed." 
  
 26.  The legal position which thus 

emerges is that the benefit which can be 

enforced under Section 33-C (2) must be 

a pre-existing benefit or one flowing from 

pre-existing right, and in an application 

filed under the said provision, relief can 

be granted only if the right had been 

recognized already and the benefits flow 

from such recognition and not otherwise. 

The Labour Court's jurisdiction under 

Section 33-C (2) is only in respect of 

computation of the monetary benefit 

which a workman is entitled to receive 

from the employer and powers can be 

exercised only in a case where the 

entitlement to the claim is not disputed. In 

a case where the claim of the workman 

involves adjudication of a dispute, the 

Labour Court cannot assume jurisdiction 

to first determine the entitlement and then 

to make the computation. 
  
 27.  It may thus be inferred that an 

application filed for computation of 

difference of wages in respect of a claim 

for a promotional post, in the absence of 

any promotion having been granted, 

would essentially involve adjudication of 

a dispute regarding entitlement, which 

would be beyond the scope of the 

jurisdiction of the Labour Court under 

Section 33-C (2) of the Industrial 

Disputes Act, 1947, and would not be 

maintainable. 
  
 28.  In view of the foregoing 

discussion, the claim sought to be raised 

in the present case for computation of an 

amount which would have been 

admissible to the petitioner had he been 

granted promotion to the higher post, 

would not fall within the ambit and scope 

of the powers under Section 33-C (2). The 

claim being not based on any pre-existing 

benefit or flowing from pre-existing right, 

the necessary preconditions for invocation 

of powers of the Labour Court under 

Section 33-C (2) did not exist, and as such 

the Labour Court has rightly rejected the 

claim. 
  
 29.  Counsel for the petitioner has 

not been able to point out any material 

error or infirmity in the order passed by 

the Labour Court so as to warrant 

inference. 
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 30.  The writ petition is devoid of 

merits and is accordingly dismissed.  
---------- 
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A. Urban Land (Ceiling and Regulation) 
Act, 1976 - Section 3, 4 and Section 

10(3) - if after notification u/s 10(3), the 
land is vested in the State Government, 
but possession not taken, the entire 

proceeding stands lapsed.     
 
Held-: If after the notification under sub-

section (3) of Section 10 of the Act, 1976 the 
land is vested in the State Government but the 
possession has not been taken by the State 
Government or an officer nominated by the 

State Government or the competent authority, 
then in that event the proceedings shall be 
lapsed. However, the compensation paid to the 

land owner shall be got refunded. (Para 36) 
 
B. Urban Land (Ceiling and Regulation) 
Act, 1976 - Section 10 (5) & 10 (6) - In 

any view of the matter, if the possession 
has not been taken in terms of Sections 

10(5) and 10(6) of the Act, the 
petitioners are entitled for the benefit 

under Sections 3 and 4 of the Repeal Act. 
We find that the ceiling proceeding stood 
lapsed and the petitioners are entitled to 

land in question which has been declared 
surplus. If the claim of the Saharanpur 
Development Authority that it has raised 

construction over the land in question is 
correct, it would be open to the 
petitioners to take recourse to such 
remedy which is available under the law. 

                                                     (Para 45) 
 
Writ Petition allowed (E-9) 
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 1.  The petitioners have instituted 

this writ proceedings for issuance of a 

writ of mandamus directing the 

respondents not to compel them to 

handover the possession of the land, 

which is said to be declared surplus under 

the provisions of the Urban Land (Ceiling 

and Regulation) Act, 1976 (for short Act 

No. 33 of 1976)1. They claim to be true 

and actual owner of this land.  
  
 2.  The facts which emerge from the 

material on the record are that the 

petitioners claim to be owner of Plot Nos. 

250, 251 and 283M situated in Village Chak 

Adampur, district Saharanpur. A proceeding 

under the Act, 1976 was initiated against the 

father of the petitioners, Yusuf, for 

declaration of the surplus land. The 

petitioners' father had filed a statement 

under sub-section (1) of Section 6 of the 

Act, 1976. On the basis of the said 

statement Case/ Suit No. 2201/1976, State 

v. Yusuf, was registered. A statement under 

sub-section (3) of Section 8 of the Act, 1976 

was issued on 06th November, 1978, 

wherein total 8196.80 square meters land 

was proposed to be surplus inclusive of 

2000 square meters land from Khasra Nos. 

250, 251 and 283 and accordingly, by 

excluding said 2000 square meters of land, 

only 6196.80 square meters of land was 

proposed to be declared surplus. The said 

statement is said to be served upon the 

tenure holder on 30th November, 1978 

through the process server. In response 

thereto, the petitioners' father had filed an 

objection on 12th December, 1978. The 

Prescribed Authority passed an order on 

27th November, 1980 under sub-section (4) 

of Section 8 of the Act, 1976 and the final 

statement under Section 9 of the Act, 1976 

was issued on 02nd April, 1981. It is stated 

that it was served on the tenure holder on 

06th April, 1981. Thereafter the matter was 

sent for publication in the Government 

Gazette in terms of sub-section (1) of 

Section 10 and sub-section (3) of Section 10 

of the Act, 1976 on 28th February, 1983 

and 18th December, 1986 respectively. 

After the notification, a notice under Sub-

section (5) of Section 10 of the Act, 1976 

was issued on 29th October, 1987 calling 

upon the tenure holder to surrender the 

possession. This notice is alleged to be 

served upon the tenure holder personally by 

process server on 20th November, 1987. 

The State claimed that the possession has 

been taken pursuant to the said notice under 

sub-section (5) of Section 10 of the Act, 

1976 on 31st November, 1987, the name of 

the State Government has been recorded in 

the revenue record on 06th March, 1993 and 

the surplus land has been handed over to the 

Saharanpur Development Authority, 

Saharanpur on 29th June, 2002.  
  
 3.  It is asserted by the petitioners 

that they are still in physical and 

cultivatory possession of the land which 
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has been declared surplus. The petitioners 

have also averred that no notice under 

sub-section (5) of Section 10 of the Act, 

1976 was issued to the petitioners and 

they have never signed any document 

regarding the delivery of possession. It is 

also averred that no forceful possession 

under the provisions of sub-section (6) of 

Section 10 of the Act, 1976 was taken by 

the State from the petitioners or actual 

tenure holder (father of the petitioners). 

The petitioners have also averred that they 

have not received any compensation of 

the land, which has been declared surplus. 

It is further stated that for the first time 

the name of the State Government was 

mutated in the revenue records on 06th 

February, 2008, after about ten years of 

coming into force of the Urban Land 

(Ceiling and Regulation) Repeal Act, 

1999 (Act 15 of 1999)2. It is stated that 

the State Government is alleged to have 

transferred the land in favour of the 

Saharanpur Development Authority on 

29th January, 2002, much after coming 

into force of the Repeal Act. In the 

Dakhalnama it is clearly recorded that the 

land is agricultural land, which shows that 

at the time of handing over possession to 

the Saharanpur Development Authority 

the land was not an urban land and it was 

agricultural land. The petitioners claim 

that they are still in possession.  
  
 4.  It is stated that under Section 2(o) 

of the Act, 1976 the "urban land" is 

defined, it does not include the land which 

is mainly used for the purpose of 

agriculture. Section 2(q) also provides 

"vacant land", not being land mainly for 

the purpose of agriculture.  
  
 5.  Counter affidavits have been filed 

on behalf of the State authorities and the 

Saharanpur Development Authority.  

 6.  The stand taken in the counter 

affidavit of the State is that after the 

publication in the Government gazette 

under sub-section (1) of Section 10 and 

sub-section (3) of Section (10) of the Act, 

1976 the land vests in the State 

Government. Thereafter a notice under 

sub-section (5) of Section 10 of the Act, 

1976 was issued on 29th October, 1987 

and the same was served upon the tenure 

holder through the process server 

personally on 20th November, 1987. It is 

further stated that after adopting all the 

proceedings according to law on the 

aforesaid declared surplus land, the 

possession was taken by the State on 31st 

November, 1987 and thereafter the 

aforesaid surplus land has been handed 

over to the Saharanpur Development 

Authority on 29th January, 2002 for 

construction of Awas Yojna. In support of 

the fact that the possession has already 

been taken much before the Repeal Act 

came into force, a xerox copy of the 

possession order/ letter dated 31st 

November, 1987 is annexed along with 

the counter affidavit.  

  
 7.  In the counter affidavit filed on 

behalf of the Saharanpur Development 

Authority it is stated that the stand taken 

by the tenure holder Yusuf in his 

application dated 12th December, 1978 

that his land be exempted under Section 

20 of the Act, 1976 on the ground that the 

disputed land was being used for the 

agricultural purpose, was not found 

correct whereas the competent authority 

has found that the disputed land was not 

agricultural land. It is stated that after the 

land was declared surplus by the 

competent authority on 27th November, 

1980, the notifications under sub-sections 

(1) and (3) of Section 10 of the Act, 1976 

were made on 24th February, 1983 and 
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04th December, 1986 respectively. Thus, 

the disputed land stood vested in the State 

Government. It is stated that notice under 

sub-section (5) of Section 10 of the Act, 

1976 was issued to the tenure holder on 

01st October, 1987, which was served 

upon him and pursuant thereto the 

possession memo was prepared on 31st 

November, 1987. The said Dakhalnama is 

on the record as CA-5 to the counter 

affidavit. Later, the State Government has 

transferred the property to the Saharanpur 

Development Authority on 29th January, 

2002 for being utilized in its residential 

schemes. Subsequent transfer/ possession 

memo dated 29th January, 2002 was 

executed by the Revenue Inspector, 

Saharanpur (as representative of the Zila 

Adhikari, Saharanpur), Tehsildar 

Saharanpur, Surveyor Urban Land Ceiling 

and Junior Engineer Saharanpur 

Development Authority (as representative 

of the Vice-Chairman of the Saharanpur 

Development Authority). The said 

possession memo is on the record as 

annexure-CA-6 to the counter affidavit.  
  
 8.  We have heard Sri Madhusudan 

Dixit, learned counsel for the petitioners, 

learned Standing Counsel and learned 

counsel for the Saharanpur Development 

Authority.  

  
 9.  Sri Madhusudan Dixit, learned 

counsel for the petitioners, submitted that 

the proceedings stood abated in terms of 

Section 3 of the Repeal Act. It is 

submitted that the expression "deemed to 

have acquired" or "deemed to have 

vested" would not be applicable if the 

State fails to establish that the actual 

possession has been taken in terms of sub-

section (5) of Section 10 and sub-section 

(6) of Section 10 of the Act, 1976. He 

submitted that in terms of the notice 

issued under sub-section (5) of Section 10 

of the Act, 1976 the tenure holder has not 

handed over possession to the Collector, 

which is evident from the material on the 

record. He further submitted that from the 

pleadings of the respondents in their 

counter affidavits it is clear that recourse 

to sub-section (6) of Section 10 of the 

Act, 1976 has not been taken as there is 

no pleading in the counter affidavits that 

forcible possession has been taken under 

sub-section (6) of Section 10 of the Act, 

1976. Moreover, the State has failed to 

point out any document in the original 

record showing taking over the forcible 

possession.  
  
 10.  Sri Dixit has drawn our attention 

to the Dakhalnama and the averments 

made in the counter affidavits filed on 

behalf of the State and the Saharanpur 

Development Authority that the 

possession has been taken on 31st 

November, 2002, which is non-existent 

date on calender and the repeated 

reference of the said date not only in the 

original records but also in the affidavits 

filed on behalf of both the respondents 

clearly demonstrate that the documents 

showing possession is a paper work in the 

office of the concerned respondent. He 

has further pointed out that it is not the 

case of the respondents that tenure holder 

voluntarily surrendered the possession. 

Thus, it was imperative that the 

possession should have been taken in 

terms of sub-section (6) of Section 10 of 

the Act, 1976 and there is no pleading in 

the affidavits of the respondents that 

forcible possession from the tenure holder 

was taken.  
  
 11.  He further urged that from the 

memo of possession it is evident that the 

tenure holder was not present at the time 
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of delivery of possession and on the 

possession memo there is no signature of 

the tenure holder. This fact clearly shows 

that the petitioners have not given 

possession voluntarily pursuant to the 

notice issued under sub-section (5) of 

Section 10 of the Act, 1976. In view of 

the said facts, it is urged that the 

proceedings stood abated as the tenure 

holders are still in possession of the 

surplus land when the Repeal Act came 

into force.  
  
 12.  He urged that the notice under 

sub-section (5) of Section 10 of the Act, 

1976 was issued on 29th October, 1987 and 

is alleged to have been served upon Yusuf 

on 20th November, 1987 and the possession 

is taken on 31st November, 1987 i.e. before 

expiry of 30 days. Learned counsel for the 

petitioners asserted that the Directions, 

issued by the State Government under 

Section 35 of the Act, 1976, namely, The 

Uttar Pradesh Urban Land Ceiling (Taking 

of Possession, Payment of Amount and 

Allied Matters) Directions, 19833 has been 

completely ignored in taking the possession.  
  
 13.  He submitted that the petitioners' land 

is agricultural land as defined under Sections 

2(o) and 2(q) of the Act, 1976, which is evident 

from the possession memo dated 31st 

November, 1987 when land was alleged to be 

transferred to the Saharanpur Development 

Authority and it is recorded therein that land is 

agricultural land. It was sought to be urged that 

transfer of land to the Saharanpur Development 

Authority is no transfer in the eye of law 

because the State had not taken possession in 

accordance with law, therefore, it had no 

authority to transfer it in favour of the 

Saharanpur Development Authority.  
  
 14.  Sri Dixit has placed reliance on 

the judgments of the Supreme Court in 

the case of State of Uttar Pradesh v. 

Hari Ram4; Special Leave Petition (C) 

No. 16582 of 2014 decided with Special 

Leave Petition (C) No. 38922 of 2013, 

State of U.P. and another v. Vinod 

Kumar Tripathi and others, on 19th 

January, 2016; and the judgments of this 

Court in State of U.P. and another v. 

Nek Singh5; Ram Chandra Pandey v. 

State of U.P. and others6; Ehsan v. 

State of U.P. and another7; Lalji v. 

State of U.P. and others8; and Yasin 

and others v. State of U.P. and others9.  
  
 15.  We had summoned the original 

record as there was serious dispute with 

regard to taking over of physical 

possession of the surplus land. We have 

perused the original records. Possession 

memo is dated 31(Sic) November, 1987. 

One Sarjeet Singh, Bhulekh Nirikshak, 

and the Lekhpal of the area have taken the 

possession. Petitioners or their father did 

not sign on the possession memo. There is 

no explanation in counter affidavits filed 

by the respondents on this aspect.  
  
 16.  We have pointed out to the 

learned Standing Counsel that in the 

original dakhalnama the date has been 

mentioned as 31st November, 1987, 

which is apparently incorrect as the month 

of November is always of 30 days. 

Learned Standing Counsel has not taken a 

stand that it was a typographical error. 

Moreover, in both the counter affidavits 

filed by the State authorities and the 

Saharanpur Development Authority the 

same date has been mentioned in several 

paragraphs of the affidavits. Hence, there 

is no stand taken by the respondents that 

the said date appears to be recorded 

inadvertently or it is a typographical error. 

Even at this stage learned Standing 

Counsel has not tried to explain this 
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apparent error. Hence, we are not in a 

position to treat the obvious mistake as 

typographical or inadvertent mistake.  

  
 17.  Learned Standing Counsel 

submitted that after the notifications 

under sub-section (1) and sub-section (3) 

of Section 10 of the Act, 1976 the land 

stood vested in the State Government and 

a notice was served upon the petitioners 

under sub-section (5) of Section 10 of the 

Act, 1976 personally by the process 

server on 20th November, 1987 and 

thereafter on 31st November, 1987 the 

possession has been taken. Hence, the 

proceedings cannot be said to be abated 

under the Repeal Act.  
  
 18.  Learned Standing Counsel has 

placed reliance on the judgments of the 

Supreme Court in the cases of State of 

Assam v. Bhaskar Jyoti Sarma and 

others10 and State of U.P. and others v. 

Surendra Pratap and others11, and 

judgment of this Court in Shiv Ram 

Singh v. State of U.P. and others12.  
  
 19.  Learned counsel for the 

Saharanpur Development Authority has 

adopted the submissions of learned 

Standing Counsel.  
  
 20.  It is apposite at this stage to set 

out relevant provisions of the Acts and the 

executive orders issued from time to time.  

  
 21.  Section 2(o) of the Act, 1976 

defines "urban land" and Section 2(q) 

defines "vacant land". Section 6 of the 

Act, 1976 provides that owner of the land 

shall submit a statement giving detail of 

the vacant land. Section 8(1) enjoins that 

the competent authority shall get a survey 

of the land conducted and on the basis of 

the said survey a draft statement under 

sub-section (3) of Section 8 of the Act, 

1976 was required to be served upon the 

land owner calling for objection to the 

said statement within thirty days and the 

order is passed under sub-section (4) of 

Section 8 of the Act, 1976 and later a 

notification is issued under sub-section 

(1) of Section 10 for publication in the 

Gazette giving particulars of the vacant 

land. Thereafter another notice is 

published stating that the land shall be 

deemed to have been vested on the 

Government free from all encumbrances. 

Thereafter a notice under sub-section (5) 

of Section 10 of the Act, 1976 is issued 

calling upon the land owner to hand over 

possession of the land declared surplus. If 

the land owner fails to handover the 

possession voluntarily in response to the 

aforementioned notice, sub-section (6) of 

Section 10 of the Act, 1976 confers a 

power upon the competent authority to 

take forceful possession. For the sake of 

convenience, Sections 2(o), 2(q) and sub-

sections (5) and (6) of Section 10 of the 

Act, 1976 are reproduced hereunder:  
  
  "2(o) "urban land" means,--  
  (i) any land situated within the 

limits of an urban agglomeration and 

referred to as such in the master plan; or  
  (ii) in a case where there is no 

master plan, or where the master plan 

does not refer to any land as urban land, 

any land within the limits of an urban 

agglomeration and situated in any area 

included within the local limits of a 

municipality (by whatever name called), a 

notified area committee, a town area 

committee, a city and town committee, a 

small town committee, a cantonment 

board or a panchayat,  
  but does not include any such 

land which is mainly used for the purpose 

of agriculture.  
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  Explanation.--For the purpose 

of this clause and clause (q),--  
  (A) "agriculture" includes 

horticulture, but does not include--  
  (i) raising of grass, 
  (ii) dairy farming,  
  (iii) poultry farming, 
  (iv) breeding of live-stock, and  
  (v) such cultivation, or the 

growing of such plant, as may be 

prescribed;  
  (B) land shall not be deemed to 

be used mainly for the purpose of 

agriculture, if such land is not entered in 

the revenue or land records before the 

appointed day as for the purpose of 

agriculture:  
  Provided that where on any 

land which is entered in the revenue or 

land records before the appointed day as 

for the purpose of agriculture, there is a 

building which is not in the nature of a 

farm-house, then, so much of the extent of 

such land as is occupied by the building 

shall not be deemed to be used mainly for 

the purpose of agriculture:  
  Provided further that if any 

question arises whether any building is in 

the nature of a farm-house, such question 

shall be referred to the State Government 

and the decision of the State Government 

thereon shall be final;  
  (C) Notwithstanding anything 

contained in clause (B) of this 

Explanation, land shall not be deemed to 

be mainly used for the purpose of 

agriculture if the land has been specified 

in the master plan for a purpose other 

than agriculture;"  
  "2(q) "vacant land" means land, 

not being land mainly used for the 

purpose of agriculture, in an urban 

agglomeration, but does not include--  
  (i) land on which construction 

of a building is not permissible under the 

building regulations in force in the area 

in which such land is situated;  
  (ii) in an area where there are 

building regulations, the land occupied by 

any building which has been constructed 

before, or is being constructed on, the 

appointed day with the approval of the 

appropriate authority and the land 

appurtenant to such building; and  
  (iii) in an area where there are 

no building regulations, the land occupied 

by any building which has been 

constructed before, or is being 

constructed on, the appointed day and the 

land appurtenant to such building:  
  Provided that where any person 

ordinarily keeps his cattle, other than for 

the purpose of dairy farming or for the 

purpose of breeding of live-stock, on any 

land situated in a village within an urban 

agglomeration (described as a village in 

the revenue records), then, so much extent 

of the land as has been ordinarily used for 

the keeping of such cattle immediately 

before the appointed day shall not be 

deemed to be vacant land for the purposes 

of this clause."  
  "10(5) Where any vacant land is 

vested in the State Government under sub-

section (3), the competent authority may, by 

notice in writing, order any person who may 

be in possession of it to surrender or deliver 

possession thereof to the State Government 

or to any person duly authorised by the State 

Government in this behalf within thirty days 

of the service of the notice."  
  "10(6) If any person refuses or 

fails to comply with an order made under 

sub-section (5), the competent authority 

may take possession of the vacant land or 

cause it to be given to the concerned State 

Government or to any person duly 

authorised by such State Government in 

this behalf and may for that purpose use 

such force as may be necessary.  



2 All.                                   Gayur & Anr. Vs State of U.P. & Ors.  1717 

  Explanation.--In this section, in 

sub-section (1) of section 11 and in 

sections 14 and 23, "State Government", 

in relation to--  
  (a) any vacant land owned by 

the Central Government, means the 

Central Government;  
  (b) any vacant land owned by 

any State Government and situated in the 

Union territory or within the local limits 

of a cantonment declared as such under 

section 3 of the Cantonments Act, 1924 (2 

of 1924), means that State Government."  
  
 22.  Section 11 of the Act, 1976 

enjoins that compensation shall be paid to 

the land owner.  
  
 23.  In exercise of the powers under 

Section 35 of the Act, 1976 the State 

Government issued the Directions, 1983 

known as The Uttar Pradesh Urban Land 

Ceiling (Taking of Possession, Payment 

of Amount and Allied Matters) 

Directions, 1983 (Directions issued by the 

State Government under Section 35 of the 

Act, 1976) which is reproduced below:  
  
  "The Uttar Pradesh Urban Land 

Ceiling (Taking of Possession, Payment of 

Amount and Allied Matters) Directions, 

1983 (Directions issued by the State 

Government under Section 35 of 1976 

Act):  
  "In exercise of the powers under 

Section 35 of the Urban Land (Ceiling 

and Regulation) Act, 1976 (Act No.33 of 

1976), the Governor is pleased to issue 

the following directions relating to the 

powers and duties of the competent 

authority in respect of amount referred to 

in Section 11 of the aforesaid Act to the 

person or persons entitled thereto:  
  1. Short title, application and 

commencement.-- These Directions may 

be called the Uttar Pradesh Urban Land 

Ceiling (Taking of Possession, Payment of 

Amount and Allied Matters) Directions, 

1983  
  (2) The provisions contained in 

this direction shall be subjected to the 

provisions of any directions or rules or 

orders issued by the Central Government 

with such directions or 
 rules or orders.  
  (3) They shall come into force 

with effect from the date of publication in 

the gazette.  
  2. Definitions.--* * *  
  3. Procedure for taking 

possession of vacant land in excess of 

ceiling limit.--(1) The competent 

authority will maintain a register in Form 

No.ULC -1 for each case regarding which 

notification under sub-section (3) of 

Section 10 of the Act is published in the 

gazette.  
  4. (1) * * *  
  (2) An order in Form No. ULC-

II will be sent to each land holder as 

prescribed under sub-section (5) of 

Section 109 of the Act and the date of 

issue and service of the order will be 

entered in Column 8 of Form No. ULC-I.  
  (3) On possession of the excess 

vacant land being taken in accordance 

with the provisions of sub-section (5) or 

sub-section (6) of Section 10 of the Act, 

entries will be made in a register in Form 

ULC-III and also in Column 9 of the 

Form No. ULC-1. The competent 

authority shall in token of verification of 

the entries, put his signatures in Column 

11 of Form No. ULC-1 and Column 10 of 

Form No. ULC-III.  
  Form No. ULC-1  
  Register of notice under 

Sections 10(3) and 10(5)  
1 2 3 4 5 6 7 8 9 10 11 
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  Form No. ULC-II  
   Notice order under Section 

10(5)  
   [See clause (2) of Direction 

(3)]  
              In the court of competent 

authority  
  U.L.C. ...............  
  No..................... Date 

..................  
  Sri/Smt............................... T/o 

.........................  
  In exercise of the powers vested 

under Section 10(5) of the Urban Land 

(Ceiling and Regulation) Act, 1976 (Act 

No.33 of 1976), you are hereby informed 

that vide Notification No....... dated ..... 

under Section 10(1) published in Uttar 

Pradesh Gazette dated ...... following land 

has vested absolutely in the State free 

from all encumbrances as a consequence 

Notification under Section 10(3) 

published in Uttar Pradesh Gazette dated 

....... Notification No......... dated .... With 

effect from .......... you are hereby ordered 

to surrender or deliver the possession of 

the land to the Collector of the District 

Authorised in this behalf under 

Notification No.324/II-27- U.C.77 dated 

February 9, 1977, published in the 

gazette, dated March 12, 1977, within 

thirty days from the date of receipt of this 

order otherwise action under sub-section 

(6) of Section 10 of the Act will follow.  
    Description of vacant 

land  
Location  Khasra No. 

identification  
 

Area Remarks 

1 2 3 4 

      Competent 

Authority  
  ...............................  
  No. ....................…    

 Dated.............................  
 

  Copy forwarded to the Collector 

............ with the request that action for 

immediate taking over of the possession of 

the above detailed surplus land and its 

proper maintenance may, kindly be taken 

an intimation be given to the undersigned 

along with the copy of certificate to verify.  
  Competent Authority  
  ..............................."  

  
 24.  The Act, 1976 was repealed by 

the Parliament pursuant to the resolutions 

passed by the State Legislatures of 

Haryana and Punjab empowering the 

Parliament to repeal the Act, 1976 in 

those States. Accordingly, the Urban 

Land (Ceiling and Regulation) Repeal 

Act, 1999 (Act 15 of 1999) was passed by 

the Parliament. Subsequently, it was open 

to the other States also to adopt the 

Repeal Act by resolution and accordingly, 

the Act, 1976 would stand repealed in 

such State from the date of adoption of 

the Repeal Act. In the State of Uttar 

Pradesh, the Repeal Act was adopted on 

18th March, 1999. Sub-section (2) of 

Section 3 of the Repeal Act provides that 

if the possession has not been taken, the 

proceeding under the Act, 1976 shall 

stand abated. For convenience, Section 3 

of the Repeal Act is reproduced as under:  
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  "3. Saving.-- (1) The repeal of 

the principal Act shall not affect--  
  (a) the vesting of any vacant 

land under sub-section 10, possession of 

which has been taken over by the State 

Government or any person duly 

authorized by the State Government in 

this behalf or by the competent authority;  
  (b) the validity of any order 

granting exemption under sub-section (1) 

of Section 20 or any action taken 

thereunder, notwithstanding any judgment 

of any court to the contrary;  
  (c) any payment made to the 

State Government as a condition for 

granting exemption under sub-section (1) 

of Section 20.  
  (2) Where--  
  (a) any land is deemed to have 

vested in the State Government under sub-

section (3) of Section 10 of the principal 

Act but possession of which has not been 

taken over by the State Government or 

any person duly authorized by the State 

Government in this behalf or by the 

competent authority; and  
  (b) any amount has been paid 

by the State Government with respect to 

such land  
  then, such land shall not be 

restored unless the amount paid, if any, 

has been refunded to the State 

Government."  
  
 25.  The only question which falls for 

determination is whether the possession 

taken by the respondents-State 

functionaries on 31st November, 1987 is a 

valid and legal and in case it is found that 

the said possession was illegal and void, 

in that event whether the proceedings 

shall stand abated in terms of Section 3 of 

the Repeal Act or not. An ancillary 

question also arises as to whether the 

possession can be taken by the Revenue 

Inspector and the Lekhpal as 

representative of the District Magistrate.  
  
 26.  The Supreme Court in the case 

of Hari Ram (supra) went elaborately 

into all implications of the statutory 

provisions and the directions issued by the 

State of U.P., wherein detailed procedures 

have been laid down for taking possession 

of surplus land. It is worthwhile to 

mention that the Directions, 1983 has 

statutory flavour as it has been issued 

under Section 35 of the Act, 1976. In the 

said case, the Supreme Court has held as 

under:  
  
  "30. Vacant land, it may be 

noted, is not actually acquired but 

deemed to have been acquired, in that 

deeming things to be what they are not. 

Acquisition, therefore, does not take 

possession unless there is an indication to 

the contrary. It is trite law that in 

construing a deeming provision, it is 

necessary to bear in mind the legislative 

purpose. The purpose of the Act is to 

impose ceiling on vacant land, for the 

acquisition of land in excess of the ceiling 

limit thereby to regulate construction on 

such lands, to prevent concentration of 

urban lands in hands of few persons, so 

as to bring about equitable distribution. 

For achieving that object, various 

procedures have to be followed for 

acquisition and vesting. When we look at 

those words in the above setting and the 

provisions to follow such as sub-sections 

(5) and (6) of Section 10, the words 

"acquired" and "vested" have different 

meaning and content. Under Section 

10(3), what is vested is de jure possession 

not de facto, for more reasons than one 

because we are testing the expression on 

a statutory hypothesis and such an 

hypothesis can be carried only to the 
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extent necessary to achieve the legislative 

intent.  
  Voluntary surrender  
  31. The "vesting" in sub-section 

(3) of Section 10, in our view, means 

vesting of title absolutely and not 

possession though nothing stands in the 

way of a person voluntarily surrendering 

or delivering possession. The Court in 

Maharaj Singh v. State of U.P.13, while 

interpreting Section 117(1) of the U.P. 

Zamindari Abolition and Land Reforms 

Act, 1950 held that "vesting" is a word of 

slippery import and has many meaning 

and the context controls the text and the 

purpose and scheme project the 

particular semantic shade or nuance of 

meaning. The Court in Rajendra Kumar v. 

Kalyan14 held as follows: (SCC p. 114, 

para 28)  
  "28. ...We do find some 

contentious substance in the contextual 

facts, since vesting shall have to be a 

"vesting" certain. 'To "vest", generally 

means to give a property in.' (Per Brett, 

L.J. Coverdale v. Charlton15 : Stroud's 

Judicial Dictionary, 5th Edn. Vol. VI.) 

Vesting in favour of the unborn person 

and in the contextual facts on the basis of 

a subsequent adoption after about 50 

years without any authorization cannot 

however but be termed to be a contingent 

event. To 'vest', cannot be termed to be an 

executor devise. Be it noted however, that 

'vested' does not necessarily and always 

mean 'vest in possession' but includes 

'vest in interest' as well."  
  32. We are of the view that so 

far as the present case is concerned, the 

word "vesting" takes in every interest in 

the property including de jure possession 

and, not de facto but it is always open to a 

person to voluntarily surrender and 

deliver possession, under Section 10(3) of 

the Act.  

  33. Before we examine sub-

section (5) and sub-section (6) of Section 

10, let us examine the meaning of sub-

section (4) of Section 10 of the Act, which 

says that during the period commencing 

on the date of publication under sub-

section (1), ending with the day specified 

in the declaration made under sub-section 

(3), no person shall transfer by way of 

sale, mortgage, gift or otherwise, any 

excess vacant land, specified in the 

notification and any such transfer made in 

contravention of the Act shall be deemed 

to be null and void. Further, it also says 

that no person shall alter or cause to be 

altered the use of such excess vacant land. 

Therefore, from the date of publication of 

the notification under sub-section (1) and 

ending with the date specified in the 

declaration made in sub-section (3), there 

is no question of disturbing the possession 

of a person, the possession, therefore, 

continues to be with the holder of the 

land.  
  Peaceful dispossession  
  34. Sub-section (5) of Section 

10, for the first time, speaks of 

"possession" which says where any land 

is vested in the State Government under 

sub-section (3) of Section 10, the 

competent authority may, by notice in 

writing, order any person, who may be in 

possession of it to surrender or transfer 

possession to the State Government or to 

any other person, duly authorized by the 

State Government.  
  35. If de facto possession has 

already passed on to the State 

Government by the two deeming 

provisions under sub-section (3) to 

Section 10, there is no necessity of using 

the expression "where any land is vested" 

under sub-section (5) to Section 10. 

Surrendering or transfer of possession 

under sub-section (3) to Section 10 can be 
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voluntary so that the person may get the 

compensation as provided under Section 

11 of the Act early. Once there is no 

voluntary surrender or delivery of 

possession, necessarily the State 

Government has to issue notice in writing 

under sub-section (5) to Section 10 to 

surrender or deliver possession. Sub-

section (5) of Section 10 visualizes a 

situation of surrendering and delivering 

possession, peacefully while sub-section 

(6) of Section 10 contemplates a situation 

of forceful dispossession.  
  Forceful dispossession  
  36. The Act provides for forceful 

dispossession but only when a person refuses 

or fails to comply with an order under sub-

section (5) of Section 10. Sub-section (6) to 

Section 10 again speaks of "possession" 

which says, if any person refuses or fails to 

comply with the order made under sub-

section (5), the competent authority may take 

possession of the vacant land to be given to 

the State Government and for that purpose, 

force - as may be necessary - can be used. 

Sub-section (6), therefore, contemplates a 

situation of a person refusing or fails to 

comply with the order under sub-section (5), 

in the event of which the competent authority 

may take possession by use of force. Forcible 

dispossession of the land, therefore, is being 

resorted only in a situation which falls under 

sub-section (6) and not under sub-section (5) 

to Section 10. Sub-sections (5) and (6), 

therefore, take care of both the situations, i.e. 

taking possession by giving notice that is 

"peaceful dispossession" and on failure to 

surrender or give delivery of possession 

under Section 10(5), than "forceful 

dispossession" under sub-section (6) of 

Section 10."  
  
 27.  The same issue with regard to 

peaceful possession and forceful 

possession in terms of sub-sections (5) 

and (6) of Section 10 of the Act, 1976 has 

been elaborately considered again by the 

Supreme Court in the case of Gajanan 

Kamlya Patil v. Addl. Collector & 

Comp. Auth. & ors.16. The Supreme 

Court followed its earlier judgment in 

State of U.P. v. Hari Ram (supra). In 

this case the Supreme Court extensively 

quoted with approval Paragraphs-30 to 36 

of Hari Ram (supra). The relevant part 

of the judgment of Gajanan Kamlya 

Patil (supra) is extracted below:  
  
  "13. We have, therefore, clearly 

indicated that it was always open to the 

authorities to take forcible possession 

and, in fact, in the notice issued under 

Section 10(5) of the ULC Act, it was 

stated that if the possession had not been 

surrendered, possession would be taken 

by application of necessary force. For 

taking forcible possession, certain 

procedures had to be followed. 

Respondents have no case that such 

procedures were followed and forcible 

possession was taken. Further, there is 

nothing to show that the Respondents had 

taken peaceful possession, nor there is 

anything to show that the Appellants had 

given voluntary possession. Facts would 

clearly indicate that only de jure 

possession had been taken by the 

Respondents and not de facto possession 

before coming into force of the repeal of 

the Act. Since there is nothing to show 

that de facto possession had been taken 

from the Appellants prior to the execution 

of the possession receipt in favour of 

MRDA, it cannot hold on to the lands in 

question, which are legally owned and 

possessed by the Appellants. 

Consequently, we are inclined to allow 

this appeal and quash the notice dated 

17.2.2005 and subsequent action taken 

therein in view of the repeal of the ULC 
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Act. The above reasoning would apply in 

respect of other appeals as well and all 

proceedings initiated against the 

Appellants, therefore, would stand 

quashed."  
  
 28.  In Special Leave Petition (C) 

No. 16582 of 2014 (supra), the Supreme 

Court has held as under:  
  
  "...As could be seen from the 

Possession Certificate under Section 

10(6) of the repealed ULC Act, District 

Magistrate, who has been authorised, 

possession of the land in question was not 

taken. The Tehsildar was given liberty to 

make the mutation proceedings and make 

entry in the Revenue Record after taking 

over possession as provided under 

Section 10(6) of the ULC Act and inform 

the same to the competent authority. The 

possession of the land in question is not 

taken from the declarant or his legal 

representatives in accordance with 

Section 10(6) of the ULC Act, from the 

original record it is noted that, there is no 

signature of taking over possession from 

the declarant or the legal representatives, 

more so, the competent authority has no 

power to nominate officer on behalf of the 

State Government to take possession as 

provided under Section 10(6) of the ULC 

Act, therefore, we are not inclined to 

interfere with the impugned order."  
  
 29.  In Special Leave Petition (C) No. 

17799 of 2015 (supra), which was also taken 

up with Special Leave Petition (C) No. 38922 

of 2013, State of U.P. and another v. Vinod 

Kumar Tripathi and others, vide order dated 

19th January, 2016 the Supreme Court has 

held as under:  

  
  "As could be seen from the 

original record, possession of the land in 

question is taken neither by the competent 

authority or his authorised representative 

by following the procedure as laid down 

under Section 10(5) and Section 10(6) of 

the Urban Land (Ceiling & Regulation) 

Act, 1976 (now repealed), therefore, the 

impugned order cannot be interfered. 

Hence, the special leave petition is liable 

to be dismissed and is hereby dismissed 

accordingly."  
  
 30.  We find that this Court has also 

followed the same principle in long line 

of decisions. A Division Bench of this 

Court in State of U.P. and another v. 

Nek Singh17 followed the judgments of 

earlier Division Benches of this Court in 

State of U.P. v. Doon Udhyog (P) 

Ltd.18 and State of U.P. v. Hart 

Ram19, and held as under:  

  
  "[9] Otherwise also, the 

statutory benefit of the Repealing Act is 

also available to the landholder-

respondent in the fact-situation of the 

matter, as the taking of the "possession" 

in the present case was neither de jure 

nor de facto. The term "possession" as per 

sections 3 and 4 of the Repealing Act and 

section 10(6) of the U.L.C.R. Act means 

and implies the lawful "possession" after 

"due compliance of the statutory 

provisions". In State of U.P. v. Doon 

Udhyog (P) Ltd., 1999 4 AWC 3324, a 

Division Bench of this Court has held that 

where possession has been taken, its 

legality is to be decided on merits. 

Similarly, another Division Bench of this 

Court in State of U.P. v. Hart Ram, 2005 

60 AllLR 535, has held that "in case 

possession is purported to be taken under 

section 10(6) of the Act, still Court is 

required to examine whether 'taking of 

such possession' is valid or invalidated on 

any of the considerations in law. If Court 
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finds that one or more grounds exist 

which show that the process of 

possession, though claimed under section 

10(5) or 10(6) of the Act is unlawful or 

vitiated in law, then such possession will 

have no recognition in law and it will 

have to be ignored and treated as of no 

legal consequence"..."  
  
 31.  In State of U.P. Thru Secy 

Avas Avam Shahri Niyojan v. 

Ruknuddin and others20 the issue 

whether the possession had been taken 

from the tenure holder complying with the 

provisions of Section 10(5) and 10(6) of 

the Act, 1976 came to be considered by 

this Court. After perusing the original 

record the Court has held as under:  
  
  "We having gone through the 

records and we find that the possession 

memo which was prepared on 

22/23.03.1998, no where indicates as to 

how possession was taken and what is the 

name of witness in whose presence such 

possession was taken. There is no name 

indicated in the writ petition filed by the 

State or even in the rejoinder affidavit. 

The name of the Lekhpal in whose 

presence the alleged possession is said to 

have been taken has not been mentioned 

and the printed proforma of the 

possession memo is blank to that effect. 

The question as to how the factum of 

taking actual physical possession has 

been established by the State was 

discussed by a Division Bench in the case 

of Mohd. Islam & 3 Others Vs. State of 

U.P. in Writ Petition No. 15864 of 2015 

decided on 4th December, 2017. The said 

decision was quoted with approval by a 

Division Bench in the case of Rati Ram 

Vs. State of U.P. & Others 2018 (4) ALJ 

338 paragraph no. 8 as follows:-  

  "8. The 'Dakhalnama' a certified 

copy whereof has been produced before 

us does not even bear the signatures of 

any attesting witness. We find this to be a 

lapse and patent illegality the benefit 

whereof has to be given to the land holder 

in view of the Division Bench judgment 

in the case of Mohd. Islam and 3 others v. 

State of U.P. and 2 others, Writ Petition 

No. 15864 of 2015 decided on 4th 

December, 2017. It was also a case of 

District-Saharanpur. We extract paragraph 

Nos. 44 to 47 of the said judgment which 

are as under:  
  "44. Since, in the present case, 

neither factum of taking actual physical 

possession by Competent Authority under 

Ceiling Act has been fortified by placing 

any document nor factum of possession of 

Development Authority at any point of 

time has been shown, therefore, argument 

advanced by learned Standing Counsel on 

the basis of State of Assam (supra) will 

not help.  
  45. Viewed from the above 

exposition of law we find in the present 

case that no such exercise of issuing 

notice under Section 10(6) of the Act, 

1976 and thereafter execution of memo on 

the spot had taken place which is 

mandatory for ceiling authorities as 

admittedly the original tenure-holder and 

then his successors had never voluntarily 

surrendered the possession of land. In the 

absence of voluntary surrender of 

possession of surplus land, the authorities 

were required to proceed with forcible 

possession. The document of possession 

memo would not by itself evidence the 

actual taking of possession unless it is 

witnessed by two independent persons 

acknowledging the act of forcible 

possession. As discussed above in the 

earlier part of this judgment we are not 

able to accept the alleged possession 
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memo worth calling a document as such 

in the absence of certain requisites, nor 

does it bear the details of witnesses who 

signed the document. It bears mainly 

signatures of Chackbandi Lekhpal, a 

person taking possession and then the 

document has been directed to be kept on 

file. This is no way of taking forcible 

possession nor, a document worth calling 

possession memo. A mere issuance of 

notification under Section 10(3) and 

notice under Section 10(5) regarding 

delivery of possession does not amount to 

actual delivery of possession of land more 

especially in the face of the fact that the 

tenureholder had in fact not voluntarily 

made surrender of possession of surplus 

land and no proceeding under Section 

10(6) had taken place.  
  46. Since, we have held that 

possession memo dated 20.06.1993 is not a 

possession memo and is a void document for 

want of necessary compliance under Section 

10(6) of the Act, 1976, the petitioners are entitled 

to the benefit under Section 4 of the Repeal Act, 

1999 that came into force w.e.f. 20.03.1999.  
  47. We may also place on 

record that respondents claim that 

possession of land in question was handed 

over to Saharanpur Development 

Authority pursuant to Government Order 

dated 29.12.1984 but here also we find 

that no material has been placed on record 

to show that any such actual physical 

possession was handed over to 

Saharanpur Development Authority and 

the said authority is in de facto possession 

of land in dispute. Except bare averment 

made in the counter-affidavit respondent 

have not chosen to place anything on 

record to support the stand that de facto 

possession over land in dispute is that of 

Saharanpur Development Authority. 

Therefore even this stand has no legs to 

stand and is rejected."  

 32.  A Division Bench of this Court 

in Ram Chandra Pandey (supra) has 

held thus:  

  
  "34. In the background of the facts 

of this case and the submissions made by the 

learned counsel for the parties as well as on 

perusal of the record produced by the 

learned Standing Counsel, especially the 

document by which possession of the land is 

said to have been taken from the grand 

father of the petitioner late, Dhani Ram, we 

are not satisfied that actual physical 

possession of the plots in question was ever 

taken by the State Government. From the 

record, we find that the memo of possession 

prepared in the present case is nothing but a 

mere noting of three officials of the State 

Government made on 2.4.1992, which is also 

not on the proper format and appears to 

have been prepared by the State officials in 

their office, and as such no authenticity can 

be attached to the same. On such 

memorandum, there is no signature of the 

grand father of the petitioner (late Dhani 

Ram) or any independent person to show 

that actual physical possession had been 

delivered to the State Government. More so, 

the name of late Dhani Ram continued in the 

revenue record till his death in the year 1995 

and thereafter the name of the petitioner was 

admittedly recorded in the Khasra and 

Khatauni in the year 1996, which continued 

so till the passing of the exparte order in 

2004, where after also the land revenue was 

being accepted from the petitioner."  

  
 33.  In Ehsan (supra) a Division 

Bench of this Court has held in the 

following terms:  
  
  "...Even otherwise the document 

which has been filed as Annexure No. 1 

to the counter affidavit is a report and not 

the actual possession memo. It also 
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records that Bashir, who is the father of 

the petitioner refused to sign on the 

proceedings while possession was taken 

and the petitioner was not present at the 

time. It is, therefore, clear that this was a 

sheer paper transaction prepared before 

the expiry of the statutory period of 30 

days and if the petitioner had not handed 

over voluntary possession, the 

dispossession could have been possible 

only by complying with the provisions of 

section 10(6) of 1970 Act. No such 

procedure has been followed nor any such 

evidence is on record.  
      ***                      ***                     ***  
  The law relating to taking over 

possession and the manner of preparation 

of possession memo has been explained in 

various judgements. Reference be had to 

in all such matters where the State relies 

on the judgment of the Apex Court in the 

case of State of Assam Vs. Bhaskar 

Jyoti Sharma & Others 2015 (5) SCC 

321 that has been followed by a Division 

Bench of this Court in the case of Shiv 

Ram Singh Vs. State of U.P. & Others 

2015 (5) AWC 4918. In the instant case 

the aforesaid judgments would not apply 

in view of the peculiar facts of this case as 

discussed herein. To the contrary since 

taking over of possession by the State has 

not been established in the present case, 

the issue stands covered by the decision 

of the Apex Court in the case of State of 

U.P. Vs. Hari Ram 2013 (4) SCC 280 

and the decision in the case of Raghbir 

Singh Sehrawat Vs. State of Haryana & 

Others 2012 (1) SCC 792 as well as the 

Division Bench judgment of this Court in 

the case of Yasin Vs. State of U.P. & 

Others 2014 (4) ADJ 305. The latest 

Division Bench of this Court with which 

we find ourselves in complete agreement 

with is in the case of Lalji Vs. State of 

U.P. & 2 Others 2018 (5) ADJ 541 that 

has been delivered after taking into 

account the judgment of the Apex Court 

in the case of Bhasker Jyoti Sharma 

(supra).  
  
 34.  Pertinently, in respect of the 

Saharanpur Development Authority the 

same issue was considered in the case of 

Rati Ram v. State of U.P. and others21, 

wherein the Division Bench of this Court 

has held as under:  
  
  "8. The 'Dakhalnama' a 

certified copy whereof has been produced 

before us does not even bear the 

signatures of any attesting witness. We 

find this to be a lapse and patent illegality 

the benefit whereof has to be given to the 

land holder in view of the Division Bench 

judgment in the case of Mohd. Islam and 

3 others v. State of U.P. and 2 others, 

Writ Petition No. 15864 of 2015 decided 

on 4th December, 2017. It was also a case 

of District- Saharanpur. We extract 

paragraph Nos. 44 to 47 of the said 

judgment which are as under:  
  "44. Since, in the present case, 

neither factum of taking actual physical 

possession by Competent Authority under 

Ceiling Act has been fortified by placing 

any document nor factum of possession of 

Development Authority at any point of 

time has been shown, therefore, argument 

advanced by learned Standing Counsel on 

the basis of State of Assam (supra) will 

not help.  
  45. Viewed from the above 

exposition of law we find in the present 

case that no such exercise of issuing 

notice under Section 10(6) of the Act, 

1976 and thereafter execution of memo on 

the spot had taken place which is 

mandatory for ceiling authorities as 

admittedly the original tenure-holder and 

then his successors had never voluntarily 
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surrendered the possession of land. In the 

absence of voluntary surrender of 

possession of surplus land, the authorities 

were required to proceed with forcible 

possession. The document of possession 

memo would not by itself evidence the 

actual taking of possession unless it is 

witnessed by two independent persons 

acknowledging the act of forcible 

possession. As discussed above in the 

earlier part of this. judgment we are not 

able to accept the alleged possession 

memo worth calling a document as such 

in the absence of certain requisites, nor 

does it bear the details of witnesses who 

signed the document. It bears mainly 

signatures of Chackbandi Lekhpal, a 

person taking possession and then the 

document has been directed to be kept on 

file. This is no way of taking forcible 

possession nor, a document worth calling 

possession memo. A mere issuance of 

notification under Section 10(3) and 

notice under Section 10(5) regarding 

delivery of possession does not amount to 

actual delivery of possession of land more 

especially in the face of the fact that the 

tenureholder had in fact not voluntarily 

made surrender of possession of surplus 

land and no proceeding under Section 

10(6) had taken place.  
  46. Since, we have held that 

possession memo dated 20.06.1993 is not 

a possession memo and is a void 

document for want of necessary 

compliance under Section 10(6) of the 

Act, 1976, the petitioners are entitled to 

the benefit under Section 4 of the Repeal 

Act, 1999 that came into force w.e.f. 

20.03.1999.  
  47. We may also place on 

record that respondents claim that 

possession of land in question was handed 

over to Saharanpur Development 

Authority pursuant to Government Order 

dated 29.12.1984 but here also we find 

that no material has been placed on 

record to show that any such actual 

physical possession was handed over to 

Saharanpur Development Authority and 

the said authority is in de facto possession 

of land in dispute. Except bare averment 

made in the counter-affidavit respondent 

have not chosen to place anything on 

record to support the stand that de facto 

possession over land in dispute is that of 

Saharanpur Development Authority. 

Therefore even this stand has no legs to 

stand and is rejected."  
  
 35.  It is apposite to mention that 

after the judgment of the Supreme Court 

in Hari Ram (supra), the State 

Government issued a Government Order 

dated 29th September, 2015 for 

compliance of the judgement and 

extensively quoted the relevant parts of 

the judgement, which deals with 

possession. It is mentioned that if after 

issuance of the notice under Section 10(5) 

of the Act, 1976 possession could not be 

taken but the owner has taken the 

compensation under Section 11 of the 

Act, 1976, in that event if owner returns 

the compensation, the land shall not be 

returned unless the amount of the 

compensation is not returned. The said 

Government order reads as under:  
  
 "la[;k&2228@vkB&6&15&124 ;wlh@13  
 izs"kd]  
  iu/kkjh ;kno  
  lfpo]  
   izns'k 'kkluA  
 lsok esa]  
  ftykf/kdkjh]  
  xksj[kiqj] okjk.klh] bykgkckn] 

y[kuÅ] dkuiqj  
  vkxjk] esjB] eqjknkckn] vyhsx<] 

cjsyh] lgkjuiqjA  
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 vkokl ,oa 'kgjh fu;kstu vuqHkkx&6  
   y[kuÅ% fnukad 29 flrEcj 

2015  
 fo"k;& uxj Hkwfe ¼vf/kdre lhek ,oa 

fofu;eu½ fujlu vf/kfu;e] 1999 rrdze eas 

fuxZr 'kklukns'k rFkk ek0 mPpre U;k;ky; ds 

fu.kZ; fnukad 11-03-2013 ds lEcU/k easaA  
     &&&&&&  
 egksn;]  
  mi;qDZr fo"k; ij eq>s ;g dgus dk 

funsZ'k gqvk gS fd Hkkjr ljdkj ds vf/kfu;e 

la[;k&15@1999 fnukad 18-03-1999 }kjk uxj 

Hkwfe ¼vf/kdre lhek ,oa fofu;eu½ vf/kfu;e 

1976 dks fujflr djrs gq, uxj Hkwfe ¼vf/kdre 

lhek ,oa fofu;eu½ fujlu vf/kfu;e 1999 

izk[;kfir fd;k x;k ftlds dze esa 'kklukns'k 

la[;k& 502@9& u0 Hkw0&99&21;w0lh0@99] 

fnukad 31-03-1999 }kjk mDr fujlu vf/kfu;e 

dks mRrj izns'k jkT; esa vaxhdr̀ fd;k x;kA 

fujlu vf/kfu;e 1999 dh /kkjk&3 esa ;g 

izkfo/kku gS fd ewy vf/kfu;e dk fujlu 

fuEufyf[kr dks izHkkfor ugha djsxk&  
  ¼1½ ¼d½ /kkjk&10 dh mi/kkjk& ¼3½ 

ds v/khu ,slh fjDr Hkwfe dk fufgr gksuk] 

ftldk dCtk jkT; ljdkj ;k jkT; ljdkj 

}kjk bl fufeRr lE;d :i ls vf/kd'rd 

fdlh O;fDr ;k l{ke izkf/kdkjh us ys fy;k gSA  
  ¼[k½ /kkjk& 20 dh mi/kkjk& ¼1½ ds 

v/khu NwV nsus laca/kh fdlh vkns'k ;k mlds 

v/khu dh x;h fdlh dk;Zokgh dh fdlh 

U;k;ky; ds fdlh fu.kZ; esa mlds foL) fdlh 

ckr ds gksrs gq, Hkh fof/kekU;rk%  
  ¼x½ /kkjk& 20 dh mi/kkjk& ¼1½ ds 

v/khu iznku dh x;h NwV dh 'krZ ds :i es 

jkT; ljdkj dks fd;k x;k dksbZ lank;%  
  ¼2½ tgka&  
  ¼d½ ewy vf/kfu;e dh /kkjk&10 dh 

mi/kkjk ¼3½ ds v/khu fdlh Hkwfe dks jkT; 

ljdkj esa fufgr gksuk ekuh x;h gS fdUrq 

ftldk dCtk jkT; ljdkj ;k jkT; ljdkj 

}kjk bl fufeRr lE;d :i ls izkf/kdr̀ fdlh 

O;fDr ;k l{ke izkf/kdkjh }kjk ugh fy;k x;k % 

vkSj  
  ¼x½ ,slh fdlh Hkwfe ds ckcr ftlds 

fy, jkT; ljdkj }kjk fdlh jde dk lank; 

dj fn;k x;k gS rc rd izR;kofrZr ugh dh 

tk; vkSj tc rd fd jkT; ljdkj dks lank; 

dh x;h jde dk ;fn dksbZ gks] izfrnk; ugh 

dj fn;k tkrkA  
  mDr ds dze esa 'kklukns'k 

la[;k&777@9u0Hkw0&135 ;w0lh0@99 fnukad 

09-02-2000] 'kklukns'k la[;k&1623@ 

9&u0Hkw0&2000 fnukad 09-08-2000 ,oa 

'kklukns'k la[;k& 190@9&vk&6&2001 fnukad 

24-01-2001 fuxZr fd;s x;s ftles eq[; :i ls 

;g O;oLFkk dh xbZ fd ewy vf/kfu;e /kkjk &8 

¼4½ ds vUrxZr tks Hkwfe fjDr ?kksf"kr dh xbZ Fkh 

vkSj /kkjk&10 ¼3½ ds vUrxZr jkT; esa fufgr gks 

pqdh Fkh ,oa /kkjk&10 ¼5½ dh dk;Zokgh dk 

vkns'k gks pqdk Fkk ijUrq bl Hkwfe ij jkT; 

ljdkj dk dCtk izkIr ugh gks ldk Fkk] ,slh 

Hkwfe ds lEcU/k es ewy Hkw/kkjd dks vnk dh xbZ 

/kujkf'k Hkw/kkjd }kjk okil djus ij Hkwfe ewy 

Hkw/kkjd dks izR;kofrZr dh tk ldrh gS fdUrq 

vnk dh xbZ /kujkf'k Hkw& /kkjd }kjk okil u 

djus dh n'kk esa Hkwfe ij dCtk fd;s tkus ds 

lEcU/k es fof/k vuqlkj vfxze dk;Zokgh vey es 

yk;h tk;A ;g Hkh O;oLFkk dh xbZ fd ftl 

Hkwfe ds lEcU/k esa /kkjk&10 ¼5½ dh dk;Zokgh ds 

mijkUr /kkjk&10 ¼6½ dh dk;Zokgh iwoZ gks pqdh 

gS vkSj Hkwfe ij jkT; ljdkj }kjk dCtk fy;k 

tk pqdk gS og ljIyl Hkwfe vfUre :i ls 

jkT; ljdkj esa fufgr ekuh tk;sxhA  
  3- uxj Hkwfe lhekjksi.k& xksj[kiqj] 

okjk.klh] bykgkckn] y[kuÅ] dkuiqj] vkxjk] 

esjB] eqjknkckn] vyhsx<] cjsyh] lgkjuiqj esa 

yfEcr vcZu lhfyax izdj.kksa dk leqfpr :i ls 

fuLrkj.k us gksus dh fLFkfr es 

Hkw&/kkjdksa@okfn;ksa }kjk ek0 mPp U;k;ky; esa 

vf/kd la[;k eas fjV ;kfpdk;as ;ksftr dh tk 

jgh gSA uxj cLrh dk;kZy;ksa }kjk fjV 

;kfpdkvksa eas foHkkxh; i{k le;kUrxZr lk{;kas 

lfgr izcyrk ls izLrqr u fd;s tkus ds dkj.k 

ek0 U;k;ky; }kjk ikfjr vkns'kksa ds dze esa 

'kklu dks vleatliw.kZ fLFkfr dk lkeuk djuk 

iM+ jgk gSA  
  4- vcZu lhfyax ds vU; izdj.k esa 

jkT; ljdkj }kjk ek0 mPppe U;k;ky; ubZ 

fnYyh esa fo'ks"k vuqefr ;kfpdk 

la[;k&12960@2008 mRrj izns'k jkT; cuke 
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gjhjke ;ksftr dh x;hA dkykUrj es vU; 

tuinksa ds vcZu lhfyax ls lacf/kr izdj.kksa es 

;ksftr fo'ks"k vuqefr ;kfpdk;sa mDr fo'ks"k 

vuqefr ;kfpdk ls Dyc dh x;hA mDr fo'ks"k 

vuqefr ;kfpdk la[;k&12960@2008 rFkk 

mlls Dyc vU; fo'ks"k vuqefr ;kfpdkvksa esa 

ikfjr ek0 mPpre U;k;ky; ds fu.kZ; fnukad 

11-03-2013 es vcZu lhfyax ls lacf/kr izdj.kksa 

es ekxZn'kZd fl)kUr izfrikfnr fd;s x;s gSaA 

fu.kZ; fnukad 11-03-2013 dk egRoiw.kZ ,oa 

fdz;kRed va'k fuEuor gS%&  
  izLrj& 39  
  The mere vesting of the land 

under sub-section (3) of Section 10 would 

not confer any right on the State 

Government to have de facto possession 

of the vacant land unless there has been a 

voluntary surrender of vacant land before 

18.3.1999. State has to establish that there 

has been a voluntary surrender of vacant 

land or surrender and delivery of peaceful 

possession under sub-section (5) of 

Section 10 or forceful dispossession under 

sub-section (6) of Section 10. On failure 

to establish any of those situations, the 

land owner or holder can claim the benefit 

of Section 3 of the Repeal Act. The State 

Government in this appeal could not 

establish any of those situations and hence 

the High Court is right in holding that the 

respondent is entitled to get the benefit of 

Section 3 of the Repeal Act.  
  izLrj&40  
  We, therefore, find no infirmity 

in the judgment of the High Court and the 

appeal is, accordingly dismissed so also 

the other appeals. No documents have 

been produced by the State to show that 

the respondents had been dispossessed 

before coming into force of the Repeal 

Act and hence, the respondents are 

entitled to get the benefit of Section 3 of 

the Repeal Act. However, there will be no 

order as to cost.  

  5- uxj Hkwfe ¼vf/kdre lhek ,oa 

fofu;eu½ fujlu vf/kfu;e] 1999 esa fofgr 

izkfo/kku rFkk rRdze esa fuxZr 'kklukns'k fnukad 

09-02-2000] 'kklukns'k fnukad 09-08-2000 ,oa 

'kklukns'k fnukad 24-01-2001 Lor% Li"V gSA 

fo'ks"k vuqefr ;kfpdk la[;k&12960@2008 

mRrj izns'k jkT; cuke gjhjke rFkk mlls Dyc 

vU; fo'ks"k vuqefr ;kfpdkvksa esa ikfjr ek0 

mPpre U;k;ky; ds fu.kZ; fnukad 11-03-2013 

esa mfYyf[kr fl)kUr@vkns'k Hkh Lor% Li"V gSaA  
  6- dì;k uxj Hkwfe ¼vf/kdre lhek 

,oa fofu;eu½ fujlu vf/kfu;e] 1999 rFkk 

mDr 'kklukns'k fnukad 09-02-2000] 'kklukns'k 

fnukad 09-08-2000 ,oa 'kklukns'k fnukad 24-01-

2001 esa fofgr O;oLFkk] fo'ks"k vuqefr ;kfpdk 

la[;k&12960@2008 mRrj izns'k jkT; cuke 

gjhjke esa ikfjr ek0 mPpre U;k;ky; ds 

fu.kZ; fnukad 11-03-2013 esa mfYyf[kr 

fl)kUrksa@vkns'kksa ds vkyksd esa yfEcr izdj.kksa 

es Legal ingredients ns[krs gq, vko';d 

dk;Zokgh dh tk;A  
        

        Hkonh;  
g0 viBuh;  
¼iu/kkjh ;kno½  
lfpo  
 

 
 [;k ,oa fnukad rnSoA  
 izfrfyfi fuEufyf[kr dks lwpukFkZ ,oa 

vko';d dk;Zokgh gsrq izsf"krA  
  1- funs'kd uxj Hkwfe lhekjksi.k] 

m0iz0 tokgj Hkou& y[kuÅ  
  2- l{ke izkf/kdkjh uxj Hkwfe 

lhekjksi.k xksj[kiqj] okjk.klh] bykgkckn] 

y[kuÅ] dkuiqj] vkxjk] esjB] eqjknkckn] 

vyhsx<] cjsyh] lgkjuiqjA  
  3- eq[; LFkk;h vf/koDrk ek0 mPp 

U;k;ky;] bykgkckn  
  4- xkMZ QkbZyA  
      vkKk ls  
 

 ¼dYyw izlkn f}osnh½  
 mi lfpoA"  
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 36.  From a perusal of the aforesaid 

Directions issued by the State 

Government in 1983 and the Government 

Order dated 29th September, 2015 it is 

evident that if after the notification under 

sub-section (3) of Section 10 of the Act, 

1976 the land is vested in the State 

Government but the possession has not 

been taken by the State Government or an 

officer nominated by the State 

Government or the competent authority, 

then in that event the proceedings shall be 

lapsed. However, the compensation paid 

to the land owner shall be got refunded. It 

is also made clear that only in those cases 

where after the notice under Section 10(5) 

of the Act, 1976 the possession has been 

taken under Section 10(6), the surplus 

land shall be finally vested in the State. 

The aforesaid Government Order has also 

quoted Paragraphs- 39 and 40 of the 

judgment of Hari Ram (supra).  
  
 37.  A Division Bench of this Court 

in Lalji (supra), after considering the 

judgment of the Supreme Court in Hari 

Ram (supra) and Bhaskar Jyoti Sarma 

(supra), has held as under:  

  
  "[29]. Faced with a situation 

where respondents could not place even 

an iota of evidence showing actual 

physical possession of disputed land by 

respondent, learned Standing Counsel 

sought to rely upon Supreme Court 

judgment in State of Assam Vs. Bhasker 

Jyoti Sharma & Ors. 2015 (5) SCC 321 

and contended that irrespective of any 

defect in notice under Sections 10(5) or 

10(6) of Act, 1976, if possession has been 

taken in any manner, Repeal Act 1999 

will have no application.  
       ***                     ***                    ***  
  [37]. We may also mention at 

this stage that except bare averment that 

disputed land was transferred to ADA by 

competent Authority, no material has 

been placed on record about transfer of 

possession to ADA and infact nothing has 

been placed on record even to show that 

de facto possession of land in dispute 

before or after Repeal Act, 1999 is with 

ADA. ADA has also not placed on record 

anything to show that land in dispute is in 

its actual physical possession and in 

absence thereof, we had no occasion to 

require petitioner to prove, how de facto 

possession of land in dispute came in the 

hands of ADA. With regard to possession 

of land in dispute, except bare averments, 

nothing has been placed on record. It 

appears that respondents were under 

impression that once notification under 

Section 10(3) has been issued, land in 

dispute vested in 'State' and thereafter, 

irrespective of fact whether actual 

physical possession is taken by 

respondents or not, land owner would 

cease to have any right and Repeal Act, 

1999 will have no application though this 

assumption on the part of respondents, as 

we have already discussed, stood negated 

by Court in State Vs. Hari Ram."  
  
 38.  Learned Standing Counsel has 

placed reliance on a judgment of the 

Supreme Court in the case of Bhaskar 

Jyoti Sarma (supra) and a Division 

Bench of this Court in Shiv Ram Singh 

(supra). Both the judgments have been 

considered by a Division Bench of this 

Court in the case of Mohammad Suaif 

and another v. State of U.P. and 

others22 and Lalji (supra).  
  
 39.  In the case of Bhaskar Jyoti 

Sarma (supra) the land owner has not 

denied the fact that possession was taken 

from him by the State before enactment of 

the Repeal Act. In view of the admitted 
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fact the Supreme Court refused to 

examine the matter that whether the 

possession was taken forcefully or 

illegally. Once possession was taken by 

the State and land vested in the State 

Government, the benefit of Section 4 of 

the Repeal Act shall not be applicable. 

Hence, the said case is distinguishable as 

in the present case the main issue raised 

by the petitioners is that they are still in 

physical possession and the State has 

never taken possession from them.  
  
 40.  As regards the case of Shiv Ram 

Singh (supra), the petitioner therein had 

challenged the order passed by the 

District Magistrate holding that the 

possession of the land declared surplus 

has been taken on 25th June, 1993, much 

before Repeal Act came into force. 

Hence, it was found that he was not 

entitled to the benefit of the provisions of 

Section 3 (2) of the Repeal Act. In the 

said case, the notice under Section 10(1) 

was issued on 15th May, 1985, thereafter 

on 02nd June, 1986 a notification under 

Section 10(3) was issued and published in 

the official gazette, and on 25th February, 

1987 a notice under Section 10(5) of the 

Act, 1976 was issued. The respondents-

State had taken a stand that the possession 

was taken on 25th June, 1993 pursuant to 

the notice dated 25th February, 1987 i.e. 

prior to enforcement of the Repeal Act 

and in the revenue record the name of the 

State was mutated. The petitioner therein 

had earlier approached the Court by 

means of Writ Petition No. 47279 of 2002 

claiming that he is still in possession over 

the land which was declared surplus, 

hence after the Repeal Act the possession 

cannot be taken over from him. The said 

writ petition was disposed of by this 

Court by issuing a direction upon the 

District Magistrate to consider his 

representation. The District Magistrate, 

after furnishing opportunity to the 

petitioner, by an order dated 10th May, 

2007 held that the possession has already 

been taken on 25th June, 1983, hence the 

petitioner would not be entitled to the 

benefit of the Repeal Act. The petitioner 

challenged the said order of the District 

Magistrate after two years in July, 2009. 

In the meantime in the year 2008 the 

construction of a Sewage Treatment Plant 

(STP) for treating 210 MLD of sewage 

was commenced. The Jal Nigam, in 

whose favour the land was transferred, 

filed a counter affidavit in the said writ 

petition and took the stand that by the 

time the writ petition was filed, nearly 

65% of the work had been completed at a 

cost of Rs.73 crores and the petitioner was 

fully aware of the said facts but he did not 

file the writ petition for two years. In the 

light of those peculiar facts the Court did 

not interfere. Moreover, the Court has 

also found that the procedure for taking 

possession was followed by the 

administration. The District Magistrate 

after affording opportunity to the 

petitioner has recorded a finding that the 

possession was taken on 25th June, 1993.  
  
 41.  We have carefully gone through 

the judgment of Shiv Ram Singh (supra) 

and we find that the said judgment is 

distinguishable for the reasons recorded 

above.  
  
 42.  Keeping in the mind the 

principle laid down by the Supreme Court 

and this Court, as indicated in the 

authorities referred herein-before, we find 

that in the counter affidavit the State has 

taken a very general and vague stand 

about the possession. In Paragraph-4 of 

the counter affidavit of the State the only 

averment made in this regard is that the 
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process server personally served the 

notice under Section 10(5) of the Act, 

1976 on 20th November, 1987. It is also 

averred therein that "It is further stated 

that after adopting all proceeding 

according to law on the aforesaid declared 

surplus land the possession of the State 

Government has been taken on 

31.11.1987". It is not mentioned in the 

counter affidavit that the petitioners have 

given voluntary possession after receiving 

the notice under Section 10(5) of the Act, 

1976. From the original record it was 

evident that there was no material to show 

that the petitioners have given voluntary 

possession to the State authorities after 

receiving the notice under Section 10(5). 

If they had not given the voluntary 

possession then the only course open to 

the authorities was to take forceful 

possession under Section 10(6) of the Act, 

1976. There is no material on the record 

or averment made in the counter affidavit 

to show that the forceful possession was 

taken from the petitioners under Section 

10(6) of the Act, 1976. In the counter 

affidavit filed on behalf of the State, the 

name of the officer, who has taken the 

possession, is not disclosed. However, in 

the counter affidavit filed by the 

Saharanpur Development Authority it is 

stated that the Tehsildar has taken the 

possession. As mentioned above, the only 

document which is on the record to 

indicate taking over the possession is a 

memo dated 31st November, 1987. The 

said date has been mentioned in several 

paragraphs of the counter affidavits of the 

State and the Saharanpur Development 

Authority. The said document does not 

inspire any confidence. There are only 

thirty days in the month of November. So, 

apparently 31st November is a wrong 

date. As held by the Supreme Court in 

Hari Ram (supra) and the directions 

issued by the State Government in the 

Directions, 1983 as well as the 

Government Order dated 29th September, 

2015, we find that the possession has not 

been taken in terms of the Directions, 

1983 and the Government Order. The 

Revenue Inspector and the Lekhpal are 

not authorized to take possession as held 

in a large number of cases mentioned 

above.  
  
 43.  As regards the stand of the State 

that the possession has been handed over 

to the Saharanpur Development 

Authority, we find that except the memo 

of possession/ Dakhalnama, there is no 

other material to indicate that the 

possession was legally handed over to the 

Saharanpur Development Authority. 

Pertinently, in the Dakhalnama it is 

recorded that the land is agricultural. We 

find merit in the submission of the 

petitioners that agricultural land cannot be 

declared surplus. But this issue was not 

raised seriously, hence we are not 

recording any finding on this issue. In the 

counter affidavit filed by the Saharanpur 

Development Authority the alleged 

possession is stated to have been taken on 

29th January, 2002 but no detail has been 

mentioned regarding the construction, 

which has been raised. As regards the 

claim of the respondents that possession 

of the land was handed over to the 

Saharanpur Development Authority, we 

find that the proceedings stood abated in 

terms of Section 4 of the Repeal Act, 

therefore, any subsequent transfer is non 

est.  
  
 44.  In addition to above, as 

discussed above, there is no material on 

the record to demonstrate that actual 

possession was handed over to the 

Saharanpur Development Authority 
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except a Dakhalnama wherein the land 

has been shown to be agricultural land. 

The petitioners have brought on record 

the minutes of a meeting dated 18th 

August, 2008 of the district administration 

and the officials of the Saharanpur 

Development Authority, presided over by 

the District Magistrate. In the said 

meeting it was resolved to handover the 

surplus land declared under the urban 

ceiling to the development authority for 

construction of residential 

accommodation. In the said meeting it 

was resolved that the Saharanpur 

Development Authority shall take steps to 

obtain permission from the competent 

authority for conversion of land use. From 

the record it appears that before any 

construction started, the petitioners have 

obtained an interim order in the petition 

on 25th June, 2009. The said interim 

order is continuing for the last ten years. 

Record shows that neither the State nor 

the Saharanpur Development Authority 

has taken any step for early hearing of the 

matter. A general and vague statement has 

been made that the 'development authority 

is presently utilizing' the said land for 

development of the residential colony, 

wherein EWS houses are being 

constructed under the Manyawar 

Kanshiram Durbal Warg Awasiya Yojna. 

But except bald statement no other 

material is on the record to show that any 

construction has been made. In any view 

of the matter, if the possession has not 

been taken in terms of Sections 10(5) and 

10(6) of the Act, 1976, the petitioners are 

entitled for the benefit under Sections 3 

and 4 of the Repeal Act.  
  
 45.  For all the reasons stated above, 

we find that the ceiling proceeding stood 

lapsed and the petitioners are entitled for 

the land in question which has been 

declared surplus. If the claim of the 

Saharanpur Development Authority that it 

has raised construction over the land in 

question is correct, it would be open to 

the petitioners to take recourse to such 

remedy which is available under the law.  
  
 46.  With the aforesaid observations 

and directions, the writ petition is 

allowed.  
  
 47.  No order as to costs.  

---------- 

 

(2019)10ILR A 1732 

 

ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 30.08.2019 
 

BEFORE 
THE HON'BLE DR. YOGENDRA KUMAR 

SRIVASTAVA, J. 
 

Writ C No. 13541 of 2016 
 

Ram Ayodhaya Prasad            ...Petitioner 
Versus 

Presiding Officer Labour Court  
Ghaziabad & Anr.               ...Respondents 
 

Counsel for the Petitioner: 
Sri Devendra Kumar, Sri Babu Lal Ram 
 

Counsel for the Respondents: 
C.S.C., Sri Chandra Bhan Gupta.                       
 
A. Industrial Dispute Act, 1947 - Section 
2(k) - services of the workman not 
terminated- name continued in the rolls 

of the employer, and back wages been 
directed to pay; there exist no industrial 
dispute; reference rightly rejected. 
 
Held:- In the facts of the present case in the 
absence of any real and substantial difference 
existing between the parties which could be 

said to be connected with the employment or 
non-employment, or with regard to discharge, 



2 All.       Ram Ayodhaya Prasad Vs Presiding Officer Labour Court Ghaziabad & Anr.  1733 

dismissal, retrenchment or termination there 
could not be said to be any industrial dispute 

subsisting, which required adjudication, and 
the award passed by the Labour Court which is 
sought to be challenged in the present 

petition, cannot be faulted with.  (Para 24) 
 
Writ Petition rejected (E-9) 
 
List of Cases Cited: - 
 
1. Narendra Kumar Sen & ors. Vs All India 
Industrial Disputes (Labour Appellate) Tribunal 

& ors., AIR 1953 Bombay 325 
 
2. Workmen of Dimakuchi Tea Estate Vs 
Management of Dimakuchi Tea Estate, AIR 

1958 SC 353 
 
3. M/s Dharam Pal Prem Chand Vs M/s. 
Dharam Pal Prem Chand 4 & J.H. Jadhav Vs 

Forbes Gokak Ltd., AIR 1966 SC 182 
 
4. Shambu Nath Goyal Vs Bank Of Baroda, 

Jullundur, AIR 1978 SC 1088 
 
5. Beetham Vs Trinidad Cement Ltd, (1960) 1 
All ER 274  
 
6. ANZ Grindlays Bank Ltd. Vs UOI & ors. 
(2005)12 SCC 738 
 
7. Prabhakar Vs Joint Director, Sericulture 
Department, & anr. (2015)15 SCC 1 
 
8. Conway Vs Wade, (1909) A.C.506(House of Lords) 
 
9. Ram Singh Vs J.K. Jute Mills Co.Ltd. & ors., 
2002 (95) FLR 1058 
 

(Delivered by Hon’ble Dr. Yogendra 

Kumar Srivastava, J.) 
 

 1.  Heard Sri Babu Lal Ram holding 

brief of Sri Devendra Kumar, learned 

counsel for the petitioner and Sri Chandra 

Bhan Gupta, learned counsel appearing 

for the respondent no. 2. 

 2.  The present petition has been filed 

seeking to challenge the award dated 

18.08.2015 passed by the Labour Court 

(First) U.P. Ghaziabad in Adjudication 

Case No. 302/86 and also the order of the 

same date passed upon an application 

under Section 6-F of the U.P. Industrial 

Disputes Act, 1947 (in short 'U.P.I.D.Act, 

1947'), which was registered as Misc. 

Case No. 15/96. 
  
 3.  While considering the reference 

which had been made with regard to the 

legality/validity of the termination of the 

workman (petitioner herein) with effect 

from 10.10.1985, the Labour Court, upon 

taking notice of the fact that the workman 

had joined his duties on 12.9.1996 came 

to the conclusion that there did not exist 

any dispute regarding which the reference 

had been made. Thereafter, considering 

the grievance of the workman that he had 

not been paid his wages from September, 

1985 upto 10.10.1985, the Labour Court 

held that the workman was entitled for 

being paid wages for the said period and 

no other relief was granted. 
  
 4.  The application under Section 6-F 

of the U.P.I.D.Act, 1947 was rejected by 

the Labour Court vide order dated 

18.08.2015 after taking into consideration 

the fact that the workman was continued 

to be shown on the rolls of the employer, 

and that the workman had not been able to 

prove the fact that his conditions of 

service were changed during pendency of 

the proceedings. 
  
 5.  Learned counsel for the petitioner 

made a feeble attempt to assail the award 

by raising a grievance with regard to his 

alleged termination dated 10.10.1985 

relating to which the reference had been 

made. However, he did not controvert the 
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fact that the workman had joined his 

duties on 12.9.1996 and as a consequence 

thereof there existed no dispute with 

regard to his termination relating to which 

the reference had been made. 
  
 6.  The learned counsel appearing for 

the respondent no. 2-employer submitted 

that it was the specific stand of the 

employer before the Labour Court that the 

services of the workman were never 

terminated from 10.10.1985, as stated in 

the reference order, and that the 

management had made an offer to the 

workman concerned to report for duty. It 

was also pointed out that the name of the 

workman was continued to be shown in 

the attendance register and he was on rolls 

of the factory even after the alleged date 

of termination i.e. 10.10.1985, and that 

the workman joined his duties on 

12.9.1996 and started working. It was 

accordingly submitted that workman 

having never been terminated and 

subsequently having admittedly joined his 

duties there existed no dispute with regard 

to his termination which required 

adjudication, and in view of the same the 

Labour Court had rightly passed the 

award. 
  
 7.  Heard learned counsel for the 

parties and perused the record. 

  
 8.  The core issue in the present 

petition revolves around the interpretation 

of the term 'industrial dispute'. 
  
 9.  The term 'industrial dispute' as 

defined under Section 2 (l) of the 

U.P.I.D.Act, 1947 which is in similar 

terms as the definition contained under 

Section 2(k) of the Industrial Disputes 

Act, 1947 (in short 'I.D.Act, 1947') 

essentially means any dispute or 

difference between employers and 

employers, or between employers and 

workmen, or between workmen and 

workmen, which is connected with the 

employment or non-employment or the 

terms of employment or with the 

conditions of labour, of any person. 

  
 10.  As per Section 2-A of the 

I.D.Act, 1947 where any employer 

discharges, dismisses, retrenches, or 

otherwise terminates the services of an 

individual workman, any dispute or 

difference between that workman and his 

employer connected with, or arising out 

of, such discharge, dismissal, 

retrenchment or termination is deemed to 

be an industrial dispute. 
  
 11.  The ambit and scope of the 

meaning of the term 'industrial dispute' 

came up for consideration in the case of 

Narendra Kumar Sen and others Vs. 

All India Industrial Disputes (Labour 

Appellate) Tribunal and others1, and 

upon taking into view the definition of the 

term under Section 2(k) of the I.D.Act, 

1947 it was held that in order that a 

controversy between workmen and 

employers can become an industrial 

dispute, two conditions are necessary: 

first, it must be a dispute; and second, it 

must be an industrial dispute. The 

observations made in the judgment are as 

under :- 
  
  "(5) Now, in order that a 

controversy between workmen & 

employers can become an industrial 

dispute, two conditions are necessary. It 

must be a dispute and it must be an 

industrial dispute. There is no difficulty in 

understanding what "industrial dispute" is 

because it is clearly defined in Section 

2(k). A controversy which is connected 
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with the employment or non-employment 

or the terms of employment or with the 

conditions of labour is an industrial 

controversy. But it is not enough that it 

should be an industrial controversy; it 

must be a dispute; and in my opinion it is 

not every controversy or every difference 

of opinion between workmen and 

employers which is constituted a dispute 

or difference within the meaning of 

Section 2(k). A workman may have 

ideological differences with his employer; 

a workman may feel sympathetic 

consideration for an employee in his own 

industry or in other industry; a workman 

may feel seriously agitated about the 

conditions of labour outside our own 

country; but It is absurd to suggest that 

any of these factors would entitle a 

workman to raise an industrial dispute 

within the meaning of Section 2(k). The 

dispute contemplated by Section 2(k) is a 

controversy in which the workman is 

directly and substantially interested. It 

must also be a grievance felt by the 

workman which the employer is in a 

position to remedy. Both the conditions 

must be present; it must be a grievance of 

the workman himself; it must be a 

grievance which the employer as an 

employer is in a position to remedy or set 

right." 
  
 12.  The test with regard to existence 

of an industrial dispute was laid down in 

the aforementioned judgment of 

Narendra Kumar Sen and others, in the 

following terms :- 
  
  "7...Therefore, when Section 

2(k) speaks of the employment or non-

employment or the terms of employment 

or the conditions of labour of any person, 

it can only mean the employment or non-

employment or the terms of employment 

or the conditions of labour of only those 

persons in the employment or non-

employment or the terms of employment 

or with the conditions of labour of whom 

the workmen themselves are directly and 

substantially interested. If the workmen 

have no direct or substantial interest in the 

employment or non-employment of a 

person or in his term of employment or 

his conditions of labour, then an industrial 

dispute cannot arise with regard to such 

person.." 
  
 13.  The scope and effect of the 

definition clause in Section 2(k) of the 

I.D.Act, 1947 again fell for consideration 

in the case of Workmen of Dimakuchi 

Tea Estate Vs. Management of 

Dimakuchi Tea Estate2, and upon 

analyzing the definition of the term 

'industrial dispute' it was held that in order 

to fall within the scope of the definition 

under Section 2(k), the following 

conditions must be satisfied: (i) there 

must be a dispute or difference; (ii) the 

dispute or difference must be between 

employers and employers, or between 

employers and workmen, or between 

workmen and workmen; and (iii) the 

dispute or difference must be connected 

with the employment or non-employment 

or the terms of employment or with the 

conditions of labour, of any person. The 

relevant observations made in the 

judgment are as follows :- 
  
  "8....If we analyse the definition 

clause, it falls easily and naturally into 

three parts: first, there must be a dispute 

or difference; second, the dispute or 

difference must be between employers 

and employers, or between employers and 

workmen or between workmen and 

workmen; third, the dispute or difference 

must be connected with the employment 
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or non-employment or the terms of 

employment or with the conditions of 

labour, of any person..." 

  
 14.  In the abovementioned case of 

Workmen of Dimakuchi Tea Estate 

after referring to 'Maxwell on the 

Interpretation of Statutes3' and also 

examining the object of the I.D.Act, 1947 

and its salient features, it was observed as 

follows : 
  
  "9...the definition clause must 

be read in the context of the subject 

matter and scheme of the Act, and 

consistently with the objects and other 

provisions of the Act. It is well settled 

that "the words of a statute, when there is 

a doubt about their meaning are to be 

understood in the sense in which they best 

harmonise with the subject of the 

enactment and the object which the 

legislature has in view. Their meaning is 

found not so much in a strictly 

grammatical or etymological propriety of 

language, nor even in its popular use, as 

in the subject or in the occasion on which 

they are used, and the object to be 

attained." 
  (Maxwell, Interpretation of 

Statutes, 9th Edition, p. 55). 
  10. It is necessary, therefore, to 

take the Act as a whole and examine its 

salient provisions. The long title shows 

that the object of the Act is "to make 

provision for the investigation and 

settlement of industrial disputes, and for 

certain other purposes." The preamble 

states the same object.. 
  ........ 
  14..It is obvious that a dispute 

between employers and employers, 

employers and workmen, or between 

workmen and workmen must be a real 

dispute capable of settlement or 

adjudication by directing one of the 

parties to the dispute to give necessary 

relief to the other. It is also obvious that 

the parties to the dispute must be directly 

or substantially interested therein, so that 

if workmen raise a dispute, it must relate 

to the establishment or part of 

establishment in which they are 

employed..." 
  
 15.  The aforementioned view that 

the term 'industrial dispute' as defined 

under Section 2(k) of the I.D.Act, 1947 

means any dispute or difference between 

employers and employers, or between 

employers and workmen, or between 

workmen and workmen which is 

concerned with the employment or non-

employment or the terms of employment 

or with the conditions of labour, of any 

person, was reiterated in Workmen of 

M/s Dharam Pal Prem Chand Vs. M/s. 

Dharam Pal Prem Chand4 and 

J.H.Jadhav Vs. Forbes Gokak Ltd5. 

  
 16.  The meaning of the term 

'industrial dispute' as defined under 

Section 2(k) of the I.D.Act, 1947 again 

came up for consideration in the case of 

Shambu Nath Goyal vs Bank Of 

Baroda, Jullundur6, wherein it was held 

that the the key words in the definition of 

the term industrial dispute are 'dispute' or 

'difference' and the existence of an 

industrial dispute pre-supposes a dispute 

or difference between the parties as 

contemplated by the definition. The 

relevant observations made in the 

judgment are as follows :- 
  
  "5.A bare perusal of the 

definition would show that where there is 

a dispute or difference between the parties 

contemplated by the definition and the 

dispute or difference is connected with the 
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employment or non-employment or the 

terms of employment or with the 

conditions of labour of any person there 

comes into existence an industrial dispute. 

The Act nowhere contemplates that the 

dispute would come into existence in any 

particular, specific or prescribed manner. 

For coming into existence of an industrial 

dispute a written demand is not 

asinequanon, unless of course in the case 

of public utility service because Section 

22 forbids going on strike without giving 

a strike notice..." 
  
 17.  While discussing the meaning of 

the words 'dispute' and 'difference' in 

the aforementioned case of Shambu 

Nath Goyal (supra) the judgment in the 

case of Beetham Vs. Trinidad Cement 

Ltd.7, was referred to and the 

observations made by Lord Denning in 

the context of the definition of the term 

'trade dispute' under Section 2 (1) of the 

Trade Disputes (Arbitration and Inquiry) 

Ordinance (Laws of Trinidad and Tobago, 

1950) were also extracted and it was 

stated as follows :- 
  
  "5.....The key words in the 

definition of industrial dispute are 

'dispute' or 'difference'. What is the 

connotation of these two words. 

InBeethamv.Trinidad Cement Ltd,(1960) 

1 All ER 274 at p. 279, Lord Denning 

while examining the definition of 

expression 'trade dispute' in Section 2(1) 

of Trade Disputes (Arbitration and 

Inquiry) Ordinance of Trinidad observed: 
  "By definition a ''trade dispute' 

exists whenever a ''difference' exists; and 

a difference can exist long before the 

parties became locked in a combat. It is 

not necessary that they should have come 

to blows. It is sufficient that they should 

be sparring for an opening." 

  6.Thus the term 'industrial 

dispute' connotes a real and substantial 

difference having some element of 

persistency and continuity till resolved 

and likely if not adjusted to endanger the 

industrial peace of the undertaking or the 

community. When parties are at variance 

and the dispute or difference is connected 

with the employment, or non-employment 

or the terms of employment or with the 

conditions of labour there comes into 

existence an industrial dispute. To read 

into definition the requirement of written 

demand for bringing into existence an 

industrial dispute would tantamount to re-

writing the section." 
  
 18.  The definition of the term 

'industrial dispute' as under Section 2(k) 

of the I.D.Act, 1947 and also the meaning 

of the word 'dispute' as defined in the 

Black's Law Dictionary and also 

Advance Law Lexicon by P. 

Ramanatha Aiyar, were referred to in 

the case of ANZ Grindlays Bank Ltd. 

Vs. Union of India and others8, and it 

was observed as follows:- 
  
  "11...Section 2(k) of the Act 

defines "industrial dispute" and it means 

any dispute or difference between 

employers and employers, or between 

employers and workmen, or between 

workmen and workmen, which is 

connected with the employment or non-

employment or the terms of employment 

or with the conditions of labour, of any 

person. The definition uses the word 

"dispute". The dictionary meaning of the 

word "dispute" is: to contend any 

argument; argue for or against something 

asserted or maintained. InBlack's Law 

Dictionarythe meaning of the word 

"dispute" is: a conflict or controversy, 

specially one that has given rise to a 
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particular lawsuit. InAdvanced Law 

Lexiconby P. Ramanatha Aiyar the 

meaning given is: claim asserted by one 

party and denied by the other, be the 

claim false or true; the term "dispute" in 

its wider sense may mean the wranglings 

or quarrels between the parties, one party 

asserting and the other denying the 

liability. InGujarat State Coop. Land 

Development Bank Ltd.v.P.R. 

Mankad[(1979) 3 SCC 123 : 1979 SCC 

(L&S) 225] it was held that the term 

"dispute" means a controversy having 

both positive and negative aspects. It 

postulates the assertion of a claim by one 

party and its denial by the other." 
  
 19.  A similar view was taken in the 

case of Prabhakar Vs. Joint Director, 

Sericulture Department, and another9, 

and after considering the definition of the 

term under Section 2(k) and also Section 

2-A of the I.D.Act, 1947, it was held that 

the term 'industrial dispute' connotes a 

real and substantial difference having 

some element of persistency which is 

likely to endanger the industrial peace. 

The relevant observations made in the 

judgment are as follows : 
  
  "31. Section 2(k) of the IDA 

defines 'industrial dispute' and it reads as 

under: 
  "2.(k) 'industrial dispute' means 

any dispute or difference between 

employers and employers, or between 

employers and workmen, or between 

workmen and workmen, which is 

connected with the employment or non-

employment or the terms of employment 

or with the conditions of labour, of any 

person;" 
  32. As per Section 2-A dispute 

relating to discharge, dismissal, 

retrenchment or termination of an 

individual are also deemed as industrial 

dispute and, therefore, an individual is 

given right to raise these disputes. 
  33. The term 'industrial dispute' 

connotes a real and substantial difference 

having some element of persistency, and 

likely, if not adjusted, to endanger the 

industrial peace of the community. The 

expression 'dispute or difference' as used in 

the definition, therefore, means a controversy 

fairly definite and of real substance, connected 

with the employment or non-employment or 

with the terms of employment or the 

conditions of labour of any person, and is one 

in which the contesting parties are directly 

interested in maintaining the respective 

contentions. 
  34. To understand the meaning 

of the word 'dispute', it would be 

appropriate to start with the grammatical 

or dictionary meaning of the term: 
  "'Dispute': to argue about, to 

contend for, to oppose by argument, to 

call in question - to argue or debate (with, 

about or over) - a contest with words; an 

argument; a debate; a quarrel;" 
  35. Black's Law Dictionary, 5th 

Edn., p. 424 defines "dispute" as under: 
  "Dispute.--A conflict or 

controversy; a conflict of claims or rights; 

an assertion of a right, claim, or demand 

on one side, met by contrary claims or 

allegations on the other. The subject of 

litigation; the matter for which a suit is 

brought and upon which issue is joined, 

and in relation to which jurors are called 

and witnesses examined." 
  36.Thus, a dispute or difference 

arises when demand is made by one side 

(i.e. workmen) and rejected by the other 

side (i.e. the employer) and vice versa. 

Hence an "industrial dispute" cannot be 

said to exist until and unless the demand 

is made by the workmen and it has been 

rejected by the employer..." 
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 20.  Reference may also be had to the 

judgment in the case of Conway Vs. 

Wade10, wherein the words 

'contemplation or furtherance of a trade 

dispute', fell for consideration in the 

context of the Trade Disputes Act, 1906, 

in which the expression 'trade dispute' had 

been defined under sub-section (3) of 

Section 5 as meaning any dispute between 

employers and workmen, or between 

workmen and workmen, which is 

connected with the employment or non-

employment, or the terms of the 

employment, or with the conditions of 

labour, of any person, and in the context 

of the aforementioned definition, it was 

observed as follows :- 
  
  "'Trade dispute' is a familiar 

phrase in earlier Acts of Parliament, and 

is defined in this Act. I do not know that 

the definition is of much assistance. If this 

section is to apply there must be a dispute, 

however the subject-matter of it be 

defined. A mere personal quarrel or a 

grumbling or an agitation will not suffice. 

It must be something fairly definite and of 

real substance." 

  
 21.  In a similar set of facts, as in the 

present case, in Ram Singh Vs. J.K.Jute 

Mills Co.Ltd. and others11, where the 

employer, in their written statement, had 

categorically stated that they had not 

terminated the services of the concerned 

workman and the name of the workman 

was continuing on the rolls of the 

employer, it was held that there was no 

necessity of adjudicating whether his 

services were terminated or not and 

whether the termination is legal and 

justified or not. The relevant observations 

made in the judgment are as follows :- 
  

  "2. The following dispute was 

referred to the labour court for 

adjudication : 
  ^^D;k lsok;kstdksa }kjk vius Jfed 

Jh jke flag iq= Jh erbZ] etnwj ,othnkj 

f'k¶V&lh] gok?kj dh lsok;sa fnukad 26-9-1990 

ls lekIr fd;k tkuk mfpr rFkk oS/kkfud gS\ 

;fn ugha] rks lacaf/kr Jfed D;k ykHk@{kfriwfrZ 

ikus dk vkf/kdkjh gS] rFkk fdl frfFk ,oa fdl 

vU; fooj.k lfgr\** 
  3. The parties have exchanged 

their pleadings and adduced evidence 

before the labour court. The employer, in 

their written statement, have categorically 

stated that they have not terminated the 

services of the concerned workman and 

no order terminating the services of the 

concerned workman was passed. The 

name of the concerned workman is still 

on the rolls of the employer. In this view 

of the matter, the concerned workman is 

not entitled for any relief. 
  ....... 
  8....in view of the admitted facts 

that the employer themselves have 

admitted that they have not terminated the 

services of the concerned workman and 

his name is still continuing on the rolls of 

the employer, in my opinion, the labour 

court has travelled beyond the pleadings 

of the parties and arrived at the 

conclusion referred to above. Once the 

employer have admitted that they have 

not terminated the services of the 

concerned workman, the labour court 

should have stopped there and answered 

the reference that since, it is the 

employers' own case that they have not 

terminated the services of the concerned 

workman, therefore, there is no necessity 

of adjudicating whether his services were 

terminated or not and whether the 

termination is legal and justified or not? " 
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 22.  It is thus seen that the term 

'industrial dispute' connotes a real and 

substantial difference having some 

element of persistency which is likely to 

endanger industrial peace. The essence of 

an industrial dispute is disagreement. In 

order to constitute a dispute there must be 

some disagreement between workmen and 

employer who stand in some industrial 

relationship upon some matter that affects 

or arises out of that relationship. It must 

be concerned with an industry and the 

difference between the parties must be 

concerned in some way with the 

'workmen' as defined in the Act. 

  
 23.  The expression 'dispute' or 

'difference' as used under the statutory 

definition of the term 'industrial dispute' 

means a controversy which is fairly definite 

and of real substance and being connected 

with the terms of employment or non-

employment or with the conditions of labour 

or dismissal etc., and is one in which the 

contesting parties are directly and 

substantially interested in maintaining the 

respective contentions. It must be a grievance 

felt by the workmen which the employer is in 

a position to remedy or set right. The dispute 

in order to come within the definition of 

'industrial dispute' must be capable of being 

made the subject of an award, and therefore, 

the claim made by one party to the dispute 

must be one which the other party has power 

to grant. The key words in the definition of 

the term 'industrial dispute' are 'dispute' or 

'difference'. The existence of an 'industrial 

dispute' thus pre-supposes the existence of a 

'dispute' or 'difference' as a condition 

precedent. 

  
 24.  In the facts of the present case in 

the absence of any real and substantial 

difference existing between the parties 

which could be said to be connected with 

the employment or non-employment, or 

with regard to discharge, dismissal, 

retrenchment or termination there could 

not be said to be any industrial dispute 

subsisting, which required adjudication, 

and the award passed by the Labour Court 

which is sought to be challenged in the 

present petition, cannot be faulted with. 
  
 25.  The Labour Court having held 

that there existed no subsisting industrial 

dispute and the workman having not been 

able to prove the fact that the employer 

had contravened the provisions of Section 

6-E during the pendency of the 

proceedings before the Labour Court, the 

rejection of the application under Section 

6-F of the U.P.I.D.Act, 1947, also cannot 

be held to be improper. 
  
 26.  No other point was argued by 

the counsel for the petitioner. 
  
 27.  Counsel for the petitioner has not 

been able to point out any material error or 

illegality in the award of the Labour Court 

dated18.08.2015 and also the order of the 

same date passed upon an application under 

Section 6-F of the U.P.I.D.Act, 1947. 
  
 28.  The writ petition lacks merit and 

is accordingly dismissed.  
---------- 
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 1.  Heard Sri Sri Prakash Singh, 

learned Standing Counsel for the 

petitioners and Sri Manta Ram Gupta, 

learned counsel appearing on behalf of 

respondent no.1-workman. 

  
 2.  The present petition seeks to 

challenge the award dated 10.04.2015 

passed by the Labour Court, U.P., Jhansi 

in Adjudication Case No.03 of 2013. 

  
 3.  The records of the case indicate that 

upon an industrial dispute having been raised 

by the respondent-workman a reference was 

made under Section 4K of the U.P. Industrial 

Disputes Act, 19471 which was registered as 

Adjudication Case No.03 of 2013 before the 

Labour Court, U.P., Jhansi. The question 

which was referred for adjudication is as 

follows:- 

  
  "D;k lsok;kstd }kjk vius Jfed 

Jh NqUukyky iq= Lo- Jh jkexksiky deZdkj dh 
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lsok;sa fnukad 01-03-83 ls lekIRk fd;k tkuk 

mfpr rFkk@vFkok oS/kkfud gS\ ;fn ugha rks 

lEcfU/kr Jfed D;k ykHk@vuqrks"k ¼fjyhQ½ 

ikus dk vf/kdkjh gS rFkk vU; fdl fooj.k 

lfgr\" 

  
 4.  The aforementioned reference 

which was with regard to the 

legality/validity of the termination of the 

respondent-workman w.e.f. 01.03.1983 

was answered by the Labour Court in 

terms of the award dated 10.04.2015 

wherein it was held that prior to the 

termination of the services of the 

respondent-workman the provisions of 

Section 6N of the Act, 1947 were not 

followed, and, accordingly, the 

termination dated 01.03.1983 was held to 

be illegal and invalid, and a direction was 

issued for reinstatement of the 

respondent-workman from the date of his 

termination i.e. 01.03.1983. The Labour 

Court declined to grant back wages, 

however, it was provided that the 

workman would be entitled to payment of 

full wages from the date of publication of 

the award. 
  
 5.  Perusal of the records of the case 

indicates that as per the case set up by the 

respondent-workman in his written 

statement filed before the Labour Court 

he had claimed to have continuously 

worked for a period of two years as a 

daily-wager from 04.05.1981 to 

28.02.1983 without any break and that his 

services were illegally terminated on 

01.03.1983 without complying with the 

provisions of Section 6N of the Act, 1947. 

  
 6.  A written statement was filed by 

the petitioners wherein it was stated that 

the respondent-workman had not worked 

for the period from 04.05.1981 to 

28.02.1983 and in fact he had never 

worked with the petitioners' department in 

any capacity. It was asserted that the 

workman had not completed 240 days of 

working in a calender year so as to claim 

that he was in continuous service. It was 

further stated that after the alleged 

termination said to have been made on 

01.03.1983 the workman had remained 

silent for a long period of time and the 

reference which had been made in terms 

of the order dated 05.09.2011 was highly 

belated and as such the reference itself 

was bad in law. 
  
 7.  In support of his case the 

respondent-workman filed his affidavit 

reiterating the stand taken by him in his 

written statement. Reliance was placed 

upon a letter dated 20.10.2011 said to 

have been issued by the Assistant 

Engineer of the Department to support his 

claim of having worked for the period in 

question. In his cross-examination it was 

categorically admitted by the respondent-

workman that apart from the aforesaid 

letter dated 20.10.2011 there was no other 

documentary evidence to prove his 

working. 

  
 8.  The petitioners in support of their 

case filed documentary evidence 

including copies of the muster rolls for 

the period from May, 1981 upto 

28.02.1983 i.e. the period for which the 

workman had claimed to have worked 

with the Department. 
  
 9.  The Labour Court though has 

referred to the copies of the muster rolls 

filed as documentary evidence by the 

petitioners which did not indicate the 

name of the respondent-workman at any 

place; however, proceeding to rely upon a 

letter dated 20.10.2011 which is said to 

have been issued by the Assistant 



2 All.                                State of U.P. & Anr. Vs Chhunna Lal & Anr.  1743 

Engineer of the Department in response to 

an R.T.I. Application claimed to have 

been filed by the respondent-workman, a 

finding has been returned that the 

workman had worked for a period of 240 

days during the period from 04.05.1981 to 

28.02.1983 and as such he was in 

continuous services and the provisions 

under Section 6N of the Act, 1947 having 

not been followed, the workman was 

entitled to grant of reinstatement. 

  
 10.  Contention of the learned Standing 

Counsel appearing for the petitioners is that 

the factum of engagement of the 

respondent-workman having been 

categorically denied by the petitioners in 

their written statement the burden of proof 

with regard to the working of the 

respondent-workman in the establishment 

for a period of 240 days in a calender year 

so as to establish his continuous working 

and claim the benefit of Section 6N of the 

Act was upon the workman, which burden 

the workman had failed to discharge. 
  
 11.  As regards the letter dated 

20.10.2011 which has been relied upon by 

the Labour Court, attention has been 

drawn to the Objections dated 11.09.2014 

filed before the Labour Court on behalf of 

the petitioners wherein it had been stated 

that the letter dated 20.10.2011 bearing 

Letter No.341 was never issued by the 

department. It is submitted that the 

findings recorded by the Labour Court 

with regard to the respondent-workman 

having worked for a period of 240 days in 

a calender year is not based on any 

evidence available on record and as such 

the same is perverse and the award of the 

Labour Court is liable to be set aside. 
  
 12.  Learned counsel appearing for 

the respondent-workman has tried to 

support the award of the Labour Court by 

relying upon the letter dated 20.10.2011 

to submit that the factum of his working 

from 04.05.1981 to 28.02.1983 was 

proved and accordingly he had completed 

240 days of working in a calender year so 

as to claim benefit of protection under 

Section 6N of the Act, 1947 and 

reinstatement with consequential benefits. 
  
 13.  Heard the learned counsel for the 

parties and perused the record. 

  
 14.  From a perusal of the records of 

the case it is demonstrated that no 

material evidence apart from the letter 

dated 20.10.2011 was filed by the 

respondent-workman to support his case 

of having continuously worked for the 

period in question so as to claim 

entitlement of protection of Section 6N of 

the Act, 1947. The petitioner-

establishment on the other hand had filed 

documentary evidence in the form of 

muster rolls for the periods (i) May, 1981 

to December 1981, (ii) 1st January, 1982 

to December, 1982 and (iii) 1st January, 

1983 to 28.02.1983, which categorically 

demonstrated that the name of the 

respondent-workman did not find mention 

in the muster rolls and accordingly his 

working for the period in question was 

not proved. 

  
 15.  The letter dated 20.10.2011 filed 

by the respondent-workman to make out a 

case was categorically denied by the 

petitioners and it was stated that the same 

was never issued by the department. The 

letter dated 20.10.2011, a copy whereof 

has been filed alongwith the 

supplementary affidavit filed by the 

petitioners demonstrates that the same is 

said to have been issued in response to an 

R.T.I. Application filed by the workman 
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and the letter contains a clear recital that 

the information being furnished therein 

was based on the personal records of the 

officer who had issued the letter. 

Moreover, the aforementioned letter only 

contains reference to the working of the 

respondent-workman for a certain period 

of time and nowhere shows the actual 

number of days of his working on the 

basis of which an inference could be 

drawn with regard to the workman having 

completed 240 days in a calender year so 

as to claim continuous service. 
  
 16.  It is legally well settled that the 

burden to prove the factum of 240 days of 

working in a calender year so as to claim 

benefit of being in continuous service as 

defined under Section 2(g) and 

consequently the protection of Section 6N 

of the Act, 1947, lies upon the workman. 
 

 17.  In the case of Range Forest 

Officer vs. S.T. Hadimani2, where a 

claim had been made by the workman 

regarding working for more than 240 

days, it was held that the onus to prove 

the said fact was on the workman. The 

relevant observations made in the 

judgment are as follows:- 
  
  "2. In the instant case, dispute 

was referred to the Labour Court that the 

respondent had worked for 240 days and 

his service had been terminated without 

paying him any retrenchment 

compensation. The appellant herein did 

not accept this and contended that the 

respondent had not worked for 240 days. 

The Tribunal vide its award dated 10-8-

1998 came to the conclusion that the 

service had been terminated without 

giving retrenchment compensation. In 

arriving at the conclusion that the 

respondent had worked for 240 days, the 

Tribunal stated that the burden was on the 

management to show that there was 

justification in termination of the service 

and that the affidavit of the workman was 

sufficient to prove that he had worked for 

240 days in a year. 
  3. For the view we are taking, it is 

not necessary to go into the question as to 

whether the appellant is an "industry" or not, 

though reliance is placed on the decision of 

this Court in State of Gujarat v. Pratamsingh 

Narsinh Parmar [(2001) 9 SCC 713 : 2002 

SCC (L&S) 269 : JT (2001) 3 SC 326]. In 

our opinion the Tribunal was not right in 

placing the onus on the management without 

first determining on the basis of cogent 

evidence that the respondent had worked for 

more than 240 days in the year preceding his 

termination. It was the case of the claimant 

that he had so worked but this claim was 

denied by the appellant. It was then for the 

claimant to lead evidence to show that he had 

in fact worked for 240 days in the year 

preceding his termination. Filing of an 

affidavit is only his own statement in his 

favour and that cannot be regarded as 

sufficient evidence for any court or tribunal 

to come to the conclusion that a workman 

had, in fact, worked for 240 days in a year. 

No proof of receipt of salary or wages for 

240 days or order or record of appointment 

or engagement for this period was produced 

by the workman. On this ground alone, the 

award is liable to be set aside. However, Mr. 

Hegde appearing for the Department states 

that the State is really interested in getting the 

law settled and the respondent will be given 

an employment on compassionate grounds 

on the same terms as he was allegedly 

engaged prior to his termination, within two 

months from today." 
  
 18.  The aforementioned legal 

position was reiterated in the case of 

Rajasthan State Ganganagar S. Mills 
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Ltd. Vs. State of Rajasthan & Anr.3, 

wherein it was held as follows:- 
  
  "6. It was the case of the 

workman that he had worked for more than 

240 days in the year concerned. This claim 

was denied by the appellant. It was for the 

claimant to lead evidence to show that he 

had in fact worked up to 240 days in the 

year preceding his termination. He has filed 

an affidavit. It is only his own statement 

which is in his favour and that cannot be 

regarded as sufficient evidence for any court 

or tribunal to come to the conclusion that in 

fact the claimant had worked for 240 days 

in a year. These aspects were highlighted in 

Range Forest Officer v. S.T. Hadimani 

[(2002) 3 SCC 25 : 2002 SCC (L&S) 367]. 

No proof of receipt of salary or wages for 

240 days or order or record in that regard 

was produced. Mere non-production of the 

muster roll for a particular period was not 

sufficient for the Labour Court to hold that 

the workman had worked for 240 days as 

claimed. Even if that period is taken into 

account with the period as stated in the 

affidavit filed by the employer, the 

requirement prima facie does not appear to 

be fulfilled. The following period of 

engagement which was accepted was 6 

days in July 1991, 15-1/2 days in 

November 1991, 15-1/2 days in January 

1992, 24 days in February 1992, 20-1/2 

days in March 1992, 25 days in April 

1992, 25 days in May 1992, 7-1/2 days in 

June 1992 and 5-1/2 days in July 1992. 

The Labour Court demanded production 

of muster roll for the period of 17-6-1991 

to 12-11-1991. It included this period for 

which the muster roll was not produced 

and came to the conclusion that the 

workman had worked for more than 240 

days without indicating as to the period to 

which period these 240 days were 

referable." 

 19.  Again in the case of Municipal 

Corporation Faridabad Vs. Siri Niwas4, 

it was held, in the context of Section 25F 

of the Act, 1947 (containing provisions 

similar as under Section 6N of the Act, 

1947), that the burden was on the 

workman to prove that he had worked for 

more than 240 days in the preceding one 

year prior to his retrenchment and the 

workman having not adduced any 

evidence with regard to the same the 

claim raised by him could not be allowed 

only on the basis of adverse inference 

drawn against the employer for not 

producing the muster rolls. The relevant 

observations made in the judgment are as 

follows:- 
  
  "13. The provisions of the 

Indian Evidence Act, 1872 per se are not 

applicable in an industrial adjudication. 

The general principles of it are, however 

applicable. It is also imperative for the 

Industrial Tribunal to see that the 

principles of natural justice are complied 

with. The burden of proof was on the 

respondent herein to show that he had 

worked for 240 days in preceding twelve 

months prior to his alleged retrenchment. 

In terms of Section 25-F of the Industrial 

Disputes Act, 1947, an order retrenching a 

workman would not be effective unless 

the conditions precedent therefore are 

satisfied. Section 25-F postulates the 

following conditions to be fulfilled by 

employer for effecting a valid 

retrenchment: 
  (i) one month's notice in writing 

indicating the reasons for retrenchment or 

wages in lieu thereof; 
  (ii) payment of compensation 

equivalent to fifteen days, average pay for 

every completed year of continuous 

service or any part thereof in excess of six 

months. 
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  14. For the said purpose it is 

necessary to notice the definition of 

"continuous service" as contained in Section 

25-B of the Act. In terms of sub-section (2) 

of Section 25-B that if a workman during a 

period of twelve calendar months preceding 

the date with reference to which calculation 

is to be made, has actually worked under the 

employer for 240 days within a period of one 

year, he will be deemed to be in continuous 

service. By reason of the said provision, thus, 

a legal fiction is created. The retrenchment of 

the respondent took place on 17-5-1995. For 

the purpose of calculating as to whether he 

had worked for a period of 240 days within 

one year or not, it was, therefore, necessary 

for the Tribunal to arrive at a finding of fact 

that during the period between 5-8-1994 to 

16-5-1995 he had worked for a period of 

more than 240 days. As noticed hereinbefore, 

the burden of proof was on the workman. 

From the award it does not appear that the 

workman adduced any evidence whatsoever 

in support of his contention that he complied 

with the requirements of Section 25-B of the 

Industrial Disputes Act. Apart from 

examining himself in support of his 

contention he did not produce or call for any 

document from the office of the appellant 

herein including the muster rolls. It is 

improbable that a person working in a local 

authority would not be in possession of any 

documentary evidence to support his claim 

before the Tribunal. Apart from muster rolls 

he could have shown the terms and 

conditions of his offer of appointment and 

the remuneration received by him for 

working during the aforementioned period. 

He did not even examine any other witness 

in support of his case. 
  15. A Court of Law even in a 

case where provisions of the Indian 

Evidence Act apply, may presume or may 

not presume that if a party despite 

possession of the best evidence had not 

produced the same, it would have gone 

against his contentions. The matter, 

however, would be different where 

despite direction by a court the evidence 

is withheld. Presumption as to adverse 

inference for non-production of evidence 

is always optional and one of the factors 

which is required to be taken into 

consideration in the background of facts 

involved in the lis. The presumption, thus, 

is not obligatory because notwithstanding 

the intentional non-production, other 

circumstances may exist upon which such 

intentional non-production may be found 

to be justifiable on some reasonable 

grounds. In the instant case, the Industrial 

Tribunal did not draw any adverse 

inference against the appellant. It was 

within its jurisdiction to do so particularly 

having regard to the nature of the 

evidence adduced by the respondent. 
  16. No reason has been assigned 

by the High Court as to why the exercise 

of discretional jurisdiction of the Tribunal 

was bad in law. In a case of this nature, it 

is trite, the High Court exercising the 

power of judicial review, would not 

interfere with the discretion of a Tribunal 

unless the same is found to be illegal or 

irrational. 
  x x x x x 
  19. Furthermore a party in order 

to get benefit of the provisions contained 

in Section 114 Ill. (g) of the Indian 

Evidence Act must place some evidence 

in support of his case. Here the 

Respondent failed to do so. 
  x x x x x 
  21. ...The High Court, therefore, 

proceeded to pass the impugned judgment 

only on the basis of the materials relied on 

by the parties before the Tribunal. The 

High Court, in our opinion, committed a 

manifest error in setting aside the award 

of the Tribunal only on the basis of 
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adverse inference drawn against the 

appellant for not producing the muster 

rolls." 

  
 20.  The aforementioned position of 

law was restated in the case of M.P. 

Electricity Board Vs. Hariram5, in the 

following terms:- 

  
  "11. The above burden having 

not been discharged and the Labour Court 

having held so, in our opinion, the 

Industrial Court and the High Court erred 

in basing an order of reinstatement solely 

on an adverse inference drawn 

erroneously. At this stage it may be useful 

to refer to a judgment of this Court in the 

case of Municipal Corpn., Faridabad v. 

Siri Niwas [(2004) 8 SCC 195 : JT (2004) 

7 SC 248] wherein this Court disagreed 

with the High Court's view of drawing an 

adverse inference in regard to the non-

production of certain relevant 

documents..." 
  
 21.  The question of onus of proof 

regarding the factum of working was 

again considered in the case of Manager, 

Reserve Bank of India, Bangalore Vs. S. 

Mani & Ors.6 and it was held that initial 

burden of proof is always on the workman 

to prove his working and that the onus of 

proof does not shift to the employer nor is 

the burden of proof on the workman 

discharged merely because the employer 

fails to prove a defence. The relevant 

observations made in the judgment are as 

follows:- 

  
  "28. The initial burden of proof 

was on the workmen to show that they 

had completed 240 days of service. The 

Tribunal did not consider the question 

from that angle. It held that the burden of 

proof was upon the appellant on the 

premise that they have failed to prove 

their plea of abandonment of service..." 
  x x x x x 
  "35. Only because the appellant 

failed to prove its plea of abandonment of 

service by the respondents, the same in 

law cannot be taken to be a circumstance 

that the respondents have proved their 

case." 
  
 22.  The question of onus of proof 

and the evidence to be led again came up 

in the case of Surendranagar District 

Panchayat Vs. Dahyabhai Amarsinh7, 

and it was held that the burden to prove 

his working lies on the workman and it is 

for him to adduce evidence to prove the 

said factum and in a case if the evidence 

with regard to the same has not been led 

by the workman it would be held that he 

has failed to discharge the burden. It was 

only in a case where sufficient evidence 

was led by the workman that the Court 

could have drawn adverse inference 

against the other party. The relevant 

observations made in the judgment are as 

follows:- 
  
  "18. In the light of the aforesaid, 

it was necessary for the workman to 

produce the relevant material to prove that 

he had actually worked with the employer 

for not less than 240 days during the 

period of twelve calendar months 

preceding the date of termination. What 

we find is that apart from the oral 

evidence the workman has not produced 

any evidence to prove the fact that he has 

worked for 240 days. No proof of receipt 

of salary or wages or any record or order 

in that regard was produced; no co-worker 

was examined; muster roll produced by 

the employer has not been contradicted. It 

is improbable that the workman who 

claimed to have worked with the appellant 
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for such a long period would not possess 

any documentary evidence to prove 

nature of his engagement and the period 

of work he had undertaken with his 

employer. Therefore, we are of the 

opinion that the workman has failed to 

discharge his burden that he was in 

employment for 240 days during the 

preceding 12 months of the date of 

termination of his service. The courts 

below have wrongly drawn an adverse 

inference for non-production of the record 

of the workman for ten years. The scope 

of enquiry before the Labour Court was 

confined to only 12 months preceding the 

date of termination to decide the question 

of continuation of service for the purpose 

of Section 25-F of the Industrial Disputes 

Act. The workman has never contended 

that he was regularly employed in the 

Panchayat for one year to claim the 

uninterrupted period of service as 

required under Section 25-B(1) of the 

Act. In the facts and situation and in the 

light of the law on the subject, we find 

that the respondent workman is not 

entitled to the protection or compliance 

with Section 25-F of the Act before his 

service was terminated by the employer. 

As regards non-compliance with Sections 

25-G and 25-H suffice it to say that 

witness Vinod Misra examined by the 

appellant has stated that no seniority list 

was maintained by the department of 

daily wagers. In the absence of regular 

employment of the workmen, the 

appellant was not expected to maintain 

seniority list of the employees engaged on 

daily wages and in the absence of any 

proof by the respondent regarding 

existence of the seniority list and his so-

called seniority, no relief could be given 

to him for non-compliance with 

provisions of the Act. The courts could 

have drawn adverse inference against the 

appellant only when seniority list was 

proved to be in existence and then not 

produced before the court. In order to 

entitle the court to draw inference 

unfavourable to the party, the court must 

be satisfied that evidence is in existence 

and could have been proved". 

  
 23.  The question of burden of proof 

yet again came up for consideration in the 

case of R.M. Yellatti Vs. Assistant 

Executive Engineer8, wherein it was 

reiterated that burden of proof lies on the 

workman and it is for him to adduce 

cogent evidence, both oral and 

documentary, and mere non-production of 

muster rolls per se will not be a ground to 

draw an adverse inference against the 

employer. The relevant observations 

made in the judgment are as follows :- 

  
  "12. Now coming to the 

question of burden of proof as to the 

completion of 240 days of continuous 

work in a year, the law is well settled. In 

Manager, Reserve Bank of India v. S. 

Mani [(2005) 5 SCC 100 : 2005 SCC 

(L&S) 609] the workmen raised a 

contention of rendering continuous 

service between April 1980 to December 

1982 in their pleadings and in their 

representations. They merely contended 

in their affidavits that they had worked for 

240 days. The Tribunal based its decision 

on the management not producing the 

attendance register. In view of the 

affidavits filed by the workmen, the 

Tribunal held that the burden on the 

workmen to prove 240 days' service stood 

discharged. In that matter, a three-Judge 

Bench of this Court held that pleadings 

did not constitute a substitute for proof 

and that the affidavits contained self-

serving statements; that no workman took 

an oath to state that he had worked for 
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240 days; that no document in support of 

the said plea was ever produced and, 

therefore, this Court took the view that the 

workmen had failed to discharge the 

burden on them of proving that they had 

worked for 240 days. According to the 

said judgment, only by reason of non-

response to the complaints filed by the 

workmen, it cannot be said that the 

workmen had proved that they had 

worked for 240 days. In that case, the 

workmen had not called upon the 

management to produce the relevant 

documents. The Court observed that the 

initial burden of establishing the factum 

of continuous work for 240 days in a year 

was on the workmen. In the 

circumstances, this Court set aside the 

award of the Industrial Tribunal ordering 

reinstatement. 
  13. In Municipal Corpn., 

Faridabad v. Siri Niwas [(2004) 8 SCC 

195 : 2004 SCC (L&S) 1062] the 

employee had worked from 5-8-1994 to 

31-12-1994 as a tubewell operator. He 

alleged that he had further worked from 

1-1-1995 to 16-5-1995. His services were 

terminated on 17-5-1995 whereupon an 

industrial dispute was raised. The case of 

the employee before the Tribunal was that 

he had completed working for 240 days in 

a year; the purported order of 

retrenchment was illegal as the conditions 

precedent to Section 25-F of the Industrial 

Disputes Act were not complied with. On 

the other hand, the management 

contended that the employee had worked 

for 136 days during the preceding 12 

months on daily wages. Upon considering 

all the material placed on record by the 

parties to the dispute, the Tribunal came 

to the conclusion that the total number of 

working days put in by the employee 

were 184 days and thus he, having not 

completed 240 days of working in a year, 

was not entitled to any relief. The 

Tribunal noticed that neither the 

management nor the workman cared to 

produce the muster roll w.e.f. August 

1994; that the employee did not summon 

muster roll although the management had 

failed to produce them. Aggrieved by the 

decision of the Tribunal, the employee 

filed a writ petition before the High Court 

which took the view that since the 

management did not produce the relevant 

documents before the Industrial Tribunal, 

an adverse inference should be drawn 

against it as it was in possession of best 

evidence and thus, it was not necessary 

for the employee to call upon the 

management to do so. The High Court 

observed that the burden of proof may not 

be on the management but in case of non-

production of documents, an adverse 

inference could be drawn against the 

management. Only on that basis, the writ 

petition was allowed holding that the 

employee had worked for 240 days. 

Overruling the decision of the High 

Court, this Court found on facts of that 

case that the employee had not adduced 

any evidence before the court in support 

of his contention of having complied with 

the requirement of Section 25-B of the 

Industrial Disputes Act; that apart from 

examining himself in support of his 

contention, the employee did not produce 

or call for any document from the office 

of the management including the muster 

roll (MR) and that apart from muster rolls, 

the employee did not produce the offer of 

appointment or evidence concerning 

remuneration received by him for 

working during the aforementioned 

period... 
  14. In Range Forest Officer 

[(2002) 3 SCC 25 : 2002 SCC (L&S) 367] 

the dispute was referred to the Labour 

Court as to whether the workman had 
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completed 240 days of service. Vide 

award dated 10-8-1988, the Tribunal held 

that the services were wrongly terminated 

without giving retrenchment 

compensation. In arriving at this 

conclusion, the Tribunal stated that in 

view of the affidavit of the workman 

saying that he had worked for 240 days, 

the burden was on the management to 

show justification in termination of the 

service. It is in this light that the Division 

Bench of this Court took the view that the 

Tribunal was not right in placing the 

burden on the management without first 

determining on the basis of cogent 

evidence that the workman had worked 

for 240 days in the year preceding his 

termination. This Court held that it was 

for the claimant to lead evidence to show 

that he had worked for 240 days in the 

year preceding his termination; that filing 

of an affidavit is only his own statement 

in his own favour which cannot be 

recorded as sufficient evidence for any 

court or tribunal to come to the 

conclusion that a workman had worked 

for 240 days in a year. This Court found 

that there was no proof of receipt of salary 

or wages for 240 days; that the letter of 

appointment was not produced; that the 

letter of termination was not produced on 

record and, therefore, the award was set 

aside. 
  15. In Rajasthan State 

Ganganagar S. Mills Ltd. [(2004) 8 SCC 

161 : 2004 SCC (L&S) 1055] the 

workman had alleged that he had worked 

for more than 240 days in the year 

concerned, which claim was denied by the 

management. The workman had merely 

filed an affidavit in support of his case. 

Therefore, the Division Bench of this 

Court took the view that it was for the 

claimant to lead evidence to show that he 

had worked for 240 days in the year 

preceding his termination. This Court 

observed that filing of an affidavit was 

not enough because the affidavit 

contained self-serving statement of the 

workman which cannot be regarded as 

sufficient evidence for any court or 

tribunal to come to the conclusion that the 

claimant had worked for 240 days in a 

year. Further, this Court found that there 

was no proof of receipt of salary or wages 

for 240 days and, therefore, mere non-

production of the muster roll for a 

particular period was not sufficient for the 

Labour Court to hold that the workman 

had worked for 240 days as claimed. On 

the facts of that case, the Court found that 

even if the period for which the workman 

had alleged to have worked was taken 

into account, as mentioned in his 

affidavit, still the said workman did not 

fulfil the requirement of completion of 

240 days of service and, therefore, this 

Court set aside the award of the Labour 

Court. 
  16. In M.P. Electricity Board 

[(2004) 8 SCC 246 : 2004 SCC (L&S) 

1092] the workmen were engaged by the 

Board on daily wages for digging pits to 

erect electric poles. It was the case of the 

Board that on completion of the project, 

the employment was terminated and 

whenever a similar occasion arose for 

digging pits, the workmen were re-

employed on daily wages and, therefore, 

their employment was not permanent in 

nature nor had the workmen completed 

240 days of continuous work in a given 

year. The project jobs came to an end in 

1991 and the workmen were never re-

employed by the Board. Being aggrieved 

by the said non-employment, the 

workmen filed applications under the 

M.P. Industrial Relations Act seeking 

permanent employment, primarily on the 

ground that they have completed 240 days 
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in a year and their discontinuation of 

service amounted to retrenchment without 

following the legal requirements. The 

Board denied the allegations made in the 

application before the Labour Court. An 

application was moved before the Labour 

Court by the workmen seeking direction 

to the Board to produce the muster roll for 

the period concerned. However, no other 

material was produced by the workmen to 

establish the fact that they had worked for 

240 days continuously in a given year. 

Some of the workmen were also 

examined before the Labour Court. 

However, no document was produced in 

the form of letter of appointment, receipt 

indicating payment of salary, etc. After 

examining the entry in the muster rolls, 

the Labour Court came to the conclusion 

that the workmen had not worked for 240 

days continuously in a given year, hence, 

they could not claim permanency nor 

could they term their non-employment as 

retrenchment. Aggrieved by the award of 

the Labour Court, the workmen preferred 

an appeal before the Industrial Court at 

Bhopal which took the view that since the 

Board has failed to produce the entire 

muster roll for the year ending 1990, an 

adverse inference was required to be 

drawn against the Board and solely based 

on the said inference, the Industrial Court 

accepted the case of the workmen that 

they had worked for 240 days 

continuously in a given year. 

Accordingly, the Industrial Court granted 

reinstatement to the workmen with 50% 

back wages. Drawing of such an adverse 

inference was challenged before this 

Court by the M.P. Electricity Board. In 

the light of the aforestated facts, this 

Court opined that the Industrial Court or 

the High Court could not have drawn an 

adverse inference for non-production of 

the muster rolls for the years 1990 to 

1992, particularly in the absence of a 

specific plea by the claimants that they 

had worked during the period for which 

muster rolls were not produced. This 

Court observed that the initial burden of 

establishing the factum of their 

continuous work for 240 days in a year 

was on the workmen and since that 

burden was not discharged, the Industrial 

Court and the High Court had erred in 

ordering reinstatement solely on an 

adverse inference drawn erroneously. 
  17. Analysing the above 

decisions of this Court, it is clear that the 

provisions of the Evidence Act in terms 

do not apply to the proceedings under 

Section 10 of the Industrial Disputes Act. 

However, applying general principles and 

on reading the aforestated judgments, we 

find that this Court has repeatedly taken 

the view that the burden of proof is on the 

claimant to show that he had worked for 

240 days in a given year. This burden is 

discharged only upon the workman 

stepping in the witness box. This burden 

is discharged upon the workman adducing 

cogent evidence, both oral and 

documentary. In cases of termination of 

services of daily-waged earners, there will 

be no letter of appointment or 

termination. There will also be no receipt 

or proof of payment. Thus in most cases, 

the workman (the claimant) can only call 

upon the employer to produce before the 

court the nominal muster roll for the 

given period, the letter of appointment or 

termination, if any, the wage register, the 

attendance register, etc. Drawing of 

adverse inference ultimately would 

depend thereafter on the facts of each 

case. The above decisions however make 

it clear that mere affidavits or self-serving 

statements made by the claimant 

workman will not suffice in the matter of 

discharge of the burden placed by law on 
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the workman to prove that he had worked 

for 240 days in a given year. The above 

judgments further lay down that mere 

non-production of muster rolls per se 

without any plea of suppression by the 

claimant workman will not be the ground 

for the Tribunal to draw an adverse 

inference against the management. Lastly, 

the above judgments lay down the basic 

principle, namely, that the High Court 

under Article 226 of the Constitution will 

not interfere with the concurrent findings 

of fact recorded by the Labour Court 

unless they are perverse. This exercise 

will depend upon the facts of each case." 

  
 24.  After referring to earlier 

judgments on the issue of onus of proof, a 

similar view was taken in the case of 

Ranip Nagar Palika Vs. Babuji Gabhaji 

Thakore & Ors.9. The relevant 

observations made in the judgment are as 

follows:- 
  
  "8. ...the burden of proof lies on 

the workman to show that he had worked 

continuously for 240 days for the 

preceding one year and it is for the 

workman to adduce evidence apart from 

examining himself to prove the factum of 

being in employment of the employer." 
  
 25.  In the context of burden of proof 

requiring 240 days continuous service and 

drawing of an adverse inference, 

reference may also be had to the judgment 

in the case of Sub-Divisional Engineer, 

Irrigation Project, Yavatmal Vs. Sarang 

Marotrao Gurnule10. 
  
  "21. The next question is how 

the workman is expected to discharge this 

burden? Does it follow from the 

observations in the judgments quoted 

above (underlined for the sake of 

convenience) that a workman is expected 

to tender a particular quantum of 

evidence, or to examine a particular 

number of witnesses in support of his 

plea? The Evidence Act, which does not 

apply to matter under the Industrial 

Disputes Act, too does not lay down that 

any particular number of witnesses must 

be examined to prove a particular fact. A 

fact is held as proved when a Judge upon 

considering the matter before him either 

believes it to exist or considers its 

existence so probable that a man of 

ordinary prudence would believe that it 

exists. Just as it would be futile to expect 

an employer to prove a non-existent fact, 

namely that a workman had not worked 

for 240 days, it would be futile to expect a 

workman to produce non-existent 

evidence. The best evidence rule would 

mandate that if the workman has in his 

possession any documentary evidence 

which would support his word on oath, he 

must produce such evidence, and, if he is 

not doing so, it would result in 

discrediting his word. The observations of 

the Apex Court that in addition to his own 

word, the workman must put in something 

more has to be read with this caveat. The 

difficulties and dangers in examining 

another workman in support of his own 

claim may be imagined. Ordinarily out of 

fear of reprisal a workmen who is already 

in employment is unlikely to step into the 

witness box to support the case of a 

colleague who has been thrown out. 

Workman's examining another workman 

who has been similarly thrown out would 

not cut ice with the Court because the 

Court may feel that two lies do not make 

one truth. Therefore, ultimately in the 

matter of appreciation of evidence, it is 

for the Judge who sees the parties in 

person and receives their evidence to 

decide whether he would believe them or 
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not. Whether burden on workman is 

discharged by him or not would have to 

be decided by applying law declared in 

following few sentences from para 17 in 

judgment of three-Judge Bench in R.M. 

Yellati v. The Asstt. Executive Engineer 

(supra), which we wish to again 

reproduce, for, there would be no clearer 

pronouncement on the subject at pp. 448 

& 449 of 2006 (1) LLJ 442. 
  "17. This burden is discharged 

only upon the workman stepping in the 

witness box. This burden is discharged 

upon the workman adducing cogent 

evidence, both oral and documentary. In 

cases of termination of services of daily-

waged earners, there will be no letter of 

appointment or termination. There will 

also be no receipt or proof of payment. 

Thus in most cases, the workman (the 

claimant) can only call upon the employer 

to produce before the Court the nominal 

muster roll for the given period, the letter 

of appointment or termination, if any, the 

wage register, the attendance register, etc. 

Drawing of adverse inference ultimately 

would depend thereafter on the facts of 

each case. The above decisions however 

make it clear that mere affidavits or self-

serving statements made by the claimant 

workman will not suffice in the matter of 

discharge of the burden placed by law on 

the workman to prove that he had worked 

for 240 days in a given year. The above 

judgments further lay down that mere 

non-production of muster rolls per se 

without any plea of suppression by the 

claimant workman will not be the ground 

for the Tribunal to draw an adverse 

inference against the management. Lastly, 

the above judgments lay down the basic 

principle, namely, that the High Court 

under Article 226 of the Constitution will 

not interfere with the concurrent findings 

of fact recorded by the Labour Court 

unless they are perverse. This exercise 

will depend upon the facts of each case." 
  A careful re-reading of this 

passage would show that the Court does 

not hint at necessity of examining anyone 

in addition to the workman, while at the 

same time saying that affidavit alone 

would not be sufficient. What is expected 

of workman is to tender cogent evidence, 

by stepping in the witness box (and 

thereby allowing the truth of his version 

to be tested by cross-examination)." 
  
 26.  The legal position with regard to 

the burden of proof and onus is well 

settled and it has been consistently held 

that the burden of proving a fact rests on 

the party who substantially asserts the 

affirmative of the issue and not upon the 

party who denies it. In this regard 

reference may be had to the judgment in 

the case of Haridwar Vs. Smt. 

Kulwant11, wherein it was held as 

follows:- 

  
  "12. In my view, learned 

counsel for the appellant is misconstruing 

the concept of term "burden of proof" and 

"onus" by identifying the two as 

synonymous. The onus probandi i.e. 

"Burden of proof" lies upon a person who 

is bound to prove the fact and it never 

shifts. 
  13. Section 101 of Indian 

Evidence Act, 1872 (hereinafter referred 

to as "Act, 1872") talks of burden of 

proof, and says: 

 
  "Burden of proof.--Whoever 

desires any Court to give judgment as to 

any legal right or liability dependent on 

the existence of facts which he asserts, 

must prove that those facts exist. 
  When a person is bound to 

prove the existence of any fact, it is said 
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that the burden of proof lies on that 

person." 
  14. The burden of proving a fact 

rests on the party who substantially 

asserts the affirmative of the issue and not 

upon the party who denies it; for a 

negative is usually incapable of proof. 

The provision is based on the rule, ie 

incumbit probatio qui dicit, non qui negat. 

In Constantine Line v. I S Corpn, (1941) 2 

All ER 165, Lord Maugham said; 
  "It is an ancient rule founded on 

consideration on good sense and should 

not be departed from without strong 

reasons." 
  15. A person who asserts a 

particular fact has to prove the same. 

Until such burden is discharged, the other 

party is not required to be called upon to 

prove his case. Whoever desires a Court 

to give judgment, dependent on the 

existence of facts which he asserts, must 

prove that those facts exist. The 

distinction between "burden of proof" and 

"onus" is that the former lies upon the 

person and never shifts but the "onus" 

shifts. Shifting of onus is a continuous 

process in the evaluation of evidence. For 

example, in a suit for possession, based 

on title once the plaintiff is able to create 

a high degree of probability so as to shift 

the onus on the defendant, it is then for 

the defendant to discharge his onus and in 

absence of such discharge by defendant, 

burden of proof lying on the plaintiff shall 

be held to have been discharged so as to 

amount to proof of plaintiff's title. 
  16. The above distinction 

between "burden of proof" and "onus" of 

proof has been explained in 

A.Raghavamma v. A. Chenchamma, AIR 

1964 SC 136, followed in R.V.E. 

Venkatachala Gounder v. Arulmigu 

Viswesaraswami & V.P. Temple and 

another, (2003) 8 SCC 752. 

  17. Section 102 of Act, 1872 

says that burden of proof in a suit would 

lie on a person who would fail if no 

evidence at all were given on either side. 

Here it is not degree of proof but the onus 

to lead evidence i.e. obligation to begin to 

prove a fact. The burden of proof as such 

has not been defined in the Act but 

looking to the substance and the context 

and spirit, it can be said that burden to 

establish case, loosely, can be said to be 

burden of proof. 
  18. For applying above 

provision in the case in hand, there can be 

no manner of doubt in holding that burden 

of proof lies upon the plaintiff. In the case 

in hand, to prove that sale deed in 

question suffers an infirmity, justifying its 

cancellation, as pleaded in the plaint and 

to prove those facts, burden lies upon 

plaintiff. But then it has to be understood 

that there is a distinction between "burden 

of proof" as a matter of law and pleading 

and as a matter of adducing evidence. In 

the first sense, the burden is always 

constant but burden in the sense of 

adducing evidence shifts from time to 

time, having regard to evidence adduced 

or the presumption of fact or law raised in 

favour of one or the other. On this aspect, 

more light emanates when we go through 

Sections 103 and 104 of Act, 1872, which 

read as under: 
  "S. 103. Burden of proof as to 

particular fact.--The burden of proof as to 

any particular fact lies on that person who 

wishes the Court to believe in its 

existence, unless it is provided by any law 

that the proof of that fact shall lie on any 

particular person." 
  S. 104. Burden of proving fact 

to be proved to make evidence 

admissible.--The burden of proving any 

fact necessary to be provided in order to 

enable any person to give evidence of any 
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other fact is on the person who wishes to 

give such evidence." 
  
 27.  In the case of Rangammal Vs. 

Kuppuswami & Anr.12, referring to 

Section 101 of the Evidence Act, it was 

held that the burden of proving a fact 

always lies upon the person who asserts 

the fact and until such burden is 

discharged, the other party is not required 

to be called upon to prove his case. The 

relevant observations made in the 

judgment are as follows:- 
  
  "21. Section 101 of the 

Evidence Act, 1872 defines "burden of 

proof" which clearly lays down that: 
  "101. Burden of proof.--

Whoever desires any court to give 

judgment as to any legal right or liability 

dependent on the existence of facts which 

he asserts, must prove that those facts 

exist. 
  When a person is bound to 

prove the existence of any fact, it is said 

that the burden of proof lies on that 

person." 
  Thus, the Evidence Act has 

clearly laid down that the burden of 

proving a fact always lies upon the person 

who asserts it. Until such burden is 

discharged, the other party is not required 

to be called upon to prove his case. The 

court has to examine as to whether the 

person upon whom the burden lies has 

been able to discharge his burden. Until 

he arrives at such conclusion, he cannot 

proceed on the basis of weakness of the 

other party." 
  
 28.  The burden of proof is thus the 

legal obligation on a party to prove the 

allegation made by him, and is often 

associated with the maxim ''Semper 

necessitas probandi incumbit ei qui agit'' 

which means the burden of proof is on the 

claimant. 
  
 29.  The essential distinction between 

"burden of proof" and "onus of proof" is 

legally well settled. The burden of proof 

lies upon the person who has to prove a 

fact and it never shifts; however the 

shifting of onus of proof is a continuous 

process in the evaluation of evidence. In 

this regard reference may be had to the 

judgment in the case of A. Raghavamma 

and another Vs. A. Chenchamma & 

Anr.13 wherein it was held as follows:- 
  
  "12. ...There is an essential 

distinction between burden of proof and 

onus of proof : burden of proof lies upon 

the person who has to prove a fact and it 

never shifts, but the onus of proof shifts. 

The burden of proof in the present case 

undoubtedly lies upon the plaintiff to 

establish the factum of adoption and that 

of partition. The said circumstances do 

not alter the incidence of the burden of 

proof. Such considerations, having regard 

to the circumstances of a particular case, 

may shift the onus of proof. Such a 

shifting of onus is a continuous process in 

the evaluation of evidence..." 
  
 30.  The aforementioned legal 

position has been discussed in a recent 

judgment of this Court in the case of M/s 

Triveni Engineering And Industries Ltd. 

Vs. State of U.P. & Ors.14. 
  
 31.  In the instant case the 

aforementioned burden of proof having 

not been discharged by the respondent-

workman the finding recorded by the 

Labour Court with regard to the workman 

having been completed 240 days in a 

calender year so as to claim entitlement of 

the protection under Section 6N of the 
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Act, 1947 is not supported from the 

records and the same being contrary to the 

material evidence which is available on 

record the finding cannot be legally 

sustained. The respondent-workman 

having not been able to prove the factum 

of his continuous service he was not 

entitled to benefit of the protection of 

Section 6N of the U.P. Industrial Disputes 

Act, 1947 and to the reliefs which have 

been granted by the Labour Court. 

  
 32.  The award of the Labour Court 

is thus legally unsustainable and is 

accordingly set aside. 
  
 33.  The writ petition is allowed in 

the aforesaid terms.  
---------- 

 

(2019)10ILR A 1756 

 

ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 09.08.2019 
 

BEFORE 

 
THE HON'BLE J.J. MUNIR, J. 

 

Writ C No. 6200 of 2019 
 

Kribhco Fertilisers Limited     ...Petitioner 
Versus 

Oswal Chemicals and Fertilisers Ltd. 
& Anr.                                  ...Respondents 
 

Counsel for the Petitioner: 
Sri Bhanu Bhushan Jauhari.                                 
 

Counsel for the Respondents: 
C.S.C., Sri Ajit Kumar Singh Chauhan, Sri 
Bhupendra Nath Singh. 
 
A. Service Law - No evidence recorded by 
the employers - Employer has power to 

dismiss  employee without  enquiry in 
certain cases under special procedure 

under the standing orders - no 
justification  to hold it incumbent upon 

the employer to hold a disciplinary 
enquiry before imposing major 
punishment - Labour Court did not opine 

whether power under the said clause 
was rightfully exercised. 
 
Writ Petition allowed (E-9) 
 
List of Cases Cited: - 
 
1. Mangal Sen Vs St. of U.P. & anr., (1990) 60 

FLR 161 (All)  
 
2. Management of Delhi Transport Corp., New 
Delhi Vs Ram Kumar & anr., 1982 LAB. I.C. 

1378 
 
3. St. of U.P. Vs Ganesh Kumar & anr., 2011 
(131) FLR 200 
 
4. Daya Chand -1 Vs National Thermal Power 
Station, 2004(75) DRJ 486 
 
5. Deputy General Manager (SME) & anr. Vs 
The Presiding Officer, Central Govt. Industrial 
Tribunal-cum-Labour Court, Chennai, 2014 

SCC OnLine Mad 9311 
 
6. M/s Firestone Tyre & Rubber Co. of India 
(P.) Ltd. Vs Management & ors., (1973) 1 SCC 

813,  
 
7. Amar Chakravarty Vs Maruti Suzuki (I) Ltd. 
(2010) 14 SCC 471 
 
8. Shamsher Singh Vs Pepsu Road Transport 
Corporation & anr., 2001 SCC OnLine P&H 

1055: (2002) 3 SLR 144 
 
9. St. of M.P. Vs Parvez Khan, (2015) 2 SCC 
591 
 

(Delivered by Hon’ble J.J. Munir, J.) 
 

 1.  The petitioner, Kribhco Fertilizers 

Limited, have impugned an award of the 

Labour Court, U.P., Bareilly, dated 
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06.09.2018 (published on 22.12.2018) in 

Adjudication Case no.21 of 2017. By the 

award aforesaid, the Labour Court has 

held dismissal from service of eight 

workmen of the petitioner to be unlawful 

and illegal, and ordered their 

reinstatement in services with full back-

wages. The eight workmen were 

dismissed by orders of different dates 

passed by the petitioner in exercise of 

powers under Clause 45.0.0 of the Oswal 

Chemical and Fertilizers Limited, 

Standing Orders. These Standing Orders 

have been certified by the competent 

authority, under the Industrial 

Employment (Standing Orders) Act, 

1946. The aforesaid Standing Orders shall 

be hereinafter referred to as the Standing 

Orders. The eight workmen were 

dismissed by the petitioner without 

holding inquiry by invoking the Special 

Procedure in Certain Cases, provided for 

under Clause 45.0.0 of the Standing 

Orders. The workmen, who have been 

dismissed from service, were represented 

before the Labour Court by the first 

respondent, Union through their General 

Secretary, J.B. Singh, who is also one of 

the dismised workmen. Before this Court 

also, therefore, the eight workmen have 

been impleaded through the Employees' 

Union, called Oswal Chemicals and 

Fertilizers Limited Karmchari Sangh. 
  
 2.  It would be appropriate to depict 

in tabular form the particulars of 

workmen, who have been dismissed by 

orders of different dates. The dates of the 

relative orders of dismissal are also 

shown. The eight workmen of the 

petitioner whose interest before this Court 

is represented by the first respondent, 

Union, are hereinafter referred to as the 

''workmen' wherever the reference is 

collective; individually, they would be 

referred to by their names. These 

particulars are depicted thus: 
Sr. 

No

. 

Name of the 

Workmen 
 

Designati

on 
Date of 

Dismissal 

from 

Service  

Date of 

Birth 

1. J.B. Singh  Assistant 

(Secretar

y of 

Union) 

10.06.20

09  
 

13.08.197

0 

2. Shamsher 

Chand 
Security 

Guard 
18.06.20

09 
02.05.195

8 

3. Rakesh Mishra Security 

Guard 
27.06.20

09 
10.03.197

0 

4. Radhey Shyam Security 

Guard 
26.06.20

09 
10.11.195

4 
 

5. Jang Bahadur 

Yadav 
 

Security 

Guard 
16.06.20

09  
 

02.11.197

2 

6. Vijay Prakash 

Shukla 
Security 

Guard 
26.06.20

09 
10.01.195

8 

7. V.K. Rajpoot Fireman 16.06.20

09 
15.10.197

2 

8. Sushil Kumar 

Mishra 
Fireman 27.06.20

09 
10.02.197

8 

 

 3.  The record shows that suo motu 

action was taken by the State Government 

to make a reference of an industrial 

dispute on 10.06.2010, in exercise of 

powers under Section 4 of the U.P. 

Industrial Disputes Act, 1947 (for short, 

the Act), relating to the aforesaid 

dismissal of the petitioner's workmen. The 

reference aforesaid was made to the 

Labour Court, Rampur, where it was 

registered as Adjudication Case no.32 of 

2010. The reference was made in the 

following terms (in Hindi vernacular): 
  

  "क्ा  ेवायोिक द्वारा अपने श्रजमक 

श्री ििंग बहादुर यादव पुत्र श्री राम नरेश यादव 

को जदनािंक 16.6.2009, श्री बी०पी० शुक्ला पुत्र 

श्री ब्रह्मदत्त शुक्ला को जदनािंक 26.6.09, श्री 

राधेश्याम ज िंह पुत्र श्री एम०पी० ज िंह को 

जदनािंक 24.5.09, श्री राकेश जमश्रा पुत्र श्री 
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आर०के० जमश्रा को जदनािंक 27.5.09, श्री 

िे०बी० ज िंह पुत्र श्री बी०के० ज िंह को जदनािंक 

10.6.09, श्री शमशेर ज िंह पुत्र श्री दीवान चन्द्र 

को जदनािंक 16.6.09, श्री  ुशील कुमार जमश्रा 

पुत्र श्री  ूरिपाल को जदनािंक 27.6.09 तथा श्री 

वी०के० रािपूत पुत्र श्री होती लाल रािपूत की 

जदनािंक 16.6.2009  े  ेवायें  माप्त जकया 

िाना उजचत एविं वैधाजनक है। यजद नही िं तो 

 म्बल्दन्धत श्रजमकगण क्ा जवतनाम / अनुतोर् 

पाने का अजधकारी है, एविं अन्य जकन जववरणोिं 

 जहत।" 

  
 4.  Summons were issued on 

17.07.2010 to both parties. It may be 

emphasized here again that before the 

Labour Court, the workmen were 

represented by the first respondent, 

Union, whose name also figures in the 

reference order as one party to the 

industrial dispute. The course of 

proceedings taken in this case also 

indicate that much later the case was 

transferred from the Labour Court, 

Rampur to the Labour Court, Bareilly 

under a Government Order 29.08.2017. It 

was registered afresh before the Labour 

Court, U.P., Bareilly as Adjudication 

Case no.21 of 2017. 

  
 5.  Something needs to be said about 

the identity of the petitioner also. 

According to the petitioners' case, the 

petitioners who are a Company duly 

incorporated under the provisions of the 

Companies Act, 1956, were incorporated 

as M/s. Kribhco Shyam Fertilizers 

Limited. By that name, the Company was 

incorporated on 08.12.2005. It is engaged 

in the manufacturing of Chemical 

Fertilizers and Agro Products. The said 

company has its unit, a Urea & Ammonia 

Manufacturing Plant at Village Pipraula, 

District Shahjahanpur. The aforesaid 

company was incorporated with the 

Registrar of Companies for the National 

Capital Territory of Delhi and Haryana. 

Subsequently, the name of Kribhco 

Shyam Fertilizers Limited was altered to 

Kribhco Fertilizers Limited. The aforesaid 

change was brought about with the issue 

of a certificate of incorporation dated 3rd 

June, 2017, issued in terms of Rule 29 of 

the Companies (Incorporation) Rules, 

2014. It is, thus, the renamed company 

aforesaid, and incorporated afresh by that 

name, who are the petitioners. It also 

requires mention that another company, 

Bindal Agro Chemical Limited, was a 

company duly incorporated under the 

provisions of the Companies Act, 1956. 

The company last mentioned was 

incorporated in the year 1981. It was 

engaged in the manufacture of chemicals 

fertilizers and agro products. This 

company, that is to say, Bindal Agro 

Chemical Limited had its Urea and 

Ammonia Manufacturing Plant at Village 

Pipraula, District Shahjahanpur. This 

plant has since been purchased by the 

petitioner. Bindal Agro Chemical Limited 

changed name to Oswal Chemicals and 

Fertilizers Limited, in the year 1995, as 

the petitioners assert. The petitioners 

further assert that the employees of Oswal 

Chemicals and Fertilizers Limited formed 

an Employees' Union in the name of 

Oswal Chemicals and Fertilizers Limited 

Karmchari Sangh, District Shahjahanpur. 

After the petitioners purchased the Urea 

and Ammonia Manufacturing Plant from 

the erstwhile Bindal Agro Chemical 

Limited, on 14.08.2006, through a 

registered sale deed, the Oswal Chemicals 

and Fertilizers Limited Karmchari Sangh, 

District Shahajahanpur, became privy to 

the petitioners. It is the aforesaid 

Employees' Union who are espousing the 

cause of the eight workmen who are their 
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members, one of them being their General 

Secretary. The said Union is impleaded as 

respondent no.1 to the petition. 

  
 6.  Reverting back to the dispute, that 

has given rise to proceedings before the 

Labour Court, the facts of it all are best 

discernible from the rival versions of an 

occurrence dated 03/ 04.06.2009, that 

took place at the premises of the 

petitioners, at about 1.30 a.m., with a 

repeat event at 4.30. It is claimed to be an 

attack by a mob of the petitioners' 

workmen on the premises of the 

manufacturing plant of the company at 

Pipraula, leading to extensive damage of 

the company's property. It is also claimed 

that in the said attack, the residential 

quarters of its officers were attacked by a 

riotous mob of employees, led by the 

Union leaders, that is to say, the leaders of 

the first respondent, including its office 

bearers. 
  
 7.  The rival versions about this 

occurrence figure boldly in the two 

written statements, that were filed by the 

petitioners and the first respondent, 

espousing the cause of the workmen. The 

details of pleadings and evidence before 

the Labour Court filed by both sides 

would be described a little later in this 

judgment. 

  
 8.  According to the case of the 

workmen, represented by the first 

respondent, as given out in their written 

statement is to the effect that the 

petitioners are a manufacturing 

establishment engaged in the production 

of urea and chemical fertilizers. They 

employ about 350 workmen. The first 

respondent are an Employees' Union, who 

are active in the establishment of the 

petitioners manufacturing plant in order to 

safeguard the interest of workmen, 

employed there. The first respondent-

Union are affiliated to some All India 

Organization of Unions, described as the 

CITU. 
  
 9.  It is indicated about the workmen 

individually that Jang Bahadur Yadav was 

appointed on 04.05.1996 as a Security 

Guard, V.P. Shukla was appointed on 

25.03.1996 also as a Security Guard; 

likewise, Radhey Shyam was appointed 

on 08.12.1996 in the same capacity, 

Rakesh Mishra was appointed as Security 

Guard on 23.12.1995, whereas J.B. Singh 

was appointed on 10.04.1997 as a Helper, 

Shamsher Chandra was appointed on 

10.04.2000, again as a Security Guard; 

Susheel Kumar was appointed on 

13.09.2003 as a Fireman, and, V.K. 

Rajpoot was also appointed as a Fireman, 

on 15.01.1996. 
  
 10.  It is first respondent's case that 

all these workmen were office bearers of 

the Union's General Body. They would 

espouse from time to time any just cause 

of their fellow workmen. It is the further 

case of the first respondent that on 

account of the activities of the workmen 

in raising just demands on behalf of 

others, that the petitioner management 

harboured malice and ill-will towards 

each of them. The petitioners would act 

with bias vis-a-vis the workmen, and 

would often harass them. It is the first 

respondent's further case that the 

petitioner management wanted to run the 

establishment in an obdurate and 

tyrannical fashion, and to that end, it is 

the petitioners' policy to suppress Union's 

activities and penalize their leaders. The 

first respondent-Union had raised certain 

demands through a letter dated 

04.08.2008, related particularly to casual 
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hands before the petitioners, of which the 

District Administration and the Labour 

Department had been given information. 

The said demands and problems were 

pending consideration before the 

petitioners, but no action was taken 

thereon. In the meanwhile, casual hands 

and those engaged through labour 

contractors were not paid wages for a 

period as long as three months. On that 

account w.e.f. 29.05.2009, workmen 

undertook a hunger strike for an indefinite 

period. The strike was called by casual 

hands, and the first respondent, in support 

of those demands had staged a dharna. 

The petitioner management were 

desperate about the picketing workmen. 

The petitioner management for the 

purpose abating the dharna drafted help of 

the civil and police administration. It was 

pleaded by the first respondent before the 

Labour Court that the Standing Orders 

have been framed without the consent of 

the workmen or their Union. The first 

respondent have castigated the petitioner 

management of going against the 

provisions of the Standing Orders, about 

which they made an ego issue. 
  
 11.  It is the first respondent's case 

that while the first respondent, Union and 

its office bearers were extending their 

support to the striking casual hands and 

contract labourers, on 03.06.2009 in the 

night hours, the civil administration and 

the police acting at the behest of the 

petitioners, resorted to illegal action 

against the striking workmen. They 

forcibly removed them from site where 

the hunger strike had been organized in 

order to bring about a forced dissipation 

of that strike. In the same sweep of action, 

Sethpal Singh, Bhagwan Singh, J.B. 

Singh, V.K. Rajpoot and Jang Bahadur 

Yadav, were dismissed from service on 

10.06.2009, without serving them with a 

show cause notice, or calling for their 

explanation, much less holding a domestic 

inquiry. Shamsher Chandra, V.P. Shukla, 

Radhey Shyam, Rakesh Mishra and 

Susheel Mishra, had already been 

suspended. They were dismissed from 

service on 18.06.2009, 26.06.2009, 

26.06.2009, 27.06.2009 and 27.06.2009, 

in that order, again without holding any 

disciplinary inquiry. 

  
 12.  It has been pleaded on behalf of 

the workmen by respondent no.1 that the 

motivated nature of the action taken 

against them is evident from the fact that 

they were dismissed from service on 

ground, amongst others, that the workmen 

entered the Officers' Colony where they 

attacked the Officers of the petitioners. 

Lateron, two workmen, Sethpal Singh and 

Bhagwan Singh, were reinstated in 

service, even though the charges levelled 

against the two reinstated workmen and 

the workmen are the same. It is pleaded 

that this action of the petitioners renders 

the punishment awarded to the workmen 

void. It is also pleaded that in the charge 

sheet, dated 14.03.2009, false charges 

have been levelled against J.B. Singh, 

who is the General Secretary of the first 

respondent-Union. Disciplinary inquiry 

on the basis of the charge sheet dated 

14.03.2009 also commenced, but early 

into the proceedings, the petitioners 

realized that they would not be able to 

prove the charges. As such, the inquiry 

was abandoned. It is also pleaded that 

through the various letters issued to the 

workmen, they have been arbitrarily 

dismissed from service without a proper 

order being made, and without holding 

any disciplinary inquiry, or calling for 

their explanation. The petitioners' action 

is, thus, in violation of labour laws. It is 
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also urged by the first respondent that the 

show cause notice and the dismissal 

orders issued to the workmen carry 

charges that are baseless, false and vague. 

The entire proceedings taken by the 

petitioners are in violation of the 

principles of natural justice. It is also the 

first respondent's case that the petitioners 

have misused their authority to dismiss 

the workmen, which they did by resort to 

breach of faith in the manner that assuring 

them of reinstatement, they secured letters 

of apology from the workmen, but went 

back on the assurance by turning down 

their letters of apology. It is also said that 

the conduct of the petitioners renders their 

action all the more bad, inasmuch as, 

similarly circumstanced workmen, 

Sethpal Singh and Bhagwan Singh, have 

been reinstated in service; the workmen 

being charged on identical allegations 

ought to have been reinstated, likewise. It 

is also pleaded that the workmen ever-

since their dismissal have been jobless 

with no source of income. 
  
 13.  The petitioners on the other hand 

put forward their case before the Labour 

Court through a written statement bearing 

paper no.15A, wherein it is pleaded that 

the workmen were employed with the 

petitioners. It is said that the services of 

the workmen are governed by the certified 

Standing Order, that is in force. It is 

certified under the Industrial Employment 

(Standing Orders) Act, 1946 by the 

Additional Labour Commissioner, 

Bareilly. The workmen have been 

dismissed from service as a measure of 

punishment under Clause 45.0.0 (b) and 

(c) of the Standing Order. Each of the 

workmen were involved in acts of rioting, 

damaging the company's property, 

entering the residential quarters of the 

Officers of the Company, where they 

resorted to destruction of property, 

abusing the Officers and their family 

members. It is pleaded that there is a 

prima facie case against the workmen of 

causing physical harm to Senior Officers 

and their family members. As such, the 

company in accordance with Clause 

45.0.0 (b) of the certified Standing Orders 

did not find it to be a fit case to hold a 

disciplinary inquiry. It is pleaded on 

behalf of the petitioners that on 

04.06.2009, the workmen and their 

companions congregated at the Gate of 

the colony, and did not permit any 

Officer/ Employee to proceed to work. 

Thereupon, the petitioners called in aid 

the District Administration who abated 

the obstruction by the workmen and their 

companions. It is also the petitioners' case 

that this act of the workmen led to a 

dreadful situation because in the absence 

of Officers and workmen from duty, 

consequent upon prevention as aforesaid, 

the unattended industrial plant could have 

led to any operational disaster. 
  
 14.  A letter was issued to J.B. Singh 

and Bhagwan Singh bearing no.7/2009, 

dated 02.06.2009, by which strike by the 

employees was announced? The workmen 

and their companions caused an 

atmosphere of fear to prevail in the 

premises of the industrial plant, on 

account of which no man was prepared to 

stand witness against them. A First 

Information Report was lodged against 

the workmen under Sections 147, 149, 

336, 344, 452, 427, 504, 506 IPC, 

wherein after investigation a charge sheet 

was filed before the Chief Judicial 

Magistrate, Shahjahanpur by the police. It 

was also the petitioners' case before the 

Labour Court that the workmen and their 

companions on a widespread scale 

misbehaved with the Officers and their 
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family members, that prevented anyone 

from testifying against them. This led the 

petitioners to form an opinion that it was 

not necessary to hold an inquiry against 

the workmen, and to proceed against them 

under Clause 45.0.0 of the certified 

Standing Orders in order to dismiss them 

from service as a measure of punishment. 

It was also pleaded that under Clause 

37.0.0 of the certified Standing Orders, 

there is provision for an appeal against 

punishments awarded. The workmen 

invoked the aforesaid provision and 

submitted a mercy appeal to the 

Managing Director of the petitioners, 

wherein J.B. Singh and all the other 

workmen admitted their guilt, requesting 

reinstatement in service on compassionate 

grounds. The Appellate Authority after 

considering all relevant aspects of the 

matter declined to accept the workmens' 

appeal, and affirmed the order of 

punishment. 

  
 15.  Before the Labour Court, the 

petitioners and the workmen also filed 

their rejoinder statements replying to their 

respective written statements. The 

respondent-Union filed documentary 

evidence through a list, paper no.27B(2), 

whereas the petitioners filed their 

documents through two lists, papers 

nos.23B(1) and 42B(1). 
  
 16.  The respondent-Union examined 

in support of their case J.B. Singh as their 

witness. After his deposition-in-chief, he 

was thoroughly cross-examined by the 

petitioners' authorized representative. On 

behalf of the petitioners, one Hitesh 

Kulshreshtha and another V.K. Shukla 

tendered their deposition-in-chief on 

affidavit. These witnesses were cross-

examined by the workmens' authorized 

representative. 

 17.  The Labour Court while 

rendering the impugned award has 

elaborately set out the parole evidence of 

witnesses on both sides about the 

occurrence, in between the paraphrased 

version of which, it has considered the 

different propositions of law urged on 

both sides, together with the authorities 

cited. All the various contentions that 

have been mentioned by the Labour Court 

in the award impugned do not require 

attention of record, except those on which 

the event before the Labour Court has 

turned. 
 

 18.  The Labour Court proceeded to 

its conclusions on the first principal 

premise that is admitted to both sides: that 

the petitioners- employers before 

imposing the major punishment of 

dismissal from service, did not hold any 

inquiry into the misconduct imputed to 

the workmen. It was held that before 

imposing a major punishment, it was 

imperative for the petitioners to have 

undertaken a domestic inquiry; just asking 

the workmen whether they wanted to 

apologise and their doing so would not 

lead to an inference of guilt. In this 

connection, the Labour Court depended 

upon an authority of this Court in Mangal 

Sen vs. State of U.P. and another1.  
  
 19.  The contention of the petitioners' 

representative before the Labour Court 

was that the role of J.B. Singh and the 

seven other workmen, who are his 

companions, is different from Sethpal 

Singh and Bhagwan Singh, because J.B. 

Singh was leading the belligerent mob, 

wherein the remainder of seven workmen 

were supporting him; that is not the case 

with Bhagwan Singh and Sethpal Singh. 

The Labour Court opined that the 

occurrence is one dated 03/04.06.2009, in 
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two events at 1.30 a.m. and 3.15 a.m. In 

the said occurrence, all the ten workmen 

have a similar role assigned, with 

identical allegations against them to found 

their orders of dismissal. However, 

Sethpal Singh and Bhagwan Singh, who 

were involved along with the workmen, 

were opined by the Labour Court on a 

perusal of the facts on record to bear a 

role identical to that of the workmen. It 

was held that once the petitioners on 

identical charges against Bhagwan Singh 

and Sethpal Singh, reinstated them in 

service, the eight workmen whose cases 

were referred to the Labour Court's 

adjudication, present a case on the 

petitioners' part of practicing a policy of 

hostile discrimination. 
  
 20.  It was brought to the notice of 

the Labour Court, on behalf of the 

petitioners that the workmen, along with 

the two reinstated, in the criminal 

prosecution launched against them, were 

convicted by the Additional Chief Judicial 

Magistrate, Shahjahanpur vide judgment 

and order dated 20.10.2014, and 

sentenced to various terms for the 

offences found proved. All of them 

appealed to the Sessions Judge, where 

their appeal was allowed in part 

upholding the conviction, but modifying 

the sentence to a suspended servitude, by 

putting the workmen and the two others 

reinstated, on probation for a period of 

one year to maintain the peace and be of 

good behaviour. It was, therefore, urged 

on behalf of the petitioners that convicted 

workmen could not be reinstated in 

service by the petitioners. 

  
 21.  The Labour Court repelled the 

aforesaid contention of the petitioners, 

again on the same premise that if the 

workmen were convicted offenders, so 

were the two reinstated ones, Sethpal 

Singh and Bhagwan Singh. The Labour 

Court held that there is no provision under 

the U.P. Industrial Disputes Act, which 

says that a convicted man cannot be 

reinstated in service. It was remarked by 

the Labour Court that the judgment of 

conviction passed by the Criminal Court 

would not come to aid of the petitioners, 

in resisting reinstatement. The Labour 

Court concluded that charges against the 

two reinstated employees and the 

workmen were identical. The fact that 

Bhagwan Singh and Sethpal Singh were 

reinstated whereas the workmen were not, 

reflected a policy of discriminatory 

treatment by the petitioners. On this 

finding, the Labour Court held that the 

various dismissal orders passed against 

the workmen are not lawful or proper. 

The Labour Court further awarded that all 

the eight employees are entitled to be 

reinstated in service, with continuity and 

back-wages. 
  
 22.  Aggrieved, the present writ 

petition has been filed by the petitioners. 
  
 23.  Heard Sri Bhanu Bhushan 

Jauhari, learned counsel for the petitioner 

and Sri B.N. Singh, learned counsel for 

the respondent-workman. 
  
 24.  It is argued by Sri B.B. Jauhari, 

learned counsel for the petitioners that the 

impugned award is bad in law on various 

counts, and is liable to be quashed as an 

instance of manifestly illegal exercise of 

powers by the Labour Court. He submits 

that the petitioners-Employers have 

exercised their powers to punish under 

Clause 45.0.0 of the certified Standing 

Orders, that postulate contingencies 

where the management can exercise its 

disciplinary jurisdiction to punish, 
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without holding a departmental inquiry. It 

is urged that the Labour Court has not at 

all examined the issue whether the 

petitioner-employers exercised their 

powers on relevant considerations under 

Clause 45.0.0 (supra), which the Labour 

Court had to test on the basis of evidence, 

that was before it, together with all other 

record. No finding on the said issue has 

been returned by the Labour Court, in the 

submission of Sri Jauhari. 

  
 25.  It has been further submitted that 

the action taken by the petitioners to 

punish invoking Clause 45.0.0 is one in 

keeping with the seriousness of the 

misconduct committed by the workmen, 

and going by the nature of duties assigned 

to them. The fact that for acts of 

misconduct, in respect of which the 

workmen were punished by the 

petitioners under Clause 45.0.0 led to 

their conviction in the criminal trial also, 

fortifies the factual foundation, on which 

the petitioners have proceeded. It is also 

submitted by the learned counsel for the 

petitioners that the different treatment 

meted out to the two workmen who were 

spared punishment of dismissal is evident 

from the written statement filed before the 

Labour Court, where the nature of the job 

of the workmen, and the two who were 

not punished, has been detailed to justify 

the different treatment. It is submitted by 

the learned counsel for the petitioners that 

the Labour Court went broadly by the fact 

that charges against the two workmen 

who were spared punishment and the 

workmen were identical, and that all of 

them were convicted by the Criminal 

Court. The inference of discriminatory 

treatment drawn by the Labour Court has 

missed out on considerations that were 

differential in the case of the workmen 

and the two, who have not been punished. 

 26.  It is pointed out that the 

workmen who have been dismissed are 

security personnel and firemen, except 

J.B. Singh, whereas the two spared are 

assistants, who are office hands. It is 

pointed out further that the Labour Court 

has also not considered the fact that of the 

eight workmen, three, that is to say, 

Shamsher Chandra, Radhey Shyam and 

Vijay Prakash Shukla, had already 

reached the age of superannuation. Details 

of each of the workmen were available to 

the Labour Court, in the same manner as 

mentioned in paragraph 14 of the Writ 

Petition. The Labour Court without 

application of mind to these facts with 

reference to three of the workmen, has 

awarded reinstatement with full back-

wages. 

  
 27.  It is also argued by Sri Jauhari 

that the impugned award made by the 

Labour Court is beyond the scope of 

reference, inasmuch as, in the reference 

made, there is absolutely no mention of 

the fact that reinstatement of the two 

workmen for the same misconduct, shows 

discrimination by the petitioners against 

the workmen. It is urged that unless there 

was reference in specific terms relating to 

practice of discrimination, it was not open 

to the Labour Court to hold dismissal of 

the workmen unlawful, on the said 

ground. It is also submitted by the learned 

counsel for the petitioners that there was a 

total breakdown of command and control 

on the date of occurrence, inasmuch as, 

security personnel and firemen took the 

law in their own hands by acts of 

intimidation, violence leading to 

destruction of property, acts threatening 

superior officers, their family members 

and loyal workmen of the petitioners with 

bodily injury. In those circumstances, it 

cannot be said that the power under 
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Clause 45.0.0 was arbitrarily exercised. 

He has emphasized that discipline is of 

prime concern to security personnel, as 

well as personnel in the fire department. 

The workmen, however, charged with 

those vital responsibilities grossly 

misconducted themselves by indulging in 

acts of violence and destruction, which 

imminently deserved invocation of Clause 

45.0.0 of the Standing Orders. In the 

circumstances obtaining that were 

writlarge on the evidence before the 

Labour Court, it has concluded in 

manifest error, that the petitioners ought 

to have conducted an inquiry before 

punishing the workmen. 
  
 28.  It is also highlighted by Sri 

Jauhari that even if for argument's sake it 

is presumed that the power to punish with 

dismissal from service, dispensing with 

inquiry was invoked in error by resort to 

Clause 45.0.0 (supra), the Labour Court 

while rendering the impugned award 

failed to apply its mind to the fact that the 

workmen have been convicted for the 

same acts, in a duly constituted criminal 

trial. It has failed to apply mind to the fact 

that such convicted workmen were not fit 

to be reinstated in service; and certainly 

not with full back-wages. Sri Jauhari has 

castigated the award of the Labour Court 

on account of non-consideration of the 

confirmed conviction of the workmen, 

while ordering reinstatement with full 

back-wages as unjustified, arbitrary and 

illegal. He has further impressed upon this 

Court that no employer can be forced to 

reinstate workmen who have been found 

guilty of offences punishable under 

Sections 452, 147, 336, 341, 427 and 506 

IPC, by a Court of criminal jurisdiction. 

Taking his submission further on the 

issue, he urges that these offences involve 

model turpitude. Men convict of these 

offences cannot be permitted to work in 

an industrial establishment. He has argued 

further that merely because two other 

convicted men were reinstated, one of 

whom is still continuing in service, no 

relief on the basis of "equality before law" 

could be granted to the workmen. He has 

emphasized that the time tested principle 

is that parity cannot be drawn from a 

wrong. The reinstatement of the two other 

workmen, who were also subsequently 

convicted along with the workmen, might 

be a wrong decision of the petitioners, but 

that would not entitle the workmen to 

claim relief pleading it as discrimination. 

  
 29.  Sri B.N. Singh, learned counsel 

appearing on behalf of respondent no.1 

espousing the workmens' cause has 

submitted that the workmen were 

dismissed without conducting a domestic 

inquiry as provided vide Clause 32a.0.0, 

and, particularly, Clause 35.0.0 of the 

Certified Standing Orders. Clause 35.0.0 

last mentioned, provides a complete 

procedure for the imposition of 

punishment that is a major penalty. The 

entire procedure according to Sri B.N. 

Singh has been given a goby, without 

valid cause or justification. It is urged that 

Clause 33.0.0 carries a list of acts and 

omissions numbering 113, that would 

constitute misconduct, in respect of which 

disciplinary proceedings may be drawn. 

There is a complete mechanism for the 

petitioners to deal with any of those 

enumerated acts or omissions constituting 

misconduct, in accordance with Clauses 

35.0.0 to 35.7.0, all of which have been 

arbitrarily ignored to impose a major 

punishment. It is urged by the learned 

counsel for the first respondent that there 

was a continuing agitation to take back 

the workmen in service, of which the 

State Government took cognizance, in 



1766                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

order to maintain industrial peace and 

avoid industrial unrest, once negotiation 

between the employers and workmen had 

failed. It was to remedy the aforesaid 

situation that the Government referred the 

matter as an industrial dispute to the 

Labour Court, Rampur, which lateron 

came to be transferred to the Labour 

Court at Bareilly. 
  
 30.  Sri B.N. Singh, learned counsel 

for the first respondent submits that the 

Labour Court went into evidence, both oral 

and documentary, led on behalf of parties 

and returned a finding that two similarly 

circumstanced workmen, Sethpal Singh and 

Bhagwan Singh were reinstated by the 

petitioners, without assigning any special 

reasons or peculiar circumstances to do so, 

whereas the workmen were not. It was, 

therefore, held by the Labour Court that the 

workmen were discriminated against. It was 

also recorded that ten workmen were put on 

trial for the same acts of misconduct, and all 

ten were convicted and sentenced to various 

terms by the learned Additional Chief 

Judicial Magistrate, Shahjahanpur. On 

appeal filed by the ten workmen to the 

Sessions Judge, sentence of imprisonment 

was modified and all of them were released 

on probation of good conduct for a period 

of one year. It is emphasized by the learned 

counsel that this aspect has been considered 

by the Labour Court at pages 33 and 34 of 

the paper book, carrying the impugned 

award. The fact that the Labour Court has 

considered this aspect has not been disputed 

by the petitioners, or shown to be incorrect 

and based on no evidence. It is, therefore, in 

the submission of the learned counsel, a 

finding of fact based on evidence that 

cannot be disturbed by this Court. 
  
 31.  It is pointed out that in 

paragraphs 7, 9, 11, 12, 13, 15, 17 and 19 

of the counter affidavit, correct facts have 

been detailed relating to the incident, that 

have not been denied in the rejoinder. It 

is, in addition, urged on behalf of 

respondent no.1 that the writ petition is 

not maintainable, as the eight affected 

workmen who are beneficiaries of the 

award, have not been impleaded as party 

respondents to the writ petition. They are 

necessary parties. In their absence, the 

writ petition is bad for non-joinder of 

necessary parties. It has been emphasized 

much by Sri B.N. Singh, that in paragraph 

9 of the counter affidavit, it has been 

specifically asserted that Sri V.K. Shukla 

and Sri A.K. Dixit, who were officials of 

the company, were not residing in the 

factory premises, but living in the colony 

at a distance 1 - 2 kilometers. If any 

incident took place in the colony, away 

from the precincts or the premises of the 

factory, it would be an incident outside 

the place of work, which could not be 

taken cognizance of as misconduct under 

the Certified Standing Order. Thus, the 

hasty action of the management in 

dismissing the workmen from service, 

citing an incident that took place outside 

the factory premises is ultra vires the 

authority of the management under the 

Certified Standing Orders. The entire 

action is mala fide, and amounts to 

victimization of the workmen. It has been 

asserted in paragraphs 11 and 12 of the 

counter affidavit that the petitioner-

employers had entered into an agreement 

with the daily-wages workmens' Union, 

which was not abided by, by the 

petitioners. The daily-wages workmen 

Union and its members were demanding 

implementation of that agreement, by the 

Employers. Respondent no.1 had 

extended support to their cause. It is on 

that account alone, that the Employers 

have falsely implicated the workmen, who 
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are members of the Union, in a false 

criminal case. It is for the same reason 

that without any opportunity of hearing, 

they have dismissed the workmen on 

different dates, invoking Clause 45.0.0 of 

the Standing Orders. In doing so, they 

have acted in violation of Articles 14 and 

21 of the Constitution. 
  
 32.  It is also urged on behalf of 

respondent no.1 that in para 14 ''Ka' ''Kha' 

of the written statement filed by the 

respondent-Union (at pages 121 and 123 

of the writ petition) it is categorically 

stated that the workmen concerned, 

Shamsher Singh, V.P. Shukla, Radhey 

Shyam Singh, Rakesh Kumar Mishra and 

Susheel Kumar Mishra, were suspended 

and charge-sheeted by the petitioners after 

the incident, whereas the other five 

workmen, including Sethpal Singh and 

Bhagwan Singh, were not suspended or 

charge-sheeted ever. However, orders of 

dismissal from service were passed 

against each of them. These workmen 

were allowed to discharge their duties, till 

the order of dismissal from service came 

to be made and received salary for the 

said period of time. It is urged that in 

meting out this differential treatment, the 

petitioners' act constitutes unfair labour 

practice as defined under Section 2(ra) 

read with Schedule V, Paras 5(a), (b), (c), 

(d), (g) of the Industrial Disputes Act, 

1947. 
  
 33.  It is also urged on behalf of 

respondent no.1 that resort to unfair 

labour practice has been prohibited under 

Section 25U, and made punishable under 

Section 25T of the Industrial Disputes 

Act, 1947. The action of the Employers in 

suspending and charge sheeting five 

workmen, while differentially treating 

five others, who were not disturbed till 

orders dismissing them from service were 

passed, besides the act of the petitioners 

in reinstating Sethpal Singh and Bhagwan 

Singh, constitutes unfair labour practice 

on the foot of the discrimination 

practiced. It is argued as a facet of this 

submission that Sethpal Singh is an Ex-

President of the Union whereas Bhagwan 

Singh, is the President of the first 

respondent, Union, in office. There was, 

thus, no reason to distinguish the case of 

the workmen, in particular, respondent 

no.1, who is the General Secretary of that 

Union, and Bhagwan Singh. The fact that 

a differential treatment has been meted 

out, constitutes unfair labour practice, as 

defined in para 9 of Schedule 9 to the 

Industrial Disputes Act. It is submitted 

that discrimination for a fact has been 

held to have been practiced by the Labour 

Court on the basis of a conclusion, that is 

drawn from relevant evidence. The said 

finding is in no way perverse, but 

plausible. As such, it calls for no 

interference by this Court in exercise of 

jurisdiction under Article 226 of the 

Constitution. It has been argued further by 

Sri B.N. Singh, that the Employers have 

not produced any oral evidence to prove 

charges before the Labour Court, which 

was an opportunity available to them to 

substantiate the misconduct claimed 

against the workmen. This the petitioners 

ought to have done, as they have 

dismissed the workmen from service for 

acts constituting alleged misconduct, 

without holding a domestic inquiry. They 

could, by leading evidence in support of 

the charges, substantiate the same before 

the Labour Court. They could have also 

led evidence to show as to how the case 

of the Ex-President, Sethpal Singh and 

President of the first respondent-Union, 

Bhagwan Singh, was different from that 

of the workmen. That also was not done. 



1768                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

This abstinence by the Employers leads to 

a clear inference of victimization of the 

workmen, as learned counsel submits. 

  
 34.  It is submitted by the learned 

counsel for the first respondent that the 

petitioner-Employers, have taken no plea 

with regard to loss of faith and 

confidence. It was never urged on their 

behalf to be framed as a point, no 

evidence was led, and no finding was, 

therefore, recorded by the Labour Court 

on the issue of loss of faith and 

confidence. The said issue having not 

been raised before the Labour court 

cannot be raised before this Court. In 

support of his contention on this score, Sri 

B.N. Singh has placed reliance upon a 

decision of the Delhi High Court in 

Management of Delhi Transport 

Corporation, New Delhi vs. Ram 

Kumar and another2, where speaking 

for the Division Bench, it was held by 

Rajindar Sachar, J. (as the Learned Chief 

Justice then was) in paragraph 12 of the 

Report, thus: 
  
  "13. We must also emphasise that 

the ipse dixit of the management that it has 

lost confidence in the workman is not a 

mantra of charm which can be used at 

management's pleasure to deny the normal 

relief of reinstatement to a workman even 

when the dismissal has been found to be 

unjustified. The plea of loss of confidence 

must have some rational relation to the fact 

that the employee had misused his position 

of trust and rendered it undesirable to retain 

him in service. The cases where 

reinstatement was refused related to the 

special relationship of a stenographer 

attached to an employer as in the case of 

(1970) 1 Lab L J 63 (SC) (Ruby General 

Insurance Co. vs. Chopra; or Hindustan 

Steel Ltd. v. A.K. Roy (1970) 1 Lab L J 

228: (1970 Lab I C 1166) (SC)) where it 

was found undesirable to retain a person in 

service because of the recommendation of 

the Senior Security Officer based on 

verification report of the police that it would 

not be desirable to retain him in service 

particularly when the workman was 

employed in a blast furnace, a crucial part of 

the work with respect to which the 

workman had been employed. Mr. Malhotra 

tried to make capital by referring to the past 

record of the respondent workman from 

which it appears that he was previously 

warned or censured for some dereliction of 

duties. But this record is of no consequence 

because it is apparent that notwithstanding 

these warning it was not considered 

improper or hazardous to continue with the 

service of the employee. But for the present 

disciplinary proceeding the employer was 

apparently satisfied that continuance of the 

workman was not hazardous or risky for the 

establishment. If that be so then how can it 

be urged with any justification that even 

when the charges have not been established 

the workman should be penalised by being 

denied his normal right of reinstatement on 

the vague and unsubstantiated plea of loss 

of confidence. 
  "Loss of confidence in the integrity 

of an employee should be substantiated by 

cogent evidence before the Labour Court. If a 

workman is entitled as a general rule to be 

reinstated after his wrongful dismissal is set 

aside stated and on the facts it is not possible 

to find cogent material on which the 

establishment can genuinely be considered to 

have lost confidence in the integrity of the 

workman, he is entitled to be reinstated." See 

(1971) 1 Lab L J 233: (1971 Lab I C 1235) 

(SC), Management of Panitole Tea Estate v. 

Workmen." 
  

 35.  Sri B.N. Singh has further placed 

reliance on a decision of a Division Bench 
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of this Court in State of U.P. vs. Ganesh 

Kumar and another3, to urge that the 

punishment of dismissal from service is 

shockingly disproportionate to the 

misconduct, particularly, when the 

workmen in this case at some stage, may 

be by contrivance of the Management had 

accepted their guilt, and pleaded for 

mercy. It is pointed out by Sri Singh that 

in State of U.P. vs. Ganesh Kumar and 

another (supra), the misconduct charged 

against the respondent, a Constable with 

the Provincial Armed Constabulary, 28th 

Battalion P.A.C., Etawah, was that on 

being called to Headquarters, he appeared 

in an inebriated condition. In the medical 

examination, it was verified that he had 

consumed alcohol. Accordingly, 

disciplinary proceedings were initiated 

against him under Rule 14(1) of the U.P. 

Officers of the Subordinate Ranks 

(Punishment and Appeal) Rules, 1991. 

During inquiry, he accepted his guilt and 

submitted that he was upset due to the 

death of two of his brothers, and prayed 

for mercy. In that case, the Tribunal 

(which appears to be a reference to the 

U.P. Public Services Tribunal, from the 

report of the decision) set aside the 

punishment of dismissal from service 

awarded by the Disciplinary Authority, 

and directed reinstatement in service with 

25% back-wages. Upon a writ petition by 

the Employers challenging the Tribunal's 

judgment, a Division Bench of this Court 

went into the question of proportionality 

of punishment, and after a reference to 

two other decisions, involving misconduct 

of a similar kind, in one case by a 

Constable Driver in the CRPF, held the 

award to be just and legal. Learned 

counsel for the first respondent placed 

reliance on this decision to say that in the 

totality of circumstances, the petitioners 

are entitled to extension of the same 

treatment - if not the same treatment, the 

same mercy - as that extended to the two 

similarly circumstanced workmen, 

Sethpal Singh and Bhagwan Singh. 

Certain other authorities have also been 

relied upon by Sri B.N. Singh, on the 

various grounds that he has urged in 

support of the award, which shall be duly 

considered during the course of this 

judgment. 
  
 36.  This Court has given a 

thoughtful consideration to the rival 

submissions, which on both sides have 

been advanced by the learned counsel 

with their usual felicity of expression, and 

unsparing industry. 
  
 37.  A perusal of the impugned award 

does show that the Labour Court has not at 

all examined the question as to validity of the 

exercise of disciplinary powers by the 

petitioners, without holding an inquiry, 

taking resort to Clause 45.0.0 (b) and (c) of 

the Standing Orders. A perusal of the various 

orders of dismissal, compendiously annexed 

as Annexure 15 to the writ petition, would 

show that in case of J.B. Singh, the 

Disciplinary Authority has exercised powers 

under sub-clause (c) of Clause 45.0.0 last 

mentioned, whereas in cases of other 

workmen, the power has been exercised 

under sub-clause (b) & (c) of Clause 45.0.0 

of the Certified Standing Orders. Clause 

45.0.0 of the Standing Orders is extracted 

below: 
  
  "45.0.0 SPECIAL 

PROCEDURE IN CERTAIN CASES: 

  Not with standing anything 

contained therein the disciplinary Authority 

may impose any of the penalties. 
  (a) If an employee has been 

convicted on a Criminal charge or 

conclusions arrived at by a judicial trial. 
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  (b) If the management believes 

or suspects that an employee particularly 

on holding a position of confidence, has 

betrayed that confidence. But such belief 

or suspicion of the employee should not 

be a mere whom or fancy. It should be 

bonafide and responsible. 
  (c) If an employee has been 

found guilty of very serious kind of 

misconduct such as sabotage, firing or 

attempting murder or manhandling or 

attempting physical resorts to senior 

official in industrial premises and on the 

strength of facts domestic enquiry is not 

required. The workman who is adjusted 

by the management on examination of the 

facts to be guilty of such misconduct is 

liable to be summarily dismissed." 
  
 38.  Acts constituting misconduct 

have been very elaborately detailed in the 

Certified Standing Orders, in two parts. In 

Clause 27.0.0 and its various sub-clauses, 

it has been spelt out about the behaviour 

& conduct and certain other matters that a 

workman has to adhere to. In Clause 

33.0.0 and its various sub-clauses, 

numbering a 113 are detailed as specific 

acts and omissions, that constitute 

misconduct. Of these, sub-clause (15) of 

Clause 33.0.0 of the Standing Orders, 

reads thus: 

  
 "33.0.0 ACTS & OMISSIONS 

CONSTITUTING MISCONDUCT: 
  Without prejudice to the general 

meaning of the terms misconduct and 

indiscipline, the following acts and 

omissions, shall inter-alia, constitute 

specific acts of misconducts on the part of 

a workman. 
  (15) Assaulting or threatening 

or manhandling or intimidating or abusing 

or insulting or behaving in an 

indisciplined manner with any officer or 

employee of Establishment or his family 

members, whether within the 

establishment or work or estate premises 

or outside, whether on duty or otherwise 

for any reason, whatsoever." 
                                  (Emphasis by Court) 
  
 39.  The Labour Court has 

spontaneously remarked that the 

Employers ought to have held a domestic 

inquiry before imposing a major penalty. 

It was not enough for them to ask whether 

the workmen wished to apologize, and 

further that from their letters expressing 

apologies, hold them to be guilty. The 

approach of the Labour Court appears to 

be fundamentally flawed, because on the 

facts on record, the Employers never 

resorted to the routine procedure of 

holding a domestic inquiry, which is 

otherwise provided for in case a major 

punishment is to be imposed. The said 

procedure is provided for under Clause 

35.0.0 of the Certified Standing Orders. It 

is, indeed, a very detailed procedure with 

all opportunity to the workman to offer 

his defence, and for him to be heard, 

before a decision of drastic consequence 

is taken. Clause 45.0.0 is engrafted as an 

exception to the normal rule of holding 

domestic inquiry against a workman, 

charged with misconduct that may lead to 

imposition of a major punishment. The 

first task for the Labour Court, therefore, 

was to see whether the special procedure 

envisaged under Clause 45.0.0 was 

invoked bona fide, and applied to the facts 

and evidence on record, in terms that it is 

contemplated under the said Clause. 
  
 40.  The Labour Court had a 

reference before it, whether the various 

orders of dismissal passed against the 

workmen were lawful and proper. It was, 

therefore, imperative for the Labour Court 
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to go into the question whether the power 

under Clause 45.0.0 of the Standing 

Orders was rightly invoked and lawfully 

applied. It is only if the Labour Court 

concluded that the power was not 

rightfully invoked, or even if invoked 

rightly, applied wrongly, would the 

contingency arise where the Labour Court 

could hold that it was imperative for the 

petitioner-Employers to have held a 

domestic inquiry before the proceeding to 

impose a major penalty, in accordance 

with the procedure under Clause 35.0.0 

(supra). It is not that, that the attention of 

the Labour Court was not drawn to the 

special procedure under Clause 45.0.0, 

which was invoked in this case. 
  
 41.  A perusal of the written statement 

filed before the Labour Court shows that in 

paragraphs 2, 3 & 4 of the same, it has been 

clearly asserted that the extraordinary 

disciplinary powers, under Clause 45.0.0 of 

the Certified Standing Orders were invoked. 

The Labour Court, therefore, had to determine 

whether that power was validly invoked, 

before it could proceed to conclude that the 

Employers were under an obligation to hold a 

domestic inquiry. That finding, as to the 

domestic inquiry not being held by the 

petitioner-Employers, would require the 

Labour Court to negative invocation of 

powers under Clause 45.0.0 (supra), before 

dismissal of the workmen could be held illegal 

on ground of non-holding of a domestic 

inquiry. Much contrary to this approach, the 

impugned award betrays that the Labour 

Court had turned a Nelson's eye to the impact 

of Clause 45.0.0 of the certified Standing 

Orders. It has proceeded to conclude against 

the petitioner-Employers as if that clause 

never existed, or was never invoked. 
  
 42.  It is, therefore, left to this Court 

to see whether Clause 45.0.0 of the 

Certified Standing Orders was rightly 

invoked by the petitioner-Employers. 

There can be little doubt that generally 

speaking the valid exercise of power of an 

Employer to dismiss an employee, whose 

service is protected by a statute (as 

distinguished from a mere contractual 

employment governed by the Master-

Servant relationship) must be exercised, 

in accordance with the procedure 

provided for imposition of a major 

penalty of that kind. Even if a very 

detailed procedure is not spelt out under 

the relevant service rules or regulations, 

an inquiry to determine the truth of the 

allegations adhering to the fundamentals 

of the rules of natural justice would be 

imperative. Dispensation of the 

requirement to inquire into the 

misconduct of a workman or employee is 

permissible only in the circumstances 

where statutory service rules or 

regulations, do provided for that 

contingency. In case of industrial 

employment where the workman's tenure 

is certainly protected by the Industrial 

Disputes Act, it is the Certified Standing 

Orders, approved and duly certified by the 

competent authority applicable to the 

Employer that serve as service regulations 

for a workman with all statutory force. 

This statutory vigour for the Certified 

Standing Orders of an Employer flows 

from the Industrial Employment 

(Standing Orders) Act, 1946. Admittedly, 

in the present case, the Certified Standing 

Orders applicable to the petitioners have 

due approval and enforcement under the 

Act aforesaid. 

  
 43.  Before venturing to answer 

whether one or the other sub-clauses of 

Clause 45.0.0 of the Certified Standing 

Orders would justify orders of dismissal 

for the grave misconduct alleged, being 
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passed without holding a domestic 

inquiry, a brief survey of some authorities 

would be useful. In this context, a 

decision of the Delhi High Court in Daya 

Chand-I vs. National Thermal Power 

Station4, is apposite. In that case the 

employee was employed on security duty 

by the respondent, National Thermal 

Power Station on 04.04.1998. He was 

dismissed without inquiry by the 

Employers, invoking their powers under 

Rule 25 of the Standing Orders applicable 

to them on ground that the Disciplinary 

Authority, for reasons recorded by it in 

writing, was satisfied that it was 

reasonably not practicable to hold an 

inquiry in the manner provided in the 

Standing orders. It would be relevant if 

the provisions of Rule 25 of the Standing 

Orders, in re, Daya Chand-I (supra) are 

reproduced (quoted from the report of the 

judgment verbatim): 
  
  "25. Special Procedure in 

Certain Cases-- 
  Notwithstanding anything 

contained in Standing Order No. 24, the 

Disciplinary Authority may impose any of 

the penalties specified in Standing Order 

No. 23 in any,of the following 

circumstances: 
  (i) the workman has been 

convicted on a criminal charge or on the 

strength of facts or conclusions arrived at 

by a judicial trial; or 
  (ii) where the Disciplinary 

Authority is satisfied for reasons to be 

recorded by it in writing that it is not 

reasonably practicable to hold an enquiry 

in the manner provided in these Standing 

Orders; or 
  (iii) where the Disciplinary 

Authority is satisfied that in the interest of 

the security of the Corporation/company, 

it is not expedient to hold an enquiry in 

the manner provided in these Standing 

Orders." 
  
 44.  The facts in Daya Chand-I (supra) 

in sum and substance were that the employee 

was deputed at the residence of a Director of 

the Employers, in the Asian Village Residential 

Complex. It was reported that the employee 

had indulged in an unnatural act with a child, 

leaving his post without permission. The child 

was aged 6 years and resided in the Garage of 

an adjoining flat, in the same Complex. The 

employee was allegedly caught red-handed by 

the child's parents and some neighbours. It was 

in the context of the aforesaid facts that the 

employee was served with a show cause notice, 

asking him why should he not be dismissed 

from service. He appears to have put in reply 

and denied. He refuted the allegations in their 

entirety. The Disciplinary Authority considered 

the matter and proceeded to inflict punishment 

of dismissal from service, invoking Rule 25(ii) 

of the Standing Orders, already mentioned. The 

Court, in dealing with the challenge, held with 

reference to the facts of the case, the 

contentions urged and authority on the point, 

thus: 
  
  "9. Three contentions have been 

raised by the Counsel for the petitioner at 

the hearing. The first contention raised 

was that no case was made out to proceed 

against the petitioner under Rule 25. The 

second contention was that there was no 

material before the authorities to take 

action and the third contention raised was 

that the order of termination was passed 

by the Deputy Manager (P&A). The 

Competent Authority of the petitioner was 

the Deputy General Manager who alone 

was empowered to act as the Disciplinary 

Authority of the petitioner. 
  10. The issue as to when an 

authority can dispense with enquiry has 

received the attention of Courts from time 
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to time. Power of the employer to 

dispense with the enquiry has been upheld 

by the Courts. However, exercise of this 

power has been held to be strict and 

applicable to exceptional circumstances. 

In the judgment reported as AIR 1985 SC 

251, Workmen of Hindustan Steel Ltd. v. 

Hindustan Steel Limited, Hon'ble 

Supreme Court held: 
  "When the decision of the 

employer to' dispense with enquiry is 

questioned, the employer must be in a 

position to satisfy the Court that holding 

of the enquiry will be either counter-

productive or may cause such irreparable 

and irreversible damage which in the facts 

and circumstances of the case not be 

suffered. This minimum re-quirement 

cannot and should not be dispensed with 

to control wide discretionary power and to 

guard against the drastic power to inflict 

such a heavy punishment as denial of 

livelihood and casting a stigma without 

giving the slightest opportunity to the 

employee to controvert the allegation and 

even without letting him know what is his 

misconduct." 
  11. In a case of sexual 

misconduct, the Hon'ble Supreme Court 

in the judgment reported as 1997 (2) SCC 

534, Avinash Nagra v. Navodaya 

Vidyalaya Samiti, held as under: 
  "It is seen from the record that 

the appellant was given a warning of his 

sexual advances towards a girl student but 

he did not correct himself and mend his 

conduct. He went to the Girls Hostel at 10 

p.m. in the night and asked the Hostel 

helper, to misguide the girl by telling her 

that Bio-Chemistry Madam was calling 

her; believing the statement, she came out 

of the hostel. She was an active 

participant in cultural activities. Taking 

advantage thereof, he misused his position 

and adopted sexual advances towards her. 

When she ran away from his presence, he 

pursued her, to the room where she locked 

herself inside, he banged the door. When 

he has informed by her room mates that 

she was asleep, he rebuked them and took 

the torch from the room and went away. 

He admitted his going there and admitted 

his meeting with the girl but he had given 

a false explanation which was not found 

acceptable to an Inquiry Officer, namely, 

Asstt. Director. After conducting the 

enquiry, he submitted the report to the 

Director and the Director examined the 

report and found him to be not worthy to 

be a teacher in the institution. The 

Director has correctly taken the decision 

not to conduct any enquiry exposing the 

students and m6desty of the girl and to 

terminate the services of the appellant by 

giving one month's salary and allowances 

in lieu of notice as he is a temporary 

employee under probation. In the 

circumstances, it is very hazardous to 

expose the young girls for tortuous 

process of cross-examination." 
  12. Thus, where a disciplinary 

enquiry is dispensed with on the plea that 

it was not reasonably practicable to hold 

one, the Court must be satisfied that it 

was not a colourable exercise or a mala-

fideaction of the employer. The employer 

was to satisfy the Court that good and 

objective reasons existed showing both 

proof of mis-conduct and the reasons for 

dispensing with the enquiry. This 

minimum requirement cannot and should 

not be made to suffer." 
  
 45.  It must be remarked in 

connection with Daya Chand-I (supra) 

that the case apparently did not involve 

invoking jurisdiction of the Labour Court, 

or the Industrial Tribunal, but the event 

there did turn on an interpretation of 

Standing Orders applicable to the 
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Employers' establishment, where there 

was a provision to dispense with the 

procedure of holding a domestic inquiry 

in the exceptional circumstances indicated 

under Rule 25 of the Standing Orders. 
  
 46.  In re, The Deputy General 

Manager (SME), State Bank of India, 

Chennai and another vs. The Presiding 

Officer, Central Government Industrial 

Tribunal-cum-Labour Court, 

Chennai5, the issue arose out of an 

industrial dispute, properly so called that 

was raised by a workman against the 

petitioner, State Bank of India, and 

referred by the appropriate Government to 

the Adjudication of the Central 

Government Industrial Tribunal-cum-

Labour Court. The Industrial dispute was 

raised by the workman in the The Deputy 

General Manager (SME) and another 

vs. The Presiding Officer, Central 

Government Industrial Tribunal-cum-

Labour Court, Chennai (supra) 

challenging an order of removal from 

service, passed by the Employers. The 

action by the Employer-Bank was taken 

after a duly constituted departmental 

inquiry found the employee guilty on 

eleven charges, and he was asked to show 

cause against the findings of the inquiry 

officer. The Disciplinary Authority 

ordered the employee's dismissal from 

service vide order dated 02.12.2005. The 

departmental Appellate Authority 

modified the punishment of dismissal into 

one of removal from service with 

superannuation benefits, about which the 

learned Judge has said in the part of his 

Lordship's judgment setting out facts, 'by 

showing leniency'. The Industrial 

Tribunal-cum-Labour Court vide its 

award dated 15.05.2009 after hearing both 

parties held the order of punishment to be 

just and proper, denying relief to the 

workman. Aggrieved by the aforesaid 

award of the Tribunal, the employee 

earlier filed a writ petition to the High 

Court. In the said writ petition, the 

employee had contended that the 

Presiding Officer of the Tribunal was not 

familiar with Tamil and his mother-

tongue is Malayalam. The translated copy 

of the inquiry proceedings was not 

available to him. Hence, the High Court 

taking note of this fact in the earlier writ 

petition came to a conclusion that the 

Presiding Officer of the Tribunal could 

not have applied his mind, given this 

handicap. The High Court on the earlier 

occasion, therefore, set aside the award 

dated 15.05.2009, and remanded the 

matter to the Tribunal. The Court in that 

judgment also directed the employee to 

file English translation of the inquiry 

proceedings, which were in Tamil. Post-

remand, the Tribunal concluded that the 

inquiry was fair and proper, and that the 

finding of guilt against the employee 

relative to charges 1 to 6, 8 and 9, was 

also lawful and proper. The Tribunal, 

however, passed an award dated 

30.04.2012, ordering the employee to be 

reinstated in service without back-wages, 

but with continuity of service and all 

other benefits. This order was made 

invoking the powers under Section 11A of 

the Industrial Disputes Act. It was this 

determination by the Tribunal that 

brought the Employers to the High Court 

in The Deputy General Manager (SME) 

and another vs. The Presiding Officer, 

Central Government Industrial 

Tribunal-cum-Labour Court, Chennai 

(supra). 
  
 47.  It must be remarked at once that 

this decision though one arising on facts 

where punishment was awarded by the 

Employers after a fullfledged inquiry, and 
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not one by invoking the special procedure 

dispensing with the requirement of a 

domestic inquiry, examined the issue 

regarding course of action to be adopted 

where no inquiry is held. This venture 

was undertaken by the Court in the 

context of examining the powers of the 

Labour Court under Section 11-A of the 

Industrial Disputes Act to reduce the 

punishment awarded, where it is found to 

be shockingly disproportionate. The 

principles that would be applied by a 

Labour Court have been detailed by more 

or less a reference to the decision of the 

Supreme Court in Workmen of M/s 

Firestone Tyre and Rubber Co. of 

India (P.) Ltd. vs. Management and 

others6. The said principles laid down by 

their Lordships figure in paragraph 19 of 

the Report, in re, The Deputy General 

Manager (SME) and another vs. The 

Presiding Officer, Central Government 

Industrial Tribunal-cum-Labour 

Court, Chennai (supra) thus: 
  
  "19. In this regard, it would be 

appropriate to see some of the decision of 

the Hon'ble Supreme Court. In (1973) 1 

SCC 813 (Workman v. Firestone Tyre 

and Rubber Co.) the Hon'ble Supreme 

Court has observed as follows- 
  26. The powers of the Tribunal 

when a proper enquiry has been held by 

an employer as well as the procedure to 

be adopted when no enquiry at all has 

been held or an enquiry held was found to 

be defective, again came up for 

consideration in Management of Ritz 

Theatre (P) Ltd. v. Its Workmen [AIR 

1963 SC 295: (1962) 2 Lab LJ 498]. 

Regarding the powers of a Tribunal when 

there has been a proper and fair enquiry, it 

was held: 
  "It is well settled that if an 

employer serves the relevant charge or 

charges on his employee and holds a 

proper and fair enquiry, it would be open 

to him to act upon the report submitted to 

him by the enquiry officer and to dismiss 

the employee concerned. If the enquiry 

has been properly held, the order of 

dismissal passed against the employee as 

a result of such an enquiry can be 

challenged if it is shown that the 

conclusions reached at the departmental 

enquiry were perverse or the impugned 

dismissal is vindicative or male fide, and 

amounts to an unfair labour practice. In 

such an enquiry before the Tribunal, it is 

not open to the Tribunal to sit in appeal 

over the findings recorded at the domestic 

enquiry. This Court has held that when a 

proper enquiry has been held, it would be 

open to the enquiry officer holding the 

domestic enquiry to deal with the matter 

on the merits bona fide and come to his 

own conclusion. ............ 
  32. From those decisions, the 

following principles broadly emerge: 
  (1) The right to take disciplinary 

action and to decide upon the quantum of 

punishment are mainly managerial 

functions, but if a dispute is referred to a 

Tribunal, the latter has power to see if 

action of the employer is justified. 
  (2) Before imposing the 

punishment, an employer is expected to 

conduct a proper enquiry in accordance 

with the provisions of the Standing 

Orders, if applicable, and principles of 

natural justice. The enquiry should not be 

an empty formality. 
  (3) When a proper enquiry has 

been held by an employer, and the finding 

of misconduct is a plausible conclusion 

flowing from the evidence, adduced at the 

said enquiry, the Tribunal has no 

jurisdiction to sit in judgment over the 

decision of the employer as an appellate 

body. The interference with the decision 
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of the employer will be justified only 

when the findings arrived at in the 

enquiry are perverse or the management is 

guilty of victimisation, unfair labour 

practice or mala fide. 
  (4) Even if no enquiry has been 

held by an employer or if the enquiry held by 

him is found to be defective, the Tribunal in 

order to satisfy itself about the legality and 

validity of the order, had to give an 

opportunity to the employer and employee to 

adduce evidence before it. It is open to the 

employer to adduce evidence for the first time 

justifying his action, and it is open to the 

employee to adduce evidence contra. 
  (5) The effect of an employer 

not holding an enquiry is that the Tribunal 

would not have to consider only whether 

there was a prima facie case. On the other 

hand, the issue about the merits of the 

impugned order of dismissal or discharge 

is at large before the Tribunal and the 

latter, on the evidence adduced before it, 

has to decide for itself whether the 

misconduct alleged is proved. In such 

cases, the point about the exercise of 

managerial functions does not arise at all. 

A case of defective enquiry stands on the 

same footing as no enquiry. 
  (6) The Tribunal gets 

jurisdiction to consider the evidence 

placed before it for the first time in 

justification of the action taken only, if no 

enquiry has been held or after the enquiry 

conducted by an employer is found to be 

defective. 
  (7) It has never been recognised 

that the Tribunal should straightaway, 

without anything more, direct 

reinstatement of a dismissed or 

discharged employee, once it is found that 

no domestic enquiry has been held or the 

said enquiry is found to be defective. 
  (8) An employer, who wants to 

avail himself of the opportunity of 

adducing evidence for the first time 

before the Tribunal to justify his action, 

should ask for it at the appropriate stage. 

If such an opportunity is asked for, the 

Tribunal has no power to refuse. The 

giving of an opportunity to an employer 

to adduce evidence for the first time 

before the Tribunal is in the interest of 

both the management and the employee 

and to enable the Tribunal itself to be 

satisfied about the alleged misconduct. 
  (9) Once the misconduct is 

proved either in the enquiry conducted by 

an employer or by the evidence placed 

before a Tribunal for the first time, 

punishment imposed cannot be interfered 

with by the Tribunal except in cases 

where the punishment is so harsh as to 

suggest victimisation. 
  (10) In a particular case, after 

setting aside the order of dismissal, 

whether a workman should be reinstated 

or paid compensation is, as held by this 

Court in Management of Panitole Tea 

Estate v. Workmens [(1971) 1 SCC 742] 

within the judicial decision of a Labour 

Court or Tribunal." 

  
 48.  There is yet another decision of 

the Supreme Court on which reliance has 

also been placed by Sri B.N. Singh, 

learned counsel for the first respondent. It 

is their Lordships' decision in Amar 

Chakravarty v. Maruti Suzuki (I) Ltd.7. 

In the said decision of their Lordships, the 

question arose about the onus probandi to 

prove whether termination of services of 

the workman was lawful, would lie on 

which of the parties - Employers or the 

workman. This question arose in the 

context of an ongoing proceeding before 

Labour Court on a reference of an 

industrial dispute made to it where the 

Employers had exercised powers, similar 

to those in the present case dismissing the 



2 All.         Kribhco Fertilisers Limited Vs Oswal Chemicals and Fertilisers Ltd & Anr.  1777 

workman from service, dispensing with 

the holding of a domestic inquiry on the 

ground that it was not reasonably 

practicable. The Labour Court initially 

placed the burden on the issue to prove 

whether the termination of workman's 

services was lawful, and if not, to what 

relief he is entitled upon the Employers. 

At an interlocutory stage of the 

proceedings, the Labour Court, however, 

shifted the onus to prove the aforesaid 

issue from the Management to the 

workman. At that stage, the workman 

challenged the order shifting the onus 

upon him before the High Court, which 

upheld the Labour Court. In Appeal by 

Special Leave, their Lordships of the 

Supreme Court held: 
  
  "12. In our opinion, in the light 

of the settled legal position on the point, 

the judgment of the High Court is clearly 

indefensible. Whilst it is true that the 

provisions of the Evidence Act, 1872 per 

se are not applicable in an industrial 

adjudication, it is trite that its general 

principles do apply in proceedings before 

the Industrial Tribunal or the Labour 

Court, as the case may be. (See Municipal 

Corpn., Faridabad v. Siri Niwas [(2004) 8 

SCC 195 : 2004 SCC (L&S) 1062].) In 

any proceeding, the burden of proving a 

fact lies on the party that substantially 

asserts the affirmative of the issue, and 

not on the party who denies it. (See Anil 

Rishi v. Gurbaksh Singh [(2006) 5 SCC 

558], SCC p. 561, para 9). Therefore, it 

follows that where an employer asserts 

misconduct on the part of the workman 

and dismisses or discharges him on that 

ground, it is for him to prove misconduct 

by the workman before the Industrial 

Tribunal or the Labour Court, as the case 

may be, by leading relevant evidence 

before it and it is open to the workman to 

adduce evidence contra. In the first 

instance, a workman cannot be asked to 

prove that he has not committed any act 

tantamounting to misconduct. 
  13. In Karnataka SRTC [(2001) 5 

SCC 433] relied upon by the learned counsel 

for the appellant, a Constitution Bench of this 

Court affirmed the decision of this Court in 

Shambhu Nath Goyal v. Bank of Baroda 

[(1983) 4 SCC 491 : 1984 SCC (L&S) 1], 

wherein the issue for consideration was as to 

at what stage, the management is entitled to 

seek permission to adduce evidence in 

justification of its decision to terminate the 

services of an employee. It was held that the 

right of the employer to adduce additional 

evidence, in a proceeding before the Labour 

Court under Section 10 of the Act, 

questioning the legality of the order 

terminating the service must be availed of by 

the employer by making a proper request at 

the time when it files its statement of claim 

or written statement. 
  14. It was observed that: 

(Karnataka SRTC case [(2001) 5 SCC 

433] , SCC p. 441, para 15) 
  "15. ... ''16. ... The management 

is made aware of the workman's 

contention regarding the defect in the 

domestic enquiry by the written statement 

of defence filed by him in the application 

filed by the management under Section 33 

of the Act. Then, if the management 

chooses to exercise its right it must make 

up its mind at the earliest stage and file 

the application for that purpose without 

any unreasonable delay.' [ As observed in 

Shambhu Nath Goyal v. Bank of Baroda, 

(1983) 4 SCC 491, p. 506, para 16.] " 

  15. Similarly, in Firestone Tyre 

& Rubber Co. [(1973) 1 SCC 813 : 1973 

SCC (L&S) 341] this Court observed that: 

(SCC p. 828, para 32) 
  "32. (4) Even if no enquiry has 

been held by an employer or if the 
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enquiry held by him is found to be 

defective, the Tribunal in order to satisfy 

itself about the legality and validity of the 

order, had to give an opportunity to the 

employer and employee to adduce 

evidence before it. It is open to the 

employer to adduce evidence for the first 

time justifying his action, and it is open to 

the employee to adduce evidence contra." 
                          (emphasis supplied by us) 
  (See also United Bank of India 

v. T.N. Banks Deposit Collectors Union 

[(2007) 12 SCC 585 : (2008) 2 SCC 

(L&S) 529]; Engg. Laghu Udyog 

Employees' Union v. Labour Court and 

Industrial Tribunal [(2003) 12 SCC 1 : 

2004 SCC (L&S) 974].)" 
  
 49.  These authorities have mostly 

laid down law in the context of exercise 

of powers by the Labour Court under 

Section 11-A of the Act. Though that is 

not the specific plea raised here, but that 

could be involved in any case where the 

Labour Court is seized of a reference 

involving dismissal from service. 

However, that is not the principal issue to 

be examined in this matter. What has to 

be seen here is whether the Management 

were entitled to exercise powers, given 

the facts and circumstances of the case to 

dispense with the procedure of holding a 

domestic inquiry, in accordance with the 

Standing Orders, and take resort to special 

procedure in Clause 45.0.0 of the 

Standing orders. This Court thinks that 

cases where power to dispense with 

inquiry on one or the other ground, if 

provided under the Standing Orders in 

exceptional cases is exercised, would 

render it imperative that evidence be 

recorded before the Labour Court. In that 

case, in the nature of things, no 

application seeking permission to lead 

evidence, or a case made out to that effect 

in pleadings may be required. This is so 

because in the very nature of the power 

exercised, there is no evidence recorded 

by the Employers, in the formal sense of 

the term wherever inquiry is dispensed 

with. The evidence is certainly there, but 

not led either on behalf of the Employers 

or in defence by the workmen. The power 

exercised by the Employers is by 

invocation of a special procedure to 

dispense with inquiry, as in the present 

case. Therefore, the Labour Court ought 

to require parties to lead evidence in a 

matter like the present one. The parties in 

their own interest must take the 

opportunity to do so. It is gratifying to 

note that in the present case, the parties 

and the Labour Court adopted that course 

and evidence on both sides has been led. 

This course is all the more necessary 

because given the nature of proceedings 

where no domestic inquiry is held, there 

would be scanty material, if any, available 

to the Labour Court to record its 

conclusion whether the power to dispense 

with inquiry under the Standing Orders 

has been rightfully exercised. In the event 

it has been rightfully exercised, the law 

laid down by their Lordships in the 

Workmen of M/s Firestone Tyre and 

Rubber Co. of India (P.) Ltd. (supra), 

which requires such opportunity to be 

given by the Tribunal where no inquiry is 

held would be attracted. The principles 

enumerated in sub-paras (4), (5), (6), (7) 

and (8), in re, Workmen of M/s 

Firestone Tyre and Rubber Co. of 

India (P.) Ltd. (supra) are relevant. 
  
 50.  The Labour Court in this case 

had all the documentary evidence filed 

before it led by the petitioner-Employers 

and also by the first respondent, on behalf 

of the workmen. There was also oral 

evidence led by the Employers, including 
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the deposition-in-chief by EW-2, V.K. 

Shukla, Joint General Manager (Personnel 

and Industrial Relations) of the petitioner-

Company. He is one of the complainants 

regarding the incident of violence that took 

place in the night of 03/04.06.2009, which 

too is on record and proved by EW-1, Hitesh 

Kulshreshtha, Additional General Manager 

(HR) with the petitioner-Company. The said 

complaint has been marked as Ex. E5. Also, 

on record is another complaint about the 

same incident by Sri A.K. Dixit, another 

senior official of the petitioner-Company, 

both addressed to the Vice President (Works) 

of the petitioner-Company. Both the 

complaints are about rioting with arms and 

deadly weapons by the workmen, carrying a 

graphic account of the occurrence where a 

violent mob laid siege to the Officers' colony 

and ravaged it. Sri V.K. Shukla in his 

deposition-in-chief (on affidavit) dated 

04.08.2015, filed before the Labour Court 

has testified about the occurrence involving 

the workmen, as under: 
  

  "जदनािंक 03 व 04 िून 2009 की 

राजत्र में लगभग 1:30 बिे श्री िे0बी0 ज िंह, 50-

60 पररजचत / अपररजचत, व्यल्दक्तयोिं / 

कमचचाररयोिं की भीड़ की अगुवाई करते हुए, डी 

टाइप बलाक में ल्दथथत मेरे जनवा  थथान, डी-7, 

कृभको श्याम नगर, ग्राम व पोि जपपरोला, 

तह ील  दर, जिला शाहिहािंपुर (उ0प्र0) पर 

आये। उक्त भीड़ में श्री िे0बी0 ज िंह यादव, श्री 

बी0पी0 शुक्ला, श्री राधेश्याम, श्री राकेश जमश्रा, 

श्री शमशेर चन्द्र ( ुरक्षा जवभाग), श्री  ुशील 

कुमार जमश्रा तथा श्री बी0के0 रािपूत (फायर 

एविं  ेफ्टी जवभाग), श्री  ेठ पाल ज िंह, 

मैकेजनकल जवभाग, श्री भगवान ज िंह, टेक्नीकल 

जवभाग के कमचचारीगण भी उक्त भीड़ में 

शाजमल थे। मेरे घर के पा  पहुिंचकर भीड़ में 

उपल्दथथत लोगोिं ने  वचप्रथम नारेबािी की तथा 

डी टाइप बलाक के कई कमरोिं की जबिली 

काट दी। वहािं पर उपल्दथथत िन मुदाय ने 

प्रजतष्ठान के प्रबन्धकगण, खा कर मुझे तथा 

मेरे पररवारीिन को भद्दी-भद्दी गाजलयािं देने 

लगे। उपयुचक्त वजणचत कमचचारीगण, प्रजतष्ठान के 

प्रबन्धकगण, खा कर मुझे तथा मेरे पररवार 

िन को भद्दी-भद्दी गाजलयािं तो देते रहे,  ाथ ही 

मेरे घर के मुख्य द्वार के अन्दर घु  आये तथा 

 ीढी पर चढकर, जनवा  थथान के अन्दर, िाने 

वाले, दरवािे को तोड़ने लगे। इन्होने लकड़ी 

के दरवािे के  ामने लगे हुए, िाली के दरवािे 

को तोड़ डाला, परिु लकड़ी के दरवािे को 

नही िं तोड़  के। ये लोग राजत्र की उक्त बेला में, 

लगभग 1/2 घिंटे तक नारेबािी करने, धमकी 

देने, गाली-गलौि करने, घर में अनाजधकृत 

घु ने तथा दरवािे को तोड़ने के काम में जलप्त 

रहे। लगभग आधे घणे्ट के उपराि भीड़ में 

उपल्दथथत  भी व्यल्दक्त डी टाइप ब्लाक  े 

वाप  चले गये। 

  इ के उपराि, जदनािंक 3/4 िून, 

2009 की राजत्र की प्रात: बेला में लगभग 03:15 

बिे, पुन: उपयुचक्त वजणचत कमचचारीगण 50-60 

पररजचत/ अपररजचत, व्यल्दक्तयोिं/ कमचचाररयोिं की 

भीड़ की अगुवाई करते हुए पुन: डी टाइप 

ब्लाक में आये। वहािं आते ही नारेबािी करने 

लगे, अफ रोिं तथा उनके पररवार िन का नाम 

लेकर भद्दी-भद्दी गाजलयािं देते रहे। श्री ए0के0 

दीजक्षत, तत्कालीन महाप्रबन्धक तथा 

अधोहस्ताक्षरी बी0के0 शुक्ला, तत्कालीन 

उपमहाप्रबन्धक (काजमचक एविं औद्योजगक 

 म्बन्ध) के घर में घु े। घर के बेड रूम, 

डर ाइिंग रूम तथा अन्य कमरोिं के ल्दखड़जकयोिं के 

शीशे पत्थरोिं तथा गमलोिं  े मार-मार कर तोड़ 

डाले। श्री ए0के0 जदजक्षत िी के घर के  ामने 

खड़ी की गयी उनकी व्यल्दक्तगत कार को बुरी 

तरह  े तोड़ा। भीड़ में उपल्दथथत लोग यह भी 

कर रहे थे जक, जक आग लगा दो। उक्त  मय 

उग्र भीड़ में  े बन्दूक/ कट्टा  े गोली की 

आवाि  ुनाई दी। लगभग 20-30 जमनट तक 

ये लोग, इ  घृजणत कायच को करते रहे, इ के 
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उपराि डी0 टाइप ब्लाक  े वाप  चले गये। 

इनके इ  कृत्य  े डी टाइप में रहने वाले 

अजधकाररयोिं व उनके पररवारिन, खा कर श्री 

ए0के0 दीजक्षत, तथा अधोहस्ताक्षरी बी0के0 

शुक्ला तथा पररवारिन के िान-माल का 

खतरा उत्पन्न हो गया था। डी टाइप ब्लाक में 

रहने वाले अजधकारी व पररवारिन को बहुत 

गहरा  दमा लगा तथा बहुत जदनोिं तक िान 

माल के जलए भयभीत रहे। 

  जदनािंक 04 िून 2009 की प्रात: 

लगभग 4:30 बिे  े 5:30 बिे के मध्य, 

उपयुचक्त वजणचत कमचचारीगण की अगुवीई में, 

लगभग 150-200 पररजचत/ अपररजचत व्यल्दक्त/ 

कमचचारी ने, कृभको श्यामनगर, के मुख्य द्वार 

के आवागमन को घेराव करने के उपराि 

बाजधत कर जदया। कालोनी के मुख्य द्वार के 

पा  खडे़ जकये गये टर ैक्टर को, इन लोगोिं ने, 

गेट के  ामने, रोड पर, खड़ा करके, टर ैक्टर के 

पजहयोिं की हवा जनकाल जदया। कालोनी में, 

जबक्री हेतु, आने वाले दूध,  ब्जी तथा 

आवश्यक वसु्तओिं को कालोनी में नही िं आने 

जदया। दूध वालोिं के, दूध को िबरदस्ती िमीन 

पर जगराया, बीमार व्यल्दक्तयोिं को गेट के बाहर 

इलाि कराने हेतु, नही िं िाने जदया। प्रात: 6:00 

बिे की पाली में अपने काम पर िाने वाले 

अजधकाररयोिं व कमचचाररयोिं को प्रजतष्ठान में, 

नही िं िाने जदया। हमारा प्रजतष्ठान केजमकल 

प्रजतष्ठान की शे्रणी में आता है। प्रजतष्ठान में 

अमोजनया गै  का उत्पादन/ भण्डारण, 

क्लोरीन, नैफ्ता, नैचुरल गै , िै े अत्यजधक 

ज्वलनशील पदाथों का प्रचुर मात्रा में तथा 

उनका उपयोग/ बताचव जकया िाता है। उक्त 

जदन, इनके द्वारा अजधकाररयोिं/ कमचचाररयोिं के 

काम पर िाने  े रोकने के कारण, अजधकारी/ 

कमचचारी उपयुचक्त वजणचत अत्यजधक 

ज्वलनशील पदाथों का रख-रखान नही िं कर 

पाये। ऐ े में, इन लोगोिं ने प्रजतष्ठान के न केवल 

कमचचारी तथा उनके पररिन वरन् प्रजतष्ठान के 

पा  में जनवा रत ग्रामवाज योिं के िीवन को भी 

कुछ  मय के जलये अ ुरजक्षत कर जदया था। 

यजद कोई दुघचटना घजटत होती तो उ का 

खाजमयािा बहुत ही भयावह हो  कता था।" 
                                  (Emphasis by Court) 

  
 51.  This witness was cross-

examined on behalf of respondent no.1. 

Likewise is the very detailed deposition-

in-chief of Hitesh Kulshreshtha, who 

proved as many as 42 documents 

exhibited on behalf of the petitioners, 

carrying every detail of the violent 

episode at the hands of the mob 

commanded by the workmen. Hitesh 

Kulshreshtha was cross-examined by the 

defence representative on 23.08.2015 

thoroughly, which too is on record. 

  
 52.  In presence of so much evidence, 

it was certainly no justification for the 

Labour Court to have said in a single 

sentence that it was incumbent upon the 

petitioners to have held a domestic inquiry 

before imposing a major punishment. A 

reading of the award shows that the Labour 

Court was well aware of all the evidence 

that was before it, but did not choose to go 

into the said evidence itself to find out the 

truth or otherwise of the charges. It also did 

not look into that evidence to opine whether 

powers under Clause 45.0.0 were rightfully 

exercised by the Employers to dispense 

with the inquiry. This Court has looked into 

evidence, not to assess the worth of it with 

reference to veracity of the charges, which 

the Labour Court alone could have done. 

The said authority would lie with the 

Inquiry Officer and the Disciplinary 

Authority, in the event an inquiry were held. 

In the absence of an inquiry being 

conducted, the power to determine the 

worth of the charges would lie with the 

Labour Court. It has not exercised those 

powers. 
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 53.  Nevertheless, this Court can 

certainly look into that evidence for the 

limited purpose to find out whether the 

petitioners rightfully dispensed with the 

otherwise mandatory requirement under 

the Standing Orders to hold an inquiry, by 

invoking Clause 45.0.0. This Court may 

remark at once that under Clause 45.0.0, 

be it sub-clause (b) or (c), the specific 

ground that it is not reasonably 

practicable to hold an inquiry, does not 

find place. At the same time, sub-clause 

(c) of Clause 45.0.0, empowers the 

petitioners to hold a workman guilty and 

to summarily dismiss him without 

inquiry, if he is found by the Management 

(on evidence available with them) to be 

guilty of very serious kind of misconduct 

such as sabotage, firing or attempting 

murder or manhandling or attempting 

physical resorts to senior official in 

industrial premises. Sub-Clause (b) on the 

other hand provides that an employee, 

particularly one holding a position of 

confidence, if believed or suspected by 

the Management to have betrayed the 

confidence, can be penalized (by any of 

the prescribed penalties). But, such belief 

or suspicion should not be one based on 

mere whim or fancy. It should be a 

bonafide opinion responsibly held. 

  
 54.  It is not the first respondent's 

case, either before this Court or was it the 

part of the dispute referred to the Labour 

Court that Clause 45.0.0, or any of its 

sub-clauses are in any way ultra vires the 

U.P. Industrial Disputes Act, or violative 

of any other fundamental right of the 

workmen, or otherwise violative of the 

Constitution. 
  
 55.  On the evidence that has been 

placed on record before the Labour Court, 

this Court is of clear opinion that the 

petitioners lawfully exercised their power 

to dispense with the domestic inquiry 

against the workmen, who had 

commanded a mob to manhandle high 

ranking officials of the petitioners in the 

unearthly hours of the night, misbehaved 

with their families, damaged their official 

residences, and a private car of one of the 

officials. Much more than that the 

workmen by their act as would appear 

from the evidence of V.K. Shukla, Joint 

General Manager (Personnel and 

Industrial Relations) of the petitioners, by 

laying the siege to the entrance of the 

industrial plant, prevented officers and 

workmen from proceeding to their 

allotted duty stations in time. It has been 

emphasized that the petitioners' plant is a 

chemical plant, that handles dangerous 

chemicals including Ammonia. A little 

delay in an employee or officer reaching 

his assigned station, could have led to an 

industrial disaster with widespread 

ramification in the locale, endangering 

human life. Bearing in mind all this 

evidence, while this Court may not or 

cannot hold the charges to be proved, it is 

certainly of opinion that powers under 

Clause 45.0.0, sub-Clauses (b) and (c) 

were rightfully exercised by the 

petitioner-Management. 

  
 56.  The other submission of Sri B.N. 

Singh, learned counsel for the respondent 

in support of the impugned award is 

founded on the reasoning, which has 

served as basis for the Labour Court to 

reach its conclusions. It is about the 

discriminatory treatment given to the 

workmen represented by respondent no.1, 

who are eight in numbering, vis-a-vis, the 

other two, that is to say, Sethpal Singh 

and Bhagwan Singh, who have been 

reinstated, though identically charged. Sri 

B.N. Singh, learned counsel emphasized 
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that by the time the matter was before the 

Labour Court, the two reinstated 

workmen, like the workmen, had also 

been convicted by the Criminal Cour; the 

case of the workmen is, therefore, 

absolutely at par with the two reinstated 

workmen, leading to a clear inference of 

hostile discrimination. 
  
 57.  In this regard, Sri B.N. Singh 

has placed reliance upon the decision of 

the Punjab and Haryana High Court in 

Shamsher Singh vs. Pepsu Road 

Transport Corporation and another8, 

where it was a case relating to the 

petitioner, a Works Manager and another 

Jagjit Singh Pannu, the Depot Manager, 

being charged with misappropriation and 

misuse of the Corporation's moneys. Both 

were found guilty of gross misconduct 

and lack of integrity. While the 

petitioner's services in that case were 

terminated with immediate effect, Pannu 

was awarded punishment of stoppage of 

two increments, with cumulative effect. In 

these circumstances, Bakhshish Kaur, J. 

held thus: 
  
  "12. The findings recorded by 

the punishing authority holding the 

petitioner responsible and guilty of act 

complained of do not call for interference 

because allegations of misappropriation, 

etc., are proved but the only point under 

consideration is whether on the point of 

sentences, he has been discriminated 

against Jagjit Singh Pannu? Since both 

were held guilty for misappropriation and 

misuse and exceeding the power 

regarding purchases, etc., therefore, the 

penalty imposed upon the petitioner for 

dismissal from service, amounts to 

discrimination as against the other, who 

was awarded lesser punishment. It would 

therefore amount to denial of justice. In 

this context, my attention has been drawn 

to Sengara Singh v. State of Punjab, 

[1983 (2) L.L.N. 691], and Swinder Singh 

v. Director, State Transport, Punjab 

Chandigarh, [1988 (7) S.L.R. 112]. 
  13. The order imposing severe 

penalty of dismissal from service is 

arbitrary. The object of Art. 14 of the 

Constitution is to ensure fairness and 

equality of treatment. In the sphere of 

public employment, this means that any 

action taken by the employer against an 

employee must be fair, just and 

reasonable which are the components of 

"fair treatment," as held in Delhi 

Transport Corporation v. D.T.C. Mazdoor 

Congress, [1991 (1) L.L.N. 613]. 
  14. Considering the facts and 

circumstances of the case, I am of the 

view that the treatment meted out to the 

petitioner by imposing major penalty of 

dismissal suffers from the vice of 

arbitrary action. It would, therefore, 

tantamount to denial of equality enshrined 

under Art. 14 of the Constitution." 
  
 58.  Sri B.B. Jauhari, learned counsel 

appearing for the petitioners has 

submitted that no parity can be claimed 

from an inherent wrong. He has placed 

reliance upon a decision of the Supreme 

Court in State of M.P. vs. Parvez 

Khan9, where the respondent's claim to 

appointment on compassionate basis to 

the Madhya Pradesh Police was refused 

on ground that he was involved in two 

criminal cases. The Superintendent of 

Police declined the claim. The respondent 

challenged the order by way of a writ 

petition before the High Court on the 

ground that in the first case he was 

acquitted on 31st January, 2007, and, in 

the second, he was discharged on account 

of compounding of the offence. Learned 

Single Judge, who heard the writ petition 
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dismissed it, but on appeal, a Division Bench 

reversed the judgment holding that since the 

respondent was acquitted, he could not be 

considered unsuitable. It was also indicated 

that no reason has been given as to why after 

acquittal in the criminal case, the respondent 

was still considered as unsuitable. The 

Division Bench directed consideration of the 

case afresh. Apart from answering other 

issues relating to a prosecution involving 

moral turpitude and the right to be 

considered for appointment to Government 

service, the Court dealt with a plea also 

raised by the respondent, based on parity. It 

was pointed out that two other candidates, 

similarly circumstanced as the respondent, 

whose name finds place in paragraph 10 of 

the report, were recruited to Government 

service. Against one one of them, three 

criminal cases were registered prior to 

recruitment, but he was acquitted, either on 

the basis of compromise or giving him the 

benefit of doubt. Similarly, the other 

candidate who was recruited to the police, 

and whose name also finds place in 

paragraph 10 of the report, was tried in a 

criminal case, but acquitted before 

appointment, extending him either the 

benefit of doubt, or on the basis of 

compounding. The petitioner urged that he 

was similarly circumstanced, and ought not 

to be refused appointment, particularly, in 

view of guidelines of the Madhya Pradesh 

Government of 5th June, 2003, that required 

an independent view to be taken where a 

candidate has concealed information about 

the pendency of a trial against him, and not 

where there is no such concealment, like his 

case. Their Lordships repelled the said 

submission holding thus in paragraph 14 of 

the report: 
  
  "14. The plea of parity with two 

other persons who were recruited can also 

not help the respondent. This aspect of the 

matter was also gone into by this Court in 

Mehar Singh [Commr. of Police v. Mehar 

Singh, (2013) 7 SCC 685 : (2013) 3 SCC 

(Cri) 669 : (2013) 2 SCC (L&S) 910] and 

it was held: (SCC p. 704, para 36) 
  "36. The Screening Committee's 

proceedings have been assailed as being 

arbitrary, unguided and unfettered. But, in 

the present cases, we see no evidence of 

this. However, certain instances have 

been pointed out where allegedly persons 

involved in serious offences have been 

recommended for appointment by the 

Screening Committee. It is well settled 

that to such cases the doctrine of equality 

enshrined in Article 14 of the Constitution 

of India is not attracted. This doctrine 

does not envisage negative equality (Fuljit 

Kaur [Fuljit Kaur v. State of Punjab, 

(2010) 11 SCC 455] ). It is not meant to 

perpetuate illegality or fraud because it 

embodies a positive concept. If the 

Screening Committee which is constituted 

to carry out the object of the 

comprehensive policy to ensure that 

people with doubtful background do not 

enter the police force, deviates from the 

policy, makes exception and allows entry 

of undesirable persons, it is undoubtedly 

guilty of committing an act of grave 

disservice to the police force but we 

cannot allow that illegality to be 

perpetuated by allowing the respondents 

to rely on such cases. It is for the 

Commissioner of Police, Delhi to 

examine whether the Screening 

Committee has compromised the interest 

of the police force in any case and to take 

remedial action if he finds that it has done 

so. Public interest demands an in-depth 

examination of this allegation at the 

highest level. Perhaps, such deviations 

from the policy are responsible for the 

spurt in police excesses. We expect the 

Commissioner of Police, Delhi to look 
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into the matter and if there is substance in 

the allegations to take necessary steps 

forthwith so that policy incorporated in 

the Standing Order is strictly 

implemented." 
  
 59.  It is well known and elementary 

that a plea of discrimination cannot be 

negatively oriented. No parity can be 

claimed from a wrong on the plea of 

violation of Article 14. If that were 

permitted, it would lead to perpetuation of 

a wrong, and its repetition, which is 

certainly not, even remotely the idea 

behind the guarantee under Article 14. 

This being so, even if two workmen, that 

is to say, Sethpal Singh and Bhagwan 

Singh have been reinstated, though 

similarly circumstanced like the workmen 

represented by respondent no.1, no parity 

can be claimed on that basis. Even 

otherwise, it has been pointed out, and 

rightly so that the case of the workman 

and the two others reinstated, are 

distinguishable. All the seven workmen 

represented by respondent no.1, except 

J.B. Singh were employed either as 

guards or as firemen. The two reinstated 

were assistants with office jobs, or 

assignment nowhere connected to 

security. The seven men dismissed from 

service were either security guards or 

firemen. Both were integral part of the 

security system of the petitioner's 

establishment. The conduct of the seven 

workmen, other than J.B. Singh, in 

indulging in acts of the kind that the 

petitioner-Employers have found against 

them, would send the entire security 

establishment asunder. A security 

personnel turning a cause of threat to life 

and property of those whom he is 

assigned to guard and protect, is very 

different from the case of any other 

workman. So far as J.B. Singh is 

concerned, he was seen to be 

commanding the mob and exhorting them 

to violence. There is evidence about it. In 

the circumstances, there is no foundation 

to hold that there was any hostile 

discrimination practiced by the petitioners 

in reinstating the two workmen, whose 

case is distinguishable from the others, 

represented by respondent no.1. The 

findings of the Labour Court, therefore, 

that the workmen were entitled to 

reinstatement on ground of parity with 

Sethpal Singh and Bhagwan Singh, does 

not commend itself to this Court. The 

Labour Court has also remarked that 

Sethpal Singh and Bhagwan Singh were 

also convicted like the workmen. Of these 

two workmen who were reinstated, one is 

said to have superannuated, and it must be 

emphasized that even if reinstatement of 

the two men was a wrong, no parity can 

be claimed to replicate the wrong. There 

is then also this feature that when the two 

workmen, Bhagwan Singh and Sethpal 

Singh were reinstated considering the 

nature of their duty, and whatever role of 

theirs was found by the Management in 

the occurrence, there was no conviction 

recorded against any of the workmen 

charged, including the eight represented 

by respondent no.1, here. However, by the 

time the Labour Court decided to pass the 

impugned award, that is principally 

founded on practice of double standard by 

the petitioners in reinstating two workmen 

while denying that benefit to the other 

eight, a judgment of conviction had been 

passed against all the workmen by a Court 

of competent criminal jurisdiction. The 

Labour Court failed to take this into 

account at all, while passing the 

impugned award. The Labour Court has 

also based its award on the reasoning that 

mere conviction by a Court of Criminal 

Jurisdiction is not a relevant ground under 
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the U.P. Industrial Disputes Act in 

considering reinstatement of a workman. 

This finding is also based on fallacious 

reasoning. Conviction in a criminal case, that 

too, relating to acts of vandalism and assault 

on the property of the petitioner-Employers 

and their officials is always a relevant 

consideration that any employer would bear 

in mind. It is relevant under Clause 45.0.0. of 

the Standing Orders. It is not necessary that it 

should find express mention in the U.P. 

Industrial Disputes Act, or for that matter in 

any other statute to enable the petitioners to 

exercise that power. In the totality of 

circumstances, this Court is of opinion that 

the impugned award cannot be sustained and 

is liable to be quashed. 
 

 60.  In the result, the writ petition 

succeeds and is allowed. The impugned 

award dated 06.09.2018 (published on 

22.12.2018) passed by the Labour Court, 

U.P., Bareilly in Adjudication Case no.21 of 

2017, is hereby quashed. There shall be no 

order as to costs. 
---------- 
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 1.  Heard Sri Virendra Singh, learned 

counsel for the petitioner and Sri Jagdish 

Pathak, learned counsel for the respondent 

no. 2. 
  
 2.  The present petition has been filed 

seeking quashing of the order dated 4.2.2019 

passed by the Presiding Officer, Central 

Government, Industrial Tribunal cum Labour 

Court, Kanpur in an appeal preferred under 

Section 7-I of the Employees' Provident 

Funds and Miscellaneous Provisions Act, 

1952 (Act No. 19 of 1952), (hereinafter 

referred to as 'the EPF Act') registered as 

Appeal No. A.T.A. (Misc.) No.03/19. The 

petitioner has also sought to challenge the 

earlier order of levy of damages under 

Section 14-B and interest under Section 7-Q 

of the EPF Act dated 19.10.2015 passed by 

the Assistant Provident Fund Commissioner, 

Employees Provident Fund Organization, 

Kanpur (in short 'APFC'). 

  
 3.  The records of the case indicate 

that the petitioner establishment, having 

Registration No. UP/39140 had failed to 

pay the provident fund dues for the period 

08.09.2012 to 31.12.2014. A 

Quantification Notice No. 180510 dated 

10.1.2015 was issued, and after several 

opportunities being granted to the 

petitioner which were not availed, the 

APFC passed an order (Levy Order No. 

174530) dated 19.10.2015 in respect of 

the remittance for the period 09/12 to 

12/2014 levying an amount of 

Rs.1,33,282/-as damages under Section 

14-B and an amount of Rs.1,89,937/- as 

interest under Section 7-Q of the EPF Act. 

An order dated 22.5.2017 levying 

damages and interest for a subsequent 

period was also passed against the 

petitioner establishment. 

  
 4.  The petitioner establishment 

preferred an appeal under Section 7-I of 

the EPF Act, registered as Appeal No. 
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A.T.A. (Misc.) No.03/19, against the two 

orders dated 19.10.2015 and 22.05.2017 

referred to above. The appellant also 

prayed for stay of the operation of the 

aforementioned orders as well as notices 

dated 4/11.01.2017, 09.10.18 and 

19.11.18. 
  
 5.  Objections were filed by the APFC 

Kanpur (respondent in the appeal) strongly 

opposing the maintainability of the appeal 

and submitting that the appeal was highly 

belated and that the validity of two separate 

orders could not be challenged in a joint 

appeal. On the question of limitation reliance 

was placed upon the judgments in the case of 

Lotus Chemicals Pvt. Ltd. Vs. Asst. 

Provident Fund Commissioner, (Compl.), 

Rourkela1 and M/s Port Shramik Co-

operative Enterprises Ltd. Vs. Employees 

Provident Fund Organization2. 
  
 6.  The Presiding Officer upon a 

consideration of the facts of the case came 

to the conclusion that both the appeals 

preferred were highly belated and the 

challenge raised to two separate orders 

dated 19.10.2015 and 22.05.2017 by 

means of a single appeal was not 

permissible and further that legality of the 

three notices could not be examined in the 

appeal. Accordingly, it came to the 

conclusion that neither the appeal could 

be admitted nor any relief could be 

granted and the appeal was disposed vide 

order dated 04.02.2019. Aggrieved 

against the aforementioned order, the 

present petition has been filed. 
  
 7.  Heard learned counsel for the 

parties and perused the records. 
  
 8.  The sole contention of the counsel 

for the petitioner is that the dismissal of 

the appeal in terms of the order dated 

04.02.2019, on the ground of delay is 

wholly illegal, and that the delay in filing 

of the appeal ought to have been 

condoned in the interest of justice. 

  
 9.  Counsel appearing for the 

respondent no. 2 APFC has supported the 

order passed in appeal by submitting that 

the levy of damages under Section 14-B 

and interest under Section 7-Q had been 

made after due notice and opportunity to 

the petitioner establishment and that the 

appeals being beyond the statutory period 

of limitation have rightly been rejected. 
  
 10.  The sole ground which has been 

raised in the present writ petition is with 

regard to the question of limitation in 

filing of the appeal under the provisions 

of EPF Act. 
  
 11.  The question which thus falls for 

consideration is as to whether the time 

limit granted in terms of the statutory 

provisions under the EPF Act and the 

rules made thereunder with regard to 

filing of an appeal can be extended 

beyond the period prescribed by granting 

benefit of the provisions of Section 5 of 

the Limitation Act, 1963. 
  
 12.  In order to appreciate the rival 

contentions the relevant statutory 

provision with regard to filing of appeal 

under Section 7-I of the EPF Act may be 

adverted to. 

  
  "7-I. Appeals to Tribunal. - 

(1) Any person aggrieved by a 

notification issued by the Central 

Government, or an order passed by the 

Central Government or any authority, 

under the proviso to sub-section (3), or 
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sub-section (4), of Section 1, or Section 3, 

or sub-section (1) of Section 7-A, or 

Section 7-B(except an order rejecting an 

application for review referred to in sub-

section (5) thereof), or Section 7-C, or 

Section 14-B, may prefer an appeal to a 

Tribunal against such notification or 

order. 
  (2) Every appeal under sub-

section (1) shall be filed in such form and 

manner, within such time and be 

accompanied by such fees, as may be 

prescribed." 
  
 13.  The power to make rules 

including the power to make rules in 

respect of the form and the manner in 

which, and the time within which, an 

appeal shall be filed before a Tribunal and 

the fees payable for filing such appeal is 

provided for under Section 21 of the EPF 

Act. The relevant provision is being 

extracted below :- 
  
  "21. Power to make Rules- (1) 

The Central Government may, by 

notification in the Official Gazette, make 

rules to carry out the provisions of this 

Act. 
  (2) Without prejudice to the 

generality of the foregoing power, such 

rules may provide for all or any of the 

following matters namely :- 
  xxxxxx 
  (b) the form and the manner in 

which, and the time within which, an 

appeal shall be filed before a Tribunal and 

the fees payable for filing such appeal." 
  
 14.  In exercise of powers conferred 

under sub-section (1) of Section 21 of Act 

No. 19 of 1952 ''The Employees 

Provident Fund Appellate Tribunal 

(Procedure) Rules, 1997'' have been 

made. The procedure including the time 

period for filing an appeal is provided 

under Rule 7 of the aforementioned 

Rules, 1997. 

  
  "7. Fee, time for filing appeal, 

deposit of amount due on filing appeal.-

- (1) Every appeal filed with the Registrar 

shall be accompanied by a fee of Rupees 

five hundred to be remitted in the form of 

Crossed Demand Draft on a nationalized 

bank in favour of the Registrar of the 

Tribunal and payable at the main branch 

of that Bank at the station where the seat 

of the said Tribunal situate. 
  (2) Any person aggrieved by a 

notification issued by the Central 

Government or an order passed by the 

Central Government or any other 

authority under the Act, may within 60 

days from the date of issue of the 

notification/order, prefer an appeal to the 

Tribunal: 
  Provided that the Tribunal may 

if it is satisfied that the appellant was 

prevented by sufficient cause from 

preferring the appeal within the 

prescribed period, extend the said period 

by a further period of 60 days: 
  Provided further that no appeal 

by the employer shall be entertained by a 

Tribunal unless he has deposited with the 

Tribunal (a Demand Draft payable in the 

Fund and bearing) 75 per cent of the 

amount due from him as determined 

under Section 7-A: 
  Provided also that the Tribunal 

may for reasons to be recorded in writing, 

waive or reduce the amount to be 

deposited under Section 7-O." 
 

 15.  A plain reading of the 

aforementioned statutory provisions 

indicates that in terms of sub-section (2) 

of Section 7-I every appeal under sub-

section (1) is to be filed in such form and 
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manner, within such time and is to be 

accompanied by such fees, as may be 

prescribed. Further, Rule 7 of the Rules, 

1997 provides that the appeal may be 

preferred within 60 days from the date of 

issue of the order, provided that the 

Tribunal may, if it is satisfied that the 

appellant was prevented by sufficient 

cause from preferring the appeal within 

the prescribed period, extend the said 

period by a further period of 60 days. 
  
 16.  It is seen that the initial period 

for filing of appeal is 60 days which can 

be extended by the EPF Appellate 

Tribunal for another 60 days only when 

there is sufficient cause and not 

otherwise. In this regard, reference may 

be made to the judgment in the case of 

M/s Port Shramik Co-operative 

Enterprise Ltd. Vs. Employees 

Provident Fund Organisation2. The 

relevant observations made in the 

judgment are as follows :- 
  
  "3.......The period of limitation 

for filing an appeal against an order 

passed under Section 7-A or Section 14-B 

of the Employees' Provident Funds and 

Miscellaneous Provisions Act is 60 days. 

If the appellant satisfies the Tribunal that 

it was prevented by sufficient cause from 

not filing the appeal within the said period 

of 60 days, in appropriate case, the 

Tribunal has the power to condone the 

delay of another 60 days. Thus, even if 

the Tribunal wanted to condone the delay 

it could not condone it beyond a period of 

60 days." 

  
 17.  In the case of Assistant 

Regional Provident Fund 

Commissioner, Meerut Vs. Employees 

Provident Fund Appellate Tribunal 

and others3, an appeal to the Appellate 

Tribunal was filed after 165 days from the 

date of the order of the EPF Authority and 

the delay was condoned by the Appellate 

Authority in view of the provisions under 

Section 5 of the Limitation Act, 1963. 

Upon a challenge being raised the order 

condoning the delay was set aside and it 

was held that when the period of 60 days 

was provided under Rule 7 (2) and a 

further period of 60 days for condoning 

the delay is allowed under the proviso to 

the said rule only then that much period 

could be condoned. It was held that 

applicability of Section 5 of the 

Limitation Act was specifically excluded. 

The relevant observations made in the 

judgment are as follows :- 
  
  "8.......On behalf of the Assistant 

Provident Fund Commissioner before the 

Tribunal, a preliminary objection was raised 

to the effect that the appeal is barred by 

time. The appeal was preferred after more 

than 160 days and the Tribunal had no 

jurisdiction to condone the delay beyond 60 

days. The appeal was presented on 

11.1.1999 though the order dated 10.7.1998 

was received by the appellant on 20.7.1998. 

Thus it took 165 days in preferring the 

appeal. In view of the provisions contained 

in Section 7-I(2) of the Act read with Rule 

7(2) of the Rules, the appeal was required to 

be preferred within 60 days to the Tribunal. 

It was submitted that the Tribunal on being 

satisfied that the appellant was prevented by 

sufficient cause in preferring the appeal 

within the prescribed period of 60 days, 

may extend the said period by a further 

period of 60 days and thus in all the appeal 

was required to be preferred maximum 

within a period of 120 days and not 

beyond that. Section 7-I (2) of the Act 

reads as under: 
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  "An appeal under sub-section 

(1) shall be filed in such form and 

manner, within such time and be 

accompanied by such fees, as may be 

prescribed." 
  9. Rule making authority under 

Section 21 is entitled to make rules to 

carry out the provisions of this Act by 

issuing a notification in the Official 

Gazette. Sub-clause (b) of sub-section (2) 

of Section 21 reads as under: 
  "....the form and the manner in 

which, and the time within which, an 

appeal shall be filed before a Tribunal and 

the fees payable for filing such appeal....." 
10. Rule 7(2) reads as under: 
  "Any person aggrieved by a 

notification issued by the Central 

Government or an order passed by the 

Central Government or any other 

authority under the Act, may within 60 

days from the date of issue of the 

notification/order prefer an appeal to the 

Tribunal : 
  Provided that the Tribunal may, 

if it is satisfied that the appellant was 

prevented by sufficient cause from 

preferring the appeal within the 

prescribed period, extend the said period 

by a further period of 60 days." 
  11. It is in view of the aforesaid 

provisions, it was contended that the 

appeal was hopelessly time barred and 

after the period of 60 days granted for 

preferring an appeal, if there is a delay of 

60 days then such delay can be condoned 

and no further. 
  12. The Tribunal expressed an 

opinion that the power of the Tribunal to 

condone the delay under Section 5 of the 

Indian Limitation Act, 1963, is not 

curtailed by the Legislature..Therefore, 

the provisions under the Employees' 

Provident Funds Appellate Tribunal 

(Procedure) Rules, 1997, only to condone 

a delay of 60 days is ultra vires and is 

void. Therefore, it held that the Tribunal 

has jurisdiction to condone any delay, if it 

is satisfactorily explained... 
  13. Learned counsel for the 

Company submitted that sub-clause (b) of 

sub-section (1) of Section 21 provides the 

rule making authority to prescribe time 

limit within which an appeal shall be filed 

before the Tribunal. Legislature only 

authorized the rule making authority to 

make a provision for prescribing a period 

for preferring an appeal, however, the rule 

also provided a further period of 60 days 

by proviso to sub-rule (2) of Rule 7 of the 

Rules. In view of this, it was contended 

that proviso is ultra vires the provisions 

contained in the Act. It was further 

submitted that if the proviso is ultra vires 

the provisions contained in the Act, then 

the Limitation Act, 1963 will apply. In the 

submission of learned counsel for the 

Company, the Tribunal has rightly held 

that the law of limitation is applicable. It 

was submitted that Section 7-I of the Act, 

if read it becomes very clear that sub-

section (2) of Section 7-I also refers such 

time within which the appeal is to be 

filed. 
  14. The Act is a labour 

legislation wherein provision is made for 

provident funds to be deposited by the 

employer. Section 7-D to 7-H provide for 

the Appellate Tribunal, the term of the 

office of the Presiding Officer of 

Tribunal, salary, allowances and other 

terms and conditions of Presiding Officer 

and the staff of the Tribunal. Section 7-I 

provides for appeals to the Tribunal. The 

Chapter further provides procedure before 

the Tribunal, assistance of a legal 

practitioner, right of hearing or 

rectification of an order, finality of orders 

of the Tribunal, deposit of amount due on 

filing an appeal, transfer of cases, the 
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manner of recovery, recovery certificate, 

validity of the certificate and such other 

things. It provides penalties, offences by 

companies, enhanced punishment in 

certain cases and offences under the Act 

to be cognizable. It also provides the 

Court which shall try the offences. Thus a 

special mechanism is indicated in the Act 

itself. 
  15. With a view to see that the 

proceedings are disposed of as early as 

possible, it was left by the Legislature to 

fix ''such time'' for preferring an appeal. 

Section 21(2)(b) refers to the time within 

which an appeal shall be filed and in view 

of this it was submitted that in absence of 

any power, it was not open to prescribe a 

specific period for condonation of delay 

in sub-rule (2) of Rule 7 of the Act in 

exercise of the powers conferred under 

sub-section (1) of Section 21 of the Act. 
  16. The Legislature left it open 

to the rule making authority to prescribe 

time for preferring an appeal. However, at 

the same time the rule making authority 

while prescribing the period of limitation 

for preferring an appeal also provided a 

period during which if there is a delay, the 

same can be condoned if the Tribunal is 

satisfied that the appellant was prevented 

by sufficient cause from preferring the 

appeal within the prescribed period. 

However, the limitation was placed that 

that can be done if there is a delay of a 

further period of 60 days. 
  17. In our opinion, it cannot be 

said that the rule making authority has 

exceeded its limit while prescribing the 

period of limitation. Like the provisions 

in other statutes for condoning the delay, 

the rule making authority thought it fit to 

provide some period if there is a sufficient 

cause and the Tribunal is satisfied that the 

applicant was prevented from preferring 

the appeal on such cause to extend the 

period of limitation. This provision is an 

enabling provision. It does not take away 

the right of a person of preferring an 

appeal but on the contrary it enables a 

party who could not prefer an appeal 

within the prescribed period for sufficient 

reasons. However, at the same time, 

keeping in mind that that provision is 

made for a weaker section, disputes must 

be resolved at the earliest, therefore, 

restricted the period, i.e. that if the delay 

is of 60 days then to that extent delay can 

be condoned. Therefore, in our opinion, 

the provision cannot be said to be ultra 

vires of the provisions of the Act as the 

provision for condonation of delay is 

made to help the litigant who might be 

facing genuine difficulties. It is difficult 

to say that the proviso to sub-rule (2) of 

Rule 7 is bad. If that is declared as bad or 

ultra vires Section 7-I or Section 21(1)(b) 

of the Act, it can be said that the period of 

limitation prescribed is bad for want of 

not providing extended period in case of 

difficulty. 
  18. It is required to be noted that 

in case of Delta Impex v. Commissioner 

of Customs, decided on 13.2.2004, this 

Court had an occasion to examine the 

question raised by the applicant which 

reads as under: 
  "Whether the provision of 

Section 128 of the Customs Act, 1962 

completely bars the Commissioner 

(Appeals) from condoning the delay 

beyond the period of 30 days even in a 

deserving case and that despite the order 

made by the Commissioner (Appeals) is it 

incumbent upon the Tribunal to consider 

the appeal on merits?" 
  19. There also it was submitted 

that considering the provisions contained 

in section 29(2) of the Indian Limitation 
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Act, 1963 (hereinafter referred to as 'the 

Limitation Act') read with section 5 

thereof, irrespective of the fact that the 

matter was under the Customs Act, the 

appellate authority ought to have 

condoned the delay, examined the matter 

on merits and it could not have dismissed 

the appeal on the ground that the 

Commissioner (Appeals) can only 

condone the delay, if an appeal is 

presented within a period of 30 days after 

the statutory period of 60 days in view of 

section 128 of the Act. 
  20. In case of Collector of C.E. 

Chandigarh v. Doaba Co-operative Sugar 

Mills, Supreme Court pointed out that the 

authorities functioning under the Act are 

bound by the provision of the Act. If the 

proceedings are taken under the Act by 

the Department, the provisions of 

limitation prescribed in the Act will 

prevail. In the case of Miles India Limited 

v. Assistant Collector of Customs, the 

Court observed that the Customs 

Authorities acting under the Act were not 

justified in disallowing the claim as they 

were bound by the period of limitation 

provided there in the relevant provisions 

of the Customs Act, 1962. 
  21. The Court in the aforesaid 

case pointed out that the period of 

limitation prescribed by the Act for filing 

an application being different from the 

period prescribed under the Limitation 

Act, by virtue of Section 29(2) of the said 

Act, it shall be deemed as if the period 

prescribed by the different Act is the 

period prescribed by the schedule to the 

Limitation Act. However, it would be 

difficult to say that section 5 of the 

Limitation Act is intended to be made 

applicable in view of the proviso to 

section 128 of the Customs Act. 
  22. The Court is required to 

examine the scheme of the special law, 

and the nature of the remedy provided 

therein. Considering these aspects, the 

Court will have to find out whether the 

Legislature intended to provide a 

complete code by itself which along 

should govern the matters provided by it. 

On examination of the relevant 

provisions, if it becomes clear that the 

provisions of section 5 of the Limitation 

Act are necessarily excluded, then the 

said provisions cannot be called in aid to 

supplement the provisions of the Act. It is 

open to the Court to examine whether and 

to what extent the nature of the provisions 

contained in the Limitation Act in 

comparison with the scheme of the special 

law are excluded from operation. When a 

specific period is provided and a further 

period of 60 days by way of extended 

period only then that much period can be 

condoned. 
  23. In the instant case, a 

separate period of limitation is provided, 

as also the period for which delay can be 

condoned. The Legislature was aware 

about the provisions contained in section 

5 of the Limitation Act, yet with an 

intention to curb the delay in labour 

matters, Legislature left it to the Rule 

making authority to make a provision for 

limitation. Rule making authority under 

the Statute has specifically provided that 

after the statutory period, if there is delay 

of 60 days, on showing sufficient grounds 

for delay of 60 days, that can be 

condoned. Thus applicability of section 5 

of the Limitation Act is specifically 

excluded. 
  24. The expression ''expressly 

excluded'' in sub-section (2) of section 29 

of the Limitation Act means an exclusion 

by express words, i.e. by express 

reference and not exclusion as a result of 

logical process of reasoning. In the instant 

case, there is no question of implied 
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exclusion but, it specifically provides a 

different period of limitation, as also the 

period during which, if delay has 

occurred, it could be condoned. 
  25. With regard to the 

applicability of sections 4 to 24 of the 

Limitation Act (inclusive) one will have 

to refer to sub-section (2) of section 29 of 

the Limitation Act, 1963. It specifically 

states that these provisions shall apply 

only so far as and to the extent to which, 

they are not expressly excluded by special 

or local law. Reading the language of 

Rule 7 of the Rules and section 5 of the 

Limitation Act, it is very clear that 

extension of time for a period 60 days 

only can be condoned subject to 

satisfaction and not beyond that. From an 

examination of Rule 7 of the Rules, it is 

very clear that section 5 of the Limitation 

Act is expressly excluded as a specific 

provision is made in Rule 7. 
  xxxxxxx 
  38. In the instant case, there is 

clear intention of the Legislature for 

asking the rule making authority to 

prescribe the time during which an appeal 

shall be filed. When the time is to be 

prescribed, it is open for the rule making 

authority to prescribe extended period 

also. If the extended period is provided, 

the provisions would not become bad or 

ultra vires the provisions contained in the 

Act, as it is only an enabling provision. 
  39. It is also clear that an 

opinion was expressed before the 

Legislature, that in the opinion of the 

Government the provision should be 

made for granting provident fund 

facilities not only to the employees in 

industrial establishments, but also to the 

employees in commercial and other 

undertakings. An assurance was given 

that the Government would take 

appropriate measures. It is thereafter the 

Act came to be enacted. Reading the 

provisions contained in the Act, it covers 

large number of employees. Employer, as 

indicated in the Act, has to make 

contributions to the fund in the manner 

indicated in section 6. Section 7-A of the 

Act empowers the authority to decide a 

dispute about the applicability of the Act 

if raised and to determine the amount due 

from any employer, as indicated in sub-

clause (b) of sub-section (1) of section 7-

A of the Act. The officer empowered to 

conduct an inquiry under sub-section (2) 

of section 7-A of the Act in this behalf 

having the powers as are vested in Code 

under the Civil Procedure Code, 1908 for 

trying a suit in respect of the matters 

indicated therein. How the order is to be 

reviewed is indicated under section 7-B. 

Section 7-C refers to determination of 

escaped amount. An order made by 

authority was challenged before the 

Appellate Tribunal known as ''Employees 

Provident Funds Appellate Tribunal". 

Thus it is a special statute to determine 

the liability of employer to make his 

contribution and to pass further orders by 

the authorities which are to be examined 

by the Tribunal in case of an appeal. It is 

in this background the provisions of the 

Act are to be examined. 
  40. Considering the language of 

the Act and the rules, the Scheme, which 

is meant for weaker section and from the 

intention of the Legislature, it is clear that 

the Legislature left it to the Rule making 

authority to prescribe the time by 

specifically referring that an appeal under 

sub-section (1) shall be filed within such 

time as also specifically referring in 

section 21 about the form and the time 

within which an appeal shall be filed. It is 

clear that the Legislature left it to the Rule 
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Making Authority to prescribe total 

period during which an appeal can be 

filed, which includes extended period. 

This being an enabling provision and in 

consonance with the provision contained 

in the Act cannot be said to be ultra vires 

the provisions contained in the Act." 

  
 18.  In the aforementioned case of 

Assistant Regional Provident Fund 

Commissioner, Meerut (supra) reference 

was made to the judgment in the case of 

Mohd. Ashfaq Vs. State Transport 

Appellate Tribunal U.P. and others4, 

where in the context of the provisions 

under the Motor Vehicles Act, 1939, it 

was held as follows :- 
  
  "8......This clearly means that if 

the application for renewal is beyond time 

by more than 15 days, the Regional 

Transport Authority shall not be entitled 

to entertain it, or in other words, it shall 

have no power to condone the delay. 

There is thus an express provision in sub-

section (3) that delay in making an 

application for renewal shall be 

condonable only if it is of not more than 

15 days and that expressly excludes the 

applicability of Section 5 in cases where 

an application for renewal is delayed by 

more than 15 days......." 
  
 19.  Similar observations were made 

in the case of The Commissioner of 

Sales Tax, Uttar Pradesh, Lucknow Vs. 

M/s Parson Tools and Plants, Kanpur5, 

wherein it was stated as follows :- 

  
  "22. Thus the principle that 

emerges is that if the Legislature in a 

special statute prescribes a certain period 

of limitation for filing a particular 

application thereunder and provides in 

clear terms that such period on sufficient 

cause being shown, may be extended, in 

the maximum, only upto a specified time-

limit and no further, then the tribunal 

concerned has no jurisdiction to treat 

within limitation, an application filed 

before it beyond such maximum time-

limit specified in the statute, by excluding 

the time spent in prosecuting in good faith 

and due diligence any prior proceeding on 

the analogy of Section 14(2) of the 

Limitation Act." 

  
 20.  Rule 7 (2) of the Rules, 1997 

again came up for consideration in the 

case of Dr. A.V.Joseph Vs. Assistant 

Provident Fund Commissioner and 

another6 and it was held that the 

maximum period for filing an appeal is 

only 120 days from the date of the 

impugned order. The relevant 

observations made in the judgment are as 

follows :- 
  
  "10. Section 7-I(2) of the Act 

provides that every Appeal under sub-

section (1) shall be filed in such form and 

manner, within such time and be 

accompanied by such fees, as may be 

prescribed. Rule 7(2) of the Employees' 

Provident Funds Appellate Tribunal 

(Procedure) Rules, 1997 states that any 

person aggrieved by a notification issued 

by the Central Government or an order 

passed by the Central Government or any 

other authority under the Act, may within 

60 days from the date of issue of the 

notification/order, prefer an appeal to the 

Tribunal. The 'first proviso' thereunder 

further stipulates that the Tribunal may, if 

it is satisfied that the appellant was 

prevented by sufficient cause from 

preferring the Appeal within the 

prescribed period, extend the said period 

by a further period of 60 days. In short, 

the maximum period for filing the Appeal 
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is only 120 days from the date of the 

impugned proceedings/order (60+60). 

When the statute confers the power on the 

Authority to condone the delay only to a 

limited extent, it can never be widened by 

any Court contrary to the intention of the 

law makers...." 
  
 21.  In the case of C.B.Sharma Vs. 

Employees' Provident Funds Appellate 

Tribunal and others7, the appeal filed 

nine months after the date of the order 

passed by the Commissioner was 

dismissed and the challenge raised to the 

order passed by the Tribunal was turned 

down with the following observations :- 
  
  "9. In terms of the rule, period 

of 60 days has been provided for filing the 

appeal before the Tribunal. For sufficient 

reasons the Tribunal can extend the period 

for further 60 days. Once the petitioner 

undisputedly had the knowledge of the 

order passed by the Commissioner on 

16.2.2009, the appeal filed nine months 

thereafter had rightly been dismissed by 

the Tribunal as time barred." 

  
 22.  The question as to whether the 

Appellate Tribunal was vested with any 

power to condone the delay in filing the 

appeal beyond the prescribed period again 

came up for consideration in the case of 

Saint Soldier Modern Senior Secondary 

School Vs. Regional Provident Fund 

Commissioner8 and it was held that there 

was no such power with the Appellate 

Tribunal. The observations made in the 

judgment are as follows :- 
  
  "8. A perusal of the section 7-I 

of the Act and Rule 7 of the Rules would 

reveal that the time period for filing an 

appeal is within 60 days from the date of 

issue of the notification/order, provided, 

the Tribunal, if satisfied that for certain 

sufficient cause, the appeal could not be 

preferred within the period of 60 days, 

then, the period to file appeal can be 

extended to 60 days thereafter. Suffice to 

state, the provision does not vest any 

power with the Tribunal to condone a 

delay beyond that period..... 
  9. From the above decision of 

the Supreme Court, even in the case in 

hand, it is clear from the provisions of the 

Act, which is a special statute, a certain 

period of limitation is prescribed for filing 

the appeal. In the eventuality, the appeal 

is not filed within the said period, the 

power to condone the delay is for a 

further period of 60 days and no 

more......." 
  
 23.  A similar view was again taken 

in the case of Lotus Chemicals Pvt. Ltd. 

Vs. Assistant Provident Fund 

Commissioner, (Compl.) Rourkela1, 

wherein it was held as follows :- 
  
  "8.......The procedure for filing 

of appeal has been provided under the 

provision of Rule 7 of the Employees 

Provident Fund Appellate Tribunal 

(Procedure) Rules, 1997, wherein it has 

been provided under Regulation 7(2) that 

the appeal may be filed within 60 days 

from the date of issuance of 

notification/order, provided that the 

Tribunal may, if it is satisfied that the 

appellant was prevented by sufficient 

cause from preferring appeal within the 

prescribed period, may extend the said 

period by a further period of 60 days, 

meaning thereby the appeal is to be filed 

before the appellate Tribunal within a 

maximum period of 120 days subject to 

its condonation and beyond that it cannot 
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be extended. It is settled that if any 

legislation has been provided, it has to be 

followed in its strict sense and if there is 

specific time period framed in the 

legislation to entertain an appeal, the 

authorities concerned are not supposed to 

extend that period by assuming the power 

conferred under the Limitation Act, 1963. 

Here in the instant case, the maximum 

period of filing an appeal is 60 days, 

subject to its condonation for a further 

period of 60 days, hence the condonation 

is only to be done for maximum period of 

60 days, which suggests that the provision 

of Limitation Act, 1963 will not be 

applicable. 
  9. It is settled position of law 

that the court of law or the Tribunal is 

supposed to follow the statutory provision 

and it cannot be interpreted, if there is no 

ambiguity and it is settled that the things 

is to be done as per the statutory 

provision, hence applying the said 

principle, it is the considered view of this 

Court that the Tribunal has not committed 

any error in passing the order under 

Section 7-I by rejecting it, since appeal 

was preferred after delay of 260 days, 

hence the Tribunal is having no power to 

condone the said delay period, in view of 

the provision of Rule 7 of the Employees 

Provident Fund Appellate Tribunal 

(Procedure) Rules, 1997 as discussed 

herein above." 
  
 24.  Reiterating a similar view, in the 

case of Bihar Shiksha Pariyojna 

Parishad Vs. Regional Provident Fund 

Commissioner, Employees' Provident 

Fund Organzation and another9, it was 

held that condonation of delay has to be 

considered within the purview of the 

statutory provision and the provisions of 

the Limitation Act cannot be imported or 

made applicable into the EPF Act and the 

Rules, 1997. The relevant observations 

made in the judgment are extracted below 

:- 

  
  "18. Thus, in view of the fact 

that the limitation is prescribed by 

specific Rule 7(2) of 'the Rules' as also in 

view of the ratio laid down by the 

Supreme Court in Commissioner of 

Customs and Central Excise v. Hongo 

India Private Limited & Anr. (supra) and 

M/s. Patel Brothers v. State of Assam & 

Ors. (supra), condonation of delay has 

also to be considered within the purview 

of the statutory provision and the 

provisions of the Limitation Act cannot be 

imported or made applicable into 'the Act' 

and 'the Rules'. In that view of the matter, 

no illegality can be found with the order 

impugned passed by the Tribunal." 

  
 25.  A similar view has been taken in 

the case of Bihar State Industrial 

Development Corporation Vs. 

Employees Provident Fund 

Organization and another10 and again 

in Bihar State Industrial Development 

Corporation Vs. Employees' Provident 

Fund Organization, Patna and 

another11. 
  
 26.  The question with regard to 

condonation of delay by applying Section 

5 of the Limitation Act, 1963, in the 

context of filing an appeal and reference 

under the Central Excise Act, came up for 

consideration in the case of 

Commissioner of Customs and Central 

Excise Vs. Hongo India Private Limited 

and another12, and taking into 

consideration that the Central Excise Act 

is a special law and a complete code by 

itself, it was held that the time limit 

prescribed for making a reference 

thereunder is absolute and unextendable 
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by the Court under Section 5 of the 

Limitation Act, 1963. The relevant 

observations made in the judgment are as 

follows:- 
  
  "30. In the earlier part of our 

order, we have adverted to Chapter VI-A 

of the Act which provides for appeals and 

revisions to various authorities. Though 

Parliament has specifically provided an 

additional period of 30 days in the case of 

appeal to the Commissioner, it is silent 

about the number of days if there is 

sufficient cause in the case of an appeal to 

the Appellate Tribunal. Also an additional 

period of 90 days in the case of revision 

by the Central Government has been 

provided. However, in the case of an 

appeal to the High Court under Section 

35-G and reference application to the 

High Court under Section 35-H, 

Parliament has provided only 180 days 

and no further period for filing an appeal 

and making reference to the High Court is 

mentioned in the Act. 
  31. In this regard, it is useful to 

refer to a recent decision of this Court in 

Punjab Fibres Ltd, (2008) 3 SCC 73. The 

Commissioner of Customs, Central Excise, 

Noida was the appellant in this case. While 

considering the very same question, 

namely, whether the High Court has power 

to condone the delay in presentation of the 

reference under Section 35-H(1) of the Act, 

the two-Judge Bench taking note of the said 

provision and the other related provisions 

following Singh Enterprises v. CCE [(2008) 

3 SCC 70] concluded that: (Punjab Fibres 

Ltd. case [(2008) 3 SCC 73] , SCC p. 75, 

para 8) 
  "8. ... the High Court was 

justified in holding that there was no 

power for condonation of delay in filing 

reference application." 

  32. As pointed out earlier, the 

language used in Sections 35, 35-B, 35-

EE, 35-G and 35-H makes the position 

clear that an appeal and reference to the 

High Court should be made within 180 

days only from the date of communication 

of the decision or order. In other words, 

the language used in other provisions 

makes the position clear that the 

legislature intended the appellate 

authority to entertain the appeal by 

condoning the delay only up to 30 days 

after expiry of 60 days which is the 

preliminary limitation period for 

preferring an appeal. In the absence of 

any clause condoning the delay by 

showing sufficient cause after the 

prescribed period, there is complete 

exclusion of Section 5 of the Limitation 

Act. The High Court was, therefore, 

justified in holding that there was no 

power to condone the delay after expiry 

of the prescribed period of 180 days. 
  33. Even otherwise, for filing an 

appeal to the Commissioner, and to the 

Appellate Tribunal as well as revision to 

the Central Government, the legislature 

has provided 60 days and 90 days 

respectively, on the other hand, for filing 

an appeal and reference to the High Court 

larger period of 180 days has been 

provided with to enable the 

Commissioner and the other party to avail 

the same. We are of the view that the 

legislature provided sufficient time, 

namely, 180 days for filing reference to 

the High Court which is more than the 

period prescribed for an appeal and 

revision. 
  34. Though, an argument was 

raised based on Section 29 of the 

Limitation Act, even assuming that 

Section 29(2) would be attracted, what we 

have to determine is whether the 
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provisions of this section are expressly 

excluded in the case of reference to the 

High Court. 
  35. It was contended before us 

that the words "expressly excluded" 

would mean that there must be an express 

reference made in the special or local law 

to the specific provisions of the 

Limitation Act of which the operation is 

to be excluded. In this regard, we have to 

see the scheme of the special law which 

here in this case is the Central Excise Act. 

The nature of the remedy provided therein 

is such that the legislature intended it to 

be a complete code by itself which alone 

should govern the several matters 

provided by it. If, on an examination of 

the relevant provisions, it is clear that the 

provisions of the Limitation Act are 

necessarily excluded, then the benefits 

conferred therein cannot be called in aid 

to supplement the provisions of the Act. 

In our considered view, that even in a 

case where the special law does not 

exclude the provisions of Sections 4 to 24 

of the Limitation Act by an express 

reference, it would nonetheless be open to 

the court to examine whether and to what 

extent, the nature of those provisions or 

the nature of the subject-matter and 

scheme of the special law exclude their 

operation. In other words, the 

applicability of the provisions of the 

Limitation Act, therefore, is to be judged 

not from the terms of the Limitation Act 

but by the provisions of the Central 

Excise Act relating to filing of reference 

application to the High Court. 
  36. The scheme of the Central 

Excise Act, 1944 supports the conclusion 

that the time-limit prescribed under 

Section 35-H(1) to make a reference to 

the High Court is absolute and 

unextendable by a court under Section 5 

of the Limitation Act. It is well-settled 

law that it is the duty of the court to 

respect the legislative intent and by giving 

liberal interpretation, limitation cannot be 

extended by invoking the provisions of 

Section 5 of the Limitation Act. 
  37. In the light of the above 

discussion, we hold that the High Court 

has no power to condone the delay in 

filing the "reference application" filed by 

the Commissioner under unamended 

Section 35-H(1) of the Central Excise 

Act, 1944 beyond the prescribed period of 

180 days and rightly dismissed the 

reference on the ground of limitation." 
  
 27.  The principle of implied 

exclusion of the Limitation Act by a 

special law was reiterated in the case of 

Patel Brothers Vs. State of Assam and 

others13, where in the context of the 

provision for filing a revision under the 

Assam Value Added Tax Act, 2003 it was 

held that even if there exists no express 

exclusion in the special law, the court has 

right to examine the provisions of the 

special law to arrive at a conclusion as to 

whether the legislative intent was to 

exclude the operation of the Limitation 

Act. The judgment of the High Court 

rendered in the case of Patel Brothers 

Vs. State of Assam and others14 was 

affirmed. The relevant observations made 

in the judgment are as follows :- 
  
  "22. The High Court has rightly 

pointed out the well-settled principle of 

law that: (Patel Bros. case [Patel Bros. v. 

State of Assam, 2016 SCC OnLine Gau 

124], SCC OnLine Gau para 19) 
  "19. ... ''the courts cannot 

interpret a statute the way they have 

developed the common law "which in a 

constitutional sense means judicially 

developed equity". In abrogating or 

modifying a rule of the common law the 
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courts exercise "the same power of 

creation that built up the common law 

through its existence by the Judges of the 

past". The court can exercise no such 

power in respect of statutes. Therefore, in 

the task of interpreting and applying a 

statute, Judges have to be conscious that 

in the end the statute is the master not the 

servant of the judgment and no Judge has 

a choice between implementing the law 

and disobeying it.' [Ed.: See Principles of 

Statutory Interpretation, 14th Edn., p. 26 

by Justice G.P. Singh.] " 
  What, therefore, follows is that 

the court cannot interpret the law in such 

a manner so as to read into the Act an 

inherent power of condoning the delay by 

invoking Section 5 of the Limitation Act, 

1963 so as to supplement the provisions 

of the VAT Act which excludes the 

operation of Section 5 by necessary 

implication". 
  
 28.  On the point of implied 

exclusion of the Limitation Act by a 

special law reference may be had to an 

earlier judgment in the case of 

Hukumdev Narain Yadav Vs. Lalit 

Narain Mishra15, wherein while 

examining whether the Limitation Act 

would be applicable to the provisions of 

the Representation of the People Act, it 

was observed as follows :- 
  
  "17.... what we have to see is 

whether the scheme of the special law, 

that is in this case the Act, and the nature 

of the remedy provided therein are such 

that the legislature intended it to be a 

complete code by itself which alone 

should govern the several matters 

provided by it. If on an examination of the 

relevant provisions it is clear that the 

provisions of the Limitation Act are 

necessarily excluded, then the benefits 

conferred therein cannot be called in aid 

to supplement the provisions of the Act. 

In our view, even in a case where the 

special law does not exclude the 

provisions of Sections 4 to 24 of the 

Limitation Act by an express reference, it 

would nonetheless be open to the Court to 

examine whether and to what extent the 

nature of those provisions or the nature of 

the subject-matter and scheme of the 

special law exclude their operation." 
  
 29.  The aforementioned legal 

position has been reiterated in the case of 

the State of Himachal Pradesh and 

others Vs. Tritronics India Private 

Ltd.16, where the issue involved was as 

to whether a revision under the Himachal 

Pradesh Value Added Tax Act, 2005 

which was beyond the period of limitation 

prescribed under the statute could be 

entertained by applying Section 5 of the 

Limitation Act, and it was stated as 

follows :- 
  
  "28..... taking into consideration 

the fact that Himachal Pradesh Value 

Added Tax Act, 2005, is a complete code 

in itself, which, in other words, is both a 

substantive as well as a procedural law 

and as there is no provision contained in 

the Act, making the provisions of 

Limitation Act applicable to the 

proceedings which are to originate from 

the Act, we hold that this Court has no 

inherent power to condone the delay in 

entertaining a Revision Petition which 

stands filed beyond the period of 

limitation prescribed in the Act." 
  
 30.  In a recent judgment in the case 

of Bengal Chemists and Druggists 

Association Vs. Kalyan Chowdhury17, 
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it was held in the context of the 

Companies Act, 2013, that the limitation 

for filing an appeal to the Appellate 

Tribunal which is 45 days under Section 

421 (3) plus additional 45 days grace 

period in terms of its proviso, are 

mandatory in nature and no further time 

can be granted beyond this total period. 
  
 31.  In view of the foregoing 

discussion, the legal position which 

emerges that in terms of Section 7-I (2) 

every appeal is to be filed in such form 

and manner, within such time and be 

accompanied by such fees, as may be 

prescribed. Rule 7 (2) of the Rules, 1997 

provides for filing of the appeal within 60 

days from the date of issuance of the 

order. The first proviso thereunder further 

stipulates that the Tribunal may, if it is 

satisfied that the appellant was prevented 

by sufficient cause from preferring the 

appeal within the prescribed period, 

extend the said period by a further period 

of 60 days. 
  
 32.  It is thus seen that the EPF Act is a 

special law providing for institution of 

provident funds, pension fund and deposit-

linked insurance fund for employees in 

factories and other establishments and in 

terms of the rules framed thereunder a 

certain period of limitation for filing an 

appeal having been provided for in clear 

terms and a further provision having been 

made for extension of such period only upto 

a specified time period and no further, the 

Appellate Tribunal would have no 

jurisdiction to treat within limitation, an 

appeal filed before it beyond such 

maximum time limit specified in terms of 

the statutory rules. 
  
 33.  Moreover, in terms of the 

scheme and the intent of the provisions 

contained in the EPF Act it is seen that 

the legislature intended it to be a complete 

code by itself. As a consequence, even if 

the provisions of the Limitation Act may 

be held to have not been expressly 

excluded the principle of implied 

exclusion would apply in terms of the 

nature of the subject matter, the purpose 

and the scheme of the Act. The provisions 

contained under the Limitation Act, 1963 

would therefore not be applicable for 

seeking extension of time beyond the 

statutory time period of 60 days from the 

date of issue of the notification/order, 

extendable by a further period of 60 days, 

upon the Tribunal being satisfied that the 

appellant was prevented by sufficient 

cause from preferring the appeal within 

the prescribed period. The maximum 

period for filing the appeal would be thus 

120 (60+60) days from the date of the 

issuance of the notification/order which is 

sought to be challenged. 

  
 34.  It is a well settled principle of 

statutory interpretation that where the 

statute confers power on the authority to 

condone the delay only to a limited extent 

the same cannot be stretched or extended 

beyond what has been provided under the 

statute. 
  
 35.  In the instant case, when the 

time limit is prescribed by the rule 

making authority for filing an appeal and 

also the extended period has been 

provided, and no further extension thereof 

has been envisaged or contemplated, the 

Appellate Authority could not have 

granted any further extension. In view of 

the aforesaid, the order passed by the 

Appellate Authority recording its 

conclusion that the appeal was filed 

beyond the statutory period of limitation, 

cannot be faulted with.
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 36.  Counsel for the petitioner has 

not been able to dispute the 

aforementioned legal position. 

  
 37.  No other argument was raised. 
  
 38.  The writ petition is accordingly 

held to be devoid of merits and is 

accordingly dismissed.  
---------- 
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petitioners and Sri Utpal Chatterji, learned 

counsel appearing for the legal 

representatives of the sole respondent 

(deceased). 
  
 2.  Counsel for the parties have 

agreed that the petition may be disposed 

of at the stage of admission. 

  
 3.  By means of the present petition 

filed under Article 226 of the Constitution 

of India a writ in the nature of certiorari 

has been sought for quashing the order 

dated 04.12.2013 passed by the 

Additional District Judge, Meerut in Civil 

Appeal No.14 of 2011 whereby the 

amendment application (Application 

No.94Ka) has been rejected. 
  
 4.  The order impugned records that 

the amendment sought at the stage of 

appeal would have the effect of changing 

the very nature of the suit and for the said 

reason the amendment application has 

been rejected. 
  
 5.  Contention of the counsel for the 

petitioners is that by means of the 

amendment application a typographical 

error was sought to be rectified and as 

such the same ought to have been allowed 

in the interest of justice. 
  
 6.  Sri Utpal Chatterji, learned 

counsel for the legal heirs of the sole 

respondent submits that the amendment 

which was being sought at the stage of 

appeal would change the very nature of 

the suit and as such the same has rightly 

been rejected by the court below. 

Moreover, it is submitted that in view of 

the proviso to Order XVI, Rule 17 the 

amendment was not permissible in the 

absence of the petitioners being able to 

show that in spite of due diligence they 

could not have raised the matter before 

the commencement of trial. Reliance in 

this regard has been placed on the 

judgments in the case of M. Revanna Vs. 

Anjanamma & Ors.1, Vijay Hathising 

Shah & Anr. Vs. Gitaben Parshottamdas 

Mukhi & Ors.2. 

  
 7.  It is further submitted that the 

present petition filed under Article 226 of 

the Constitution against a judicial order 

would not be maintainable in view of the 

law laid down in the case of Radhey 

Shyam & Anr. Vs. Chhabi Nath & Ors.3. 
  
 8.  The rival contentions which fall 

for consideration relate to the scope of the 

powers of the Court to allow amendment 

of pleadings under Order VI Rule 17 of 

the Civil Procedure Code, 19084. 
  
 9.  The purpose and object of rules 

relating to pleadings being to decide the 

real controversy between the parties and 

not to punish them for their negligence, 

the provisions relating to the amendment 

of pleadings are usually to be liberally 

construed with a view to promoting the 

ends of justice and not for defeating them, 

and consequently the courts generally 

allow all amendments that may be 

necessary for determining the real 

question in controversy between the 

parties. 

  
 10.  The proviso to Rule 17 under 

Order VI, as inserted by the Code of Civil 

Procedure (Amendment) Act, 2002, 

however, restricts and curtails the power 

of the court to allow amendment of 

pleadings by enacting that no application 

for amendment is to be allowed after the 

trial has commenced unless the court 

comes to the conclusion that in spite of 

due diligence, the party could not have 
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raised the matter before the 

commencement of the trial. 
  
 11.  The proviso to Rule 17, as per 

the Amendment Act, 2002, has introduced 

the "due diligence" test, which requires 

that the court must be satisfied that in 

spite of "due diligence" the party could 

not discover the ground pleaded in the 

amendment. The term "due diligence" has 

been specifically used so as to provide a 

test for determining whether to exercise 

the discretion in situations where 

amendment is being sought after 

commencement of the trial. 
  
 12.  The object of introducing the 

proviso to Rule 17 was considered in the 

case of Chander Kanta Bansal Vs. 

Rajinder Singh Anand5, and it was held 

as follows:- 

  
  "11. ...The proviso limits the 

power to allow amendment after the 

commencement of trial but grants 

discretion to the court to allow 

amendment if it feels that the party could 

not have raised the matter before the 

commencement of trial in spite of due 

diligence. It is true that the power to allow 

amendment should be liberally exercised. 

The liberal principles which guide the 

exercise of discretion in allowing the 

amendment are that multiplicity of 

proceedings should be avoided, that 

amendments which do not totally alter the 

character of an action should be granted, 

while care should be taken to see that 

injustice and prejudice of an irremediable 

character are not inflicted upon the 

opposite party under pretence of 

amendment. 
  12. With a view to shorten the 

litigation and speed up the trial of cases 

Rule 17 was omitted by amending Act 46 

of 1999. This rule had been on the statute 

for ages and there was hardly a suit or 

proceeding where this provision had not 

been used. That was the reason it evoked 

much controversy leading to protest all 

over the country. Thereafter, the Rule was 

restored in its original form by amending 

Act 22 of 2002 with a rider in the shape of 

the proviso limiting the power of 

amendment to some extent. The new 

proviso lays down that no application for 

amendment shall be allowed after the 

commencement of trial, unless the court 

comes to the conclusion that in spite of 

due diligence the party could not have 

raised the matter before the 

commencement of trial. But whether a 

party has acted with due diligence or not 

would depend upon the facts and 

circumstances of each case. This would, 

to some extent, limit the scope of 

amendment to pleadings, but would still 

vest enough powers in courts to deal with 

the unforeseen situations whenever they 

arise. 
  13. The entire object of the said 

amendment is to stall filing of 

applications for amending a pleading 

subsequent to the commencement of trial, 

to avoid surprises and the parties had 

sufficient knowledge of the other's case. It 

also helps in checking the delays in filing 

the applications. Once, the trial 

commences on the known pleas, it will be 

very difficult for any side to reconcile. In 

spite of the same, an exception is made in 

the newly inserted proviso where it is 

shown that in spite of due diligence, he 

could not raise a plea, it is for the court to 

consider the same. Therefore, it is not a 

complete bar nor shuts out entertaining of 

any later application. As stated earlier, the 

reason for adding proviso is to curtail 

delay and expedite hearing of cases. 
  x x x x x 
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  15. As discussed above, though 

first part of Rule 17 makes it clear that 

amendment of pleadings is permitted at 

any stage of the proceeding, the proviso 

imposes certain restrictions. It makes it 

clear that after the commencement of 

trial, no application for amendment shall 

be allowed. However, if it is established 

that in spite of "due diligence" the party 

could not have raised the matter before 

the commencement of trial depending on 

the circumstances, the court is free to 

order such application. 
  16. The words "due diligence" 

has not been defined in the Code. 

According to Oxford Dictionary (Edition 

2006), the word "diligence" means careful 

and persistent application or effort. 

"Diligent" means careful and steady in 

application to one's work and duties, 

showing care and effort. As per Black's 

Law Dictionary (18th Edition), 

"diligence" means a continual effort to 

accomplish something, care; caution; the 

attention and care required from a person 

in a given situation. "Due diligence" 

means the diligence reasonably expected 

from, and ordinarily exercised by a person 

who seeks to satisfy a legal requirement 

or to discharge an obligation. According 

to Words and Phrases by Drain-Dyspnea 

(Permanent Edition 13-A) "due 

diligence", in law, means doing 

everything reasonable, not everything 

possible. "Due diligence" means 

reasonable diligence; it means such 

diligence as a prudent man would exercise 

in the conduct of his own affairs. 
  17. It is clear that unless the 

party takes prompt steps, mere action 

cannot be accepted and file a petition after 

the commencement of trial...." 
  
 13.  The provisions contained under 

Order VI Rule 17 proviso as introduced in 

the year 2002 again came up for 

consideration in the case of J. Samuel Vs. 

Gattu Mahesh & Ors.6 wherein the 

principles relating to allowing 

amendments under Order VI Rule 17 

were reiterated and the object of the 

proviso and the meaning and significance 

of "due diligence" of the parties seeking 

amendment was also stated. The 

observations made in the judgment in this 

regard as follows:- 

  
  "18. The primary aim of the 

court is to try the case on its merits and 

ensure that the rule of justice prevails. For 

this the need is for the true facts of the 

case to be placed before the court so that 

the court has access to all the relevant 

information in coming to its decision. 

Therefore, at times it is required to permit 

parties to amend their plaints. The court's 

discretion to grant permission for a party 

to amend his pleading lies on two 

conditions, firstly, no injustice must be 

done to the other side and secondly, the 

amendment must be necessary for the 

purpose of determining the real question 

in controversy between the parties. 

However, to balance the interests of the 

parties in pursuit of doing justice, the 

proviso has been added which clearly 

states that: 
  "...no application for 

amendment shall be allowed after the trial 

has commenced, unless the court comes 

to the conclusion that in spite of due 

diligence, the party could not have raised 

the matter before the commencement of 

trial." 
  19. Due diligence is the idea 

that reasonable investigation is necessary 

before certain kinds of relief are 

requested. Duly diligent efforts are a 

requirement for a party seeking to use the 

adjudicatory mechanism to attain an 
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anticipated relief. An advocate 

representing someone must engage in due 

diligence to determine that the 

representations made are factually 

accurate and sufficient. The term "due 

diligence" is specifically used in the Code 

so as to provide a test for determining 

whether to exercise the discretion in 

situations of requested amendment after 

the commencement of trial. 
  20. A party requesting a relief 

stemming out of a claim is required to 

exercise due diligence and it is a 

requirement which cannot be dispensed 

with. The term "due diligence" determines 

the scope of a party's constructive 

knowledge, claim and is very critical to 

the outcome of the suit. 
  x x x x x 
  23. ...The entire object of the 

amendment to Order VI Rule 17 as 

introduced in 2002 is to stall filing of 

application for amending a pleading 

subsequent to the commencement of trial, 

to avoid surprises and that the parties had 

sufficient knowledge of other's case. It 

also helps checking the delays in filing 

the applications. [Vide Aniglase 

Yohannan v. Ramlatha [(2005) 7 SCC 

534], Ajendraprasadji N. Pandey v. 

Swami Keshavprakeshdasji N. [(2006) 12 

SCC 1], Chander Kanta Bansal v. 

Rajinder Singh Anand [(2008) 5 SCC 

117], Rajkumar Gurawara v. S.K. 

Sarwagi and Co. (P) Ltd. [(2008) 14 SCC 

364], Vidyabai v. Padmalatha [(2009) 2 

SCC 409 : (2009) 1 SCC (Civ) 563] and 

Man Kaur v. Hartar Singh Sangha [(2010) 

10 SCC 512 : (2010) 4 SCC (Civ) 239]." 

  
 14.  Reference may also be had to the 

judgment in the case of Revajeetu 

Builders and Developers Vs. 

Narayanaswami and Sons & Ors.7 

wherein some of the important factors 

which may be kept in mind while dealing 

with an application filed under Order VI 

Rule 17 have been enumerated in the 

following terms:- 
  
  "63. On critically analysing both 

the English and Indian cases, some basic 

principles emerge which ought to be taken 

into consideration while allowing or 

rejecting the application for amendment: 
  (1) whether the amendment 

sought is imperative for proper and 

effective adjudication of the case; 
  (2) whether the application for 

amendment is bona fide or mala fide; 
  (3) the amendment should not 

cause such prejudice to the other side 

which cannot be compensated adequately 

in terms of money; 
  (4) refusing amendment would 

in fact lead to injustice or lead to multiple 

litigation; 
  (5) whether the proposed 

amendment constitutionally or 

fundamentally changes the nature and 

character of the case; and 
  (6) as a general rule, the court 

should decline amendments if a fresh suit 

on the amended claims would be barred 

by limitation on the date of application. 
  These are some of the important 

factors which may be kept in mind while 

dealing with application filed under Order 

6 Rule 17. These are only illustrative and 

not exhaustive. 
  64. The decision on an 

application made under Order 6 Rule 17 

is a very serious judicial exercise and the 

said exercise should never be undertaken 

in a casual manner. We can conclude our 

discussion by observing that while 

deciding applications for amendments the 

courts must not refuse bona fide, 

legitimate, honest and necessary 

amendments and should never permit 
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mala fide, worthless and/or dishonest 

amendments." 
  
 15.  In a recent judgment in the case 

of M. Revanna Vs. Anjanamma & Ors.1, 

it has been held that after commencement 

of trial amendment of pleadings is not 

permissible except under conditions stated 

in the proviso and the burden is on the 

person seeking the amendment after 

commencement of trial to show "due 

diligence" on his part as contemplated 

under the proviso. The relevant 

observations in the judgment are as 

follows:- 
  
  "7. Leave to amend may be 

refused if it introduces a totally different, 

new and inconsistent case, or challenges 

the fundamental character of the suit. The 

proviso to Order 6 Rule 17 CPC virtually 

prevents an application for amendment of 

pleadings from being allowed after the 

trial has commenced, unless the court 

comes to the conclusion that in spite of 

due diligence, the party could not have 

raised the matter before the 

commencement of the trial. The proviso, 

to an extent, curtails absolute discretion to 

allow amendment at any stage. Therefore, 

the burden is on the person who seeks an 

amendment after commencement of the 

trial to show that in spite of due diligence, 

such an amendment could not have been 

sought earlier. There cannot be any 

dispute that an amendment cannot be 

claimed as a matter of right, and under all 

circumstances. Though normally 

amendments are allowed in the pleadings 

to avoid multiplicity of litigation, the 

court needs to take into consideration 

whether the application for amendment is 

bona fide or mala fide and whether the 

amendment causes such prejudice to the 

other side which cannot be compensated 

adequately in terms of money." 
  
 16.  A similar view was taken in the 

case of Vijay Hathising Shah & Anr. Vs. 

Gitaben Parshottamdas Mukhi & Ors.2 

wherein the order passed the High Court 

setting aside the order of the Trial Court 

rejecting the amendment application was 

held to be unsustainable and the order of 

the Trial Court was restored. The 

observations made in the judgment are as 

follows:- 
  
  "9. In our view, the trial court 

was right in rejecting the application. This 

we say for more than one reason. First, it 

was wholly belated; second, Respondent 

1-plaintiff filed the application for 

amendment of the plaint when the trial in 

the suit was almost over and the case was 

fixed for final arguments; and third, the 

suit could still be decided even without 

there being any necessity to seek any 

amendment in the plaint. In our view, 

amendment in the plaint was not really 

required for determination of the issues in 

the suit." 
  
 17.  The aforementioned legal 

position has been reiterated in a recent 

judgment of this Court in the case of Hari 

Narayan Vs. Shanti Devi8. 
  
 18.  As regards the question as to 

whether an amendment can be allowed 

when it introduces a totally different or a 

new case, it is relevant to reiterate the 

legally settled position that leave to 

amend would be refused if it introduces a 

totally different, new and inconsistent 

case or changes the fundamental character 

of the suit. Reference in this regard may 

be had to the judgment of the Privy 
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Council in the case of Ma Shew Mya Vs. 

Maung Mo Hnaung9:- 
  
  "...All rules of Court are nothing 

but provisions intended to secure the proper 

administration of justice and it is therefore 

essential that they should be made to serve 

and be subordinate to that purpose, so that 

full powers of amendment must be enjoyed 

and should always be liberally exercised, 

but none the less no power has yet been 

given to enable one distinct cause of action 

to be substituted for another, not to change, 

by means of amendment, the subject-matter 

of the suit." 
  
 19.  In the case at hand, the court 

below upon due consideration of the facts 

of the case has come to the conclusion 

that the amendment which was being 

sought, at the stage of appeal, would have 

the effect of changing the very nature of 

the case, and the application for 

amendment having been rejected for the 

said reason, the order passed by the Trial 

Court cannot be faulted with. 
  
 20.  As regards the other objection raised 

by the respondent with regard to the 

maintainability of the writ petition under 

Article 226 of the Constitution, it may be 

noted that in view of the authoritative 

pronouncement made in the case of Radhey 

Shyam & Anr. Vs. Chhabi Nath & Ors.3 

judicial orders passed by civil courts are not 

amenable to a writ of certiorari under Article 

226, and for this reason also the writ petition 

which has been filed against a judicial order 

passed in a pending civil appeal, would fail. 

The relevant observations made in the 

aforementioned judgment of Radhey Shyam 

(supra) are as follows:- 

  
  "25. It is true that this Court has 

laid down that technicalities associated 

with the prerogative writs in England 

have no role to play under our 

constitutional scheme. There is no parallel 

system of King's Court in India and of all 

other courts having limited jurisdiction 

subject to supervision of King's Court. 

Courts are set up under the Constitution 

or the laws. All courts in the jurisdiction 

of a High Court are subordinate to it and 

subject to its control and supervision 

under Article 227. Writ jurisdiction is 

constitutionally conferred on all High 

Courts. Broad principles of writ 

jurisdiction followed in England are 

applicable to India and a writ of certiorari 

lies against patently erroneous or without 

jurisdiction orders of tribunals or 

authorities or courts other than judicial 

courts. There are no precedents in India 

for High Courts to issue writs to 

subordinate courts. Control of working of 

subordinate courts in dealing with their 

judicial orders is exercised by way of 

appellate or revisional powers or power of 

superintendence under Article 227. 

Orders of civil court stand on different 

footing from the orders of authorities or 

tribunals or courts other than judicial/civil 

courts. While appellate or revisional 

jurisdiction is regulated by statutes, power 

of superintendence under Article 227 is 

constitutional. The expression "inferior 

court" is not referable to judicial courts, as 

rightly observed in the referring order in 

paras 26 and 27 quoted above. 
  26. The Bench in Surya Dev Rai 

v. Ram Chander Rai [(2003) 6 SCC 675] 

also observed in para 25 of its judgment 

that distinction between Articles 226 and 

227 stood almost obliterated. In para 24 of 

the said judgment distinction in the two 

articles has been noted. In view thereof, 

observation that scope of Article 226 and 

227 was obliterated was not correct as 

rightly observed by the referring Bench in 
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Para 32 quoted above. We make it clear that 

though despite the curtailment of revisional 

jurisdiction under Section 115 CPC by Act 

46 of 1999, jurisdiction of the High Court 

under Article 227 remains unaffected, it has 

been wrongly assumed in certain quarters 

that the said jurisdiction has been expanded. 

Scope of Article 227 has been explained in 

several decisions including Waryam Singh 

v. Amarnath [AIR 1954 SC 215 : 1954 SCR 

565], Ouseph Mathai v. M. Abdul Khadir 

[(2002) 1 SCC 319], Shalini Shyam Shetty 

v. Rajendra Shankar Patil [(2010) 8 SCC 

329 : (2010) 3 SCC (Civ) 338] and Sameer 

Suresh Gupta v. Rahul Kumar Agarwal 

[(2013) 9 SCC 374 : (2013) 4 SCC (Civ) 

345]. In Shalini Shyam Shetty this Court 

observed: (SCC p. 352 paras 64-67) 
  "64. However, this Court 

unfortunately discerns that of late there is 

a growing trend amongst several High 

Courts to entertain writ petition in cases 

of pure property disputes. Disputes 

relating to partition suits, matters relating 

to execution of a decree, in cases of 

dispute between landlord and tenant and 

also in a case of money decree and in 

various other cases where disputed 

questions of property are involved, writ 

courts are entertaining such disputes. In 

some cases the High Courts, in a routine 

manner, entertain petitions under Article 

227 over such disputes and such petitions 

are treated as writ petitions. 
  65. We would like to make it 

clear that in view of the law referred to 

above in cases of property rights and in 

disputes between private individuals writ 

court should not interfere unless there is 

any infraction of statute or it can be 

shown that a private individual is acting 

in collusion with a statutory authority. 
  66. We may also observe that in 

some High Courts there is a tendency of 

entertaining petitions under Article 227 of 

the Constitution by terming them as writ 

petitions. This is sought to be justified on 

an erroneous appreciation of the ratio in 

Surya Dev and in view of the recent 

amendment to Section 115 of the Civil 

Procedure Code by the Civil Procedure 

Code (Amendment) Act, 1999. It is urged 

that as a result of the amendment, scope 

of Section 115 CPC has been curtailed. In 

our view, even if the scope of Section 115 

CPC is curtailed that has not resulted in 

expanding the High Court's power of 

superintendence. It is too well known to 

be reiterated that in exercising its 

jurisdiction, High Court must follow the 

regime of law. 
  67. As a result of frequent 

interference by the Hon'ble High Court 

either under Article 226 or 227 of the 

Constitution with pending civil and at 

times criminal cases, the disposal of cases 

by the civil and criminal courts gets 

further impeded and thus causing serious 

problems in the administration of justice. 

This Court hopes and trusts that in 

exercising its power either under Article 

226 or 227, the Hon'ble High Court will 

follow the time-honoured principles 

discussed above. Those principles have 

been formulated by this Court for ends of 

justice and the High Courts as the highest 

courts of justice within their jurisdiction 

will adhere to them strictly." 
  27. Thus, we are of the view 

that judicial orders of civil courts are not 

amenable to a writ of certiorari under 

Article 226. We are also in agreement 

with the view of the referring Bench that a 

writ of mandamus does not lie against a 

private person not discharging any public 

duty. Scope of Article 227 is different 

from Article 226. 
  x x x x x 
  29. Accordingly, we answer the 

question referred as follows:
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  29.1. Judicial orders of civil 

court are not amenable to writ jurisdiction 

under Article 226 of the Constitution. 
  29.2. Jurisdiction under Article 

227 is distinct from jurisdiction from 

jurisdiction under Article 226." 
  
 21.  Counsel for the petitioners has 

not been able to dispute the 

aforementioned legal position and has 

also not been able to point out any 

material error or illegality in the order 

passed by the court below so as to warrant 

interference. 
  
 22.  It has also been pointed out that 

the sole respondent has died on 

07.01.2018 and no steps have been taken 

by the petitioners to cause the legal 

representatives of the deceased 

respondent to be made a party in the 

proceedings. 
  
 23.  The petition thus lacks merit and 

is accordingly dismissed.  
---------- 
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 1.  This writ petition has been filed 

against the order dated 19.7.2018 passed 

by the Additional District Magistrate 

(Administration), Meerut in proceeding 

under section 28 of the U.P. Land 

Revenue Act, 1901 and against the order 

dated 4.10.2018 passed by the Additional 

Commissioner (Judicial)-4th, Meerut 

Region, Meerut.  
  
 2.  The respondent no.5 filed an 

application under section 28 of the U.P. 

Land Revenue Act before the District 

Magistrate, Meerut and prayed that in the 

map, the land which had been shown as a 

chak marg in between his plot nos.502 

and 564 and which was running from 

North to South be removed from the final 

maps. The petitioners were arrayed as 

respondents in the case. They filed their 

objection to the application filed by the 

respondent no.5 on 26.3.2015 and a report 

was called for by the Additional District 

Magistrate from the Consolidator who 

submitted his report on 13.3.2015. This 

report was also objected to by the 

petitioners. However, when the 

respondent no.3 on 27.3.2015 accepted 

the report dated 13.3.2015, the petitioners 

preferred a Revision which was allowed 
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on 8.7.2015 and the matter was remanded 

back to the Additional District Magistrate. 

Thereafter, the respondent no.3-the 

Additional District Magistrate once again 

passed the impugned order dated 

19.7.2018 which was affirmed by the 

Revisional Court on 20.7.2018. Hence, 

the instant writ petition.  
  
 3.  Learned counsel for the 

petitioners has contended that when the 

respondent no.5 had prayed for the 

removal of the chak marg which had been 

shown in the map then he had infact tried 

to get the chak marg running over plot 

no.501 removed. He has stated that the 

road which ran over plot no.576 was 

connected by the petitioners' plot on plot 

no.523 by the chak marg which ran over 

plot no.501. Learned counsel has 

submitted that the consolidation 

proceedings were completed in the year 

1961 and since then the petitioners had 

been using the chak road over plot No.501 

to reach their plot no.523. Learned 

counsel for the petitioners has submitted 

that when the application of the 

respondent no.5 was taken up and the 

Consolidator had given his report on 

13.3.2015, in his report, the Consolidator 

had categorically stated that there was one 

plot no.501 which though had an area of 

0.708 hectares was on the spot showing to 

be having an area of 0.1056 hectares and, 

therefore, the Consolidator had by his 

report suggested that the excess land from 

the plot no.501 be removed and the plot 

nos.502 and 564 be given the excess land. 

Here, learned counsel for the petitioners, 

therefore, submitted that the plot no.501 

and the road over it even as per the report 

of the Consolidator definitely were in 

existence. Learned counsel further 

submitted that the Consolidator in his 

cross-examination had stated that he had 

not made any spot inspection and that the 

Consolidator, even though had found that 

the plot no.501 had some additional land, 

he definitely did not say that the plot 

no.501 had to be totally removed. In 

paragraphs Nos.14, 25, 32 and 33 of the 

writ petition, which will be reproduced in 

this judgment, it has also been stated by 

the petitioners that they had no other chak 

marg other than the one which was being 

sought to be removed from plot no.501, to 

approach their plot no.523. Paragraphs 14, 

25, 32 and 33 of the writ petition are 

being reproduced hereasunder :-  
  
  "14. That the Consolidator in its 

cross-examination in chief has 

categorically stated that there is no way to 

reach the petitiones' plot no.523 except to 

the Chak-Road No.501 which is situated 

in the eastern side of Plot No.502 and 

western side of plot n o.564 of respondent 

no.5. He further stated that during the 

consolidation proceedings it is necessary 

to provide a Chak-Road for all chak-

holders to reach their plots in Khasra 

No.523 except to the disputed Chak-Road 

there is no other Chak-Road.  
  ..................  
  25. That the petitioners are 

owner of Plot No.523 and except the 

Chak-Road No.501 there is no other way 

or Chak-Road to reach them to their plot.  
  ..................  
  32. That the respondent nos.2 

and 3 while passing the impugned orders 

did not consider the fact that the 

petitioners are using Chak-Road No.501 

since the last consolidation proceedings to 

reach their Plot No.523 and the 

respondent no.5 never objected them.  
  33. That it is further important 

to state here that a bricks-made road is 

also constructed over the Chak-Road 

No.501 which is situated in between the 
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Plot No.s502 and 564 which ends to the 

Plot No.523 of the petitioners and a Pakki 

Nali is also constructed on both sides of 

the said Chak Road. Not only this, a 

Puliya is also constructed on the said 

Chak-Road by the Gram Sabha fund."  
  
 4.  Learned counsel for the 

petitioners has stated that the respondents 

in paragraphs 16, 23, 27 and 28 have 

replied to the contents of paragraphs 14, 

25, 32 and 33 of the writ petition but have 

not denied the fact that the chak marg 

which existed on plot no.501 alone was 

the road which connected the petitioners' 

plot no.523 with the rasta on plot no.576. 

Paragraphs 16, 23, 27 and 28 of the 

counter affidavit are being reproduced 

hereasunder :-  
  
  "16. That the contents of 

paragraph no.14 and 15 of the writ 

petition are not admitted and denied. The 

petitioner is trying to carve out a Chak 

Road in the absence of there is any Chak 

Road mentioned in revenue record. There 

is no any Chak Road in the revenue 

record and true copy of the revenue 

record is being filed herewith and marked 

as Annexure No.CA-1 to this counter 

affidavit.  
  .................  
  23. That the contents of 

paragraph no.25 of the writ petition are 

not admitted and denied and the 

petitioners are easily going to their field.  
  ..................  
  27. That in reply to the contents 

of paragraph no.32 of the writ petition it 

is submitted that anyhow or the other 

petitioners are trying to grab the land of 

the petitioners.  
  28. That the contents of 

paragraph no.33 of the writ petition are 

not admitted and denied. The petitioners 

are trying to create a Road unnecessary 

which does not find the place in the 

revenue record."  

  
 5.  Learned counsel for the 

petitioners submitted that even though in 

the objection they had not taken the plea 

that the rasta on plot no.501 was the plot 

over which the chak marg was running 

and which connected the rasta in plot 

no.576 and the plot no.523 but in fact they 

had always meant that there was a chak 

marg connecting the rasta and plot no.576 

and their own plot at plot no.523.  
  
 6.  Learned counsel for the 

petitioners has, in the Supplementary 

Rejoinder Affidavit filed on 5.4.2019, 

brought on record a Supplementary 

Affidavit which they had filed before the 

Revisional Court on 20.8.2018 that in fact 

the chak marg was running over as plot 

no.501 and, therefore, learned counsel for 

the petitioners submitted that the 

petitioners always meant that the chak 

marg on plot no.501 be not removed. 

Learned counsel also relied upon 2017 

(134) RD 758 : Ram Kumar vs. 

Additional Commissioner, Meerut 

Mandal & Ors. and 2017 (137) RD 163 

: Ashfaq Ahmad vs. Additional 

Commissioner (Administration) & Ors. 

and has stated that not only had the 

Consolidator's report to be read in its right 

perspective while deciding the application 

under section 28 but his report had also to 

be matched with the UP CH Forms 41 and 

45. Learned counsel further states that in 

case this Court finds that no rasta was 

there which would provide for the ingress 

and egress from plot no.523, then this 

Court may direct the Collector to apply 

the provisions of section 52-A of the U.P. 

Consolidation of Holdings Act, 1953 to 

provide for a chak road. Since learned 
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counsel referred to section 52-A of the 

U.P. Consolidation of Holdings Act, the 

same is being reproduced here as under :-  

  
  "52-A. Special provisions for 

Chak Roads or Chak Guls  
  .-- (1) In the case of a unit in 

relation to which a notification under sub-

section (1) of Section 52 has been issued 

before the commencement of the Uttar 

Pradesh Consolidation of Holdings 

(Amendment) Act, 1970, the Collector may, 

if he is of opinion that there exists no 

provisions or inadequate provisions of Chak 

Roads or Chak Guls in the unit and shall, if a 

representation in that behalf be not less than 

ten per cent of the total number of tenure-

holders is made to him within six months of 

the said commencement, proceed to take 

action under sub-section (2), anything to the 

contrary contained in Section 52 

notwithstanding.  
  (2) The Collector shall cause a 

notice of the proposal to take action under 

this section and also of the representation, 

if any, received under sub-section (1) to 

be given in the unit by beat of drum and 

in such other manner, if any, as he thinks 

fit, and direct any Consolidation Officer 

to inspect the locality and take reasonable 

steps to ascertain the wishes of the tenure-

holders, or, as the case may be, of such of 

them as have not joined in the 

representation, and to make such other 

inquiry into the matter as he thinks fit.  
  (3) Such Consolidation Officer 

shall make a report to the Collector on the 

advisability or otherwise of drawing up a 

plan making provision or, as the case may 

be, more adequate provision for Chak 

Roads or Chak Guls in the unit, and the 

Collector on being satisfied after 

considering such report that it is necessary 

or expedient so to do, shall cause a draft 

plan to be prepared.  

  (4) The Assistant Consolidation 

Officer shall thereupon, after ascertaining 

informally the wishes of as many tenure-

holders of the unit as he considers 

practicable, prepare a draft plan in the 

prescribed form proposing such provision 

or additional provision of Chak Roads or 

Chak Guls as may be necessary. In 

preparing the draft plan the Assistant 

Consolidation Officer shall have regard to 

the following principles, namely:--  
  (a) That as far as practicable, 

provision of Chak Roads and Chak Guls 

should be made primarily by utilising land 

vested in the Gaon Sabha and secondarily 

out of land held by those tenure-holders 

whose Chaks are connected with the 

proposed Chak Roads or Chak Guls, and 

in the last resort, out of any other land;  
  (b) The re-arrangement of 

Chaks should be made only to the extent 

it is really necessary for making provision 

of Chak Roads and Chak Guls with the 

minimum possible dislocation in the 

Consolidation Scheme already confirmed.  
  .........................  
  ........................"  

  
 7.   earned counsel for the 

respondents, however, submitted that the 

map had been corrected on the basis of 

the report of the Consolidator and also on 

the various revenue records which 

included Form-41 and Form-45.  
  
 8.  Learned counsel appearing for the 

respondent no.5, however, in reply stated 

that the petitioners, only to grab some 

land on the spot, had dishonestly got 

carved out a chak road which ran between 

plot nos.502 and 564. Learned counsel 

further submitted that the petitioners had 

for the first time here in the writ petition 

stated that plot no.501 was the plot on 

which the chak marg ran. Learned 
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counsel, therefore, submitted that there 

was nothing wrong in the removal of the 

chak marg which had wrongly and 

illegally been carved out from plot 

nos.502 and 564. Learned counsel 

vehemently relied upon the report of the 

Consolidator and submitted that the 

impugned orders were not to be interfered 

with.  
  
 9.  Having heard learned counsel for 

the petitioners, learned Standing Counsel, 

learned counsel for the respondent no.5 

and the learned counsel for the Gaon 

Sabha, the Court is of the view that when 

the Consolidator had found that there was 

a plot being plot no.501 and only some 

area of it had been increased then the plot 

no.501 had to be placed somewhere in the 

map. The Court also finds that averment 

of the petitioners that there was a road 

which connected the road situate on plot 

no.576 with their plot no.523 has not been 

categorically denied by the respondent 

no.5 in his counter affidavit.  
  
 10.  The scheme of consolidation 

definitely lays down that the land which 

was for the public purposes had to be 

vested in the Gaon Sabha. If plot no.501 

was connecting the road running on plot 

no.576 and the petitioners' plot no.523, 

then that road had also to exist on the 

spot. The Consolidator had found that 

there was a rasta over plot no.501. 

However, it has also been found that 

somehow that area of that rasta had 

increased and, therefore, it had suggested 

for a proper reduction of the area. Basing 

on this report, two orders have been 

passed. A perusal of the two orders shows 

that there was no definite finding as to 

whether plot no.501 connected the rasta 

on plot no.576 with plot no.523 or not. 

While passing the two orders, the 

Additional District Magistrate and the 

Commissioner have not looked into the 

final consolidation map and have relied, 

for their findings, only on the report of the 

Consolidator alone. The authority which 

passes the order can always depend upon 

certain reports but it cannot pass orders 

solely on the reports. The Additional 

District Magistrate when was confronted 

with the objection of the petitioners that 

there was only one rasta which connected 

plot no.523 with the rasta running on plot 

no.576, then even a local inspection was 

advisable. A definite finding ought to 

have been arrived at by the Additional 

District Magistrate and also by the 

Revisional Court, independent of the 

report of the Consolidator as to whether 

the map required a correction or not. This 

Court also finds from the perusal of 

paragraph nos.14, 25, 32 and 33 of the 

writ petitioner which have not been 

categorically denied in the counter 

affidavit that the petitioners were having a 

rasta which connected their plot no.523 

with the rasta in plot no.576. An 

impression is also created that there was 

no other rasta which would have given an 

outlet for a person cultivating plot no.523.  
  
 11.  Under such circumstances, the 

order dated 19.7.2018 passed by the 

Additional District Magistrate 

(Administration), Meerut and the order 

dated 4.10.2018 passed by the Additional 

Commissioner (Judicial), 4th, Meerut 

Region, Meerut are quashed. The 

Collector, Meerut shall once again decide 

the application filed by respondent no.5 

afresh within a period of one month from 

the date of presentation of a certified copy 

of this order and after looking into the 

report of the Consolidator and after 

matching the report with Form-41 and 

Form-45 give a definite conclusion as to 
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whether a road existed in between the 

petitioners' plot no.523 and the rasta in 

plot no.576.  

  
 12.  In the event the Collector finds 

that there is no rasta on the map and if he 

finds that that there is no ingress and 

egress for the petitioners from plot no.523 

then he shall apply the provisions of 

section 52-A of the U.P. Consolidation of 

Holdings Act, 1953 and carve out a chak 

road.  

  
 13.  With these observations, the writ 

petition is finally allowed.  
---------- 
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A. National Highway Act, 1956 - Section 

3G (3) - Acquisition - Non-compliance of 
procedure - Gazette notification shows 
that notice is issued under section 3D 

not under section 3G - Averment in 
pleading that it is by mistake instead of 

section 3G, section 3D has been 
published, is not acceptable in the 
absence of corrigendum - Impugned 

award held to be passed without 
following procedure prescribed u/s 
3G(3) of the Act. (Para 20, 23 & 26) 

 
B. National Highway Act, 1956 - 
Procedure of acquisition - Effect of 
violation - Under scheme of Act, 

notification has to be published in three 
stages - First u/s 3A(2), second u/s 
3D(2) and third u/s 3G(3) - Initial two 

notice issued, but no third stage notice 
has been brought on record - Prescribed 
procedure not followed. (Para 21, 22 & 26) 

 
Held :-The scheme of the amendment 
brought by the Act 16 of 1997, whereby 

Sections 3A to 3J have been inserted in the 
Act, 1956, clearly shows that the notification 
has to be published at three stages: first, 

under Section 3A(2) declaring intention to 
acquire the land and inviting objections; 
secondly, under Section 3D(2) for declaration 

to the effect that the land should be acquired 
and on such declaration the land vests 
absolutely in the Central Government; and 
thirdly, under Section 3G(3) a public notice is 

required to be published in two local 
newspapers inviting the claims from all the 
persons interested in the land. 

 
Writ Petition allowed (E-1) 
 

Case relied on :- 

Sharda Yadav Vs U.O.I. & ors. (Writ-C No. 
30046 of 2014, decided on 18/07/2014). 

Case referred :- 

Whirlpool Corp. Vs Registrar of Trade Marks 
Mumbai & ors. (1998) 8 SCC 1. 

(Delivered by Hon’ble Pradeep Kumar 

Singh Baghel, J.) 
 

 1.  The petitioners have instituted 

this writ proceedings aggrieved by an 

award dated 19th September, 2018 passed 



2 All.   Anurag Srivastava & Ors. Vs National Highway Authority of India Through Its Chairman & Ors.  1815 

by the second respondent in respect of 

their land which has been acquired under 

the provisions of the National Highways 

Act, 1956 .  
  
 2.  The facts are these: the petitioner 

no. 3 along with her two sons, namely, 

Anurag Srivastava and Arvind Srivastava, 

petitioner nos. 1 and 2 respectively, are 

the owners of Plot Nos.257, 448 and 450 

situated in Village Babura Bhairodayal, 

Tehsil Lalganj, District Mirzapur. They 

claim that they have residential house 

over Plot Nos. 448-Kha and 450. The 

residential house of the petitioners has a 

garden with various varieties of trees 

planted in it. Their residential house is 

adjacent to the main road. The petitioners 

claim that they are not using Plot Nos. 

448, 257 and 450 for any agricultural 

purpose. Plot Nos. 448 and 450 were chak 

out during the consolidation proceedings 

due to their non-agricultural usage. It is 

stated that over Plot No. 257 the 

petitioners have constructed a permanent 

building, which is used as servant quarter 

and for keeping animals i.e. cows, 

buffaloes, etc.  

  
 3.  The respondent no. 1, the 

National Highway Authority of India2, 

has undertaken a project for widening of 

National Highway No. 7, from 98.640 

Kms. to 140.265 Kms. in district 

Mirzapur (Varanasi- Hanumana Section). 

In this regard a notification under Section 

3A of the Act, 1956 was published in the 

Gazette of India, Extraordinary, on 15th 

January, 2018. The petitioners' Plot Nos. 

257, 448 and 450 admeasuring 0.0236, 

0.0450 and 0.0260 hectares respectively 

were included in the said notification 

declaring the intention to acquire the land 

shown in the notification. The said 

notification was published in two 

newspapers, namely, 'Dainik Jagran' and 

'Times of India' on 03rd February, 2018. 

Later the notification under Section 3D of 

the Act, 1956 was published on 02nd 

April, 2018.  
  
 4.  The grievance of the petitioners is 

that the respondents in hot haste without 

proceeding in accordance with the 

provisions of Section 3G(3) of the Act, 

1956 proceeded to determine the 

compensation and passed an award dated 

19th September, 2018. It is stated that no 

publication was made in any newspaper 

inviting objections from the persons and 

the petitioners whose land was being 

acquired and they have not been paid 

adequate compensation.  
  
 5.  It is averred in the writ petition 

that without giving any opportunity of 

hearing to the petitioners their land has 

been acquired that too without 

determining the adequate compensation 

for the land of the petitioners. The 

petitioners claim that ignoring the 

valuation of the land, which is more than 

Rs.6,500/- per square meter as per the 

circle rate prepared by the District 

Magistrate, a meager amount of 

compensation at the rate of Rs.218/- per 

square meter has been awarded. It is 

stated that the petitioner's land has been 

treated to be agricultural land ignoring the 

evidence that a pucca house is standing 

over it and the land is being used for non-

agricultural purposes and it is located 

within a short distance from the road. The 

petitioners have brought on the record the 

photographs to demonstrate that a 

permanent structure is existing over the 

acquired land.  
  
 6.  A counter affidavit has been filed 

on behalf of the first respondent. The 
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stand taken by the respondent is that the 

petitioners' land has been acquired for the 

public interest. It is stated that on the plots 

of the petitioners there are trees. It is 

further stated that in the revenue record 

no land has been mentioned as non-

agricultural land. The land in question has 

been acquired for the construction of four 

lane and a joint survey has been made on 

the acquired land of the petitioners by 

Study Point Samiti, Lucknow and 

employees of the tehsil. The 

compensation awarded to the petitioners 

is said to be adequate.  
  
 7.  In reply to the averments made in 

Paragraph-12 of the writ petition that 

without publishing any notice under the 

provisions of Section 3G(3) of the Act, 

1956 the respondents have proceeded to 

determine the compensation, a vague and 

evasive reply has been made in the 

counter affidavit. However, a 

supplementary counter affidavit has been 

filed on behalf of the first respondent, 

wherein it has been mentioned that 

inadvertently in the notification dated 

29th April, 2018 instead of Section 3G(3) 

the provision has been mentioned as 

3D(1) and it was a mistake.  
  
 8.  We have heard Sri Ravi Kant, 

learned Senior Advocate, assisted by Sri 

Shyam Narain Rai, learned counsel for 

the petitioners, and Sri Neeraj Dube, 

learned counsel for the first respondent- 

NHAI.  

  
 9.  Learned counsel for the 

petitioners submitted that no notice under 

Section 3G(3) of the Act, 1956 has been 

published and the authorities have 

determined the compensation without 

inviting objection. The notice under 

Section 3G(3) of the Act, 1956 is 

mandatory, hence the entire proceeding 

for determining the compensation has 

caused serious prejudice to the interest of 

the petitioners. It was urged that the 

compensation awarded to the petitioners 

is totally inadequate and upon erroneous 

assumption, therefore, it is arbitrary 

exercise of power. Learned counsel for 

the petitioners has placed reliance on a 

judgment of a Division Bench of this 

Court in the case of Sharda Yadav v. 

Union of India and others, Writ-C No. 

30046 of 2014, decided on 18th July, 

2014.  
  
 10.  Sri Neeraj Dube, learned counsel 

for the first respondent, submitted that the 

notice under Section 3G(3) of the Act, 

1956 was published on 29th April, 2018, 

but by mistake in the notice Section 3D 

was mentioned.  
  
 11.  We have considered the 

submissions advanced by learned counsel 

appearing for the parties and perused the 

record.  
  
 12.  Indisputably, the petitioners are 

owners of Plot Nos. 257, 448 and 450, 

which have been acquired by the first 

respondent for widening of National 

Highway. The Act, 1956 has been enacted 

to provide for the declaration of certain 

highways to be national highways and for 

matters connected therewith. By the Act 

16 of 1997, Sections 3, 3A, 3B, 3C, 3D, 

3E, 3F, 3G, 3H, 3I and 3J have been 

inserted in the Act, 1956. Section 3A 

empowers the Central Government to 

declare its intention to acquire any land, 

which is required for the building, 

maintenance, management or operation of 

a national highway or part thereof, for 

public purpose. A notification is 

published in the official gazette declaring 
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the intention to acquire such land. Sub-

section (2) of Section 3A provides that in 

the notification a brief description of the 

land is also to be mentioned. In addition 

to the official gazette, as per sub-section 

(3) of Section 3A the notice is also to be 

published in two local newspapers. 

Section 3B empowers the authorities to 

make inspection, survey, measurement, 

valuation, set out boundaries, etc. Section 

3C gives an opportunity to the land 

owners to file their objection within 

twenty-one days from the date of 

publication of the notification under sub-

section (1) of Section 3A. The objection, 

so made, is considered by the competent 

authority and after giving an opportunity 

the competent authority can either allow 

or disallow the objections. Section 3D 

provides that if after the notification 

published under sub-section (1) of Section 

3A no objection is received by the 

competent authority within the specified 

period or where the objection has been 

filed and it has been disallowed by the 

competent authority, a report shall be 

submitted by the competent authority to 

the Central Government, which shall 

declare by notification in the official 

gazette that the land should be acquired 

for the purpose mentioned in sub-section 

(1) of Section 3A. Sub-section (2) of 

Section 3D provides that after publication 

of declaration in this section i.e. Section 

3D(1), the land vests in the Central 

Government free from all encumbrances. 

Section 3E says that once the land is 

vested in the Central Government and the 

amount determined by the authority under 

Section 3G has been deposited, the 

competent authority may issue a notice to 

the owner, who is in possession, to 

surrender or deliver the possession to the 

competent authority or any person duly 

authorized by it. Section 3F gives a right 

to the authority to carry out maintenance, 

management or building of the national 

highways.  

  
 13.  Under Section 3G the 

compensation is determined in respect of 

the land which is acquired. Sub-section 

(3) of Section 3G provides that before 

proceeding to determine the amount the 

competent authority shall give a public 

notice in two local newspapers, one of 

which will be in a vernacular language, 

inviting claims from all persons interested 

in the land to be acquired.  
  
 14.  Since the present dispute is in 

respect of the requirement of publication 

of notice, Sections 3D and 3G of the Act, 

1956, which are relevant for the purpose, 

are extracted below:  
  
  "3D. Declaration of 

acquisition.--(1) Where no objection 

under sub-section (1) of section 3C has 

been made to the competent authority 

within the period specified therein or 

where the competent authority has 

disallowed the objection under sub-

section (2) of that section, the competent 

authority shall, as soon as may be, submit 

a report accordingly to the Central 

Government and on receipt of such 

report, the Central Government shall 

declare, by notification in the Official 

Gazette, that the land should be acquired 

for the purpose or purposes mentioned in 

sub-section (1) of section 3A.  
  (2) On the publication of the 

declaration under sub-section (1), the 

land shall vest absolutely in the Central 

Government free from all encumbrances.  
  (3) Where in respect of any 

land, a notification has been published 

under sub-section (1) of section 3A for its 

acquisition but no declaration under sub-
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section (1) has been published within a 

period of one year from the date of 

publication of that notification, the said 

notification shall cease to have any effect:  
  Provided that in computing the 

said period of one year, the period or 

periods during which any action or 

proceedings to be taken in pursuance of 

the notification issued under sub-section 

(1) of section 3A is stayed by an order of 

a court shall be excluded.  
  (4) A declaration made by the 

Central Government under sub-section 

(1) shall not be called in question in any 

court or by any other authority."  
  "3G. Determination of amount 

payable as compensation.-- (1) Where 

any land is acquired under this Act, there 

shall be paid an amount which shall be 

determined by an order of the competent 

authority.  
  (2) Where the right of user or 

any right in the nature of an easement on, 

any land is acquired under this Act, there 

shall be paid an amount to the owner and 

any other person whose right of 

enjoyment in that land has been affected 

in any manner whatsoever by reason of 

such acquisition an amount calculated at 

ten per cent. of the amount determined 

under sub-section (1), for that land.  
  (3) Before proceeding to 

determine the amount under sub-section 

(1) or sub-section (2), the competent 

authority shall give a public notice 

published in two local newspapers, one of 

which will be in a vernacular language 

inviting claims from all persons interested 

in the land to be acquired.  
  (4) Such notice shall state the 

particulars of the land and shall require 

all persons interested in such land to 

appear in person or by an agent or by a 

legal practitioner referred to in sub-

section (2) of section 3C, before the 

competent authority, at a time and place 

and to state the nature of their respective 

interest in such land.  
  (5) If the amount determined by 

the competent authority under sub-section 

(1) or sub-section (2) is not acceptable to 

either of the parties, the amount shall, on 

an application by either of the parties, be 

determined by the arbitrator to be 

appointed by the Central Government.  
  (6) Subject to the provisions of 

this Act, the provisions of the Arbitration 

and Conciliation Act, 1996 (26 of 1996) 

shall apply to every arbitration under this 

Act.  
  (7) The competent authority or 

the arbitrator while determining the 

amount under sub-section (1) or sub-

section (5), as the case may be, shall take 

into consideration--  
  (a) the market value of the land 

on the date of publication of the 

notification under section 3A;  
  (b) the damage, if any, sustained 

by the person interested at the time of 

taking possession of the land, by reason of 

the severing of such land from other land;  
  (c) the damage, if any, sustained 

by the person interested at the time of 

taking possession of the land, by reason of 

the acquisition injuriously affecting his 

other immovable property in any manner, 

or his earnings;  
  (d) if, in consequences of the 

acquisition of the land, the person 

interested is compelled to change his 

residence or place of business, the 

reasonable expenses, if any, incidental to 

such change."  

  
 15.  From a simple reading of 

Sections 3D and 3G of the Act, 1956 it is 

evident that the purposes of publication of 

the notice in both the sections i.e. 

Sections 3D and 3G are entirely different. 
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Under Section 3D there is a declaration of 

acquisition and after the notification is 

made in the official gazette, the land vests 

absolutely in the Central Government free 

from all encumbrances. After acquiring 

the land, the next step is determination of 

compensation. Section 3G(3) again 

requires that before proceeding to 

determine the compensation, the 

competent authority shall give a public 

notice in two local newspapers, one in 

vernacular language, inviting claims from 

all persons interested in the land to be 

acquired. Sub-section (4) of Section 3G 

clearly provides that the notice shall give 

the particulars of the land and an 

opportunity is to be afforded to the land 

owner to appear in person or by his agent 

or by a legal practitioner before the 

competent authority before determining 

the compensation.  
  
 16.  In the present case, in 

Paragraph-10 of the writ petition the 

petitioners have made the following 

averments:  
  
  "10. That in hot haste without 

proceeding in accordance with the 

provisions of Section 3G(3) of the Act of 

1956, the respondents have proceeded to 

determine the compensation by means of 

an Award dated 19.9.18. It is stated that 

no publication was made in any 

newspapers inviting objections from 

persons and the petitioners whose land 

was being acquired for proper valuation 

of his land which was being acquired 

against the valuation of their land 

proposed by the respondents so that 

adequate compensation be determined 

and paid to them. There was no 

publication in any newspapers or any 

local newspaper notifying the petitioners 

or persons whose land was being 

acquired of the date, time and place 

where the objections had to be made 

against the proposed valuation which was 

being made by the respondents of the land 

sought to be acquired for expansion of the 

National Highway by means of 

notification dated 15.01.2018 and 

03.02.2018."  
  
 17.  The first respondent in its 

counter affidavit has denied the said 

statement and has made an evasive reply. 

In Paragraph-11 of the counter affidavit it 

is stated that a gazette notification under 

Section 3D(2) [/kkjk 3?k] mi/kkjk (2)] 

was made on 02nd April, 2018 and 

thereafter under Section 3G(3) before 

determination of compensation the notice 

has been published in two newspapers in 

'Amar Ujala' and 'Indian Express' on 29th 

April, 2018, which have been brought on 

record as CA-1 to the counter affidavit. 

Paragraph-11 of the counter affidavit 

reads as under:  

  
  "11. That the contents of 

paragraph 10 of the writ petition are not 

admitted. It is further stated that the 

notification no. 1316 of the acquire land 

of village Babura Bhairav Dayal 

published in the Gazette under Section 3D 

on 2.4.2018, thereafter under Section 

3G(3) of NH Act before determination of 

the compensation notice has been 

published in two newspaper Amar Ujala 

and India Express on 29.4.2018. A true 

copy of the Gazette notification published 

on 29.04.2018 is being filed for kind 

perusal of this Hon'ble Court as 

Annexure No. CA-1 to this affidavit."  
  
 18.  From a perusal of Paragraph-11 

of the counter affidavit it is clear that no 

specific reply has been given with regard 

to issue raised by the petitioners that no 
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notice was published under Section 

3G(3).  
  
 19.  Later a supplementary counter 

affidavit has been filed by the first 

respondent wherein it has been admitted 

that by mistake in the notice under 

Section 3G(3), Section 3D has been 

mentioned. Paragraphs-3 and 4 of the 

supplementary counter affidavit are 

reproduced hereunder:  
  
  "3. That the under Section 

3D(1) of the NH Act, 1956 Gazette 

notification has been published on 

2.4.2018, thereafter under provision of 

3G(3) of the Act notification has been 

published in two newspaper Amar Ujala 

and Indian Express on 29.4.2018, but due 

to mistake of the publication it has been 

shown in the newspaper Section 3D(1) 

instead of 3G(3) of the Act.  
  4. That in para 11 of the main 

counter affidavit (sworn on 24.02.2019) 

correct provision of Section 3G(3) of NH 

Act 1956 has been mentioned in 

accordance with which publication in two 

local newspaper is done. However, in the 

notification dated 29.4.2018 instead of 

mentioning correct provision of 3G(3), 

the provision has been mentioned as 

3D(1). Accordingly this Supplementary 

Counter affidavit taken on record treating 

part of para 11 of the main counter 

affidavit."  
  
 20.  From a perusal of Paragraph-11 

of the counter affidavit it is evident that 

an incorrect statement has been made that 

notice under Section 3G(3) of the Act, 

1956 was published. In support of the said 

statement the respondents have brought 

on the record a gazette notification as CA-

1 to the counter affidavit. A perusal of the 

said gazette notification shows that it is a 

notice under Section 3D and not under 

Section 3G as mentioned in Paragraph-11 

of the counter affidavit. Later a 

supplementary counter affidavit has been 

filed explaining that in the gazette 

notification it has been wrongly shown as 

Section 3D. In fact, it should be Section 

3G(3). We are of the opinion that the said 

explanation cannot be accepted. From a 

perusal of the aforesaid pleadings we are 

constrained to observe that the officers of 

the NHAI have tried to evade the issue 

and it was not fair on their part to give an 

evasive and vague reply in their counter 

affidavit. The NHAI is a statutory 

authority and it is not expected from it to 

conduct itself like an ordinary litigant. It 

was its duty to place the correct facts 

before the Court fairly. In the 

supplementary counter affidavit it has 

been admitted that by mistake instead of 

Section 3G(3), Section 3D has been 

mentioned.  

  
 21.  The scheme of the amendment 

brought by the Act 16 of 1997, whereby 

Sections 3A to 3J have been inserted in 

the Act, 1956, clearly shows that the 

notification has to be published at three 

stages: first, under Section 3A(2) 

declaring intention to acquire the land and 

inviting objections; secondly, under 

Section 3D(2) for declaration to the effect 

that the land should be acquired and on 

such declaration the land vests absolutely 

in the Central Government; and thirdly, 

under Section 3G(3) a public notice is 

required to be published in two local 

newspapers inviting the claims from all 

the persons interested in the land.  

  
 22.  It is admitted case that only two 

notices have been published under 

Sections 3A and 3D of the Act, 1956. No 

other notice has been brought on the 
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record by the authorities along with the 

counter affidavit.  
  
 23.  As regards the averment that in 

the gazette notification by mistake in 

stead of Section 3G Section 3D has been 

published, it is not acceptable. If there 

was a mistake in the publication in two 

newspapers on 29th April, 2018, the 

respondents ought to have issued a 

corrigendum. No such step has been taken 

to correct the mistake.  

  
 24.  A Division Bench of this Court 

in the case of Sharda Yadav (supra) has 

considered the similar facts. In that case 

also, the notice under Section 3G was not 

issued. The Court held as under:  
  
  "Having considered the 

submissions raised, we find that there is a 

statutory obligation for publishing the 

notice in two newspapers for the purpose 

of award of compensation under Section 

3-G of the Act. The petitioner has 

categorically stated in paragraph 20 of 

the writ petition that no such notice was 

ever published nor any opportunity was 

given to the petitioner to file any 

objections.  
  Sri Mehrotra submits that the 

notification dated 3.11.2011 should be 

considered to be a notification published 

in the newspaper under Section 3-G of the 

Act.  
  We are afraid that the said 

notification is a notification under Section 

3-D and is not a notification under 

Section 3-G of the Act. The averment 

contained in paragraph 28 of the counter 

affidavit is, therefore, misleading. The 

respondents, therefore, have not complied 

with a statutory provision containing the 

principles of natural justice engrafted in 

the Act itself. It is settled law that if an act 

requires to be performed after publication 

of the notice in the newspaper then it is 

not a mere formality and the matter 

relating to award of compensation 

dealing with substantive right of a tenure 

holder cannot be defeated by delivering 

the award without complying with the 

aforesaid provision. Once it is held that 

the award is in violation of principles of 

natural justice then it is not necessary for 

this Court to relegate the petitioner to the 

remedy under the 1996 Act. The award 

itself being contrary to the provisions of 

Section 3-G and in contravention thereof, 

we have no hesitation to hold that the said 

act of the authority was in complete 

disregard of the statutory provisions 

resulting in violation of principle of 

natural justice. The question, therefore, 

availing of any alternative remedy by the 

petitioner on the facts of this case does 

not arise and we are supported in our 

view by the law pronounced by the Apex 

Court in the case of Whirlpool 

Corporation Vs. Registrar of Trade 

Marks, Mumbai and others, reported in 

1998 (8) SCC Page 1.  
  The award which has been 

rendered in relation to the agricultural land of 

the petitioner is clearly in violation of Section 

3-G of the Act as the award itself also 

nowhere recites that any such notice was 

published in the newspaper as required in the 

said provision. Consequently, the impugned 

award dated 30.4.2013 to the said extent is 

quashed."  
 

 25.  We find that the facts of this 

case are squarely covered by the law laid 

down by the co-ordinate Bench decision 

of this Court in Sharda Yadav (supra). 

Similar argument was raised in that case 

also that notice under Section 3D be 

treated as notice under Section 3G. In the 

present case, it is admitted case of the 
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respondents that by mistake in the notice 

under Section 3G(3), Section 3D was 

mentioned but no corrigendum has been 

issued. Moreover, the respondents have 

not brought on the record the notice dated 

29th April, 2018 in spite of filing a 

supplementary counter affidavit.  

  
 26.  For all the reasons mentioned above, 

we find that the award dated 19th September, 

2018 passed by the second respondent under 

Section 3G of the Act, 1956 has been passed 

without following the procedure prescribed 

under Section 3G(3) of the Act, 1956, hence it 

is quashed to the said extent. We grant liberty 

to the petitioners to file objection in terms of 

Section 3G(3) of the Act, 1956 before the 

competent authority in respect of their +claim 

that a construction is in existence and their 

land is non-agricultural. The competent 

authority shall consider their objections and 

pass the award in accordance with law after 

furnishing opportunity to the petitioners. The 

said exercise be undertaken expeditiously, 

preferably within four months from the date of 

communication of this order.  
  
 27.  Accordingly, the writ petition is 

allowed. No order as to costs.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 20.08.2019 
 

BEFORE 

 

THE HON'BLE ANJANI KUMAR MISHRA, J. 
 

Writ C No. 23471 of 2019 
 

Santu                                        ...Petitioner 
Versus 

State of U.P. & Ors.           ...Respondents. 

 

Counsel for the Petitioner: 

Sri R.P.S. Chauhan  
 

Counsel for the Respondents: 
C.S.C., Sri Arun Kumar Srivastava            
 
A. U.P. Zamindari Abolition and Land 
Reforms Act,1950 - Section 331(3) read 
with Order 43 Rule 1 C.P.C. - order 

rejecting recall application on the ground 
of delay is appealable under Order 43 
Rule 1 CPC before the Board of Revenue-

Alternative remedy available. 
 
Writ Petition rejected (E-9) 
 

(Delivered by Hon’ble Anjani Kumar 

Mishra, J.) 
 

 1.  Heard Shri R.P.S. Chauhan, learned 

counsel for the petitioner and Shri Arun 

Kumar Srivastava for the Gaon Sabha, 

respondent no.5 as also learned Standing 

Counsel for the State-respondents.  
  
 2.  The instant writ petition has been 

filed seeking a writ of certiorari for quashing 

the order dated 10.04.2019 passed by the 

Additional Commissioner (Judicial) Bareily 

Division, Bareilly refusing to condone the 

delay in filing a restoration application for 

recall of an order dated 27.01.2010, whereby 

an appeal filed by the petitioner had been 

dismissed for default.  
  
 3.  The petitioner filed a suit under 

Section 229B of the U.p Zamindari Abolition 

and Land Reforms Act for declaration 

claiming on the basis of a registered will 

executed in his favour by one Nanuki.  
  
 4.  The trial Court dismissed the suit vide 

judgement and decree dated 19.12.2005.  

  
 5.  The petitioner preferred an 

appeal, which was dismissed for default 

on 27.01.2010. 
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 6.  A belated restoration application 

accompanied by an application under 

Section 5 of the Limitation Act was filed 

on 21.01.2011.  
  
 7.  The First appellate Court vide 

order dated 10.04.2019 refuseD to 

condone the delay of 1 year seven months 

in filing the restoration application, on the 

ground that the delay had not been 

properly explained. As a consequence 

thereof, the restoration application has 

also been dismissed. Hence, this writ 

petition.  
  
 8.  The question for consideration in 

this writ petition is whether , the petition, 

is maintainable or whether it is barred by 

existence of a statutory alternative 

remedy.  
  
 9.  It is not in issue that the 

provisions of the Civil Procedure Code 

are applicable to the proceedings under 

Section 229B of the U.P. Zamindari 

Abolition and Land Reforms Act.  

  
 10.  The petitioner preferred an 

appeal before the Additional 

Commissioner (Judicial) Bareilly 

Division, Bareilly, which was dismissed 

for default. This order necessarily was 

one under Order 41 Rule 19 C.P.C. The 

same Rule 19 provides that a restoration 

application for recall of the order 

dismissing the appeal. This belated 

application has been rejected by the 

impugned order.  
  
 11.  The order rejecting the recall 

application on the ground of delay in my 

considered opinion, is necessarily 

appealable under Order 43 Rule 1(t). The 

impugned order therefore, is necessarily 

appealable before the Board of Revenue.  

 12.  With regard to the above, 

petitioner in the writ petition has stated 

that an appeal was filed before the Board 

of Revenue but the registry refused to 

accept the same.  
  
 13.  The averment made is a bald 

averment not supported by any material 

on record to show that an appeal was 

actually preferred before the Board of 

Revenue was not accepted by the registry. 

In any case, the averment is that it was 

refused orally. The bald allegation, in my 

considered opinion, cannot be accepted.  
  
 14.  The additional averment made in 

the same paragraph of the writ petition is 

that the appeal preferred by the petitioner 

was maintainable under Section 207 Sub-

section 2 (c) of the Revenue Code, 2006.  
  
 15.  However, this contention cannot 

be accepted because Section 209 (b) 

creates a bar against appeals being 

preferred in certain circumstances. It 

clearly prohibits an appeal against an 

order granting or rejecting an application 

for condonation of delay under Section 5 

of the Limitation Act, 1963. The appeal 

allegedly sought to be preferred by the 

petitioner was therefore, entirely barred 

by Section 209(b).  
  
 16.  However, this Court is 

constrained to hold that the provisions of 

U.P. Revenue Code, 2006 are not 

attracted to the case at hand, in view of 

Section 231 of the Code itself, which 

reads as follows -  

  
  "231. Applicability of the Code 

to pending proceedings -(1) Save as 

otherwise expressly provided in this Code, 

all cases pending before the State 

Government or any revenue court 
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immediately before the commencement of 

this Code, whether in appeal, revision, 

review or otherwise, shall be decided in 

accordance with the provisions of the 

appropriate law, which would have been 

applicable to them had this Code not been 

passed.  
  (2) ................"  
 17.  The suit filed by the petitioner was 

one under Section 229B of the U.P. 

Zamindari Abolition and Land Reforms 

Act. Therefore, even the subsequent 

proceedings arising therefrom would be 

governed by the provision of the 

U.P.Zamindari Abolition and Land Reforms 

Act despite its repeal and enforcement of 

the U.P. Revenue Code, 2006.  
  
 18.  Sub-section 3 of Section 331 of 

the U.P. Zamindari Abolition and Land 

Reforms Act provides for an appeal from 

amongst others, also against an order of 

the nature, mentioned in Order 43 Rule 1 

C.P.C. Therefore, the petitioner has a 

statutory alternative remedy of an appeal 

against the order impugned and for this 

reason alone, the instant writ petition is 

not liable to be entertained.  

  
 19.  Even if for the sake of argument, 

it is accepted that an appeal will not lie 

against the order impugned, the petitioner 

definitely has the remedy of a revision 

before the Board of Revenue under 

Section 339 of the U.P. Zamindari 

Abolition and Land Reforms Act.  
  
 20.  The statutory alternative remedy 

available to the petitioner has not been 

availed.  
  
 21.  Therefore, this writ petition is 

dismissed on the ground of availability of 

a statutory alternative remedy.  
---------- 

(2019)10ILR A 1824 

 

ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 17.04.2019 
 

BEFORE 

 
THE HON'BLE PRADEEP KUMAR SINGH 

BAGHEL, J. 
THE HON’BLE ROHIT RANJAN AGARWAL, J. 

 

Writ C No. 42861 of 2014 
 

Shahzad & Anr.                      ...Petitioners 
Versus 

State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioners: 
Sri Shesh Kumar, Sri Sunil Dubey.                                 
 
Counsel for the Respondents: 
C.S.C., Sri P.K. Singh, Sri Pradeep Kumar Singh. 
 
A. Urban Land (Ceiling and Regulation) Act, 
1976 - No material to show the voluntary or 
forceful possession of the vacant land u/s 
10(5) and 10 (6) - Petitioner also did not 

receive compensation - State not authorised 
to handover the land to the development 
authority - proceeding initiated under Act, 

1976 stood lapsed. 
 
Held:- In the present case, we have found 
that the petitioners are still in possession and 

the State has not taken possession in 
accordance with law, hence, we are of the 
view that the State had no authority to 

handover the possession to the Saharanpur 
Development Authority. The Development 
Authority has not brought on the record any 

document or evidence that they have raised 
any construction over the surplus land of the 
petitioners which was transferred by the State 

to Development Authority. Thus, in absence of 
any averment or the documents to the said 
fact, we have to hold that petitioners are still 

in possession. (Para 39) 

 
Writ Petition allowed (E-9) 



2 All.                                   Shahzad & Anr. Vs State of U.P. & Ors.  1825 

List of Cases Cited: - 
 

1. St. of U. P. Vs Hari Ram, (2013) 4 SCC 280 
 
2.SLP (C) No. 16582 of (2014) decided with 
SLP (C) No. 38922 of (2013), St. of U.P. & anr. 

Vs Vinod Kumar Tripathi & ors. 
 
3. Ram Chandra Pandey Vs St. of U.P., (2010) 
(82) AIR 136 
 
4. St. of U.P. Thru Secy Avas Avam Shahri 
Niyojan Vs Ruknuddin & ors. in Writ C 

No.54830 of (2011) 
 
5. Lalji Vs St. of U.P. & 2 ors., (2018) (5) ADJ 541 
 
6. St. of U.P. & anr. Vs Nek Singh, (2010) (81) 

AllLR 456. 
 
7. St. of Assam Vs Bhaskar Jyoti Sharma & ors. 

(2015) (5) SCC 321 
 
8. Shiv Ram Singh Vs St. of U.P. & ors. (2015) 
(5) AWC 4918. 
 
9. Gopi Ram Vs St. of U.P. & ors. 
 
10. Gajanan Kamlya Patil Vs Addl. Collector & 

Comp. Auth. & ors, JT (2014) (3) SC 211 
 
11. Rajendra Kumar Vs Kalyan, JT (2000) (8) 
SC 359 
 
12. Ratiram Vs St. of U.P & ors., (2018) (4) 
ALB 338 
 
13. St. of U.P. & anr. Vs Nek Singh, (2010) 
LawSuit(All) 3581 : (2010) (81) AllLR 456 
 
14. St. of U.P.  Vs Doon Udhyog (P) Ltd, 

(1999) (4) AWC 3324 
 
15. St. of U.P. Vs Hart Ram, (2005) (60) AllLR 
535 

 

 (Delivered by Hon’ble Pradeep Kumar 

Singh Baghel, J. & Hon’ble Rohit Ranjan 

Agarwal, J.) 

 1.  Petitioners have preferred this 

writ petition under Article 226 of the 

Constitution of India for issuance of writ 

of certiorari to quash the order dated 

5.5.2014 passed by the Collector, 

Saharanpur whereby the petitioners' 

representation has been rejected holding 

that in revenue record, the name of the 

Government has been mutated and his 

land has been legally declared surplus and 

possession has been taken under the 

provisions of Urban Land (Ceiling & 

Regulation) Act, 1976 (for short, the 'Act, 

1976'). 
 

 2.  A brief reference to the factual 

aspects would suffice. 
  
 3.  The petitioners claim that they are 

the owners of the Khasra Nos. 431, 33, 

312, 490, 504, 505, 507/1 and 421/1 

situated at Village Dabki Junardar, Tehsil 

and District- Saharanpur. The proceedings 

were initiated under the provisions of the 

Act, 1976 to declare their surplus land. 

The competent authority vide order dated 

13.12.1978 declared petitioners' land 

admeasuring 11293.607 sq.mt., surplus. It 

is stated that said order was passed ex-

parte and it was not implemented as he is 

still in possession. The petitioners' father 

came to know about said order on 

27.2.2002 when he found that name of 

State has been recorded in the revenue 

papers (khatauni). Against the order dated 

13.12.1978, he filed an appeal. In the 

meantime Urban Land (Ceiling and 

Regulation) Repeal Act, 1999 (for short, 

the 'Act 15 of 1999') came in to force and 

the Act 33 of 1976 Act was repealed. 

Under Section 4 of the Act, 15 of 1999, 

all legal proceedings were abated subject 

to Section 3 of the Act. Petitioners' claim 

that since they are continued to be in 

possession hence, in this case, 



1826                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

proceedings stood abated in terms of 

Section 3(2)(a) of the Act. It is stated that 

they have not received any compensation. 

It is also stated that when respondents 

started interfering in possession of the 

petitioners, they preferred a Writ Petition 

being Civil Misc. Writ Petition No.30434 

of 2002. During the pendency of the said 

writ petition, father of the petitioners 

unfortunately died on 13.8.2003. The 

aforesaid writ petition was finally 

disposed of on 23.3.2012 leaving it open 

to the petitioners to make a representation 

before the Collector, Saharanpur for 

redressal of their grievance. A copy of the 

judgment of this Court is on record as 

Annexure 3 to the writ petition. 
  
 4.  The petitioners, in compliance 

thereof submitted a detailed 

representation to the Collector, 

Saharanpur on 4.4.2012, a copy of the 

said representation is on record as 

Annexure 4 to the writ petition. It appears 

that an enquiry was initiated in respect of 

the status of the land and Tehsildar, 

Saharanpur submitted a report dated 

20.4.2012 addressed to the Sub Divisional 

Magistrate, Saharanpur, (new number) 

wherein, he submitted that on Khasra 

No.35 Area 0.7030 hectares. On the spot, 

the wheat crop was found on the said land 

and one sikmi kastkar (share cropper) of 

the petitioner is cultivating and his crop 

was found in the land in question. 
  
 5.  From the record, it appears that in 

the said enquiry, the revenue authorities 

have got the statement of the sikmi 

kastkar (share cropper). In the said 

enquiry, statements of three other persons 

namely Mohd. Imran, Shahzad and Bindu 

was recorded, their statement is part of the 

record. The S.D.O also in his report dated 

28.4.2012 has submitted that petitioners 

are in physical possession of the land. It 

appears that Collector asked the S.D.O to 

submit a fresh report. In the subsequent 

report dated 25.5.2012, the same S.D.O. 

submitted that in the records Saharanpur 

Development Authority's name is 

recorded, but petitioners are in actual 

possession. On the basis of the above 

report, the Collector by impugned order 

has rejected the claim of the petitioners. 
  
 6.  A counter affidavit has been filed 

by the respondent nos.1 & 2. The stand 

taken by the State authorities is that 

statement under Section 6(1) of the Act, 

1976 was submitted by Yaseen, 

petitioners' father on 14.8.1976, which 

was registered as Ceiling Case No.3771 

of 1976. After due enquiry, a draft 

statement was prepared and issued to 

petitioners' father on 30.8.1978 whereby 

12204.68 sqr.mtr of land in Khasra Plot 

Nos.431,311,315, 490, 504, 505, 506, 

507/1,551 and 621/2 was proposed to be 

surplus. 
  
 7.  It is stated that since no objection 

was filed, therefore, on the basis of the 

aforesaid draft statement, the proposed 

area was declared as surplus by an order 

dated 13.12.1978 by the Prescribed 

Authority. The aforesaid order is said to 

be served upon the petitioners, on 

14.6.1979 pursuant to which a notification 

under Section 10(1) of the Act, 1976 was 

published in the official gazette on 

27.10.1979 and notification under Section 

10(3) was published on 20.2.1990. It is 

further averred that a notice under Section 

10(5) of the Act was also issued in the 

name of Yaseen, the original tenure 

holder by affixing the same on door of the 

house of the petitioner on 5.7.1993. 

Thereafter, the possession of the plots in 

dispute was taken over by the authorized 
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officials of the Urban Ceiling Department, 

and the possession was handed over to the 

Saharanpur Development Authority by 

order of the District Magistrate. A copy of 

the possession memo has also been 

brought on record as Annexure 4 to the 

counter affidavit. 

  
 8.  The Development authority, 

respondent no.3 has also filed a counter 

affidavit wherein the same facts have 

been reiterated. In regard to the 

possession, it is stated in Para 7 of the 

counter affidavit that possession of the 

declared surplus land was obtained on 

behalf of the State Government on 

27.7.1993, a copy of the possession memo 

has been brought on record as Annexure 

No.C.A. 4 & C.A. 5 of the affidavit and 

on the same day viz. on 27.7.1993, the 

possession has been handed over to the 

Saharanpur Development Authority. It is 

stated in the counter affidavit that the 

alleged cultivatory possession of the agent 

of the petitioners over the disputed 

surplus land is illegal and unauthorized, 

as such benefits of Repeal Act, 1999 are 

not attracted in favour of the petitioners. 

  
 9.  We have heard Sri Shesh Kumar, 

learned Counsel for the petitioner, Sri 

D.K. Tiwari & Sri Mohan Srivastava, 

learned Standing Counsel and Sri P.K. 

Singh, learned Counsel for Saharanpur 

Development Authority. 
  
 10.  Sri Shesh Kumar, learend 

Counsel for the petitioners submits that no 

notice under Section 10(5) was issued to 

the petitioners and they have not 

voluntarily surrendered the possession. 

Petitioners are still in physical cultivatory 

possession over the land and they have 

submitted that from the report of the 

Tehsildar and the S.D.M., it is evident 

that they have found that petitioners are in 

the cultivatory possession of the land. 
  
 11.  Sri Shesh Kumar, learned 

Counsel for the petitioner has drawn our 

attention to the statement of sikmi 

khastkar (share cropper) of the petitioners 

recorded by the Revenue Authorities, who 

had stated that they have sown wheat crop 

on behalf of the petitioners. Both the 

authorities in their report have 

categorically recorded that petitioners are 

still in possession. It is further stated that 

in the impugned order, the District 

Magistrate's finding in regard to the 

possession of petitioners over the land is 

perverse. He has completely ignored those 

reports which are on the record. 
  
 12.  He further submitted that in view 

of Section 3 & 4 of the Repeal Act, 1999, 

the proceedings against the petitioner 

stood lapsed as on the date of the 

enforcement of the amended Act, the 

petitioner was in the physical possession 

over the land in question. He has placed 

reliance upon the judgment of Apex Court 

in case of State of Uttar Pradesh v. Hari 

Ram, (2013) 4 SCC 280, Special Leave 

Petition (C) No. 16582 of 2014 decided 

with Special Leave Petition (C) No. 

38922 of 2013, State of U.P. and another 

v. Vinod Kumar Tripathi and others, on 

19th January, 2016, Ram Chandra 

Pandey Vs. State of U.P., 2010 (82) AIR 

136, State of U.P. Thru Secy Avas Avam 

Shahri Niyojan v. Ruknuddin and others 

in Writ C No.54830 of 2011, Lalji Vs. 

State of U.P. & 2 Others, 2018 (5) ADJ 

541, State of U.P. and another Vs. Nek 

Singh, 2010 (81) AllLR 456. 

  
 13.  Learned Standing Counsel 

submits that the possession has been taken 

by the representative of the Collector on 
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27.7.1993, a copy of the possession memo 

is on record as Annexure 4 to the counter 

affidavit filed by the respondent nos.1 & 

2. He further submits that the land has 

been handed over to the Saharanpur 

Development Authority on the same day, 

which is in the possession of the land. The 

learned Standing Counsel has placed 

reliance on a judgment of the Apex Court 

in the case of State of Assam Vs. Bhaskar 

Jyoti Sharma & Others 2015 (5) SCC 

321 that has been followed by a Division 

Bench of this Court in the case of Shiv 

Ram Singh Vs. State of U.P. & Others 

2015 (5) AWC 4918. 

  
 14.  Sri P.K. Singh, learned Counsel 

for the Saharanpur Development 

Authority has adopted the submission of 

learned Standing Counsel. 

  
 15.  We have heard learned Counsel 

for the parties and perused the material on 

record. 
  
 16.  Before adverting to the 

submission of learned Counsel for the 

parties, it would be advantageous to 

consider the some of the provisions. 

Chapter III of the Act, 1976 deals with the 

ceiling of vacant land. Section 6 provides 

that every person holding vacant land in 

excess of the ceiling limit shall file a 

statement before the competent authority 

giving the detail about the location, 

extent, value and such other particulars as 

may be prescribed under the Act 

regarding all vacant land held by him. 

Section 8 provides that a draft statement 

shall be prepared regarding vacant land, it 

shall be prepared on the basis of the 

statement submitted by the person and on 

the basis of enquiry which the competent 

authority made deems it fit. Sub-section 3 

of Section 8 provides that the draft 

statement prepared by the competent 

authority shall be served on the person 

concerned calling upon him to file any 

objection, if any, within 30 days. After 

considering his objection, a final 

statement is preferred by the competent 

authority, and if, he has excess of the 

ceiling limit, the land is declared surplus 

and a notification is published under sub-

section 1 of Section 10 of the Act. The 

said notification is published for the 

information of the general public in the 

Financial Gazette. The objection is 

indicated from all the interested persons 

in such vacant land. Sub-section 2 of 

Section 10 provides that after considering 

the objection filed by the interested 

person, the competent authority shall pass 

an order regarding the vacant land. Under 

Sub-section 3 of Section 10, a notification 

published in the Official Gazette and the 

excess land declared be deemed to have 

been acquired by the State Government 

and it shall be deemed to have been 

vested in the State Government free from 

all encumbrances. 
  
 17.  Sub-section 5 of Section 10 provides 

that after the land is vested in the State 

Government, a notice in writing is issued to a 

person who may be in possession of it to 

surrender or deliver possession to the State 

Government or to any person duly authorized 

by the State Government within thirty days of 

the service of the notice. 
  
 18.  Sub-section 6 of Section 10 lays 

down that if after service of notice under 

Sub-section 5 of Section 10, a person 

refuses or fails to comply the order, the 

competent authority may take possession 

of the vacant land. For the said purpose, 

he can use force also as may be necessary. 

Sub-section 5 and Sub-section 6 of 

Section 10 read as under :- 
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  "(5) Where any vacant land is 

vested in the State Government under sub-

section (3), the competent authority may, 

by notice in writing, order any person 

who may be in possession of it to 

surrender or deliver possession thereof to 

the State Government or to any person 

duly authorised by the State Government 

in this behalf within thirty days of the 

service of the notice. 
  (6) If any person refuses or fails 

to comply with an order made under sub-

section (5), the competent authority may 

take possession of the vacant land or 

cause it to be given to the concerned State 

Government or to any person duly 

authorised by such State Government in 

this behalf and may for that purpose use 

such force as may be necessary." 

  
 19.  In the meantime, the Parliament 

enacted ''The Urban Land (Ceiling and 

Regulation Repeal Act, 1999 (for short 

Act 15 of 1999)'. Section 4 of the Act, 

1999 provides regarding the abatement of 

legal proceedings under the Principal Act 

pending immediately before the 

commencement of Act, 15 of 1999 (18th 

March, 1999). Section 3 and Section 4 of 

the Act read as under :- 
  
  "3. Saving.--  (1) The 

repeal of the principal Act shall not 

affect-- 
  (a) the vesting of any vacant 

land under sub-section (3) of Section 10, 

possession of which has been taken over 

the State Government or any person duly 

authorised by the State Government in 

this behalf or by the competent authority; 
  (b) the validity of any order 

granting exemption under sub-section (1) 

of Section 20 or any action taken 

thereunder, notwithstanding any judgment 

of any court to the contrary; 

  (c) any payment made to the 

State Government as a condition for 

granting exemption under sub-section (1) 

of Section 20. 
  (2) Where-- 
  (a) any land is deemed to have 

vested in the State Government under sub-

section (3) of Section 10 of the principal 

Act but possession of which has not been 

taken over by the State Government or 

any person duly authorised by the State 

Government in this behalf or by the 

competent authority; and 
  (b) any amount has been paid 

by the State Government with respect to 

such land then, such land shall not be 

restored unless the amount paid, if any, 

has been refunded to the State 

Government." 
  4. Abatement of legal 

proceedings.--All proceedings relating to 

any order made or purported to be made 

under the principal Act pending 

immediately before the commencement of 

this Act, before any court, tribunal or 

other authority shall abate: 
  Provided that this section shall 

not apply to the proceedings relating to 

sections 11, 12, 13 and 14 of the principal 

Act in so far as such proceedings are 

relatable to the land, possession of which 

has been taken over by the State 

Government or any person duly 

authorised by the State Government in 

this behalf or by the competent authority." 

  
 20.  The petitioners case is that the 

entire proceedings under the Act, 33 of 

1976 stood abated in view of Section 3(2) 

as he is still in possession. The petitioners' 

claim that the possession was never taken 

by the State authority and they are still in 

physical possession of the land and they 

are cultivating their agricultural holding 

till date. When the State authorities had 
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earlier threatened to dispossess them, they 

preferred a Writ Petition No.30434 of 

2002 which was disposed of by this Court 

on 23.3.2012 by giving them liberty to 

file a representation before the the District 

Magistrate, Saharanpur who shall decide 

it by a speaking order. In compliance 

thereof, they submitted a representation 

before the District Magistrate. He also 

filed some documents to indicate his 

physical possession over the excess land 

which has been declared surplus. 
  
 21.  The perusal of the record shows 

that the District Magistrate, Saharanpur 

called a report from the concerned review 

authority regarding the physical 

possession of the land. The Tehsildar 

visited the land in question and found that 

crop of the wheet was sown. On 

19.4.2012, he recorded a statement of 

Tahir Hasan, Imran, Shahjad and Bindu. 

All the aforesaid persons had made a 

statement that the land in question is 

owned by the petitioner no.1 and he has 

given the land to them on ''batai' and they 

are cultivating the land on behalf of the 

petitioner and getting the share in the 

crop. A copy of their statement is on 

record. 
  
 22.  The Tehsildar in his report dated 

21.4.2012, addressed to the S.D.M, 

Saharanpur has clearly stated that the plot 

no.35/0.703 hectare is recorded in the 

name of the petitioner no.1 and 2, son of 

Yaseen. He found that in the disputed 

land, there was a wheat crops. On the 

basis of the said report, the S.D.M., 

Saharapur submitted a report to the 

District Magistrate, Saharanpur on 

28.4.2012 wherein he has recorded that 

earlier Khasra No.431, 311, 312, 490, 

504, 505, 507, 551, 421/2 and 421/2, after 

the consideration proceedings, their 

number have been changed by the order 

of the C.O. dated 16.3.1979 and the new 

number is 35 which is also recorded in 

CH Form-41. The said report is Annexure 

no.7 to the writ petition. It appears that 

the District Magistrate, Saharanpur again 

asked the S.D.M to submit a fresh report. 

In his report dated 24.5.2012, the S.D.M., 

Saharahpur has reiterated that the 

petitioners are in physical possession, 

however, since the land has been vested in 

the State Government, hence on the basis 

of the documents, it appears that the 

Saharanpur Development Authority is in 

possession however, physical possession 

is still with the petitioners, which is 

illegal. 
  
 23.  On the basis of these reports, the 

District Magistrate, Saharapur has 

rejected the representation of the 

petitioners. We find that the findings 

recorded by the District Magistrate is 

perverse. The statement recorded by 

Tehsildar and his report as well as the first 

report of the S.D.M., Saharanpur dated 

28.4.2012 clearly demonstrates the 

physical possession of the petitioners. The 

subsequent report dated 24.5.2012, the 

same S.D.M., Saharanpur has recorded 

that the physical possession of the 

petitioner are illegal and on the basis of 

the vesting of the land in State 

Government, the Saharanpur 

Development Authority shall be deemed 

to be in possession. This Court in its order 

dated 23.4.2012 had directed the District 

Magistrate, Saharanpur to consider the 

issue of the physical possession and the 

Court has also recorded the submission of 

the petitioners that no compensation was 

paid to them. 
  
 24.  From the perusal of the order of 

the District Magistrate, it is evident that 
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he has assumed that Saharanpur 

Development Authority has taken 

possession merely on the ground that a 

notification under Section 10(1) and 10(3) 

was issued, and, thus the land stood 

vested in the State Government. 

Petitioners, in the writ petition, has clearly 

stated that they are still in possession of 

the land. The possession memo was on 

record. 
  
 25.  From the perusal of the record, it 

appears that pursuant to the notice issued 

to the petitioner under Section 10(5), they 

have not voluntarily surrendered the 

possession. There is no document on 

record to indicate that the petitioners had 

voluntarily surrendered possession to the 

State Government. In the Counter 

affidavit, a general and vague statement 

has been made regarding taking over the 

possession. In the affidavit, no date has 

been mentioned when the possession 

under Section 10(5) was taken. In the 

possession memo, there is no signature to 

the petitioners or their father. In case, 

petitioners have not given voluntarily 

possession, then a notice under Sub-

section (6) of Section 10 should have 

been issued. The State Government has 

not taken stand that any notice was issued 

under Section 10(6). The petitioners in 

paragraph no.24 of the writ petition have 

averred that notice under Section 10(5) or 

10(6) was not issued to them and the said 

statement of the fact has not been 

specifically denied. The relevant part of 

Para 19 is extracted :- 
  
  "19. That the contents of 

paragraph No.24 of the writ petition are 

not admitted as stated, hence denied. The 

suitable reply has already been given in 

the preceding paragraphs of this counter 

affidavit." 

 26.  A perusal of the said reply does 

not show that pursuant to the notice 

issued under Section 10(5), petitioners 

had given voluntarily possession to the 

State Government. It is not the stand of 

the State that when the petitioners fail to 

give the possession, the State has taken it 

forcibly. In fact no notice under Section 

10(6) was issued to take forcible 

possession. There is no material on record 

to indicate that the forcibly possession 

was taken from the petitioners and on the 

same day, it is alleged that the possession 

was handed over to the Saharanpur 

Development Authority. 

  
 27.  From the material on record, we 

are not satisfied that the possession of the 

vacant land was taken from the petitioners 

in terms of the procedure of Section 10(5) 

and 10(6). Petitioners in their 

representation before the Collector has 

clearly stated that they or their father have 

not received any compensation for their 

land and they are also requested that spot 

inspection be made. The expectation of 

the petitioners are that they have not 

received any compensation has not been 

dealt with by the District Magistrate in his 

impugned order. 
  
 28.  The question arises that on the 

date of enforcement of the Repeal Act, 

1999, whether the petitioners were in 

physical possession or not. The petitioners 

have denied the fact regarding the 

voluntarily surrender to the State 

Government under Section 10(6), in fact 

during the enquiry when the Tehsildar has 

made the visit of the land, it was found 

that the petitioners were in cultivatory 

possession over the land through his sikmi 

khastkar (share cropper). The statement of 

all the sikmi khastkar (share cropper) 

have been recorded by the Revenue 
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Authorities and is part of the record. We 

find that the State Government has 

completely ignored those facts which 

goes to prove beyond doubt regarding the 

possession of the land over the land in 

dispute. 
  
 29.  It is pertinent to mention that the 

State Government in exercise of its power 

conferred upon Section 35 of the Act, 

1976 has framed " The Uttar Pradesh 

Urban Land Ceiling (Taking of 

possession payment of amount and allied 

matters) Directions, 1983 (Directions 

issued by the State Government under 

Section 35 of the Act, 1976)." The said 

directions reads as under :- 
  
  "35. Power of State 

Government to issue orders and 

directions to the competent authority.--

The State Government may issue such 

orders and directions of a general 

character as it may consider necessary in 

respect of any matter relating to the 

powers and duties of the competent 

authority and thereupon the competent 

authority shall give effect to such orders 

and directions." 
  1. Short title, application and 

Commencement -These directions may be 

called the Uttar Pradesh Urban Land 

Ceiling (Taking of Possession Payment of 

Amount and Allied Matters Directions, 

1983) 
  2. The provisions contained in 

this direction shall be subjected to the 

provisions of any directions or rules or 

orders issued by the Central Government 

with such directions or rules or orders. 
  3. They shall come into force 

with effect from the date of publication in 

the Gazette. 
 

  2. Definitions:- 

  3. Procedure for taking 

possession of vacant Land in excess of 

Ceiling Limit-(1) The Competent 

Authority will maintain a register in From 

No.ULC -1 for each case regarding which 

notification under sub-section (3) of 

Section 10 of the Act is published in the 

Gazette. 
  4. (2) an order in Form 

No.ULC-II will be sent to each land 

holder as prescribed under sub-section 

(5) of Section 109 of the Act and the date 

of issue and service of the order will be 

entered in Column 8 of Form No.ULC-1. 
  (3) On possession of the excess 

vacant land being taken in accordance 

with the provisions of sub-section (5) or 

sub-section (6) of Section 10 of the Act, 

entries will be made in a register in Form 

ULC-III and also in Column 9 of the 

Form No.ULC-1. The Competent 

Authority shall in token of verification of 

the entries, put his signatures in column 

11 of Form No.ULC-1 and Column 10 of 

Form No.ULC-III. 
  Form No.ULC-1 Register of 

Notice u/s 10-(3) and 10(5) 
 

1 2 3 4 5 6 7 8 
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  Form No. ULC-II 
  Notice order u/s 10(5) (See 

clause (2) of Direction (3) 
  In the Court of Competent 

Authority 
  U.L.C. ............... 
  No..................... Date 

.................. 
Sri/Smt...........................To 

...................................... 
  In exercise of the powers vested 

un/s 10(5) of the Urban Land Ceiling and 

Regulation Act, 1976 (Act No.33 of 1976, 

you are hereby informed that vide 

Notification No....... dated ..... under 

section 10(1) published in Uttar Pradesh 

Gazette dated... following land has vested 

absolutely in the State free from all 

encumbrances as a consequence 

Notification u/s 10(3) published in Uttar 

Pradesh Gazette dated ....... Notification 

No......... dated .... With effect from .......... 

you are hereby ordered to surrender or 

deliver the possession of the land to the 

Collector of the District Authorised in this 

behalf under Notification No.324/II-27- 

U.C.77 dated February 9, 1977, published 

in the gazette, dated March 12, 1977, 

within thirty days from the date of receipt 

of this order otherwise action under sub-

section (6) of Section 10 of the Act will 

follow. 
 

 Description of Vacant Land 
 

Location Khasra 

number 

identificatio

n 

Area Remarks 

1 2 3 4 

 

  Competent Authority 
 ............................... 
 ............................... 
 

 Dated................... 

 Copy forwarded to the Collector 

............ with the request that action for 

immediate taking over of the possession 

of the above detailed surplus land and its 

proper maintenance may, kindly be taken 

an intimation be given to the undersigned 

along with copy of certificate to verify. 
 Competent Authority ................ 
 .............." 
  
 30.  We further find from the 

material on record that there is no 

document to indicate that how the 

possession of the petitioners has been 

handed over by the State Government to 

Saharanpur Development Authority. In 

the counter affidavit of Saharanpur 

Development Authority, it is mentioned 

that the possession has been taken from 

the petitioner on 27.7.1993 and on the 

same day, State Government has handed 

over possession to Saharanpur 

Development Authority. The relevant part 

of the Paragraph 9 is extracted below :- 

  
  "9. That it is noteworthy that the 

aforesaid surplus land was subsequently 

transferred to Saharanpur Development 

Authority on 27.7.1993 for utilization in 

its development scheme. Accordingly 

much prior to the enforcement of Urban 

Land Ceiling Repeal Act, 1999 the said 

surplus land has under the actual physical 

possession of the answering respondent 

S.D.A." 
 

 31.  Supreme Court in case of Hari 

Ram (supra) had occasion to deal with 

this, some issue regarding the vesting of 

the land in the State, the Apex Court has 

held that land shall vest in the State 

Government only when the procedures 

laid down under the law has been 

followed. The Court has interpreted the 

word "vested" which find place in the 
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statutory provision under Sub-section 5 & 

6 of Section 10, the Court has observed 

that for taking possession the de jure 

possession is not sufficient unless there is 

a de facto possession also. The relevant 

part of the observation of the Apex Court 

are herein under :- 

  
  "27. Vacant land, it may be 

noted, is not actually acquired but 

deemed to have been acquired, in that 

deeming things to be what they are not. 

Acquisition, therefore, does not take 

possession unless there is an indication to 

the contrary. It is trite law that in 

construing a deeming provision, it is 

necessary to bear in mind the legislative 

purpose. The purpose of the Act is to 

impose ceiling on vacant land, for the 

acquisition of land in excess of the ceiling 

limit thereby to regulate construction on 

such lands, to prevent concentration of 

urban lands in hands of few persons, so 

as to bring about equitable distribution. 

For achieving that object, various 

procedures have to be followed for 

acquisition and vesting. When we look at 

those words in the above setting and the 

provisions to follow such as sub-sections 

(5) and (6) of Section 10, the words 

'acquired' and 'vested' have different 

meaning and content. Under Section 

10(3), what is vested is de jure possession 

not de facto, for more reasons than one 

because we are testing the expression on 

a statutory hypothesis and such an 

hypothesis can be carried only to the 

extent necessary to achieve the legislative 

intent. 
  Voluntary Surrender 
  28. The 'vesting' in sub-section 

(3) of Section 10, in our view, means 

vesting of title absolutely and not 

possession though nothing stands in the 

way of a person voluntarily surrendering 

or delivering possession. The court in 

Maharaj Singh v. State of UP and Others 

(1977) 1 SCC 155, while interpreting 

Section 117(1) of U.P. Zamindari 

Abolition and Land Reform Act, 1950 

held that 'vesting' is a word of slippery 

import and has many meaning and the 

context controls the text and the purpose 

and scheme project the particular 

semantic shade or nuance of meaning. 

The court in Rajendra Kumar v. Kalyan 

(dead) by Lrs. (2000) 8 SCC 99 held as 

follows: 
  "We do find some contentious 

substance in the contextual facts, since 

vesting shall have to be a "vesting" 

certain. "To vest, generally means to give 

a property in." (Per Brett, L.J. Coverdale 

v. Charlton. Stroud's Judicial Dictionary, 

5th edn. Vol. VI.) Vesting in favour of the 

unborn person and in the contextual facts 

on the basis of a subsequent adoption 

after about 50 years without any 

authorization cannot however but be 

termed to be a contingent event. To 

"vest", cannot be termed to be an executor 

devise. Be it noted however, that "vested" 

does not necessarily and always mean 

"vest in possession" but includes "vest in 

interest" as well." 
  29. We are of the view that so 

far as the present case is concerned, the 

word "vesting" takes in every interest in 

the property including de jure possession 

and, not de facto but it is always open to a 

person to voluntarily surrender and 

deliver possession, under Section 10(3) of 

the Act. 
  30. Before we examine sub-

section (5) and sub-section (6) of Section 

10, let us examine the meaning of sub-

section (4) of Section 10 of the Act, which 

says that during the period commencing 

on the date of publication under sub-

section (1), ending with the day specified 
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in the declaration made under sub-section 

(3), no person shall transfer by way of 

sale, mortgage, gift or otherwise, any 

excess vacant land, specified in the 

notification and any such transfer made in 

contravention of the Act shall be deemed 

to be null and void. Further, it also says 

that no person shall alter or cause to be 

altered the use of such excess vacant land. 

Therefore, from the date of publication of 

the notification under sub- section (1) and 

ending with the date specified in the 

declaration made in sub-section (3), there 

is no question of disturbing the possession 

of a person, the possession, therefore, 

continues to be with the holder of the 

land. 
  Peaceful dispossession 
  31. Sub-section (5) of Section 

10, for the first time, speaks of 

"possession" which says where any land 

is vested in the State Government under 

sub-section (3) of Section 10, the 

competent authority may, by notice in 

writing, order any person, who may be in 

possession of it to surrender or transfer 

possession to the State Government or to 

any other person, duly authorized by the 

State Government. 
  32. If de facto possession has 

already passed on to the State 

Government by the two deeming 

provisions under sub-section (3) to 

Section 10, there is no necessity of using 

the expression "where any land is vested" 

under sub- section (5) to Section 10. 

Surrendering or transfer of possession 

under sub-section (3) to Section 10 can be 

voluntary so that the person may get the 

compensation as provided under Section 

11 of the Act early. Once there is no 

voluntary surrender or delivery of 

possession, necessarily the State 

Government has to issue notice in writing 

under sub-section (5) to Section 10 to 

surrender or deliver possession. 

Subsection (5) of Section 10 visualizes a 

situation of surrendering and delivering 

possession, peacefully while sub-section 

(6) of Section 10 contemplates a situation 

of forceful dispossession." 
  
 32.  The judgment of the Apex Court 

in the case of Hari Ram (supra) has been 

followed by the Division Bench of this 

Court in case of Gopi Ram Vs. State Of 

U.P. And Others, wherein same issue 

came up for consideration before the 

Division Bench. The Division Bench 

considering the fact in pursuance of 1976, 

Rules and held that State Government has 

delegated its power to Collector to take 

possession. Since the State has delegated 

its power to the Collector, therefore, the 

Collector has no authority to delegate its 

power upon any of revenue authority. The 

relevant part of the judgment reads as 

under :- 
 

  "From the facts, discussions, 

pleadings of the parties and from perusal 

of the original record, we are satisfied 

that actual physical possession of the land 

was never taken by the State Government. 

There is no material existing on the 

original record to demonstrate that 

possession was taken over by the State 

Government or any person duly 

authorised by it or by the competent 

authority. Once the State Government 

itself never came in possession over the 

land in dispute there does not arise any 

question of transferring possession of the 

said land in favour of the Agra 

Development Authority. 
  The State having failed to 

demonstrate that actual physical 

possession of the land declared surplus 

was taken over at any point of time prior 

to 18.3.1999 when the Repeal Act came 
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into force in the State of Uttar Pradesh, 

subsequent alleged transfer in favour of 

the Agra Development Authority is a mere 

paper transaction inasmuch as the State 

Government when itself did not obtain 

actual physical possession could not have 

transferred the same. 
  In the facts and circumstances, 

the petitioner is entitled to get benefit of 

the Repeal Act, 1999 and the writ petition 

deserves to be allowed. 
  Accordingly, writ petition 

succeeds and stands allowed. " 
  
 33.  The issue with regard to peaceful 

possession and forceful possession in 

terms of sub-sections (5) and (6) of 

Section 10 of the Act, 1976 has been 

elaborately considered again by the 

Supreme Court in the case of Gajanan 

Kamlya Patil v. Addl. Collector & Comp. 

Auth. & ors, JT 2014 (3) SC 211. The 

Supreme Court followed its earlier 

judgment in the Rajendra Kumar v. 

Kalyan, JT 2000 (8) SC 359. The relevant 

part of the judgment of Gajanan Kamlya 

Patil (supra) is extracted below: 
  
  13. We have, therefore, clearly 

indicated that it was always open to the 

authorities to take forcible possession 

and, in fact, in the notice issued under 

Section 10(5) of the ULC Act, it was 

stated that if the possession had not been 

surrendered, possession would be taken 

by application of necessary force. For 

taking forcible possession, certain 

procedures had to be followed. 

Respondents have no case that such 

procedures were followed and forcible 

possession was taken. Further, there is 

nothing to show that the Respondents had 

taken peaceful possession, nor there is 

anything to show that the Appellants had 

given voluntary possession. Facts would 

clearly indicate that only de jure 

possession had been taken by the 

Respondents and not de facto possession 

before coming into force of the repeal of 

the Act. Since there is nothing to show 

that de facto possession had been taken 

from the Appellants prior to the execution 

of the possession receipt in favour of 

MRDA, it cannot hold on to the lands in 

question, which are legally owned and 

possessed by the Appellants. 

Consequently, we are inclined to allow 

this appeal and quash the notice dated 

17.2.2005 and subsequent action taken 

therein in view of the repeal of the ULC 

Act. The above reasoning would apply in 

respect of other appeals as well and all 

proceedings initiated against the 

Appellants, therefore, would stand 

quashed." 
  
 34. A Division Bench in case of 

Ratiram Vs. State of U.P and others, 

2018 (4) ALB 338 in respect of Saharanpur 

Development Authority has rejected the 

contention of the State and the Saharanpur 

Development Authority regarding their 

claim that they have taken possession of the 

vacant land. The relevant part of the 

judgment reads as under :- 
  
  "8. The 'Dakhalnama' a certified 

copy whereof has been produced before 

us does not even bear the signatures of 

any attesting witness. We find this to be a 

lapse and patent illegality the benefit 

whereof has to be given to the land holder 

in view of the Division Bench judgment 

in the case of Mohd. Islam and 3 others v. 

State of U.P. and 2 others, Writ Petition 

No. 15864 of 2015 decided on 4th 

December, 2017. It was also a case of 

District-Saharanpur. We extract paragraph 

Nos. 44 to 47 of the said judgment which 

are as under: 
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  "44. Since, in the present case, 

neither factum of taking actual physical 

possession by Competent Authority under 

Ceiling Act has been fortified by placing 

any document nor factum of possession of 

Development Authority at any point of 

time has been shown, therefore, argument 

advanced by learned Standing Counsel on 

the basis of State of Assam (supra) will 

not help. 
  45. Viewed from the above 

exposition of law we find in the present 

case that no such exercise of issuing 

notice under Section 10(6) of the Act, 

1976 and thereafter execution of memo on 

the spot had taken place which is 

mandatory for ceiling authorities as 

admittedly the original tenure-holder and 

then his successors had never voluntarily 

surrendered the possession of land. In the 

absence of voluntary surrender of 

possession of surplus land, the authorities 

were required to proceed with forcible 

possession. The document of possession 

memo would not by itself evidence the 

actual taking of possession unless it is 

witnessed by two independent persons 

acknowledging the act of forcible 

possession. As discussed above in the 

earlier part of this. judgment we are not 

able to accept the alleged possession 

memo worth calling a document as such 

in the absence of certain requisites, nor 

does it bear the details of witnesses who 

signed the document. It bears mainly 

signatures of Chackbandi Lekhpal, a 

person taking possession and then the 

document has been directed to be kept on 

file. This is no way of taking forcible 

possession nor, a document worth calling 

possession memo. A mere issuance of 

notification under Section 10(3) and 

notice under Section 10(5) regarding 

delivery of possession does not amount to 

actual delivery of possession of land more 

especially in the face of the fact that the 

tenureholder had in fact not voluntarily 

made surrender of possession of surplus 

land and no proceeding under Section 

10(6) had taken place. 
  46. Since, we have held that 

possession memo dated 20.06.1993 is not 

a possession memo and is a void 

document for want of necessary 

compliance under Section 10(6) of the 

Act, 1976, the petitioners are entitled to 

the benefit under Section 4 of the Repeal 

Act, 1999 that came into force w.e.f. 

20.03.1999. 
  47. We may also place on 

record that respondents claim that 

possession of land in question was handed 

over to Saharanpur Development 

Authority pursuant to Government Order 

dated 29.12.1984 but here also we find 

that no material has been placed on record 

to show that any such actual physical 

possession was handed over to 

Saharanpur Development Authority and 

the said authority is in de facto possession 

of land in dispute. Except bare averment 

made in the counter-affidavit respondent 

have not chosen to place anything on 

record to support the stand that de facto 

possession over land in dispute is that of 

Saharanpur Development Authority. 

Therefore even this stand has no legs to 

stand and is rejected." 
  
 35.  After the Repeal Act came into 

force, the word 'possession' under 

Sections 10(5), 10(6) of the Act, 1976 and 

sub-section (2) of Section 3 of the Repeal 

Act fell for consideration before a 

Division Bench of this Court in State of 

U.P. and another v. Nek Singh, 2010 

LawSuit(All) 3581 : 2010 (81) AllLR 

456. In Nek Singh (supra) the Division 

Bench followed the judgments of earlier 

Division Benches of this Court in State of 
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U.P. v. Doon Udhyog (P) Ltd, 1999 (4) 

AWC 3324 and State of U.P. v. Hart 

Ram, 2005 (60) AllLR 535, and held as 

under: 
  
  "[9] Otherwise also, the statutory 

benefit of the Repealing Act is also 

available to the landholder-respondent in 

the fact-situation of the matter, as the taking 

of the "possession" in the present case was 

neither de jure nor de facto. The term 

"possession" as per sections 3 and 4 of the 

Repealing Act and section 10(6) of the 

U.L.C.R. Act means and implies the lawful 

"possession" after "due compliance of the 

statutory provisions". In State of U.P. v. 

Doon Udhyog (P) Ltd., 1999 4 AWC 3324, 

a Division Bench of this Court has held that 

where possession has been taken, its 

legality is to be decided on merits. 

Similarly, another Division Bench of this 

Court in State of U.P. v. Hart Ram, 2005 

(60) AllLR 535, has held that "in case 

possession is purported to be taken under 

section 10(6) of the Act, still Court is 

required to examine whether 'taking of such 

possession' is valid or invalidated on any of 

the considerations in law. If Court finds that 

one or more grounds exist which show that 

the process of possession, though claimed 

under section 10(5) or 10(6) of the Act is 

unlawful or vitiated in law, then such 

possession will have no recognition in law 

and it will have to be ignored and treated as 

of no legal consequence"..." 
  
 36.  A Division Bench of this Court 

in Lalji (supra), after considering the 

judgment of the Supreme Court in Hari 

Ram (supra) and State of Assam v. 

Bhasker Jyoti Sharma and others, 

(2015) 5 SCC 321, has held as under: 
  
  "[29]. Faced with a situation 

where respondents could not place even 

an iota of evidence showing actual 

physical possession of disputed land by 

respondent, learned Standing Counsel 

sought to rely upon Supreme Court 

judgment in State of Assam Vs. Bhasker 

Jyoti Sharma & Ors. 2015 (5) SCC 321 

and contended that irrespective of any 

defect in notice under Sections 10(5) or 

10(6) of Act, 1976, if possession has been 

taken in any manner, Repeal Act 1999 

will have no application. 
  ***    ***   

  *** 
  [37]. We may also mention at this 

stage that except bare averment that 

disputed land was transferred to ADA by 

competent Authority, no material has been 

placed on record about transfer of 

possession to ADA and infact nothing has 

been placed on record even to show that de 

facto possession of land in dispute before or 

after Repeal Act, 1999 is with ADA. ADA 

has also not placed on record anything to 

show that land in dispute is in its actual 

physical possession and in absence thereof, 

we had no occasion to require petitioner to 

prove, how de facto possession of land in 

dispute came in the hands of ADA. With 

regard to possession of land in dispute, 

except bare averments, nothing has been 

placed on record. It appears that 

respondents were under impression that 

once notification under Section 10(3) has 

been issued, land in dispute vested in 'State' 

and thereafter, irrespective of fact whether 

actual physical possession is taken by 

respondents or not, land owner would cease 

to have any right and Repeal Act, 1999 will 

have no application though this assumption 

on the part of respondents, as we have 

already discussed, stood negated by Court 

in State Vs. Hari Ram." 
  
 37.  As regards the case of Shiv Ram 

Singh (supra), the petitioner therein had 
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challenged the order passed by the 

District Magistrate holding that the 

possession of the land declared surplus 

has been taken on 25th June, 1993, hence 

he was not entitled to the benefit of the 

provisions of Section 3 of the Repeal Act. 

In the said case, the notice under Section 

10(1) was issued on 15th May, 1985, 

thereafter on 02nd June, 1986 a 

notification under Section 10(3) was 

issued and published in the official 

gazette, and on 25th February, 1987 a 

notice under Section 10(5) of the Act, 

1976 was issued. The respondents-State 

had taken a stand that the possession was 

taken on 25th June, 1993 pursuant to the 

notice dated 25th February, 1987 i.e. prior 

to enforcement of the Repeal Act and in 

the revenue record the name of the State 

was mutated. The petitioner therein had 

earlier approached the Court by means of 

Writ Petition No. 47279 of 2002 claiming 

that he is still in possession over the land 

which was declared surplus, hence after 

the Repeal Act the possession cannot be 

taken over from him. The said writ 

petition was disposed of by this Court by 

issuing a direction upon the District 

Magistrate to consider his representation. 

The District Magistrate after furnishing 

opportunity to the petitioner by an order 

dated 10th May, 2007 held that the 

possession has already been taken on 25th 

June, 1983, hence the petitioner would not 

be entitled to the benefit of the Repeal 

Act. The petitioner challenged the said 

order of the District Magistrate after two 

years in July, 2009. In the meantime in 

the year 2008 the construction of a 

Sewage Treatment Plant (STP) for 

treating 210 MLD of sewage was 

commenced. The Jal Nigam, in whose 

favour the land was transferred, filed a 

counter affidavit in the said writ petition 

and took the stand that by the time the 

writ petition was filed, nearly 65% of the 

work had been completed at a cost of Rs.73 

crores and the petitioner was fully aware of 

the said facts but he did not file the writ 

petition for two years. In the light of those 

peculiar facts the Court did not examine the 

issue of actual possession as the possession 

was taken prior to 1999 and the District 

Magistrate after affording opportunity to the 

petitioner has recorded a finding that the 

possession was taken on 25th June, 1993. 

  
 38.  We have carefully gone through the 

judgment of Shiv Ram Singh (supra) and we 

find that the said judgment is distinguishable 

for the reasons recorded above. 

  
 39.  In the present case, we have found 

that the petitioners are still in possession and 

the State has not taken possession in 

accordance with law, hence, we are of the view 

that the State had no authority to handover the 

possession to the Saharanpur Development 

Authority. The Development Authority has not 

brought on the record any document or 

evidence that they have raised any construction 

over the surplus land of the petitioners which 

was transferred by the State to Development 

Authority. Thus, in absence of any averment or 

the documents to the said fact, we have to hold 

that petitioners are still in possession. 
  
 40.  For all the reasons recorded 

above, we are of the view that in view of 

amended Act, 1999, proceedings initiated 

under the Act, 1976 stood lapsed, State 

authority shall not interfere in their 

possession and they will correct the 

entries in revenue record accordingly. 
  
 41.  Thus we are of the view that the 

order dated 5.5.2014 passed by Collector, 

Saharanpur is illegal, which is set aside. 

 
 42.  Present petition stands allowed. 
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  43.  No order as to costs.  
---------- 
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 1.  Heard Sri Manu Khare, learned 

counsel for the petitioners and Sri D.K. 

Pathak, learned Senior Advocate assisted by 

Sri Rahul Tyagi and Sri Shashank Pathak, 

appearing for the respondent Bank.  

  
 2.  This petition impugns an order 

dated 30 January 2019 passed by the Debt 

Recovery Tribunal, Allahabad [DRAT] 

on an appeal preferred by the respondent 

Bank under Section 18 of the 
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Securitisation and Reconstruction of 

Financial Assets and Enforcement of 

Security Interest Act, 2002 [hereinafter 

referred to as the "2002 Act"]. The appeal 

itself was directed against an order dated 

19 May 2018 passed by the DRT, 

Lucknow [DRT] allowing a Securitisation 

Application filed by the petitioners here. 

The DRT by its order of 19 May 2018 

while allowing the Securitisation 

Application set aside the possession 

notices dated 12, 19 and 26 July 2017 

issued under Rule 8 of the Security 

Interest (Enforcement) Rules, 2002 

[hereinafter referred to as the "2002 

Rules"] as also the demand notice of 19 

April 2017 referable to Section 13(2) of 

the 2002 Act.  
  
 3.  The facts on which there is no 

dispute are as follows. The petitioner Nos. 

1, 4 and 5 are the original borrowers. The 

petitioner Nos. 2 and 3 are the guarantors. 

The respondent Bank is stated to have 

granted various credit facilities to the 

petitioners from time to time. In order to 

secure the credit facilities so sanctioned 

and disbursed, equitable mortgages were 

also created in respect of properties 

situate at Meerut, Karnal, NOIDA and 

Gandhidham (Gujarat). The loan account 

of the petitioners was classified as a non 

performing asset on 31 March 2017. The 

respondent Bank on 19 April 2017 issued 

a notice under Section 13(2) of the 2002 

Act calling upon the petitioners to repay a 

sum of Rs. 92,41,11,057.49 along with 

interest thereon at the rate of 14.55% per 

annum. Since the terms of the notice 

under Section 13(2) were not complied 

with, the Bank proceeded to issue 

possession notices on 12, 19 an 26 July 

2017 evidencing the taking over of 

possession in terms of Section 13(4) of 

the 2002 Act. After taking symbolic 

possession, the respondent Bank issued a 

sale notice dated 11 August 2017 but the 

auction sale could not materialise for want 

of bidders. Aggrieved by the possession 

notices issued as well as the notice of 

sale, the petitioners filed a Securitisation 

Application before the DRT on 1 

September 2017. It was this Securitisation 

Application which was allowed by the 

DRT on 19 May 2018 and formed subject 

matter of challenge laid by the Bank 

before the DRAT. The DRAT in terms of 

its impugned order of 30 January 2019 

has proceeded to record that despite the 

notice under Section 13(2) of the Act 

having been duly served, no objections 

were preferred as a consequence of which 

the respondent Bank proceeded to issue 

the possession notices. It further noted 

that although requisite details of service 

of the notice under Section 13(2) of the 

Act had been duly brought on record by 

the Bank before the DRT, no objection 

was raised by the petitioners here to the 

same. The DRAT has further found that 

the three possession notices were duly 

affixed on the premises of the secured 

assets and that the requirements of Rule 8 

of the 2002 Rules complied with. 

Referring to the decision of the Supreme 

Court in Standard Chartered Bank Vs. 

Noble Kumar and others1, the DRAT 

held that after issuance of the demand 

notice under Section 13(2) of the 2002 

Act and on a failure of the debtors to 

liquidate the dues as claimed, it is open to 

the secured creditor to take symbolic or 

physical possession without issuing any 

prior or further notice. It essentially held 

that there is no legal requirement of 

issuance of a notice before proceeding to 

take possession. While dealing with the 

issue of compliance with Rule 8, it has 

significantly recorded that the petitioners 

did not deny the receipt, publication and 
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affixation of the possession notices. 

Having recorded the conclusions as 

aforesaid, it proceeded to allow the appeal 

of the respondent Bank and set aside the 

order of the DRT dated 19 May 2018.  
  
 4.  Sri Manu Khare, learned counsel 

appearing in support of the present 

petitioners has addressed the following 

two contentions. His first submission was 

that the respondent Bank was obliged in 

law to issue a notice to the petitioners 

indicating its intent of taking over 

physical possession of the secured assets. 

According to Sri Khare, the respondent 

Bank was obliged to place the petitioners 

on notice of the date when possession of 

the secured assets was intended to be 

taken after the expiry of the period 

specified in the notice issued under 

Section 13(2) of the 2002 Act. According 

to Sri Khare this is clearly a requirement 

which flows from the provisions made in 

Section 13(4) of the 2002 Act read with 

Rule 8 of the 2002 Rules. This submission 

rests solely upon a decision rendered by a 

Division Bench of the Karnataka High 

Court in K R Krishnegowda and 

another Vs. Chief Manager/Authorised 

Officer, Kotak Mahindra Bank 2. Sri 

Khare has pressed in aid the following 

observations as appearing in paragraphs 

13 and 14 of the report.:-  
  
  "13. On a conspectus reading of 

sub-section (4) of section and section with 

rule 8, the question that would arise is, as 

to the stage at which notice under rule 8 

would have to be issued, as the contention 

of counsel for the respondent is that the 

notice regarding possession would be 

issued after an order under section is 

passed and possession is taken and before 

sale. When once there is non-compliance 

of the demand made under sub-section (2) 

of section , steps could be initiated under 

sub-section (4) by taking possession of 

the secured asset. The question is, as to 

whether the borrower ought to know as to 

when exactly possession of the secured 

asset would be taken, when once the 

demand under sub-section (2) of section is 

not complied with by the borrower. 

Having regard to sub-section (13) read 

with sub-section (2) of section would 

imply that the receipt of notice under sub-

section (2) results in a virtual attachment 

of the secured asset. If the demand made 

in sub-section (2) of section is not 

complied with and the representation as 

well as the objections filed by the 

borrower are also not accepted and 

communicated to the borrower, then in 

that case, steps could be initiated under 

sub-section (4) of section . Having regard 

to the fact that sub-section (6) of section 

enables a secured creditor to transfer the 

secured asset after taking possession 

would imply that the possession of the 

secured asset vests with the secured 

creditor prior to any such transfer. The 

procedure for taking possession or control 

of the secured asset by the secured 

creditor is envisaged in section after the 

date mentioned in the possession notice at 

which stage, it is not necessary to actually 

inform or indicate to the borrower, the 

taking of possession by the secured 

creditor. Section in fact does not prescribe 

an opportunity of hearing the borrower 

before an order is passed with regard to 

taking of possession. But we have held 

that if possession has to be taken by the 

secured creditor, then in that event, the 

borrower must be informed or intimated 

about the taking of possession, more 

precisely, the actual date on which 

possession would be taken over from the 

borrower by the secured creditor which 

would have to be indicated to the former. 
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It is in this regard, that in so far as 

immovable property, is concerned, sub-

rules (1) and (2) of rule 8 prescribe 

notices or intimation to the borrower in 

two ways : (i) by delivery of possession 

notice; and (ii) by newspaper publication, 

clearly indicating the date on which 

possession of the secured asset would be 

taken by the secured creditor. If on the 

date indicated in the possession notice, 

the secured creditor is unable to take 

possession of the secured asset, then in 

that case, recourse may be had to section 

14 of the Act, at which stage a further, 

notice to the borrower is not envisaged, 

under the said section.  
  14. Therefore, what emerges is 

the mandatory requirement under the Act 

read with the Rules, that in order to 

enable the borrower to know the date on 

which possession would be taken by the 

secured creditor, sub-rules (1) and (2) of 

rule 8 would have to be complied with by 

issuance of notices indicating the date on 

which possession would be taken. There 

is another purpose for issuing the notice 

prior to taking possession and that is, to 

enable the borrower to discharge the 

liability to the secured creditor. Also a 

person who has acquired any of the 

secured assets from the borrower and 

from whom any money is due or may 

become due to the borrower can pay the 

secured creditor, so much of the money as 

is sufficient to pay the secured debt as per 

clause (d) of sub-section (4) of section 13 

read with sub-section (5) thereof. We 

have also borne in mind the fact that on 

an application being filed under section 

14 of the Act before the Magistrate, there 

is no provision for issuance of notice to 

the borrower before an order to take 

possession is issued. We are, therefore, of 

the considered view that before initiating 

action under sub-section (4) of section 13 

of the Act, the issuance of notice as per 

sub-rules (1) and (2) of rule 8 has to be 

complied with indicating the date on 

which possession of the property would 

be taken from the borrower by the secured 

creditor. If on the said date possession of 

the secured asset cannot be taken or it is 

not surrendered by the borrower, then the 

secured creditor can take recourse to 

section 14 of the Act and take possession 

of the secured immovable property, of 

course, we hasten to add that the notices 

issued under sub-rules (1) and (2) of rule 

8 cannot be assailed per se as the purpose 

of issuance of such notices is only to 

indicate the date of taking possession." 

(emphasis supplied)  
  
 5.  The second submission which was 

canvassed for the consideration of the Court 

by Sri Khare related to the validity of the 

possession notices issued by the respondent 

Bank. In this respect, it was contended that 

the notices under Rule 8 were published in 

the Business Standard and Economic Times 

which were not leading newspapers having 

sufficient circulation in the locality 

concerned. Sri Khare argued that the two 

newspapers were generally read by a 

specific class of readers and were not liable 

to be recognised as newspapers having 

sufficient circulation in the locality. Sri 

Khare also drew the attention of the Court 

to the averments made in a supplementary 

affidavit to assert that the papers did not 

enjoy wide circulation. It was further 

contended that the respondent Bank had 

failed to prove that the possession notices 

had been duly affixed on the premises of the 

secured assets thus violating the mandatory 

provisions of Rule 8(1) and (2) of the 2002 

Rules.  
  
 6.  Countering the submissions, Sri 

Pathak, leaned Senior counsel appearing 
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for the respondent Bank, has submitted 

that as is evident from the recordal of 

facts by the DRAT, the petitioners did not 

dispute that the notice under Section 13(2) 

of the 2002 Act despite being duly served 

was not responded to. Sri Pathak has 

sought to highlight the fact that despite 

the Bank having brought on record 

evidence of due service of the notice 

under Section 13(2) of the Act as well as 

those under Rule 8, these aspects were 

neither denied nor the averments made in 

that respect controverted by the 

petitioners. Sri Pathak has further 

submitted that the DRT committed a gross 

illegality in setting aside the notice under 

Section 13(2) of the 2002 Act dated 19 

April 2017 when that did not even form 

subject matter of challenge in the 

Securitisation Application preferred by 

the petitioners. Sri Pathak has further 

highlighted and underlined the fact that 

the petitioners had conceded the due 

service of the possession notices and 

consequently it was not permissible for 

them to contend before this Court that the 

provisions of Rule 8 had not been 

complied with.  
  
 7.  Turning to the contentions as 

urged on behalf of the petitioners of a 

prior notice being issued before the taking 

of possession, Sri Pathak submitted that 

the decision in Krishnegowda pales into 

insignificance in light of the subsequent 

judgments rendered by the Supreme Court 

in Nobel Kumar and Hindon Forge 

Private Limited and another Vs. State 

of U.P.3 Sri Pathak contends that once the 

statutory period prescribed under Section 

13(2) comes to an end or when the Bank 

has decided and rejected the objections, if 

any, preferred by the debtor which ever be 

later, it is open to the secured creditor to 

take possession of the secured assets 

complying with the provisions made in 

Rule 8. Sri Pathak submits that neither 

Section 13(4) of the 2002 Act nor Rule 8 

of the 2002 Rules contemplates or 

envisages a prior notice being given 

apprising the debtors of the proposed date 

of taking of possession. Sri Pathak has 

consequently urged that the order of the 

DRAT is liable to be upheld and the 

instant writ petition dismissed. It is these 

rival submissions which consequently fall 

for determination.  
  
 8.  The principal and underlying 

theme of the contention addressed by the 

petitioners with respect to a prior notice 

appears to be a perceived requirement in 

law of a notice being issued after the 

expiry of 60 days of the Section 13(2) 

notice and the taking over of possession 

under Section 13(4). As noticed above, 

the petitioners have sought to canvass that 

before the taking of possession under 

Section 13(4), the secured creditor is 

obliged to apprise the debtor of its intent 

and the date of taking over possession. 

This submission rests entirely on the 

decision of the Karnataka High Court 

rendered in Krishnegowda. In 

Krishnegowda, their Lordships took the 

view that the debtor must be informed and 

intimated of the intent of taking over 

possession. This prior notice was 

considered as a requirement flowing from 

a construction of Rule 8 on the basis of 

which their Lordships held that the 

borrowers would be enabled to discharge 

the liability of the secured creditor. It was 

in that backdrop that Krishnegowda held 

that before initiating action under Section 

13(4), the issuance of a notice under Rule 

8 had to be complied with by indicating 

the date on which possession of the 

properties would be taken from the 

borrower by the secured creditor. This 
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Court, with due respect, finds itself unable 

to sustain or follow the line of reasoning 

as adopted for the following reasons.  

  
 9.  In terms of Section 13(2) of the 

2002 Act, the secured creditor is required 

to place the borrower on notice of his 

liability to discharge the outstanding in an 

account which has been classified as a 

non performing asset. In case the 

borrower fails to comply with that 

demand within 60 days from the date of 

the notice, the secured creditor becomes 

legally entitled to exercise all or any of 

the rights enumerated in sub-section (4) of 

Section 13. The taking of possession of 

the secured assets including the right 

transfer it by way of lease, assignment or 

sale is one of the measures specified in 

sub-section (4). The Legislature by virtue 

of Amending Act 1 of 2013 had inserted 

Sub-section (3A) enjoining the secured 

creditor to consider and decide any 

representation or objection that the 

borrower may chooses to make in respect 

of the notice issued under Section 13(2). 

This legislative amendment was 

principally introduced in light of the 

decision rendered by the Supreme Court 

in Mardia Chemicals Ltd. Vs. Union of 

India 4. If one bears in mind the various 

stages of the proceedings under Section 

13 of the Act, it is manifest that the action 

of enforcement of a security interest 

created in favour of the creditor 

commences with the notice issued under 

Section 13(2). The statute constructs a 

window of 60 days within which a 

borrower is entitled to respond to the 

notice and show cause why he is not 

liable to pay the amounts as claimed by 

the secured creditor. By virtue of the 

provisions made in sub-section (3A), the 

representation or objection that may be 

chosen to be made has to necessarily be 

decided by the secured creditor and a 

decision thereon communicated within a 

period of 15 days from the receipt of such 

representation or objection. The secured 

creditor is statutorily empowered to take 

recourse to one or more of the measures 

specified in Sub-section (4) only 

thereafter. The provisions of sub-section 

(4) come into play and the secured 

creditor is empowered to enforce the 

measures specified therein only when a 

debtor fails to discharge his liability in 

full or where the representation or 

objection made has come to be rejected. It 

is therefore evident that upon the expiry 

of 60 days from the date of the notice 

under Section 13(2) and once the 

objections, if any, preferred under sub-

section (3A) have been rejected, the 

statute in unambiguous terms empowers 

the secured creditor to take possession.  
  
 10.  The taking of possession is 

governed by the provisions made in Rule 

8 of the 2002 Rules. Rule 8(1) prescribes 

that the authorised officer shall take 

possession by delivery of a possession 

notice prepared in accordance with the 

format prescribed in Appendix IV. The 

possession notice prescribed in Appendix 

IV carries the recital of the fact that 

despite the expiry of 60 days of the notice 

under Section 13(2), the borrower has 

failed to repay the amount. It also records 

the consequential fact of the authorised 

officer having taken possession of the 

secured assets in exercise of powers 

conferred under Section 13(4). On a 

conjoint reading of Section 13 and Rule 8, 

it is therefore, manifest and abundantly 

clear that no notice is envisaged in law to 

intervene the Section 13(2) notice and the 

possession notice issued under Rule 8(1). 

This is evident from a plain construct of 

the scheme of the 2002 Act when it 
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empowers the creditor to enforce a 

measure specified in sub-section (4) upon 

a failure of the borrower to discharge the 

liability. The borrower, it becomes 

relevant to note, is already made aware by 

the statute of the measures which are 

likely to be enforced in case he fails to 

discharge the liability within 60 days of 

the notice under Section 13(2) or where 

the objections, if any, preferred against 

that notice come to be rejected and a 

decision thereon communicated to him. 

On a plain reading of the provisions of the 

2002 Act, therefore, this Court finds no 

requirement or obligation on the creditor 

to intimate the borrower of the proposed 

date of taking of possession. The Division 

Bench in Krishnegowda appears to have 

found the imperative of a prior notice 

being issued in order to provide an 

opportunity to the borrower to discharge 

the liability of the secured creditor. 

However, in the considered view of this 

Court, the view so taken clearly misses 

the point that the Section 13(2) notice has 

already apprised the borrower of the 

obligation to discharge the liability as 

claimed by the secured creditor. It is only 

consequent to a failure on his part to 

discharge the liability or where his 

objections are considered and rejected 

that the provisions of Section 13 (4) are 

attracted. The statute, neither on its plain 

language nor in its intendment, 

contemplates a further notice intervening 

those issued under sub sections (2) and 

(4) of Section 13. Regard must also be 

had to the fact that the notice under Rule 

8 itself is the repository and evidence of 

possession having been taken.  
  
 11.  In Noble Kumar, the Supreme 

Court was called upon to consider the 

validity of a decision rendered by the 

Madras High Court which had held that 

the guarantor must make an attempt to 

take possession of the asset under Section 

13(4) before invoking the provisions of 

Section 14 of the 2002 Act. Dealing with 

the correctness of that view the Supreme 

Court made the following pertinent 

observations:  

  
  "26. It is in the above-

mentioned background of the legal frame 

of Sections 13 and 14, we are required to 

examine the correctness of the 

conclusions recorded by the High Court. 

Having regard to the scheme of Sections 

13 and 14 and the object of the enactment, 

we do not see any warrant to record the 

conclusion that it is only after making an 

unsuccessful attempt to take possession of 

the secured asset, a secured creditor can 

approach the Magistrate. No doubt that a 

secured creditor may initially resort to the 

procedure under Section 13(4) and on 

facing resistance, he may still approach 

the Magistrate under Section 14. But, it is 

not mandatory for the secured creditor to 

make attempt to obtain possession on his 

own before approaching the Magistrate 

under Section 14. The submission that 

such a construction would deprive the 

borrower of a remedy under Section 17 is 

rooted in a misconception of the scope of 

Section 17.  

  
  27. The "appeal" under Section 

17 is available to the borrower against any 

measure taken under Section 13(4). 

Taking possession of the secured asset is 

only one of the measures that can be taken 

by the secured creditor. Depending upon 

the nature of the secured asset and the 

terms and conditions of the security 

agreement, measures other than taking the 

possession of the secured asset are 

possible under Section 13(4). Alienating 

the asset either by lease or sale etc. and 
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appointing a person to manage the 

secured asset are some of those possible 

measures. On the other hand, Section 14 

authorises the Magistrate only to take 

possession of the property and forward 

the asset along with the connected 

documents to the borrower. Therefore, the 

borrower is always entitled to prefer an 

"appeal" 15 under Section 17 after the 

possession of the secured asset is handed 

over to the secured creditor. Section 

13(4)(a) declares that the secured creditor 

may take possession of the secured assets. 

It does not specify whether such a 

possession is to be obtained directly by 

the secured creditor or by resorting to the 

procedure under Section 14. We are of the 

opinion that by whatever manner the 

secured creditor obtains possession either 

through the process contemplated under 

Section 14 or without resorting to such a 

process obtaining of the possession of a 

secured asset is always a measure against 

which a remedy under Section 17 is 

available."  
  
 12.  Dealing with the provisions 

comprised in Rule 8, it held as follows:-  

  
  "35. Therefore, there is no 

justification for the conclusion that the 

receiver appointed by the Magistrate is 

also required to follow Rule 8 of the 

Security Interest (Enforcement) Rules, 

2002. The procedure to be followed by 

the receiver is otherwise regulated by law. 

Rule 8 provides for the procedure to be 

followed by secured creditor taking 

possession of the secured asset without 

the intervention of Court. Such a process 

was unknown prior to the SARFAESI 

Act. So, specific provision is made under 

Rule 8 to ensure transparency in taking 

such possession. We do not see any 

conflict between different procedures 

prescribed by law for taking possession of 

the secured asset. The finding of the High 

Court in our view is unsustainable.  
  36. Thus, there will be three 

methods for the secured creditor to take 

possession of the secured assets:  
  36.1 (i) The first method would 

be where the secured creditor gives the 

requisite notice under Rule 8(1) and 

where he does not meet with any 

resistance. In that case, the authorised 

officer will proceed to take steps as 

stipulated under Rule 8(2) onwards to 

take possession and thereafter for sale of 

the secured assets to realise the amounts 

that are claimed by the secured creditor.  
  36.2 (ii) The second situation 

will arise where the secured creditor 

meets with resistance from the borrower 

after the notice under Rule 8(1) is given. 

In that case he will take recourse to the 

mechanism provided under Section 14 of 

the Act viz. making application to the 

Magistrate. The Magistrate will scrutinize 

the application as provided in Section 14, 

and then if satisfied, appoint an officer 

subordinate to him as provided under 

Section 14 (1)(A) to take possession of 

the assets and documents. For that 

purpose the Magistrate may authorise the 

officer concerned to use such force as 

may be necessary. After the possession is 

taken the assets and documents will be 

forwarded to the secured creditor.  
  36.3 (iii) The third situation will 

be one where the secured creditor 

approaches the Magistrate concerned 

directly under Section 14 of the Act. The 

Magistrate will thereafter scrutinize the 

application as provided in Section 14, and 

then if satisfied, authorise a subordinate 

officer to take possession of the assets and 

documents and forwards them to the 

secured creditor as under Clause (ii) 

above.  
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  36.4. In any of the three 

situations, after the possession is handed 

over to the secured creditor, the 

subsequent specified provisions of Rule 8 

concerning the preservation, valuation 

and sale of the secured assets,, and other 

subsequent rules from the Security 

Interest (Enforcement) rules, 2002, shall 

apply."  
  
 13.  As is evident from the 

construction of Rule 8 as expounded by 

the Supreme Court in Noble Kumar, the 

provisions of that Rule itself embody the 

procedure to be followed by a secured 

creditor seeking to take possession 

without the intervention of the Court. It is 

therefore evident that a possession notice 

effected in accordance with the provisions 

of Rules 8(1) and (2) is sufficient 

evidence in itself of possession having 

been taken by the creditor. The act of 

taking over of possession in terms of the 

statutory provisions made in the 2002 Act 

and the 2002 Rules is complete the 

moment the possession notice is delivered 

and published in accordance therewith. It 

is therefore, clear that no obligation, 

statutory or otherwise, stands placed upon 

the creditor to apprise the borrower of its 

intent of taking possession. As this Court 

reads Section 13 and Rule 8, it finds no 

scope for introducing the concept of a 

notice evidencing an intent of taking 

possession or apprising the borrower of 

the proposed date of taking over of 

possession.  
  
 14.  Regard must also be had to the 

fact that possession under the 2002 Act 

can be both constructive as well as actual. 

A Full Bench of this Court in NCML 

Industries Ltd Vs. Debt Recovery 

Tribunal5 had taken the view that 

possession under the provisions of the 

2002 Act has to necessarily be recognised 

as actual physical possession. The 

correctness of that decision fell for 

consideration before the Supreme Court 

in Hindon Forge. Dealing with the issues 

raised, the Supreme Court held as under:-  
  
  "25. When we come to Section 

13(4)(a), what is clear is that the mode of 

taking possession of the secured assets of 

the borrower is specified by Rule 8. 

Under Section 38 of the Act, the Central 

Government may make Rules to carry out 

the provisions of the Act. One such Rule 

is Rule 8. Rule 8(1) makes it clear that 

"the authorised officer shall take or cause 

to be taken possession". The expression 

"cause to be taken" only means that the 

authorised officer need not himself take 

possession, but may, for example, appoint 

an agent to do so. What is important is 

that such taking of possession is effected 

Under Sub-rule (1) of Rule 8 by 

delivering a possession notice prepared in 

accordance with Appendix IV of the 2002 

Rules, and by affixing such notice on the 

outer door or other conspicuous place of 

the property concerned. Under Sub-rule 

(2), such notice shall also be published 

within 7 days from the date of such taking 

of possession in two leading newspapers, 

one in the vernacular language having 

sufficient circulation in the locality. This 

is for the reason that when we come to 

Appendix IV, the borrower in particular, 

and the public in general is cautioned by 

the said possession notice not to deal with 

the property as possession of the said 

property has been taken. This is for the 

reason that, from this stage on, the 

secured asset is liable to be sold to realise 

the debt owed, and title in the asset 

divested from the borrower and complete 

title given to the purchaser, as is 

mentioned in Section 13(6) of the Act. 
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There is, thus, a radical change in the 

borrower dealing with the secured asset 

from this stage. At the stage of a Section 

13(2) notice, Section 13(13) interdicts the 

borrower from transferring the secured 

asset (otherwise than in the ordinary 

course of his business) without prior 

written consent of the secured creditor. 

But once a possession notice is given 

Under Rule 8(1) and 8(2) by the secured 

creditor to the borrower, the borrower 

cannot deal with the secured asset at all as 

all further steps to realise the same are to 

be taken by the secured creditor under the 

2002 Rules.  
  26. Section 19, which is 

strongly relied upon by Shri Ranjit 

Kumar, also makes it clear that 

compensation is receivable Under Section 

19 only when possession of secured assets 

is not in accordance with the provision of 

this Act and Rules made thereunder. The 

scheme of Section 13(4) read with Rule 

8(1) therefore makes it clear that the 

delivery of a possession notice together 

with affixation on the property and 

publication is one mode of taking 

"possession" Under Section 13(4). This 

being the case, it is clear that Section 

13(6) kicks in as soon as this is done as 

the expression used in Section 13(6) is 

"after taking possession". Also, it is clear 

that Rule 8(5) to 8(8) also kick in as soon 

as "possession" is taken Under Rule 8(1) 

and 8(2). The statutory scheme, therefore, 

in the present case is that once possession 

is taken Under Rule 8(1) and 8(2) read 

with Section 13(4)(a), Section 17 gets 

attracted, as this is one of the measures 

referred to in Section 13 that has been 

taken by the secured creditor under 

Chapter III."  
  
 15.  As is evident from the extracts 

of the decision in Hindon Forge 

reproduced herein above, the delivery of a 

possession notice together with its 

affixation on the property and its 

publication was recognised as one of the 

modes of taking of possession under 

Section 13(4). Dealing further with the 

nature of possession contemplated under 

the Act, their Lordships held as under:-  
  
  "32. Another argument that was 

raised by learned senior Counsel for the 

Respondents is that the taking of 

possession under Section 13(4)(a) must 

mean actual physical possession or 

otherwise, no transfer by way of lease can 

be made as possession of the secured 

asset would continue to be with the 

borrower when only symbolic possession 

is taken. This argument also must be 

rejected for the reason that what is 

referred to in Section 13(4)(a) is the right 

to transfer by way of lease for realising 

the secured asset. One way of realising 

the secured asset is when physical 

possession is taken over and a lease of the 

same is made to a third party. When 

possession is taken under Rule 8(1) and 

8(2), the asset can be realised by way of 

assignment or sale, as has been held by us 

hereinabove. This being the case, it is 

clear that the right to transfer could be by 

way of lease, assignment or sale, 

depending upon which mode of transfer 

the secured creditor chooses for realising 

the secured asset. Also, the right to 

transfer by way of assignment or sale can 

only be exercised in accordance with 

Rules 8 and 9 of the 2002 Rules which 

require various pre-conditions to be met 

before sale or assignment can be effected. 

Equally, transfer by way of lease can be 

done in future in cases where actual 

physical possession is taken of the 

secured asset after possession is taken 

under Rule 8(1) and 8(2) at a future point 
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in time. If no such actual physical 

possession is taken, the right to transfer 

by way of assignment or sale for realising 

the secured asset continues. This 

argument must also, therefore, be 

rejected."  
  
 16.  It was further observed:-  

  
  "35. We now come to some of 

the decisions of this Court. In Transcore 

v. Union of India and Anr., (2008) 1 

SCC 125, this Court formulated the 

question which arose before it as follows:  
  "1. A short question of public 

importance arises for determination, 

namely, whether withdrawal of OA in 

terms of the first proviso to Section 19(1) 

of the DRT Act, 1993 (inserted by 

amending Act 30 of 2004) is a condition 

precedent to taking recourse to the 

Securitisation and Reconstruction of 

Financial Assets and Enforcement of 

Security Interest Act, 2002 ("the NPA 

Act", for short)."  
  To this, the answer given is in 

paragraph 69, which is as follows:  
  "69. For the above reasons, we 

hold that withdrawal of the OA pending 

before DRT under the DRT Act is not a 

precondition for taking recourse to the 

NPA Act. It is for the bank/FI to exercise 

its discretion as to cases in which it may 

apply for leave and in cases where they 

may not apply for leave to withdraw. We 

do not wish to spell out those 

circumstances because the said first 

proviso to Section 19(1) is an enabling 

provision, which provision may deal with 

myriad circumstances which we do not 

wish to spell out herein."  
  Thereafter, the Court went on to 

discuss whether recourse to take 

possession of secured assets of the 

borrower in terms of Section 13(4) of the 

Act would comprehend the power to take 

actual possession of immovable property. 

In the discussion on this point in 

paragraph 71 of the judgment, learned 

Counsel on behalf of the borrowers made 

an extreme submission which was that the 

borrower who is in possession of 

immovable property cannot be physically 

dispossessed at the time of issuing the 

notice under Section 13(4) of the Act so 

as to defeat adjudication of his claim by 

the Debts Recovery Tribunal Under 

Section 17 of the Act and that therefore, 

physical possession can only be taken 

after the sale is confirmed in terms of 

Rule 9(9) of the 2002 Rules. This 

submission was rejected by stating that 

the word "possession" is a relative 

concept and that the dichotomy between 

symbolic and physical possession does 

not find place under the Act. Having said 

this, the Court went on to examine the 

2002 Rules and held:  
  "74. ... Thus, Rule 8 deals with 

the stage anterior to the issuance of sale 

certificate and delivery of possession 

Under Rule 9. Till the time of issuance of 

sale certificate, the authorised officer is 

like a Court Receiver Under Order 40 

Rule 1 Code of Civil Procedure. The 

Court Receiver can take symbolic 

possession and in appropriate cases where 

the Court Receiver finds that a third-party 

interest is likely to be created overnight, 

he can take actual possession even prior 

to the decree. The authorised officer 

Under Rule 8 has greater powers than 

even a Court Receiver as security interest 

in the property is already created in 

favour of the banks/FIs. That interest 

needs to be protected. Therefore, Rule 8 

provides that till issuance of the sale 

certificate Under Rule 9, the authorised 

officer shall take such steps as he deems 

fit to preserve the secured asset. It is well 
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settled that third-party interests are 

created overnight and in very many cases 

those third parties take up the defence of 

being a bona fide purchaser for value 

without notice. It is these types of 

disputes which are sought to be avoided 

by Rule 8 read with Rule 9 of the 2002 

Rules. In the circumstances, the drawing 

of dichotomy between symbolic and 

actual possession does not find place in 

the scheme of the NPA Act read with the 

2002 Rules."  
  If the whole of paragraph 74 is 

read together with the extracted passage, 

it becomes clear that what is referred to in 

the extracted passage is the procedure 

provided by Rule 8(3). It is clear that the 

authorised officer's powers, once 

possession is taken under Rule 8(3), 

include taking of steps for preservation 

and protection of the secured assets which 

is referred to in the extracted portion. 

Thus, the final conclusion by the Bench, 

though general in nature, is really 

referable to possession that is taken under 

Rule 8(3) of the 2002 Rules. Whether 

possession taken under Rule 8(1) and 8(2) 

is called symbolic possession or statutory 

possession, the fact remains that Rule 8(1) 

and Rule 8(2) specifically provide for a 

particular mode of possession taken under 

Section 13(4)(a) of the Act. This cannot 

be wished away by an observation made 

by this Court in a completely different 

context in order to repel an extreme 

argument. This Court was only of the 

opinion that the extreme argument made, 

as reflected in paragraph 71 of the 

judgment, would have to be rejected. This 

judgment therefore does not deal with the 

problem before us: namely, whether a 

Section 17(1) application is maintainable 

once possession has been taken in the 

manner specified Under Rule 8(1) of the 

2002 Rules.  

  37. In Canara Bank v. M. 

Amarender Reddy and Anr., (2017) 4 

SCC 735, this Court after referring to 

Mathew Varghese v. M. Amritha 

Kumar and Ors., (2014) 5 SCC 610, 

which held that the 30-day period 

mentioned Under Rule 8(6) is mandatory, 

then held:  
  "14. The secured creditor, after 

it decides to proceed with the sale of 

secured asset consequent to taking over 

possession (symbolic or physical as the 

case may be), is no doubt required to give 

a notice of 30 days for sale of the 

immovable asset as per Sub-rule (6) of 

Rule 8. However, there is nothing in the 

Rules, either express or implied, to take 

the view that a public notice Under Sub-

rule (6) of Rule 8 must be issued only 

after the expiry of 30 days from issuance 

of individual notice by the authorised 

officer to the borrower about the intention 

to sell the immovable secured asset. In 

other words, it is permissible to 

simultaneously issue notice to the 

borrower about the intention to sell the 

secured assets and also to issue a public 

notice for sale of such secured asset by 

inviting tenders from the public or by 

holding public auction. The only 

restriction is to give thirty days' time gap 

between such notice and the date of sale 

of the immovable secured asset."  
  Though there was no focused 

argument on the controversy before us, 

this Court did recognise that possession 

may be taken over Under Rule 8 either 

symbolically or physically, making it 

clear that two separate modes for taking 

possession are provided for Under Rule 8.  
  38. Similarly, in ITC Limited v. 

Blue Coast Hotels Ltd. and Ors. AIR 

2018 SC 3063, this Court held:  
  "43. As noticed earlier, the 

creditor took over symbolic possession of 
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the property on 20.06.2013. Thereupon, it 

transferred the property to the sole bidder 

ITC and issued a sale certificate for Rs. 

515,44,01,000/- on 25.02.2015. On the 

same day, i.e., 25.02.2015, the creditor 

applied for taking physical possession of the 

secured assets Under Section 14 of the Act.  
  44. According to the debtor, since 

Section 14 provides that an application for 

taking possession may be made by a 

secured creditor, and the creditor having 

ceased to be a secured creditor after the 

confirmation of sale in favour of the auction 

purchaser, was not entitled to maintain the 

application. Consequently, therefore, the 

order of the District Magistrate directing 

delivery of possession is a void order. This 

submission found favour with the High 

Court that held that the creditor having 

transferred the secured assets to the auction 

purchaser ceased to be a secured creditor 

and could not apply for possession. The 

High Court held that the Act does not 

contemplate taking over of symbolic 

possession and therefore the creditor could 

not have transferred the secured assets to the 

auction purchaser. In any case, since ITC 

Ltd. was the purchaser of such property, it 

could only take recourse to the ordinary law 

for recovering physical possession.  
  45. We find nothing in the 

provisions of the Act that renders taking over 

of symbolic possession illegal. This is a well-

known device in law. In fact, this Court has, 

although in a different context, held in M.V.S. 

Manikayala Rao v. M. Narasimhaswami AIR 

1966 SC 470] that the delivery of symbolic 

possession amounted to an interruption of 

adverse possession of a party and the period of 

limitation for the application of Article of the 

Limitation Act would start from such date of 

the delivery."  
  
 17.  Their Lordships then proceeded 

to notice the amendments introduced in 

Rule 8 by way of a Notification dated 17 

October 2018 to hold that the legislative 

amendments clarified that possession can 

be both constructive or physical. The 

view taken by the Full Bench of this 

Court in NCML Industries was 

consequently set aside. It must be borne in 

mind that the concept of symbolic or 

constructive possession was recognised as 

being an existing facet and legally 

accepted device to disrupt the possession 

of the debtor. This was so recognised in 

the earlier decisions rendered by the 

Supreme Court and noticed in Hindon 

Forge. The view of the Full Bench of this 

Court in NCML Industries of the 2002 

Act envisaging only actual physical 

possession was overruled. The concept of 

symbolic possession would consequently 

be liable to be recognised as being an 

integral component of the 2002 Act 

existing independently of the clarificatory 

amendments introduced in 2018. It 

therefore follows that once the possession 

under Section 13(4) can be both symbolic 

or actual, the need of a prior notice as 

canvassed on behalf of the petitioners 

here is clearly untenable. It may only be 

additionally noted that the view taken in 

Krishnegowda has neither been affirmed 

nor the procedure enunciated therein 

recognised in either Noble Kumar or 

Hindon Forge. The Court consequently 

finds itself unable to sustain the line of 

submission addressed on behalf of the 

petitioners on this issue. The contention 

stands rejected.  
  
 18.  The Court then turns to the 

correctness of the contention addressed 

with respect to the possession notices 

issued under Rule 8. At the very outset, it 

must be underlined that the DRAT in its 

impugned order has categorically 

recorded that the petitioners did not deny 
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the receipt, publication and affixation of 

the possession notices. It has specifically 

dealt with the mode and manner of 

publication and affixation in paragraph 10 

of its order assailed in this petition. The 

recitals as appearing in paragraph 10 of 

the impugned order have not been 

questioned by the petitioners either in the 

writ petition or by learned counsel 

appearing on their behalf in his oral 

submissions. It was also not denied before 

this Court that the materials brought on 

record by the respondent Bank before the 

Debt Recovery Tribunal as well as the 

DRAT evidencing a compliance with the 

provisions of Rule 8 were not 

controverted or denied by the petitioners. 

Sri Khare, while candidly admitting the 

receipt of notices under Rule 8, sought to 

explain the concession made before the 

DRAT stating that notwithstanding the 

same, the petitioners were entitled to 

assail the notices on the ground of being 

non compliant with the provisions made 

in that Rule.  
  
 19.  Insofar as the question of 

affixation of the possession notices is 

concerned Sri Khare drew the attention of 

the Court to the averments made in 

paragraph 32 of the writ petition. In that 

paragraph, the petitioners assert that 

affixation has not been proved as only a 

few photographs were annexed. 

According to the petitioners, it was 

incumbent upon the respondent Bank to 

further disclose the details of the persons 

appearing in the photographs as well as to 

place on the record their individual 

statement with regard to service. Suffice it 

to note that the respondent Bank had duly 

brought on record the possession notices 

which were affixed on the premises of the 

secured assets. These notices have been 

enclosed by the petitioners themselves 

along with the writ petition. However, and 

at the cost of repetition, it becomes 

necessary to observe that although all 

these details were brought on record 

before the DRT as well as the DRAT, the 

petitioners neither controverted nor 

questioned the same. The Court deems it 

apposite to also note that although in the 

Securitisation Application, it was alleged 

that the notices had not been served upon 

the petitioners, before the DRAT the 

receipt and affixation of the possession 

notices was conceded. Once the 

petitioners chose not to deny the receipt 

and affixation of these notices, there was 

no obligation on the Bank to further prove 

and establish a fact on which there was no 

dispute. In view thereof, and once the 

receipt, publication and affixation of the 

possession notices was admitted or to put 

it differently not denied by the petitioners, 

there was no obligation on the respondent 

Bank to prove affixation by way of 

further visual or documentary evidence.  
  
 20.  The submission with respect to 

the possession notices being published in 

the Business Standard and Economic 

Times is also noticed only to be rejected. 

Suffice it to note that in the 

supplementary affidavit, it is asserted that 

the English version of the Business 

Standard has a circulation of 7954 and its 

Hindi version of 2858. Similar allegations 

have been made with regard to its edition 

in circulation in Noida, Meerut and 

Gujarat. This information is derived by 

the deponent of that affidavit ".....as per 

information available on the website". 

There is no disclosure of the details of the 

website from which these figures have 

been derived. Insofar as the averments 

made in paragraphs 5 and 6 are concerned 

although certain figures have been 

disclosed, the source from which these 
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figures were collated are not even 

mentioned. The assertions made in 

paragraphs 4, 5 and 6 of this affidavit 

have been sworn on personal knowledge 

and as per the deponent "on the basis of 

information available on website, having 

link of the Business Standard" as stated in 

paragraph 7 of that affidavit. It is thus 

evident that the assertions made in this 

affidavit are devoid of material particulars 

and remain unsubstantiated. The Court 

consequently finds itself unable to either 

countenance or accept the submissions 

addressed in this regard.  
  
 21.  On an overall conspectus of the 

aforesaid facts, this Court is of the 

considered view that the instant writ petition 

lacks merit and that the challenge to the 

impugned order must necessarily fail.  

  
 22.  The writ petition is consequently 

dismissed.  
---------- 
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(Delivered by Hon’ble Saral Srivastava, J.) 

 

 1.  Heard learned counsel for the 

parties. 

  
 2.  The issue involved in the bunch 

of petition is as to whether a stranger or 

third party can be said to be an aggrieved 

person by an order passed by competent 

authority in a proceeding under Section 

47-A of the Indian Stamp Act, 1899 

(hereinafter referred to as 'Act, 1899') and 

has locus- standi to maintain an 

application under Section 57 of the Act, 

1899 in the context of word 'otherwise 

coming to its notice' used in Section 57 

(1) of the Act, 1899, and on such an 

application being filed, whether the Chief 

Controlling Revenue Authority is under 

obligation to make reference to the High 

Court. 

  
 3.  For the convenience, the facts are 

delineated from Writ - C No. 16942 of 

2019. 
  
 4.  The case of the petitioner is that 

he is the owner and in possession of 

Khasra No.2765 (1 bigha 3 biswa), 2767 

(6 bigha 1 biswa and 1 kothi), 2768 (3 

biswa), 2769 (4 biswa), 2770 (3 bigha 5 

biswa) in total 10 bigha and 17 biswa or 

27439.65 square meters of land. One Mr. 

Deep Chand Jain, Vijai Kumar Jain (S/o 

Deep Chand Jain), Gopi Chand Jain and 

Akshay Kumar Jain (S/o Gopi Chand 

Jain) also had share in the aforesaid 

khasra. According to the petitioner, a 

family settlement was entered into 

between the parties on 08.05.1977 in 

which 7941.06 square meter of the land in 

the south came to the share of Deep 

Chand Jain, Vijay Kumar Jain, Gopi 

Chand Jain, and Akshay Kumar Jain. 

After the death of Deep Chand Jain and 

Vijay Kumar Jain, the aforesaid portion 

was inherited by Smt. Vaishalya Jain 

widow of late Vijay Kumar Jain and his 

sons Atul Kumar and Sanjay Jain. The 

petitioner was given 19498.60 square 

meter in the north of the aforesaid khasra 

as per the settlement. 
  
 5.  The further case of the petitioner is 

that Smt. Vaishalya Jain and her son after long 

span of time of family settlement expressed 

their desire that they are entitled to more share 

in the aforesaid plots and Smt. Vaishalya Jain 

and Sanjay Jain illegally without having any 

title sold an area of 0.2386 hectare in favour of 

respondent no.3 Ravindra Kumar Tyagi by 

registered sale deed executed on 21.07.2015 

which in fact was given to the petitioner under 

family settlement deed dated 08.05.1977. 
  
 6.  From the pleadings in the writ 

petition, it appears that petitioner has 

obtained an exparte decree of injunction 

dated 28.04.2017 with respect to the land 

for which sale deed has been executed, 

and the said decree has been put in 

execution by filing Case No. 615 of 2015. 

  
 7.  It transpires from the record that a 

case No. 225 of 2017-18 (computerized 

No. D-2017115203148) was registered on 

the report of sub-Registrar dated 

11.11.2016 for deficiency of stamp duty 

against respondent no.3. The Assistant 

Collector (Stamp)/Collector (Stamp), 

Meerut determined the stamp deficiency 

at Rs.50,290/- by order dated 02.11.2018 

on the basis of report dated 21.12.2017 

submitted by Assistant Inspector General 

Registration, Meerut, . 

  
 8.  The respondent no.3 feeling 

aggrieved by order dated 02.11.2018 
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passed by Assistant Commissioner 

(Stamp), Meerut in Case No. 225 of 2017-

18 (computerized No. D-2017115203148) 

preferred statutory appeal before Deputy 

Commissioner (Stamp) Meerut Division, 

Meerut which was numbered as Case No. 

02385 of 2018 (computerized no. 

C201811000002385). 
  
 9.  The petitioner, though, was not a 

party before the Assistant Commissioner 

(Stamp), Meerut preferred statutory appeal 

No.C201911000000162 challenging the 

order dated 02.11.2018 in Case No. 225 of 

2017-18 (computerized No. D-

2017115203148) wherein he contended that 

respondent no.3 in collusion with 

respondents authorities have evaded huge 

stamp duty. The petitioner in the said appeal 

also preferred an application in the month of 

March, 2019 under Section 57 of the Act, 

1899 seeking reference to the High Court on 

the following questions:- 

   "1. क्ा जिलाजधकारी महोदय 

द्वारा जनधाचररत  जकच ल रेट अिंकन ९०००/- रुपये 

प्रजत वगच मीटर होने के पिात्  ब रजििर ार मेरठ 

को उ  े कम दर पर िाम्प की गड़ना करने का 

अजधकार प्राप्त हैं, या नही िं? 

  २. क्ा प्रश्नगत  िंपजत्त की दर 

जिलाजधकारी महोदय द्वारा जनधाचररत  जकच ल रेट के 

अनु ार ९०००/- प्रजत वगच मीटर होती हैं या नही िं? 

  ३. क्ा भूजम आबादी की होने व 

नगरपाजलका के ३५० मीटर पररजध के अिंदर होने 

के कारण शा नदेश के अनुपालन में आबादी 

की दर देय थी या नही िं? 

  ४. क्ा एक ही ज़मीन के दो अलग 

अलग दरोिं के गड़ना करके बैनाम जनष्पाजदत 

करके रजििर ार महोदय द्वारा तु्रजट की गयी हैं? 

  
 10.  According to petitioner, the land 

in question is an abadi land within the 

urban area and, therefore, stamp duty in 

respect of aforesaid land is chargeable @ Rs. 

9000 per square meter applicable to 

residential land whereas the stamp duty @ 

Rs. 8,000/- per square meter applicable to the 

agricultural land was paid by the respondent 

no.3. Thus, respondent no.3 has evaded huge 

stamp duty by paying the stamp duty 

applicable to the agriculture land treating the 

land in question as agriculture land. 
  
 11.  The appeal of the petitioner was 

connected with the appeal of respondent 

no.3 and both the appeals came to be 

decided by the Deputy Commissioner 

(Stamp), Meerut Division, Meerut by order 

dated 15.03.2019 whereby the appellate 

authority affirmed the order of the Assistant 

Commissioner (Stamp), Meerut and 

dismissed the appeal of the respondent no.3 

as well appeal of the petitioner. While 

dismissing the appeal of the petitioner, the 

appellate authority recorded a finding that 

application under Section 57 of the Act, 

1899 has been filed by the petitioner only 

for the purpose of delay in disposal of 

appeal and accordingly, the appellate 

authority has rejected the application dated 

13.03.2019/14.03.2019 of the petitioner 

under Section 57 of the Act, 1899. The 

appellate authority further held that though 

petitioner has contended in the appeal that 

the order of the Assistant Commissioner 

(Stamp), Meerut is against the settled 

principles of law and without application of 

judicial mind but the appellant/petitioner 

could not establish on record that the order 

of the Assistant Commissioner (Stamp), 

Meerut dated 02.11.2018 is not as per law. 

Accordingly, on merit also the appellate 

authority found that case of petitioner is not 

sustainable in law, and consequently, it 

dismissed the appeal of the petitioner. 
  
 12.  The petitioner in the present 

petition has challenged the order of the 

appellate authority dated 15.03.2019 only 
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to the extent by which his application 

under Section 57 of the Act, 1899 has 

been rejected which is also evident from 

the prayer made by the petitioner in the 

writ petition which is extracted herein 

below:- 
  
  "Issue a writ order or direction 

in nature of certiorari quashing the part 

of order dated 15.03.2019 where by the 

application under section 57 of the Indian 

Stamp Act, 1899 has been dismissed by 

respondent no.2 (Annexure-1)" 
  
 13.  Challenging the aforesaid order, 

learned counsel for the petitioner 

contends that appellate court has erred in 

law in rejecting the application of the 

petitioner on the ground that the petitioner 

in order to delay the disposal of appeal 

has filed the application under Section 57 

of the Act, 1899 without appreciating the 

facts on record which clearly establishes 

that it was a case of evasion of heavy 

stamp duty by the respondent no.3 and a 

clear case of reference under Section 57 

was made out, and therefore,the appellate 

authority was bound to refer the matter to 

the Chief Controlling Revenue Authority, 

who under Section 57 of the Act, 1899 

was under obligation to refer the 

questions framed in the said application to 

the High Court. 

  
 14.  He further submits that Section 

57 of the Act, 1899 envisages two modes 

to make reference. The first one is 

provided under Section 56(2) of the Act, 

1899 and second is by virtue of words 

'otherwise coming to its notice' used in 

Section 57(1) of the Act, 1899. According 

to the petitioner, he derives his locus to 

file application for reference from the 

words 'otherwise coming to its notice' in 

Section 57 (1) of the Act, 1899 and thus, 

he contends that anybody who finds a 

case of evasion of stamp duty can bring to 

the notice of Chief Controlling Revenue 

Authority by filing application under 

Section 57 of the Act, 1899, and once it 

has come to the notice of Chief 

Controlling Revenue Authority that there 

is evasion of stamp duty and there is 

substantial question of law, an obligation 

is imposed upon the Chief Revenue 

Controlling Authority to refer the matter 

to the High Court. Thus, the submission 

of learned counsel for the petitioner is that 

an application of petitioner under Section 

57 of the Act, 1899 was maintainable, and 

the appellate authority has erred in 

dismissing the application of petitioner 

under Section 57 of the Act, 1899. In 

support of his contention, learned counsel 

for the petitioner has placed reliance upon 

the judgement of this Court in the case of 

Akhlaq Vs. State of U.P. & Others 

2019(3) ADJ 378. 

  
 15.  Rebutting the aforesaid 

submission, learned Additional Chief 

Standing Counsel contends that petitioner 

is not an aggrieved person and as such he 

has no locus standi to file an application 

under Section 57 of the Act, 1899. 

According to him, the words 'otherwise 

coming to its notice' used in Section 57 

(1) of the Act connotes only those who 

are party to the proceeding meaning 

thereby that besides the State Authority, 

the person against whom stamp duty is 

imposed is also provided a remedy under 

Section 57 (1) of the Act, 1899 for 

reference of his case to the High Court if 

any substantial question of law is 

involved. He further submits that the 

words "otherwise coming to its notice' is 

to be interpreted in the context of the 

scheme of the Act and legislature has 

taken due care to protect the interest of 



1858                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

the State from evasion of stamp duty as 

right of appeal is also provided to the 

Government under Section 56(1-A) of the 

Act, 1899 and thus, the words "otherwise 

coming to its notice' cannot be stretched 

to an extent to bring within its compass 

the person who is not a party to lis. In 

support of his aforesaid submission, he 

has placed reliance upon the judgement of 

Apex Court in the case of Raymond Ltd. 

& Another Vs. State of Chhatisgarh and 

Others AIR 2007 SC 2854. 
  
 16.  He further submits that 

petitioner is not a bona fide litigant 

inasmuch as it is clear from the pleadings 

in the writ petition that petitioner has 

obtained some exparte injunction decree 

against respondent no.3, and to settle his 

personal score, he has preferred the 

appeal against the order dated 02.11.2018 

and filed application under Section 57 in 

the said appeal. He submits that it is 

settled principles of law that a person who 

is espousing a cause of public interest 

should not have any personal interest in 

espousing the said cause, and in the 

present case, it is evident from the 

pleadings in the writ petition that the 

petitioner has personal grievance against 

respondent no.3, therefore, the appeal as 

well as application under Section 57 of 

the Act, 1899 preferred by the petitioner 

was not bona fide and deserves to be 

dismissed on this ground also. 
  
 17.  I have considered the rival 

submissions of the parties and perused the 

record of the case. 
  
 18.  Before adverting to the rival 

submissions of the parties, it is pertinent 

to have glance at Sections 56 and 57 of 

the Act, 1899 which are extracted herein 

below:- 

  "56 Control of and statement 

of case to Chief Controlling Revenue 

Authority-(1) The powers exercisable by 

a Collector under Chapter IV and 

Chapter V and under clause (a) of the 

first proviso to section 26 shall in all 

cases be subject to the control of the Chief 

Controlling Revenue-authority. 
  (1-A) Notwithstanding anything 

contained in any other provisions of this 

Act, any person including the Government 

aggrieved by an order of the Collector 

under Chapter IV, Chapter V or under 

clause (a) of the first proviso to Section 

26 may, within sixty days from the date of 

receipt of such order, prefer an appeal 

against such order to the Chief 

Controlling Revenue Authority, who shall, 

after giving the parties a reasonable 

opportunity of being heard consider the 

case and pass such order thereon as he 

thinks just and proper and the order so 

passed shall be final: 
  Provided that no application for 

stay or recovery of any disputed amount 

of stamp duty including interest thereon 

or penalty shall be entertained unless the 

applicant has furnished satisfactory proof 

of the payment of not less than one-third 

of such disputed amount: 
  Provided further that where the 

Chief Controlling Revenue Authority passes 

an order for the stay of recovery of any 

stamp duty, interest thereon or penalty or 

for the stay of the operation of any order 

appealed against and such order results in 

the stay of recovery of any stamp duty, 

interest thereon or penalty, such stay order 

shall not remain in force for more than 

thirty days unless the appellant furnishes 

adequate security to the satisfaction of the 

Collector concerned for the payment of the 

outstanding amount]. 
  (2) If any Collector, acting 

under section 31, section 40 or section 41, 
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feels doubt as to the amount of duty with 

which any instrument is chargeable, he 

may draw up a statement of the case, and 

refer it, with his own opinion thereon, for 

the decision of the Chief Controlling 

Revenue-authority. 
  … 
  57. Statement of case by Chief 

Controlling Revenue-authority to High 

Court. -- (1) The Chief Controlling 

Revenue-authority may state any case 

referred to it under section 56, sub-

section (2), or otherwise coming to its 

notice, and refer such case, with its own 

opinion thereon, -- 
  [(a) if it arises in a State, to the 

High Court for that State; 
  [(b) if it arises in the Union 

territory of Delhi, to the High Court of 

Delhi; 
  [(c) if it arises in the Union 

territory of Arunachal Pradesh or 

Mizoram, to the Gauhati High Court (the 

High Court of Assam, Nagaland, 

Meghalaya, Manipur and Tripura)]; 
  (d) if it arises in the Union 

territory of the Andaman and Nicobar 

Islands, to the High Court at Calcutta; and 
  (e) if it arises in the Union 

territory of the [Lakshadweep], to the 

High Court of Kerala]; 
  (ee) if it arises in the Union 

territory of Chandigarh, to the High 

Court of Punjab and Haryana; 
  [(f) if it arises in the Union 

territory of Dadra and Nagar Haveli, to 

the High Court of Bombay.] 
  (2) Every such case shall be 

decided by not less than three Judges of 

the High Court 1*** to which it is 

referred, and in case of difference the 

opinion of the majority shall prevail." 
  
 19.  Section 56 (1-A) provides appeal 

by any person including the Government 

aggrieved by an order of the Collector 

under Chapter IV, Chapter V or under 

clause (a) of the first proviso to Section 

26 to the Chief Controlling Revenue 

Officer. Thus, the legislature has taken 

due care to safeguard the interest of the 

State in case of evasion of stamp duty by 

conferring the power of appeal upon the 

Government against the order of Collector 

under the chapter IV & V or clause (a) of 

first proviso to Section 26. 

  
 20.  Further, as per Section 56(2) if 

the Collector, acting under section 31, 

section 40 or section 41, feels doubt as to 

the amount of duty with which any 

instrument is chargeable, he may draw a 

statement of the case and refer it with his 

own opinion for the decision of Chief 

Controlling Revenue Authority. Thus, 

Section 56(2) postulates another mode of 

determination of the amount of duty 

chargeable on any instrument by Chief 

Controlling Revenue Authority in case of 

any doubt about the amount of duty 

chargeable on the said instrument. 
  
 21.  Section 57(1) envisages two 

modes when the Chief Controlling 

Revenue Authority can make reference to 

the High Court. Firstly, if any case is 

referred to him by the Collector under 

Section 56(2), and the secondly the cases 

which 'otherwise coming to its notice'. In 

the context of the present case, one of the 

pertinent question which arises for 

consideration is as to whether the appeal 

under Section 56(1-A) by the petitioner 

against the order dated 02.11.2018 passed 

by Assistant Commissioner (Stamp), 

Meerut in Case No. 225 of 2017-18 

(computerized No. D-2017115203148) 

was maintainable and if not, whether the 

application under Section 57 of the Act, 

1899 could be filed by the petitioner in an 



1860                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

appeal which was not maintainable on his 

behalf. 
  
 22.  To appreciate the question as to 

whether the appeal could be filed by the 

petitioner against the order of the 

Assistant Commissioner (Stamp), Meerut 

dated 02.11.2018, it would be useful to 

refer the judgement of the Apex Court in 

the case of Northern Plastics Ltd. Vs. 

Hindustan Photo Films MFG Co. Ltd. 

(1997) 4 SCC 452. In the said case, 

appellant (Northern Plastics Ltd.) was 

allowed by the order passed by the 

Assistant Collector of Customs, Bombay 

dated 05.06.1989 whereby he agreed with 

the notings made by the Assistant 

Collector of Customs, Bombay dated 

31.05.1989 recommending the release of 

the imported goods to the appellant on 

payment of full custom duty. The 

aforesaid order was challenged by one 

M/s Hindustan Photo Films MFG Co. Ltd. 

(hereinafter referred to as 'HPF') and also 

by Union of India in several legal 

proceedings. However, having not 

succeeded in those proceedings, HPF and 

Union of India preferred separate appeals 

challenging the order dated 05.06.1989 

passed by the Assistant Collector of 

Customs, Bombay before the Customs, 

Excise and Gold (Control) Appellate 

Tribunal (hereinafter referred to as 

'CEGAT') under Section 129-A of the 

Customs Act, 1962 (hereinafter referred 

to as 'Act, 1962'). The CEGAT held the 

appeals preferred by the HPF as well as 

Union of India not maintainable on the 

ground that they do not fall within the 

ambit of words 'any person aggrieved' 

used in Section 129-A of the Act, 1962, 

and consequently, it dismissed both the 

appeals. The HPF as well as Union of 

India preferred two writ petitions against 

the order of CEGAT dismissing the 

appeal, and the High Court allowed the 

writ petition of HPF as well as Union of 

India holding that appeal on behalf of 

HPF as well as Union of India was 

maintainable. 
  
 23. Feeling aggrieved by the 

judgement of the High Court in the two 

writ petitions, the appellant (Northern 

Plastics Ltd.) preferred Special Leave 

Petition before the Apex Court. The Apex 

Court after considering the scheme of the 

Act, 1962 affirmed the order passed by 

the CEGAT holding appeal of Union of 

India and the HPF not maintainable. The 

Apex Court also held that principle 

underlying in respect of concept of locus 

standi in public interest litigation filed 

before Apex Court under Article 32 of 

Constitution of India or under Article 226 

of Constitution of India before High Court 

cannot be imported for deciding the right 

of appeal under the statutory provisions 

contained in the Customs Act, 1962. The 

Apex Court further held that only those 

permitted by the statute to prefer appeal 

can exercise the right of appeal subject to 

the conditions regarding filing of such 

appeals. Paragraphs 8 and 9 of the 

aforesaid judgement are being extracted 

herein below:- 
  
  "8. At the outset it must be kept 

in view that appeal is a creature of 

statute. The right to appeal has to be 

exercised by persons permitted by the 

statute to prefer appeals subject to the 

conditions regarding the filing of such 

appeals. We may in this connection 

usefully refer to a decision of four learned 

judge of this Court in the case of The 

Anant Mills Co. Ltd. etc. etc. v. State of 

Gujarat & others etc. etc. [AIR 1975 SC 

1234 = (1975) 2 SCC 175]. In that case 

Khanna, J., speaking for the Court had to 
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consider the question whether the 

provision of statutory appeal as per 

Section 406(2)(e) of the Bombay 

Provincial Municipal Corporation Act, 

1949 which required the appellant to 

deposit the disputed amount of tax before 

appeal could be entertained could be said 

to be in any way violative of Article 14 of 

the Constitution of India. Repelling the 

aforesaid challenge to the vires of the 

said provision the following pertinent 

observations were made in para 40 of the 

Report : 
  "...The right of appeal is the 

creature of a statute. Without a statutory 

provision creating such a right the person 

aggrieved is not entitled to file an appeal. 

We fail to understand as to why the 

Legislature while granting the right of 

appeal cannot impose conditions for the 

exercise of such right. In the absence of 

any special reasons there appears to be 

no legal or constitutional impediment to 

the imposition of such conditions. It is 

permissible, for example, to prescribe a 

condition in criminal cases that unless a 

convicted person is released on bail, he 

must surrender to custody on bail, he 

must surrender to custody before his 

appeal against the sentence of 

imprisonment would be entertained. 

Likewise, it is permissible to enact a law 

that no appeal shall lie against an order 

relating to an assessment of tax unless the 

tax had been paid. Such a provision was 

on the statute book in Section 30 of the 

Indian Income-tax Act, 1922. The proviso 

to the section provided that '..........no 

appeal shall lie against an order under 

sub-section (1) of Section 46 unless the 

tax had been paid'. Such conditions 

merely regulate the exercise of the right 

of appeal so that the same is not abused 

difficulty in the enforcement of the order 

appealed against in case the appeal is 

ultimately dismissed. It is open to the 

Legislature to impose an accompanying 

liability upon a party upon whom legal 

right is conferred or to prescribe 

conditions for the exercise of the right. 

Any requirement for discharge of that 

liability or the fulfilment of that condition 

in case the party concerned seeks to avail 

of the said right is a valid piece of 

legislation, and we can discern no 

contravention of Article 14 in it ........." 
  9. It has also be noted that the 

wider concept of locus standi in public interest 

litigation moved before this Court under 

Article 32 of the Constitution of India which 

itself is a fundamental right or under Article 

226 before High Courts which also offers a 

constitutional remedy cannot be imported for 

deciding the right of appeal under the 

statutory provisions contained in the Customs 

Act. Whether any right of appeal is conferred 

on anyone against the orders passed under 

the Act in the hierarchy of proceedings before 

the authorities has to be judged from the 

statutory settings of the Act and not before 

them. Therefore, in our view, the High Court 

in the impugned judgment had erred in 

drawing the analogy from the more elastic 

concept of locus standi under Article 32 of 

Article evolved by this Court by its decisions 

on the subject. It is also to be appreciated that 

the decision of this Court in Bar Council of 

Maharashtra v. M.V. Dabholkar etc. etc. AIR 

1975 SC 2092 was based on an entirely 

different statutory scheme. For judging the 

competence and locus standi of the Union of 

India or the HPF for moving appeals before 

CEGAT against the order of Additional 

Collector of Customs passed under Section 

122 of the Act the answer must be found from 

within the four corners of the Act itself." 
  
 24.  In paragraph 10 of the judgment 

of Northern Plastics Ltd. (supra), the 

Apex Court held that the only the parties 
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to proceedings before the Adjudicating 

Authority i.e. Collector of Customs could 

prefer such an appeal to the CEGAT. 

Relevant portion of paragraph 10 of the 

aforesaid judgement is being extracted 

herein below:- 
  
  10.... "In the light of this 

statutory scheme, therefore, it is not 

possible to agree with the contention of 

learned counsel for the contesting 

respondents that sub-section (1) of 

Section 129-A entitles any and every 

person feeling aggrieved by the decision 

or order of the Collector of Customs as an 

adjudicating authority, to prefer statutory 

appeal to the Appellate Tribunal. Neither 

the Central Government, through 

Industries Department, nor the rival 

company or industry operating in the 

same field as the importer can as a matter 

or right prefer an appeal as 'person 

aggrieved' is wider than the phrase 'party 

aggrieved'. But in the entire context of the 

statutory scheme especially sub-section 

(3) of Section 129-A it has to be held that 

only the parties to the proceedings before 

the adjudicating authority Collector of 

Customs could prefer such an appeal to 

the CEGAT and the adjudicating 

authority under S.122 can prefer such an 

appeal only when directed by the Board 

under Section 129-D(1) and not 

otherwise. It is easy to visualise that even 

a third party may get legitimately 

aggrieved by the order of the Collector of 

Customs being the adjudicating authority 

if it is contended by such a third party 

that the goods imported really belonged 

to it and not to the purported importer or 

that he had financed the same and, 

therefore, in substance he was interested 

in the goods and consequently the release 

order in favour of the purported importer 

was prone to create a legal injury to such 

a third party which is not actually 

arraigned as a party before the 

adjudicating authority and was not heard 

by it. Under such circumstances such a 

third party might perhaps be treated to be 

legally aggrieved by the order of the 

Collector of Customs as an adjudicating 

authority and may legitimately prefer an 

appeal to the CEGAT as a 'person 

aggrieved'. That is the reason why the 

Legislature in its wisdom has used the 

phrase 'any person aggrieved' by the 

order of Collector of Customs as 

adjudicating authority in Section 129-

A(1). But it order to earn a locus standi as 

'person aggrieved' other than the 

arraigned party before the Collector of 

Customs as an adjudicating authority it 

must be shown that such a person 

aggrieved being third party has a direct 

legal interest in the goods involved in the 

adjudication process. It cannot be a 

general public interest or interest of a 

business rival as is being projected by the 

contesting respondents before us............." 
  
 25.  Further in paragraph 12 of the 

judgment of Northern Plastics Ltd. 

(supra), Apex Court repelled the 

contention of Union of India that appeal 

on behalf of Union of India was 

maintainable as it has to subserve a larger 

public interest. Relevant portion of 

paragraph 12 of the aforesaid judgement 

is being extracted herein below:- 
  
  ".......12. So far as the Union of 

India is concerned we may proceed on the 

basis that it may have to subserve a larger 

public interest by raising the present 

dispute and may legitimately feel 

aggrieved by the order of the Additional 

Collector of Customs. But even if it is so, 

the statutory procedure laid down by the 

Parliament in its wisdom for enabling the 
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challenge to the adjudication order of the 

Collector of Customs by way of appeals 

or revisions, to which we have made a 

mention, has got to be followed in such an 

eventuality........" 
  
 26.  Now, in the case in hand, it is 

evident that Section 56 (1-A) of the Act, 

1899 confers the right of appeal to those 

aggrieved by the order of the Collector 

passed under Chapter IV, Chapter V or 

under clause (a) of the first proviso to 

Section 26 or to the Government. A plain 

reading of Section 56 (1-A) clearly 

suggests that it is only those who are party 

to the lis have been conferred the right of 

appeal and, therefore, in the opinion of 

the Court, the appeal on behalf of the 

petitioner against the order dated 

02.11.2018 passed by the Assistant 

Commissioner (Stamp), Meerut was not 

maintainable as petitioner was not a party 

in proceeding under Section 47-A of the 

Act, 1899 before Assistant Commissioner 

(Stamp), Meerut. Since appeal on behalf 

of petitioner was not maintainable, 

therefore, in the opinion of the Court, 

application under Section 57 of the Act, 

1899 on behalf of petitioner was also not 

maintainable. 
  
 27.  The present controversy can also 

be viewed from one more perspective i.e. 

whether any application preferred by any 

person to the Chief Controlling Revenue 

Authority under Section 57 of the Act, 

1899 would fall within the word 

'otherwise' which entitles him for 

reference under Section 57 of the Act, 

1899. In this regard it is pertinent to 

notice the judgement of Apex Court in the 

case of Raymond Ltd. & Another (supra) 

relied upon by the learned counsel for the 

respondents wherein Apex Court while 

interpreting Section 56(4) inserted by way 

of State amendment held that revisional 

power conferred under Section 56(4) of 

the Act, 1899 is to be exercised by the 

Board of Revenue either on its own 

motion or on application of 'any party'. 

The Apex Court further held that the word 

'any party' implies both parties to the lis. 

Paragraph 16 of the aforesaid judgement 

is being extracted herein below:- 
  
  "16. It is true that Sub-section (2) 

of Section 56 of the Act does not refer to 

Section 32 but the same, in our opinion, was 

not necessary. Sub-section (4) of Section 56 

was inserted by way of a State Amendment. 

The intention of the legislature in inserting 

the said provision is clear and explicit as by 

reason thereof a power of revision has been 

conferred upon the highest authority of 

Revenue in the State, viz., Board of 

Revenue. The revisional power is to be 

exercised by the Board of Revenue either on 

its own motion or on an application by any 

party. The term "any party" used in the said 

provision is of some significance. By reason 

of the said provision, not only the State but 

also the person who had filed an 

application under Section 31 of the Act, 

thus, may file a revision application before 

the Board of Revenue. The terms "any 

party", therefore, implies both the parties to 

the lis and not the party filing an 

application under Section 31 of the Act 

alone. The revisional power is to be 

exercised by the Board so as to enable it to 

satisfy itself in regard to the amount with 

which the instrument is chargeable with 

duty. The revisional proceeding has a direct 

nexus with determination of an instrument 

being charged with duty and not the 

endorsement made thereupon at a 

subsequent stage." 
  
 28.  Even in the case of Banarsi Das 

Ahluwalia Vs. The Chief Controlling 
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Revenue Authority, Delhi, the Apex 

Court held that the person against whom 

any order of Revenue Authority imposing 

penalty or deficient stamp duty is passed, 

and if it involves substantial question of 

law, he has remedy under Section 57 of 

the Act, 1899 to approach the Chief 

Controlling Revenue Authority for 

referring the case to the High Court. 

Relevant portion of aforesaid judgement 

is being extracted herein below:- 

  
  ".....It also must now be taken as 

settled that that duty is not affected by the 

question whether the case is pending 

before the Authority or not. The principle 

underlying the decision is that sec. 57 

affords a remedy to the citizen to have his 

case referred to the High Court against 

an order of a revenue authority imposing 

stamp duty and/or penalty provided the 

application involves a substantial 

question of law and imposes a 

corresponding obligation on the authority 

to refer it to the High Court for its 

opinion. Such a right and obligation 

cannot be construed to depend upon any 

subsidiary circumstance such as the 

pendency of the case before the 

Authority......." 
  
 29.  Thus, the principles underlined 

in the aforesaid judgement 

unambiguously suggests that any person 

aggrieved by the order of the Revenue 

Authority can approach the Chief 

Controlling Revenue Authority under 

Section 57 of the Act, 1899 for reference 

of his case to the High Court if it involves 

substantial question of law, and the Chief 

Controlling Revenue Authority is under 

obligation to refer the case to the High 

Court. Under the scheme of the Act, there 

is nothing from which it can be inferred 

that the words 'otherwise coming to its 

notice' used in Section 57 (1) of the Act, 

1899 can be stretched to such an extent so 

as to include within its periphery any 

person and not only the persons who are 

party to the lis. 
  
 30.  The judgement of this Court in 

the case of Akhlaq (supra) relied upon by 

the learned counsel for the petitioner has 

been rendered by this Court in the case of 

fair price shop matter by placing reliance 

upon the judgement of Apex Court in the 

case of Ayaaubkhan Noorkhan Pathan 

Vs. State of Maharashtra & Others AIR 

2013 SC 58, and this Court held that 

complainant has right to approach the 

High Court under Article 226 of the 

Constitution of India to challenge the 

order passed by the appellate authority 

restoring the licence of the original 

licence holder. In this regard it is also 

worth mentioning that this Court in the 

aforsaid case has failed to notice the 

judgement of the Apex Court in the case 

of Northern Plastics Ltd. (supra) wherein 

Apex Court has clearly held that the right 

of appeal is statutory right and can be 

availed only by those who are conferred 

the right of appeal under the statute itself 

and not by any one else. 
  
 31.  Further, the Apex Court in the 

case of Ayaaubkhan Noorkhan Pathan 

(supra) which has been relied upon by 

this court in the case of Akhlaq (supra) 

has also reiterated the principles that the 

person who is not a party to the lis has no 

right to challenge an action. In the said 

case, the respondent no.5 in the Special 

Leave Petition before the Apex Court has 

questioned the validity of the caste 

certificate issued in favour of appellant 

(Ayaaubkhan Noorkhan Pathan). The 

High Court allowed the writ petition of 

respondent no.5 holding that respondent 
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no.5 has locus-standi to question the 

legality of caste certificate issued in 

favour of appellant (Ayaaubkhan 

Noorkhan Pathan). The Apex Court 

reversed the judgement of the High Court 

and held that respondent no.5 has no locus 

to challenge the caste certificate of the 

appellant (Ayaaubkhan Noorkhan 

Pathan). Paragraph 23 of the aforesaid 

judgement is being extracted herein 

below:- 

  
  "23. Thus, from the above it is 

evident that under ordinary 

circumstances, a third person, having no 

concern with the case at hand, cannot 

claim to have any locus-standi to raise 

any grievance whatsoever. However, in 

the exceptional circumstances as referred 

to above, if the actual persons aggrieved, 

because of ignorance, illiteracy, 

inarticulation or poverty, are unable to 

approach the court, and a person, who 

has no personal agenda, or object, in 

relation to which, he can grind his own 

axe, approaches the court, then the court 

may examine the issue and in exceptional 

circumstances, even if his bonafides are 

doubted, but the issue raised by him, in 

the opinion of the court, requires 

consideration, the court may proceed suo-

motu, in such respect. 

  
 32.  Thus, for the reasons given 

above, the judgement of this Court in the 

case of Akhlaq (supra) does not come in 

aid of the petitioner. Accordingly, 

considering the fact that legislature has 

provided sufficient safeguard in case if 

there is any evasion of stamp duty by 

permitting the Government to prefer 

appeal under Section 56(1-A) of the Act, 

1899, and further in case of any doubt 

regarding the chargeability of stamp duty 

under Section 31, Section 40 or Section 

41, the Collector can refer the matter to 

the Chief Controlling Revenue Authority, 

in the opinion of the Court, the 

submission of learned counsel for the 

petitioner that the present is a case of 

evasion of heavy stamp duty which has 

been brought to the notice to Chief 

Controlling Revenue Authority by the 

petitioner and the Chief Controlling 

Revenue Authority is obliged to refer the 

matter to the High Court is devoid of 

merit and is rejected. Further, in the 

scheme of the Act, the words ''otherwise 

coming to its notice' used in Section 57 of 

the Act gives remedy to the private party 

also who is one of the party to the lis to 

refer its case to the High Court in case it 

involves substantial question of law. 
  
 33.  The petitioner even otherwise is 

not a bona-fide litigant for the reason that 

some family dispute is pending between 

the parties, and the petitioner as is evident 

from the pleadings in the writ petition has 

obtained an ex-parte decree of injunction. 

Thus, it is evident that the petitioner in 

order to espouse his personal cause, had 

preferred the appeal against the order of 

the Assistant Collector (Stamp)/Collector 

(Stamp), Meerut and filed an application 

under Section 57 of the Act, 1899 for 

reference to the High Court. Since, the 

petitioner is not a bona fide litigant and in 

fact has opted the remedy of appeal in 

order to settle his personal score, 

therefore, it is not a fit case of exercise of 

extra ordinary power by this Court under 

Article 226 of Constitution of India. 
  
34.  Thus, in the light of the above 

observations and discussions, all the four 

writ petitions are not maintainable and 

consequently, dismissed. There shall be 

no order as to cost. 
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 20.09.2019 
 

BEFORE 

 
THE HON'BLE AJAY BHANOT, J. 

 

Writ C No. 4400 of 2019 connected with 38 
others 

 

M/s G.S. Convent School        ...Petitioner 
Versus 

State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioner: 
Sri Satya Prakash Sharma.                                                       
 
Counsel for the Respondents: 
C.S.C., Sri Ram Bilas Yadav, Sri Yatindra. 
 
A. Constitution of India - Art. 21 A - Right of 
Children to Free and Compulsory Education 

Act, 2009 - Legislature partly redeemed a 
promise made by the nation on the 
fateful midnight of August 1947 - 

Promise can be redeemed in full measure 
only by a faithful implementation of the 
legislative and Constitutional mandate. 

(Para 12) 
 
B. Right of Children to Free and 
Compulsory Education Act, 2009 - Is a 

reflection of National vision, national will 
and national organization - Is an 
authoritative guide to the nature of the 

rights of the children, duties of the State 
authorities as well as the obligations of 
educational institutions. (Para 15 & 20) 
 
C.  Constitution of India - Art. 21 A - 
Right of Children to Free and Compulsory 

Education Act, 2009 - Scheme under 
therein has education and welfare of the 
child at its core-Every other activities 

revolves around this centre and all other 
activities subserve this noble object-It 
contemplate establishment of temple of 

learning called school not enterprises for 

profit called literacy kiosks or education 
shops. (Para 135) 
 
D. Importance of Education - Education is 
supreme act of nation building and 

paramount activities of civilizational 
progress -It's purpose is to produce 
enlightened citizens. (Para 41) 
 
E. Right of Children to Free and 
Compulsory Education Act, 2009 - 
Purpose of Educational institutions-All 

children have different aptitude but the 
same potentiality - The purpose of an 
educational institutions is to unlock the 

immense and diverse possibility in each 
child- Acknowledgement and awakening 
of the latent potentiality in each child is 

mandated in this Act. (Para 42 & 45) 
 
F. Right of Children to Free and 

Compulsory Education Act, 2009 - 
Commercialization of Education - 
Education lie full prospect of national 

building, but it also offers possibility of 
private profiteering - Opportunity of 
nation building cannot be approached 

with minds of dishonest traders-Future 
of many cannot be jeopardized for 
benefit of the few-Legislature while 
enacting RCFCE Act, 2009, was conscious 

of the law laid down by Supreme Court 
against commercialization of education - 
Mushrooming schools without proper 

infrastructure are the blatant example of 
profiteering in education. (Para 58, 60 & 
61) 
 
G. Right of Children to Free and 
Compulsory Education Act, 2009 - 

Necessity of playground Scheme of the 
RCFCE Act, 2009 unequivocally 
mandates that playground and school 

building shall be part of one campus - In 
case school building and playground are 
situated in separate plots of land which 

are not compact or contiguous, school 
will not satisfy the criteria of barrier free 
access. (Para 77, 78 & 79) 
 

H. Right of Children to Free and 

Compulsory Education Act, 2009 - 
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Section 18 - Commence with negative 
phrase namely, 'no school' and further 

uses the word 'shall' while requiring the 
school to obtain certificate of recognition 
from competent authority - These 

features establish that the provisions are 
mandatory in nature. (Para 66, 67 & 69) 
 

I. Uttar Pradesh Right of Children to Free 

and Compulsory Education Rules, 2011 - 
GOs. dated 08.05.2013 and 11.01.2019 - 

Inconsistence with and in violation of 
Art. 21A and RCFCE Act, 2009 - Ultra 
vires - Writ of mandamus - he provisions 
of UPRCFCE Rules, 2011 and of held ultra 

vires, discriminatory and violative of Art. 
14 of the Constitution of India - Writ of 
Mandamus with necessary directions 

issued. (Para 95, 103, 114, 116 & 155) 
 
Writ Petitions decided (E-1) 
 

Cases relied on: - 

1. Ashoka Thakur Vs U.O.I. & ors. (2008) 6 

SCC 1. 

2. Apple Grove School Vs U.O.I. & ors. 2019 
(3) ADJ 874. 

3. St. of Haryana Vs Raghubir Dayal (1995) 1 
SCC 133. 

4. Sharif-Ud-Din Vs Abdul Gani Lone (1980) 1 

SCC 403. 

5. Vikas Trivedi Vs St. of U.P. & ors. (2013) 2 
UPLBEC 1193. 

6. Avinash Mehrotra Vs U.O.I & ors. (2009) 6 
SCC 398. 

 

(Delivered by Hon’ble Ajay Bhanot, J.) 
 

 Introduction 
  
 1.  The writ petitions in this bunch 

have been instituted by various schools 

and school managements. One set of writ 

petitions pray for grant of government 

aid. The second set of petitions pray for 

grant of recognition to the schools from 

the U.P. Basic Shiksha Parishad (U.P. 

Board of Primary Education). 
   Submissions of the 

counsels 
  
 2.  The learned counsels for the 

petitioners submit that the petitioners claim 

the reliefs in the writ petitions by virtue of the 

rights conferred by Article 21A of the 

Constitution of India read with the Right of 

Children to Free and Compulsory Education 

Act, 2009, the Rules framed thereunder and 

the judgement of the Hon'ble Supreme Court 

in the case of State of U.P. v. Pawan Kumar 

Dwivedi, reported at (2014) 9 SCC 692 and 

the judgment of this Court in Paripurna 

Nand Tripathi Vs. State of U.P., reported at 

2015 (3) ADJ 567. Learned counsels for the 

petitioners also pressed the Government Order 

dated 08.05.2013 and the Government Order 

dated 11.01.2019 in aid of their claims. Some 

counsels admit the schools lack playgrounds. 

But the requirement for playgrounds has been 

waived in the Government Order dated 

08.05.2013. The need to have a playground in 

the school premises is optional in the 

Government Order dated 11.01.2019. As per 

the Government Order dated 11.01.2019 the 

playground need not be in the name of the 

school, nor is it required to be in the school 

premises. It is contended that the petitioners 

satisfy the criteria for affiliation and grant of 

aid posited by the Government Order dated 

08.05.2013 and the Government Order dated 

11.01.2019. Grant of government aid and 

recognition respectively, on the foot of the 

Government Order dated 08.05.2013 and 

Government Order dated 11.01.2019 as are 

applicable to the respective cases. 
  
 3.  Sri Neeraj Tripathi, learned 

Additional Advocate General assisted by 

Sri Shashank Shekhar, learned Additional 

Chief Standing Counsel for the 

respondent-State would contend that the 
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rights of the institutions are governed and 

regulated by the the Right of Children to 

Free and Compulsory Education Act, 

2009 read with The Uttar Pradesh Right 

of Children to Free and Compulsory 

Education Rules, 2011. They further 

submit that the Government Orders dated 

08.05.2013 and 19.01.2013 prescribe the 

mandatory criteria which need to be 

satisfied before the institutions can claim 

government aid or demand recognition. 

  
 4.  I have heard the learned counsel 

for the parties. 
  
 5.  On the face of it, the prayers made in 

the writ petitions are innocuous and orders 

were passed routinely by this court to decide 

the representations of the petitioners for grant 

of aid or recognition as the case may be. I too 

was inclined to dispose of these writ petitions 

on similar lines. However, some facts were 

troubling. 
  
 6.  Admittedly, many petitioners' schools 

do not have playgrounds. While others do not 

have playgrounds in the school premises or in 

their names. This deficiency as stated earlier, 

is defended on the strength of the Government 

Orders dated 08.05.2013 and 11.01.2019 

respectively. However, this inadequacy does 

not seem to be consistent with the Right of 

Children to Free and Compulsory Education 

Act, 2009 and Article 21A of the Constitution 

of India. 
  
 7.  Thus, in the course of arguments, 

fault lines were exposed in the respective 

cases of the petitioners and the 

Government Orders. These facts 

necessitated a more searching enquiry of 

the issues at hand. 
  
 8.  It is important to be simple but 

dangerous to be simplistic. The issues 

may look innocuous on the surface but the 

provisions carry distant consequences. 

Avoiding an in depth consideration of the 

issues would amount to an abdication of 

judicial functions by this Court. 
  
 9.  The State was given adequate 

opportunity to state their defence in 

regard to absence of playgrounds in 

schools in the Government Order dated 

08.05.2013 and the vague provisions for 

playgrounds in the Government Order 

dated 11.01.2019 and reconcile the same 

to Article 21A of the Constitution of 

India, the Right of Children to Free and 

Compulsory Education Act, 2009. The 

respondents were also called upon to enter 

details of implementation of the Right of 

Children to Free and Compulsory 

Education Act, 2009. Counter affidavits 

of the respondents are in the record and 

have been perused. 
  
 10.  The ceaseless quest for 

knowledge is a salient feature of Indian 

civilization. The position of knowledge in 

Indian civilization is in ways distinct from 

the endeavours of other civilizations. 

Hellenic thought is founded on reason 

while Middle Eastern philosophy rests on 

revelation. Indian quest for knowledge, 

while always embracing reason and not 

denying revelation, insists on realization 

as it goal. 
  
 11.  The constant war against 

ignorance was a consistent preoccupation 

of the founding fathers of modern India. 

Eradication of ignorance in all forms and 

educating all young Indians by all means, 

is the avowed object of the Indian 

Parliament in promulgating Article 21A 

of the Constitution and enacting the Right 

of Children to Free and Compulsory 

Education Act, 2009. Literacy may equip 



2 All.                          M/s G.S. Convent School Vs State of U.P. & Ors.  1869 

one for livelihood but education 

empowers all for life. The legislature 

chose education over literacy. 

  
 12.  By promulgating Article 21A of 

the Constitution of India and enacting the 

Right of Children to Free and Compulsory 

Education Act, 2009, the legislature partly 

redeemed a promise made by the nation 

on the fateful midnight of August 1947. 

But the promise can be redeemed in full 

measure only by a faithful 

implementation of the legislative and 

constitutional mandate. 
  
 13.  Best legislation and most noble 

intentions of the legislature can be 

thwarted by indifferent application of the 

law or defeated by poor implementation 

of the enactments. In the instant case, the 

stakes are too high and the intention too 

sacrosanct for the authorities to fail the 

legislature. 
  
 14.  An education system manifests 

the reach of human vision, the power of 

human will, and the efficacy of human 

organization to regulate and alter the 

course of evolution of human society and 

the destiny of human beings. 

  
 15.  The promulgation of the Right of 

Children to Free and Compulsory Education 

Act, 2009 is a reflection of national vision, 

national will and national organization. The 

implementation of the Right of Children to 

Free and Compulsory Education Act, 2009, is 

the test of national vision, national will and 

national organization. 

  
  Responsibility of Courts 

(Ashoka Thakur v. Union of India and 

others, reported at 2008 (6) SCC 1) 
 16.  The Courts have a special 

responsibility to uphold and implement 

the fundamental right to education under 

Article 21A of the Constitution and the 

Right to Education Act, 2009. In the 

scheme of the fundamental rights 

guaranteed under the Constitution, the 

Hon'ble Apex Court seated the right to 

education conferred by Article 21A of the 

Constitution at the summit. While holding 

so, the Hon'ble Supreme Court in the case 

of Ashoka Thakur vs. Union of India 

and others, reported at 2008(6) SCC 1 

also emphasized the special duties of the 

judiciary in implementing the aforesaid 

right. The Hon'ble Supreme Court in 

Ashoka Thakur (supra) held thus: 

  
  "482.....It has become necessary 

that the Government set a realistic target 

within which it must fully implement Article 

21A regarding free and compulsory education 

for the entire country. The Government should 

suitably revise budget allocations for 

education. The priorities have to be set 

correctly. The most important fundamental 

right may be Article 21A, which, in the larger 

interest of the nation, must be fully 

implemented. Without Article 21A, the other 

fundamental rights are effectively rendered 

meaningless. Education stands above other 

rights, as one's ability to enforce one's 

fundamental rights flows from one's 

education. This is ultimately why the judiciary 

must oversee Government spending on free 

and compulsory education. " 
  
 17.  Article 21A of the Constitution 

of India, being the pivot on which the 

controversy hinges is extracted hereunder 

for ease or reference. 
  
  "21A. Right to education.-The 

State shall provide free and compulsory 

education to all children of the age of six 

to fourteen years in such manner as the 

State may, by law, determine." 
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 18.  The statement of objects and 

reasons of the Right of Children to Free 

and Compulsory Education Act, 2009 

manifests the legislative intent. The 

objects and reasons of the Right of 

Children to Free and Compulsory 

Education Act, 2009 are as follows: 

  
  "STATEMENT OF OBJECTS 

AND REASONS -The crucial role of 

universal elementary education for 

strengthening the social fabric of 

democracy through provision of equal 

opportunities to all has been accepted 

since inception of our Republic. The 

Directive Principles of State Policy 

enumerated in our Constitution lays down 

that the State shall provide free and 

compulsory education to all children up 

to the age of fourteen years. Over the 

years there has been significant spatial 

and numerical expansion of elementary 

schools in the country, yet the goal of 

universal elementary education continues 

to elude us. The number of children, 

particularly children from disadvantaged 

groups and weaker sections, who drop out 

of school before completing elementary 

education, remains very large. Moreover, 

the quality of learning achievement is not 

always entirely satisfactory even in the 

case of children who complete elementary 

education. 
  2. Article 21A, as inserted by 

the Constitution (Eighty-sixth 

Amendment) Act, 2002, provides for free 

and compulsory education of all children 

in the age group of six to fourteen years 

as a Fundamental Right in such manner 

as the State may, by law, determine. 
  3. Consequently, the Right of 

Children to Free and Compulsory 

Education Bill, 2008, is proposed to be 

enacted which seeks to provide,-- 

  (a) that every child has a right 

to be provided full time elementary 

education of satisfactory and equitable 

quality in a formal school which satisfies 

certain essential norms and standards; 
  (b) ''compulsory education' 

casts an obligation on the appropriate 

Government to provide and ensure 

admission, attendance and completion of 

elementary education; 
  (c) ''free education' means that 

no child, other than a child who has been 

admitted by his or her parents to a school 

which is not supported by the appropriate 

Government, shall be liable to pay any 

kind of fee or charges or expenses which 

may prevent him or her from pursuing 

and completing elementary education; 
  (d) the duties and 

responsibilities of the appropriate 

Governments, local authorities, parents, 

schools and teachers in providing free 

and compulsory education; and 
  (e) a system for protection of the 

right of children and a decentralized 

grievance redressal mechanism. 
  4. The proposed legislation is 

anchored in the belief that the values of 

equality, social justice and democracy 

and the creation of a just and humane 

society can be achieved only through 

provision of inclusive elementary 

education to all. Provision of free and 

compulsory education of satisfactory 

quality to children from disadvantaged 

and weaker sections is, therefore, not 

merely the responsibility of schools run or 

supported by the appropriate 

Governments, but also of schools which 

are not dependent on Government funds. 
  5. It is, therefore, expedient and 

necessary to enact a suitable legislation 

as envisaged in article 21-A of the 

Constitution. 
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  6. The Bill seeks to achieve this 

objective." 
  
 19.  Certain amendments were made 

in the Right of Children to Free and 

Compulsory Education Act, 2009 by 

amending Act No.30 of the 2012. Regard 

has to be paid to the statement of objects 

and reasons of the Amendment Act, 2012, 

which is as under: 
 

  Amendment Act 30 of 2012-

Statement of Objects and Reasons.-

Consequent upon the enactment of the 

Constitution (Eighty-sixth Amendment) 

Act, 2002, the Right of Children to Free 

and Compulsory Education Act, 2009 

which provides for free and compulsory 

education to all children of the age of 6 to 

14 years was enacted. 
2. Clause (d) of section 2 of the aforesaid 

Act of 2009 defines the expression "child 

belonging to disadvantaged group" to 

mean a child belonging to the Scheduled 

Caste, the Scheduled Tribe, the socially 

and educationally backward class or such 

other group having disadvantage owing 

to social, cultural, economic, 

geographical, linguistic, gender or such 

other factor, as may be specified by the 

appropriate Government, by notification. 

However, children with disabilities, even 

though disadvantaged, are not 

specifically included in that clause. 

Children with disabilities constantly 

experience barriers to the enjoyment of 

basic rights, and to their inclusion in 

society. It is, therefore, proposed to 

include children with disabilities in the 

definition of "child belonging to 

disadvantaged group" with a view to 

ensuring that their specific needs are 

given precedence in the elementary 

education system in the country, and 

enable them, over time, to participate as 

full and equal members of the community 

in which they live. Secondly, the proviso 

to sub-section (2) of section 3 of the Act 

states that "a child suffering from 

disability, as defined in clause (i) of 

section 2 of the Persons with Disabilities 

(Equal Opportunities, Protection and Full 

Participation) Act, 1995 (Act 1 of 1996) 

shall have the right to pursue free and 

compulsory elementary education in 

accordance with the provisions of 

Chapter V of the said Act"It has been 

pointed out that Persons with Disabilities 

(Equal Opportunities, Protection and Full 

Participation) Act, 1995, does not cover 

children with cerebral palsy, mental 

retardation, autism and multiple 

disabilities, who are covered under the 

National Trust for Welfare of Persons 

with Autism, Cerebral Palsy, Mental 

Retardation and Multiple Disabilities Act, 

1992 (44 of 1999). Accordingly, it is 

proposed that children with cerebral 

palsy, mental retardation, autism and 

multiple disabilities are also explicitly 

covered under the Right of Children to 

Free and Compulsory Education Act, 

2009. 
  3. Sections 21 and 22 of the 

Right of Children to Free and 

Compulsory Education Act, 2009 

provides for the constitution and functions 

of the School Management Committee 

and preparation of school development 

plan by the School Management 

Committee. However, unaided schools, 

not receiving any kind of aid or grants 

from the appropriate Government or local 

authority to meet their expenses, are 

exempted from constituting School 

Management Committees. Article 30 of 

the Constitution provides that all 

minorities, whether based on religion or 

language, shall have the right to establish 

and administer educational institutions of 
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their choice. It is, therefore, proposed to 

amend section 21 of the aforesaid Act so 

as to provide that the School Management 

Committees constituted under sub-section 

(1) of section 21 of the aforesaid Act in 

respect of minority institutions shall 

function only in an advisory capacity. It is 

also proposed to amend section 22 of the 

Act so as to provide that the functions 

envisaged under the said section 22 for 

School Management Committees would 

not apply to minority institutions. 
  4. The Bill seeks to achieve the 

above objects." 
  
  Scheme of the Right of 

Children tFree and  
     Compulsory Education Act, 

2009 
  
 20.  The scheme of the Right of 

Children to Free and Compulsory 

Education Act, 2009 (hereinafter referred 

to as 'the Act of 2009), is an authoritative 

guide to the nature of the rights of the 

petitioners, the rights of the children, the 

duties of the State authorities as well as 

the obligations of educational institutions. 

The scheme of the Right of Children to 

Free and Compulsory Education Act, 

2009 is considered in the succeeding 

paragraphs. 
  
 21.  Section 1(4) of the Right of 

Children to Free and Compulsory 

Education Act, 2009 confers rights upon 

the Children without diluting the mandate 

of Articles 29 and 30 of the Constitution 

of India. Section 1(4) reads as under: 
  
  "1(4) Subject to the provisions 

of articles 29 and 30 of the Constitution, 

the provisions of this Act shall apply to 

conferment of rights on children to free 

and compulsory education." 

 22.  Section 2 contains the definition 

clauses. Section 2(a) defines appropriate 

government as under: 

  
  "2(a) "appropriate 

Government" means-- 
  (i) in relation to a school 

established, owned or controlled by the 

Central Government, or the administrator of 

the Union territory, having no legislature, the 

Central Government; 
  (ii) in relation to a school, other 

than the school referred to in sub-clause  

 (i), established within the territory of-- 
  (A) a State, the State Government; 
  (B) a Union territory having 

legislature, the Government of that Union 

territory;" 
  
 23.  Sections 2 (c), 2(d), 2(e) and 

2(ee) give the definition of child and 

children of the different groups and 

categories. The provisions of Sections 

2(c), 2(d), 2(e) and 2(ee) state thus: 
  
  "2(c) "child" means a male or 

female child of the age of six to fourteen 

years; 
  (d) "child belonging to 

disadvantaged group" means [a child with 

disability or] a child belonging to the 

Scheduled Caste, the Scheduled Tribe, the 

socially and educationally backward class or 

such other group having disadvantage owing 

to social, cultural, economical, geographical, 

linguistic, gender or such other factor, as may 

be specified by the appropriate Government, 

by notification; 
  (e) "child belonging to weaker 

section" means a child belonging to such 

parent or guardian whose annual income is 

lower than the minimum limit specified by the 

appropriate Government, by notification; 
  [(ee) "child with disability" 

includes,-- 
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  (A) a child with "disability" as 

defined in clause (i) of section 2 of the 

Persons with Disabilities (Equal 

Opportunities, Protection of Rights and 

Full Participation) Act, 1995 (1 of 1996); 
  (B) a child, being a person with 

disability as defined in clause (j) of 

section 2 of the National Trust for 

Welfare of Persons with Autism, Cerebral 

Palsy, Mental Retardation and Multiple 

Disabilities Act, 1999 (44 of 1999); 
  (C) a child with "severe 

disability" as defined in clause (o) of 

section 2 of the National Trust for 

Welfare of Persons with Autism, Cerebral 

Palsy, Mental Retardation and Multiple 

Disabilities Act, 1999 (44 of 1999).]" 
  
 24.  The other clauses of Sections 

2(f), 2(h), 2(l), 2(m), 2(n), 2(o), 2(p) and 

2(q), which are relevant, speak as follows: 
  
  "2(f) "elementary education" 

means the education from first class to 

eighth class; 
  (h) "local authority" means a 

Municipal Corporation or Municipal 

Council or Zila Parishad or Nagar 

Panchayat or Panchayat, by whatever 

name called, and includes such other 

authority or body having administrative 

control over the school or empowered by 

or under any law for the time being in 

force to function as a local authority in 

any city, town or village; 
  (l) "prescribed" means 

prescribed by rules made under this Act; 
  (m) "Schedule" means the 

Schedule annexed to this Act; 
  (n) "school" means any 

recognised school imparting elementary 

education and includes--  
  (i) a school established, owned 

or controlled by the appropriate 

Government or a local authority; 

  (ii) an aided school receiving 

aid or grants to meet whole or part of its 

expenses from the appropriate 

Government or the local authority; 
  (iii) a school belonging to 

specified category; and 
  (iv) an unaided school not 

receiving any kind of aid or grants to 

meet its expenses from the appropriate 

Government or the local authority; 
  (o) "screening procedure" 

means the method of selection for 

admission of a child, in preference over 

another, other than a random method; 
  (p) "specified category", in 

relation to a school, means a school 

known as Kendriya Vidyalaya, Navodaya 

Vidyalaya, Sainik School or any other 

school having a distinct character which 

may be specified, by notification, by the 

appropriate Government; 
  (q) "State Commission for 

Protection of Child Rights" means the 

State Commission for Protection of Child 

Rights constituted under section 3 of the 

Commissions for Protection of Child 

Rights Act, 2005 (4 of 2006). " 

  
 25.  Chapter II of the Right of 

Children to Free and Compulsory 

Education Act, 2009 vests the right of the 

compulsory education in all children 

between the ages of 6 to 14 years. 

Sections 3 and 4, which create the 

entitlement, are extracted hereunder: 
  
  "3. Right of child to free and 

compulsory education.--[(1) Every child 

of the age of six to fourteen years, 

including a child referred to in clause (d) 

or clause (e) of section 2, shall have the 

right to free and compulsory education in 

a neighbourhood school till the 

completion of his or her elementary 

education.] 
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  (2) For the purpose of sub-

section (1), no child shall be liable to pay 

any kind of fee or charges or expenses 

which may prevent him or her from 

pursuing and completing the elementary 

education. 
  [(3) A child with disability 

referred to in sub-clause (A) of clause 

(ee) of section 2 shall, without prejudice 

to the provisions of the Persons with 

Disabilities (Equal Opportunities, 

Protection of Rights and Full 

Participation) Act, 1995 (1 of 1996), and 

a child referred to in sub-clauses (B) and 

(C) of clause (ee) of section 2, have the 

same rights to pursue free and 

compulsory elementary education which 

children with disabilities have under the 

provisions of Chapter V of the Persons 

with Disabilities (Equal Opportunities, 

Protection of Rights and Full 

Participation) Act, 1995: 
  Provided that a child with 

"multiple disabilities" referred to in 

clause (h) and a child with "severe 
  disability" referred to in clause 

(o) of section 2 of the National Trust for 

Welfare of Persons with Autism, Cerebral 

Palsy, Mental Retardation and Multiple 

Disabilities Act, 1999 (44 of 1999) may 

also have the right to opt for home-based 

education.] 
  4. Special provisions for 

children not admitted to, or who have not 

completed, elementary education.--

Where a child above six years of age has 

not been admitted in any school or though 

admitted, could not complete his or her 

elementary education, then, he or she 

shall be admitted in a class appropriate to 

his or her age: 
  Provided that where a child is 

directly admitted in a class appropriate to 

his or her age, then, he or she shall, in 

order to be at par with others, have a right 

to receive special training, in such manner, 

and within such time-limits, as may be 

prescribed: 
  Provided further that a child so 

admitted to elementary education shall be 

entitled to free education till completion of 

elementary education even after fourteen 

years." 
  
 26.  Chapter III is critical to the 

controversy and deals with the duties of the 

appropriate government, local authorities and 

parents. Understanding the duties of 

appropriate government and local authorities 

provide the insight into the obligations cast by 

the legislature upon various authorities to 

achieve the goal set out by the Right of 

Children to Free and Compulsory Education 

Act, 2009. Sections 6, 7, 8 and 9 being 

particularly relevant to the instant controversy 

are stated below: 
  
  "6. Duty of appropriate 

Government and local authority to establish 

school.--For carrying out the provisions of 

this Act, the appropriate Government and the 

local authority shall establish, within such 

area or limits of neighbourhood, as may be 

prescribed, a school, where it is not so 

established, within a period of three years 

from the commencement of this Act. 
  7. Sharing of financial and other 

responsibilities.--(1) The Central Government 

and the State Governments shall have 

concurrent responsibility for providing funds 

for carrying out the provisions of this Act. 
  (2) The Central Government shall 

prepare the estimates of capital and recurring 

expenditure for the implementation of the 

provisions of the Act. 
  (3) The Central Government 

shall provide to the State Governments, as 

grants-in-aid of revenues, such 

percentage of expenditure referred to in 

sub-section (2) as it may determine, from 
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time to time, in consultation with the State 

Governments. 
  (4) The Central Government 

may make a request to the President to 

make a reference to the Finance 

Commission under sub-clause (d) of 

clause (3) of article 280 to examine the 

need for additional resources to be 

provided to any State Government so that 

the said State Government may provide its 

share of funds for carrying out the 

provisions of the Act. 
  (5) Notwithstanding anything 

contained in sub-section (4), the State 

Government shall, taking into 

consideration the sums provided by the 

Central Government to a State 

Government under sub-section (3), and its 

other resources, be responsible to provide 

funds for implementation of the provisions 

of the Act. 
(6) The Central Government shall-- 
  (a) develop a framework of 

national curriculum with the help of 

academic authority specified under 

section 29; 
  (b) develop and enforce 

standards for training of teachers; 
  (c) provide technical support 

and resources to the State Government for 

promoting innovations, researches, 

planning and capacity building. 
  8. Duties of appropriate 

Government.--The appropriate 

Government shall-- 
 

  (a) provide free and compulsory 

elementary education to every child: 
  Provided that where a child is 

admitted by his or her parents or 

guardian, as the case may be, in a school 

other than a school established, owned, 

controlled or substantially financed by 

funds provided directly or indirectly by 

the appropriate Government or a local 

authority, such child or his or her parents 

or guardian, as the case may be, shall not 

be entitled to make a claim for 

reimbursement of expenditure incurred on 

elementary education of the child in such 

other school. 
  Explanation.--The term 

"compulsory education" means obligation 

of the appropriate Government to-- 
  (i) provide free elementary 

education to every child of the age of six 

to fourteen years; and 
  (ii) ensure compulsory 

admission, attendance and completion of 

elementary education by every child of the 

age of six to fourteen years; 
  (b) ensure availability of a 

neighbourhood school as specified in 

section 6;  
  (c) ensure that the child belonging 

to weaker section and the child belonging to 

disadvantaged group are not discriminated 

against and prevented from pursuing and 

completing elementary education on any 

grounds; 
(d) provide infrastructure including school 

building, teaching staff and learning 

equipment; 
  (e) provide special training facility 

specified in section 4; 
  (f) ensure and monitor admission, 

attendance and completion of elementary 

education by every child; 
  (g) ensure good quality elementary 

education conforming to the standards and 

norms specified in the Schedule; 
  (h) ensure timely prescribing of 

curriculum and courses of study for 

elementary education; and 
  (i) provide training facility for 

teachers. 
  9. Duties of local authority.--Every 

local authority shall-- 
  (a) provide free and compulsory 

elementary education to every child: 
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  Provided that where a child is 

admitted by his or her parents or 

guardian, as the case may be, in a school 

other than a school established, owned, 

controlled or substantially financed by 

funds provided directly or indirectly by 

the appropriate Government or a local 

authority, such child or his or her parents 

or guardian, as the case may be, shall not 

be entitled to make a claim for 

reimbursement of expenditure incurred on 

elementary education of the child in such 

other school; 
  (b) ensure availability of a 

neighbourhood school as specified in 

section 6; 
  (c) ensure that the child 

belonging to weaker section and the child 

belonging to disadvantaged group are not 

discriminated against and prevented from 

pursuing and completing elementary 

education on any grounds; 
  (d) maintain records of children up 

to the age of fourteen years residing within its 

jurisdiction, in such manner as may be 

prescribed; 
  (e) ensure and monitor admission, 

attendance and completion of elementary 

education by every child residing within its 

jurisdiction; 
  (f) provide infrastructure including 

school building, teaching staff and learning 

material; 
  (g) provide special training facility 

specified in section 4; 
  (h) ensure good quality elementary 

education conforming to the standards and 

norms specified in the Schedule; 
  (i) ensure timely prescribing of 

curriculum and courses of study for 

elementary education; 
  (j) provide training facility for 

teachers; 
  (k) ensure admission of children of 

migrant families; 

  (l) monitor functioning of schools 

within its jurisdiction; and 
  (m) decide the academic calendar." 

  
 27.  The provisions under Chapter IV 

pertain to responsibilities of schools. The 

schools while claiming their rights under the 

Right of Children to Free and Compulsory 

Education Act, 2009 cannot be blind to their 

obligations created by the statute. The said 

provisions which merit consideration are 

extracted below: 

  
  "12. Extent of school's 

responsibility for free and compulsory 

education.--(1) For the purposes of this Act, a 

school,-- 
  (a) specified in sub-clause (i) of 

clause (n) of section 2 shall provide free and 

compulsory elementary education to all 

children admitted therein; 
  (b) specified in sub-clause (ii) of 

clause (n) of section 2 shall provide free and 

compulsory elementary education to such 

proportion of children admitted therein as its 

annual recurring aid or grants so received 

bears to its annual recurring expenses, subject 

to a minimum of twenty-five per cent.; 
  (c) specified in sub-clauses (iii) and 

(iv) of clause (n) of section 2 shall admit in 

class I, to the extent of at least twenty-five per 

cent. of the strength of that class, children 

belonging to weaker section and 

disadvantaged group in the neighbourhood 

and provide free and compulsory elementary 

education till its completion: 
  Provided further that where a 

school specified in clause (n) of section 2 

imparts pre-school education, the provisions 

of clauses (a) to (c) shall apply for 

admission to such pre-school education. 
  (2) The school specified in sub-

clause (iv) of clause (n) of section 2 

providing free and compulsory 

elementary education as specified in 
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clause (c) of sub-section (1) shall be 

reimbursed expenditure so incurred by it 

to the extent of per-child-expenditure 

incurred by the State, or the actual 

amount charged from the child, whichever 

is less, in such manner as may be 

prescribed: 
  Provided that such 

reimbursement shall not exceed per-child-

expenditure incurred by a school 

specified in sub-clause (i) of clause (n) of 

section 2: 
  Provided further that where 

such school is already under obligation to 

provide free education to a specified 

number of children on account of it 

having received any land, building, 

equipment or other facilities, either free 

of cost or at a concessional rate, such 

school shall not be entitled for 

reimbursement to the extent of such 

obligation. 
  (3) Every school shall provide 

such information as may be required by 

the appropriate Government or the local 

authority, as the case may be. 
  13. No capitation fee and 

screening procedure for admission.--(1) 

No school or person shall, while 

admitting a child, collect any capitation 

fee and subject the child or his or her 

parents or guardian to any screening 

procedure. 
  (2) Any school or person, if in 

contravention of the provisions of sub-

section (1),-- 
  (a) receives capitation fee, shall 

be punishable with fine which may extend 

to ten times the capitation fee charged; 
  (b) subjects a child to screening 

procedure, shall be punishable with fine 

which may extend to twenty-five thousand 

rupees for the first contravention and fifty 

thousand rupees for each subsequent 

contraventions. 

  14. Proof of age for admission.-

-(1) For the purposes of admission to 

elementary education, the age of a child 

shall be determined on the basis of the 

birth certificate issued in accordance with 

the provisions of the Births, Deaths and 

Marriages Registration Act, 1886 (6 of 

1886) or on the basis of such other 

document, as may be prescribed. 
  (2) No child shall be denied 

admission in a school for lack of age 

proof. " 
  
 28.  Sections 18 and 19 control the 

spirit of the Right of Children to Free and 

Compulsory Education Act, 2009 and the 

substance of the instant controversy. The 

provisions set the standards and norms 

including the infrastructure requirements 

for schools to obtain recognition. The 

consequences of breach of infrastructure 

requirements are set forth with clarity. 

The imperative terms of the provisions 

will be discussed later. The provisions 

have to be read in conjunction with 

Section 36 of the Right of Children to 

Free and Compulsory Education Act, 

2009. 

  
  18. No School to be established 

without obtaining certificate of 

recognition.--(1) No school, other than a 

school established, owned or controlled 

by the appropriate Government or the 

local authority, shall, after the 

commencement of this Act, be established 

or function, without obtaining a 

certificate of recognition from such 

authority, by making an application in 

such form and manner, as may be 

prescribed. 
  (2) The authority prescribed 

under sub-section (1) shall issue the 

certificate of recognition in such form, 

within such period, in such manner, and 
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subject to such conditions, as may be 

prescribed: 
  Provided that no such 

recognition shall be granted to a school 

unless it fulfils norms and standards 

specified under section 19. 
  (3) On the contravention of the 

conditions of recognition, the prescribed 

authority shall, by an order in writing, 

withdraw recognition: 
  Provided that such order shall 

contain a direction as to which of the 

neighbourhood school, the children 

studying in the derecognised school, shall 

be admitted: 
  Provided further that no 

recognition shall be so withdrawn without 

giving an opportunity of being heard to 

such school, in such manner, as may be 

prescribed. 
  (4) With effect from the date of 

withdrawal of the recognition under sub-

section (3), no such school shall continue 

to function. 
  (5) Any person who establishes or 

runs a school without obtaining certificate of 

recognition, or continues to run a school 

after withdrawal of recognition, shall be 

liable to fine which may extend to one lakh 

rupees and in case of continuing 

contraventions, to a fine of ten thousand 

rupees for each day during which such 

contravention continues. 
  19. Norms and standards for 

school.--(1) No school shall be established, 

or recognised, under section 18, unless it 

fulfils the norms and standards specified in 

the Schedule. 
  (2) Where a school established 

before the commencement of this Act does 

not fulfil the norms and standards specified 

in the Schedule, it shall take steps to fulfil 

such norms and standards at its own 

expenses, within a period of three years 

from the date of such commencement. 

  (3) Where a school fails to fulfil 

the norms and standards within the period 

specified under sub-section (2), the 

authority prescribed under sub-section (1) 

of Section 18 shall withdraw recognition 

granted to such school in the manner 

specified under sub-section (3) thereof. 
  (4) With effect from the date of 

withdrawal of the recognition under sub-

section (3), no such school shall continue 

to function. 
  (5) Any person who establishes 

or runs a school without obtaining 

certificate of recognition, or continues to 

run a school after withdrawal of 

recognition, shall be liable to fine which 

may extend to one lakh rupees and in case 

of continuing contraventions, to a fine of 

ten thousand rupees for each day during 

which such contravention continues." 
  36. Previous sanction for 

prosecution.--No prosecution for offences 

punishable under sub-section (2) of 

section 13, sub-section (5) of section 18 

and sub-section (5) of section 19 shall be 

instituted except with the previous 

sanction of an officer authorised in this 

behalf, by the appropriate Government, 

by notification. " 
  
 29.  Schools of specific categories under 

the Right of Children to Free and Compulsory 

Education Act, 2009 have to constitute the 

school management committee under Section 

21 of the Right of Children to Free and 

Compulsory Education Act, 2009. Section 21 

read as under: 
  
  21. School Management 

Committee.--(1) A school, other than a 

school specified in sub-clause (iv) of 

clause (n) of section 2, shall constitute a 

School Management Committee 

consisting of the elected representatives 

of the local authority, parents or 
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guardians of children admitted in such 

school and teachers: 
  Provided that at least three-

fourth of members of such Committee 

shall be parents or guardians: 
  Provided further that 

proportionate representation shall be 

given to the parents or guardians of 

children belonging to disadvantaged 

group and weaker section: 
  Provided also that fifty per cent. 

of Members of such Committee shall be 

women. 
  (2) The School Management 

Committee shall perform the following 

functions, namely:-- 
  (a) monitor the working of the 

school; 
  (b) prepare and recommend school 

development plan; 
  (c) monitor the utilisation of the 

grants received from the appropriate 

Government or local authority or any other 

source; and 
  (d) perform such other functions as 

may be prescribed. 
  [Provided that the School 

Management Committee constituted under 

sub-section (1) in respect of,-- 
  (a) a school established and 

administered by minority whether based on 

religion or language; and 
  (b) all other aided schools as defined 

in sub-section (ii) of clause (n) of section 2, shall 

perform advisory function only.]" 

  
 30.  The duties of teachers and their 

responsibilities towards the students are 

described in Section 24 of the Right of 

Children to Free and Compulsory 

Education Act, 2009. Section 24 is 

reproduced below: 
  
  "24. Duties of teachers and 

redressal of grievances.--(1) A teacher 

appointed under sub-section (1) of section 

23 shall perform the following duties, 

namely:-- 
  (a) maintain regularity and 

punctuality in attending school; 
  (b) conduct and complete the 

curriculum in accordance with the 

provisions of sub-section (2) of section 

29; 
  (c) complete entire curriculum 

within the specified time; 
  (d) assess the learning ability of 

each child and accordingly supplement 

additional instructions, if 
  any, as required; 
  (e) hold regular meetings with 

parents and guardians and apprise them 

about the regularity in attendance, ability 

to learn, progress made in learning and 

any other relevant information about the 

child; and 
  (f) perform such other duties as 

may be prescribed. 
  (2) A teacher committing default 

in performance of duties specified in sub-

section (1), shall be liable to disciplinary 

action under the service rules applicable 

to him or her: 
  Provided that before taking 

such disciplinary action, reasonable 

opportunity of being heard shall be 

afforded to such teacher. 
  (3) The grievances, if any, of the 

teacher shall be redressed in such manner 

as may be prescribed. " 

  
 31.  Chapter V of the Right of 

Children to Free and Compulsory 

Education Act, 2009 contains the 

provisions pertaining to curriculum and 

evaluation procedure. These are germane 

to the controversy. Sections 29 and 30 of 

the Right of Children to Free and 

Compulsory Education Act, 2009 is 

extracted hereunder: 
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  "29. Curriculum and 

evaluation procedure.--(1) The 

curriculum and the evaluation procedure 

for elementary education shall be laid 

down by an academic authority to be 

specified by the appropriate Government, 

by notification. 
  (2) The academic authority, 

while laying down the curriculum and the 

evaluation procedure under sub-section 

(1), shall take into consideration the 

following, namely:-- 
  (a) conformity with the values 

enshrined in the Constitution; 
  (b) all round development of the 

child; 
  (c) building up child's 

knowledge, potentiality and talent; 
  (d) development of physical and 

mental abilities to the fullest extent; 
  (e) learning through activities, 

discovery and exploration in a child 

friendly and child-centered manner; 
  (f) medium of instructions shall, 

as far as practicable, be in child's mother 

tongue; 
  (g) making the child free of fear, 

trauma and anxiety and helping the child 

to express views freely; 
  (h) comprehensive and 

continuous evaluation of child's 

understanding of knowledge and his or 

her ability to apply the same." 

 
  "30. Examination and 

completion certificate.--(1) No child shall 

be required to pass any Board 

 
  examination till completion of 

elementary education. 
  (2) Every child completing his 

elementary education shall be awarded a 

certificate, in such form and 
  in such manner, as may be 

prescribed. "  

 32.  Chapter VI of the Right of 

Children to Free and Compulsory 

Education Act, 2009 provides for the 

protection of rights of children. The 

agencies have been created to ensure an 

eternal vigilance over the state of 

education of the children, redressal of 

grievances and implementation of the 

Right of Children to Free and Compulsory 

Education Act, 2009. The provisions 

contained in Chapter VI reveal the 

legislative intent to ensure that the 

legislative goals are not defeated by 

executive inaction or apathy. The relevant 

provisions of Sections 31, 32 and 34 of 

the Right of Children to Free and 

Compulsory Education Act, 2009 are 

stated below: 
  
  31. Monitoring of child's right 

to education.--(1) The National 

Commission for Protection of Child 

Rights constituted under section 3, or, as 

the case may be, the State Commission for 

Protection of Child Rights constituted 

under section 17, of the Commissions for 

Protection of Child Rights Act, 2005 (4 of 

2006), shall, in addition to the functions 

assigned to them under that Act, also 

perform the following functions, namely:-

- 
  (a) examine and review the 

safeguards for rights provided by or 

under this Act and recommend measures 

for their effective implementation; 

 
  (b) inquire into complaints 

relating to child's right to free and 

compulsory education; and (c) take 

necessary steps as provided under sections 

15 and 24 of the said Commissions for 

Protection of Child Rights Act. 
  (2) The said Commissions shall, 

while inquiring into any matters relating 

to child's right to free and 
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  compulsory education under 

clause (c) of sub-section (1), have the 

same powers as assigned to them 

respectively under sections 14 and 24 of 

the said Commissions for Protection of 

Child Rights Act. 
  (3) Where the State Commission 

for Protection of Child Rights has not 

been constituted in a State, the 

appropriate Government may, for the 

purpose of performing the functions 

specified in clauses (a) to (c) of sub-

section (1), constitute such authority, in 

such manner and subject to such terms 

and conditions, as may be prescribed. 
  32. Redressal of grievances.--

(1) Notwithstanding anything contained in 

section 31, any person having any 

grievance relating to the right of a child 

under this Act may make a written 

complaint to the local authority having 

jurisdiction. 
  (2) After receiving the 

complaint under sub-section (1), the local 

authority shall decide the matter within a 

period of three months after affording a 

reasonable opportunity of being heard to 

the parties concerned. 
  (3) Any person aggrieved by the 

decision of the local authority may prefer 

an appeal to the State Commission for 

Protection of Child Rights or the 

authority prescribed under sub-section (3) 

of section 31, as the case may be. 
  (4) The appeal preferred under 

sub-section (3) shall be decided by State 

Commission for Protection of Child 

Rights or the authority prescribed under 

sub-section (3) of section 31, as the case 

may be, as provided under clause (c) of 

sub-section (1) of section 31. 
  34. Constitution of State 

Advisory Council.--(1) The State 

Government shall constitute, by 

notification, a State Advisory Council 

consisting of such number of Members, 

not exceeding fifteen, as the State 

Government may deem necessary, to be 

appointed from amongst persons having 

knowledge and practical experience in the 

field of elementary education and child 

development. 
  (2) The functions of the State 

Advisory council shall be to advise the 

State Government on implementation of 

the provisions of the Act in an effective 

manner. 
  (3) The allowances and other 

terms and conditions of appointment of 

Members of the State Advisory Council 

shall be such as may be prescribed." 
  
 33.  Section 38 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 vests rule making 

power in the appropriate government to 

make rules to carry out the provisions of 

the Right of Children to Free and 

Compulsory Education Act, 2009. 

  
  "38. Power of appropriate 

Government to make rules.--(1) The 

appropriate Government may, by 

notification, make rules, for carrying out 

the provisions of this Act. 
  (2) In particular, and without 

prejudice to the generality of the 

foregoing powers, such rules may 
  provide for all or any of the 

following matters, namely:-- 
  (a) the manner of giving special 

training and the time-limit thereof, under 

first proviso to section 4; 
  (b) the area or limits for 

establishment of a neighbourhood school, 

under section 6; 
  (c) the manner of maintenance 

of records of children up to the age of 

fourteen years, under clause (d) of section 

9; 
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  (d) the manner and extent of 

reimbursement of expenditure, under sub-

section (2) of section 12; 
  (e) any other document for 

determining the age of child under sub-

section (1) of section 14; 
  (f) the extended period for 

admission and the manner of completing 

study if admitted after the extended 

period, under section 15; 
  (g) the authority, the form and 

manner of making application for 

certificate of recognition, under sub-

section (1) of section 18; 
  (h) the form, the period, the 

manner and the conditions for issuing 

certificate of recognition, under sub-

section (2) of section 18; 
  (i) the manner of giving 

opportunity of hearing under second 

proviso to sub-section (3) of section 18; 
  (j) the Other functions to be 

performed by School Management 

Committee under clause (d) of sub-section 

(2) of section 21; 
  (k) the manner of preparing 

School Development Plan under sub-

section (1) of section 22; 
  (l) the salary and allowances 

payable to, and the terms and conditions 

of service of, teacher, under sub-section 

(3) of section 23; 
  (m) the duties to be performed 

by the teacher under clause (f) of sub-

section (1) of section 24; (n) the manner 

of redressing grievances of teachers 

under sub-section (3) of section 24; 
  (o) the form and manner of 

awarding certificate for completion of 

elementary education under sub-section 

(2) of section 30; 
  (p) the authority, the manner of 

its constitution and the terms and 

conditions therefor, under sub-section (3) 

of section 31; 

  (q) the allowances and other 

terms and conditions of appointment of 

Members of the National Advisory 

Council under sub-section (3) of section 

33; 
  (r) the allowances and other 

terms and conditions of appointment of 

Members of the State Advisory Council 

under sub-section (3) of section 34. 
  (3) Every rule made under this 

Act and every notification issued under 

sections 20 and 23 by the Central 

Government shall be laid, as soon as may 

be after it is made, before each House of 

Parliament, while it is in session, for a 

total period of thirty days which may be 

comprised in one session or in two or 

more successive sessions, and if, before 

the expiry of the session immediately 

following the session or the successive 

sessions aforesaid, both Houses agree in 

making any modification in the rule or 

notification or both Houses agree that the 

rule or notification should not be made, 

the rule or notification shall thereafter 

have effect only in such modified form or 

be of no effect, as the case may be; so, 

however, that any such modification or 

annulment shall be without prejudice to 

the validity of anything previously done 

under that rule or notification. 
  (4) Every rule or notification 

made by the State Government under this 

Act shall be laid, as soon as may be after 

it is made; before the State Legislatures." 

  
 34.  In exercise of powers under 

Section 38 of the Right of Children to 

Free and Compulsory Education Act, 

2009, the Government of India framed the 

Right of Children to Free and Compulsory 

Education Rules, 2010 (hereinafter 

referred to as 'the Central Rules of 2010'). 

The Government of Uttar Pradesh also 

framed the U.P. Right of Children to Free 
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and Compulsory Education Rules, 2011 

(hereinafter referred to as 'the U.P. Rules 

of 2011'). The U.P. Rules of 2011 also 

merit reference in light of the controversy 

at hand. The definition clauses in Rule 1 

are reproduced hereunder: 
  
  "2. Definitions.- (1) In these 

rules, unless the context otherwise 

requires; 
(a) "Act" means the Right of Children to 

Free and Compulsory Education Act, 

2009; 
  (b) "Anganwadi" means an 

Anganwadi Centre established under the 

Integrated Child Development Services 

Scheme of the Ministry of Women and 

Child Development of the Government of 

India; 
  (c) "Appointed date" means the 

date of commencement of the Act i.e. 

April 1, 2010; 
  (d) "Chapter", "section" and 

"Schedule" means respectively Chapter, 

section of, and Schedule to, the Act; 
  (e) "Form" means a form given 

in the Appendix to these rules; 
  (f) "Neighbourhood" means a 

population area specified in Rule 4; 
  (g) "Pupil cumulative record" 

means record of the progress of the child 

based on comprehensive and continuous 

evaluation; 
  (h) "School Mapping" means 

planning school location to overcome 

social barriers and geographical 

distance; 
  (i) "Specify Norms" means the 

norms and standards specified schedule 

to the Act; 
  (j) "Zila Shiksha Adhikari" 

means a District Level Officer in 

Department of Basic Education or 

Department of Secondary Education, as 

the case may be. 

  (2) Words and expressions used 

in these rules not defined but defined in 

the Act shall have the same meanings 

respectively assigned to them in the Act." 
  
 35.  Rule 5 provides for duties of the 

State Government and the local 

authorities. 

  
  "5. Duties of State Government 

and local authority (Sections 8 and 9).- 

(1) A child attending a school of the State 

Government or local authority referred to 

in sub-clause (i) of Clause (n) of Section 2 

of the Act a child attending a school 

referred to in sub-clause (ii) of Clause (n) 

of Section 2 of the Act in pursuance of 

Clause (b) of sub-section (1) of Section 12 

of the Act and a child attending a school 

referred to in sub-clauses (iii) and (iv) of 

Clause (n) of Section 2 of the Act in 

pursuance of Clause (c) of sub-section (1) 

of Section 12 of the Act shall be entitled to 

free text books each year and uniform 

once in each year: 
  Provided that a child with 

disability shall also be provided free 

special learning, support material and 

equipments. 
  Explanation - In respect of the 

child admitted in pursuance of Clause (b) 

of sub-section (1) of Section 12 and a 

child admitted in pursuance of Clause (c) 

of sub-section (1) of Section 12, the 

responsibility of providing the free 

entitlement shall be of the school referred 

to in sub-clause (ii) of Clause (n) of 

Section 2 and of sub-clauses (iii) and (iv) 

of Clause (n) of Section 2, respectively. 
  (2) For the purposes of 

determining and establishing 

neighbourhood schools, the local 

authority (Gram Panchayat/ Nagar 

Nigam/ Nagar Palika/Nagar Panchayat, 

as the case may be) shall undertake 
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school mapping, and identify all children, 

including children in remote areas, 

children with disability, children 

belonging to disadvantaged group, 

children belonging to weaker section and 

children referred to in Section 4, least by 

31st March and every year. 
  (3) The local authority shall be 

responsible to ensure that no child is 

subjected to caste, class, religious or 

gender abuse or discrimination in the 

school. 
  (4) The local authority shall 

ensure that a child belonging to a weaker 

section and a child belonging to 

disadvantaged group is not segregated or 

discriminated against in the classroom, 

during mid day meals, in the play 

grounds, in the use of common drinking 

water and toilet facilities, and in the 

cleaning of toilets or classrooms. 
  6. Maintenance of records of 

children by local authority [Section 

9(d)].- (1) The local authority (Gram 

Panchayat/Nagar Nigam/Nagar 

Palika/Nagar Panchayat, as the case may 

be) shall maintain a record of all 

children, in its jurisdiction, through a 

survey, from their birth till they attain 14 

years of age. 
  (2) A unique identity number 

shall be allotted to each child by the Zila 

Shiksha Adhikari to ensure and monitor 

enrolment, attendance, learning 

achievement and completion of 

elementary education of every child. 
  (3) The record, referred to in 

sub-rule (1), shall be- 
  (a) updated annually; 
  (b) maintained transparently, in 

the public domain, and used for the 

purposes of ensuring and monitoring 

admission, attendance and completion of 

elementary education by every child 

residing within its jurisdiction. 

  (4) The record, referred to in 

sub-rule (1) shall, in respect of every 

child, be maintained on the prescribed 

format including the following detail- 
  (a) name, sex, date of birth, 

place of birth; 
  (b) parents' or guardians' name, 

address, occupation; 
  (c) pre-primary school 

/Anganwadi centre where the child 

attends (up to the age of 6 years); 
  (d) elementary school where 

child is admitted; 
  (e) present address of the child;  
  (f) class in which the child is 

studying; 
  (g) for children between age of 

6-14 years, if education is discontinued in 

the territorial jurisdiction of the local 

authority, the cause of such 

discontinuance; 
  (h) whether the child belongs to 

the weaker section within the meaning of 

Clause (e) of Section 2 of the Act; 
  (i) whether the child belongs to 

a disadvantaged group within the 

meaning of Clause (d) of Section 2 of the 

Act; 
  (j) details of children requiring 

special facilities or residential facilities 

on account of migration and sparse 

population, age appropriate admission 

and disability. 
  (5) The local authority shall 

ensure that the names of all children 

enrolled in the schools under its 

jurisdiction are publicly displayed in each 

school. 
  (6) The Zila Shiksha Adhikari 

shall ensure that the information referred 

to in sub-rule (4) is displayed and 

updated on the district website." 
  
 36.  Responsibilities of the schools to 

admit children belonging to weaker 
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sections and disadvantaged groups and 

right to claim expenditure from the State 

Government are stated in Rules 7 and 8. 

The same read as under: 
  
  7. Admission of children 

belonging to weaker section and 

disadvantaged group (Section 12(l)(c). - 

(1) The schools referred to in sub-clauses 

(iii) and (iv) of Clause (n) of Section 2 

shall ensure that children admitted in 

pursuance of Clause (c) to Section 12(1) 

shall not be segregated from the other 

children in the classrooms nor shall their 

classes be held at places and timings 

different from the classes held for the 

other children. 
  (2) The schools referred to in 

sub-clauses (iii) and (iv) of Clause (n) of 

Section 2 shall ensure that children 

admitted in pursuance of Clause (c) to 

Section 12(1) shall not be discriminated 

from the rest of the children in any 

manner pertaining to entitlements and 

facilities such as textbooks, library and 

Information, Communication and 

Technology (ICT) facilities, extra-

curricular activities and sports. 
  [(3) The areas or limits of 

neighbourhood specified in Rule 4(1)(c) 

shall apply to admissions made in 

pursuance of clause (c) of sub-section 

12(1): 
  Provided that the school may, 

for the purposes of filling up the requisite 

percentage of seats for children referred 

to in clause (c) of Section 12(1), extend 

these limits with the prior approval of the 

State Government.] 
  (4) The local authority (Gram 

Panchayat/Nagar Nigam/Nagar 

Palika/Nagar Panchayat, as the case may 

be) shall maintain a namewise list and 

record of all children belonging to weaker 

section and disadvantaged group, 

studying in private and specified category 

schools under its jurisdiction. 
  8. Admission of children and 

reimbursement of per child expenditure 

by the State Government [Sections 

12(l)(b) and (c) and 12(2). - (1) The 

process of admission of children referred 

to in Clauses (b) and (c) of Section 12(1) 

shall be totally transparent. The detail of 

such children applying for admission 

shall be maintained by the school 

regularly, which shall include the name, 

address, sex, caste, date of birth of the 

child and the name, address, occupation 

and monthly income of father/ mother/ 

guardian, detail of whether child belongs 

to weaker section or disadvantaged 

group. Such information shall be made 

public through website. Out of the total 

applicants, all the children who applied 

for admission, but not admitted for 

whatsoever reason, shall he informed in 

writing with the reason thereof. It shall 

also be binding for the school to follow 

the process of admission prescribed by 

the State Government from time to time. 
  (2) The total annual recurring 

expenditure incurred by the State 

Government, from its own funds, and 

funds provided by the Central 

Government and by any other authority 

on elementary education in respect of all 

schools established, owned or controlled 

by it or by the local authority, divided by 

the total number of children enrolled in 

all such schools as on 30th September, 

shall be the per child expenditure 

incurred by the State Government. 
  Explanation-For the purpose of 

determining the per child expenditure, the 

expenditure incurred by the State 

Government or local authority on schools 

referred to in sub-clause (ii) of Clause (n) 

of Section 2 and the children enrolled in 

such schools shall not be included. 
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  (3) Every school referred to in 

sub-clause (iv) of Clause (n) of Section 2 

shall maintain a separate bank account in 

respect of the amount received by it as 

reimbursement under sub-section (2) of 

Section 12. 
  (4) Every school referred to in 

sub-rule (3) seeking reimbursement, shall 

provide the list of children, with their 

unique identity number and details of item 

wise expenditure incurred by the school 

with all requisite details along with 

evidence on the form, prescribed by the 

Director of Education (Basic) by 31st 

October of every year: 
  Provided that where such 

schools are already under obligation to 

provide free education to a specified 

number of children on account of it 

having received any land, building 

equipment or other facilities either free of 

cost or at a concessional rate, such 

schools shall not be entitled for 

reimbursement to the extent of such 

obligation. 
  (5) The Zila Shiksha Adhikari 

after necessary verification will transfer 

the amount of reimbursement due in the 

account referred to in sub-rule (3) and 

shall make the information public through 

website. 
  (6) If at any stage, the school is 

found having sought and received 

reimbursement on the basis of 

concealment of facts or wrong claim, it 

will have to deposit twice the amount so 

received, in the Government exchequer 

with action for withdrawal of recognition 

of the school and proceeding under the 

relevant sections of Indian Penal Code, 

and the amount shall be recoverable by 

the Collector as arrears of land revenue." 
  
 37.  Rules 11 and 12 relate the 

recognition and withdrawal of recognition 

to the schools. These lie at the heart of the 

controversy. Rules 11 and 12 read as 

under: 

  
  11. Recognition to school 

(Section 18). - (1) Every school, other 

than a school established, owned or 

controlled by the Central Government, 

State Government or local authority, 

established before the commencement of 

the Act shall make a self-declaration in 

Form-1 to the concerned Zila Shiksha 

Adhikari, who shall be the authorised 

officer, regarding its compliance or 

otherwise with the norms and standards 

specified in the Schedule and fulfilment of 

the following conditions, namely- 
  (a) the school is run by a society 

registered under the Societies 

Registration Act, 1860 (21 of 1860) or a 

public trust constituted under any law for 

the time being in force; 
  (b) the school is not run for 

profit to any individual, group or 

association of individuals or any other 

persons; 
  (c) the school conforms to the 

values enshrined in the Constitution; 
  (d) the school building or structures 

or the grounds are used only for the purposes 

of education and skill development; 
  (e) the school is open to 

inspection by any officer authorised by 

the State Government, or local authority; 
  (f) the school furnishes such 

reports and information as may be 

required by the Zila Shiksha 

Adhikari/Director of Education or any 

other authorised officer from time to time 

and complies with such instructions of the 

State Government/local authority as may 

be issued to secure the continued 

fulfilment of the condition of recognition 

or the removal of deficiencies in working 

of the school. 
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  (2) Every self-declaration received 

in Form-I shall be placed by the Zila Shiksha 

Adhikari in public domain through website 

within fifteen days of its receipt. 
  (3) The Zila Shiksha Adhikari 

shall conduct on site inspection of such 

schools which claim in Form-I to fulfil the 

norms, standards and the conditions 

mentioned in sub-rule (1) within three 

months of the receipt of the self-

declaration. 
  (4) After the inspection referred 

to in sub-rule (3) is carried out, the 

inspection report shall be placed by the 

Zila Shiksha Adhikari in public domain 

and schools found to be conforming to the 

norms, standards and the conditions shall 

be granted recognition by the Zila 

Shiksha Adhikari in Form II, within a 

period of 60 days from the date of 

inspection. 
  (5) The list of schools which do 

not conform to the norms, standards and 

conditions mentioned in sub-rule (1) shall 

be prepared and made public by the Zila 

Shiksha Adhikari through a notification 

mentioning the deficiencies and shall be 

displayed on website. Such schools may 

request the Zila Shiksha Adhikari for an 

on site inspection for grant of recognition 

anytime within the next two years. 
  (6) Schools, which do not 

conform to the norms, standards and 

conditions mentioned in sub-rule (1) even 

after three years from the commencement, 

of the Act, shall cease to function. 
  (7) Every school, other than a 

school established, owned or controlled 

by the Central Government, State 

Government or local authority, 

established after the commencement of 

the Act shall conform to the norms, 

standards and conditions mentioned in 

sub-rule (1) in order to qualify for 

recognition. 

  (8) Every Zila Shiksha Adhikari 

shall maintain a register of recognised 

schools and allot a number to every such 

school. 
  12. Withdrawal of recognition 

to school [Section 18(3)]. - (1) Where the 

Zila Shiksha Adhikari on his own motion, 

or on any representation received from 

any person, has reason to believe, to be 

recorded in writing, that a school 

recognised under Rule II, has violated 

one or more of the conditions for grant of 

recognition or has failed to fulfil the 

norms and standards specified in the 

Schedule, he shall act in the following 

manner- 
  (a) issue a notice to the school 

specifying the violations of the condition 

of grant of recognition and seek its 

explanation within one month; 
  (b) in case the explanation is 

not found to be satisfactory or no 

explanation is received within the 

stipulated time period, the Zila Shiksha 

Adhikari shall cause can an inspection of 

the school, to be conducted by a 

Committee of three members comprising 

of Government representatives and one 

educationist. The Committee shall make 

due inquiry and submit its report, along 

with its recommendations for continuation 

of recognition or its withdrawal, within a 

period of 20 days of such inspection to the 

Zila Shiksha Adhikari. The Committee 

referred to above shall be constituted by 

the District Magistrate and the District 

Magistrate shall have power to change 

the members of the Committee. 
  (2) The Zila Shiksha Adhikari, 

on the basis of the recommendations of 

the Committee shall send letter within 10 

days seeking explanation from the 

concerned school and give 30 days time 

for submitting the explanation and after 

due examination of the explanation 



1888                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

received or in case the explanation is not 

received then on the basis of records 

/documents, send his recommendations to 

the State Education Department within a 

period of one month thereafter: 
  Provided that the District 

Magistrate shall have the authority to get 

the recommendation of the Committee to 

be re-examined before its submission to 

the State Education Department. 
  (3) The State Education 

Department, shall, on the basis of the 

recommendations referred to in sub-rule 

(2), take decision within 30 days of the 

receipt of the recommendations and 

convey it to the Zila Shiksha Adhikari, 
  (4) The Zila Shiksha Adhikari 

shall, on the basis of the decision of the 

State Education Department, pass a 

speaking order canceling the recognition 

granted to the school within 7 days from 

the receipt of the decision. The order of 

derecognition shall be operative from the 

immediately succeeding academic year 

and shall specify the neighbourhood 

schools to which the children of the 

derecognised schools shall be admitted. 
  (5) The order made under sub-

rule (4) shall be conveyed to the 

respective local authority and shall be 

placed in the public domain through 

display on website." 
  
 38.  Duties of the teachers stated in 

Rule 19 are as under: 
  
  19. Duties to be performed by 

teachers [Section 24(l)(f)]. - A teacher 

shall- 
  (a) be accountable to respective 

local authority and School Management 

Committee in regard to maintain 

regularity arid punctuality in attending 

school, regular teaching, regular 

correction of the written work of the 

students and completion of entire 

curriculum within the specified time; 
  (b) monitor the regular 

attendance, learning ability and progress 

of every child in school thereof, share 

students' performance with parents on a 

regular basis; 
  (c) cooperate " in managing the 

affairs of School Management Committee, 

when required; 
  (d) help the local authority for 

admission of all children in school, as 

required, within the jurisdiction of local 

authority; 
  (e) shall maintain a file 

containing the pupil cumulative record 

for every child to check child's 

understanding of knowledge and his or 

her ability to apply the same and for 

continuous evaluation, and on the basis of 

which shall award the completion 

certificate. 
  (2) In addition to the duties 

mentioned in sub-rule (1) and the 

functions specified in Clauses (a) to (e) of 

sub-section (1) of Section 24, a teacher 

shall perform the following duties 

assigned to him or her- 
  (a) participation in training 

programmes;  
  (b) participation in curriculum 

formulation, and development of syllabi, 

training modules and textbook 

development; 
  (c) cooperate in internal and 

external school assessment initiatives. 
  (3) The appointing authority of 

teachers shall incorporate duties 

mentioned in Section 24( 1) of the Act and 

responsibility as laid down in Rules 19(1) 

and (2) above, in the service rules of the 

teachers as conditions of service. The 

service rules shall also provide for 

consideration of outcomes of internal and 

external school assessments as conducted 
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under Rules 22(3-a) and (3-b) in deciding 

rewards and punishments as well as 

career growth of teachers." 

  
 39.  The curriculum and the creation 

of academic authorities is made in part 

VII, Rule 22. 
  
  22. Academic Authority 

(Section 29). - (1) For the purpose of 

Section 29 the State Council of 

Educational Research and Training shall 

lay down the curriculum and evaluation 

procedure for elementary education. 
  (2) The State Council of 

Educational Research and Training while 

laying down the curriculum and 

evaluation procedure, shall perform 

following functions- 
  (a) formulate the relevant and 

age appropriate syllabus and textbooks 

and other learning material; 
  (b) develop in-service teacher 

training design; and 
  (c) prepare guidelines for 

putting into practice continuous and 

comprehensive evaluation. 
  (3) The State Council of 

Educational Research and Training 

through internal and external 

organisations shall design and implement 

a process of holistic school quality 

assessment on a regular basis- 
  (a) Performance of schools 

shall be assessed independently at least 

once a year through a departmental 

assessment and mandatorily every two 

years through an assessment conducted 

by as external agency. For the annual 

independent assessment the State Council 

of Educational Research and Training 

shall constitute an appropriate question 

bank on the basis of which the District 

Institute of Education and Training shall 

conduct an assessment on a random 

sample basis for each blockwise to the 

District Magistrate and Zila Basic 

Shiksha Adhikari by last week of 

December every year.  
  (b) External agency for the 

purpose could be, inter alia, drawn from 

amongst Faculty of Education 

Department of various Universities and 

Colleges, various Research Institutes, 

reputed National Level 

Organisations/Non-Government 

Organisation involved in Basic 

Education. Detailed terms of references 

be drawn and results be furnished within 

six months from the assignment of the 

assessment by the external agency. The 

report shall be published as a State Level 

School and Learning Assessment Report. 
  Parametres for the external 

biennial assessment will, inter alia be as 

follows- 
  - Students' learning achievement 

levels; 
  - Availability and use of 

textbooks, teacher guides and teaching 

learning materials in classroom teaching; 
  - Opportunity to students for 

individual and group work; 
  - Regular correction of the 

written work by the teachers; 
  - Teachers' punctuality in 

attending schools and regularity in 

conduct of teaching learning; 
  - Sharing of students' 

performance with parents on a regular 

basis; 
  - Observation of teachers ability 

to teach and conduct classroom; 
  - Percentage coverage of 

annual curriculum. 
  The report shall, inter alia, 

furnish the outcomes of the school 

assessment districtwise in descending 

order to the State Government State 

Council of Educational Research and 
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Training and Sarva Shiksha Abhiyan 

Programme, for relevant action thereafter 

and will furnish blockwise outcomes of 

the assessment to the District Magistrate 

and Zila Basic Shiksha Adhikari for 

remedial action." 
  
 40.  The creation of State 

Commission for Protection of Child 

Rights and manner of furnishing 

complaints are stated in Rules 24 and 25. 

Rules 24 and 25 read as under: 

  
  "24. Performance of functions 

by the State Commission for Protection 

of Child Rights (Section 31).- (1) Till 

such time as the State Government sets up 

the State Commission for Protection of 

Child Rights, it shall constitute an interim 

authority known as the Right to Education 

Protection Authority (REPA). 
  (2) The Right to Education 

Protection Authority (REPA) shall consist 

of the following, namely- 
  (a) a Chairperson who is a 

person of high academic repute or has 

been a High Court Judge or has done 

outstanding work for promoting the rights 

of children; and 
  (b) two members, or whom at 

least one shall be a woman, from the 

following areas, from amongst persons of 

eminence, ability, integrity, standing and 

experience in- 

 
  (i) education; 
  (ii) child health care and child 

development; 
  (iii) juvenile justice or care of 

neglected or marginalised children or 

children with disability; 
  (iv) elimination of child labour 

or working with children in distress; 
  (v) child psychology or 

sociology; or 

  (vi) educational or 

administrative management. 

 
  (3) The National Commission 

for Protection of Child Rights Rules, 2006 

shall, so far as pertains to the terms and 

conditions, mutatis mutandis apply to the 

Right to Education Protection Authority 

(REPA). 
  (4) All records and assets of the 

Right to Education Protection Authority 

(REPA) shall be transferred to the State 

Commission for Protection of Child 

Rights immediately after its Constitution.' 
  (5) In performance of its 

functions, the State Commission for 

Protection of Child Rights or the Right to 

Education Protection Authority (REPA), 

as the case may be, may also act upon 

matters referred to it by the State 

Advisory Council. 
  (6) The State Government shall 

consist a Cell in the State Commission for 

Protection of Child Rights or the Right to 

Education Protection Authority (REPA) 

as the case may be, which may assist the 

Commission or the Right to Education 

Protection Authority (REPA) in 

performance of its functions under the 

Act. 

 
  25. Manner of furnishing 

complaints before the State Commission 

for Protection of Child Rights (Section 

31). - (1) The State Commission for 

Protection of Child Rights or the Right to 

Education Protection Authority (REPA) 

as the case may be, shall set up a child 

help line, accessible by 

letter/telephone/SMS and which would act 

as the forum for aggrieved child or 

guardian to register complaint regarding 

violation of rights under the Act, in a 

manner that records his/her identity but 

does not disclose it. 
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  (2) Initially a complaint shall be 

made to Village Education 

Committee/Ward Education Committee 

through its member-secretary. After 

decision of Village Education 

Committee/Ward Education Committee, 

appeal may be made to block level 

Assistant Basic Shiksha Adhikari/Nagar 

Shiksha Adhikari, as the case may be. 

Second appeal may be made to Zila 

Panchayat under Section 10 for matters 

related to rural area and to Municipality 

under Section 10-A for matters related to 

urban area of the Uttar Pradesh Basic 

Education Act, 1972. 
  All complaints shall be 

monitored by Uttar Pradesh Basic 

Shiksha Parishad through transparent 

and prompt action online mechanism." 
    Education-General 
  "If a nation expects to be 

ignorant and free, in a state of civilization, 

it expects what never was and never will 

be." 
(Thomas Jefferson) 
  
 41.  The legislative concept of 

education distilled from the scheme of the 

Right of Children to Free and Compulsory 

Education Act, 2009 is stated in the 

succeeding paragraphs. Education is the 

supreme act of nation building and the 

paramount activity of civilizational 

progress. When education has flourished, 

societies have prospered. The purpose of 

education is to produce enlightened 

citizens. An enlightened citizenry is the 

strongest bulwark of the rule of law and 

holds the real promise of future 

achievements. Education is the iron clad 

assurance against a decay of any 

civilization or fall of any nation. 
  
 42.  True education nurtures 

individual excellence and fosters social 

responsibilities. All children have 

different aptitudes but the same 

potentialities. The purpose of an 

education system is to unlock the 

immense but diverse possibilities in each 

child. 
  
 43.  Education is a holistic process, 

which engages human life at different 

levels, physical, intellectual, social and 

moral. Education develops an integrated 

personality by honing intellectual skills, 

exercising physical abilities, and 

enhancing social interface. 
   
  Concept of education under the 

Right of Children to Free and   

 Compulsory Education Act, 2009: 
  
 44.  The approach of the legislature 

to education is multifaceted and not 

unifocal. Section 29 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 underscores the fact 

that the legislative approach is global. 
  
 45.  The acknowledgment and 

awakening of the latent potentiality in 

each child is mandated in the Right of 

Children to Free and Compulsory 

Education Act, 2009. The provisions 

clearly show the legislative intent to 

develop a culture of learning through the 

activities, discovery and exploration in a 

child centered manner. Thus creating an 

educational culture where a child 

develops a rational process of thinking. 
  
 46.  The legislature was acutely 

aware of pit-falls of obsession with 

scholastic achievements to the exclusion 

of all other aspects of human personality 

and growth. Scholastic achievements and 

training have due importance in the 

statute. The emphasis made by the 
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legislature "to the all around development 

of the child" has to be given due weight. 
  
Environment Consciousness & 

Education 
  
 47.  The mandate of Section 29 to 

bring the academic curriculum in 

conformity with "the values enshrined in 

the Constitution," "all around 

development of the child," "building up of 

child's knowledge, potentiality and talent, 

"comprehensive and continuous 

evaluations of child", "understanding of 

knowledge and his or her ability to apply 

the same" highlights legislative purpose. 

Education as contemplated under the Act 

should not only foster individual 

excellence but also cultivate social 

responsibility. 
  
 48.  Environmental degradation 

poses a mortal threat to planet. Many 

forms of life have disappeared, while 

others stand on the brink of extinction. 

Human race bears the entire blame for 

environmental degradation. Human race 

has to shoulder full responsibility for 

nurturing the environment back to health 

and discharge its duties for protection of 

the environment. Knowledge of the 

environment, understanding of 

environmental issues and readiness to 

contribute to protection of the 

environment has to form part of any 

concept of education. 
   
Sports and Education.  
   
  "From the solemn gloom of the 

temple children run out to sit in the dust, 

   God watches them play and 

forgets the priest." 
     (Rabindranath 

Tagore) 

  49.  Section 29(2) (a) and (d) of 

the Right of Children to Free and 

Compulsory Education Act, 2009, needs 

further attention. The legislative purpose 

is not far to seek. 
  
 50.  Sports and various regimes of 

physical activities are integral to education. 

Sporting infrastructure is indispensable for 

learning in schools. Sporting activities 

strengthen nerves and sinews, and enhance 

physical and mental strength. Sports develop 

camaraderie, instill discipline and imbibe 

leadership tenets. Sports ensure good health 

and foster character qualities which 

contribute to the overall growth of the 

personality. The diverse individual and social 

skills learnt on the sports field always endure 

to the benefit of an individual and 

cumulatively to the strength of a nation. 

Emotional intelligence is sharpened more in 

an open play-field than in an enclosed 

classroom. 
  
 51.  Yuval Noah Harari in his book 

"Sapiens" after referencing various 

studies and scientific researches states 

that "playing is the mammalian way of 

learning social behaviour." 

  
 52.  The spirit of the game imbibed 

while playing the game has a critical role 

in developing the personality of a person. 
  
 53.  At the intersection of the life and 

law, literature at times shows the way. 

The enduring importance of sports, was 

best brought out in the poem Vitai 

Lampada. A tense situation, faced up in a 

critical school cricket match, imparts 

lessons which hold one in good stead to 

deal with dire challenges, in later life. 
  
 54.  The team spirit imbibed on 

sports field, is for all times. The lessons 
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learnt, for persevering, in the face of 

adverse situations, are seared in one's 

soul. The exhortations of one's 

teammates, are etched in one's memory 

forever. And even beyond that, the legacy 

is left for generations to follow. So, "play 

up, play up, play the game." 

  
 55.  The importance of sports in 

education was emphasized by this Court 

in Apple Grove School Vs. The Union of 

India and others, reported 2019 (3) ADJ 

874 thus: 
  
  "18. The schools of today are 

the cradle of Indian leadership of 

tomorrow. The schools of today owe it to 

the future generations to provide the best 

infrastructure and facilities to ensure that 

they nurture excellence. Education is not 

only about learning from books in an 

enclosed classroom, but it is equally 

about imbibing sterling character traits in 

open playfields. The importance of sports 

and playgrounds to develop strength, 

mental and physical is too obvious to be 

stated. Education is not about cramming 

but learning. Education is about honing 

intellectual abilities, developing sterling 

character traits and building physical 

strength. An integrated and all around 

development of the human personality 

and spirit is the essence of education. 

Sports play a paramount role in all these 

endeavours. If sporting activities are 

integral to education, playing fields are 

indispensable to schools. In fact many are 

persuaded by the view with good reason, 

that the Battle of Waterloo was won on 

the playing fields of Eton." 
  
 56.  The various provisions of the 

Right of Children to Free and Compulsory 

Education Act, 2009, relating to 

promotion of sports, integrate sports into 

curriculum of the schools. The obligation 

cast on the authorities, and the schools, to 

create an environment for overall 

development including the "physical 

abilities of a child", is reflected in the 

provisions of the Right of Children to 

Free and Compulsory Education Act, 

2009. 
  
 57.  The provisions of the Right of 

Children to Free and Compulsory 

Education Act, 2009 relating to 

infrastructure, also create sports facilities. 

Promotion of sports by the schools, and 

creation of infrastructure for sports, in the 

schools, are clearly mandatory under the 

Right of Children to Free and Compulsory 

Education Act, 2009. 
  
   Commercialization of 

Education. 

  
 58.  In education lie full prospects of 

nation building, but education also offers 

great possibilities of private profiteering. 

Opportunities of nation building cannot 

be approached with the minds of 

dishonest traders. Acts of nation building 

cannot be compromised by yielding to 

expediency or short term gains. The 

future of the many cannot be jeopardized 

for the benefit of the few. 
  
 59.  The courts long upheld the right 

to education and were simultaneously 

alerted to the vagaries of profiteering in 

education. The courts have consistently 

and firmly set their face against the 

commercialization of education or 

profiteering in education. 
  
 60.  The legislature while enacting 

the the Right of Children to Free and 

Compulsory Education Act, 2009 was 

conscious of the law laid down by the 
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Hon'ble Supreme Court against 

commercialization of education. It was 

also cognizant of readiness of school 

managements to compromise the interests 

of students in their consuming quest for 

profits. 
  
 61.  Mushrooming schools without 

proper infrastructure are the blatant 

examples of profiteering in education. 

The legislative response to the malady of 

commercialization of education was equal 

to the menace. 
  
  School Infrastructure under 

the Right of Children to 
  Free and Compulsory 

Education Act, 2009 
  
 62.  The provisions regarding 

minimum infrastructure requirements 

other facilities in schools stated in the 

earlier part of the judgment, will now be 

construed. 
  
 63.  Sections 18 and 19 of the Right 

of Children to Free and Compulsory 

Education Act, 2009, Schedule of the 

Right of Children to Free and Compulsory 

Education Act, 2009, Rule 11 and Form I 

of the U.P. Rules, Form 2 Rule 11(4) of 

the U.P. Rules and also Rules 15 read 

with Form I of the Central Rules, 2010 

and Rule 15 of the Central Rules are 

directly in issue. Section 30(6) of the 

Right of Children to Free and Compulsory 

Education Act, 2009 would also assist 

interpretation of the provisions relating to 

infrastructure. 

  
 64.  Section 18 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 contemplates that 

after the commencement of the Act no 

school shall be established without 

obtaining a certificate of a recognition 

from the competent authority. The norms 

and standards for establishing the schools 

are provided in Section 19 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 and duly specified in 

the Schedule. 

  
 65.  The words employed by the 

legislature, in the aforesaid provisions as 

well as the Schedule, provide the first and 

most reliable guide to the intent of the 

legislature. The legislative purpose 

discussed in the preceding part of the 

judgment shall also assist in determining 

the nature of the provisions. 

  
 66.  The rules of interpretation of 

statutes are well well by judicial 

authority. In this regard, the law laid 

down by the Hon'ble Supreme Court in 

the case of State of Haryana Vs. 

Raghubir Dayal, reported at (1995) 1 

SCC 133 and in the case of Sharif-Ud-

Din Vs. Abdul Gani Lone, reported at 

(1980) 1 SCC 403 are instructed. The Full 

Bench of this Court in the case of Vikas 

Trivedi Vs. State of U.P. and others, 

reported at (2013) 2 UPLBEC 1193 also 

delineated the rules of statutory 

interpretation with clarity. These 

authorities shall guide the enquiry into the 

mandatory nature or otherwise of the 

provisions in issue. 
  
 67.  Section 18 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 commences with the 

negative phrase namely, "no school", and 

further uses the word "shall" while 

requiring the schools to obtain a 

certificate of recognition from the 

competent authority. Similarly, the 

proviso to Section 18(2) of the Right of 

Children to Free and Compulsory 
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Education Act, 2009 also commences 

with a negative words "no such 

recognition" and also employs the word 

"shall" while requiring a school to fulfill 

norms and standards specified in Section 

19 of the Right of Children to Free and 

Compulsory Education Act, 2009. 

  
 68.  The consequences of 

contravention of preconditions of 

infrastructure for recognition are also 

provided in Section 18 of the Right of 

Children to Free and Compulsory 

Education Act, 2009. Contravention of 

the said provisions is on the pain of 

withdrawal of recognition. Section 18(5) 

of the Right of Children to Free and 

Compulsory Education Act, 2009 is a 

penal provision which contemplates 

imposition of fine upon the erring 

institution. 
  
 69.  Section 36 of the Right of 

Children to Free and Compulsory 

Education Act, 2009 states that violations 

of Section 18(5) and Section 19(5) of the 

Right of Children to Free and Compulsory 

Education Act, 2009 are offences for 

which prosecution can be instituted with 

the previous sanction of the officer 

authorized in this behalf by the 

appropriate government by notification. 

These features establish that Section 18 of 

the Right of Children to Free and 

Compulsory Education Act, 2009 is 

mandatory in nature. 
  
 70.  Section 19 of the Schedule 

stands on a similar footing. Section 19 of 

the Right of Children to Free and 

Compulsory Education Act, 2009 also 

employs negative words "no school" at 

the commencement of the provision. The 

word "shall" has also been used. Section 

19(1) of the Right of Children to Free and 

Compulsory Education Act, 2009, states 

that no school shall be established or 

recognized under Section 18 of the Right 

of Children to Free and Compulsory 

Education Act, 2009 unless it fulfills the 

norms and standards specified in the 

Schedule of the Right of Children to Free 

and Compulsory Education Act, 2009. 
  
 71.  The provision provides a time-

frame to pre-established schools to fulfill 

the infrastructural norms in the Schedule 

at their own expenses. 
  
 72.  Sub-Section (3) of the Section 19 

of the Right of Children to Free and 

Compulsory Education Act, 2009 describes 

the consequences which flow from failure 

of a school to fulfill the prescribed norms 

and standards under Section 18 of the Right 

of Children to Free and Compulsory 

Education Act, 2009 as well as the Schedule 

of the Right of Children to Free and 

Compulsory Education Act, 2009. Schools 

can violate the norms and standards 

prescribed under the Act on the pain of 

withdrawal of recognition. Section 19(5) of 

the Right of Children to Free and 

Compulsory Education Act, 2009 is a penal 

provision which contains consequences of 

running unrecognized institutions and has to 

be read with Section 36 of the Right of 

Children to Free and Compulsory Education 

Act, 2009. 
  
 73.  The reasons for which Section 

18 of the Right of Children to Free and 

Compulsory Education Act, 2009 has 

been held mandatory apply to Section 19 

of the Act as well. Section 19 of the Right 

of Children to Free and Compulsory 

Education Act, 2009 is mandatory. 

  
 74.  The Schedule of the Right of 

Children to Free and Compulsory 
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Education Act, 2009 which is relatable to 

Section 19 of the Right of Children to 

Free and Compulsory Education Act, 

2009 provides for the mandatory norms 

and standards for a school, including the 

requirements for infrastructure. The 

relevant part of the Schedule can be 

quoted with profit to take the discussion 

forward. Serial nos.2 and 7 of the 

schedule being relevant to the issue is 

extracted hereunder: 
Sl. 

No. 
Item Norms and Standards 

2 Building All-weather building consisting of--  
(i) at least one class-room for every 

teacher and an office-cum-store-cum-

Head teacher's room; 
(ii) barrier-free access; 
(iii) separate toilets for boys and 

girls; 
(iv) safe and adequate drinking water 

facility to all children; 
(v) a kitchen where mid-day meal is 

cooked in the school; 
(vi) Playground; 
(vii) arrangements for securing the 

school building by boundary wall or 

fencing. 
 

7 Play 

material, 

games and 

sports 

equipment 

Shall be provided to each class as 

required. 

  
 75.  Under the Schedule of the Right 

of Children to Free and Compulsory 

Education Act, 2009, the building means 

and includes the playground in the school 

premises. 
  
 76.  The Schedule of the Right of 

Children to Free and Compulsory 

Education Act, 2009 envisages that the 

playground is a part of the building of the 

school. The requirement of "barrier free 

access" also under the Schedule of the 

Right of Children to Free and Compulsory 

Education Act, 2009, is complied with 

only if the playground, the building and 

other infrastructure in a school are a part 

of one contiguous or compact plot of land 

and form part of one composite campus. 

Similarly, the purpose of perimeter 

demarcation by boundary wall or fencing 

can be fulfilled only when the 

playground, building and other 

infrastructure are located in one campus. 
  
 77.  In case the school building and 

the playgrounds are situated in separate 

plots of land which are not compact or 

contiguous, but separated by land which 

is not part of the school campus, the 

school will not satisfy the criteria of 

barrier free access. It will render futile the 

provision of barricading the perimeter 

boundary. The Schedule being relatable to 

Section 19 of the Right of Children to 

Free and Compulsory Education Act, 

2009 is also a mandatory provision. 
  
 78.  The provisions relating to norms 

and standards of infrastructure under the 

Right of Children to Free and Compulsory 

Education Act, 2009 are mandatory. 

Further, a playground is also a mandatory 

and an integral part of a school under the 

Right of Children to Free and Compulsory 

Education Act, 2009. The scheme of the 

Right of Children to Free and Compulsory 

Education Act, 2009 unequivocally 

mandates that the playground, and the 

school building shall be part of one 

campus which shall be constituted in a 

contiguous land area or a compact of land. 
  
 79.  Playgrounds are essential to 

education like classrooms, laboratories, 

libraries. A school cannot be visualized 

without classrooms, just so, a school is 

incomplete without a playground. 

  
 80.  The consequences of a 

playground which was not part of one 
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compact campus or a contiguous land area 

of the school, came up squarely for 

consideration before this Court in the 

judgment rendered in the case of Apple 

Grove School v. The Union of India and 

others, reported at 2019 (9) ADJ 692. 
  
 81.  In Apple Grove School (supra) 

the importance of situating the 

playground and the school buildings in 

one compact and contiguous of plot was 

stated thus: 

  
  "19. The Court notices the fact 

that massive unplanned urban 

development has diminished open spaces 

and playgrounds for the coming 

generations. Similarly in the rush for 

profits school managements make the first 

compromises with play-fields. Sports and 

all that it offers by way of learning takes a 

back seat. 
  20. The playground will serve 

its purpose only if there is contiguity 

between school buildings and the 

playground. The playground and the 

school building should be part of one 

compact and contiguous land area. In 

case the playground and the school 

buildings/academic blocks are situated in 

plots of land which are separated by other 

plots or residential areas or roads, the 

access of the students to the play field 

from the academic blocks will not be free. 

The playground will play its part and 

make its contribution only if the access of 

the students to the playground is free and 

unimpeded. Young students should be 

able to run with gay abandon to the play 

field during their sports classes or after 

their academic classes without any 

impediment and kick the ball soaring into 

the sky. In case the students have to pass 

through the residential areas, traffic 

snarls, labyrinth of streets to access the 

playground, the purpose of a play field 

would be defeated. 
  21. Students should have a 

''walk in'' or rather a ''run in'' access to 

the playground." 
  
 82.  This Court in the case of Apple 

Grove School (supra) has found that the 

playground which is not situated in the 

school campus is of no avail to the 

children. The scheme is not workable. 

Such playground does not serve the 

purpose of a playground, but is an eye-

wash by the management, to obtain 

recognition of the institution. 
  
 83. Seen in light of the law laid down 

in Apple Grove School (supra), a 

playground which is not a part of the 

contiguous land area or a compact piece 

of land where the rest of the infrastructure 

of the school including school buildings 

stand, would render the scheme of the 

Right of Children to Free and Compulsory 

Education Act, 2009 unworkable. In fact, 

a playground so situated would negate the 

purpose of the playground. 
  
    Declarations & Inspections 

under the Right of  
  Children to Free and 

Compulsory Education Act, 2009 
  
 84.  The Form-1, which is part of 

appendix to The Uttar Pradesh Right of 

Children to Free and Compulsory 

Education Rules, 2011, is relatable to sub-

rule (1) of rule 15 of the Central Rules, 

2010. The Form-1 pertains to the self 

declaration-cum-application for grant of 

recognition of schools. The parts of the 

Form-1, which are relevant, are extracted 

hereunder: 
     "Appendix 
       FORM-I 
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 [See sub-rule (1) of Rule 11] 
Self Declaration-Cum-Application For 

Grant of Recognition of School 
 The Uttar Pradesh Right of 

Children to Free and Compulsory 

Education Rules,     

 2011 
  C. Nature and area of School 
 

1 Medium of Instruction  

2 Type of School (Specify entry & exit 

classes) 
(a) Boys/Girls/Co-education 
(b) Aided/Unaided 
(c) Primary/Upper primary 
 

 

3 If aided, the name of agency and 

percentage of aid 
 

 

4 If School Recognised   

5 If so, by which authority Recognition 

number 
 

6 Does the school has its own building or is 

it running in a rented building. 
(Relevant documents for evidence of proof 

to be enclosed) 

 

7 Whether the school buildings or other 

structures or the grounds are used only 

for the purposes of education and skill 

development? 

 

8 Total area of the school   

9 Built in area of the school (with building 

plan) 
 

 

 F. Other Facilities 
1 Whether all facilities have barrier free 

access 
 

 

2 Teaching Learning Material (Attach list) 
 

 

3 Sports & Play equipments (Attach list)  

4 Facility of books in Library 
Books (No. of books) (Attach list) 
Periodical/Newspapers 

 

5 Type and number of drinking water facility  

6 Sanitary Conditions 
(i) Type of W.C. & Urinals 
(ii) Number of Urinals/Lavatories 

separately for boys 

 

(iii) Number of Urinals/Lavatories 

separately for girls 
 

  
 85.  The Form-I in the appendix of 

the U.P. Rules, is entirely congruent to the 

Form-I in the appendix to the Right of 

Children to Free and Compulsory 

Education Rules, 2010 framed by the 

Central Government. 
  
 86.  The Form-I also contemplates 

existence of playground. The details of 

the total area of the school and built up 

area with building plan are required to be 

provided by the school. 

  
 87.  Form-II, which is part of 

appendix of the U.P. Rules of 2011 also 

merits consideration. Rule 11 (4) of the 

U.P. Rules, 2011 as seen earlier 

contemplates a physical on-site inspection 

of the schools premises by the District 

Education authorities. 
  
 88.  The prescribed format of the 

inspection report of the District Education 

Officer is in Form-II in the appendix of 

The Uttar Pradesh Right of Children to 

Free and Compulsory Education Rules of 

2011. The Form-II is reproduced below: 
     
 Form II 
 [See sub-rule (4) of Rule 11]  
  Gram : 
  E-mail : 
  Phone :  
  Fax : 
 

   Office of the Zila Shiksha 

Adhikari (Name of District/State) 
  No. 
        

  Dated : 
  The Manager, 
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  Sub.-Recognition Certificates 

for the school under sub-rule (4) of Rule 

11 of the Uttar Pradesh Right of Children 

to Free and Compulsory Education Rules, 

2011 for the purpose of Section 18 of 

Right of Children to Free and 

Compulsory Education Act, 2009. 
  Dear Sir/Madam, 
  With reference to your 

application dated and subsequent 

correspondence with the 

school/inspection in this regard, I convey 

the grant for provisional recognition to 

the (Name of the school with address) for 

Class...............to Class........for a period 

of three years w.e.f....................to........... 
  The above sanction is subject to 

fulfilment of following conditions- 
  1. The grant for recognition is 

not expendable and does not in any way 

imply any obligation to recognize/affiliate 

beyond Class VIII. 
  2. The school shall abide by the 

provisions of Right of Children to Free 

and Compulsory Education Act, 2009 

(Annexure I) and the Uttar Pradesh Right 

of Children to Free and Compulsory 

Education Rules, 2011 (Annexure II). 
  3. The school shall admit in 

Class I, to the extent of % of the strength 

of that class, children belonging to 

weaker section and disadvantaged group 

in the neighbourhood and provide free 

and compulsory elementary education till 

its completion. Provided, further that in 

case of pre-primary classes also, this 

norm shall be followed. 
  4. For the children referred to 

in Paragraph 3, the school, if covered 

under Section 12(2) of the Act, shall be 

reimbursed accordingly. To receive such 

reimbursements school shall provide a 

separate bank account. 
  5. The society/school shall not 

collect any capitation fee and subject the 

child or his or her parents or guardians to 

any screening procedure. 
  6. The school shall not deny 

admission- 
  (a) to any child for lack of age 

proof; 
  (b) on the ground of religion, 

caste or race, place of birth or any of 

them.  
  7. The school shall ensure that,- 
  (i) no child admitted shall be 

held back in any class or expelled from 

school till the completion of elementary 

education in a school; 
  (ii) no child shall be subjected 

to physical punishment or mental 

harassment; 
  (iii) no child is required to pass 

any board examination till the completion 

of elementary education; 
  (iv) every child completing 

elementary education shall be awarded a 

certificate as laid down under Rule 23; 
  (v) inclusion of students with 

disabilities/special needs as per provision 

of the Act; 
  (vi) the teacher performs its 

duties specified under Section 24(1) of the 

Act; and 
  (vii) the teachers shall not 

engage himself or herself for private 

teaching activities. 
  8. The school shall follow the 

syllabus on the basis of curriculum laid 

down by the appropriate authority. 
  9. The school shall enroll 

students proportionate to the facilities 

available in the school as prescribed in 

the Section 19 of the Act. 
  10. No unrecognised classes 

shall run within the premises of the school 

or outside in the same name of school. 
  11. The school is run by a 

society registered under the Societies 

Registration Act, 1860 (21 of 1860) or a 
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public trust constituted under any law for 

the time being in force. 
  12. The school is not run for 

profit to any individual, group or 

association of individuals or any other 

persons. 
  13. The accounts should be 

audited and certified by a Chartered 

Accountant and proper accounts 

statements should be prepared as per 

rules. A copy each of the Statements of 

Accounts should be sent to the Zila 

Shiksha Adhikari every year. 
  14. The recognition Code 

Number allotted to your school is....... 

This may please be noted and quoted for 

any correspondence with this office. 
  15. The school furnishes such 

reports and information as may be 

required by the Director of 

Education/Zila Shiksha Adhikari from 

time to time and complies with such 

instructions of the State Government/local 

authority as may be issued to secure the 

continued fulfilment of the condition of 

recognition or the removal of deficiencies 

in working of the school. 
  16. Renewal of Registration of 

Society, if any, be ensured. 
  17. The School 

Management/Trust and staff shall abide 

by the directions of the State Government 

issued from time to time. 
  18. Other conditions as per 

Annexure 'III' enclosed. 
       

 Yours faithfully, 
   Zila Shiksha Adhikari" 
  
 89.  The distinction, between the 

prescribed format of the inspection report, 

to be submitted by the Education Officer, 

under the Central Rules, 2010, and the 

Zila Shiksha Adhikari, under the Uttar 

Pradesh Rules of 2011, stands out. 

 90.  Item number 8 of the prescribed 

format of inspection in Form-II under the 

Central Rules of 2010 is extracted under: 

   
     Form-II 
  "8. The school shall maintain 

the standards and norms of the school as 

specified in section 19 of the Act. The 

facilities reported at the time of last 

inspection are as given under:- 
  Area of school campus 
  Total built up area 
  Area of play ground 
  No. of class rooms 
  Room for Headmaster-cum-

Offic-cum-Storeroom 
  Separate toilet for boys and 

girls 
  Drinking Water Facility 
  Kitchen for cooking Mid Day 

Meal 
  Barrier free Access 
  Availability of Teaching 

Learning Material/Play Sports 

Equipments/Library" 
  
 91.  The aforesaid item, is 

conspicuous by its absence, in the 

prescribed format, of the report of the Zila 

Shiksha Adhikari in Central Rules of 

2010. Evidently, Form II under the U.P. 

Right of Children to Free and Compulsory 

Education Rules, 2011, provides for a less 

thorough inspection report, to be 

submitted by the District Shiksha 

Adhikari, as compared to, a more 

comprehensive and targeted report, to be 

submitted by the competent official, under 

the Central Rules, 2010. 
  
 92.  Form-II in the appendix, of the 

U.P. Right of Children to Free and 

Compulsory Education Rules, 2011, 

dilutes the infrastructure requirements, by 

easing the standards of the inspection 
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report, contemplated in sections 18 and 19 

and Rule 11 (4) of the U.P. Right of 

Children to Free and Compulsory 

Education Rules, 2011. 
  
 93.  The State authorities, cannot 

escape the reckoning, with the strict and 

mandatory standards of infrastructure, 

contemplated under the Right of Children 

to Free and Compulsory Education Act, 

2009. As seen earlier, the standards of 

infrastructure, including the requirement 

of playgrounds, are mandatory, and 

cannot be deviated from. 
  
 94.  The physical inspection of the 

schools, has to be thorough, and the 

inspection report, has to be meticulous. 

The inspection report needs to implement 

the mandate of the Right of Children to 

Free and Compulsory Education Act, 

2009. 
  
 95.  The Form-II under the U.P. Right 

of Children to Free and Compulsory 

Education Rules, 2011 is inconsistent with 

the provisions of Section 19 read with Rule 

11 (4) of the U.P. Right of Children to Free 

and Compulsory Education Rules, 2011 in so 

far as it does not provide for details of 

various infrastructural requirements as 

provided under the Item No.8 of the Form-II 

of the Rules, 2010 framed under the Central 

Rules. 

  
Constitutionality of the Government 

Order dated  
    08.05.2013 
  
 96.  The Government Order dated 

08.05.2013 references the Right of 

Children to Free and Compulsory 

Education Act, 2009 and The Uttar 

Pradesh Right of Children to Free and 

Compulsory Education Rules, 2011. The 

Government Order records that the same 

is issued to effectuate the purpose of the 

Right of Children to Free and Compulsory 

Education Act, 2009 and the U.P. Right of 

Children to Free and Compulsory 

Education Rules, 2011. 
  
 97.  Some of the petitioners-

Institution have been granted recognition 

in pursuance of the criteria laid down in 

the Government Order dated 08.05.2013. 

The Government Order dated 08.05.2013 

provides the infrastructure requirements 

of schools. The relevant provisions of the 

Government Order dated 08.05.2013 

regarding specifications of the college 

building as well as playgrounds are 

extracted hereunder: 
  

  "2. विद्यालय भिन- मान्यता के जलये 

प्राथजमक के प्रते्यक कक्षानुभाग में प्रजत छात्र 09 

वगच फीट की दर  े थथान उपलब्ध होना चाजहए, 

परिु कक्षा- कक्ष का के्षत्रफल 180 वगच फीट  े 

कम नही िं होनी चाजहए, जि  े बचे्च कक्षा में 

शैक्षजणत गजतजवजधया  ुजवधापूणच ढिंग  े  िंचाजलत 

कर  कें । जवद्यालय के अनु ार उपबल्ध हो। 

जवद्यालय में पुस्तकालय एविं वाचनालय भी होना 

चाजहए। 
 

  3. प्रधानाध्यापक, कायाचलय तथा 

िाफ के जलये अलग-अलग कक्ष उपलब्ध होना 

चाजहए। 
 

  4. छात्र/छात्राओ तथा 

अध्यापक/अध्याजपकाओिं के पृथक-पृथक मूत्रालय 

एविं शौचालय की  मुजचत व्यवथथा होनी चाजहए। 
 

  5. जवद्यालय में पीने के स्वच्छ (िीवाणु 

रजहत) पानी की  मुजचत व्यवथथा होनी चाजहए। 
 

  6. जवद्यालय भवन का वाह्य रिं ग 

 फेद होना चाजहए। 
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  8. क्रीडा स्थल- खेलकुद के जलये 

यथा म्भव जवद्यालय परर र में या जवद्यालय 

परर र के  मीप क्रीड़ा थथल उपलब्ध होना 

चाजहए िहााँ कबड्डी, बालीवॉल, बैडजमन्टन, 

बासे्कट बॉल, खो-खो आजद िै े खेलो हेतु 

जनधाचररत थथान की व्यवथथा अजनवायच रुप  े 

होना चाजहए, जि का उपयोग जवद्यालय के 

छात्र/छात्राएिं  कर  कते हैं। 

  विशेष:- बाजलका जवद्यालयोिं के जलए 

क्रीड़ा थथल की छूट दी िा  कती है। इ ी 

प्रकार घनी आबादी वाले नगर के्षत्र में बालकोिं 

के जवद्यालयोिं में िहािं थथानाभाव हो, क्रीड़ा 

थथल की छूट दी िा  कती है। क्रीड़ा थथल के 

अभाव में जक ी जवद्यालय को भी मान्यता  े 

विंजचत नही िं जकया िा  कता है।" 

  
 98.  The provisions relating to the 

school building are inadequate, inasmuch 

as, they do not contain any requirement of 

natural light and air ventilation. There are 

no provisions relating to light in the 

classroom, as well as cooling system, in 

the classrooms for summer seasons. 

Natural light, and a well ventilated 

classrooms, are essential for a healthy 

environment, which promotes learning 

and is conducive to good health of the 

students. 
  
 99.  The Government Order dated 

08.05.2013 contemplates a playground 

which has sufficient area to accommodate 

a badminton court or basketball court or 

volleyball court and a sport like kabaddi. 

Games like badminton, basketball, volley-

ball are played in courts of a small area. 

Such courts are not playgrounds within 

the meaning of the Right of Children to 

Free and Compulsory Education Act, 

2009. The size of a playground should be 

big enough to accommodate field sports 

like football, cricket, hockey and an outer 

track around the perimeter for athletic 

events. The playground should also have, 

sufficient space to plant shady trees, and 

other flora on the outer periphery. The 

playgrounds are also used for morning 

assemblies where the entire school 

assembles at one time. The playgrounds 

also hosts annual sporting events and 

other national festivals like Independence 

Day and Republic Day. 
  
 100.  If the intention of the 

legislature to promote sports and to ensure 

all around development of children and to 

integrate sports in education is to be 

achieved, the size of the sports field has to 

be big enough to accommodate the said 

features. The reduced size of a play-field 

in the Government Order dated 

08.05.2013 makes the statutory 

requirement of a playground illusory. 

  
 101.  The most noteworthy feature in 

the Government Order dated 08.05.2013 

is the special provision dispensing with 

the requirement of a playgrounds. The 

requirement of a playground for girls 

schools, as well for schools, in areas 

where the population density, is high, is 

completely waived. Above all, it is also 

provided that in the absence of a 

playground, no institution shall be denied 

recognition. 
  
 102.  Time spent in schools cannot 

be in likeness of life on the conveyor belt. 

The purpose of schools is to humanize life 

and not to mechanise existence. 
  
 103.  The preceding construction of 

the scheme of the Right of Children to 

Free and Compulsory Education Act, 

2009 and Article 21A of the Constitution 

of India establishes that Clause 8 of the 

Government Order dated 08.05.2013 is in 

flagrant violation of the provisions of 
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Right of Children to Free and Compulsory 

Education Act, 2009 as well as Article 

21A of the Constitution of India. The 

Government Order dated 08.05.2013 is 

ultra vires the provisions of the Right of 

Children to Free and Compulsory 

Education Act, 2009 as well as Article 

21A of the Constitution and the U.P. 

Right of Children to Free and Compulsory 

Education Rules, 2011. 
  
 104.  The Government Order dated 

08.05.2013 is consequently found to be 

unconstitutional and illegal and void ab 

initio. The consequences will follow. 
  
 105.  The recognition granted to 

various schools under the Government 

Order dated 08.05.2013 does not vest any 

right in such institutions. Such institutions 

cannot claim any accrued right on the foot 

of a Government Order which is illegal, 

unconstitutional, and void ab initio. 
  
 106.  As we shall see in the later part 

of the judgment, these schools shall be 

granted time to become compliant with 

the infrastructure norms made in 

conformity with the Right of Children to 

Free and Compulsory Education Act, 

2009. 
  
 107.  The Government Order dated 

08.05.2013 records that the aforesaid 

Government Order is being issued in 

consequence to the Right of Children to 

Free and Compulsory Education Act, 

2009, The Uttar Pradesh Right of 

Children to Free and Compulsory 

Education Rules, 2011 as well as the 

judgments of the Hon'ble Supreme Court 

as well as this Court. It is ironical that 

after referencing the aforesaid provisions 

of law and judgments of various Courts, 

the Government Order flagrantly flouts 

the mandate of the Constitution, the Right 

of Children to Free and Compulsory 

Education Act, 2009 and judgments of the 

courts. 
  
Constitutionality of the Government 

Order dated  
    11.01.2019 

  
 108.  The Government Order dated 

08.05.2013 was superseded by the 

Government Order dated 11.01.2019. The 

Government Order dated 11.01.2019 

created a fresh set of guidelines for 

minimum infrastructure required for 

recognition of the Institutions to all the 

provisions. The parts of the Government 

Order dated 11.01.2019 relevant to the 

controversy, are extracted hereunder: 
  
  "(17) प्राथविक एिं उच्च प्राथविक 

स्तर की कक्षाओ ंकी िान्यता:- उपयुचक्त शतों को 

पूरा करने के  ाथ- ाथ जनम्नजलल्दखत शतों को पूरा 

करना अजनवायच होगा:- 
  (क) भिन:- जवद्यालय  ो ाइटी का 

आवश्यकतानु ार उपयुक्त जनिी भवन होने पर ही 

मान्यता के जलए जवचार जकया िा  कता है। मान्यता 

के जलये उन्ही िं प्रकरणोिं पर जवचार जकया िायेगा 

िहााँ पर महायोिना/  ेक्टर प्लान में भू-उपयोग 

जवद्यालय के नाम अिंजकत होगा। जवद्यालय का 

मानजचत्र  िंगत प्राजधकारी  े स्वीकृत होना अजनवायच 

होगा। 
  (ख) जवद्यालय प्रबन्धतिंत्र द्वारा जवद्यालय 

भवन के  म्बन्ध में  िंबिंजधत  हायक अजभयिंता  े 

भवन नेशनल जबल्दल्डिंग कोड के मानकोिं के अनुरुप 

होने का प्रमाण-पत्र प्राप्त जकया िायेगा। जवद्यालय में 

नेशनल जबल्दल्डिंग कोड के अनुरुप भवन की गुणवत्ता 

 ुजनजित की िायेगी। जवद्यालय प्रबन्धतिंत्र द्वारा 

जनरीक्षण हेतु मुख्य जवका  अजधकारी के  मक्ष 

जनधाचररत प्रारुप पर आवेदन जकया िायेगा। मुख्य 

जवका  अजधकारी द्वारा भवन जनमाचण का जनरीक्षण 

लोक जनमाचण जवभाग, ज िंचाई जवभाग, नगर जवका  

जवभाग एविं ग्रामीण अजभयन्त्रण जवभाग के  हायक 

अजभयिा  े अजनम्न अजधकारी द्वारा कराया 



1904                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

िायेगा। जनरीक्षणकताच अजधकारी को यह भी 

 ुजनजित करना होगा जक जवद्यालय भवन की छत 

एविं दीवारोिं के जनमाचण में पूणच मिबूती है और भवन 

में धूप एविं ठिं ड  े बचाव की पयाचप्त व्यवथथा की 

गयी है। कक्षा-कक्ष हवादार एविं रोशनीयुक्त है। एक 

मिंजिल  े अजधक ऊाँ चे भवन की  ीजढयािं एविं रैम्प, 

िो जनका  मागच के रुप में प्रयुक्त हो रही होिं, 

अद्यतन नेशनल जबल्दल्डिंग कोड में जनधाचररत मानक 

के अनु ार बनायी गयी हो, ताजक आकल्दिकता की 

ल्दथथजत में बच्चोिं के जनका  में जक ी प्रकार की बाधा 

उत्पन्न न हो। 
  (ग) जदव्यािंग बच्चोिं की जवद्यालय में 

 ुगम पहुाँच हेतु भारत  रकार/राज्य  रकार द्वारा 

 मय- मय पर जनगचत अद्यतन शा नादेशोिं एविं 

मागचदशी ज द्धािोिं का पूणचतः अनुपालन भी 

 ुजनजित जकया िायेगा। जवद्यालय भवन की 

मिबूती,  ुरक्षा एविं रख-रखाव का पूणच उत्तर 

दाजयत्व प्रबन्धतिंत्र का होगा। 
  (घ) जवद्यालय में अजग्न शमनयिंत्र मानक 

के अनु ार थथाजपत कराया िाना होगा। 
  (ङ) कक्षा-कक्ष का िानक:- मान्यता 

के जलये प्राथजमक एविं उच्च प्राथजमक के प्रते्यक 

कक्षानुभाग में प्रजत छात्र 09 वगच फीट की दर  े 

थथान उपलब्ध होना चाजहए, परिु कक्षा-कक्ष का 

के्षत्रफल 180 वगच फीट  े कम नही िं होना चाजहए 

अथाचत् प्रते्यक कक्षा-कक्ष में कम  े कम 20 बच्चोिं 

के बैठने की व्यवथथा अजनवायच रुप  े होनी चाजहए, 

जि  े बचे्च कक्षा में शैक्षजणक गजतजवजधयािं 

 ुजवधापूणच ढिंग  े  िंचाजलत कर  कें । जवद्यालय में 

उतने ही छात्र/छात्राओिं को प्रवेश जदया िाय, जिनके 

बैठने की  मुजचत व्यवथथा जनधाचररत मानक के 

अनु ार उपलब्ध हो। 
  (च) जवद्यालय मे पुस्तकालय एविं 

वाचनालय भी होना चाजहये। 
  (छ) प्रधानाध्यापक, कायाचलय तथा 

िाफ के जलये अलग-अलग कक्ष उपलब्ध होना 

चाजहए। 
  (ि) छात्र/छात्राओिं तथा 

अध्यापक/अध्याजपकाओिं के पृथक-पृथक मूत्रालय, 

शौचालय एविं हाथ  ाफ करने की  मुजचत व्यवथथा 

होनी चाजहए। 
  (झ) जवद्यालय में पीने के स्वच्छ (िीवाणु 

रजहत) पानी की  मुजचत व्यवथथा होनी चाजहए। 

  (ञ) क्रीडा स्थल:- खेलकूद के जलए 

जवद्यालय परर र में या जवद्यालय परर र के  मीप 

पयाचप्त क्रीड़ा थथल उपलब्ध होना चाजहए, जि का 

उपयोग जवद्यालय के छात्र/छात्राओिं कर  कते होिं।" 

  
 109.  The criteria for the school 

building in the Government Order dated 

11.01.2019 contains a provision for natural 

light and ventilation. However, specific 

technical requirements regarding cross 

ventilation and natural light are lacking. 

Specific technical details for provisioning 

the classrooms with natural light and 

ventilation have to be given to make the 

provision fruitful. Experience tells us that 

any vague criteria for grant of recognition is 

prone to abuse, and the students are always 

at the receiving end. The school 

managements benefit from such provisions 

to the detriment of the students. 

  
 110.  The criteria relating to the 

playground, has also undergone a change, in 

the Government Order dated 11.01.2019. 

However, a closer look at the provision in the 

Government Order, shows that, it is only a 

window dressing of the earlier provision. The 

amendments are superficial if not an 

eyewash. The validity of the amended 

provision, melts like cheap make up, under 

the arc light of judicial scrutiny. 
  

 111.  The provision 17(ञ), which 

provides for a playground is silent, on the 

dimensions of the playgrounds. As stated 

earlier, without specific dimensions of the 

playgrounds, the purpose of the 

playground will stand defeated. The 

Government Order dated 08.05.2013 

shows that even a badminton court passes 

for a playground. 
  
 112.  There are other offending 

features in the provision 17(ञ). Clause 
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17(ञ) in the Government Order dated 

11.01.2019 provides that the playground 

should be available either in the premises 

of the educational institutions or close to 

the educational institution.  
  

 113.  The Clause 17(ञ) is vague and 

also renders illusory, the statutory 

requirement of a playground in a school. 

As seen earlier playgrounds which are not 

located in the premises containing the 

school building violates the provisions of 

the Right of Children to Free and 

Compulsory Education Act, 2009. 
  
 114.  In the light of the preceding 

discussion, the provision 17(ञ) in the 

Government Order dated 11.01.2019 is 

violative of Article 21A of the 

Constitution of India and the Right of 

Children to Free and Compulsory 

Education Act, 2009 and The Uttar 

Pradesh Right of Children to Free and 

Compulsory Education Rules, 2011. 
  

 115.  The provision in 17(ञ) of 

having an option of a playground which is 

not in the school premises is also 

unworkable and contrary to the law laid 

down by this Court in the case of Apple 

Grove School (supra). 
  
 116.  There is another aspect to this 

issue. The provisions for various high 

schools and intermediate schools which 

are recognized by the State Government 

as well as the colleges under the U.P. 

State Universities Act are required to have 

a playground which is situated in the 

same campus where the school or college 

building stands. There is no concept of a 

playground which is located at a separate 

place from the college campus. The 

provision and the Government Order 

dated 11.01.2019 is discriminatory and 

violative of Article 14 of the Constitution 

of India. The children between the ages of 

the 6 to 14 years cannot be put in a class 

separate from students of higher age 

groups in regard to the right to enjoy a 

playground in the school campus.  

  

 117.  The Clause 17(ञ) of the 

Government Order dated 11.01.2019 is 

violative and ultra vires the Article 14 of 

the Constitution of India. 

  

 118.  The Clause 17(ञ) of the 

Government Order dated 11.01.2019 

cannot stand and is quashed. 
  
 119.  As in the case of the 

Government Order dated 08.05.2013, the 

recognition granted to those institutions 

on the foot of the criteria laid down in the 

Government Order dated 11.01.2019 does 

not confer any vested rights upon the 

aforesaid institutions. The provision is 

void ab initio. 
  
 120.  The recognition granted to 

schools in pursuance of the aforesaid 

Government Orders dated 08.05.2013 and 

11.01.2019 would also be void ab initio. 
  
 121.  Running educational institution 

on the foot of Government Orders which 

are unconstitutional and void ab initio, 

does not vest any rights in such 

institutions. 
  
 122.  The rights of such institutions 

in similar circumstances were adjudicated 

by this Court in Apple Grove School 

(supra) as follows: 
  
  "35. The argument is made only 

to be rejected. The long continuance of 
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affiliation despite violation of the 

affiliation bye-laws does not accumulate 

any credit of equity in favour of the 

petitioner. On the contrary, the institution 

has incurred a debt which it cannot repay. 

The debt of students who went through the 

process of schooling without the 

experience of a play field. The debt of 

childhoods lost because of denial of 

opportunities to develop a love for the 

outdoor life and understanding 

comradeship through sporting activities. 

The considerations of the future of the 

young students of India is invaluable and 

cannot be weighed in balance with the 

immediate quest for profit of the 

petitioner. 
  36. The right of an educational 

institution to seek affiliation from a board 

of education subserves and is subservient 

to the right of education of the children." 
  
 123.  As we shall see in the later part 

of the judgment, these schools shall be 

granted time to become compliant with 

the infrastructure norms made in 

conformity with the Right of Children to 

Free and Compulsory Education Act, 

2009. 
  
 124.  Some documents changed the 

course of human history, while can others 

alter the course of human evolution. 

  
 125.  The Constitution of India has 

changed the course of Indian history. The 

constitutional values influence and 

animate our working as a nation. 

  
 126.  The Government Orders dated 

08.05.2013 and 11.01.2019 on the 

contrary threaten to change the course of 

evolution of human species. Children of 

succeeding generations who grow up 

without the benefit of play-fields will lose 

the concept of sports and games. Sports 

will become a distant memory which was 

indulged by ancient ancestors. 

  
  The case of disappearing 

playgrounds in Uttar Pradesh 
 

  
 127.  This Court notices the fact that 

due to unregulated construction, 

unplanned colonies and multi-storied 

complexes made in violation of building 

bye laws and city master plans, the 

neighbourhood play fields have simply 

disappeared. Public parks and play-fields 

for children are most vulnerable to 

encroachment. 

  
 128.  Untold damage has been 

caused by constructions which are not 

part of the master plan of the towns and 

cities and failure of the authorities to 

incorporate play-fields in various 

neighbourhoods. 
  
 129.  The state of playgrounds in Uttar 

Pradesh is a fast moving narrative of 

disappearing play-fields. Unregulated and 

illegal construction, aided by the executive 

apathy, if not collusion of officials of 

Development Authorities, and other 

competent authorities, has caused irreversible 

damage, to the future of our children and the 

environment. Gaon Sabha lands are also 

depleted by the familiar pattern of illegal 

constructions coupled with the official 

inaction if not connivance. 
  
 130.  Lands on which unauthorized 

constructions have been made cannot be 

reclaimed for planned urban development 

within a real time frame. The lands which 

could have been used as playgrounds are 

hence simply not available. Land 

resources are shrinking fact as they are 
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being rapidly consumed by illegal 

constructions. The situation demands 

urgent action. It is met with crumbling 

complacency. Playgrounds have been lost 

on a dramatic scale and decision makers 

have not woken up. 
  
 131.  The last nail has been driven in 

the coffin of playgrounds by the 

Government Orders dated 08.05.2013 and 

11.01.2019. 
  
 132.  One may visualize the routine of a 

young child who does not have any 

neighbourhood play-field. The child goes to a 

school and spends the day in an enclosed 

classroom, as the school lacks a play-field. 

The child for a better part of his life has been 

denied his right to play in an open field. The 

adverse consequences on the growth and 

personality of a child are not far to seek. 

  
 133.  Children are born into this 

world where their future is damaged 

beyond repair through no fault of theirs. 

Children also suffer the consequences of 

the Government Orders which decide 

their future made by those who would not 

be a part of. All in all, the damage caused 

to the playgrounds has been ruthless. It 

cannot be business as usual. It is time for 

the courts to define the statutory 

responsibility and for the authorities to 

accept responsibility and current failure. 

  
 134.  The situation is alarming but 

not beyond redemption, urgent action has 

to be taken to save the situation. The State 

authorities have to be alerted to their 

statutory duties. More important the State 

authorities have to be held accountable to 

their statutory obligations. 
  
 135.  The scheme of the Article 21A 

of the Constitution and the Right of 

Children to Free and Compulsory 

Education Act, 2009 has the education 

and welfare of the child at its core. Every 

other activity revolves around this centre 

and all other authorities subserve this 

noble object. Schools cannot be treated 

like fail safe cottage industries, which 

require minimum investments and provide 

assured returns. Article 21A of the 

Constitution and the Right of Children to 

Free and Compulsory Education Act, 

2009 contemplate establishment of 

temples of learning are called schools and 

not enterprises for profit called literacy 

kiosks or education shops. 

  
 Infrastructure-II 
  
 136.  The need for school reforms 

was in the cognizance of the legislature, it 

is in the consciousness of the public, but 

has to be put in the conscience of the 

State Government. 
  
 137.  The elements of the schools 

under the Right of Children to Free and 

Compulsory Education Act, 2009 

including elevation, architecture, 

ventilation lighting provisions, 

playgrounds, and so on, as provided under 

the Act, have to be in such balance as to 

promote the welfare of the child, nurture 

the simple joys of childhood, and foster 

learning in a child friendly environment. 

The whole ecology of the school campus 

should promote the said aims. 

Unscientific architecture, over-crowded 

class-rooms, unsatisfactory ventilation 

and lighting, absent playgrounds, and 

other infrastructural and aesthetic 

inadequacies exact too much damage on 

the children. In such an eco system, 

children lose their importance and simple 

joys of childhood diminish in 

significance. The open glimpse of blue 
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skies, the place under the sun, and love of 

environment are not only the pleasures of 

childhood, but the foundation on which the 

edifice of the nation stands. The schools 

though built in the present have to be 

planned for the future. The extra human 

dimension of schools is what is envisaged in 

the Right of Children to Free and 

Compulsory Education Act, 2009 and has to 

be accomplished by creating the appropriate 

infrastructure and ecology in the schools. 

  
Norms and Inspection of Infrastructure. 
  
 138.  During the course of the 

arguments, the learned counsel for the 

respondent-Basic Shiksha Parishad 

informed that the inspections in terms of 

the Right of Children to Free and 

Compulsory Education Act, 2009 of all 

the schools, which have been granted 

recognition by the Board (Parishad), have 

not been conducted in terms of the 

aforesaid provisions of the Right of 

Children to Free and Compulsory 

Education Act, 2009. 
  
 139.  As stated earlier, the criteria 

and norms for the infrastructure have to 

be recreated. They have to be more 

specific and meticulously laid down to 

achieve the object of the Right of 

Children to Free and Compulsory 

Education Act, 2009. The inspections 

have to be more thorough to effectuate the 

purpose of the Right of Children to Free 

and Compulsory Education Act, 2009. 
  
 140.  General technical requirements 

of building plans/building bye laws, 

elevation, ventilation, light requirements, 

color scheme options and so on have to be 

provided by town planners, architects, 

engineers and experts in the field in 

collaboration with educationists. 

 141.  Technical aspects of the 

inspection like college of the school 

building, provisioning of ventilation, 

natural light, and other construction 

infrastructure have to be made in the 

presence of the qualified engineers of the 

State of U.P. 

  
Requirements of Building Plan 
  
 142.  The requirements of building 

infrastructure regard to fire safety 

measures engaged the attention of the 

Hon'ble Supreme Court in the case of 

Avinash Mehrotra v. Union of India and 

others, reported at 2009(6) SCC 398. The 

Hon'ble Supreme Court in Avinash 

Mehrotra (supra) co-relating the nature 

of infrastructure to the quality of 

education in the context of Article 21A of 

the Constitution of India held thus: 

  
  34.........Similarly, we must hold 

that educating a child requires more than 

a teacher and a blackboard, or a 

classroom and a book. The right to 

education requires that a child study in a 

quality school, and a quality school 

certainly should pose no threat to a 

child's safety. We reached a similar 

conclusion, on the comprehensive 

guarantees implicit in the right to 

education, only recently in our opinion in 

Ashoka Kumar Thakurv. Union of India 

[(2008) 6 SCC 1] . 
  35.The Constitution likewise 

provides meaning to the word "education" 

beyond its dictionary meaning. Parents 

should not be compelled to send their 

children to dangerous schools, nor should 

children suffer compulsory education in 

unsound buildings. 
  36. Likewise, the State's 

reciprocal duty to parents begins with the 

provision of a free education, and it 
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extends to the State's regulatory power. 

No matter where a family seeks to educate 

its children, the State must ensure that 

children suffer no harm in exercising their 

fundamental right and civic duty. States 

thus bear the additional burden of 

regulation, ensuring that schools provide 

safe facilities as part of a compulsory 

education. 
 

  43. Many States have already 

begun implementation. The most forward-

thinking States have enacted and enforced 

the National Building Code in their 

schools. Often these States have also 

created, empowered and funded a State-

wide emergency response office. The 

coordinated efforts and concentration of 

knowledge in these administrative units 

make States better able to prepare for 

emergencies, as much as to respond once 

the problem has started. For example, the 

State of Gujarat has established such an 

emergency management office. Having 

already settled building codes and other 

large issues, the State can focus on other 

aspects of emergency management. With 

the assistance of outside experts, Gujarat 

recently created a colouring book to teach 

children how to respond to emergencies. 
  47. In view of what happened in 

Lord Krishna Middle School in District 

Kumbakonam where 93 children were 

burnt alive and several similar incidences 

had happened in the past, therefore, it has 

become imperative to direct that safety 

measures as prescribed by the National 

Building Code of India, 2005 be 

implemented by all government and 

private schools functioning in our 

country. We direct that: 
  (i) Before granting recognition 

or affiliation, the State Governments and 

Union Territories concerned are directed 

to ensure that the buildings are safe and 

secure from every angle and they are 

constructed according to the safety norms 

incorporated in the National Building 

Code of India. 
  (ii) All existing government and 

private schools shall install fire 

extinguishing equipments within a period 

of six months. 
  (iii) The school buildings be 

kept free from inflammable and toxic 

material. If storage is inevitable, they 

should be stored safely. 
  (iv) Evaluation of structural 

aspect of the school may be carried out 

periodically. We direct that the engineers 

and officials concerned must strictly 

follow the National Building Code. The 

safety certificate be issued only after 

proper inspection. Dereliction in duty 

must attract immediate disciplinary action 

against the officials concerned. 
  (v) Necessary training be 

imparted to the staff and other officials of 

the school to use the fire extinguishing 

equipments." 
     Locus 
  
 143.  Both the sets of petitioners 

claim relief on the foot that they satisfy 

the requirements of norms and standards 

of infrastructure posited in the 

Government Order dated 08.05.2013 and 

the Government Order dated 11.01.2019. 

The nature of the rights of the petitioners 

have to be determined. Similarly, the 

statutory duties of the authorities have to 

be clearly defined. These are prerequisites 

to be determined before this Court can 

grant or deny the relief sought. 
  
 144.  The Government Orders dated 

08.05.2013 and 11.01.2019, consequently 

arise for consideration in the instant 

controversy. This necessitated an enquiry 

into the validity thereof. This line of 
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enquiry has been undertaken in the earlier 

part of the judgment. The enquiry has 

found that the Government Order dated 

08.05.2013 and the Government Order 

dated 11.01.2019 are violative of Article 

21A of the Constitution read with the 

Right of Children to Free and Compulsory 

Education Act, 2009 read with The Uttar 

Pradesh Right of Children to Free and 

Compulsory Education Rules, 2011 

framed thereunder. 

  
 145.  The Government Orders create 

a protected zones for certain vested 

interest namely, the school managements. 

These provisions directly benefit the 

aforesaid schools managements to the 

detriment of the students. 
  
 146.  The category of citizens, who 

will be directly affected by the aforesaid 

Government Orders, are the children of 

the State of U.P. In a technical sense only 

the children are the parties aggrieved by 

the aforesaid Government Orders. 

  
 147.  There is a huge pressure of 

demand for schools in the State. In this 

situation the parents or guardians are 

desperate and even vulnerable. The 

children on their part have no 

understanding of their rights and lack 

control over their environment. The 

parents and children have apparently 

submitted to fate accompli. Inaction of 

parents and innocence of children cannot 

become the basis of denial of rights of 

children conferred by the Article 21A of 

the Constitution and the Right of Children 

to Free and Compulsory Education Act, 

2009. 
  
 148.  The silence of the child is loud 

enough for the Constitution to hear. The 

constitutional mandate of this Court is to 

interpret the law, uphold the rights of 

citizens and compel performance of 

statutory duties. 

  
 149.  In such a situation, even in the 

absence of a formal challenge to 

offending the provisions of the 

Government Orders by an aggrieved 

party, the same can be duly construed and 

if required quashed by the Court. The 

contrary course is not a lawful option. The 

Court cannot mandamus the authorities to 

decide representations and enforce rights 

made on the foot of illegal and 

unconstitutional Government Orders. 
  
 Evaluation procedure 

  
 150.  The creation of a proper 

curriculum and evaluation procedure is 

also a central feature of the Right of 

Children to Free and Compulsory 

Education Act, 2009. Section 29 of the 

Right of Children to Free and Compulsory 

Education Act, 2009 discloses that while 

scholastic achievements an endeavours 

have retained their pride of place, the 

emphasis is also made in the provision on 

"all around development" including 

"physical abilities" to the fullest extent. 

These provisions can be brought to 

fruition only when such activities are 

conducted and due credits are given to the 

children for the same. Such evaluation 

should depict the development of mental 

and physical abilities and potentialities of 

a child. 
  
 151.  Appropriate Government 

Orders in this regard have to be taken out 

by the State and implemented at the levels 

of the schools. 
  
 152.  Activities like Scouts and 

Guides and NCC may be encouraged at 
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school level. Yoga may also be given as 

an option for children to learn apart from 

encouraging sports. Music, painting, 

among other extra curricular activities 

also may have a place in the curriculum. 
  
 153.  The activities to ensure overall 

development of the child have to be part 

of the evaluation of children and due 

credits need to be given. 
    
 Conclusion 
  
 154.  In the wake of preceding narrative 

and the record of the respondents authorities, 

this Court was minded to convert the 

petitions into a public interest litigation to 

monitor the implementation of the Right of 

Children to Free and Compulsory Education 

Act, 2009, in light of the law laid down by 

the Hon'ble Supreme Court in the case of 

Ashok Thakore (supra). However, the Court 

was persuaded by the submissions of Sri 

Neeraj Tripathi, learned Additional Advocate 

General, assisted by Sri Shashank Shekhar 

Singh, learned Additional Chief Standing 

Counsel, who stated with honest conviction 

that the State Government accords highest 

priority to imparting quality education to the 

children of the State and shall make all 

endeavours to implement with sincerity the 

provisions of the Right of Children to Free 

and Compulsory Education Act, 2009 and 

the directions of this Court. Solemn 

statements by senior most law officers of the 

State made at the Bar, have to be given full 

weight by the Courts. 
  
 155.  The matter is accordingly 

remitted to the State Government and a 

writ of mandamus is issued to the 

Additional Chief Secretary, Basic 

Education, Government U.P. Lucknow 

and the authorities mentioned hereunder 

to execute the following directions: 

  I. The respondents authorities 

shall create norms for recognition as well 

as for grant of government aid to schools 

consistent with this judgment; 
 

  I-A. The norms for recognition 

and grant of government aid to schools 

shall include the playgrounds of 

appropriate size and require mandatory 

plantation of trees and flora in the school 

campus for grant of recognition as well as 

government aid; 
 

  I-B. The norms for recognition 

and grant of government aid to schools 

shall also include detailed building bye-

laws and architectural requirements after 

taking inputs from urban planers, 

architects, educationists and other experts 

and in conformity with this judgment; 
 

  II. The exercise of creating the 

infrastructure norms mentioned above for 

recognition of schools and grant of 

government aid shall be completed within 

a period of five months from today; 
 

  III. The procedures and details 

of inspection of the schools shall also be 

created afresh in light of the directions in 

this judgment; 
 

  IV. The applications of all the 

petitioners and all other pending applications 

for recognition and grant of aid shall be 

considered after creation of the norms in 

accordance with the said norms and in light 

of directions of Hon'ble Supreme Court in 

Pawan Kumar Dwivedi (supra) and this 

Court in Paripurna Nand Tripathi (supra). 

Even in matters where the application for 

grant of recognition or for government aid 

has been rejected for any reason, the same 

shall be considered afresh along with all 

pending applications; 



1912                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

  V. The Government Orders 

regarding evaluation norms and directions 

for providing safe transportation, weight 

of school bags, shall also be issued and 

implemented; 
 

  VI. The Chief Secretary, State of 

U.P. shall constitute a committee of various 

departments to ensure concert in functioning and 

coordination in implementation of the provisions 

of the Right of Children to Free and Compulsory 

Education Act, 2009 and directions in this 

judgment. Appropriate authority shall also 

regularly interface with the Government of India 

for grant of funds in terms of the provisions of 

the Right of Children to Free and Compulsory 

Education Act, 2009; 
 

  VII. The said committee shall 

submit a compliance report to the Chief 

Secretary on the state of implementation 

of the provisions of the Right of Children 

to Free and Compulsory Education Act, 

2009 and the directions in this judgment, 

on a six monthly basis; 
 

  VIII. The Chief Secretary, State 

of U.P., shall issue appropriate directions 

from time to time to the said committee 

and ensure that the provisions of the Right 

of Children to Free and Compulsory 

Education Act, 2009 and directions in this 

judgment, are implemented rigorously 

and on a time bound basis; 
 

  IX. A website shall be created by 

the State Government at the state level as well 

as the district level under the caption 

"Saakshar Pradesh Shashakt Desh" ( ाक्षर 

प्रदेश शशक्त देश), which shall upload the 

progress of implementation of these 

directions, and the provisions of the Right of 

Children to Free and Compulsory Education 

Act, 2009, details of schools in various 

neighbourhoods, inspections made by the 

State Authorities, and other data as may be 

deemed appropriate on an up to date basis; 
 

  X. The existing schools which 

were granted affiliation under the Government 

Order dated 08.05.2013 and the Government 

Order dated 11.01.2019, shall be granted time 

till the end of the next academic session i.e. till 

31.03.2021 to comply with the above said 

requirements and new norms for grant of 

recognition and government aid; 
 

  XI. After 31st March, 2021, the 

State Government shall proceed in accordance 

with law against the said schools, which fail to 

fulfill the new infrastructure requirements and 

norms. (This shall not apply to ongoing 

proceedings against non-compliant schools). 

However, at all times, the welfare of the 

students shall be protected and arrangements 

for admission to alternative schools shall be 

made in regard to children from schools 

which are not compliant with the norms for 

recognition and grant of aid. 
  
 156.  The writ petitions are decided finally.  

---------- 
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A. Service Law - U.P. Co-operative 

Societies Employees Service Regulation, 
1975: Regulation 84; U.P. Co-operative 
Federation Limited Karamchari Seva 

Niyamawali, 1980: Rule 83  
 

The Single Judge while relying on the 

judgment of Single Judge passed in Satya 
Narain Vs Praband Nideshak and ors dispensed 
the appellant from service and ordered for 

recovery of pecuniary loss caused from the 
embezzlement of money, thereby awarding 
identical set of two punishments which are 

awarded simultaneously. 
 
The Division Bench in Virendra Kumar Gupta vs. State 
of U.P. and ors without taking note of the judgment of 
Single Judge of Satya Narain (Supra) emphasized that 
Regulation 84 of the Regulation 1975 prevail over and 
above Niyamawali, 1980 therefore only one 

punishment could have been awarded. 
 
The matter has been referred to the larger 

bench as to analyze the correct position of law 
when punishment is awarded under Regulation 
84 read with Rule 83. 

Matter referred to Larger Bench (E-10) 
 

Cases referred:- 

1. Satya Narain Mishra Vs Prabandh Nideshak 
& anr (2002) 1 AWC 582 

2. Vijay Bahadur Yadav, Firozabad Vs 

Chairman, U.P. Co-operative Federation Ltd. 
Lko & ors (1992) 2 UPLBEC 1215 

3. Virendra Kumar Gupta Vs St of U.P. & ors 

(2015) 7 ADJ  19 

4. U.P. State Cooperative Land Development Bank 
Ltd. Vs Chandra Bhan Dubey & ors (1999) 1 
Supreme Court Cases 741 

5. Najeebullah Siddiqui Vs Registrar, U.P. Co-
operative Societies Writ Petition No. 6725 of 

1989 

6. Superintendent and Remembrance of Legal 
Affairs, West Bengal Vs Corporation of Cal AIR 

(1967) SC 997 

7. Gladstone Vs Bower (1960) 3 All ER 353 
(CA)   

8. Bangalore Water Supply and Sewerage 
Board Vs A. Rajappa & ors (1978) 36 FLR 266   

9. Magor & St. Mellons R.D.C. Vs Newport 
Corporation (1951) 2 All ER 839 (841) 

10. Vemareddy Kumaraswamy Reddy & anr Vs 
St of Andhra Pradesh (2006) 2 SCC 670 

11. Star India Private Limited Vs Department 

of Industrial Policy and Promotion & ors 
(2019) 2 SCC 104 

12. Petroleum and Natural Gas Regulatory 

Board Vs Indraprastha Gas (2015) 9 SCC 209 
 
Case followed: 

1. Virendra Kumar Gupta Vs St of U.P.  & ors 
(2015) (7) ADJ  19 
 

Case overruled: - 

 
1. Satya Narain Mishra Vs Prabandh Nideshak 
& anr (2002) (1) AWC 582 

 

(Delivered by Hon’ble Sudhir Agarwal, J.) 
 

 1.  This Full Bench has been referred 

two questions for adjudication by a 

Division Bench of this Court vide order 

dated 27.10.2017 noticing some 

inconsistencies in Regulation 84 of U.P. 

Co-Operative Societies Employees 

Service Regulations, 1975 (hereinafter 

referred to as "Regulation, 1975") and 

Rule 83 of U.P. Co-operative Federation 

Limited Karmchari Seva Niyamawali, 
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1980 (hereinafter referred to as "Rules, 

1980") and also expressing its 

disagreement with view taken by another 

Division Bench in Virendra Kumar 

Gupta Vs. State of U.P. and others in 

Service Bench No. 614 of 2009, decided 

on 28.07.2015. 

  
 2.  The questions referred for 

adjudication are as under: 
  
  "1. Whether Regulation 84 of 

the U.P. Co-operative Societies 

Employees' Service Regulation 1975 read 

with Rule 83 of the U.P. Co-operative 

Federation Limited Karmchari Seva 

Niyamawali, 1980 services can be 

harmonized so as to uphold the 

punishment by way of dismissal of an 

employee coupled with an order 

directing recovery of an amount on the 

charge of a financial embezzlement or 

misappropriation to be included within 

the fold of Regulation 84 ? 
  2. Whether the law laid down in 

the case of Virendra Kumar Gupta Vs. 

State of U.P. and others (Supra) in 

respect of the true import of Regulation 

84 read with Rule 83 aforesaid does not 

state the correct position of law as 

against the reasoning given by the 

learned Single Judge in paragraph no.13 

in the case of Satya Narain Mishra Vs. 

Praband Nideshak and another (Supra) 

and alternatively as to whether the 

statement of law in that regard as 

explained in the judgment of Satya 

Narain Mishra Vs. Praband Nideshak 

and another (Supra) should be accepted 

as the correct position of law ?" 
                  

(Emphasis added) 
  
 3.  The facts giving rise to the 

present Reference may be stated as under. 

 4.  That U.P. Co-operative 

Federation Limited (hereinafter to as 

'PCF') is an Apex Level Co-operative 

Marketing Society, constituted and 

registered under the provisions of U.P. 

Co-operative Societies Act, 1965 

(hereinafter referred to as 'U.P. Act, 

1965'). Petitioner, Pancham Ram Yadav, 

was appointed as Storekeeper with the 

respondent-PCF on 09.03.1981. In 1988, 

he was working in a godown situated at 

Dandi, near Mama-Bhanja Talab in trans-

yamuna area of Allahabad. In the night of 

22/23 April, 1993, a theft was committed 

in the said godown in respect whereto a 

First Information Report was lodged at 

Police Station, Naini, Allahabad on 

23.04.1993 registered as Case Crime No. 

297 of 1993, under Sections 409, 457 and 

380 I.P.C. It was reported that 361 bags of 

sugar were stolen. During investigation, 

police arrested one Suraj Bhan Singh and 

also recovered 101 sugar bags. One of the 

facts noticed during investigation was that 

the locks of godown were not broken and 

bags of sugar were stolen. Considering 

the matter, in detail, Managing Director, 

PCF, passed an order of suspension on 

18.05.1993 placing petitioner under 

suspension and appointing one S.P. Singh, 

General Manager, Head Quarter, as 

Enquiry Officer. A charge-sheet dated 

22.01.1994 was served upon petitioner 

levelling four charges. During inquiry, 

upon being transferred, Enquiry Officer 

was changed and one Prateek Sanjar, 

General Manager, PCF was appointed as 

Enquiry Officer by order dated 

30.10.1994 who completed enquiry and 

submitted report holding charges proved 

against petitioner. Thereafter, a show-

cause notice dated 29.05.1998 was issued 

to petitioner and ultimately punishment 

order dated 03.03.2000 was passed by 

Managing Director, PCF imposing 
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punishment of dismissal from service 

with the approval of Institutional Service 

Board and also for recovery of Rs. 

2,69,130.14. This punishment order dated 

03.03.2000 was challenged by petitioner 

in Writ Petition No. 18891 of 2000. The 

ground on which punishment order was 

assailed before learned Single Judge is 

that two punishments could not have been 

awarded in view of Regulation 84 of 

Regulation, 1975 but learned Single Judge 

(Hon'ble D.P. Singh, J.) relying on an 

earlier Single Judge judgment in Satya 

Narain Mishra Vs. Prabandh Nideshak 

and another : 2002 (1) AWC 582 rejected 

the submission and dismissed the writ 

petition vide judgment dated 12.11.2007. 
  
 5.  Petitioner, Pancham Ram Yadav, 

then came up in Special Appeal No. 435 of 

2008 (Earlier No. 238 (Def.) of 2008) and 

Division Bench, though agreed with the 

view taken by learned Single Judge, but 

finding another Division Bench judgment 

taking a different view in its way, made this 

reference to Larger Bench to answer the 

questions noticed hereinabove. 
  
 6.  Section 121 of U.P. Act, 1965 

confers power upon Registrar to frame 

Regulations to regulate emoluments and 

other conditions of service including 

disciplinary control of employees in a Co-

operative Society or a class of Co-operative 

Societies and any Society to which such 

terms are applicable, shall comply with 

those Regulations and any orders of 

Registrar issued to secure such compliance. 

Regulations framed in sub-Section (1) of 

Section 121 of U.P. Act, 1965 are required 

to be published in the Gazette and take 

effect from the date of such publication. 
  
 7.  Section 122 of U.P. Act, 1965 

confers power upon State Government to 

constitute an Authority or Authorities, in 

such manner as may be prescribed for 

recruitment, training and disciplinary 

control of employees of Co-operative 

Societies, or a class of Co-operative 

Societies, and may require such Authority 

or Authorities to frame Regulations 

regarding recruitment, emoluments, terms 

and conditions of service including 

disciplinary control of such employees 

and subject to the provisions contained in 

Section 70, settlement of dispute between 

an employee of a Co-operative Society 

and the Society. 
  
 8.  Regulations framed under sub-

section (1) of Section 122 of U.P. Act, 

1965 are subject to approval of State 

Government and publication in the 

Gazette. After publication in Gazette the 

said Regulation would supersede any 

Regulations made under Section 121 of 

Act, 1965. 
  
 9.  In exercise of powers under sub-

section (1) of Section 122 of U.P. Act, 

1965 (U.P. Act No. XI of 1966), read with 

Rule 389-A of Rules, 1968, Governor, 

vide Notification dated 04th March, 1972, 

as amended by Notification dated 

February 7, 1973, constituted an 

Authority, namely, U.P. Co-operative 

Institutional Service Board (hereinafter 

referred to as the 'Board'), for recruitment, 

training and disciplinary control of 

employees of Apex Level Societies, 

Central or Primary Societies (excluding 

Co-operative Cane Development Unions 

which include U.P. Co-operative Cane 

Unions Federations Ltd., Lucknow) 

whose area of operation extends to more 

than one District or State, District or 

Central Co-operative Banks, District Co-

operative Federations, Co-operative Milk 

Unions including Kanpur Co-operative 
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Milk Board, Co-operative Cane Sugar 

Factories, Co-operative Textile Mills and 

U.P. Co-operative Housing Federation. 

The constitution of Board and functions to 

be exercised by it are also provided in the 

said Notification and the same read as 

under:- 

  
  "U.P. Co-operative 

Institutional Service Board 

 
  1. The Board shall consist of - 
  (i) A Chairman appointed by 

State Government from amongst a serving 

or retired Additional Registrar, who has 

put in at least ten years' service in the U.P. 

Co-operative Service Class I. 
  (ii) Two members appointed by 

the State Government from amongst 

serving or retired officers of the U.P. Co-

operative Service Class I. 
 

  2. The Chairman or a member 

of the Board shall hold office for a term 

of two years from the date on which he 

enters upon his office and such term may 

be extended from time to time subject to 

the condition that the total period of such 

extended terms does not exceed four years 

or until he attains the age of 60 years, 

whichever is earlier. 
  3. (i) The Board shall have a 

secretary and such other staff as the State 

Government may from time to time 

sanction to enable the Board to carry out 

its business. 

 
  (ii) The Secretary and other staff 

of the Board shall be appointed by the 

Board and shall be under the 

administrative control of the Chairman, 

provided that the Chairman may delegate 

any of his powers relating to the 

administrative control to any member of 

the Board. 

  (iii) The Secretary of the Board 

shall be from amongst the officers of the 

U.P. Co-operative Service Class II. 
  4. The emoluments of the 

Chairman, Members and the staff of the 

Board shall be determined and paid by the 

State Government. 
  5. The Chairman or a Member 

shall cease to hold office from the date he 

ceases to hold the qualifications necessary 

for his being the Chairman or a Member, as 

the case may be. 
  6. The State Government may 

remove the Chairman or a Member where it 

is the opinion that he --- 
  (a) has been guilty of misconduct 

of gross negligence of duty as such 

Chairman or Member; or 
  (b) has become of unsound mind, 

or has become deaf and dumb, or blind or 

suffers from leprosy; or 
  (c) has been convicted for any 

offence involving moral turpitude; or 
  (d) is in default (at least for a 

period of six months) to a co-operative 

society in respect of any loan taken by him 

or is a judgment-debtor, or 
  (e) has taken up any paid or 

honorary job in any Co-operative Society. 
  7. The Board shall undertake the 

job of training of the employees only after 

prior permission of the State Government is 

obtained in that respect. 
  8. The office of the Board shall 

be headquartered as Lucknow, but the 

Board may hold its sittings in any place or 

places within the State for performance of 

its duties and functions. 
  9. The Board shall frame its 

own rules of business and shall submit a 

copy thereof to the State Government. 
  
  10.  The Board shall frame 

regulations regarding recruitment, 

emoluments, terms and conditions of 
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service including disciplinary control 

within three months of its constitution: 
  Provided that the said period 

may be extended by the State Government 

from time to time." 
  
 10.  In the Constitution of the Board 

and other aspects, as contained in 

paragraphs 1 and 2 of the Notification 

dated 04th March 1972, subsequently 

amendment was made and paragraphs 1 

and 2 of Notification dated 04th March 

1972 were substituted by Notification 

dated 31st August 1988, as under:- 
 

  "AMENDMENTS 
  1. The Board shall consist of 

three members appointed by the State 

Government from amongst Serving 

Officers of category 'A' of the U.P. Co-

operative Service, who have put in atleast 

10 years of service in that category. The 

Seniormost members shall be appointed 

Chairman by State Government: 
  Provided that a person who is 

the Chairman or a member of the Board 

at the commencement of this para and is a 

Serving Additional Registrar shall be 

deemed to have been appointed under this 

para. 
  2. The State Government may, 

at any time transfer a member of the 

Board to his parent service. 
  A member of the Board or 

Chairman shall retire on attaining the age 

of his superannuation." 

  
 11.  By certain subsequent 

Notifications, some other Authorities 

were notified under Section 122 (1) to 

govern specified types of Co-operative 

Societies inasmuch as by Notification 

dated 24th February 1974, Cane 

Commissioner was constituted as an 

Authority competent to perform functions 

under Sub-section 1 of Section 122 in 

respect of all the employees of Co-

operative Cane Development Union 

including U.P. Co-operative Cane Union 

Federation Ltd., Lucknow. Similarly, by 

Notification dated 06th August 1977, 

Commissioner and Secretary, Sugar 

Industry and Cane Development 

Department, Uttar Pradesh was notified as 

competent authority for recruitment, 

training and disciplinary control of the 

employees of all Co-operative Sugar 

Mills in Uttar Pradesh and U.P. Co-

operative Sugar Factories Federation 

Limited, Lucknow. The above reference 

is only to place the facts straight. 
  
 12.  Section 130 of U.P. Act, 1965 

confers power upon State Government to 

frame Regulations so as to carry out the 

purposes of U.P. Act, 1965 and some of 

the matters, without prejudice to the 

generality of the power under sub-section 

(1), are detailed in sub-section (2) of 

Section 130 of U.P. Act, 1965. 
  
 13.  In exercise of powers under 

Section 130 of U.P. Act, 1965, U.P. Co-

operative Societies Rules, 1968 

(hereinafter referred to as Rules, 1968) 

were framed by State Government. Rule 

389-A of Rules, 1968 provided as under: 
  
  "389-A. The authority or 

authorities under Section 122 may be 

constituted by the State Government by 

Notification published in the Official 

Gazette."   (Emphasis added) 

  
 14.  For the purpose of present 

matter, we need not go into any 

Regulations alleged to have been framed 

under Section 121 for the reasons that in 

exercise of powers under Section 122 (2), 

Regulations, 1975 have been framed 
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under Section 1 of Section 122 and 

published in the Gazette. They have 

superseded existing Regulation on the 

date of publication of Regulations, 1975 

which was published in U.P. Gazette 

(Extraordinary) dated 06.01.1976. 
  
 15.  Regulation 2 (ix) of Regulation, 

1975 defines "Co-operative Societies" for 

the purposes of Regulation, 1975 and 

reference to Co-operative Societies placed 

under the purview of Board by 

Government Notification dated 04th 

March 1972. 'Employees' governed by 

Regulation, 1975 are defined in 

Regulation 2 (xi) and reads as under: 

  
  "(xi) 'employee' means a person 

in whole-time service of a co-operative 

society, but does not include a casual 

worker employed on daily wages or a 

person in part-time service of a society." 
  
 16.  Chapter-VI of Regulations, 1975 

deals with conduct and discipline of the 

employees of Co-operative Societies 

governed by Regulations, 1975 and 

contains Regulations 62 to 83. Thereafter 

comes Chapter-VII which deals with 

penalties, disciplinary proceedings and 

appeals. Regulation 84(i) talks of 

penalties and reads as under:- 
  
  "84. Penalties.- (i) Without 

prejudice to the provisions contained in 

any other regulation, an employee who 

commits a breach of duty enjoined upon 

him or has been convicted for criminal 

offence or an offence under section 103 of 

the Act or does anything prohibited by 

these regulations shall be liable to be 

punished by any one of the following 

penalties: -  
  (a) censure, 
  (b) with holding of increment, 

  (c) fine on an employee of 

Category IV (peon, chaukidar, etc.).(d) 

recovery from pay or security deposit to 

compensate in whole or in part for any 

pecuniary loss caused to the co-operative 

society by the employee's conduct, 
  (e) reduction in rank or grades 

held substantively by the employee, 
  (f) removal from service, or 
  (g) dismissal from service." 
   (Emphasis added) 

  
 17.  The punishment contemplated under 

Regulation 84 can be imposed by competent 

authority in the manner and as per the 

procedure prescribed under Regulation 85 of 

Regulations, 1975. Regulations, 1975 are 

deemed to be operative to the extent of their 

inconsistency with any labour laws as 

provided by Regulation 103 which reads as 

under:- 
  
  "103.The provisions of these 

regulations to the extent of their 

inconsistency, with any of the provisions 

of the Industrial Disputes Act, 1947, U.P. 

Dookan Aur Vanijya Adhishthan 

Adhiniyam, 1962, Workmen's 

Compensation Act, 1923 and any other 

labour laws for the time being in force, if 

applicable to any co-operative society or 

class of co-operative societies, shall be 

deemed to be inoperative." 

  
 18.  Regulation 106 confers power 

upon State Government to pass such 

orders, not inconsistent with Regulations, 

1975, as deemed necessary and to remove 

difficulty arising in relation to 

emoluments, terms and conditions of 

service, termination, dismissal or 

removal, adoption or merger. 

  
 19.  Then comes Regulation 102 

which contemplates framing of Service 
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Rules by a Co-operative Societies with 

the approval of Board. It reads as under:- 
  
  "102.(i) Subject to the 

provisions of these regulations, a co-

operative society shall within three 

months from the date of coming into force 

of the regulations (unless an extension of 

time is allowed by the Board in writing) 

frame service rules for its employees. 
  (ii) The service rules framed 

under sub-clause (i) shall be submitted to 

the Board for approval and shall be 

operative only after the approval. 
  (iii) Notwithstanding, anything 

contained in these Regulations the 

existing employees shall have an option 

to continue to be governed by the 

existing service rules, if any, in the 

society only in respect of their 

emoluments and benefits or to opt the new 

services rules on these matters. 
  Explanations.- (1) Provisions 

relating to pay, increments and allowance 

(other than travelling allowance), 

probation, confirmation, retirement, 

provident fund, and gratuity, shall be 

deemed as included in term "emoluments 

and benefits". 
  (2) In case of any doubt or 

dispute interpretation in respect of matter 

mentioned in (1) above, reference shall be 

made to the Board and its decision shall 

be final. 
  (3) Existing service rules means 

authentic service rules framed by and 

with the approval of the competent 

authority." 
   (Emphasis added) 
  
 20.  It is the admitted case of 

respondents that Rules, 1980 have been 

framed by PCF pursuant to resolution 

dated 18.11.1977 approving the said 

Rules which was approved by Board, vide 

letter dated 20.04.1979, proposing some 

amendments/corrections. Thereafter, 

matter was again examined and PCF 

passed a resolution dated 11.03.1980 and 

the same was approved by Board vide 

letter dated 04.12.1980. 
  
 21.  In the present case, we are 

concerned with Rule 83 of Rules 1980, 

which reads as under:- 
  
  ^^fdlh vU; lsok fu;e esa fn;s x;s 

micU/kksa ij izfrdwy izHkko Mkys fcuk fdlh 

deZpkjh dks tks vius drZO;ksa dk dkbZ mYya?ku 

djrk gS ;k n.M vijk/k vf/kfu;e dh /kkjk 

103 ds v/khu fdlh vijk/k ds fy;s fl) nks"k 

gqvk gS ;k lsok fu;ekoyh }kjk izfrf"k) dksbZ 

dk;Z djrk gS] rks mls fuEu 'kkfLr;ksa esa ls ,d 

;k vf/kd 'kkfLr;ksa }kjk nf.Mr fd;k tk 

ldsxk A 
  ¼d½ fuUnk]  
  ¼[k½ osru òf) ij jksd] 
  ¼x½ Js.kh 4 ds fdlh deZpkjh 

¼pijklh] pkSdhnkj vkfn½ ij tqekZuk] 
  ¼?k½ deZpkjh ds vkpj.k }kjk 

QsMjs'ku dks gksus okyh fdlh /ku laca/kh {kfr 

dks iw.kZr;k vFkok vkaf'kd :i ls {kfriwfrZ djus 

ds fy;s osru ;k izfrHkwfr ls olwyh] 
  ¼M-½ deZpkjh }kjk ekSfyd :i esa /k`r 

ij ;k Js.kh esa voufr] 
  ¼p½ lsok ls gVk;k tkuk] rFkk 
  ¼N½ lsok ls inP;qr 
  ¼2½ n.M ds vkns'k dh izfrfyfi 

vfuok;Zr% lEc) deZpkjh dks nh tk;sxh vkSj 

deZpkjh ds lsok vfHkys[k esa bl vk'k; dh 

izfo"V dh tk;sxhA 
  ¼3½ fuUnk djus ds vykok dksbZ Hkh 

'kkfLr rc rd vkjksfir ugha dh tk;sxh tc rd 

fd deZpkjh ds dkj.k crkus dh uksfVl u ns nh xbZ 

gks vkSj ;k rks og fofufnZ"V le; ds Hkhrj mRrj 

nsus esa vlQy jgk gks vFkok mRrj n.M nsus okys 

vf/kdkjh }kjk vlarks"ktud ik;k x;k gksA 
  ¼4½ ¼d½ vkjksfir deZpkjh dks 

leqi;qDr izkf/kdkjh }kjk vijk/k dh xEHkhjrk ds 

vuqlkj n.M fd;k tk;sxk% 
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  izfrcU/k ;g gS fd [k.M ¼1½ ds 

mi[k.M ¼M-½] ¼p½ ;k ¼N½ ds v/khu dksbZ 'kfDr 

vuq'kklfud dk;Zokgh fd;s fcuk vkjksfir ugha 

dh tk;sxhA 
  ¼[k½ dksbZ deZpkjh ml izkf/kdkjh ls 

ftlds }kjk og fu;qDr fd;k x;k Fkk fHkUu 

fdlh izkf/kdkjh }kjk rc rd gVk;k ;k inP;qr 

ugha fd;k tk;sxk tc rd fd fu;qDr izkf/kdkjh 

us ,sls vizkf/kdkj dk izfrfu/kk;u ,sls vU; 

O;fDr ;k izkf/kdkjh dks fyf[kr :i esa igys gh 

u dj fn;k gksA 
  ¼5½ fu;qDr izkf/kdkjh ;k mlds }kjk 

izkf/kdr̀ O;fDr osru òf) jksdus dk vkns'k nsrs 

le; ml vof/k dk tc rd ds fy;s og jksdh 

xbZ gS vkSj bldk fd D;k mlls Hkfo"; dh 

osru òf);ka vFkok inksUufr LFkfxr gksxh] 

mYys[k djsxkA^^" 
   (Emphasis added) 
  
 22.  The question up for our 

consideration is that Regulation 84 of 

Regulations, 1975 which confers power 

upon competent authority to impose 

anyone of the punishments prescribed in 

Regulation 84 while Rule 83 of Rules, 

1980 talks of anyone or more of the 

punishments prescribed in Rule 83 and 

therefore the first question is "whether to 

the extent only one punishment is 

permissible under Rule 83, is it 

inconsistent with Regulation 84; or, Rule 

83 will have an independent operation 

without being affected in any manner by 

Regulation 84. 
  
 23.  One of the earlier decision cited 

before us is that of a Single Judge 

(Hon'ble D.P.S. Chauhan, J.) in Vijay 

Bahadur Yadav, Firozabad Vs. 

Chairman, U.P. Co-operative Federation 

Ltd. Lucknow and others : (1992) 2 

UPLBEC 1215, wherein, after 

reproducing Regulation 84 in a short 

judgment, learned Single Judge has held 

that the punishment order providing three 

penalties cannot be sustained. After 

quoting Regulation 84 in paragraph 4 of 

the judgment, learned Single Judge has 

observed that under aforesaid 

Regulations, punishing authority is 

authorised to impose any one of the 

penalties provided thereunder, and not 

more than one. 
  
 24.  This decision has been followed 

in Virendra Kumar Gupta Vs. State of 

U.P. and others 2015 (7) ADJ 19 by a 

Division Bench comprising of Hon'ble S. 

N. Shukla and Akhtar Husain Khan, JJ. It 

has been held therein that Rules framed 

by a Co-operative Society under 

Regulation 102 are subject to the 

provisions of Regulations, 1975 in view 

of section 122 and for this purpose, 

reliance is placed on Supreme Court 

judgment in U.P. State Cooperative Land 

Development Bank Ltd. versus Chandra 

Bhan Dubey and others : (1999) 1 

Supreme Court Cases 741. Having said 

so, Court has said that Rule 84 of Rules, 

1975 shall prevail over Regulation 83 of 

Regulations, 1980 and since superior 

statutory provision permits imposition of 

only one penalty, hence more than one 

penalty cannot be imposed. 
  
 25.  In Satya Narain Mishra's case 

(supra), learned Single Judge was 

confronted with the decision of the earlier 

Single Judge in Vijay Bahadur Yadav 

(supra) which was followed in Writ 

Petition No. 6725 of 1989 (Najeebullah 

Siddiqui Vs. Registrar, U.P. Co-operative 

Societies), decided on 02.02.1996 but 

having noticed above two decisions, 

learned Single Judge (Hon'ble Sunil 

Ambwani, J.) proceeded to consider the 

issue of misappropriation of public money 

by an employee of bank and observed that 

such misconduct cannot be treated lightly, 
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and if some amount has been 

misappropriated by a bank employee and 

he is imposed any other punishments and 

not recovery, that will proved to be an 

incentive to such an employee to siphon 

away huge public funds and thereafter get 

only one punishment, may be dismissal, 

but no recovery at all. The observations 

made by learned Single Judge in Satya 

Narain Mishra's case (supra), in 

paragraph 13, reads as under:- 

  
  "13. In case bank employee who 

is found to have embezzled the amount, 

the public policy demands that apart from 

the punishment given by departmental 

authority, he be held responsible for the 

recovery of the pecuniary loss caused by 

the employee to the Bank. If an employee 

is held to be liable to only one of the 

punishments, it may become an incentive 

to misappropriate or embezzle a large 

amount and escape liability of such 

misappropriation or embezzlement. The 

punishment of reversion or removal or 

dismissal on the ground of misconduct 

should be with direction of recovery to 

make good the loss caused due to such 

misconduct. Regulation 84, providing for 

penalties and stating that the employee is 

liable to be punished by any one of the 

penalty has thus to be interpreted to mean 

that in case of misappropriation or 

embezzlement which is the misconduct on 

account of which the employee has been 

penalised, the recovery of the amount of 

pecuniary loss caused to the bank is 

necessary to be coupled with the penalty 

effected upon delinquent employee. In 

V.K. Bahadur u. State Bank of India. 

2001 L&IC 935, this Court following the 

judgment in State Bank of India v. T.J. 

Paul, AIR 1999 SC 1994 ; Kailash Nath 

Gupta Vs. Enquiry Officer : 1997 (1) 

AWC 2.63 (NOC): 1997 ACJ 896, held 

that where financial irregularities of 

serious nature are found proved against 

the bank employee no lenient view should 

be taken. A bank runs on public 

confidence. A greater integrity and 

devotion is required from bank employee 

in comparison to employees of other 

organisations. If the allegation of 

embezzlement, misappropriation or gross 

negligence is found to be established 

causing pecuniary loss to the bank on 

account of delinquent employee, the 

amount of loss must be made good by 

him. In the present case, only half of the 

doubtful recoveries have been sought to 

be made good, and in the circumstances it 

is held that imposition of penalty of 

reversion along with recovery of the 

amount, does not violate Regulation 84 of 

the U. P. Co-operative Societies Service 

Regulation. 1975." 
  
 26.  His Lordship (Hon'ble Sunil 

Ambwani, J.) has sought to interpret 

Regulation 84 in the manner that in case 

of misappropriation and embezzlement, if 

an employee is penalized, the order of 

recovery of the amount of pecuniary loss 

caused to the employer is necessary to be 

coupled with the penalty inflicted upon 

delinquent employee. His Lordship has 

referred to this Court's judgment in V.K. 

Bahadur u. State Bank of India. 2001 

L&IC 935, wherein, it was held that 

financial irregularities of serious nature, if 

proved against a bank employee, no 

lenient view should be taken. A greater 

integrity and devotion is required from 

bank employees in comparison to 

employees of other organizations. If the 

allegations of embezzlement, 

misappropriation or gross negligence is 

found to be established causing loss to the 

bank, such employee may be required to 

make the loss good. 
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 27.  There is clear disagreement on 

the part of the learned Single Judge in 

Satya Narain Mishra's case (supra) and 

from earlier judgment in Vijay Bahadur 

Yadav's case (supra) as also Najeebullah 

Siddiqui Vs. Registrar, U.P. Co-operative 

Societies (supra) but instead of referring 

the matter to Larger Bench, his Lordship 

has taken a different interpretation, which, 

in our opinion, was not appropriate and 

the proper course was to refer the matter 

to a Larger Bench. 
  
 28.  The Division Bench making 

present reference has expressed its 

agreement with the learned Single Judge 

in Satya Narain Mishra's case (supra) 

and the reason is apparent that an 

employee who has caused loss to 

employer by embezzling public money 

etc. must be made liable to make the loss 

good and strict interpretation of statutory 

provision, if allows, such person would 

escape such liability, hence such 

interpretation would not be in public 

interest but would be the boom to the 

employee concerned. 
  
 29.  Faced with these two views 

expressed in the above two sets of 

judgments, we have examined the scope 

and ambit of Regulation 84 of Regulation, 

1975 vis-a-vis Rule 83 of Rules, 1980. 

  
 30.  Rules, 1980, if would have been 

framed in an independent exercise of 

power under some provision of U.P. Act, 

1965, things would have been much 

easier but, here, the real problem is that 

Rules, 1980 have been framed in exercise 

of power under Regulation 102 of 

Regulation, 1975. Such Rules have to be 

subordinate and subject to Regulation, 

1975 and cannot be allowed to travel 

beyond specific provisions contained in 

Regulations, 1975. It is not a case where 

Regulations, 1975 is silent and, therefore, 

Rule, 1980 travels on a field which is 

unoccupied. On the contrary, here is a 

field covered by Regulation 84 of 

Regulations, 1975 which very specifically 

provides that only one of the punishments 

prescribed can be imposed. However Rule 

83 of Rules, 1980 states that anyone or 

more punishment can be imposed. The 

words used in both the provisions are 

distinct. Regulation 84 while restrict 

power of punishing authority to the extent 

of imposing one punishment, there is no 

such restriction in Rule 83 of Rules, 1980. 

On the contrary Rule 83 permits 

imposition of more than one punishment. 
  
 31.  Looking to the purpose and 

objective of the provisions dealing with 

disciplinary proceedings and the 

punishment to be imposed upon an 

employee, there cannot be any doubt that 

an employee, if found guilty of serious 

misconduct of embezzlement of public 

funds, he must be imposed major 

penalties of reduction in rank or dismissal 

or removal but, simultaneously, if such 

misconduct has also caused loss to the 

employer, one cannot have any doubt that 

punishment of recovery should also be 

imposed upon him so that such employee 

may not escape without making good the 

loss caused to the employer on account of 

misconduct. This object is very loud and 

must be given effect but, in our view, 

when Statute is specific, clear and 

categorical there is no reason that court 

must provide casus omissus and read 

something therein which legislating 

competent authority has chosen not to do. 
  
 32.  It cannot be said that Board who 

actually drafted Regulations, 1975 and got 

it approved from State Government was 
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not aware that several kinds of 

punishments have been prescribed in the 

Statutes and provision could be made to 

impose more than one punishments, still it 

has chosen not to do so and has chosen 

not to make any amendment in Regulation 

84 till date. If we add the words "or more" 

after the word "anyone" in Regulation 

84(1), it will amount to a judicial 

legislation and will change the scope and 

ambit of Regulation in its entirety. The 

law on the subject is that Court should not 

add anything in the Statute when 

otherwise Statute is clear. 
  
 33.  Normally a casus omissus 

should not be read by Court in the statute 

and should not be easily supplied unless it 

is found by implication that it was the 

intention of legislature and hence in the 

scheme of the statute, it is necessary. This 

Court is aware that the rules of the 

interpretation are not rules of laws and are 

not to be followed like rules enacted by 

legislature in Act as observed in 

Superintendent and Remembrance of 

Legal Affairs, West Bengal Vs. 

Corporation of Calcutta, AIR 1967 SC 

997. The principles of interpretation serve 

only as a guide. A casus omissus cannot 

be supplied by Court. There is no 

presumption that a casus omissus exists 

and language permitting Court should 

avoid creating a casus Omissus where 

there is none. It would be appropriate to 

recollect the observations of Devlin, L.J. 

in Gladstone Vs. Bower,(1960) 3 All ER 

353 (CA): 
  
  "The Court will always allow 

the intention of a statute to override the 

defects of working but the Court's ability 

to do so is limited by recognized canons 

of interpretation. The Court may, for 

example, prefer an alternative 

construction, which is less well fitted to 

the words but better fitted to the intention 

of the Act. But here, there is no 

alternative construction; it is simply a 

case of something being overlooked. We 

cannot legislate for casus omissus." 
  
 34.  In Bangalore Water Supply 

and Sewerage Board Vs. A. Rajappa 

and others 1978 (36) FLR 266, Court 

quoted with approval the following 

observation of Lord Simonds in Magor & 

St. Mellons R.D.C. Vs. Newport 

Corporation, (1951) 2 All ER 839 (841): 
  
  "The duty of the Court is to 

interpret the words that the Legislature 

has used. Those words may be 

ambiguous, but, even if they are, the 

power and duty of the Court to travel 

outside them on a voyage of discovery are 

strictly limited." 
  
 35.  It would be appropriate at this stage 

to remind another principle that though a 

Court cannot supply a real casus omissus, it 

is equally evident that it should not so 

interpret a statute as to create casus omissus 

when there is really none. 
  
 36.  In Vemareddy Kumaraswamy 

Reddy and another Vs. State of Andhra 

Pradesh 2006 (2) SCC 670 Court 

reiterated that while interpreting a 

provision, Court only interprets the law 

and cannot legislate. If a provision of law 

is misused and subject to the abuse of 

process of law, it is for the legislature to 

amend, modify or repeal it if deemed 

necessary. The legislative casus omissus 

cannot be supplied by judicial 

interpretative process. 
 

 37.  Recently, in Star India Private 

Limited Vs. Department of Industrial 
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Policy and Promotion and others (2019) 

2 SCC 104, Court referring to earlier 

judgment in Petroleum and Natural Gas 

Regulatory Board Vs. Indraprastha 

Gas Ltd. (2015) 9 SCC 209 has held, 

where there is a casus omissus, such 

lacuna cannot be filled up by judicial 

interpretative process. 
  
 38.  In this view of the matter, we 

find no reason to expand scope of 

Regulation 84 beyond what is stated 

specifically therein and/or to allow Rule 

83 to operate beyond Regulation 84 which 

is part of principal legislation under which 

Rule 83 has been framed and has to be 

subordinate thereto. 
  
 39.  We, therefore, hold that 

Regulation 84 shall prevail over Rule 83 

and to the extent Rule 83 is inconsistent 

with Regulation 84, it is ultra vires and 

cannot be given effect to. 
  
 40.  Having said so, we may also 

make it clear that it would not result in 

allowing an employee of a Co-operative 

Society to swallow funds of a Co-

operative Society and go unburdened with 

the loss it has caused to the employer. By 

virtue of departmental enquiry, once it is 

established that an employee has caused 

some loss to the employer, in our view, it 

will become a civil liability of such an 

employee to make good the loss caused to 

the employer or employer can claim 

discharge of such liability by employee by 

paying such amount, failing which, to 

proceed for recovery in any other manner 

as provided in law. For example, since 

such loss/civil liability touches the 

business of Co-operative Society, its 

dispute can be resolved under Section 70 

of U.P. Act, 1965 or the said amount can 

be recovered by bringing an action in civil 

law. Therefore, whatever we have said 

hereinabove is in the context of 

Regulation 84 of Regulations, 1975 vis-a-

vis Rule 83 of Rules, 1980 but we make it 

clear that once siphoning off public funds 

or loss to the employer is proved and 

determined, such amount becomes civil 

liability of employee towards employer. 

Since it touched upon the business of 

employer, other remedies are also 

available to Co-operative Societies 

concerned to realize the said amount from 

employee. 
  
 41.  We would also like to observe 

that the competent authority framing 

Regulations under Section 122 should 

look into the matter. It is advisable that 

Regulation 84 should be amended at the 

earliest so as to avoid any injurious 

situation occurring to Co-operative 

Societies governed by Regulations, 1975 

on account of lacuna in the drafting of 

Regulation 84 of Regulations, 1975 with 

regard to imposing of punishment. 
  
 42.  We, therefore, answer the 

questions referred to us as under: 
  
  (1) Since evident contradiction 

in the language of Regulation 84 of 

Regulations, 1975 and Rule 83 of Rules, 

1980, the aforesaid provisions cannot be 

harmonized, hence Regulation 84 of 

Regulations, 1975 shall prevail over Rule 

83 of Rules, 1980 and only one of the 

punishments prescribed can be imposed 

as specifically stated in Regulation 84 of 

Regulations, 1975. 
  (2) The Division Bench 

judgment in Virendra Kumar Gupta's 

case (supra) lays down correct law and 

otherwise view expressed by learned 

Single Judge in Satya Narain Mishra's 

case (supra) as also expressed in the 
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Reference order is not correct position of 

law. 
  
 43.  Let the matter be placed before 

Division Bench for deciding appeal on 

merits.  
---------- 
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 1.  Present writ petition has been 

filed for quashing the order dated 

10.9.2018 (Annexure No. 13 to this writ 

petition) passed by Basic Shiksha 

Adhikari, Bijnor i.e. respondent no. 4 

whereby the services of the petitioner as 

an Assistant Teacher has been terminated. 

The petitioner also prayed for 

reinstatement and for payment of his 

salary on month to month basis and 

further to release his arrears of salary 

w.e.f. 13.3.2018 with interest. 
  
 2.  In brief, an advertisement dated 

12.12.2014 was placed in the news papers 

inviting applications for the post of 

Assistant Teachers in Primary 

Institutions. Petitioner having possessed 

Graduation degree and two years 

Bachelor Training Certificate (BTC) 

Course applied pursuant to the said 

advertisement. The petitioner was 

selected under General category and was 

accordingly issued appointment letter 

dated 28.6.2016 by the Basic Shiksha 

Adhikari, Bijnor. The petitioner joined as 

Assistant Teacher on 27.6.2018 at 
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Primary Institution, Pittahedi, Block 

Kiratpur, District Bijnor. After 

completion of one year, the appointment 

was confirmed by the competent 

authority. 
  
 3.  On 13.3.2018, petitioner was 

placed under suspension by the District 

basic Education Officer, Bijnor on the 

allegation that he had simultaneously 

pursued BTC course and M.Sc. First 

Year, as a regular student in the academic 

session 2014-15. The order of suspension 

was challenged by the petitioner before 

this Court being Civil Misc Writ Petition 

No. 12548 of 2018, which was dismissed 

on 24.5.2018 with the observation that the 

authority concerned shall conclude the 

departmental proceedings in accordance 

with law, within a period of three months 

from the date of production of certified 

copy of the order after considering the 

reply of the petitioner. 
  
 4.  On 16.7.2018 a charge sheet was 

issued to the petitioner which contained 

three charges. The first charge states that 

the petitioner had simultaneously pursued 

BTC course from District Education and 

Training Institute, Bijnor and M.Sc. (Ist 

Year) from Vardhman College, Bijnor in 

the same year and thus has played fraud 

upon the department. The second charge 

is with regard to lowering the image of 

the department and third charge pertains 

to indiscipline and violation of Employee 

Discipline and Conduct Rules. 

  
 5.  The petitioner submitted his reply 

that he had done the BTC Course in the 

academic session 2012-13, 2013-14 while 

the M.Sc. Course was undergone by him 

in the academic sessions 2014-15 and 

2015-16, therefore, the academic sessions 

are different. He got the M.Sc. Degree 

cancelled, attention in this regard was 

drawn to the cancellation order dated 

27.3.2018. It was categorically stated that 

he had not taken any benefit of M.Sc, 

degree in obtaining the appointment on 

the post of Assistant Teacher in Primary 

Institution. It was also submitted that even 

a perusal of his application form for 

appointment on the post of Assistant 

Teacher would reflect that he has not even 

mentioned his M.Sc. Qualification. 

  
 6.  Thereafter, a letter dated 7.9.2018 

was issued by Block Education Officer, 

Kiratpur seeking further reply on certain 

other issues, which was also replied by 

the petitioner. After completing the 

inquiry an inquiry report dated 10.9.2018 

was submitted by the Block Development 

Officer to the District Basic Education 

Officer. Relying upon the said ex-parte 

inquiry report dated 10.9.2018, the 

services of the petitioner were terminated 

on the same day vide order dated 

10.9.2018 passed by District Basic 

Education Officer, Bijnor. It is this order 

which is subject matter of challenge 

before this Court. 

  
 7.  Learned counsel for the petitioner 

has submitted that the aforesaid impugned 

order has been passed in violation of 

principles of natural justice inasmuch as 

before passing the order impugned, no 

opportunity of hearing of any kind 

whatsoever was afforded to the petitioner. 

He has not been provided any relevant 

documents including the copy of inquiry 

report, and he has also not been afforded 

an opportunity of oral hearing, therefore, 

he submitted that the impugned order is 

bad and is liable to be quashed. It was 

further contended that there is no bar 

against pursuing a degree course and a 

certificate course, simultaneously, in view 
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of the resolution of University Grants 

Commission, New Delhi. He has also 

submitted that the petitioner has not 

played fraud or misrepresented before the 

respondents. 
  
 8.  Per contra, learned counsel for the 

respondents submitted that the impugned 

order has been passed strictly in 

accordance with law and hence no 

interference is called for. The writ petition 

lacks merit and is liable to be dismissed. 

  
 9.  Heard learned counsel for the 

parties and perused the material on 

record. 
 

 10.  The question that needs to be 

answered first as to whether the 

disciplinary authority was justified in 

passing the impugned order of removal of 

petitioner from service without supplying 

the copy of the enquiry report and further 

whether the procedure prescribed under 

the Rules for holding departmental 

inquiry in respect of imposition of major 

penalty have been followed or not. 
  
 11.  It is not in dispute that service 

conditions of the petitioner is governed by 

the Uttar Pradesh Government Servant 

(Discipline and Appeal) Rules, 1999. It is 

apposite to extract Rules 7, 8 and 9 of the 

Rules, 1999, which read as follows: 

  
  "7. Procedure for imposing 

major penalties.--Before imposing any 

major penalty on a Government Servant, 

an inquiry shall be held in the following 

manner: 
  (i) The Disciplinary Authority 

may himself inquire into the charges or 

appoint an Authority subordinate to him 

as Inquiry Officer to inquire into the 

charges. 

  (ii) The facts constituting the 

misconduct on which it is proposed to 

take action shall be reduced in the form of 

definite charge or charges to be called 

charge-sheet. The charge-sheet shall be 

approved by the disciplinary authority : 
  Provided that where the 

appointing authority is Governor, the 

charge-sheet may be approved by the 

Principal Secretary or the Secretary; as 

the case may be, of the concerned 

department. 
  (iii) The charges framed shall be 

so precise and clear as to give sufficient 

indication to the charged Government 

servant of the facts and circumstances 

against him. The proposed documentary 

evidence and the name of the witnesses 

proposed to prove the same along with 

oral evidence, if any, shall be mentioned 

in the charge-sheet. 
  (iv) The charged Government 

servant shall be required to put in a 

written statement of his defence in person 

on a specified date which shall not be less 

than 15 days from the date of issue of 

charge-sheet and to state whether he 

desires to cross-examine any witness 

mentioned in the charge-sheet and 

whether desires to give or produce 

evidence in his defence. He shall also be 

informed that in case he does not appear 

or file the written statement on the 

specified date, it will be presumed that he 

has none to furnish and Inquiry Officer 

shall proceed to complete the inquiry ex 

parte. 
  (v) The charge-sheet, alongwith 

the copy of the documentary evidences 

mentioned therein and list of witnesses 

and their statements, if any shall be served 

on the charged Government servant 

personally or by registered post at the 

address mentioned in the official records. 

In case the charge-sheet could not be 
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served in aforesaid manner, the charge-

sheet shall be served by publication in a 

daily newspaper having wide circulation : 

  Provided that where the 

documentary evidence is voluminous, 

instead of furnishing its copy with charge-

sheet, the charged Government servant 

shall be permitted to inspect the same 

before the Inquiry Officer. 
  (vi) Where the charged 

Government servant appears and admits 

the charges, the Inquiry Officer shall 

submit his report to the disciplinary 

authority on the basis of such admission. 
  (vii) Where the charged 

Government servant denies the charges the 

inquiry officer shall proceed to call the 

witnesses proposed in the charge-sheet and 

record their oral evidence in presence of the 

charged Government servant who shall be 

given opportunity to cross-examine such 

witnesses. After recording the aforesaid 

evidence, the Inquiry Officer shall call and 

record the oral evidence which the charged 

Government servant desired in his written 

statement to be produced in his defence: 
  Provided that the Inquiry 

Officer may for reasons to be recorded in 

writing refuse to call a witness. 
  (viii) The Inquiry Officer may 

summon any witness to given evidence or 

require any person to produce documents 

before him in accordance with the 

provisions of the Uttar Pradesh 

Departmental Inquiries (Enforcement of 

Attendance of Witness and Production of 

Documents) Act, 1976. 
  (ix) The Inquiry Officer may 

ask any question he pleases, at any time 

of any witness or from person charged 

with a view to discover the truth or to 

obtain proper proof of facts relevant to 

charges. 
  (x) Where the charged 

Government servant does not appear on 

the date fixed in the inquiry or at any 

stage of the proceeding in spite of the 

service of the notice on him or having 

knowledge of the date, the Inquiry Officer 

shall proceed with the inquiry ex parte. In 

such a case, the Inquiry Officer shall 

record the statement of witnesses 

mentioned in the charge-sheet in absence 

of the charged Government servant. 
  (xi) .................. 
  (xii) .................. 
  8. Submission of inquiry 

report.-- When the inquiry is complete, 

the Inquiry Officer shall submit its inquiry 

report to the Disciplinary Authority along 

with all the record of the inquiry. The 

Inquiry Report shall contain a sufficient 

record of brief facts, the evidence and 

statement of the findings on each charge 

and the reasons thereof. The Inquiry 

Officer shall not make any 

recommendation about the penalty. 
  9. Action on Inquiry Report.-- 

(1) The Disciplinary Authority may, for 

reasons to be recorded in writing, remit 

the case for re-inquiry to the same or any 

other Inquiry Officer under intimation tot 

he charged Government servant. The 

Inquiry Officer shall thereupon proceed to 

hold the inquiry from such stage as 

directed by the Disciplinary Authority, 

according to the provisions of Rule 7. 
  (2) ........... 
  (3) .......... 
  (4) If the Disciplinary 

Authority, having regard to its findings on 

all or any of charges is of the opinion that 

any penalty specified in Rule 3 should be 

imposed on the charged Government 

servant, he shall give a copy of the 

inquiry report and his findings recorded 

under sub-rule (2) to the charged 

Government servant and require him to 

submit his representation if he so desires, 

within a reasonable specified time. The 
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Disciplinary Authority shall, having 

regard to all the relevant records relating 

to the inquiry and representation of the 

charged Government servant, if any, and 

subject to the provisions of Rule 16 of 

these rules, pass a reasoned speaking 

order imposing one or more penalties 

mentioned in Rule 3 of these rules and 

communicate the same to the charged 

Government servant." 
  
 12.  The procedure as contemplated 

under the Rule 7,8 & 9 of the Rules 1999 

for imposition of major penalty was not 

followed. The enquiry officer admittedly 

did not fix any date or time for the 

enquiry, neither any evidence was led by 

the District Basic Education Officer to 

substantiate the charge. 
  
 13.  The enquiry officer submitted 

his report to the Disciplinary authority on 

10.9.2018. The Disciplinary Authority i.e. 

District Basic Education Officer agreed 

with the findings of the enquiry report and 

without supplying the copy of the same 

and without issuing any show cause 

against the proposed punishment, passed 

the order dated 10.9.2018 terminating his 

services. Failure to supply copy of the 

inquiry report, before the disciplinary 

authority, takes its decision on the 

charges, is a denial of reasonable 

opportunity to the employee to prove his 

innocence and is a clear breach of the 

principles of natural justice. 
  
 14.  The object of rules of natural 

justice is to ensure that an employee is 

treated fairly in proceedings which may 

culminate in imposition of punishment 

including dismissal/removal from service. 

It is a basic requirement of rules of natural 

justice that an employee should be given a 

reasonable opportunity of being heard in 

any proceeding which may culminate in a 

major punishment being imposed on the 

employee. Thus, the disciplinary 

proceedings stood vitiated. 
  
 15.  The Hon'ble Apex Court in the 

case of Union of India & Ors. Vs. 

Mohd. Ramzan Khan, (1991) 1 SCC 

588, has held that it is mandatory to 

provide enquiry report to the delinquent in 

order to provide an opportunity to submit 

reply to the same. In case the punishment 

order imposing major penalty has been 

passed without providing enquiry report 

to the delinquent employee the said 

punishment order is not sustainable in the 

eyes of law. The relevant paragraphs read 

as under:- 
  
  "14. This Court in Mazharul 

Islam Hashmi v. State of U.P. [(1979) 4 

SCC 537 : 1980 SCC (L&S) 54] pointed 

out: 
  "Every person must know what 

he is to meet and he must have 

opportunity of meeting that case. The 

legislature, however, can exclude 

operation of these principles expressly or 

implicitly. But in the absence of any such 

exclusion, the principle of natural justice 

will have to be proved." 
  15. Deletion of the second 

opportunity from the scheme of Article 

311(2) of the Constitution has nothing to 

do with providing of a copy of the report 

to the delinquent in the matter of making 

his representation. Even though the 

second stage of the inquiry in Article 

311(2) has been abolished by amendment, 

the delinquent is still entitled to represent 

against the conclusion of the Inquiry 

Officer holding that the charges or some 

of the charges are established and holding 

the delinquent guilty of such charges. For 

doing away with the effect of the enquiry 
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report or to meet the recommendations of 

the Inquiry Officer in the matter of 

imposition of punishment, furnishing a 

copy of the report becomes necessary and 

to have the proceeding completed by 

using some material behind the back of 

the delinquent is a position not 

countenanced by fair procedure. While by 

law application of natural justice could be 

totally ruled out or truncated, nothing has 

been done here which could be taken as 

keeping natural justice out of the 

proceedings and the series of 

pronouncements of this Court making 

rules of natural justice applicable to such 

an inquiry are not affected by the Forty-

second Amendment. We, therefore, come 

to the conclusion that supply of a copy of 

the inquiry report along with 

recommendation, if any, in the matter of 

proposed punishment to be inflicted 

would be within the rules of natural 

justice and the delinquent would, 

therefore, be entitled to the supply of a 

copy thereof. The Forty-second 

Amendment has not brought about any 

change in this position. 
  16. At the hearing some 

argument had been advanced on the basis 

of Article 14 of the Constitution, namely, 

that in one set of cases arising out of 

disciplinary proceedings furnishing of the 

copy of the inquiry report would be 

insisted upon while in the other it would 

not be. This argument has no foundation 

inasmuch as where the disciplinary 

authority is the Inquiry Officer there is no 

report. He becomes the first assessing 

authority to consider the evidence directly 

for finding out whether the delinquent is 

guilty and liable to be punished. Even 

otherwise, the inquiries which are directly 

handled by the disciplinary authority and 

those which are allowed to be handled by 

the Inquiry Officer can easily be classified 

into two separate groups ? one, where 

there is no inquiry report on account of 

the fact that the disciplinary authority is 

the Inquiry Officer and inquiries where 

there is a report on account of the fact that 

an officer other than the disciplinary 

authority has been constituted as the 

Inquiry Officer. That itself would be a 

reasonable classification keeping away 

the application of Article 14 of the 

Constitution. 
  17. There have been several 

decisions in different High Courts which, 

following the Forty-second Amendment, 

have taken the view that it is no longer 

necessary to furnish a copy of the inquiry 

report to delinquent officers. Even on 

some occasions this Court has taken that 

view. Since we have reached a different 

conclusion the judgments in the different 

High Courts taking the contrary view 

must be taken to be no longer laying 

down good law. We have not been shown 

any decision of a coordinate or a larger 

bench of this Court taking this view. 

Therefore, the conclusion to the contrary 

reached by any two-Judge bench in this 

Court will also no longer be taken to be 

laying down good law, but this shall have 

prospective application and no 

punishment imposed shall be open to 

challenge on this ground. 
  18. We make it clear that 

wherever there has been an Inquiry 

Officer and he has furnished a report to 

the disciplinary authority at the 

conclusion of the inquiry holding the 

delinquent guilty of all or any of the 

charges with proposal for any particular 

punishment or not, the delinquent is 

entitled to a copy of such report and will 

also be entitled to make a representation 

against it, if he so desires, and non-

furnishing of the report would amount to 

violation of rules of natural justice and 
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make the final order liable to challenge 

hereafter." 
  
 16.  Now coming to the other issue 

as to whether the petitioner has played 

fraud or misrepresented in getting 

appointment as Assistant Teacher. In this 

connection, a perusal of the record would 

disclose that the petitioner completed two 

years BTC course during the academic 

session 2012-13 and 2013-14, while 

M.Sc. Course was pursued and completed 

by the petitioner during academic session 

2014-15 and 2015-16. Therefore, the 

academic session of both the courses are 

different. Further, based upon the 

application dated 14.3.2018 filed by the 

petitioner, the M.J.P. Rohilkhand 

University, Bareilly vide order dated 

27.3.2018 proceeded to cancel the M.Sc. 

Degree of the petitioner. It appears from 

the impugned order dated 10.9.2018 that 

neither the Enquiry Officer nor the 

Disciplinary Authority considered this 

issue and passed the order terminating the 

services of the petitioner. Non supply of 

the enquiry report thus has seriously 

prejudiced the cause of the petitioner. 

  
 17.  The impugned order would also 

reflect that it proceeds on the charge that 

by appearing in two examinations 

simultaneously for the same year, 

petitioner has played fraud and lowered 

the image of the respondents-department. 

Further the petitioner also acted in 

violation of the relevant Service Conduct 

Rules. 
  
 18.  The reasoning given by the 

District Basic Education Officer is clearly 

unsustainable in as much as no such 

provision governing the petitioner's 

service has been brought to the notice of 

the Court, which may prohibit any such 

employee to undergo in the two 

examinations simultaneously. Infact the 

petitioner has relied upon the resolution of 

the University Grants Commission, New 

Delhi dated 28.12.2012, whereby a 

decision was taken that "a student 

pursuing a degree programme under 

regular mode may be allowed to pursue a 

maximum of one certificate/diploma/ 

advanced diploma/ PG Diploma 

programme simultaneously either in 

regular or open and distance mode in the 

same university or from other institutions" 

to contend that a student may pursue a 

degree course along with a certificate 

course. 
  
 19.  Thus, it is more than apparent 

that the authorities have neither 

considered the issue in correct perspective 

nor the respondents have been able to 

show that there is any such regulation or 

rule contemplating that a degree and a 

certificate course cannot be pursued 

simultaneously. Moreover, the petitioner 

has been selected by the respondents on 

fulfilling the essential qualifications 

prescribed for the post of Assistant 

Teacher. The petitioner has not derived 

any benefit on account of his post-

graduate degree (M.Sc.). The M.Sc. 

Degree was got cancelled by the 

petitioner. Even otherwise in view of the 

University Grants Commission resolution 

dated 28.12.2012, a student can pursue a 

degree course and a certificate course 

simultaneously. Therefore, appointment 

of the petitioner cannot be annulled on the 

ground that the petitioner tried to pursue 

both the courses simultaneously. It is also 

not the case of the respondents that 

petitioner has pursued the courses while 

holding the post of Assistant Teacher. The 

allegation that the petitioner has 

committed fraud or misrepresentation in 
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procuring the job of Assistant Teacher is 

not substantiated from the record and 

pleadings of the respondents. 

  
 20.  A similar issue also arose for 

consideration before the Hon'ble the Apex 

Court in Kuldeep Kumar Pathak Vs 

State of UP and others, 2016 (3) SCC 

521, wherein the Court held as under:- 
  
  "6. Before us, Mr. Pradeep 

Kant, learned senior counsel for the 

appellant has made a neat legal argument. 

He submits that though the impugned 

judgment proceeds on the basis that 

appearing in two examinations 

simultaneously for the same year is 

violation of the Regulations of the Board, 

this reason given by the High Court is 

clearly unsustainable inasmuch as no such 

Regulation is shown by the Board which 

prohibited any such candidate to appear in 

two examinations in the same year. The 

learned senior counsel further argued that 

the impugned order passed by the 

respondents for confiscating his 

Certificate of Intermediate exam was, 

otherwise also, contrary to the principles 

of natural justice inasmuch as no show 

cause notice and opportunity of hearing 

was given to the appellant before passing 

such an order, which was passed belatedly 

after a period of nine years from the 

passing of the said examination by the 

appellant. 
  7. We are of the opinion that 

both the submissions of the learned senior 

counsel are valid in law and have to 

prevail. The High Court has been 

influenced by the argument of the 

respondents that simultaneous appearance 

in two examinations by the appellant in 

the same year was 'contrary to the 

Regulations'. However, no such 

Regulation has been mentioned either by 

the learned Single Judge or the Division 

Bench. Curiously, no such Regulation has 

been pointed out even by the respondents. 

On our specific query to the learned 

counsel for the respondents to this effect, 

he expressed his inability to show any 

such Regulation or any other rule or 

provision contained in the U.P. 

Intermediate Education Act, 1921 or 

Supplementary Regulations of 1976 

framed under the aforesaid Act or in any 

other governing Regulations. Therefore, 

the entire foundation of the impugned 

judgment of the High Court is erroneous. 
  8. It is also pertinent to note that 

the appellant's intermediate examination 

and result thereof was not in question 

before the U.P. Board. No illegality in the 

admission in that class has been pointed out 

by the respondents. The alleged charge of 

simultaneously appearing in two 

examinations, one of the U.P. Board and other 

of the Sanskrit Board, was with respect to 

Class X and equivalent examination which 

did not relate to admission in intermediate 

course. The only provision for canceling the 

said admission is contained in Regulation (1) 

of Chapter VI-B. It details the procedure for 

passing the order of punishment canceling 

intermediate results and, inter alia, prescribes 

that a committee consisting of three different 

members is to be constituted and entrusted 

with the responsibility of looking into and 

disposing of cases relating to unfair means 

and award appropriate penalty as specified in 

the Regulations itself. However, there is no 

allegation of any unfair means adopted by the 

appellant in the instant case and, therefore, 

that Regulation has no applicability. Even 

otherwise, no such committee was constituted. 

Therefore, having taken admission in 

Intermediate on the basis of past certificate 

issued by a separate Board, which was 

recognised, and not on the basis of the result 

of Class X of the U.P. Board, the appellant 
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derived no advantage from his examination of 

the U.P. Board while seeking admission in 

Intermediate course. Thus, from any angle the 

matter is to be looked into, the impugned 

orders dated April 20, 2011 and May 10, 2011 

passed by the respondents are null and void, 

apart from the fact that they are in violation of 

the principles of natural justice. 

 
  9. The appeal is, accordingly, 

allowed with costs by quashing the 

aforesaid impugned orders and reversing 

the impugned judgment of the High 

Court. The appellant shall, accordingly, 

be entitled to all consequential benefits." 
  
 21.  The law laid by the Hon'ble 

Apex Court cited in the preceding 

paragraph is fully applicable to the facts 

and circumstances of the present case. 
  
 22.  In view of the aforesaid the writ 

petition is allowed. The impugned order 

dated 10.9.2018 (Annexure No. 13 to this 

writ petition) passed by Basic Shiksha 

Adhikari, Bijnor i.e. respondent no. 4. is 

hereby quashed and consequently 

respondents are directed to reinstate the 

petitioner forthwith with all consequential 

benefits.  
---------- 
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A. Constitution of India- Article 226- 
seeking payment of salary from State 
Exchequer from the date of appointment 

in the primary section- primary school 
attached to intermediate college. 
 

Primary institution teachers were brought 
in grant-in-aid list of the State Government- 
entitle to receive salary from State 

Exchequer-District Inspector of School 
granted prior approval for publishing 
notification for vacancies- Published in 

"Jagat Asha Deoria" and "Deoria Express 
Deoria"- no A. Service Law - U.P. Co-
operative Societies Employees Service 

Regulation, 1975: Regulation 84; U.P. Co-
operative Federation Limited Karamchari 
Seva Niyamawali, 1980: Rule 83  

 
The Single Judge while relying on the 
judgment of Single Judge passed in Satya 
Narain Vs Praband Nideshak and ors dispensed 

the appellant from service and ordered for 
recovery of pecuniary loss caused from the 
embezzlement of money, thereby awarding 

identical set of two punishments which are 
awarded simultaneously. 
 

The Division Bench in Virendra Kumar Gupta 
vs. State of U.P. and ors without taking note of 
the judgment of Single Judge of Satya Narain 
(Supra) emphasized that Regulation 84 of the 
Regulation 1975 prevail over and above 
Niyamawali, 1980 therefore only one 

punishment could have been awarded. 
 
The matter has been referred to the larger 

bench as to analyze the correct position of law 
when punishment is awarded under Regulation 
84 read with Rule 83. 

Matter referred to Larger Bench (E-10) 

 
Cases referred:- 
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1. Committee of Management, Shivdei Balika 
Junior High School, Bilaspur, Pilibhit & anr Vs 

St of U.P. & ors  Writ Petition No. 59940 of 
2010 

2. Lalit Mohan Misra & anr Vs District 

Inspector of Schools & ors (1979) ALJ 1025 

3. Chandra Mohan Pandey Vs D.I.O.S., C.O.M., 
Mahant Triveni Parvat Inter College & ors 

(2005) 6 AWC  6029 

4. Ashok Kumar Das & ors Vs University of 
Burdwan & ors (2010) 3 SCC 616 

 
(Delivered by Hon’ble Mrs. Sunita 

Agarwal, J.) 
 

 1.  The petitioners (five in number) are 

claiming payment of salary from the State 

Exchequer with effect from the date of their 

appointment i.e. on 18.05.2001 in the primary 

section (upto class V) attached to the 

institution namely Gyan Prakash Intermediate 

College, Bhaluwani, Deoria.  
  
 2.  The stand of the petitioners is that 

the primary institution was established in 

the aforesaid institution in the year 1969 

after it was granted recognition by the 

District Inspector of Schools vide letter 

No.582 dated 17.03.1969. Thereafter, the 

order of attachment of the said section to the 

intermediate college was passed. The order 

of recognition or attachment are not on 

record. Moreover, there is no dispute about 

the fact that the primary institution is being 

run since its establishment in the year 1969 

as an integral part of the intermediate 

institution having common management 

and is being managed by the duly 

constituted committee of management.  
  
 3.  It is stated in the writ petition that 

the teacher as well as student attendance 

register being maintained in the institution 

have been verified from time to time by 

the District Inspector of School 

concerned. The payment of salary to the 

primary teachers was initially being made 

form the reimbursement grant received 

from time to time from the State 

Government as well as out of managerial 

resources. By the Government order dated 

06.09.1989, issued to bring the primary 

teachers attached to 393 boys higher 

secondary school, the primary institution 

teachers of the institution in question were 

brought on the grant-in-aid list of the 

State Government. Consequently the 

teachers working in the primary section 

were held entitled to get salary from the 

State exchequer. The circular dated 

28.12.1989 was then issued by the 

Director of Education (Mahdyamik), U.P. 

providing for standard/fixing strength of 

the students per class/section as 40 (for 

class I to V) in continuation of the circular 

dated 21.10.1989, which in turn was 

issued for implementation of the 

Government order dated 06.09.1989 for 

bringing the attached primary schools to 

higher secondary institution running since 

1973 or prior to that, in the grant-in-aid 

list of the State Government.  
  
 4.  As per the aforesaid circular dated 

28.12.1989, the standard per class/section 

of the teacher-student ratio to 1:40 was to 

be determined on the basis of strength of 

students as on 30.09.1989, it also 

provided that there should be one teacher 

for each class/section.  
  
 5.  The submission of the petitioners 

is that previously the attached primary 

section of the institution-in-question was 

sanctioned 14 sections as per the strength 

of the students, but in the year 1990, the 

strength of students was increased to 880 

which necessitated sanction of more 



2 All.                              Jitendra Tiwari & Ors. Vs State of U.P. & Ors.  1935 

sections and teacher to man the same. The 

District Inspector of Schools vide letter 

dated 06.06.1990 granted approval for 

sanction of 11 additional sections in view 

of the increased strength of students to 

880 in the primary section. It became, 

therefore, incumbent on the management 

to appoint 11 more teachers for the 

additional sections approved by the 

District Inspector of School. As the total 

number of sections was increased from 14 

to 25, the committee of management of 

the institution had advertised vacancies in 

the daily newspaper "Akashmarg" on 

15.05.1995 and after due selection, five 

teachers namely Tej Pratap Singh, Amar 

Nath Mishra, Bhanu Pratap Yadav, Smt. 

Anju Singh and Rajendra Prasad Yadav 

were appointed and joined the institution.  

  
 6.  The papers pertaining to their 

selection was transmitted to the District 

Inspector of School, Deoria for financial 

approval but he sat tight over the matter. 

Resultantly, a Writ Petition No.29388 of 

1995 (Tez Pratap Singh Vs. D.I.O.S. 

Deoria & others) was filed which was 

disposed of vide judgement and order 

dated 06.08.2002 relegating the 

petitioners therein to approach the District 

Inspector of Schools who was required to 

take a decision by passing a reasoned 

order. Pursuant thereto, the teachers filed 

representation but the District Inspector of 

School had refused to grant approval, 

which was subjected to challenge in Writ 

Petition No.35852 of 2004 (Bhanu 

Pratap Yadav Vs. State of U.P. & 

others) and other writ petitions being 

filed by the remaining teachers.  

  
 7.  The Writ Petition No.35852 of 

2004 was decided on 02.09.2004 

quashing the order dated 15.05.2004 

passed by the District Inspector of School, 

Deoria further relegating the matter for 

fresh decision by the District Inspector of 

School for grant of financial approval to 

the appointment of the said petitioners. 

Consequently, vide order dated 

03.07.2006, the District Inspector of 

Schools, Deoria granted approval to the 

appointment of Bhanu Pratap Singh made 

in the primary section noticing that 

additional sections were approved by the 

District Inspector of School making the 

strength to 25.  
  
 8.  It is then contended that two 

selected teachers namely Sri Amar Nath 

Mishra and Smt. Anju Singh did not join 

nor they made further claim for approval. 

Resultantly, five posts of teachers in the 

primary section fell vacant, as against 25 

sanctioned post 20 teachers were working 

at that point of time.  
  
 9.  Looking to the shortage of teachers 

in the primary section, the management 

wrote to the District Inspector of School on 

23.04.2001 seeking prior approval for 

notification of the vacancies, which was 

duly granted by the District Inspector of 

School. The vacancies were published in the 

daily newspaper "Jagat Asha Deoria" and 

"Deoria Express Deoria" on 25.04.2001. 

The petitioners herein claim to have been 

selected by a duly constituted selection 

committee pursuant to the said 

advertisement and states that appointment 

letter were issued to them by the committee 

of management on 10.05.2001. It is claimed 

that the petitioners had joined their duties as 

Assistant Teachers in the attached primary 

school to the institution-in-question on 

18.05.2001 and are discharging their duties 

since thereafter.  
  
 10.  The papers pertaining to 

selection of petitioners were forwarded to 
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the District Inspector of School on 

10.05.2001 itself for grant of financial 

approval but till date, no approval has 

been granted nor salary had been paid to 

the petitioners from the State exchequer. 

The management had sent reminders on 

16.10.2002, further in the year 2003-04 

last being dated 11.04.2011. Inspite of the 

best efforts made by the management, the 

District Inspector of School did not grant 

approval to the appointment/selection of 

the petitioners against the substantive 

vacancies. The petitioners, thus, pray for a 

writ of mandamus commanding the 

District Inspector of School, Deoria to 

accord financial approval to the 

selection/appointment of the petitioners 

and pay them salary from the State 

exchequer with effect from the date of 

their joining i.e. 18.05.2001.  
  
 11.  The submission of learned 

counsel for the petitioner is that with the 

sanction of additional sections by the 

District Inspector of Schools, being 

satisfied with the increased strength of the 

students in the primary section, no 

exception could be taken by him for 

selection or appointment. Even otherwise, 

prior approval was taken for notifying the 

vacancies as on 25.04.2001. The District 

Inspector of School cannot keep quiet 

over the matter for such a long period. 

Approval was duly accorded to other 

teachers who had approached this Court at 

an earlier point of time against the 

increased strength of the teachers 

pursuant to the increase of sections.  
  
 12.  Learned counsel for the 

petitioner further contends that by the 

Government order dated 24.07.2001 a ban 

was imposed for appointment/approval of 

the primary teachers in the attached 

primary sections of secondary education 

institutions which were taken on grant-in-

aid list in the year 1958 and 1989, till 

framing of the Services Regulation. The 

District Inspector of Schools were 

directed to determine strength of the 

attached primary institution (from the date 

of maintenance grant till issuance of the 

said Government order). Again vide 

Government order dated 19.04.2003, a 

complete ban was imposed for creation of 

post, permission for additional section, 

appointment and approval of teachers in 

attached primary institutions without prior 

permission of the State Government. 

Appointment against the vacancies arose 

as a result of retirement of the then 

incumbent could be made as against the 

sanctioned post, after fresh determination 

of strength of students, sanctioned post 

and the working strength after prior 

permission of the State Government.  
  
 13.  The aforesaid ban was relaxed 

vide Government order dated 25.05.2012 

considering the fact that complete ban in 

the matter of appointment had disturbed 

the teaching work in the primary 

institution and in view of the mandate of 

the Right of Children to Free and 

Compulsory Education Act, 2009, it 

became necessary to appoint requisite 

number of teachers timely in the primary 

institutions. Taking note of the 

observations made by this Court in Writ 

Petition No.12977 of 2012 and 25733 of 

2012, it was noted therein that the matter 

of framing regulations for 

selection/appointment of teachers in the 

attached primary school was subject 

matter of active consideration of the State 

Government. However, till the said 

regultion are framed, the District 

Inspector of School is empowered to fill 

up the vacant posts in the attached 

primary institution subject to the terms 
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and conditions provided therein which are 

relevant to be quoted herein:-  
  

  1. पद  ृिन, अजतररक्त कक्षा वगच 

की अनुमजत जदये िाने का अजधकार जिला 

जवद्यालय जनरीक्षक को नही िं होगा  

  2. अनुदाजनत होने के  मय  म्बद्ध 

प्राईमरी प्रभाग की िनशल्दक्त जकतनी थी और 

उ के  ापेक्ष वतचमान में जकतनी िनशल्दक्त है, 

का  म्यक परीक्षण जिला जवद्यालय जनरीक्षक 

द्वारा जकया िाना आपेजक्षत होगा।  

  3. प्रबन्धतिंत्र द्वारा जक ी  ृजित पद 

के जवरुद्ध जनयुक्त की अनुमजत जिला जवद्यालय 

जनरीक्षक  े मािंगी िायेगी तो जिला जवद्यालय 

जनरीक्षक द्वारा उक्त जवद्यालय में अध्ययनरत 

छात्रो की पिंिीकृत छात्र  िंख्या, औचक 

जनरीक्षण में छात्रो की उपल्दथथजत का  िंज्ञान लेना 

होगा  

  4. जिला जवद्यालय जनरीक्षण यह 

 ुजनजित करेगा जक जनयुक्त की प्रजक्रया 

पारदशी है, और वह यह भी देखेंगे जक ररक्त 

पदो के जवरुद्ध भती हेतु जवज्ञापन जदया गया है 

अथवा नही िं  

  5. जिला जवद्यालय जनरीक्षण द्वारा 

िब भती हेतु अनुमजत दी िायेगी तो उ की 

 ूचना जशक्षा जनदेशक एविं शा न को जनजित 

रूप  े उपलब्ध कराया िाना आवश्यक होगा।  

  6. जिला जवद्यालय जनरीक्षक द्वारा 

छात्रो की  िंख्या के  ापेक्ष कायचरत अध्यापको 

की  िंख्या का परीक्षण मानक के अनु ार 

जकया िाना अजनवायच होगा।  

  7. जिला जवद्यालय जनरीक्षक यह 

 ुजनजित करें गे की आरक्षण जनयमो का कड़ाई 

 े अनुपालन जकया िा रहा है।  

  8.  िंयुक्त जशक्षा जनदेशको द्वारा 

िनपदीय भ्रमण के दौरान  म्बल्दन्धत जिला 

जवद्यालय जनरीक्षण द्वारा पदो को भरे िाने हेतु 

दी गयी अनुमजत का  त्यापन जनजित रूप  े 

जकया िाना  ुजनजित जकया िायेगा।  

  9. जवद्यालय प्रबन्धतिंत्र एविं जिला 

जवद्यालय जनरीक्षक की दुरजभ ल्दन्ध का प्रकरण 

 िंज्ञान में आने पर जनयमानु ार दण्डात्मक 

कायचवाही  म्बल्दन्धत  क्षम स्तर  े की िायेगी।  

  
 14.  Placing the said Government order 

dated 25.05.2012, it is contended by the 

learned Advocate that the ban imposed by 

the Government order was revoked with the 

direction to make appointment of teachers in 

the attached primary institutions looking to 

the strength of students studying therein. It is, 

thus, vehemently contended that after 

removal of ban, it was incumbent on the 

District Inspector of School, Deoria to grant 

approval to the appointment of the 

petitioners against the substantive vacancies. 

Reliance is placed upon the judgements of 

this Court in Writ Petition No.59940 of 2010 

(Committee of Management, Shivdei 

Balika Junior High School, Bisalpur, 

Pilibhit & another Vs. State of U.P. & 

others), Lalit Mohan Misra & another Vs. 

District Inspector of Schools & others, 

reported in 1979 ALJ 1025, Chandra 

Mohan Pandey Vs. D.I.O.S.; Committee 

of Management, Mahant Triveni Parvat 

Inter College & others) reported in 2005 (6) 

AWC 6029, Ashika Prasad Shukla Vs. 

District Inspector of Schools, Allahabad 

reported in 1998 (3) AWC 2150 to submit 

that approval being granted to the 

appointment of petitioners would be effective 

from the date of their initial 

appointment/joining as posts were advertised 

after seeking prior approval of the District 

Inspector of School who had duly 

determined the sanctioned strength for grant 

permission to make appointment against the 

available vacancies.  
  
 15.  Counter affidavit filed on behalf 

of respondent no.2 i.e. District Inspector 

of Schools, however, states that when the 
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attached primary institution was taken on 

grant-in-aid list on 06.09.1989, at that 

point of time 14 posts of teachers were 

sanctioned. The District Inspector of 

School vide order dated 06.06.1990 

granted permission to run 11 additional 

sections looking to the strength of the 

students. Resultantly, against 25 sections 

sanctioned, 20 teachers were working 

when appointment of the present 

petitioners was made against five 

vacancies. The committee of management 

though sent a letter dated 23.04.2001 

pressing the necessity of the teachers in 

the primary institution but without 

waiting for prior approval of the District 

Inspector of School, vacancies were 

advertised on 25.04.2001. It is then 

contended that the District Inspector of 

School could not have determined the 

necessity of appointment of teachers in 

the primary section without making a spot 

inspection, so as to verify the strength of 

the students studying at the relevant point 

of time.  
  
 16.  As far as the selection of the 

petitioners is concerned, it is contended 

that the publication of vacancy in the 

newspaper "Deoria Express" cannot be 

said to be proper, in as much as, the 

aforesaid paper was not having wide 

circulation in District Deoria. Objections 

have also been raised regarding 

constitution of the selection committee 

and further that no appointment letter 

could be issued to the petitioners without 

getting approval of the selection made by 

the committee of management. It is urged 

that since appointments are not in 

accordance with law, the State 

Government cannot be asked to make 

payment. It is the committee of 

management of the institution which has 

to pay salary to the teachers/petitioners. It 

is further contended that the reminder 

letters though were received in the office 

of the District Inspector of School, Deoria 

but original record pertaining to the 

selection proceeding was not made 

available in the office of the said 

respondents and hence no decision could 

be taken with regard to the selection of 

the petitioners. Reference has been made 

to the Government order dated 

24.07.2001 to state that in view of the 

specific direction of the State 

Government, no appointment of the 

teachers in the attached primary section 

could be made by the committee of 

management without prior permission of 

the District Inspector of School who in 

turn was required to seek permission of 

the State Government.  

  
 17.  The committee of management 

filed a counter affidavit to support the 

stand of the petitioners to seek payment of 

salary from the State exchequer and 

further to state that the entire papers with 

regard to the appointment of the 

petitioners were sent to the District 

Inspector of School, Deoria on 

10.05.2001 for according financial 

approval and that the same was received 

in the office of the District Inspector of 

School on the same date.  

  
 18.  In the rejoinder affidavit, all the 

aforesaid assertions of the counter 

affidavit are denied and it is reiterated that 

the vacancies were in existence on the 

date of appointment, it is incorrect to say 

that the documents/record pertaining to 

selection was not forwarded by it. 
  
 19.  In his argument learned counsel 

for the petitioners relied on the judgement 

of the Apex Court in Ashok Kumar Das 

& others Vs. University of Burdwan & 
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others reported in 2010 (3) SCC 616 to 

submit that the approval can be ex-post 

facto and any action taken before 

"approval" stands validated as soon as, 

"approval" is granted. Only in a case 

where ex-post facto "approval" is refused, 

the appointment/action taken pending 

approval stands invalidated. It is 

contended that there was no requirement 

of seeking "prior approval" for making 

selection to the substantive vacancies. 

Any "approval" being granted by the 

District Inspector of School looking to the 

record of selection would validate the 

action of the committee of management in 

making appointments, in as much as, no 

objection has been taken by the District 

Inspector of School with regard to the 

eligibility of the petitioners for 

appointment to the post of Assistant 

Teachers in the attached primary section.  
  
 20.  To deal with this, relevant is to 

note that the appointment of the 

petitioners on the post of Assistant 

Teacher in primary section required "prior 

approval" and not simply "approval" by 

the District Inspector of School. That 

means before making appointment, the 

record of selection was required to be 

examined by the District Inspector of 

School to ascertain that there was no 

discrepancy in the procedure of selection 

and the selected teachers possessed 

requisite eligibility qualification. "Prior 

approval" as has been explained by the 

Apex Court in Ashok Kumar Das 

(supra) means a condition which pre-

supposes the action to be taken after grant 

of "approval" by the competent authority. 

If an appointment is made with the "prior 

approval" of a competent authority, any 

appointment is to be made without that 

would be invalid and the approval if any 

granted in future would not validate the 

said act rather the appointment would 

stand approved from the date of approval 

only.  

  
 21.  In the case of the petitioners 

herein, "prior approval" being a pre-

condition to the appointment was required 

to be fulfilled before issuance of 

appointment letters to the petitioners. It, 

therefore, cannot be said that the 

appointment made by the committee of 

management without approval of the 

District Inspector of School would put 

obligation on the State to pay salary from 

the State exchequer merely for the fact 

that the appointments were made against 

the substantive vacancies.  
  
 22.  It is further noteworthy that the 

petitioners claim to have been selected 

and appointed in the month of April & 

May, 2001. The ban imposed by the State 

Government vide Government order dated 

24.07.2001, therefore, would not cover 

them. However, at the same time it is 

noted that the District Inspector of 

Schools, Deoria was not empowered to 

create new sections and permit sanction of 

posts, as sanction of posts is within the 

domain of the State Government. In case 

of any requirement of additional sections, 

coupled with the need to create posts to 

man the same, appropriate course of 

action for the District Inspector of 

Schools was to make an inspection of the 

primary institution and submit a report to 

the State Government making his 

recommendation after ascertaining the 

number of students studying therein. 

Under the Government order dated 

25.05.2012, the District Inspector of 

Schools has been empowered to 

determine the sanctioned 

strength/requirement of teachers in an 

attached primary school at the time of 
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bringing the institution on the grant-in-aid 

list. He is further required to make 

surprise inspection of the institution from 

time to time so as to satisfy as to the 

number of students registered and actually 

studying therein. He would also be 

required to determine the strength of the 

teachers in the ratio of students as per the 

fixed standard. 
  
 23.  It is, thus, clear that the District 

Inspector of Schools could not have 

unilaterally accepted the claim of the 

committee of management for creation of 

additional sections and increase of the 

strength of teachers. Such decision could 

have been taken only by the State 

Government after a 

report/recommendation in this regard 

would have been submitted by the District 

Inspector of School.  
  
 24.  In the said scenario, the decision 

of the District Inspector of School not to 

grant financial approval to the 

appointments of the petitioners cannot be 

said to be illegal.  
  
 25.  This apart, the District Inspector 

of School has categorically asserted that 

the committee of management of the 

institution did not provide necessary 

documents pertaining to the selection and 

further that the advertisement was not 

made in two daily newspapers of wide 

circulation. No exception could be taken 

to the said reasons of denial of approval 

by the District Inspector of Schools in its 

stand taken in the counter affidavit.  
  
 26.  For the aforesaid, no mandamus 

can be issued. However, it is left open for 

the committee of management to request 

the District Inspector of Schools, Deoria 

to make a fresh inspection of the 

institution-in-question and to submit his 

recommendations to the State 

Government strictly in accordance with 

the conditions provided in the 

Government order dated 25.05.2012 by 

determining the sanctioned strength of the 

attached primary sections in the standard 

teacher-students ratio. In case, the District 

Inspector of Schools finds that the number 

of students studying in the institution are 

much more and the students-teachers ratio 

is not in accordance with the fixed 

standard, he shall submit a comprehensive 

report for consideration before the State 

Government.  

  
 27.  On presentation of the said 

report, the State Government would be 

under obligation to take an expeditious 

decision in accordance with law.  

  
 28.  Subject to the above, the writ 

petition is disposed of.  
---------- 
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A. Service Law - Departmental Proceedings 
- Uttar Pradesh Police Officers of the 

Subordinate Ranks (Punishment and 
Appeal) Rules, 1991; Rule 8(2) (b) - pari-
materia to Article 311(2) of the 

Constitution of India - petitioner 
suspended because of ongoing criminal 
proceedings - preliminary enquiry initiated 

- ex-parte enquiry report - dispensed with 
departmental enquiry without providing 
any reasons 
 

The Court observed that decision to dispense with 
the departmental enquiry was based on the 
preliminary enquiry report which was though 

supplied to the petitioner but no opportunity was 
given to rebut the same. It is a clear violation of 
principles of natural justice. (Para 31) 

In aforementioned provision of the Rule shows 
that an exception has been carved out from 
the normal rule of holding a departmental 

enquiry, before imposing a major punishment 
upon the delinquent officer. In order to 
exercise such exception the authority has to 

record reasons for dispensing with the 
departmental enquiry. (Para 12 and 13) 
 

Writ Petition allowed (E-10) 

 Cases cited:- 

1. U.O.I. & anr Vs Tulsi Ram Patel AIR (1985) 
SC 1416 

2. Jaswant Singh Vs St of Pun & ors (1991) 1 
SCC 362   

3. Reena Rani Vs St of Haryana (2012) 10 SCC 

215   

4. Risal Singh Vs St of Haryana & ors (2014) 
13 SCC 244   

5. Pushpendra Singh & anr Vs St of U.P. & anr 
(2008) 3 ADJ 689 (D.B.) 

6. Dayashankar Tiwari & ors Vs St of U.P. & 

anr (2010) 10 ADJ 574 (D.B.)   

 7.Rajendra Prasad Singh Vs St of U.P. & 
ors (2014) 3 WC 2616 

 8. Umesh Chandra Vs St of U.P. thu Secy 
Special Appeal No. 350 of 2017 

(Delivered by Hon’ble Vivek Varma, J.) 
 

 1.  By means of this petition under 

Article 226 of the Constitution, the 

petitioner has assailed the order dated 

09.03.2018 passed by respondent no.4-

Inspector General of Police, Moradabad 

Region, Moradabad and order dated 

11.08.2018 passed by respondent no.3-

Additional Director General of Police, 

Bareilly Region, Bareilly (Annexure 

Nos.5 and 9 to the writ petition).  

  
 2. Briefly, the facts of the case are that 

the petitioner was sub-inspector in civil police. 

When he was posted as Station House Officer 

in District Bulandshahar, he was approached 

by a lady, namely, Ms. Ruma Chaudhary in 

connection with a land dispute with her uncle. 

Upon intervention of the petitioner, the 

aforesaid dispute was resolved. Thereafter, 

Ms. Ruma Chaudhary became familiar with 

the family of the petitioner and won their trust. 

She took a loan and financial help from the 

petitioner to continue her studies. According 

to the petitioner, in the year 2011, Ms. Ruma 

Chaudhary successfully qualified the 

examination of constable in U.P. Police. But 

she still continued to take financial help from 

the family of the petitioner. Even after 4 to 5 

years of service, she refused to repay the loan. 

It is stated that in October, 2017, the wife of 

the petitioner filed a complaint case being 

Case No. 23786 of 2017 (Smt. Geeta vs. 

Ruma Chaudhary), under Sections 406, 506 

I.P.C. against Ms. Ruma Chaudhary. On 

23.01.2018, Ms. Ruma Chaudhary, it is 

submitted as a counter blast, lodged an FIR 

against the petitioner under Sections 376, 377 

and 506 I.P.C. alleging that said offences have 

been committed from June, 2010 onwards. 

Again on 09.02.2019, in order to pressurize 
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the petitioner, Ms. Ruma Chaudhary lodged 

another FIR under Sections 364, 511, 507, 

504 and 506 I.P.C. Due to the aforesaid FIR 

and complaint of Ms. Ruma Chaudhary, the 

petitioner was placed under suspension vide 

order 14.02.2018 passed by S.S.P, 

Moradabad. On 27.03.2018, a charge-sheet 

was submitted against the petitioner in the FIR 

dated 23.01.2018. Thereafter, the petitioner is 

stated to have challenged the charge-sheet by 

filing Criminal Misc. Application U/S 482 

Cr.P.C. No.21454 of 2018 and this Court vide 

order dated 20.06.2018 stayed the further 

proceedings. It is also stated that in the FIR 

dated 09.02.2018, a final report was submitted 

and no protest petition has been filed as yet.  
  
 3.  It is submitted that while those 

proceedings were continuing, a 

departmental preliminary enquiry was 

initiated against the petitioner by the S.P. 

City, District Moradabad. The statements 

of Ms. Ruma Chaudhary and the 

Investigating Officers of the two cases 

instituted against the petitioner, were 

recorded by the enquiry officer. The 

preliminary enquiry report recorded that, 

prima facie, the allegations made by Ms. 

Ruma Chaudhary were correct.  
  
 4.  On the basis of said ex-parte enquiry 

report, the petitioner was dismissed from 

service vide order dated 09.03.2018 by the 

Inspector General of Police, Moradabad 

Region, Moradabad under Rule 8 (2) (b) of 

the Uttar Pradesh Police Officers of the 

Subordinate Ranks (Punishment and Appeal) 

Rules, 1991 (hereinafter referred to as the 

"Rules, 1991").  
  
 5.  Aggrieved by the aforesaid order, 

the petitioner preferred a departmental 

appeal and the same was rejected by the 

Additional Director General of Police, 

Bareilly Region, Bareilly vide order dated 

11.08.2018. The orders dated 09.03.2018 

and 11.08.2018 are under challenge 

before this Court by means of present writ 

petition.  
  
 6.  Heard Sri Amit Saxena, learned 

Senior Advocate, assisted by Sri Ashish 

Pandey, learned counsel for the petitioner 

and Mr D. K. Tiwari, learned Standing 

Counsel for the State.  
  
 7.  Submission of Sri Amit Saxena, 

learned counsel for the petitioner is that the 

dismissal order passed against the petitioner 

without holding a departmental enquiry is 

entirely arbitrary, discriminatory and the 

same has been passed in violation of the 

principles of nature justice. There is no 

material before the disciplinary authority for 

arriving at any subjective satisfaction to 

dispense with the enquiry. There was no 

occasion to hold that enquiry into the matter 

is neither reasonable nor practicably 

possible.  
  
 8.  Further submission is that reasons 

recorded for dispensing with the enquiry 

was irrelevant and was arbitrary and, 

therefore, the impugned termination was 

invalid and that the petitioner was liable 

to be reinstated in service.  
  
 9.  Per contra, learned Standing 

Counsel for the State, in support of orders 

impugned, has submitted that Rule 8 (2) (b) 

of the Rules, 1991 has rightly been invoked 

in the matter as it was not possible to hold a 

departmental enquiry. He has further stated 

that the enquiry officer has clearly stated in 

his enquiry report that the petitioner 

indulged in criminal acts. 
  
 10.  I have considered the rival 

submission advanced by learned counsel 

for the parties.  



2 All.                                Lokendra Pal Singh Vs State of U.P. & Ors.  1943 

 11.  The services of the petitioner 

had been dismissed after invoking, the 

proviso to Rule 8 (2) of the Uttar Pradesh 

Police Officers of the Subordinate Ranks 

(Punishment and Appeal ) Rules, 1991. 

To appreciate the contention made by 

learned counsel for the parties, it is 

necessary first to have a look at the 

provisions contained in Rule 8 of the 

Rules, 1991. It reads as under:  
  
  "8. Dismissal and removal. - 

(1) No Police Officer shall be dismissed 

or removed from service by an authority 

subordinate to the appointing authority.  
  (2) No Police Officer shall be 

dismissed, removed or reduced in rank 

except after proper inquiry and 

disciplinary proceedings as contemplated 

by these rules :  
  Provided that this rule shall not 

apply -  
  (a) Where a person is dismissed 

or removed or reduced in rank on the 

ground of conduct which has led to his 

conviction on a criminal charge; or  

 
  (b) Where the authority 

empowered to dismiss or remove a 

person or to reduce him in rank is 

satisfied that for some reason to be 

recorded by that authority in writing, it is 

not reasonably practicable to hold such 

enquiry; or  
  (c) Where the Government is 

satisfied that in the interest of the security 

of the State is not expedient to hold such 

enquiry.  
  (3) All orders of dismissal and 

removal of Head Constables or 

Constables shall be passed by the 

Superintendent of Police. Cases in which 

the Superintendent of Police recommends 

dismissal or removal of a Sub-Inspector 

or an Inspector shall be forwarded to the 

Deputy Inspector-General concerned for 

orders.  
  (4) (a) The punishment for 

intentionally or negligently allowing a 

person in police custody or judicial 

custody to escape shall be dismissal 

unless the punishing authority for reasons 

to be recorded in writing awards a lessor 

punishment.  
  (b) Every officer convicted by 

the Court for an offence involving moral 

turpitude shall be dismissed unless the 

punishing authority for reasons to be 

recorded in writing considers it 

otherwise.''  

  
 12.  Bare perusal of the aforesaid 

Rule would go to show that holding of 

inquiry is a rule and dispensing with the 

enquiry is an exception. Before 

proceedings to impose any one of the 

major penalty of dismissal, removal or 

reduction in rank the departmental inquiry 

is must. However in certain contingency 

said rule can be dispensed with. One such 

contingency provided for is that, it is not 

reasonably practicable to hold an inquiry 

for reasons recorded in writing. The said 

authority is to be exercised in exceptional 

circumstances and that too by recording 

finding to the effect as to why it is not 

reasonably practical to hold an inquiry. 

The sine quo non for exercise of power 

under the proviso (b) to Rule 8 (2) of U.P. 

Police Officers of the Subordinate Rank 

(Punishment and Appeal) Rules, 1991, is 

the requirement to record reasons that it is 

not reasonably practicable to hold such 

inquiry.  
  
 13.  The proviso to Article 311 (2) of 

the Constitution of India, which is 

analogous to Rule 8 (2) (b) of Rules, 1991 

provides for the mandatory requisites to 

dispense with the enquiry. In the aforesaid 
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provision also, an exception is carved out 

to the normal rule of holding a 

departmental enquiry, before imposing a 

major punishment upon the delinquent 

officer.  
  
 14.  The condition precedent for 

exercise of powers to dispense with the 

departmental enquiry arose for 

consideration before the Hon'ble Supreme 

Court in the case of Union of India and 

another vs. Tulsi Ram Patel1. The 

Hon'ble Court held as under:  
  
  "60. The Second Proviso to 

Article 311(2) Clause (2) of Article 311 

gives a constitutional mandate to the 

principles of natural justice and audi 

alteram partem rule by providing that a 

person employed in a civil capacity under 

the Union or a State shall not be 

dismissed or removed from service or 

reduced in rank until after an inquiry in 

which he has been informed of the 

charges against him and has been given a 

reasonable opportunity of being heard in 

respect of those charges. To this extent, 

the pleasure doctrine enacted in Article 

310 (1) is abridged because Article 311 

(2) is a express provision of the 

Constitution. This safeguard provided for 

a government servant by clause (2) of 

Article 311, however, taken away when 

the second proviso to that clause becomes 

applicable. The safeguard provided by 

clause(1) of Article 311, however, 

remains intact and continues to be 

available to the government servant. The 

second proviso to Article 311 (2) becomes 

applicable in the three cases mentioned in 

clauses (a) to (c) of that proviso. These 

cases are :  

 
  (a) where a person is dismissed 

or removed or reduced in rank on the 

ground of conduct which has led to his 

conviction on a criminal charge; or  
  (b) where the authority 

empowered to dismiss or remove a person 

or to reduce him in rank is satisfied that 

for some reason, to be recorded by that 

authority in writing, it is not reasonably 

practicable to hold such inquiry; and  
  (c) where the President or the 

Governor, as the case may be, is satisfied 

that in the interest of the security of the 

State it is not expedient to hold such 

inquiry.  
  130. The condition precedent 

for the application of clause  
  (b) is the satisfaction of the 

disciplinary authority that "it is not 

reasonably practicable to hold" the 

inquiry contemplated by clause (2) of 

Article 311. What is pertinent to note is 

that the words used are "not reasonably 

practicable" and not "impracticable". 

According to the Oxford English 

Dictionary "practicable" means "Capable 

of being put into practice, carried out in 

action, effected, accomplished, or done; 

feasible". Webster's Third New 

International Dictionary defines the word 

"practicable" inter alia as meaning 

"possible to practice or perform : capable 

of being put into practice, done or 

accomplished : feasible". Further, the 

words used are not "not practicable" but 

"not reasonably practicable". Webster's 

Third New International Dictionary 

defines the word "reasonably" as "in a 

reasonable manner : to a fairly sufficient 

extent". Thus, whether it was practicable 

to hold the inquiry or not must be judged 

in the context of whether it was 

reasonably practicable to do so. It is not a 

total or absolute impracticability which is 

required by clause (b). What is requisite 

is that the holding of the inquiry is not 

practicable in the opinion of a reasonable 
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man taking a reasonable view of the 

prevailing situation. It is not possible to 

enumerate the cases in which it would not 

be reasonably practicable to hold the 

inquiry, but some instances by way of 

illustration may, however, be given. It 

would not be reasonably practicable to 

hold an inquiry where the government 

servant, particularly through or together 

with his associates, so terrorizes, 

threatens or intimidate witnesses who are 

going to given evidence against him with 

fear of reprisal as to prevent them from 

doing so or where the government servant 

by himself or together with or through 

other threatens, intimidates and terrorizes 

the officer who is the disciplinary 

authority or member of his family so that 

he is afraid to hold the inquiry or direct it 

to be held. It would also not be 

reasonably practicable to hold the inquiry 

where an atmosphere of violence or of 

general indiscipline and insubordination 

prevails, and it is immaterial whether the 

concerned government servant is or is not 

a party to bringing about such an 

atmosphere. In this connection, we must 

bear in mind that numbers coerce and 

terrify while an individual may not. The 

reasonable practicability of holding an 

inquiry is a matter of assessment to be 

made by the disciplinary authority. Such 

authority is generally on the spot and 

knows what is happening. It is because 

the disciplinary authority is the best judge 

of this that clause(3) of Article 311 makes 

the decision of the disciplinary authority 

on this question final. A disciplinary 

authority is not expected to dispense with 

a disciplinary inquiry lightly or 

arbitrarily or out of ulterior motives or 

merely in order to avoid the holding of an 

inquiry or because the Department's case 

against the government servant is weak 

and must fail."  

 15.  The Hon'ble Apex Court in the 

case of Jaswant Singh vs. State of 

Punjab and others2, the Court while 

dealing with the exercise of power as 

conferred by way of exception under 

Article 311 (2) (b) of the Constitution of 

India, opined as under:  

  
  "Clause (b) of the second 

proviso to Article 311 (2) can be invoked 

only when the authority is satisfied from 

the material placed before him that it is 

not reasonably practicable to hold a 

departmental enquiry. This is clear from 

the following observation at page 270 of 

Tulsiram Case: (SCC p.504, para 130)  
  A disciplinary authority is not 

expected to dispense with a disciplinary 

inquiry lightly or arbitrarily or out of 

ulterior motives or merely in order to 

avoid the holding of an inquiry or 

because the department's case against the 

government servant is weak and must fail.  
  The decision to dispense with 

the departmental enquiry cannot, 

therefore, be rested solely on the ipse dixit 

of the concerned authority. When the 

sanctification of the concerned authority 

is questioned in a court of law, it is 

incumbent on those who support the order 

to show that the satisfaction is based on 

certain objective facts and is not the 

outcome of the whim or caprice of the 

concerned officer."  
  
 16  In Reena Rani vs. State of 

Haryana3, after referring to the various 

authorities holding the field, the Hon'ble 

Apex Court ruled out when reasons are 

not ascribed, the order is vitiated and 

accordingly set aside the order of 

dismissal which had been concurred with 

by the Single Judge and directed for 

reinstatement in service with all 

consequential benefits. It has also been 
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observed therein that the order passed by 

this Court would not preclude the 

competent authority from taking action 

against the appellant/petitioner in 

accordance with law.  
  
 17.  Recently, in the case of Risal 

Singh vs. State of Haryana and others4, 

while construing a similar provision, the 

Hon'ble Apex Court Court observed as 

follows:  
  
  "Non-ascribing of reason while 

passing the order dispensing with 

enquiry, which otherwise was must, 

definitely invalidates such action....  
 

  Tested on the touchstone of the 

aforesaid authorities, the irresistible 

conclusion is that the order passed by the 

Superintendent of Police dispensing with 

the inquiry is totally unsustainable and is 

hereby annulled. As the foundation 

founders, the order of the High Court 

giving the stamp of approval to the 

ultimate order without addressing the lis 

from a proper perspective is also 

indefensible and resultantly, the order of 

dismissal passed by the disciplinary 

authority has to pave the path of 

extinction"  
  
 18.  The provisions of Rule 8 (2) (b) 

of the Rules, 1991 and Article 311 (2) of 

the Constitution of India are almost in 

pari-materia and the legislative intent 

behind the provisions are the same.  
  
 19.  In view of the law laid down by 

the Hon'ble Apex Court noticed above, 

before exercising special powers to 

dispense with the enquiry, the disciplinary 

authority must be satisfied on the basis of 

objective material that it is not practicable 

to hold such enquiry.  

 20.  At this stage, it would be 

appropriate to notice some authorities in 

point rendered by this Court, while 

interpreting proviso (b) to Rule 8 (2) of 

the Rules, 1991.  
  
 21.  In Pushpendra Singh and 

another vs. State of U.P. and another5, 

the Court in paragraphs 7, 8, 9 and 10 

held as follows:  
  
  "7. ........ Thus, in order to 

dispense with the regular departmental 

proceeding for inflicting punishment of 

dismissal, removal or reduction in rank, 

recording reasons is condition precedent. 

The idea or object of recording reasons is 

obviously to prevent arbitrary, capricious 

and mala fide exercise of power. 

Therefore, recording of reason is 

mandatory and in its absence the order 

becomes laconic and cannot sustain. 

Onus is on the State or its authorities to 

show that the order of dismissal has been 

passed strictly as per prescription of the 

statutes. The Hon'ble Apex Court in the 

case of Union of India v. Tulsi Ram Patel, 

AIR 1985 SC 1416 while considering 

Articles 310 and 311 of the Constitution 

of India held that two conditions must be 

satisfied to uphold action taken under 

Article 311 (2) of the Constitution of 

India, viz., (i) there must exist a situation 

which renders holding of any enquiry not 

reasonably practicable, (ii) the 

disciplinary authority must record in 

writing its reasons in support of its 

satisfaction. The Hon'ble Apex Court 

further observed that though Clause (3) of 

Article 311 makes the decision of the 

disciplinary authority in this behalf final, 

yet such finality can certainly be tested in 

the Court of law and interfered with if the 

action is found to be arbitrary or mala 

fide or motivated by extraneous 
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considerations or merely a rule to 

dispense with the enquiry. The Hon'ble 

Apex Court at page 1479 in Tulsi Ram 

Patel (supra) held as follows :  
  ''A disciplinary authority is not 

expected to dispense with a disciplinary 

authority lightly or arbitrary or out of 

ulterior motives or merely in order to 

avoid the holding of an inquiry or 

because the Department's case against the 

Government servant is weak and must 

fail.''  
  8. The words some "reason to 

be recorded in writing that it is not 

reasonably practicable to hold enquiry" 

means that there must be some material 

for satisfaction of the disciplinary 

authority that it is not reasonably 

practicable. The decision to dispense with 

the departmental enquiry cannot, 

therefore, be rested solely on the ipse dixit 

of the concerned authority. The Apex 

Court in the case of Jaswant Singh v. 

State of Punjab and Ors. has observed as 

under:  

 
  "It was incumbent on the 

respondents to disclose to the Court the 

material in existence at the date of the 

passing of the impugned order in support 

of the subjective satisfaction recorded by 

respondent No. 3 in the impugned order. 

Clause (b) of the second proviso to Article 

311(2) can be invoked only when the 

authority is satisfied from the material 

placed before him that it is not reasonably 

practicable to hold a departmental 

enquiry."  
  "...When the satisfaction of the 

concerned authority is questioned in a 

court of law, it is incumbent on those who 

support the order to show that the 

satisfaction is based on certain objective 

facts and is not the outcome of the whim 

or caprice of the concerned officer."  

  9. Therefore, in view of the 

exposition of law such satisfaction has to 

be recorded either in the impugned order 

or in any case it must be available on 

record. In the case in hand, the impugned 

order is enclosed as Annexure 5 to the 

writ petition. From a perusal thereof it is 

evident that the Senior Superintendent of 

Police merely reproduced the provisions 

contained in Rule 8(2)(b) against the 

above police personnel, stating that it is 

not reasonably practicable to hold such 

enquiry. It does not contain any reason 

showing as to why it is not reasonably 

practicable to hold regular enquiry. The 

satisfaction that it is not reasonably 

practicable to hold such enquiry has to be 

spelled out either in the order itself or at 

least it has to be available on record. 

Learned Standing Counsel also during his 

submission could not show us any such 

reason recorded by the competent 

authority in the record to show any 

ground or reason for invoking the 

provisions contained in Rule 8(2)(b) of 

the Rules. It is well settled legal position 

that when a statutory functionary makes 

an order based on some reasons or 

grounds, its validity is to be tested on the 

ground or reasons mentioned therein and 

cannot be supplemented by giving reasons 

through affidavit filed in the case (See 

Mohinder Singh Gill and Anr. v. The 

Chief Election Commissioner, New Delhi 

and Ors. ).  
  9. It is also an admitted position 

that the appellants have been dismissed 

from service without holding any enquiry. 

They have not been informed of the 

charges against them nor been afforded 

opportunity of being heard in respect of 

charges before inflicting punishment of 

dismissal from service. Thus, in the 

absence of reasons for dispensing with the 

regular enquiry the impugned order of 



1948                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

dismissal is patently illegal and it is 

difficult to uphold the same."  
  
 22.  In Dayashankar Tiwari and 

another vs. State of U.P. and others6, the 

Court in paragraphs 9, 10 and 11 held as 

follows:  
  
  "9. In the present case, it is 

admitted that the petitioners were caught 

red handed while on duty, and no 

preliminary enquiry was held nor the 

petitioners were given opportunity to 

explain their conduct. The Senior 

Superintendent of Police has found that it 

was not reasonably practicable to hold a 

departmental enquiry against them only 

on the ground that the act of police 

personnel will cause serious damage to 

the police department, and general public 

will loose confidence in the police 

department.  
  10. In all the aforesaid cases, it 

was held that unless the reasons given by 

the disciplinary authority that it was not 

reasonably practicable to hold 

departmental enquiry, relevant for the 

exercise of power, the courts will not 

exercise power of judicial review.  
  11. In the present case, 

acceptance of bribe and being caught red 

handed in the act, may lower the image of 

the police department, and the confidence 

of general public, but that by itself cannot 

be said to relevant grounds to dispense 

with the preliminary and thereafter 

departmental enquiry. The exercise of 

powers under Section 8 (2) (b) will 

require the act of indiscipline or 

misconduct to be such, and not its 

consequences, which may be relevant to 

record findings that it is not reasonably 

practicable to hold departmental enquiry. 

Every allegation of corrupt practice by 

police officers results into possibility of 

indiscipline, lowering of image and loss 

of public faith. These consequences 

cannot be taken to be sufficient not to 

cause departmental enquiry to enquire 

into the truth of allegations after affording 

an opportunity of hearing to the 

delinquent employee."  

  
 23.  In Rajendra Prasad Singh vs. 

State of U.P. and others7, the Court in 

paragraphs 9 & 10 held as follows:  
  
  "9. Thus, the consistent view is 

that holding an enquiry is a rule and it's 

dispensation, an exception. The test is that 

in a prevailing situation, what a 

reasonable man, taking a reasonable 

view, would have done. Further, the 

decision to dispense with the 

departmental enquiry is not based on the 

ipse dixit of the authority concerned but 

should be based on objective assessment 

of the relevant facts. If the subjective 

satisfaction is challenged before the 

Court of law, it has to pass the test laid 

down above and for which, it is the 

burden of the disciplinary authority to 

place the relevant facts and material 

before the Court to justify it's action in 

dispensing with the disciplinary enquiry.  

 
  10. Applying these principles to 

the facts of the present case, this Court 

finds that the decision to dispense with the 

enquiry is not based on relevant 

considerations and cannot be sustained in 

law. Perusal of the impugned order will 

demonstrate that the decision to dispense 

with the disciplinary enquiry is primarily 

based on two grounds: (1) that the 

delinquent continues to be absent and 

there is no possibility of his co-operation 

in the enquiry; and (2) the deeds of the 

delinquent were widely reported in 

various newspapers and media and, 
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therefore, it would be inexpedient and 

impracticable to hold the enquiry."  
  
 24.  Recently, a Division Bench of 

this Court in the case of Umesh Chandra 

vs. State of U.P. through Secretary, 

Special Appeal No.350 of 2017, decided 

on 06.08.2019, (of which I was a 

member), the Court construed the 

provisions of Rule 8 (2) (b) of the Rules, 

1991. The relevant extract of the 

judgments is quoted below:  

  
  "The above provision is pari-

materia with Article 311 (1) and (2) of the 

Constitution, which gives constitutional 

protection to a Member of civil service of 

the Union or of the State. The normal rule 

is that no major punishment, such as, 

dismissal, removal or reduction in rank 

should be inflicted without taking 

recourse of regular disciplinary enquiry 

against any delinquent. However, Rule 8 

(2) (b) of the Rules, 1991 has carved out 

certain exceptions where even without 

holding regular proceeding punishment of 

dismissal, removal or reduction in rank 

can be inflicted. In order to dispense with 

the regular departmental proceeding for 

inflicting major punishment recording 

reasons is a condition precedent to 

prevent arbitrary, capricious and mala 

fide exercise of power. Absence of 

reasons vitiates the order and renders it 

unsustainable in law. Secondly, the 

authority has to record its satisfaction 

based on credible material in the record, 

to dispense with the enquiry. Onus is on 

the State or its authorities to show that the 

order of dismissal has been passed strictly 

as per prescription of the statutes."  

  
 25.  The authorities in point are long, 

but the position of law has been consistent 

on the point.  

 26.  In the case in hand, the Inspector 

General of Police vide his order dated 

09.03.2018, dismissed the services of the 

petitioner relying upon a confidential/ex-

parte preliminary enquiry report dated 

15.02.2018 conducted by Deputy 

Inspector of Police, Moradabad by stating 

that since the petitioner had been posted 

as Inspector in police department, a cloud 

of fear exists, no witness came forward to 

depose against him, as such, further 

enquiry is not possible.  
  
 27.  The said order also records that the 

petitioner is a married person and being a 

senior member of a disciplined force, has 

committed misconduct within the meaning 

of Rule 3 of The U.P. Government Servant 

Conduct Rules, 1956. He has tarnished the 

image of the police force. The continuance of 

such undisciplined and criminal minded 

person will cause serious damage to the 

police department and general public will 

loose faith. For this reason the disciplinary 

authority thought it fit to dispense with the 

enquiry.  
  
 28.  The recital in the impugned 

dismissal order dated 09.03.2018 that no 

witness came forward to depose against 

the petitioner in the preliminary enquiry 

as such further enquiry is not possible, 

needs consideration. It does not stand to 

reason how witnesses were aware about 

the enquiry when even the petitioner was 

not informed. The said reasoning by no 

stretch of imagination could be a ground 

for dispensing with the disciplinary 

enquiry. It is a wholly subjective opinion 

not arising from any objective material.  
  
 29.  It is also relevant to be noted that 

if a preliminary enquiry can be held then 

there is no reason as to why a regular 

departmental enquiry cannot be held, in 
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such facts. Admittedly, there are cross 

cases registered between petitioner and 

Ms. Ruma Chaudhary and also the fact 

that Ms. Ruma Chaudhary had duly 

appeared and deposed before the ex-parte 

preliminary enquiry.  
  
 30.  It is trite law that the satisfaction 

of the authority has to be based upon 

objective material on record. There is no 

material on record to justify the 

conclusion that it was not possible to hold 

a departmental enquiry.  
  
 31.  Also, the order has been passed on 

the basis of preliminary enquiry. The 

preliminary enquiry report was never 

supplied to the petitioner. The petitioner did 

not have an opportunity to refute the 

preliminary enquiry report. The report was 

adverse to the petitioner. The authority by 

failing to provide preliminary enquiry report 

to the petitioner and omitting to call for 

objections from the petitioner, has acted in 

violation of principles of natural justice. The 

procedure adopted by the authority while 

passing the impugned order is arbitrary and 

illegal. Even the appellate authority failed to 

appreciate the aforesaid issues and dismissed 

the appeal. The reasoning assigned in the 

impugned orders cannot be said to be 

relevant grounds to dispense with the 

departmental inquiry.  

  
 32.  In view of the admitted facts and 

the legal position referred to above, the 

impugned dismissal order dated 

09.03.2018 and appellate order dated 

11.08.2018 cannot be sustained and are 

hereby set aside.  
  
 33.  The writ petition is allowed.  
  
 34.  The matter is remanded back to 

the disciplinary authority to proceed from 

the stage prior to the passing of the 

impugned order dated 09.03.2018 and 

conclude the enquiry within a period of 

six months from the date of production of 

a certified copy of this Court.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 
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BEFORE 

 
THE HON'BLE MRS. SUNITA AGARWAL, J. 

 

Writ A No. 39169 of 2012 
 

Harlal Saini                               ...Petitioner 
Versus 

Union of India & Ors.         ...Respondents 
 

Counsel for the Petitioner: 
Sri V.K. Srivastava, Sri Santosh 
Kesarwani, Sri O.P. Agrawal, Ms. Pooja 

Srivastava, Sri Yogendra Kumar. 
 
Counsel for the Respondents: 
A.S.G.I., Sri A.S. Azami, Ms. Himkanya 
Srivastava. 
 
A. Administrative Law: Principles of 
Natural Justice - A different conclusion 
can be drawn by the disciplinary 

authority only after inviting objections of 
the delinquent employee-The 
disciplinary authority proceeded to 

record its own finding and disagreed 
with the findings of the enquiry report- 
No opportunity of hearing was given to 

the petitioner- Allowing this petition, the 
High Court held  -It is not permitted for 
the disciplinary authority to arrive at a 

conclusion on mere surmises and 
conjectures to hold the delinquent 
employee guilty. (Para 8 & 23) 
 
B. When the disciplinary authority differs 
with the view of the inquiry officer and 
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proposes to come to a different 
conclusion, it must record its tentative 

reasons for such disagreement and give 
to the delinquent officer an opportunity 
to represent before it records its 

findings. (Para 18, 19, 21 & 24)   
 
Writ petition challenges order dated May 05, 
1999, passed by Disciplinary Authority. 
 
Writ Petition allowed (E-4) 
 
Precedent followed: - 
 
1. P.N.B. & ors. Vs Kunj Behari Misra, AIR 
1998 SC 2713 (Para 7, 17, 18) 

2. St. of Assam Vs Bimal Kumar Pandit, AIR 
1963 SC 1612 (Para 19) 

3. Managing Director, ECIL Vs Karunakar, 

1994 AIR SCW 1050 (Para 19) 

(Delivered by Hon’ble Mrs. Sunita 

Agarwal, J.) 
 

 1.  Heard Sri B.K. Srivastava learned 

Senior Advocate assisted by Ms. Pooja 

Srivastava learned Advocate for the 

petitioner and Ms. Himkanya Srivastava 

learned Advocate for the respondent.  
  
 2.  The petitioner seeks to challenge 

the order dated 15.5.1999, whereby his 

appointment to the post of Constable 

(CISF) has been brought to an end 

holding him guilty of the charges levelled 

against him. The charge against the 

petitioner in the charge sheet dated 

20.1.1998 which had lead to the 

departmental enquiry is as follows:-  
     Charge  
  "Force No. 884667433 

Constable H.L. Saini of CISF Unit SSTPS 

Shaktinagar and Force No. 8923331600 

Constable Shailesh K.B. of CISF Unit 

B.C.C.L. Dhanbad Area 12 at Begunia 

Headquarters Unit Line on dated 

11.09.1997 at 2030 hours both consumed 

opium solution which resulted in the 

death of said Constable Shailesh K.B. on 

12.09.1997 at 0210 hours at Sanctoria 

Hospital E.C.L and Constable H.L. Saini 

received treatment by Dr. M. Khalid of 

Lions Club Raghunath Kharkia Eye 

Hospital Kharkianaga, Chirkundo against 

payment of Rs. 5/-. Hence this act of the 

said Constable H.L. Saini is an act of 

serious indiscipline, bad conduct and 

criminal behaviour which resulted in the 

death of Constable Shailesh K.B."  
  
 3.  Reply to the charge sheet was 

submitted on 23.3.1998. The enquiry 

report dated 13.4.1999 was submitted 

exonerating the petitioner saying that the 

charges were not proved. The disciplinary 

authority put a disagreement note 

relegating the matter for fresh enquiry. 
 

 4.  Against the order of disagreement 

dated 15.5.1999, the petitioner preferred 

an appeal on 6.5.1999, which was rejected 

on 21.10.1999. The said orders were, 

thereafter, subjected to challenge before 

the Supreme Court in a petition under 

Article 32 of the Constitution of India. It 

was dismissed as withdrawn with liberty 

to the petitioner to approach the High 

Court. In the writ petition filed before the 

Delhi High Court, the petitioner got it 

dismissed as withdrawn for filing it before 

the Court of competent jurisdiction.  
  
 5. The challenge to the dismissal 

order and the order of rejection of appeal 

is that the proceedings of enquiry was not 

concluded in accordance with the 

principles of natural justice. The alleged 

incident stated to have taken place at 

CISF Unit, BCCL, Jahria but the enquiry 

was conducted at a different place at 

Shaktinagar, where the records were not 
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available. The disciplinary authority once 

found that the findings of the enquiry 

officer was not in accordance with law, 

only option left before it was to quash the 

same and remit the matter back for fresh 

submission of the enquiry report.  
  
 6.  Earlier the enquiry report dated 

5.4.1999 was not agreed by the disciplinary 

authority and the entire file was returned to 

resubmit the enquiry report which was re-

submitted on 13.4.1999. In the subsequent 

report, the enquiry officer gave a categorical 

finding that the charges against the 

petitioner were not proved, however, the 

disciplinary authority disagreeing with the 

findings recorded in the enquiry report, 

proceeded to record its own finding on the 

basis of circumstantial evidence holding the 

petitioner guilty. No notice or opportunity 

of hearing was given to the petitioner at this 

stage i.e. when the disciplinary authority 

disagreeing with the enquiry report 

proceeded to record its own finding, 

opportunity of hearing was needed.  
  
 7.  Reference has been made to the 

judgment of the Apex Court in Punjab 

National Bank and others vs. Kunj 

Behari Misra1 to substantiate this 

submission.  
  
 8.  It is further contended that though 

the disciplinary enquiry proceeds on the 

principles of preponderance of 

probabilities but the reasons supporting 

the probabilities from the circumstances 

brought before the enquiry officer are 

required to be recorded. It is not permitted 

for the disciplinary authority to arrive at a 

conclusion on mere surmises and 

conjectures to hold the delinquent 

employee guilty. The adequacy or 

sufficiency of evidence would not be seen 

in a challenge to the departmental 

enquiry, but wherein there is a case of no 

evidence, the principles of preponderance 

of probability would not be attracted as 

the said principle requires at least some 

evidence for appreciation to reach at the 

conclusion of guilt of the delinquent.  
  
 9.  In a case of no evidence, the 

conclusion of the disciplinary authority or 

reasoning of the enquiry officer to hold 

the delinquent guilty would be bad.  
  
 10.  Learned counsel for the 

respondents, on the other hand, defended 

the order impugned with the submission 

that after full fledged enquiry, the charges 

were found proved by the disciplinary 

authority. The opportunity of hearing has 

been provided. There was sufficient 

evidence to hold the petitioner guilty.  
  
 11.  In the supplementary affidavit, 

the statements of the witnesses who 

deposed against the petitioner has been 

brought on record.  
  
 12.  In view of the above rival 

submissions, relevant is to note that the 

charge against the petitioner was that he 

alongwith another Constable Shailesh had 

consumed opium on 11.9.1997 at about 

20:30 hours at Begunia Headquarters Unit 

Line, which has resulted in death of said 

Constable Shailesh on 12.9.1997. The 

petitioner also had undergone treatment by 

Dr. M. Khalid of Lions Club Raghunath 

Kharkia Eye College. Hence this act of the 

petitioner has been termed as an act of 

serious indiscipline, bad conduct and 

criminal behaviour which had resulted in 

death of another Constable Shailesh.  
  
 13.  During the course of enquiry, 

eight witnesses were examined by the 

prosecution. Out of which, the key 
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witness was PW-1 Constable Trilochan 

Singh who deposed in his examination-in-

chief that on 11.9.1997 at about 20:30 

hours, the Constable petitioner offered 

him a liquid which looked like tea and 

asked him to drink it while informing that 

it was opium. P.W. 1 had, however, 

refused and went away. When he came 

back in the night at about 23:30 hours, he 

was told that Shailesh was admitted in the 

hospital and, thereafter, he received 

message that Shailesh had died. In his 

cross-examination, nothing much could 

be elicited apart from the fact that 

Shailesh was eating his food while sitting 

at the 'Cot' and was in normal condition.  
  
 14.  In the cross examination by the 

enquiry officer, PW-1 further says that he 

did not know as to whom the liquid 

containing opium was offered after he 

refused to drink it as the Constable 

petitioner went back to his place. All 

other witnesses had proved that Shailesh 

fell ill and was admitted in the hospital 

and died. No one had seen Shailesh and 

the petitioner Constable consuming opium 

together or the petitioner offering it or 

that it was consumed by the deceased 

Shailesh. The reference of statements of 

all other witnesses, therefore, is not 

needed here. The doctor P.W.-8 proved 

his report and the opinion that death was 

caused by some unknown poison. Another 

doctor PW-11 was produced to prove that 

the petitioner was also treated in his 

hospital with complaint of obstruction in 

the passage of urine. He has given an 

opinion that in case of consumption of 

opium, such kind of medical condition 

may occur.  
  
 15.  The enquiry officer after perusal 

of the record before it and oral evidences 

came to the conclusion that the charge 

that Constable Shailesh consumed opium 

on the offering of the delinquent and had 

died on account of the same was not 

proved. P.W.-2 only states that Shailesh 

while having his food had told him that he 

had consumed opium but no one could 

prove that the opium liquid was consumed 

by Shailesh which was offered by the 

petitioner. It is also not proved that he 

died on account of consumption of opium. 

No one had seen both of them sitting 

together or consuming opium.  
  
 16.  This enquiry report was 

considered by the disciplinary authority 

but it has disagreed with the conclusion 

drawn by the enquiry officer. Having 

noted that the findings were not correct, it 

has proceeded to appreciate the evidences 

available on record. Noticing that the 

petitioner had offered opium solution to 

P.W. 1 who had refused to consume the 

same, it was presumed that the said opium 

solution was offered to and consumed by 

Shailesh. From the report of the doctor 

that the cause of death was "unknown 

poison", it was assumed that the poison 

was opium. From the fact that the 

petitioner himself was admitted in another 

hospital and was treated for obstruction of 

urine passage, it was assumed that he had 

consumed opium and was admitted in the 

hospital for that reason. The appellate 

authority while looking to the correctness 

of order of the disciplinary authority only 

records the past conduct of indiscipline of 

the petitioner.  
  
 17.  However, no one could assail 

that fresh notice was required to be given 

by the disciplinary authority while 

recording independent finding, 

disagreeing with the enquiry report on the 

same set of evidence. Learned counsel for 

the petitioner has brought the judgment of 
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the Apex Court in Punjab National Bank 

(supra) to substantiate his submission that 

the order of the disciplinary authority is 

bad, inasmuch as, no opportunity of 

hearing was provided.  
  
 18.  Reference has been made to 

paragraph nos. '17', '18' and'19' of the said 

report which are relevant to be quoted 

hereunder:-.  
  
  "17. These observations are 

clearly in tune with the observations in 

Bimal Kumar Pandit's case (AIR 1963 SC 

1612) quoted earlier and would be 

applicable at the first stage itself. the 

aforesaid passages clearly bring out the 

necessity of the authority which is to 

finally record an adverse finding to give a 

hearing to the delinquent officer. If the 

inquiry officer had given an adverse 

finding, as per Karunakar's case (1994 

AIR SCW 1050) the first stage required 

an opportunity to be given to the 

employee to represent to the disciplinary 

authority, even when an earlier 

opportunity had been granted to them by 

the inquiry officer. It will not stand to 

reason that when the finding in favour of 

the delinquent officers is proposed to be 

over-turned by the disciplinary authority 

then no opportunity should be granted. 

The first stage of the inquiry is not 

completed till the disciplinary authority 

has recorded its findings. The principles 

of natural justice would demand that the 

authority which proposes to decide 

against the delinquent officer must give 

him a hearing. When the inquiring officer 

holds the charges to be proved then that 

report has to be given to the delinquent 

officer who can make a representation 

before the disciplinary authority takes 

further action which may be prejudicial to 

the delinquent officer. When, like in the 

present case, the inquiry report is in 

favour of the delinquent officer but the 

disciplinary authority proposes to differ 

with such conclusions then that authority 

which is deciding against the delinquent 

officer must give him an opportunity of 

being heard for otherwise he would be 

condemned unheard. In departmental 

proceedings what is of ultimate 

importance is the findings of the 

disciplinary authority.  
  18. Under Regulation 6 the 

inquiry proceedings can be conducted 

either by an inquiry officer or by the 

disciplinary authority itself. When the 

inquiry is conducted by the inquiry officer 

his report is not final or conclusive and 

the disciplinary proceedings do not stand 

concluded. The disciplinary proceedings 

stand concluded with decision of the 

disciplinary authority. It is the 

disciplinary authority which can impose 

the penalty and not the inquiry officer. 

Where the disciplinary authority itself 

holds an inquiry an opportunity of 

hearing has to be granted by him. When 

the disciplinary authority differs with the 

view of the inquiry officer and proposes to 

come to a different conclusion, there is no 

reason as to why an opportunity of 

hearing should not be granted. It will be 

most unfair and iniquitous that where the 

charged officers succeed before the 

inquiry officer they are deprived of 

representing to the disciplinary authority 

before that authority differs with the 

inquiry officer's report and, while 

recording of guilt, imposes punishment on 

the officer. In our opinion, in any such 

situation the charged officer must have an 

opportunity to represent before the 

Disciplinary Authority before final 

findings on the charges are recorded and 

punishment imposed. This is required to 

be done as a part of the first stage of 
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inquiry as explained in Karunakar's 

case(supra).  
  19. The result of the aforesaid 

discussion would be that the principles of 

natural justice have to be read into 

Regulation 7(2). As a result thereof 

whenever the disciplinary authority 

disagrees with the inquiry authority on 

any article of charge then before it 

records its own findings on such charge, 

it must record its tentative reasons for 

such disagreement and give to the 

delinquent officer an opportunity to 

represent before it records its findings. 

The report of the inquiry officer 

containing its findings will have to be 

conveyed and the delinquent officer will 

have an opportunity to persuade the 

disciplinary authority to accept the 

favorable conclusion of the inquiry 

officer. The principles of natural justice, 

as we have already observed, require the 

authority, which has to take a final 

decision and can impose a penalty, to give 

an opportunity to the officer charged of 

misconduct to file a representation before 

the disciplinary authority records its 

findings on the charges framed against 

the officer."  
  
 19.  Considering the observations of 

the Apex Court in State of Assam vs. 

Bimal Kumar Pandit2 and Managing 

Director, ECIL vs. Karunakar3, it was 

held therein that the first stage of the 

enquiry is not complete till the 

disciplinary authority has recorded its 

finding. The principles of natural justice 

would demand that the authority which 

proposes to decide against the delinquent 

officer must give him a hearing. When the 

enquiry officer holds the charges to be 

proved then that report has to be given to 

the delinquent officer who can make a 

representation before the disciplinary 

authority, who may take further action 

which may be prejudicial to the 

delinquent officer. In a case where 

enquiry report is in favour of the 

delinquent employee but the disciplinary 

authority proposes to differ with such 

conclusion, then that authority which is 

deciding fate of the delinquent officer 

must give him an opportunity of being 

heard for otherwise, he would be 

condemned unheard. In departmental 

proceedings what is of utmost importance 

is the finding of the disciplinary authority. 

It was finally concluded therein that 

where the disciplinary authority imposed 

penalty by coming to a different 

conclusion from that of the enquiry 

officer, it was required to provide 

opportunity of hearing to the employee. 

The reason being that the authority which 

has to take a final decision and impose a 

penalty shall give an opportunity to the 

officer charged of his conduct to file his 

reply on the charges, otherwise not found 

proved by the enquiry officer.  
  
 20.  No contrary view could be 

placed before the Court by the learned 

counsel for the respondent.  
  
 21.  In view of the above discussed 

law, it is clear that the order of the 

disciplinary authority is in gross violation 

of the principles of natural justice, as 

admittedly, opportunity has not been 

provided to the petitioner. Since, it was a 

case where charges were not found 

proved by the enquiry officer, a different 

conclusion could be drawn by the 

disciplinary authority only after inviting 

objections of the delinquent employee.  

  
 22.  Now, on the question of merit of 

the order of the disciplinary authority, 

relevant is to note that the disciplinary 



1956                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

authority while disagreeing with the 

findings of the enquiry officer had simply 

recorded that since PW-1 knew that 

opium solution was with the petitioner 

who had offered it to him coupled with 

the fact that the Constable Shailesh was 

admitted in the hospital and died on 

account of some unknown case of 

poisoning, an inference can be drawn 

about involvement of the petitioner in 

offering him opium solution.  

  
 23.  As noted above, having gone 

through the oral evidences on record, there is 

no doubt to the fact that there was no direct 

evidence against the petitioner that he had 

consumed opium with the deceased Shailesh 

or that he offered opium to Shailesh. No one 

had seen them consuming opium together or 

even sitting together. It is, thus, a case of no 

evidence. The disciplinary authority has 

simply acted on surmises and conjectures to 

create a hypothesis of involvement of the 

petitioner in the death of Constable Shailesh. 

Mere assumption of any situation on 

hypothetical criteria without any supportive 

evidence (even circumstantial) would not be 

proof even on the principles of preponderance 

of probabilities. The said principle does not 

give leverage to the disciplinary authority to 

create a hypothesis by its own imagination 

without any evidence. The reason given by 

the disciplinary authority in the order 

impugned of holding the petitioner guilty is 

nothing but creation of his own imagination. 

As this is a case of no evidence, the entire 

decision making process culminating in the 

decision of the disciplinary authority suffers 

from perversity and arbitrariness. The order of 

punishment awarded by the disciplinary 

authority, therefore, cannot be sustained. The 

same is hereby quashed.  

 
 24.  The appellate authority has simply 

rejected the appeal on the ground that the 

procedure laid down for departmental 

enquiry had been followed and there was no 

miscarriage of justice. Further the 

punishment awarded was commensurate 

with the gravity of offence. It has simply 

overlooked the requirement of opportunity to 

be given by the disciplinary authority before 

recording the finding of guilt when the 

petitioner was exonerated in the enquiry i.e. 

charges against him were not proved by the 

enquiry officer.  

  
 25.  The order of the appellate 

authority, therefore, is set aside.  
  
 26.  The petitioner is entitled to 

reinstatement with all consequential 

benefits and back wages for the period of 

discontinuance, inasmuch as, the 

employers have illegally restrained him 

from working by proceeding in an 

arbitrary manner.  
  
 27.  Subject to the above 

observations and directions, the writ 

petition is allowed. 
---------- 
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Counsel for the Respondents: 
S.C., Sri Manish Goyal, Sri Ashish Mishra. 
 
A. U.P. District Court Service Rules, 2013 - 
Higher qualification clearly indicates or 

presupposes acquisition of lesser 
qualification prescribed for a post - 
Petitioner duly qualified for the post of 

Junior Assistant and was appointed vide 
letter of appointment dated 01.10.2015-
Petitioner’s services were terminated vide 

impugned order, pursuant to the resolution 
dated 26.08.2016, on the ground that he 
did not have CCC certificate issued by 

DOECC Society (NIETLIT). Allowing the 
present petition, the High Court Held-Order 
was passed without application of mind and 
without considering the fact that petitioner 

possessed qualification equivalent 
to/higher than the CCC Certificate. (Para 14) 
 
Writ petition is against the order dated 

07.01.2017, passed by District Judge, 
Chandauli 

Writ Petition allowed (E-4) 
 
Precedent followed: - 
 
1. Jyoti K.K. & ors. Vs Kerala P.S.C. & ors., 
(2010) (15) SCC 596 (Para 8)   

2. Sanjay Kumar Vs St. of U.P. & 2 ors., dated 
06.05.2019 in Special Appeal (Defective) No. 
679 of 2017 (Para 12, 15 & 16) 

3. District Judge Azamgarh & anr. Vs Sandeep 
Kumar Chauhan & anr., dated 16.05.2019 in 
Special Appeal No. 1265 of 2018 (Para 12, 17) 

(Delivered by Hon’ble Prakash Padia, J.) 
 

 1.  Heard Sri Adarsh Bhushan, 

learned counsel for the petitioner and Sri 

Ashish Mishra, learned counsel appearing 

on behalf of respondent Nos.1 and 2 and 

learned Standing Counsel for respondent 

No.3. 
 2.  The petitioner has preferred the 

present writ petition with the prayer to 

quash the order dated 07.01.2017 passed 

by the District Judge 

Chandauli/respondent No.2 (Annexure 

No.16 to the writ petition) with a further 

prayer to direct the respondent No.2 to 

reinstate the petitioner in service along 

with the arrears of salary and other 

consequential benefits. 

  
 3.  Facts in brief as contained in the 

writ petition are that an advertisement was 

issued by the Registrar General, High 

Court of Judicature at 

Allahabad/respondent No.1 inviting 

applications from eligible candidates in 

order to fill up Group C Cadre Posts by 

direct recruitment in District Courts 

situated in State of U.P. The 

advertisement in question also includes 

the post of Junior Assistant and Paid 

Apprentice in Grade Pay of Rs.5200-

20200/-. The essential qualification for 

appointment on the post of Junior 

Assistant was intermediate with special 

knowledge of Urdu and Hindi along with 

Computer Concept Course (hereinafter 

referred to as "CCC") issued by 

DOEACC Society and 25/30 words per 

minute for Hindi/English Type writing on 

Computer, Arithmetic, Menstruation, 

Elementary Land Surveying and 

Mapping. 
  
 4.  The petitioner applied for the post 

of Junior Assistant under Scheduled Caste 

Category. Admit Card was issued and the 

written examination was held on 

18.10.2014. The petitioner duly qualified 

the same and thereafter the petitioner was 

subjected to computer type test. In the 

result computer type test, the petitioner 

was found duly selected. Thereafter, the 

petitioner was participated in Hindi and 

English Typing Test on 24.05.2015. The 

final result was published in which the 

petitioner was finally selected for 
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appointment on the post of Junior 

Assistant and he was appointed on the 

aforesaid post in District Chandauli by 

respondent No.2 vide letter of 

appointment dated 01.10.2015. Thereafter 

the petitioner joined his duties and started 

working. 

  
 5.  The Educational qualification of 

the petitioner are intermediate, B.A., 

M.A. in Hindi. Apart from the same, the 

petitioner also possessed professional 

qualification in Computer Education i.e. 

Diploma in Computer Application from 

Janta Computer Education Centre and 

also a Diploma in Computer Application 

from Community Development through 

Polytechnic Chandauli, Government of 

India Project, Chandauli Polytechnic 

Chandauli. It is contended in paragraph 

16 of the writ petition that Director of 

Judicial Training and Research Institute 

(JTRI) has invited the newly appointed 

Class III District Court Employees for a 

computer Training Programme for 

17.10.2016 and 18.10.2016 at JARI 

Lucknow vide order dated 21.09.2016. 

The petitioner duly participated in the 

aforesaid training programme and 

completed it successfully. A certificate in 

this regard was issued to the petitioner, 

copy of which is appended as Annexure 

No.7 to the writ petition. A circular was 

issued by the respondent No.1 on 

06.01.2018 by which certain clarifications 

were issued with regard to the 

requirement of Computer qualification 

mentioned in the advertisement, i.e., 

possession of CCC certificate awarded by 

the DOEACC Society. Subsequently 

another circular dated 16.1.2016 was 

issued whereby information was sought 

for regarding details of computer 

qualification possessed by the 

selected/appointed candidates from each 

District Judgeship. A resolution was 

issued by the respondent No.1 addressed 

to all the District Judges of U.P. with 

regard to the requisite qualification, i.e., 

CCC Certificate. 
  
 6.  Pursuant to the aforesaid 

resolution, the respondent No.2 issued a 

notice dated 31.8.2016 to the petitioner 

demanding CCC certificate issued by 

DOECC Society (NIETLIT) on 

02.09.2016.The petitioner duly submitted 

his reply stated therein that he possessed 

computer qualification equivalent to CCC 

certificate. Another notice was issued by 

the respondent No.2 on 09.09.2016 stating 

that the CCC certificate issued by 

DOEACC (NIETLIT) is mandatory for 

post of Junior Assistant as has been 

stipulated in the resolution dated 

26.08.2016. The petitioner again 

submitted its reply on 24.09.2016 stating 

therein that he possessed a diploma from 

Polytechnic, Chandauli which is within 

the purview of Government of India 

Project and the same is equivalent to CCC 

Certificate issued by DOEACC Society 

(NIETLIT). The petitioner was also direct 

to present in the office of respondent No.2 

on 3.10.2016 along with certificate of 

computer qualification. It is contended 

that without considering the reply 

submitted by the petitioner, order dated 

7.1.2017 was passed by the respondent 

No.2 terminating his services pursuant to 

the resolution dated 26.08.2016. The 

petitioner has preferred the present writ 

petition challenging the aforesaid order 

dated 7.1.2017. 
  
 7.  It is contended by Sri Adarsh 

Bhushan, learned counsel for the 

petitioner that the order impugned dated 

7.1.2017 is wholly unreasoned order and 

fails to accord any consideration to the 
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reply submitted by the petitioner in response 

of show cause notices issued by the 

respondent No.2. It is further argued that 

insofar as the CCC certificate issued by the 

DOEACC Society (NIETLIT) is concerned, 

the same is 80 hours basic course of study and 

in comparison thereto, the course content of 

the petitioner pertaining to the computer has 

been far wider. It is further argued that the 

order impugned has been passed in violation 

of principles of natural justice as no 

opportunity of hearing whatsoever has been 

given to the petitioner at any point of time 

before the impugned order was passed. It is 

further argued that the impugned order has 

been passed without application of mind and 

against the provisions of U.P. District Court 

Service Rules, 2013. It is further argued that 

the computer qualification possessed by the 

petitioner is equivalent to CCC Certificate 

issued by the DOEACC Society (NIETLIT). 

It is further argued that the qualification 

possessed by the petitioner is much higher 

than the CCC certificate issued by the 

DOEACC Society (NIETLIT). The petitioner 

cannot be non-suited on the ground that he 

does not have a particular certificate which is 

very basic qualification in the knowledge of 

computer operation. 
  
 8.  Sri Adarsh Bhushan learned 

counsel for the petitioner relied upon a 

judgement of the Supreme Court in the 

case of 2010 (15) SCC 596 (Jyoti K.K. 

and Others Vs.Kerala Public Service 

Commission and others). The Supreme 

Court in the aforesaid case was pleased to 

hold that higher qualification must clearly 

indicate or presupposes the acquisition of 

lower qualification prescribed for that 

post in order to attract that part of the 

rules to the effect that such of those 

higher qualification which presupposes 

the acquisition of lower qualification 

prescribed for the post. 

 9.  In the counter affidavit filed by 

Sri Ashish Mishra, learned counsel 

appearing on behalf of the respondents, it 

is contended that the High Court of 

Judicature at Allahabad vide 

Advertisement No.01/Sub. 

Court/Category "C"/Clerical Cadre/2004 

advertised the Uttar Pradesh Civil Court 

Staff Centralized Recruitment Scheme, 

2014 calling for the post of Junior 

Assistant and Paid Apprentice for various 

vacancies in different Judgeships in the 

State of Uttar Pradesh. The essential 

qualifications prescribed in the said 

advertisement was as follows:- 

  
  "2. ESSENTIAL 

QUALIFICATIONS: 

 
  The Applicant must possess 

minimum essential qualification for all 

the posts on the last date of submission of 

the on-line application form for the 

following posts:- 

 
Sl. Category 

Posts ("C" 

Cadre 

Posts) 

Essential 

Qualificatio

n 

Experience 
 

1 Junior 

Assistant 

(Amin 

Grade-II 

Category 

"C"/ Copyist 

(Civil & 

Police Case 

Diaries/Assi

stt. Account 

Clerk/ 

Additional 

Clerk/ Court 

Clerk/ 

Admin 

Clerk/ 

Writer & 

Runner/Typi

st, etc Clerk-

cum-Typist 

Category 

"C") 

Intermediate 

with Special 

Knowledge 

of Urdu and 

Hindi along 

with a CCC 

certificate 

issued by 

DOEACC 

Society and 

25/30 words 

per minute 

for Hindi/ 

English 

Typewriting 

on 

Computer, 

Arithmetic, 

mensuration

, elementary 

land 

surveying 

N.A. 
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and 

mapping, 

Order 

XXVIof Act 

No. V of 

1908 and 

Rules 

(Civil) 

relating to 

the work 

and duties 

of the Junior 

Assistant. 
Note: For 

the post of 

Amin 

Grade-II, 

only those 

candidates 

will be 

considered 

who have 

passed their 

Intermediate 

examination

s with 

Mathematic

s as one of 

the subject. 

2 Paid 

Apprentices 
Intermediate 

with CCC 

certificate 

issued by 

DOEACC 

Society and 

25/30 words 

per minute 

for Hindi/ 

English 

Typewriting 

on 

Computer. 
 

N.A. 

  
 10.  Thus, for both the posts Junior 

Assistant and Paid Apprentice, the 

minimum qualification of computer 

course to be possessed by the applicant 

was a ''CCC' Certificate issued by the 

DOEACC Society (apart from other 

qualifications) on the last date of 

submission of the application form i.e. 

30/09/2014. It is further contended that 

the services of the paid apprentice of the 

Subordinate Court are governed by the 

U.P. District Court Service Rules, 2013; 

Schedule-B of the said Rules provides the 

essential qualifications for the post in the 

Cadre. A perusal of the said schedule 

would show that the minimum essential 

qualification prescribed for the post of 

Junior Assistant, amongst other, includes 

''CCC' Certificate issued by DEOACC 

Society, as such it is submitted that the 

statutory provision which govern the 

services of the employees of the 

subordinate court, unequivocally provided 

that the candidate should have a ''CCC' 

Certificate issued by DOEACC Society, 

as a minimum essential qualification. 
  
 11.  It is further contended that the 

last date of filling up the online 

application form was 30.09.2014 and as 

per the essential qualifications prescribed 

in the advertisement, the applicant must 

possesses the minimum essential 

qualification on the last date of 

submission of the online application form. 

It is further contended that the petitioner 

applied for the post of Junior Assistant 

and was duly selected, though he did not 

possess computer qualification prescribed 

under the advertisement, as he did not 

have ''CCC' certificate issued by the 

DOEACC Society or any higher 

qualification on the last date of filling of 

application form. The petitioner made a 

false declaration in the application form 

that the petitioner had CCC Certificate 

qualification. Sri Ashish Mishra, learned 

counsel for the respondent relied upon a 

Division Bench judgement dated 

30.11.2016 passed in Special Appeal 

No.751 of 2016 (Ajay Seth Vs. State of 

U.P. and 2 others) which is annexure 3 to 

the writ petition. 
  
 12.  In the rejoinder affidavit filed by 

the learned counsel for the petitioner, the 

facts as stated in the counter affidavit 
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were denied. Shri Bhushan learned counsel 

for the petitioner relied upon Division Bench 

Judgment of this Court dated 06.05.2019 in 

Special Appeal (Defective) No.679 of 2017 

(Sanjay Kumar Vs. State of U.P. and 2 

others). He further relied upon another 

Division Bench Judgement of this Court 

dated 16.05.2019 in Special Appeal No.1265 

of 2018 (District Judge Azamgarh and 

another Vs. Sandeep Kumar Chauharn and 

another). 

  
 13.  Heard learned counsel for the 

parties. Since affidavits have already been 

exchanged, with the consent of learned 

counsel for the parties, the matter is being 

heard finally and disposed of at the 

admission stage itself. 
  
 14.  From perusal of the facts as 

narrated above, it is clear that on the last 

date of submission of online form, the 

petitioner does not have certificate of 

CCC issued by DOEACC Society. It is 

also clear that two show-cause notices 

were issued to the petitioner by the 

respondent No.2, i.e., notices dated 

31.08.2016 and 09.09.2016. Replies of the 

aforesaid show-cause notices were duly 

given by the petitioner vide reply dated 

29.09.2016 and 24.09.2016. In both the 

replies, it is clearly mentioned by the 

petitioner that he possess a Diploma from 

Polytechnic Chandauli which is within the 

purview of Government of India Project 

and is equivalent to Computer Concept 

Course (CCC) Certificate issued by 

DOEACC Society (NIETLIT) but by 

passing the impugned order, the reply 

submitted by the petitioner was not at all 

taken into consideration by the respondent 

No.2From perusal of the impugned order 

dated 7.1.2017, it is clear that the order 

was passed by the respondent No.2 

without application of mind and without 

considering the fact that the qualification 

possessed by the petitioner is equivalent 

to the Computer Concept Course (CCC) 

Certificate. 
  
 15.  Apart from the same, Division 

Bench of this Court in the case of Sanjay 

Kumar (supra) has already been held that 

the Computer Concept Course (CCC) is 

designed to fulfill the beginner level 

computer literacy and that can be 

undertaken by a person at his own also. It 

was further held that only requirement is 

that he must get the same verified by 

NIELIT (formerly known as "DOEACC 

Society"). The course in question is not 

expertise in computer application but is 

the most preliminary knowledge for 

computer operation. The certificate of 

CCC is available even for the persons 

who are having no formal education. 
  
 16.  After taking into consideration the 

aforesaid aspects of the matter, the Division 

Bench was pleased to set aside the order 

passed by the learned Single Judge dismissing 

the writ petition filed by Sanjay Kumar as 

well as the order passed by the District Judge 

Unnao cancelling the appointment of the 

applicant-petitioner. The petitioner was 

directed to reinstate in the District Judgeship 

of Unnao with all consequential benefits 

except actual the actual payment of salary for 

the period he remained out of employment. 

Relevant portion of the aforesaid judgement is 

reproduced below:- 
  
  "In appeal, we have looked into 

the entire issue including the nature of 

certificate of CCC. As per the details 

available on the official websidte of the 

NIELIT, the deails of the Course on 

Computer Concepts (CCC) is as follows:- 
  "Introduction: This course is 

designed to aim at imparting a basic level 
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IT LIteracy programme for the common 

man. This programme has essentially 

been conceived with an idea of giving an 

opportunity to the common man to attain 

computer literacy thereby contributing to 

increased and speedy PC penetration in 

different walks of life. After completing 

the course the incumbent should be able 

to use the computer for basis purposes of 

preparing his personnel/business letters, 

viewing information on internet (the web), 

receiving and sending mails, preparing 

his business presentations, preparing 

small databases etc. This helps the small 

business communities, housewives, etc. to 

maintain their small accounts using the 

computers and enjoy in the world of 

Information Technology. This course is, 

therefore, designed to be more practical 

oriented. 
  Eligibility: The candidates can 

appear in the NIELIT CCC Examination 

through following three modes and the 

eligibility criteria for each mode are 

indicated against each: 
  2.1 Candidates sponsored by 

NIELIT approved Institutes permitted to 

conduct CCC Course - irrespective of any 

educational qualifications; 
  2.2 Candidates sponsored by 

Government recognized Schools/Colleges 

having obtained an Unique Identity 

number from NIELIT for conducting CCC 

- irrespective of any educational 

qualifications, and 
  2.3 Direct Applicants (without 

essentially undergoing the Accredited 

Course or without being sponsored by a 

Govt. recognized School/College) - 

irrespective of any educational 

qualification; 
 

  Duration: The total duration of 

the course is 80 hours, consisting of 
  (I) Theory 25 hours 

  (ii) Tutorials 5 hours 
  (iii) Practicals 50 hours 
  The course could ideally be a 

two weeks intensive course." 
  The introduction quoted above 

indicates that the Course on Computer 

Concepts (CCC) is designed to fulfill the 

beginner level computer literacy and that 

can be undertaken by a person at his own 

also. The only requirement is that he must 

get the same verified by NIELIT (formerly 

known as "DOEACC Society"). The 

course is not expertise in computer 

application but is the most preliminary 

knowledge for computer operation. The 

certificate of CCC is available even for 

the persons who are having no formal 

education. As a matter of fact, it is the 

first step for computer literacy. The only 

purpose to include certificate of "CCC" in 

the eligibility is that the aspirant must be 

aware with computer and he should a 

computer literate. The appellant-

petitioner who is a Post Graduate 

Diploma in Computer Application is too 

ahead to the knowledge extended through 

CCC. The advance knowledge available 

to the appellant-petitioner very well 

satisfies the purpose and need to have 

certificate of CCC. Learned single Bench 

failed to appreciate that the purpose of 

having a CCC certificate stands satisfied 

on having the higher qualification of Post 

Graduation in Computer Application. 
  In view of whatever stated 

above, we are of considered opinion that 

learned single Bench erred while arriving 

at the conclusion that the order passed by 

District Judge, Unnao dated 19th 

September, 2016 does not suffer from any 

error. 
  Accordingly, the appeal is 

allowed. The order dated 5th January, 

2017 is set aside. The Writ Petition 

No.60818 of 2016 is allowed. The order 
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dated 19th September, 2016 passed by the 

District Judge, Unnao cancelling the 

appointment of the appellant-petitioner is 

set aside. The petitioner is declared 

entitled to be reinstated as Stenographer 

Grade III in district judgeship Unnao with 

all consequential benefits except the 

actual payment of salary for the period he 

remained out of employment in pursuance 

to the order dated 19th September, 2015." 
  
 17.  Similar view was taken by the 

Division Bench of this Court in the case of 

District Judge Azamgarh and another 

(supra) . The petitioner is possessing diploma 

in Computer Application from Janta 

Computer Education Centre as well as 

diploma in Computer Application from 

Polytechnic, Chandauli. The diploma obtained 

from Polytechnic Chandauli is under 

Government of India. The duration of 

diploma obtained from Polytechnic Chandauli 

is of more than 80 hours whereas the essential 

qualification of having CCC certificate issued 

by DOEACC Society (NIETNIT) is 80 hours 

basic course of study. The petitioner in reply 

to the show cause notice has given full detail 

regarding his essential qualification. Since the 

petitioner is having a diploma which is higher 

qualification than CCC certificate, as such, the 

order dated 7.1.2017 terminating his services 

is not sustainable. 

  
 18.  In view of the law laid down by 

the Division Bench in the aforesaid two 

judgements, I am of the opinion that the 

writ petition is liable to be allowed and 

the same is allowed. The order dated 

07.01.2017 passed by the District Judge 

Chandauli (Annexure 16 to the writ 

petition) is set aside. The petitioner is 

declared entitle to reinstate in the District 

Judgeship of Chandauli with all 

consequential benefits except the actual 

payment of salary for the period he 

remained out of employment pursuant to 

order dated 01.07.2017. 
  
 19.  With the aforesaid observations, 

the writ petition is allowed.  
---------- 
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BEFORE 

 
THE HON'BLE AMRESHWAR PRATAP 

SAHI, J. 
THE HON’BLE SARAL SRIVASTAVA, J. 

 

Special Appeal No. 435 of 2008 
 

Pancham Ram Yadav 
                                ...Petitioner-Appellant 

Versus 
The U.P. Co-Operative Federation  
Ltd. & Anr.                           ...Respondents 
 

Counsel for the Appellant: 
Sri Prakash Padia, Sri Chandan Kumar. 

  
Counsel for the Respondents: 
C.S.C., Sri Ram Gopal Tripathi, Sri V.C. 

Tripathi. 

 
A. U.P. Co-operative Societies Employees 
Service Regulation, 1975- Regulations 

84, 85 and U.P. Co-operative Federation 
Limited Karamchari Seva Niyamawali, 
1980- Rule 83- Regulation 84 and Rule 

83 combined together should not allow 
the process to remain unfinished-Writ 
against the dismissal of appellant from 
service was dismissed vide impugned 

order dated 12.11.2007- Recall 
application also dismissed. Referring the 
matter to a Larger Bench, the High Court 

observed -Regulation 84 should be read 
in a manner so as to allow the 
Disciplinary Authority to impose an 

appropriate punishment coupled with a 
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direction to recover the entire financial 
loss show caused. (Para 11, 12 & 15) 
 
B. Harmonizing the words “any one” of 
the penalties in Regulation 84 with the 
words used in Rule 83 of the 1980 Rules, 

would be a paradox and against public 
policy and therefore such an 
interpretation deserves to be avoided.  

                                                        (Para 15) 
 
Special appeal against the judgment and order 
dated 12.11.2007, passed by learned Single 
Judge in CMWP No. 18891 of 2000. (E-4) 

Precedent followed: - 

1. Satya Narain Mishra Vs Praband Nideshak & 
anr., (2002) (1) AWC 582 (Para 4, 6, 7, 8, 9, 

10, 15 & 16) 

Precedent deferred from: - 

1. Virendra Kumar Gupta Vs St. of U.P. & ors. 

in Service Bench No. 614 of 2009 decided on 
28.07.2015 (Para 6, 7, 9, 13, 15 & 16) 

(Delivered by Hon’ble Amreshwar Pratap 

Sahi, J. & Hon’ble Saral Srivastava, J.) 
 

 1.  Heard Sri Chandan Kumar, 

learned counsel for the appellant and Sri 

Ram Gopal Tripathi, learned counsel for 

all the respondents.  
  
 2.  This appeal prays for setting aside 

the judgment dated 12.11.2007 of the 

learned Single Judge in Writ Petition 

No.18891 of 2000 in so far as it relates to 

the present appellant only.  
  
 3.  The appellant while working as a 

Storekeeper in the godown of U.P. 

Cooperative Federation Limited, the 

respondent herein, is alleged to have been 

involved in the illegal removal of 361 

bags of Sugar as a result whereof, along 

with others, he was also charge-sheeted in 

disciplinary proceedings and was called 

upon to answer the charges including the 

charge of financial loss having been 

caused on account of such removal of 

bags. The said charges were enquired into 

and the appellant was held to be liable for 

the said loss and the charges of 

misappropriation were stated to have been 

proved. As a measure of punishment to 

the appellant, on the conclusion of the 

enquiry, the appellant was dismissed from 

service vide order dated 03.03.2000 and 

was also simultaneously saddled with the 

recovery of the amount stated to have 

been misappropriated as per the charges 

that have been found to be proved. An 

F.I.R. was also lodged and a criminal case 

is being pursued. During investigation 

more than 100 bags of the 

misappropriated Sugar are stated to have 

been recovered.  
  
 4.  Aggrieved the appellant filed Writ 

Petition No.18891 of 2000 that has been 

dismissed by the learned Single Judge by 

the judgment dated 12.11.2007 holding 

that the complicity of the appellant is 

established and in the circumstances the 

dispensation of the services of the 

appellant as well as the recovery of the 

pecuniary loss from the appellant has 

been upheld. While proceeding to dismiss 

the writ petition the learned Single Judge 

noticed and followed the judgment of 

another learned Single Judge in the case 

of Satya Narain Mishra Vs. Prabandh 

Nideshak and another 2002(1) AWC, 

582.  
  
 5.  The appellant herein filed a Recall 

Application for the said judgment before 

the learned Single Judge urging that his 

counsel had not been heard. The said 

application was rejected vide order dated 

21.01.2008, hence this appeal.  
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 6.  Sri Chandan Kumar while 

advancing his submissions has urged that 

since the correct position of law has not 

been noticed by the learned Single Judge, 

namely the power to award punishment as 

per Regulations 84 and 85 of the U.P. Co-

operative Societies Employees Service 

Regulation, 1975 therefore the impugned 

judgment is vitiated. He submits that the 

same Regulations, in a case of almost an 

identical set of two punishments having 

been awarded simultaneously, a Division 

Bench in the case of Virendra Kumar 

Gupta Vs. State of U.P. and others in 

Service Bench No.614 of 2009 decided 

on 28.07.2015 has held that since 

Regulation 84 of the Regulations 1975 

prevail over and above the U.P. Co-

operative Federation Limited Karmchari 

Seva Niyamawali, 1980, therefore only 

one punishment could have been awarded, 

hence, the reliance placed by the learned 

Single Judge in the case of Satya Narain 

Mishra Vs. Praband Nideshak and 

another (Supra) is contrary to law as 

considered by the said Division Bench.  
  
 7.  It may be noticed that the 

judgment impugned in the present writ 

petition was delivered on 12.11.2007 

when the judgment in the case of Satya 

Narain Mishra Vs. Praband Nideshak 

and another (Supra) was reportedly 

prevailing. The Division Bench judgment 

in the case of Virendra Kumar Gupta 

Vs. State of U.P. and others (Supra) has 

been rendered on 28.07.2015 without 

noticing the ratio of the judgment of the 

learned Single Judge in the case of Satya 

Narain Mishra Vs. Praband Nideshak 

and another (Supra). 
 

 8.  Sri Chandan Kumar submits that 

the Division Bench judgment being later 

in point of time, delivered and 

interpreting the same Regulation, would 

prevail, inasmuch as, this was a direct 

case with regard to an employee of U.P. 

Co-operative Federation Limited whereas 

the judgment rendered by the learned 

Single Judge in the case of Satya Narain 

Mishra Vs. Praband Nideshak and 

another (Supra) was in relation to a Co-

operative Bank. He therefore, contends 

that the Division Bench judgment having 

interpreted the same regulations and being 

a later judgment would prevail and would 

be binding.  
  
 9.  Replying to the said submissions 

Sri Ram Gopal Tripathi, learned counsel 

for the respondents has urged that since 

the Division Bench judgment had been 

rendered without noticing the ratio of the 

judgment in the case of Satya Narain 

Mishra Vs. Praband Nideshak and 

another (Supra) interpreting the same 

regulations, this Court should attempt to 

harmonize the provisions of Regulations 

84 and 85 of the 1975 Regulations and 

Rule 83 of the 1980 Rules referred to 

therein. His contention therefore is that 

the Division Bench judgment in the case 

of Virendra Kumar Gupta Vs. State of 

U.P. and others (Supra) which does not 

notice the ratio of the judgment in the 

case of Satya Narain Mishra Vs. 

Praband Nideshak and another (Supra) 

should not be applied on the facts of the 

present case or alternatively the matter 

may require a revisit on the question of 

law.  
  
 10.  We have considered the 

submissions raised. In order to appreciate 

the aforesaid rival submissions raised it 

would be appropriate to extract paragraph 

no.13 of the judgment in the case of 

Satya Narain Mishra Vs. Praband 

Nideshak and another (Supra) :  
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  "In case bank employee who is 

found to have embezzled the amount the 

public policy demands that apart from the 

punishment given by departmental 

authority, he be held responsible for the 

recovery of the pecuniary loss caused by 

the employee to the Bank. If an 

emmployee is held to be liable to only one 

of the punishments, it may become an 

incentive to misappropriate or embezzle a 

large amount and escape liability of such 

misappropriation or embezzlement. The 

punishment of reversion or removal or 

dismissal on the ground of misconduct 

should be with direction of recovery to 

make good the loss caused due to such 

misconduct. Regulation 84, providing for 

penalties and stating that the employee is 

liable to be punished by any one of the 

penalty has thus to be interpreted to mean 

that in case of misappropriation or 

embezzlement which is the misconduct on 

account of which the employee has been 

penalised, the recovery of the amount of 

pecuniary loss caused to the bank is 

necessary to be coupled with the penalty 

effected upon delinquent employee. In 

V.K.Bahadur Vs. State Bank of India, 

2001 L&IC 935, this Court following the 

judgment in State Bank of India Vs. 

T.J.Paul, AIR 1999 SC 1994; Kailash 

Nath Gupta V. Inquiry Officer : 1997 (1) 

AWC 263 (NOC): 1997 ACJ 896, held 

that where financial irregularities of 

serious nature are found proved against 

the bank employee no lenient view should 

be taken. A bank runs on public 

confidence. A greater integrity and 

devotion is required from bank employee 

in comparison to employees of other 

organizations. If the allegation of 

embezzlement, misappropriation or gross 

negligence is found to be established 

causing pecuniary loss to the bank on 

account of delinquent employee, the 

amount of loss must be made good by 

him. In the present case, only half of the 

doubtful recoveries have been sought to 

be made good, and in the circumstances it 

is held that imposition of penalty of 

reversion along with recovery of the 

amount, does not violate Regulation 84 of 

the U.P. Co-operative Societies Service 

Regulation, 1975."  
  
 11.  A perusal of the aforesaid view 

expressed by the learned Single Judge 

would indicate that Regulation 84 came to 

be interpreted in a manner which in our 

opinion is based on a sound reasoning to 

advance the purpose of punishment. It 

holds that in a case of misappropriation 

and financial embezzlement if, the said 

charge is found to be proved then 

Regulation 84 should be read in a manner 

so as to allow the Disciplinary Authority 

to impose an appropriate punishment 

coupled with a direction to recover the 

entire financial loss show caused.  

  
 12.  This in our opinion also would 

not amount to a double punishment but 

would be supplemental to the punishment 

awarded to the employee on having found 

to be indulging in financial 

misappropriation or causing financial loss 

which would be a sound public policy 

while interpreting Regulation 84. The 

money which is sought to be recovered is 

in a sense not an award of punishment but 

is to recover something that belonged to 

the employer and was an entrustment.  

  
  Regulation 84 is extracted 

hereinunder :  
  "Penalties.--(i) Without 

prejudice to the provisions contained in 

any other regulation, an employee who 

commits a breach of duty enjoined upon 

him or has been convicted for criminal 
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offence or an offence under Section 103 of 

the Act or does anything prohibited by 

these regulations shall be liable to be 

punished by any one of the following 

penalties :  
  (a) censure.  
  (b) withholding of increment.  
  (c) fine on an employee of 

Category IV (peon, chaukidar etc.),  
  (d) recovery from pay or 

security deposit to compensate in whole 

or in part for any pecuniary loss caused 

to the Co-operative Society by the 

employee's conduct,  
  (e) reduction in rank or grade 

held substantively by the employee,  
  (f) removal from service, or  
  (g) dismissal from service."  
  
 13.  What we find is that the Division 

Bench in the case of Virendra Kumar 

Gupta Vs. State of U.P. and others 

(Supra) while proceeding to interpret the 

provision has held that the Rules of 1980 

have been framed under the Regulations 

of 1975 and therefore, they being 

subordinate to Regulation 84, Rule 83 of 

the Rules can not be read so as to expand 

the meaning of the award of any one 

punishment as provided for in Regulation 

84. Rule 83 of the 1980 Rules are 

extracted hereinunder :-  

  
  ^^1 fdlh vU; lsok fu;e esa fn;s 

x;s micU/kksa ij izfrdwy izHkko Mkys fcuk fdlh 

deZpkjh dks tks vius drZO;ksa dk dksbZ mYya?ku 

djrk gS ;k n.M vijk/k vf/kfu;e dh /kkjk 

103 ds v/khu fdlh vijk/k ds fy;s fl) nks"k 

gqvk gS ;k lsok fu;ekoyh }kjk izfrf"k) dksbZ 

dk;Z djrk gS] rks mls fuEu 'kkfLr;ksa esa ls ,d 

;k vf/kd 'kkfLr;ksa }kjk nf.Mr fd;k tk 

ldsxkA  
 

  ¼d½ fuUnk]  
  ¼[k½ osru òf) ij jksd]  

  ¼x½ Js.kh 4 ds fdlh deZpkjh 

¼pijklh] pkSdhnkj vkfn½ ij tqekZuk]  
  ¼?k½ deZpkjh ds vkpj.k }kjk 

QsMjs'ku dks gksus okyh fdlh /ku laca/kh {kfr 

dks iw.kZr;k vFkok vkaf'kd :i ls {kfriwfrZ djus 

ds fy;s osru ;k izfrHkwfr ls olwyh]  
  ¼M-½ deZpkjh }kjk ekSfyd :i esa /k`r 

ij ;k Js.kh esa voufr]  
  ¼p½ lsok ls gVk;k tkuk] rFkk  
  ¼N½ lsok ls inP;qr  

 
  ¼2½ n.M ds vkns'k dh izfrfyfi 

vfuok;Zr% lEc) deZpkjh dks nh tk;sxh vkSj 

deZpkjh ds lsok vfHkys[k esa bl vk'k; dh 

izfo"V dh tk;sxhA  
  ¼3½ fuUnk djus ds vykok dksbZ Hkh 

'kkfLr rc rd vkjksfir ugha dh tk;sxh tc 

rd fd deZpkjh ds dkj.k crkus dh uksfVl u 

ns nh xbZ gks vkSj ;k rks og fofufnZ"V le; ds 

Hkhrj mRrj nsus esa vlQy jgk gks vFkok mRrj 

n.M nsus okys vf/kdkjh }kjk vlarks"ktud ik;k 

x;k gksA  
  ¼4½ ¼d½ vkjksfir deZpkjh dks 

leqi;qDr izkf/kdkjh }kjk vijk/k dh xEHkhjrk ds 

vuqlkj n.M fd;k tk;sxk%  
  izfrcU/k ;g gS fd [k.M ¼1½ ds 

mi[k.M ¼M-½] ¼p½ ;k ¼N½ ds v/khu dksbZ 'kfDr 

vuq'kklfud dk;Zokgh fd;s fcuk vkjksfir ugha 

dh tk;sxhA  
  ¼[k½ dksbZ deZpkjh ml izkf/kdkjh ls 

ftlds }kjk og fu;qDr fd;k x;k Fkk fHkUu 

fdlh izkf/kdkjh }kjk rc rd gVk;k ;k inP;qr 

ugha fd;k tk;sxk tc rd fd fu;qDr izkf/kdkjh 

us ,sls vizkf/kdkj dk izfrfu/kk;u ,sls vU; 

O;fDr ;k izkf/kdkjh dks fyf[kr :i esa igys gh 

u dj fn;k gksA  
  ¼5½ fu;qDr izkf/kdkjh ;k mlds }kjk 

izkf/kdr̀ O;fDr osru òf) jksdus dk vkns'k nsrs 

le; ml vof/k dk tc rd ds fy;s og jksdh 

xbZ gS vkSj bldk fd D;k mlls Hkfo"; dh 

osru òf);ka vFkok inksUufr LFkfxr gksxh] 

mYys[k djsxkA**  

  
 14.  The sum and substance of the 

conclusion drawn by the Division Bench 
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therefore is that even though the 1980 

Rules does provide for one or more than 

one punishment, yet the same can-not 

travel beyond the language used in 

Regulation 84 of the 1975 Regulations. 
  
 15.  We are unable to respectfully 

agree with the aforesaid interpretation 

inasmuch the words "any one" of the 

penalties should be harmonized with the 

words used in Rule 83 of the 1980 Rules 

particularly in cases relating to financial 

impropriety or embezzlement as is 

involved in the present case and was also 

involved in the case of Satya Narain 

Mishra Vs. Praband Nideshak and 

another (Supra). We would therefore 

approve of the reasoning given by the 

learned Single Judge in paragraph no.13 

of the judgment in the case of Satya 

Narain Mishra Vs. Praband Nideshak 

and another (Supra), as against the 

interpretation given by the Division 

Bench in the case of Virendra Kumar 

Gupta Vs. State of U.P. and others 

(Supra) in view of the above discussion. 

We find that such an interpretation would 

advance the cause of justice and would 

alienate all possibilities of perpetuation of 

any mischief, inasmuch as, an employee 

who may be on the verge of his retirement 

can take recourse or attempt to such 

financial misappropriation or 

embezzlement and then walk away with 

the punishment of dismissal without any 

liability to return back the amount. This 

would be a paradox and would be against 

public policy and therefore such an 

interpretation deserves to be avoided. We 

may add that an interpretation, the effect 

whereof is likely to be utilized by an 

unscrupulous employee as an incentive or 

license to embezzle, should be cast aside. 

Any loophole or possibility of free play 

should be prevented from acting as a 

catalyst for an indulgent individual. The 

purpose of punishment is also to act as a 

deterrent. An action, as a consequence of 

a proved charge of misappropriation, to 

recover, is like a natural corollary that 

should be implemented and executed to 

complete the process or else it would 

invite a legal criticism of letting the guilty 

escape. Regulation 84 and Rule 83 

combined together should not allow the 

process to remain unfinished.  

  
 16.  Consequently having not found 

ourselves in agreement with the ratio of 

the judgment of the Division Bench in the 

case of Virendra Kumar Gupta Vs. 

State of U.P. and others (Supra) in 

respect of the subject matter in issue, we 

find it necessary to refer this question to a 

Larger Bench with a request to Hon'ble 

The Chief Justice to constitute a larger 

Bench for resolving the question of law 

formulated hereinafter : 
 

  1. Whether Regulation 84 of 

the U.P. Co-operative Societies 

Employees' Service Regulation 1975 

read with Rule 83 of the U.P. Co-

operative Federation Limited 

Karmchari Seva Niyamawali, 1980 

services can be harmonized so as to 

uphold the punishment by way of 

dismissal of an employee coupled with 

an order directing recovery of an 

amount on the charge of a financial 

embezzlement or misappropriation to 

be included within the fold of 

Regulation 84 ?  
  2. Whether the law laid down 

in the case of Virendra Kumar Gupta 

Vs. State of U.P. and others (Supra) in 

respect of the true import of Regulation 

84 read with Rule 83 aforesaid does not 

state the correct position of law as 

against the reasoning given by the 
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learned Single Judge in paragraph no.13 

in the case of Satya Narain Mishra Vs. 

Praband Nideshak and another (Supra) 

and alternatively as to whether the 

statement of law in that regard as 

explained in the judgment of Satya Narain 

Mishra Vs. Praband Nideshak and 

another (Supra) should be accepted as the 

correct position of law ?"  
  
 17.  Let the papers be placed before 

Hon'ble The Chief Justice for constituting 

a Larger Bench in terms of Chapter V 

Rule 6 of Allahabad High Court Rules, 

1952 at the earliest for being resolved.  
---------- 
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A. U.P. Secondary Education Services 
Selection Board Act, 1982 (U.P. Act No. 5 

of 1982) - Sections 18, 21, 33-A, 33-B - All 
the five appeals were dismissed and order 
of the Single Judge was upheld-Answering 

issue of collateral challenge to regularity 

and validity of the appointment while 
considering issued related to seniority, it 

was held that the issue as regards 
existence of substantive vacancy is 
fundamental and, once raised, ought to be 

addressed while determining the issue 
relating to seniority. (Para 38, 39 & 40) 
 
B. Para 5 of First Removal of Difficulties 

Order -the procedure for appointment on 
ad hoc basis against a substantively vacant 
post is what is laid down in Para 5 of First 
Removal of Difficulties Order and that 

procedure is mandatory-Any appointment 
made in transgression of that procedure is 
illegal and void. (Para 46, 47 & 48) 
 
C. U.P. Secondary Education Services 
Selection Board Act, 1982 (U.P. Act No. 5 
of 1982) - Section 18-The provisions 

contained in Section 18 and Removal of 
Difficulties Order are to be harmonized – 
It is incorrect to say that appointment of 

a teacher on ad hoc basis is either u/s 18 
or under the First Removal of Difficulties 
Order. The procedure prescribed in the 

First Removal of Difficulties Order for 
making ad hoc appointment against a 
substantive vacancy was to be followed 

for an appointment contemplated u/s 18 
and any appointment intransgression 
thereof was void. (Para 50, 51 & 52)   
 
D. U.P. Secondary Education Services 

Selection Board Act, 1982 (U.P. Act No. 5 of 
1982)-section 33-B-Paragraph 3 of the 
Second Removal of Difficulties Order -

Where short-term vacancy gets converted 
into a substantive vacancy after 
07.08.1993, the tenure of teacher 

appointed on ad hoc basis against a short-
term vacancy would be governed by the 
provisions of Section 33-B and would not be 

governed by Para 3 of the Second Removal 
of Difficulties Order. (Para 54 to 61) 
 
Appeal against the judgment and order dated 

02.04.2019 passed by Ashwani Kumar Mishra, 
J. in W.P. No. 52277 of 2014.     
 
Special appeal dismissed. (E-4) 
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(Delivered by Hon’ble Manoj Misra, J.) 
 

 1.  These five special appeals are 

against judgment and order dated 

02.04.2019 passed by learned Single 

Judge in four connected writ petitions, 

namely, Writ A Nos. 52277 of 2014; 

48836 of 2016; 57215 of 2016; and 60494 

of 2016. As common questions of law and 

fact are involved in these five appeals, 

with the consent of learned counsel for 

the parties, they were heard together and 

are being decided by a common order.  
  
 2.  To have a clear understanding of 

the controversy, it would be apposite for 

us to have a glimpse of the facts and the 

rival contentions in the aforementioned 

writ petitions which have given rise to 

these appeals.  
  
 3.  Sri Sunil Kumar Mishra (for short 

Sunil), the writ petitioner in Writ A Nos. 

52277 of 2014 and 60494 of 2016, who is 

the appellant in Special Appeal No. 743 

of 2019 (Old Defective No. 493 of 2019), 

Special Appeal No. 744 of 2019 (Old 

Defective No. 496 of 2019) and Special 

Appeal No. 745 of 2019 (Old Defective 

No. 498 of 2019), was appointed on 

29.10.1985 as Lecturer in Chemistry in 

Madan Lal Inter College, Bisauli, Budaun 

(for short 'College') for a period of six 

months. His letter of appointment 

suggested that he was offered 

appointment on temporary basis against a 

leave /short-term vacancy. When his term 

of appointment was not extended beyond 



2 All.                                Sunil Kumar Mishra Vs State of U.P. & Ors.  1971 

30th June 1986, he filed Writ A No. 

20807 of 1986 in which an interim order 

was passed on 17.12.1986 thereby 

providing that till his services are duly 

terminated or some one on the 

recommendation of the Commission joins 

the post held by him, his ad-hoc 

appointment in the Lecturer Grade shall 

be deemed to continue and he shall be 

entitled as such to the emoluments. Under 

this interim order, he was permitted to 

continue in service and was paid monthly 

salary. Thereafter, on 19.05.1992, his 

services were regularized w.e.f. 

06.04.1991 by placing reliance on the 

provisions of Section 33-A of U.P. Act 

No. 5 of 1982. On regularization of his 

service, Writ A No. 20807 of 1986 was 

rendered infructuous. Consequently, by 

noticing the regularization order, dated 

19.05.1992, Writ A No. 20807 of 1986 

was dismissed as infructuous vide order 

dated 11.09.2006. It is the case of Sunil 

that since then the college authorities 

treated him as substantively appointed 

Lecturer and in the seniority list of 

Lecturers, published by the College on 

08.08.2007, his name finds mention at 

serial no. 5.  
  
 4.  According to Sunil, Ganesh 

Chandra Goel (for short Ganesh), who is 

the writ petitioner in Writ A No. 48836 of 

2016 and is respondent no. 6 in Special 

Appeal No. 743 of 2019 (Old Defective 

No. 493 of 2019) and respondent no.5 in 

Special Appeal No. 745 of 2019 (Old 

Defective No. 498 of 2019), was merely 

an Assistant Teacher in L.T. Grade in the 

College and his name did not figure in the 

seniority list published on 08.08.2007 but, 

later, he was granted promotion on the 

post of Lecturer in Mathematics in 

October 2007, therefore Ganesh is junior 

to him.  

 5.  Indisputably, the post of Principal 

in the College was lying substantively 

vacant. As a consequence whereof, the 

senior most Lecturer in the College had to 

officiate as Principal. Initially, one Rajan 

Sareen, who was the senior most Lecturer, 

officiated as Principal. He was to retire on 

30th June 2014. A dispute arose with 

regard to the Lecturer entitled to be 

appointed as officiating Principal post 

retirement of Rajan Sareen. The 

management of the college (writ 

petitioner in Writ A No.57215 of 2016 

and appellant in Special Nos.595 of 2019 

& 599 of 2019) recommended 

appointment of Ganesh as officiating 

Principal of the College. Against the 

proposal, Sunil, claiming himself to be the 

senior most lecturer and eligible, filed an 

application before the District Inspector 

of Schools, Budaun (for short DIOS) 

thereby raising his claim for appointment 

as officiating Principal. On the rival 

claims, a report was called from the 

Principal, Government Girls' Inter 

College, Dataganj, Budaun. On the basis 

of that report, on 26.06.2014, the proposal 

to appoint Ganesh was approved by 

observing that Sunil was appointed ad-

hoc on a leave vacancy; that he continued 

in service pursuant to interim order dated 

17.12.1986 passed in Writ A No. 20807 

of 1986, which stood dismissed; that his 

regularization was not legally sustainable 

as on the date of his regularization there 

was no substantive vacancy; that 

substantive vacancy came into existence 

on 30.06.2006 and, prior to that, on 

01.02.2006, requisition for filling up the 

post had been sent to the Board.  
  
 6.  Aggrieved by order of the DIOS, 

dated 26.06.2014, Sunil filed Writ A No. 

35497 of 2014, which was allowed by 

order dated 15.07.2014 and the order 
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dated 26.06.2014 was set aside and the 

matter was remitted back to the DIOS to 

pass a fresh order after giving opportunity 

of hearing to the parties.  
  
 7.  Pursuant to the order dated 

15.07.2014, the matter was re-considered 

by the DIOS. After hearing both sides, the 

DIOS, by order dated 18.09.2014, 

canceled the order of regularization of 

service of Sunil and approved the 

appointment of Ganesh as officiating 

Principal. While deciding the issue, the 

DIOS found that appointment of Sunil 

was on a leave vacancy which had arisen 

on account of incumbent, Suraj Prakash 

Agarwal (for short Suraj), Lecturer, 

Chemistry, proceeding on leave; that the 

post fell substantively vacant on 

30.06.2006, consequent to retirement of 

Suraj and, to fill up that post, requisition 

was sent to the Board on 01.02.2006, 

therefore, the services of Sunil Kumar 

Mishra could not have been regularized 

on 19.05.1992. In addition to above, the 

DIOS expressed doubts in respect of the 

genuineness of the regularization order.  
  
 8.  Assailing the order dated 

18.09.2014 passed by DIOS, Writ A No. 

52277 of 2014 was filed. While Writ A 

No. 52277 of 2014 was pending, on 

28.09.2016, the DIOS passed a fresh 

order, superseding his earlier order, 

thereby directing that Sunil would be 

provided charge of officiating Principal of 

the College, as he was the senior most 

eligible lecturer in the College. However, 

this order was made subject to decision of 

Writ A No. 52277 of 2014.  
  
 9.  Ganesh filed Writ A No. 48836 of 

2016 against the order dated 28.09.2016 

by claiming that the order dated 

28.09.2016 amounts to review of the 

earlier order dated 18.09.2014 which was 

not permissible and that the issues raised 

in the earlier order dated 18.09.2014 were 

not addressed. It was also claimed that no 

opportunity of hearing was extended to 

him. On merits, Ganesh claimed that 

Sunil was appointed on a short-term 

vacancy therefore the order regularizing 

his services by taking the aid of Section 

33-A of the U.P. Act No. 5 of 1982 was 

not at all sustainable as regularization of 

an ad-hoc appointee against a short-term 

vacancy could only be as per the 

provisions of Section 33-B of the U.P. 

Act No. 5 of 1982, as per which, 

regularization could be upon 

recommendation of a Selection 

Committee headed by the Joint Director 

of Education whereas for Sunil's 

regularization no recommendation was 

there.  
  
 10.  In the meantime, the Committee 

of Management of the College (for short 

Management) passed a resolution, dated 

20.11.2016, whereby a decision was taken 

to terminate the services of Sunil. 

Pursuant to which, the management 

terminated the services of Sunil vide 

letter/ order dated 22.11.2016. However, 

this resolution dated 20.11.2016 was 

declared illegal by the DIOS, vide order 

dated 25.11.2016, on the ground that no 

decision to terminate the services of a 

teacher could be given effect to without 

prior approval of the Board as 

contemplated by Section 21 of the U.P. 

Act No. 5 of 1982.  
  11.  Assailing the orders dated 

28.09.2016 and 25.11.2016, the 

Management filed Writ A No. 57215 of 

2016 by claiming that in view of Full 

Bench decision of this court in Smt. 

Pramila Mishra v. Deputy Director of 

Education, Jhansi Division, Jhansi and 
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others : 1997 (2) UPLBEC 1329, the 

moment short-term vacancy, on account 

of retirement of Suraj on 30.06.2006, 

stood converted in to a substantive 

vacancy, services of Sunil stood 

automatically terminated by operation of 

law. Therefore, there was no need to 

obtain prior approval of the Board.  
  
 12.  Writ A No. 60494 of 2016 was 

filed by Sunil to question the resolution of 

the Management dated 20.11.2016 and 

the consequential termination of his 

service.  
  
 13.  As the aforementioned four 

petitions raised issues that were inter-

dependent on each other, the learned 

single judge decided them by a common 

judgment and order dated 02.04.2019.  
  
 14.  On behalf of Sunil, the 

submissions made before the learned 

Single Judge were that the DIOS, while 

adjudicating a claim for appointment as 

officiating principal of the college, was 

not justified in questioning the validity of 

the regularization order dated 19.05.1992 

and re-opening the already determined 

seniority because it is not permissible for 

any party to raise a collateral challenge to 

the appointment /regularization in a 

dispute relating to seniority/ appointment 

as officiating principal. To support the 

above submission, reliance was placed on 

a single judge decision of this Court in 

Vijay Narain Sharma v. District 

Inspector of Schools, Etawah and others 

: 1986 UPLBEC 44; and another single 

judge decision dated 22.10.2010 passed in 

Writ Petition No. 8960 of 2010 (Rama 

Kant Chaturvedi vs. State of U.P. and 

others). It was also urged that, admittedly, 

in the seniority list of lecturers, drawn on 

08.08.2007, Sunil's name was there but 

the name of Ganesh was not even 

mentioned, hence, there was no occasion 

for the DIOS to entertain and address a 

collateral challenge to the initial 

appointment/ regularization. In respect of 

his initial appointment, Sunil's case was 

that the vacancy against which he was 

appointed was substantive inasmuch as 

the incumbent Suraj had abandoned his 

services by not turning up to resume 

service since the time he went on leave in 

the year 1980. It was urged that five years 

of continuous absence from service is 

more than sufficient to draw an inference 

that the incumbent has abandoned the 

service. In support of this plea, reliance 

was placed on two decisions: (a) Vijay S. 

Sathaye vs. Indian Airlines Limited and 

others : (2013) 10 SCC 253; and (b) 

Deputy Director of Education 

(Secondary) and others vs. Smt. Jyoti 

Yadav and another : 2016 (4) ALJ 27. It 

was urged that as the post on which Sunil 

was appointed was an abandoned post, his 

appointment was against a substantive 

vacancy, consequently, by dint of his 

continuous service, his claim for 

regularization was sustainable under 

Section 33-A of U.P. Act No.5 of 1982 

and, therefore, the regularization order 

was justified. In respect of the procedure 

adopted while making his initial 

appointment, it was claimed that prior to 

the law laid down by Full Bench of this 

court in Radha Raizada and others vs. 

Committee of Management, Vidyawati 

Darbari Girls' Inter College and others : 

1994 (3) UPLBEC 1551, the 

appointments were made under Section 

18 of U.P. Act No.5 of 1982 for which the 

Committee of Management was 

empowered, as held by a Division Bench 

of this Court in Km. Nishi Bhargava vs. 

Deputy Director of Education, Agra 

Region, Agra and others : 1987 



1974                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

UPLBEC 415. It was urged that the law 

declared by Full Bench in Radha 

Raizada's case (supra) was prospective in 

its application, that is to those 

appointments which were made after its 

decision, as was held by a Division Bench 

in Balveer Singh and others vs. DIOS 

and another (decision dated 27.09.2018 

passed in Special Appeal No. 321 of 

2013), following the decision in the case 

of Ashika Prasad Shukla vs. District 

Inspector of Schools, Allahabad and 

another : 1998 (3) UPLBEC 1722.  
  
 15.  On behalf of the Management, 

before the learned Single Judge it was 

urged that the vacancy against which 

Sunil was appointed was a short-term 

vacancy caused by going on leave by the 

then Chemistry lecturer Suraj. The short-

term appointment came to an end, upon 

expiry of six months, and therefore 

services of Sunil were rightly terminated. 

Though Sunil continued to serve under 

interim order passed in Writ A No. 20807 

of 1986, which was dismissed on 

11.09.2006. As, Sunil, had not continued 

in service in his own right, he was not 

entitled to be regularized either under 

Section 33-A or under Section 33-B of the 

U.P. Act No. 5 of 1982. It was urged that 

if the vacancy against which Sunil was 

appointed is treated as substantive then 

his ad-hoc appointment would be a nullity 

as it was not made by following the 

procedure prescribed by paragraph 5 of 

the First Removal of Difficulties Order. 

Such appointment being void would 

confer no right irrespective of the length 

of service. In support of this submission, 

reliance was placed on decisions of the 

Apex Court in Prabhat Kumar Sharma 

and others vs. State of U.P. and others : 

(1996) 10 SCC 62 (paragraph nos. 7 and 

10); and Shesh Mani Shukla Vs. District 

Inspector of Schools, Deoria : (2009) 15 

SCC 436 (paragraph nos. 18 and 19). On 

the claim of regularization of the services 

of Sunil it was urged that the benefit of 

continuity in service was not available to 

him as that was rendered under an interim 

order because regularization has to be on 

the basis of continuous service rendered 

in one's own right. In that regard, reliance 

was placed on a decision of the Apex 

Court in Committee of Management, 

Arya Nagar Inter College, Arya Nagar, 

Kanpur Vs. Sree Kumar Tiwari and 

others : (1997) 4 SCC 388 (paragraph 

nos. 6 and 7). It was also urged that once 

Writ A No. 20807 of 1986 filed by Sunil 

was dismissed there would be automatic 

revival of his termination order. In that 

regard, reliance was placed on a Division 

Bench decision of this Court in R.S. Khan 

Vs. State of U.P. : 2005 (1) ESC 515. In 

the alternative, it was claimed that 

consequent to retirement of Suraj on 

30.06.2006, the short-term vacancy got 

converted into substantive vacancy, as a 

result, the appointment of Sunil stood 

automatically terminated by operation of 

law and therefore there was no 

requirement to seek approval under 

Section 21 of U.P. Act No. 5 of 1982.  
  
 16.  On behalf of Ganesh, apart from 

adopting the case pleaded by the 

management, it was urged that though the 

view taken in Radha Raizada's case 

(supra), in respect of the procedure to be 

adopted for ad hoc appointment against 

short-term vacancies, is to be applied 

prospectively, but the law laid therein in 

respect of ad hoc appointment against 

substantive vacancy is applicable to all 

appointments that were to be made during 

the currency of the First Removal of 

Difficulties Order. It was urged that the 

above principle has been accepted by a 
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Division Bench of this Court in Julfiqar 

Hussain Ansari Vs. State of U.P. and 

others : 2013 (1) ADJ 80. It was urged 

that the Division Bench decision of this 

Court in Balveer Singh's case (supra) 

had not considered the judgment rendered 

in the case of Julfiqar Hussain Ansari's 

case (supra) and it has also not 

considered the decision rendered by the 

Apex Court in the case of Prabhat Kumar 

Sharma's case (supra). Hence, the 

Division Bench decision rendered in the 

case of Balveer Singh's case (supra) is 

per-incuriam.  
  
 17.  Upon consideration of the 

submissions raised by rival parties, the 

learned Single Judge framed three issues 

for consideration, which are extracted 

below:  

  
  "(i) Whether in a dispute 

relating to inter-se seniority of Lecturer, 

for the purposes of officiating on the post 

of Principal, the nature of initial vacancy 

and ad hoc appointment or regularization 

could be examined for determining the 

date of substantive appointment?  
  (ii) Based upon the outcome of 

aforesaid issue, the nature of vacancy as 

well as appointment offered to Sunil 

Kumar Mishra would fall for 

determination, so as to consider whether 

he can be treated to have been 

substantively appointed as Lecturer, w.e.f. 

6.4.1991, and be entitled to seniority, as 

such?  
  (iii) Whether ad-hoc 

appointment made against substantive 

vacancy, without following the procedure 

laid down in para 5 of the First Removal 

of Difficulties Order, 1981 could be 

protected by drawing analogy of the 

Division Bench Judgement in Ashika 

Prasad Shukla (supra)?"  

 18.  On the first issue, the learned 

Single Judge, on the basis of paragraph 24 

of the judgment in Vijai Narain Sharma's 

case (supra), observed that relevant 

factors for determining inter se seniority 

amongst teachers are: the grade in which 

the teacher is working; whether he is 

appointed on a substantive post or not; 

whether the appointment is permanent or 

temporary; the date of the appointment or 

promotion; and the age of the teacher. 

Learned Single Judge observed that as 

seniority of a teacher in a particular grade 

has to be determined on the basis of the 

date of his substantive appointment in that 

grade and, where, the substantive 

appointment is dependent on 

regularization, then question relating to its 

legality would be a material issue, which 

would have to be examined to correctly 

determine the main issue of seniority.  
  
 19.  After holding as above, the 

learned Single Judge proceeded to 

examine the second and third issues 

framed by him.  
  
 20.  The second and third issues 

being interconnected, were dealt with by 

the learned Single Judge step-wise. The 

learned Single Judge proceeded to first 

examine the nature of the vacancy against 

which Sunil was appointed ad-hoc. For 

that, the claim made by Sunil that a 

substantive vacancy came into existence 

consequent to alleged abandonment of 

service by the incumbent Suraj was 

examined from two different angles. The 

first was whether Sunil could raise such a 

plea when it runs counter to his own 

admitted document which suggested that 

he was appointed against a leave vacancy. 

The second was whether the question of 

abandonment of service by Suraj could be 

dealt with and determined in absence of 
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Suraj as a party to the proceedings, 

particularly, when the management had 

itself not treated his alleged absence from 

service as a case of abandonment of 

service, inasmuch as, the management 

had sent a requisition to the Board in the 

year 2006 to fill the vacancy that was to 

arise on 30.06.2006, consequent to 

retirement of Suraj.  
  
 21.  In addition to above, the learned 

Single Judge took into consideration the 

mode of appointment adopted to fill up 

the vacancy. Because, had it been a 

substantive vacancy, the procedure for ad 

hoc appointment had to be as provided in 

paragraph 5 of First Removal of 

Difficulties Order, which was, admittedly, 

not adopted. Thus, after considering all 

aspects, the learned single judge came to a 

definite conclusion that Sunil was 

appointed by treating the vacancy as short 

term.  
  
 22.  While deciding the above issue 

and issue no.3, noticed above, the learned 

Single Judge took the view that the 

procedure prescribed for ad-hoc 

appointment against substantive vacancy, 

as held by Full Bench in Radha Raizada's 

case (supra), which was approved by the 

apex court in Prabhat Kumar Sharma's 

case (supra), is laid down in paragraph 5 

of the First Removal of Difficulties Order, 

1981, which is mandatory and any 

deviation therefrom would render the 

appointment void. The learned Single 

Judge while holding as above observed 

that in Balveer Singh's case (supra), the 

true import of the decision of the Full 

Bench in Radha Raizada's case (supra) 

with reference to its approval by the Apex 

Court in Prabhat Kumar Sharma's case 

was not examined and the earlier Division 

Bench decision in Julfikar Hussain 

Ansari's case (supra) also escaped its 

attention, therefore it cannot be taken to 

be a binding precedent.  

  
 23.  While deciding issue no. 3, the 

learned Single Judge observed that the 

view taken in Radha Raizada's case 

(supra) that the procedure prescribed in 

paragraph 5 of the First Removal of 

Difficulties Order for ad hoc appointment 

against substantive vacancy is mandatory 

was approved by the Apex Court in 

Prabhat Kumar Sharma's case (supra), 

and, subsequently, followed by a Division 

Bench in Julfikar Hussain Ansari's case 

(supra) thereby holding that ad hoc 

appointment made against a substantive 

vacancy, without following the procedure 

prescribed by First Removal of 

Difficulties Order, would be a nullity. The 

learned Single Judge observed that the 

view to the contrary in Balveer Singh's 

case (supra) was not binding as it was 

rendered without considering binding 

precedents to the contrary. The learned 

single judge further observed that the 

decision in Ashika Prasad Shukla's case 

(supra) to the extent it held that decision 

in Radha Razaida's case (supra) is 

prospective in its operation, that is 

applicable to appointments made after the 

decision of the Full Bench, was with 

regard to the procedure to be adopted for 

making appointment against short-term 

vacancy and not in respect of ad hoc 

appointment against a substantive 

vacancy for which there already existed a 

detailed procedure in paragraph 5 of the 

First Removal of Difficulties Order. 

Accordingly, all the three issues were 

decided by the learned Single Judge 

against Sunil.  
  
 24.  After deciding as above, the 

learned Single Judge dismissed Writ A 
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No. 52277 of 2014 by holding that 

regularization of the services of Sunil 

under Section 33-A of U.P. Act No. 5 of 

1982 was not permissible because he was 

appointed against a short-term vacancy. It 

was observed that if he stakes a claim that 

his appointment was against a substantive 

vacancy then the appointment would be 

void, being de hors the procedure 

provided by the First Removal of 

Difficulties Order. Consequently, the 

learned Single Judge proceeded to allow 

Writ A No. 48836 of 2016 filed by 

Ganesh and quashed the order dated 

28.09.2016 by which the DIOS had 

accepted the claim of Sunil to officiate as 

Principal of the College.  
  
 25.  The other Writ A No. 57215 of 

2016 filed by the Management was 

allowed to the extent it was against the 

order dated 28.09.2016 passed by the 

DIOS. However, the learned single judge 

refused to set aside the order dated 

25.11.2016 passed by the DIOS 

disapproving the resolution of the 

Management terminating the services of 

Sunil. The learned single judge further 

proceeded to allow Writ A No. 60494 of 

2016 filed by Sunil against the resolution 

dated 20.11.2016 and the letter dated 

22.11.2016 whereby the Management 

terminated the services of Sunil and 

directed that his regularization would be 

considered under the appropriate 

provisions of U.P. Act No.5 of 1982.  

  
 26.  Special Appeal No.743 of 2019 

(old Defective No. 493 of 2019) has been 

filed by Sunil against the judgment and 

order of the learned Single Judge passed 

in Writ A No. 52277 of 2014 by claiming 

/ submitting as follows: (a) that the 

vacancy against which Sunil was 

appointed was substantive which had 

come into existence by operation of law 

on abandonment of service by its 

incumbent as he had failed to attend the 

college since the year 1980; (b) that his 

appointment would be under Section 18 

of U.P. Act No. 5 of 1982 and not under 

the First Removal of Difficulties Order 

therefore, even in absence of following 

the procedure prescribed in the First 

Removal of Difficulties Order, his 

appointment would not be void as held by 

a Division Bench in Balveer Singh's case 

(supra); (c) that the services were rightly 

regularized with effect from 06.04.1991 

by order dated 19.05.1992; (d) that the 

order of regularization was acted upon 

and noticed by the High Court while 

dismissing Writ A No. 20807 of 1986; (e) 

that the order of regularization dated 

19.05.1992 was not challenged or 

questioned by either the management or 

by any person and it continued to hold the 

field for over two decades and, in 

between, the seniority list also recognized 

his status as that of lecturer, there was, 

therefore, no justification for the DIOS to 

re-visit the regularization order and 

declare the same illegal while determining 

a claim for appointment as officiating 

principal. In addition to above, it was 

submitted that, admittedly, Ganesh was 

promoted as Lecturer in the year 2007, 

hence was junior to the petitioner, 

therefore the order approving resolution 

of his appointment as officiating Principal 

is illegal and liable to be set aside.  
  
 27.  Special Appeal Nos.744 of 2019 

and 745 of 2019 (old Defective Nos. 496 

of 2019 and 498 of 2019) have been filed 

by Sunil against the judgment and order 

of the learned Single Judge to the extent it 

allowed Writ A Nos. 57215 of 2016 and 

48836 of 2016 and set aside the order 

dated 28.09.2016 passed by DIOS by 
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which Sunil was declared senior to 

Ganesh. These appeals have been filed by 

him by claiming that the order dated 

28.09.2016 rightly proceeded to hold 

Sunil senior to Ganesh for all the reasons 

pressed in Special Appeal No.743 of 2019 

and, therefore, the order of the DIOS was 

not liable to be interfered with.  
  
 28.  Special Appeal No. 595 of 2019 

has been filed by management against the 

judgment and order of the learned Single 

Judge dated 02.04.2019 passed in Writ A 

No. 60494 of 2016 by which the petition 

of Sunil challenging the resolution of the 

management, dated 20.11.2016, and the 

consequential termination letter, dated 

22.11.2016, was allowed and the 

termination was held invalid. Special 

Appeal No. 599 of 2019 has been filed by 

the management against the judgment and 

order dated 02.04.2019 passed by learned 

Single Judge to the extent the learned 

Single Judge refused to interfere with the 

order, dated 25.11.2016, passed by DIOS 

disapproving the resolution of the 

Management terminating the services of 

Sunil. In these two special appeals, the 

management has claimed / submitted as 

follows:  
  
  (a) that the management had 

already terminated the appointment of 

Sunil, which was for a period of six 

months only, and the writ petition filed by 

Sunil, in which, initially, interim order 

was passed, was dismissed, consequently, 

earlier order of termination stood revived, 

therefore, there was no requirement to 

obtain approval as contemplated by 

Section 21 of U.P. Act No. 5 of 1982; and  
  (b) that otherwise also, once the 

court held that the appointment of Sunil 

was against a short-term vacancy, upon 

conversion of that short-term vacancy into 

a substantive vacancy, there was 

automatic termination of appointment by 

operation of law, therefore there was no 

need to seek approval under Section 21 of 

the U.P. Act No. 5 of 1982.  
  
 29.  We have heard Sri Ashok Khare, 

learned senior counsel, assisted by Sri 

Abhilasha Singh, for Sunil (the appellant 

in Special Appeal No.743; 744; and 745 

of 2019 - Old Defective Nos. 493 of 

2019; 496 of 2019; and 498 of 2019); Sri 

Indra Raj Singh for the Management 

(respondent in the aforesaid three appeals 

and the appellant in Special Appeal Nos. 

595 of 2019 and 599 of 2019); Sri V.K. 

Singh, learned senior counsel, assisted by 

Sri H.P. Shahi, for Ganesh (the 

respondent in Special Appeal No. 743 of 

2019-Old Defective No.493 of 2019); and 

the learned Standing Counsel, who has 

appeared on behalf of State and its 

officers in all the appeals.  
  
 30.  Having scanned through the 

pleadings and the submissions made, the 

first issue that arise for our consideration 

is whether while considering an issue as 

to who should be appointed as officiating 

Principal in the College, the management 

and the educational authorities (in the 

instant case DIOS) were justified in 

questioning the correctness of the order 

regularizing the services of Sunil, which 

stood recognized and implemented for 

over two decades. If we proceed to hold 

that the correctness of the regularization 

order can be examined, the second issue 

that would fall for our consideration is 

whether the order regularizing the 

services of Sunil was legally sustainable. 

Incidental to the second issue, following 

issues would also arise for our 

consideration: (a) whether the initial ad 

hoc appointment of Sunil in the year 1985 
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was against a substantive vacancy or a 

short-term/leave vacancy; (b) if it was 

against a substantive vacancy, whether the 

procedure provided for ad hoc 

appointment against a substantive 

vacancy was duly followed, if not, what 

would be its consequences; and (c) 

whether in view of dismissal of Writ A 

No. 20807 of 1986, the continuance of 

service of Sunil would be of no 

consequence.  

  
 31.  On the first issue, Sri Ashok 

Khare, learned senior counsel, strenuously 

urged that in Vijai Narain Sharma's case 

(supra), which has been followed in 

Rama Kant Chaturvedi's case (supra), it 

was held that validity of the initial 

appointment cannot be collaterally 

questioned and examined while 

determining an issue relating to seniority, 

particularly, where the appointment has 

been made and has continued for long; 

and that such appointment should not be 

disturbed or set aside on technicalities or 

procedural irregularities.  
  
 32.  Sri Khare urged that though 

Sunil was appointed on 25.10.1985 for a 

period of six months only but such 

appointment was against a substantive 

vacancy and ought to have continued till a 

regularly selected candidate 

recommended /selected by the Board 

joins the post. According to him, Sunil 

though continued in service, initially, 

under an interim order passed in Writ A 

No. 20807 of 1986, but, subsequently, his 

rights were correctly recognized by the 

DIOS and his services were regularized 

with effect from 06th April 1991 in view 

of the provisions of section 33-A of U.P. 

Act No. 5 of 1982. Since then Sunil 

continuously served the institution and 

was granted the benefits of continuous 

and regular service and was also placed in 

the seniority list published in the year 

2007. Under the circumstances, reopening 

such an old/stale issue, to which no 

challenge was laid either by the 

management or by any other person, was 

not legally justified and permissible in a 

proceeding concerning appointment of 

officiating Principal. Sri Khare submitted 

that examining the legality of such an old 

appointment was not at all permissible 

and therefore, on that ground alone, the 

order passed by the learned Single Judge 

is liable to be set aside.  
  
 33.  On the second issue, Sri Khare 

submitted that the incumbent Suraj by 

remaining absent for over five years had 

abandoned his service resulting in a 

substantive vacancy on the post therefore 

ad hoc appointment of Sunil would be 

deemed to have been made against a 

substantive vacancy and as per the 

provisions of Section 18 of U.P. Act No. 

5 of 1982. Hence, there was no legal 

infirmity in the appointment.  
  
 34.  Per contra, on the first issue, as 

culled out above, the learned counsel for 

the Management and Ganesh submitted 

that while determining an issue as to who 

is entitled to officiate as Principal of the 

College, the first and foremost question 

that arises for consideration is as to who is 

the senior most teacher in the highest 

grade in the College. Incidental to that 

would be determination of the date of 

substantive appointment of the claimant. 

Whether a person has been substantively 

appointed or not would depend on 

existence of a substantive vacancy and 

whether procedure provided for 

substantive appointment has been 

followed. If not, the appointment would 

be void, as held by the Apex Court in 
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Prabhat Kumar Sharma's case (supra). 

Because, if the appointment is void, any 

length of service rendered by an 

incumbent would not enure to his benefit. 

It was submitted that the management had 

already terminated the service of Sunil 

upon expiry of six months from the date 

of his initial appointment. Otherwise also, 

his appointment was to continue till the 

end of academic session i.e. 30.06.1986. 

Hence, continuance in service thereafter, 

pursuant to an interim order passed in 

Writ A No. 20807 of 1986 which was 

discharged with the dismissal of the 

petition on 11.09.2006, would be of no 

consequence. It was urged that even 

though Writ A No. 20807 of 1986 might 

have been dismissed as infructuous, after 

noticing the regularization order dated 

19.05.1992, but such dismissal of the writ 

petition would not amount to affirmance 

of the regularization order dated 

19.05.1992. It was submitted that 

regularization could have lawfully 

followed only if the initial appointment 

had been against a substantive vacancy 

and as per the procedure prescribed by 

paragraph 5 of the First Removal of 

Difficulties Order. It was urged by them 

that since the appointment letter itself 

suggests that it was against a leave 

vacancy, the order of regularization was 

nothing but void, which conferred no 

right. It has been urged by them that not 

only in Radha Raizada's case (supra), 

which was approved by the apex court in 

Prabhat Kumar Sharma's case (supra), 

but also in subsequent five-judges Full 

Bench decision of this Court in Jahaj Pal 

Vs. District Inspector of Schools and 

another (Special Appeal No. 280 of 2013, 

decided on 21.02.2019), it was observed 

that ad-hoc appointment against a 

substantive vacancy had to be as per the 

procedure prescribed under the First 

Removal of Difficulties Order and 

regularization of service under Section 

33-A of U.P. Act No.5 of 1982 would be 

permissible only if the procedure as laid 

down in the First Removal of Difficulties 

Order has been followed. It was thus 

urged that since the regularization order 

was passed without examining as to 

whether a substantive vacancy had 

existed, and whether the procedure 

prescribed for making ad-hoc 

appointment against substantive vacancy 

was followed, the same was vulnerable 

and was rightly declared illegal/void by 

the subsequent order dated 18.09.2014.  

  
35.  On the issue of abandonment of 

service by the incumbent Suraj and the 

resultant substantive vacancy, the learned 

counsel for the respondents submitted that 

abandonment or relinquishment of service 

is dependent on the intention of the post-

holder. It has been submitted that Suraj 

was not a party in the writ proceedings 

and there is no document to suggest that a 

substantive vacancy came into existence 

and notified by the date of initial ad hoc 

appointment of Sunil. Under the 

circumstances, it would not be appropriate 

to draw an inference that on the date of ad 

hoc appointment of Sunil there existed a 

substantive vacancy caused by 

abandonment of service by the incumbent. 
  
 36.  It was also submitted on behalf 

of the management that from the record it 

appears that substantive vacancy was 

notified in 2006, just prior to the official 

date of retirement of Suraj, therefore it 

could be assumed that earlier the 

management never treated the post to be 

substantively vacant. In the alternative, it 

was submitted that assuming that there 

existed a substantive vacancy on the date 

when Sunil was appointed, the procedure 
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relating to such ad hoc appointment was 

admittedly not followed, therefore the ad-

hoc appointment would be void bearing 

no fruits of regularization, regardless of 

the length of service.  
  
 37.  Apart from the issues and 

submissions noticed above, another issue 

that arises for our consideration, 

particularly, in the Special Appeals 

preferred by the management, is whether 

the appointment of Sunil stood 

automatically terminated by operation of 

law consequent to conversion of short-

term vacancy into substantive vacancy 

and therefore there was no requirement of 

approval under Section 21 of U.P. Act 

No. 5 of 1982.  
  
 38.  Having given our thoughtful 

consideration to the rival submissions as 

also the authorities cited by the counsels 

appearing for the parties, on the first 

issue, we observe that view taken in Vijai 

Narain Sharma's case (supra) that a 

collateral challenge to regularity and 

validity of the appointment should not 

ordinarily be entertained while 

considering issues relating to seniority 

etc. is to avoid litigation and disputes over 

stale/old issues which are difficult to 

address owing to loss of records etc., 

therefore, a collateral challenge to an 

appointment, which has continued for 

long and had remained unchallenged, by 

referring to non-fulfillment of procedural 

technicalities in the making of the 

appointment, is held not permissible while 

considering an issue relating to seniority 

and its consequences. But, whether the 

appointment of a claimant is substantive, 

if so, since what date, are issues which 

have to be addressed while determining 

the seniority to maintain a claim for 

appointment as officiating Principal of the 

College. Incidental thereto, is the issue 

with regard to existence of a substantive 

vacancy. Because, existence of a 

substantive vacancy is sine qua non for 

any substantive appointment. Its non 

existence renders the appointment void. 

Therefore, the issue as regards existence 

of substantive vacancy is fundamental 

and, once raised, ought to be addressed 

while determining the issue relating to 

seniority. More so, when it can always be 

examined with reference to the nature of 

vacancy that existed at the time of 

appointment.  
  
 39.  In the instant case, the issue 

before the DIOS was as regards validity 

of regularization. By regularization an ad 

hoc appointment gets converted into 

substantive appointment. This issue was 

fundamental and has been addressed with 

reference to the nature of the vacancy that 

existed and on facts which are borne out 

from the documents admitted to the 

parties. It is not a case, at least shown to 

us, that there was complete loss of records 

and, therefore, the issue could not have 

been addressed. Thus, in our considered 

view, the validity of the order of 

regularization was open for examination 

to determine the date of substantive 

appointment, while addressing the claim 

for appointment as officiating principal, 

based on seniority.  
  
 40.  We find that the DIOS, while 

addressing the resolution of the 

management proposing appointment of 

Ganesh as officiating Principal, addressed 

the claim of Sunil with reference to the 

date of his substantive appointment and in 

that context he examined the nature of 

vacancy on which he claimed 

appointment. Upon finding that Sunil had 

not been appointed against a substantive 
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vacancy but against a leave vacancy 

(short-term vacancy), the consequences 

that followed were automatic, that is, 

there could be no regularization under 

Section 33-A of U.P. Act No.5 of 1982, 

thereby rendering the order of 

regularization void. Once, it is so, it is of 

no consequence and can be ignored. The 

order passed by this court, dated 

11.09.2006, dismissing Writ A No. 20807 

of 1986 as infructuous after noticing the 

regularization order would not breathe life 

into an otherwise void order nor such 

dismissal of the writ petition would 

amount to affirmance of the regularization 

order. Thus, for all the reasons stated 

above, we are in agreement with the view 

taken by the learned Single Judge that the 

issue relating to validity of regularization 

of the services of Sunil was open to 

scrutiny while addressing the claim for 

appointment as an officiating principal on 

the strength of seniority.  

  
 41.  The other issue that arises for 

our consideration is whether the vacancy 

against which Sunil was appointed was a 

substantive vacancy or a short-term 

vacancy. Adjudication of that would 

depend upon our decision on the plea 

whether on account of continuous absence 

of incumbent Suraj, for a period of about 

five years, a substantive vacancy came 

into existence by deemed abandonment of 

service.  
 

  
 42.  On the aforesaid issue, the thrust 

of the arguments on behalf of Sunil had 

been that Rule 18 of Fundamental Rules 

provides for automatic cessation of 

service on ground of abandonment of 

service by remaining continuously absent 

from duty for five years whether with or 

without leave. It is urged on behalf of 

Sunil that Suraj had remained absent since 

1980 whereas the appointment of Sunil 

was made on 29.10.1985, therefore it 

could be assumed that it had been made 

on a post which had been abandoned by 

its incumbent therefore appointment was 

against a substantive vacancy.  

   
  Fundamental Rule 18 reads as 

follows:-  
  "18. Unless the Government, in 

view of the special circumstances of the 

case, shall otherwise determine, after  
  five years' continuous absence 

from duty elsewhere than on foreign 

service in India, whether with or without 

leave, a Government servant ceases to be 

in Government employ."  
  
 43.  In Vijay S. Sathaye's case 

(supra), the decision cited on behalf of 

Sunil, the facts of the case, as noticeable 

from the judgment, were that the writ 

petitioner had joined service of Indian 

Airlines Ltd. on 19.03.1972 as First 

Officer and was promoted as Captain on 

19.12.1975 and was further promoted as 

Commander on 01.01.1986. In 1989, the 

Indian Airlines came out with a Voluntary 

Retirement Scheme for its employee who 

had completed 25 years of service or who 

had attained 55 years of age. 

Subsequently, the condition prescribed in 

the aforementioned Scheme was reduced 

to 20 years of service in 1992. Regulation 

12 of the Service Regulations provided 

that if an employee fulfills the aforesaid 

criteria of eligibility he can give three 

month's notice for voluntary retirement. It 

was provided that acceptance of the said 

resignation would be subject to the 

approval of the competent authority. The 

petitioner of that case completed 20 years 

of service on 19.03.1992. Thereafter, he 

was promoted as Deputy General Manager 
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(Operations) on 30.08.1994. On 07.11.1994, 

the petitioner submitted an application seeking 

VRS with effect from 12.11.1994. The 

petitioner was informed vide letter dated 

11.11.1994 that he should continue in service 

till the time decision is taken. However, the 

petitioner did not attend the duty after 

12.11.1994. Rather, he joined services of Blue 

Dart Ltd and he did not go to the respondents 

to work from 12.11.1994. As there had been 

no response from the respondents, the 

petitioner filed writ petition for issuance of a 

writ of mandamus directing the respondents to 

accept the petitioner's application for 

voluntary retirement. During the pendency of 

the petition, the petitioner was informed by 

the respondents that his application had been 

rejected. The writ petition was dismissed as 

infructuous. Consequently, another writ 

petition was filed challenging the letter 

rejecting the request for VRS. The Court 

dismissed the writ petition against which 

Special Leave Petition was filed before the 

Apex Court. The Apex Court found that 

Regulation 12 had required a three month's 

notice which was mandatory and as the 

petitioner had not given that notice, his 

application was liable to be rejected. After 

holding as above, the Apex Court, in the 

alternative, found that since the petitioner was 

asked to continue in service till a decision is 

taken on his application and he did not attend 

the office of the respondents after giving the 

notice, he had voluntarily abandoned the 

services of the respondents and therefore there 

was no requirement on the part of the 

respondents to pass any order on his 

application as it was a clear cut case of 

voluntary abandonment of service. While 

holding as above, the Apex Court, in 

paragraph 12 of the judgment, had observed 

as follows:-  
  
  "12. It is a settled law that an 

employee cannot be termed as a slave, he 

has a right to abandon the service any 

time voluntarily by submitting his 

resignation and alternatively, not joining 

the duty and remaining absent for long. 

Absence from duty in the beginning may 

be a misconduct but when absence is for a 

very long period, it may amount to 

voluntary abandonment of service and in 

that eventuality, the bonds of service 

come to an end automatically without 

requiring any order to be passed by the 

employer."  
  
 44.  The aforesaid decision of the 

Apex Court has been considered by a 

Division Bench of this Court in the case 

of Dy. Director of Education 

(Secondary) and others Vs. Smt. Jyoti 

Yadav (supra). The Division Bench 

although did not on its own express any 

opinion whether, in the facts of the case 

before it, there had been an abandonment 

of service, it remanded the matter back to 

the learned Single Judge for examining 

the issue.  
  
 45.  Reverting to the facts of the 

instant case, we find that in Writ A No. 

52277 of 2014, which has been filed by 

Sunil, there is no specific pleading as to 

since when, in the year 1980, Suraj 

proceeded on leave. In the counter-

affidavits filed on behalf of Management 

of the College and Ganesh, the exact and 

specific date as to when Suraj proceeded 

on leave without pay is not disclosed. 

However, in the counter-affidavit filed on 

behalf of DIOS in Writ A No.52277 of 

2014, which is at page 160 of the paper 

book of Special Appeal No. 743 of 2019 

(Old Defective No. 493 of 2019), in 

paragraph 13 it is stated that Suraj had 

proceeded on leave without pay on 

28.08.1985 and continued till 30.06.2006. 

We also find that the management has not 
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proceeded to fill up the vacancy by 

treating the same as substantively vacant, 

either on account of abandonment of 

service by Suraj or otherwise. The writ 

petition is silent whether Suraj had joined 

some other institution or service so that it 

could be assumed that he abandoned his 

service. Under the circumstances, in 

absence of Suraj as party respondent in 

the proceedings, keeping in mind that the 

petitioner's own record suggests that he 

was initially appointed against short term 

vacancy, it would not be appropriate for 

us to determine and hold that the post of 

Lecturer on which Sunil was appointed 

had been abandoned by its holder and 

therefore it was substantively vacant since 

before 29.10.1985, that is the date on 

which Sunil was appointed. We are thus 

in agreement with the view taken by the 

learned Single Judge that it would not be 

appropriate for the Court to come to a 

conclusion that the post against which the 

petitioner had been appointed on 

29.10.1985 was substantively vacant since 

before, consequent to abandonment of 

service by Suraj.  

  
 46.  Even if we assume that there 

existed a substantive vacancy at the time 

of ad-hoc appointment of Sunil, it would 

not come to his rescue as it has come on 

record that the procedure provided for in 

paragraph 5 of the First Removal of 

Difficulties Order relating to ad-hoc 

appointment against substantive vacancy 

was not followed. In a recent five-judges 

Full Bench decision of this Court in Jahaj 

Pal's case (supra), the Court has 

observed that the procedure for 

appointment on ad-hoc basis against a 

substantively vacant post is what is laid 

down in paragraph 5 of the First Removal 

of Difficulties Order and that procedure is 

mandatory. While holding as above, the 

Full Bench had taken notice of the 

majority view rendered in the earlier 

three-judges Full Bench decision of this 

Court in Radha Raizada's case (supra), 

which was approved by the Apex Court in 

the case of Prabhat Kumar Sharma's 

case (supra), wherein, it was held that 

any appointment made in transgression of 

that procedure is illegal and void. 

Paragraph 148 of the Full Bench decision 

in Jahaj Pal's case (supra) is relevant 

and the same is extracted below:-  
  
  "148. First Order was 

considered by Supreme Court in Prabhat 

Kumar Sharma and others Vs. State of 

U.P. and others, (1996) 10 SCC 62 and it 

was held that any appointment made in 

transgression thereof is illegal and void. 

Such an appointment would not confer 

any right upon the appointee. Therefore, 

whenever any act or omission 

contemplated under a Removal of 

Difficulties Order is to be considered, for 

example, an appointment made under the 

provisions of Removal of Difficulties 

Order, one has to meticulously examine 

whether all the requirements of 

Difficulties Order have been followed or 

not. In other words we can say that the 

provisions of Removal of Difficulties 

Order have to be applied mandatorily."  

  
 47.  The five-judges Full Bench also 

notices the legislative intent in drawing 

distinction between the provisions of 

Section 33-A and Section 33-B of U.P. 

Act No. 5 of 1982. It would be useful to 

reproduce paragraph 162 of the judgment 

of the Full Bench in that regard:-  
  
  "162. We may notice here a 

marked distinction between philosophy 

and intention of Legislature in enacting 

Section  
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  33-A and 33-B in different 

manner though, broadly, purpose was to 

give benefit of substantive appointment to 

ad hoc teachers. Those ad hoc 

appointments, which were made following 

procedure under First Order, Legislature 

treated them as having already undergone 

a substantially wider procedure of 

selection and, therefore, found no 

necessity of reassessment of their 

suitability by any agency, therefore, 

declared such ad hoc teachers, who were 

appointed against substantive vacancies 

in accordance with Para 2 of First Order, 

as "deemed to be appointed substantively" 

and no further selection was required in 

their cases. However, Second Order deals 

with short-term vacancies wherein a short 

and summary method of selection for such 

short-term vacancies is provided and 

therefore, this summary selection was not 

given same status, as was given to cases 

covered by First Order. For ad hoc 

appointments under Second Order, 

Legislature has provided that these ad 

hoc teachers appointed against short-term 

vacancies will undergo a process of 

selection through a Selection Committee 

constituted under the provisions of 

Section 33-B and only those, who are 

recommended by it, would be given 

substantive appointment. This legislative 

recognition of distinction in process of 

appointment of First and Second Order 

cannot be overlooked. There is no reason 

to dilute the same particularly when such 

section has been followed in subsequent 

amendments in Act, 1982 with regard to 

substantive appointment of ad hoc 

teachers. "  
  
 48.  From above, it is clear that for 

ad-hoc appointment against a substantive 

vacancy, there exists a different procedure 

of selection as is provided in paragraph 5 

of the First Removal of Difficulties Order. 

The procedure contemplated there 

requires inviting of applications through 

public advertisement of vacancy in at 

least two newspapers having adequate 

circulation in Uttar Pradesh. After receipt 

of applications, the DIOS is to cause the 

best candidate selected on the basis of 

quality points specified in the Appendix 

entered in a list on the basis of which 

appointments are made. It is because of 

adoption of this detailed procedure in 

making ad hoc appointment against 

substantive vacancy, section 33-A of U.P. 

Act No.5 of 1982, which provides for 

regularization of such ad hoc 

appointment, does not provide for 

reassessment of a candidate's suitability, it 

simply declares such an ad-hoc teacher, 

subject to fulfillment of other conditions 

specified by the section, deemed to be 

appointed substantively. However,  
where ad hoc appointment is against 

short-term vacancy, as the procedure 

prescribed by Second Removal of 

Difficulties Order had no such stringent 

requirements, as found in First Removal 

of Difficulties Order, those ad-hoc 

appointees have to undergo a process of 

selection as is provided in Section 33-B of 

U.P. Act No.5 of 1982.  

  
 49.  Now, we shall deal with the 

submission of Sri Khare that as Sunil's 

appointment was under Section 18 of the 

U.P. Act No.5 of 1982, the stringent 

procedure provided by paragraph 5 of the 

First Removal of Difficulties Order was 

not required to be followed because the 

appointment was made prior to the three-

judges decision in Radha Raizada's case, 

as held in Balveer Singh's case.  
  
 50.  In Radha Raizada's case, the 

Full Bench had held that the procedure 
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provided in paragraph 5 of the First 

Removal of Difficulties Order for ad hoc 

appointment against substantive vacancy 

had to be strictly followed for making ad 

hoc appointments under section 18 of 

U.P. Act No.5 of 1982 as the said 

procedure supplemented the provisions of 

Section 18 of the U.P. Act No.5 of 1982 

which, on its own, initially, did not 

prescribe for the procedure for 

appointment. The decision was upheld by 

the Apex Court in Prabhat Kumar 

Sharma's case (supra). The relevant 

extract from the judgment in Prabhat 

Kumar Sharma's case is reproduced 

below:  
  
  "6. We are not concerned in this 

case with the Second Removal of 

Difficulties Order, 1981 which deals with 

filling up of short-term vacancies of ad 

hoc teachers. It is, therefore, not 

necessary to deal with the procedure 

prescribed in that behalf. The Full Bench 

has elaborately considered the legislative 

history. In paras 26 and 27 it had dealt 

with the amendments to the U.P. 

Intermediate Education Act, 1921 and 

various provisions of Ordinance 8 of 

1981. The object was to provide teachers 

selected through the Commission or the 

Board with a view to raise the standard of 

education and in the event of there being 

delay in allotting the selected teachers, 

with a view to allow the institution to 

appoint teachers on ad hoc basis so as to 

avoid hardship to the students. Procedure 

under Section 18 was provided for 

appointment of such teachers  
  in the institutions purely on ad 

hoc basis in accordance with the 

procedure prescribed thereunder. The 

method of recruitment and appointment of 

such teachers is regulated in para 5 of the 

First 1981 Order. The appointment, 

therefore, should be made in accordance 

with the said procedure. In para 41 of the 

judgment, it has expressly dealt with ad 

hoc appointments as under:  
  "41. It has already been noticed 

that Section 18 of the Principal Act 

provides for power to appoint a teacher 

purely on ad hoc basis either by 

promotion or by direct recruitment 

against the substantive vacancy in the 

institution when the condition precedent 

for exercise of powers exist namely that 

the Management has notified the said 

vacancy to the Commission in accordance 

with the provisions of the Act and the 

Commission has failed to recommend the 

name of any suitable candidate for being 

appointed as a teacher within one year 

from the date of such notification and the 

post of such teacher has actually 

remained vacant for more than two 

months. However, since the State 

Government was alive to the situation that 

the establishment of the Commission may 

take a long time and even after it is 

established, it may take a long time to 

make available the required teacher in the 

institution and as such issued the Removal 

of Difficulties Order dated 30-1-1982 and 

Removal of Difficulties Order dated 14-4-

1982. In fact these Removal of Difficulties 

Orders were issued to remove the 

difficulties coming in the way of a 

Management in running the institution in 

the absence of teachers. This power to 

appoint ad hoc teachers by direct 

recruitment thus, is available only when 

preconditions mentioned in Section 18 of 

the Act are satisfied, secondly, the 

vacancy is substantive vacancy and 

thirdly, the vacancy could not be filled by 

promotion. Neither the Act nor the 

Removal of Difficulties Order defined 

vacancy. However, the vacancy has been 

defined in Rule 2(11) of U.P. Secondary 
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Education Services Commission Rules, 

1983. ''Vacancy' means ''a vacancy 

arising out as a result of death, 

retirement, resignation, termination, 

dismissal, creation of new post or 

appointment, promotion of the incumbent 

to any higher post in a substantive 

capacity. Thus, both under Section 18 of 

the Act and under the Removal of 

Difficulties Order, the Management of an 

institution is empowered to make ad hoc 

appointment by direct recruitment, in the 

manner laid down in para 5 of the First 

Removal of Difficulties Order only when 

such vacancy cannot be filled by 

promotion and for a period till a 

candidate duly selected by the 

Commission joins the post. As noticed 

earlier both Section 18 of the Act and the 

provisions of First Removal of Difficulties 

Order provide for ad hoc appointment of 

teacher in the institution, later further 

providing for method and manner of such 

appointments are part of the scheme. 

Scheme being provision for ad hoc 

appointment of teacher in the absence of 

duly selected teachers by the Commission. 

The provisions may be two but the power 

to appoint is one and the same and, 

therefore, the provisions contained in 

Section 18 and Removal of Difficulties 

Order are to be harmonized. It is, 

therefore, not correct to say that 

appointment of a teacher on ad hoc basis 

is either under Section 18 of the Act or 

under the Removal of Difficulties Order. 

Thus, if contingency arises for ad hoc 

appointment of teacher by direct 

recruitment the procedure provided under 

the First Removal of Difficulties Order 

has to be followed. Para 5 of the First 

Removal of Difficulties Order provides 

that the management shall, as soon as 

may be, inform the District Inspector of 

Schools about the details of vacancy and 

the District Inspector of Schools shall 

invite applications from the local 

Employment Exchange and also through 

public advertisement in at least two 

newspapers having adequate circulation 

in Uttar Pradesh. Sub-para (3) of para 5 

further provides that every such 

application shall be addressed to the 

District Inspector of Schools. Sub-para 

(4) of para 5 of the Removal of 

Difficulties Order provides that the 

District Inspector of Schools shall cause 

the best candidate selected on the basis of 

quality points specified in Appendix. The 

compilation of quality points may be done 

by the retired Government Gazetted 

Officer, in the personal supervision of the 

Inspector. Para 6 of the First Removal of 

Difficulties Order further provides for 

appointment of such teacher under para 5 

who shall possess such essential 

qualification as laid down in Appendix A 

referred to in Regulation 1 of Chapter II 

of the Regulations made in the 

Intermediate Education Act.  
  42. In view of these provisions 

the ad hoc appointment of a teacher by 

direct recruitment can be resorted to only 

when the conditions precedent for 

exercise of such powers as stated in 

Section 18 of the Act are present and only 

in the manner provided in para 5 of the 

Removal of Difficulties Order.  
  ... Thus, both under Section 18 

of the Act and under the Removal of 

Difficulties Order the Management of an 

institution is empowered to make ad hoc 

appointment by direct recruitment, in the 

manner laid down in para 5 of the First 

Removal of Difficulties Order only when 

such vacancy cannot be filled by 

promotion and for a period till a 

candidate duly selected by the 

Commission joins the post. Both Section 

18 of the Act and the provisions of First 
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Removal of Difficulties Order provide for 

ad hoc appointment of teacher in the 

institution, later further providing for 

method and manner of such appointments 

are part of one scheme. Scheme being 

provision for ad hoc appointments of 

teacher in the absence of duly selected 

teachers by the Commission. The 

provisions may be two but the power to 

appoint is one and the same and, 

therefore, the provisions contained in 

Section 18 and Removal of Difficulties 

Order are to be harmonized. It is, 

therefore, not correct to say that 

appointment of a teacher on ad hoc basis 

is either under Section 18 of the Act or 

under the First Removal of Difficulties 

Order. Thus if contingency arises for ad 

hoc appointment of teacher by direct 

recruitment the procedure provided under 

the First Removal of Difficulties Order 

has to be followed."  
  (emphasis supplied)  

 
  7. It would thus be clear that 

any ad hoc appointment of the teachers 

under Section 18 shall be only transient in 

nature, pending allotment of the teachers 

selected by the Commission and 

recommended for appointment. Such ad 

hoc appointments should also be made in 

accordance with the procedure prescribed 

in para 5 of the First 1981 Order which 

was later streamlined in the amended 

Section 18 of the Act with which we are 

not presently concerned. Any appointment 

made in transgression thereof is illegal 

appointment and is void and confers no 

right on the appointees. The removal of 

difficulties envisaged under Section 33 

was effective not only during the period 

when the Commission was not constituted 

but also even thereafter as is evident from 

the second para of the preamble to the 

First 1981 Order which reads as under:  

  "And whereas the establishment 

of the Commission and the Selection 

Boards is likely to take some time and 

even after the establishment of the said 

Commission and Boards, it is not possible 

to make selection of the teachers for the 

first few months."  

  
 51.  From the decision of the apex 

court noticed above, it is clear that the 

procedure prescribed in the First Removal 

of Difficulties Order for making ad hoc 

appointment against a substantive 

vacancy was to be followed for an 

appointment contemplated under section 

18 of the U.P. Act No.5 of 1982 and any 

appointment in transgression thereof was 

void. In Ashika Prasad Shukla's case 

(supra), the court held that since the Full 

Bench in Radha Raizada's case had also 

directed for adoption of certain aspects of 

the procedure relating to ad hoc 

appointment against substantive vacancy, 

which were not provided for in the 

Second Removal of Difficulties Order 

governing ad hoc appointment against 

short term vacancy, the said adoption 

would be deemed prospective, that is 

applicable to appointments made after the 

decision of Radha Raizada's case. This 

view taken in Ashika Prasad Shukla's 

case is limited to ad hoc appointments 

against short term vacancies as has been 

clarified in a subsequent Division Bench 

decision in Julfikar Hussain Ansari's 

case (supra). The view taken in Balveer 

Singh's case (supra) that the principle 

laid down in Radha Raizada's case, in 

respect of applicability of the procedure 

laid down in the First Removal of 

Difficulties Order for ad hoc appointment 

against substantive vacancy, would be 

applicable prospectively, in view of 

decision in Ashika Prasad Shukla's 

case, is in ignorance of the binding 
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precedent of the Apex Court in Prabhat 

Kumar Sharma's case. Hence in our 

considered view the decision rendered in 

Balveer Singh's case can not be treated 

as a binding precedent. As it has failed to 

consider binding precedent of the Apex 

Court, we do not deem it necessary to 

refer the issue to a larger Bench, 

particularly, when the said view has been 

reiterated in a subsequent Full Bench 

decision in Jahaj Pal's case.  

  
 52.  We are, therefore, in agreement with 

the view taken by the learned Single Judge 

that even if we assume that there existed a 

substantive vacancy against which Sunil was 

appointed on ad-hoc basis, on 29.10.1985, the 

appointment would have conferred no right on 

him to seek regularization under Section 33-A 

as the procedure for ad hoc appointment 

against substantive vacancy provided in the 

First Removal of Difficulties Order was not 

followed.  
  
 53.  The learned Single Judge was 

therefore justified in his conclusion that 

the order dated 18.09.2014 passed by 

DIOS was legally correct in declaring the 

order, dated 19.05.1992, regularizing the 

services of Sunil, void.  
  
 54.  Now, the questions that arise for 

our consideration are: (a) whether the 

services of Sunil were liable to be 

terminated upon conversion of the short-

term vacancy into a substantive vacancy, 

with effect from 30.06.2006; and (b) 

whether his services were rightly 

terminated with effect from 30.06.1986. If 

yes, then whether any prior approval was 

required under Section 21 of the U.P. Act 

No. 5 of 1982.  

  
 55.  With regard to the above issues, 

in Special Appeal No. 595 of 2019 and 

Special Appeal No. 599 of 2019, the 

learned counsel for the Management 

submitted that under para 3 of the Second 

Removal of Difficulties Order, the 

duration of ad-hoc appointment made 

against short-term vacancy is provided as 

follows:  
  "3. Duration of ad-hoc 

appointment. - Every appointment of a 

teacher under Paragraph 2 of this Order 

shall cease from the earliest of the 

following dates, namely :  
  (a) when the teacher, who was 

on leave or under suspension joins the 

post; or  
  (b) when the period of six 

months from the date of such ad-hoc 

appointment expires; or  
  (c) when the short-term vacancy 

otherwise ceases to exist." "  
  
 56.  It was submitted by the learned 

counsel for the management that upon 

expiry of six months period of the initial 

appointment, the management took a 

decision to terminate the services of 

Sunil, with effect from 30.06.1986, 

against which Sunil filed Writ A No. 

20807 of 1986 in which, initially, an 

interim order was passed but, thereafter, 

the petition was dismissed as infructuous. 

Consequent to its dismissal, the interim-

order stood discharged and merged in the 

final order. As a result, the services of 

Sunil stood automatically terminated. 

Hence, he was not entitled to continue in 

service any further. In the alternative, it 

was argued on behalf of the management, 

that, in any case, once the short-term 

vacancy got converted into a substantive 

vacancy, the ad hoc appointment stood 

automatically terminated by operation of 

law, as per provision of Second Removal 

of Difficulties Order, for which no 

approval was required.  
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 57.  The aforesaid submissions made 

on behalf of the management, in our view, 

are liable to be rejected for the following 

reasons:  
  
 58.  With effect from 30.01.1982, 

paragraph 3 of the Second Removal of 

Difficulties Order was substituted by U.P. 

Secondary Education Services 

Commission (Removal of Difficulties) 

(Third) Order, 1982 wherein clause (b) in 

paragraph 3 of the Second Order stood 

deleted. As a result, the term of six 

months provided in the letter of 

appointment, as per unamended provision 

of paragraph 3 of the Second Order, was 

not legally justified as such appointment 

had to continue till the teacher who was 

on leave or under suspension joins the 

post; or when short-term vacancy 

otherwise ceases to exist.  
  
 59.  As it is not the case of the 

management that the teacher who was on 

leave or under suspension had joined the 

post, the appointee was entitled to 

continue till conversion of short-term 

vacancy into a substantive vacancy. 

Further, it is not the case of the 

management that the short-term vacancy 

got converted into a substantive vacancy 

prior to insertion of Section 33-B in the 

U.P. Act No. 5 of 1982, which provides 

for regularization of ad-hoc appointments 

made against short-term vacancies upon 

conversion into a substantive vacancy. 

Rather, it is the case of the management 

that the short-term vacancy got converted 

into a substantive vacancy on 30.06.2006 

by which date Section 33-B was inserted 

in U.P. Act No.5 of 1982. In view of the 

above, the incumbent Sunil was entitled 

to continue in service till his 

regularization was considered under 

Section 33-B of the U.P. Act No. 5 of 

1982 and, thereafter, as per the provisions 

contained therein.  
  
 60.  At this stage, it may be observed 

that the view taken in earlier three-judges 

Full Bench decision of this Court in Smt. 

Pramila Mishra's case (supra) has been 

clarified in five-judges Full Bench 

decision in Jahaj Pal's case (supra). The 

relevant portions of the judgment 

rendered by five-judges Full Bench in 

Jahaj Pal's case (supra) is reproduced 

below:  
  
  "70. Section 33-B(1)(a)(i) 

covered such ad hoc teachers who were 

appointed by promotion or direct 

recruitment in Lecturer Grade or Trained 

Graduate Grade till 14.05.1991 and in CT 

Grade till 13.05.1989, in accordance with 

procedure proscribed in Para 2 of Second 

Order and such short term vacancy was 

subsequently converted into a substantive 

vacancy.  
  71. Section 33-B(1)(a)(ii) 

covered those ad hoc Teachers who were 

appointed by direct recruitment on and 

after 14.07.1981 till 12.06.1985 against 

substantive vacancies in CT Grade 

through advertisement and such 

appointment was approved by DIOS.  
  72. Section 33-B(1)(a)(iii) 

brought within its ambit ad hoc teachers, 

whether appointed by promotion or direct 

recruitment from 31.07.1988 to 

14.05.1991, against substantive vacancies 

in accordance with Section 18 as it stood 

before its omission by Amendment Act, 

1992 (in fact this is Amendment Act 1 of 

1993).  
  73. All the above three 

categories of teachers, if possessed 

requisite qualifications or exempted from 

such qualification, on the date of such ad 

hoc appointment, and served continuously 
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the institution, from the date of such ad 

hoc appointment till 07.08.1993, and not 

related to Management/ Principal/ 

Headmaster of Institution concerned, 

were entitled to be considered by a 

Selection Committee to determine their 

suitability for appointment in a 

substantive capacity. Constitution of 

Selection Committee is provided in sub-

section (2) of Section 33-B and ad hoc 

teachers who are recommended by 

Selection Committee, are to be given 

substantive appointment by Management 

in order of seniority. 
  74. Section 33-B(4) declares 

that all such teachers who are given 

substantive appointment under sub-

section (1) shall be deemed to be on 

probation from the date of such 

substantive appointment.  
  75. Sub-section (5) of Section 

33-B provides that teachers who are 

within the ambit of Section 33-B(1), if not 

found suitable for substantive 

appointment by Selection Committee, they 

shall cease to hold ad hoc appointment on 

such date as State Government, by order, 

specifies.  
  76. Here comes the change in 

tenure of ad hoc teachers who are within 

the ambit of sub-section (1) of Section 33-

B. Even if they are not found suitable for 

substantive appointment, sub-section (5) 

confers a right upon them to continue till 

the date State Government by order 

specify for their cessation.  
  77. In our view, all such 

teachers who come within the ambit of 

Section 33-B(1), on and after 07.08.1991, 

got protection with regard to their right to 

hold ad hoc appointment till the 

eventuality contemplated in sub-section 

(5) happens and such teachers could not 

have been ceased to work on and after 

07.08.1991, when Section 33-B came into 

force, by taking recourse to the tenure 

provided in Second Order or any other 

provision........................  
  164. Sub-Section (5) of Section 

33-B makes provision in respect of such 

ad-hoc teachers who are not found 

suitable under sub-section (1) of Section 

33-B. It is said that such teachers shall 

cease to hold appointment on such date as 

State Government may, by order, specify. 

This sub-section (5) of Section 33-B, 

therefore, makes an inroad in the tenure 

provided in Para 3 of Second Order 

where an ad-hoc appointee would cease 

on joining of teacher who has caused 

short term vacancy; on expiry of 6 months 

from the date of ad-hoc appointment (this 

condition was applicable only till 

29.01.1982); and when short term 

vacancy otherwise ceased to exist.  
  165. We have no hesitation in 

holding that as soon as Section 33-B 

came into force, sub-section (5), 

providing different tenure, will come into 

play, and would override the provision 

otherwise contained in Para 3 of Second 

Order and from that date onwards i.e. 

06.08.1993, tenure of ad hoc teachers 

appointed against short-term vacancies, 

who are/were considered by Selection 

Committee constituted under Section 33-

B(3) and not found suitable, will not cease 

to work but would continue till such date 

as State Government may by order, 

specify. In order to give effect to Section 

33-B, even though it is not clearly said 

but we have no doubt that ad hoc teachers 

entitled for consideration for substantive 

appointment under Section 33-B, so long 

as Selection Committee has not 

considered them, they would also be 

entitled to continue, and on and after 

07.8.1993, when Section 33-B came into 

force, such teachers cannot/shall not be 

terminated if any eventuality 
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contemplated in Para 3 of Second Order 

arises or happen.  
  166. In respect of ad-hoc teachers, 

who do not get any right to be considered for 

substantive appointment under Section 33-

B(1) by virtue of sub-section (6), their tenure 

of ad-hoc appointment under Para 3 of 

Second Order would continue to be governed 

by Para 3 of Second Order. They would cease 

when the candidate selected and 

recommended by Commission/Board joins or 

when short term vacancy ceases otherwise. In 

respect of other ad-hoc teachers, who were 

eligible and entitled to be considered for 

substantive appointment under Section 33-B 

but not found suitable by Selection Committee 

constituted under sub-section (2) of Section 

33-B, such teachers will not cease on 

happening of a condition under Para 3 of 

Second Order but here sub-section (5) of 

Section 33-B will come into play and such 

teachers will cease to hold ad-hoc 

appointments on such date, as State 

Government may, by order, specify. Thus, 

here an order under sub-section 33-B(5) from 

State Government would be required for. 

.....................  
  169. We also reiterate that after 

Section 33-B came into force, from that 

day and onwards, even those adhoc 

teachers who were appointed in short-

term vacancies under Second Order and 

eligible to be considered for substantive 

appointment by Selection Committee 

under the said provision, if any 

contingency, as provided in Para 3 of 

Second Order, occurs, in the interregnum 

period when Selection Committee has still 

to consider such teachers, they will be 

entitled to continue by virtue of Section 

33-B(5) read with sub-section (6) of 

Section 33-B. For example, on and after 

07.08.1993, even an ad hoc teachers, is 

yet to be considered by Selection 

Committee for substantive appointment 

under Section 33-B if he fulfills all the 

requisite conditions making him eligible 

and entitled for such consideration, if 

certain vacancies ceased by becoming a 

substantive vacancy, such teacher will not 

cease to work by application of Para 3 of 

Second Order, but, would be entitled to 

continue till he is considered by Selection 

Committee. If found suitable, he will be 

appointed as such, and, if not found 

suitable, he will be governed by sub-

section (5) of Section 33-B. The only 

exception is the cases where matter is 

governed by sub-section(6) of Section 33-

B. ...............  
  206. Full Bench judgment in 

Smt. Parmila Mishra (supra) therefore, 

insofar as a bald observation has been 

made in Para 16 of judgment (as quoted 

above) is clarified and we hold that cases 

governed by provisions relating to 

substantive appointment/regularization 

like 33-B and 33-F etc., the same 

wherever applicable, will prevail over 

otherwise inconsistent provision 

contained in Removal of Difficulties 

Order and in particular Second Order. "  

  
 61.  From the observations/ ratio, 

extracted above, it is clear that where the 

short-term vacancy gets converted into a 

substantive vacancy after 07.08.1993, the 

tenure of teacher appointed on ad-hoc 

basis against a short-term vacancy would 

be governed by the provisions of Section 

33-B and would not be governed by 

paragraph 3 of the Second Removal of 

Difficulties Order.  
  
 62.  In view of the reasons recorded 

above, we are of the view that the learned 

Single Judge was justified in affirming the 

order of the DIOS disapproving the 

resolution of the management, 

terminating the services of Sunil. The 
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learned Single Judge was also justified in 

issuing a direction to consider 

regularization of the services of Sunil 

under the appropriate provisions of U.P. 

Act No.5 of 1982.  
  
 63.  The submission of the learned 

counsel for the management that 

consequent to dismissal of Writ A No. 

20807 of 1986, Sunil had lost his right to 

continue in service is misconceived 

inasmuch as Writ A No. 20807 of 1986 

was not dismissed on merits by upholding 

the order terminating the services of Sunil 

but was dismissed as the cause to sue did 

not survive consequent to the intervening 

regularization order. Under the 

circumstances, when the regularization 

order was canceled, a fresh look in respect 

of regularization of the services of Sunil 

in accordance with the provisions of 

Section 33-B of U.P. Act No. 5 of 1982 in 

the light of the law laid down by five-

judges Full Bench in Jahaj Pal's case 

(supra) is required. For all the above 

reasons, we are of the view that the 

learned Single Judge was justified in 

affirming the order of the DIOS 

disapproving the resolution of the 

management terminating the services of 

Sunil and issuing direction for 

consideration of regularization of his 

services under the provisions of U.P. Act 

No. 5 of 1982.  
  
 64.  In view of the discussion made 

above, all five appeals are liable to be 

dismissed and are accordingly dismissed. 

There is no order as to costs.  
---------- 
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Precedent followed: - 
 

1. Dileep Kumar Srivastava Vs St. of U.P. (2010) 6 
All. L. J. 474 (Para 14, 16, 19)   

Precedent distinguished: - 

 
1. St. of Haryana & ors. Vs Vijay Singh & ors., 
AIR 2012 SC 2901 (Para 7, 18) 

2. Dr. Chandra Prakash & ors. Vs St. of U.P. & 

ors., AIR 2003 SC 588 (Para 7, 18) 

3. T. Vijayan & ors. Vs Divisional Railway Manager 
& ors., AIR 2000 SC 1766 (Para 7, 18) 

4. Ajit Kumar Rath Vs St. of Orrisa, AIR 2000 

SC 85 (Para 7, 18) 

5. The Direct Recruits Class II Engineer Assn. 
Vs St. of Mah., AIR 1999 SC 1607 (Para 7, 18) 

6. G.C. Gupta Vs N.K. Pandey, AIR 1998 SC 
268 (Para 7, 18)   

(Delivered by Hon’ble Pankaj Bhatia, J.) 
 

 1.  The present petition has been filed 

by the petitioners seeking following 

reliefs:-  

  
  i) issue a writ order or direction 

including a writ in the nature of certiorari 

quashing the order dated 31.10.1996 

(Annexure No.13 to the writ petition) and 

order dated 30.5.1996 (Annexure No.12 

to the writ petition) passed by respondent 

no.1.  
  ii) issue a writ, order or 

direction including a writ in the nature of 

mandamus commanding the respondent 

no.1 not to make any recovery from the 

salary of the petitioners.  

  
 2.  The averments as stated leading to 

the filing of the present petition, in brief, 

are as under:-  
  
 3.  The petitioner no.1 was appointed 

on ad-hoc basis against a temporary post 

of Stenographer on 2.4.1979 and 

continued as such till his regularisation, 

the petitioner nos.2,3 & 4 were also 

appointed on the post of Stenographer 

(Hindi) on ad-hoc basis against clear 

vacancy on 21.4.1980 and continued as 

such till their regularisation. It is also 

alleged that the respondent no.2, Rajendra 

Kumar Gupta was appointed as an 

approved candidate for the post of 

officiating Paid Apprentice of District 

Judge's Court on 6.11.1973. He worked in 

various capacities since then, and on 

20.4.1979 he was posted as Stenographer 

to the Civil Judge, Budaun but, his 

substantive appointment remained as 

Copyist which is a lower post on 

temporary basis. The petitioner no.1 was 

confirmed on the post of Stenographer on 

11.2.1987 with immediate effect on the 

temporary post being made permanent 

whereas the petitioner nos.2,3 & 4 were 

confirmed on 6.1.1990 with immediate 

effect. The services of the respondent no.2 

were confirmed with retrospective effect 

on 27.7.1993. A dispute arose in between 

the petitioners and the respondent no.2 

with regard to their inter se seniority. The 

competent authority took cognizance of 

the inter se seniority dispute called for a 

report and the First Additional District 

Judge, Budaun submitted a report on 

23.10.1989 recommending to place the 

petitioner no.1 above the respondent no.2 

vide his report dated 23.10.1989. The 

respondent no.2 filed his objections 

against the report dated 23.10.1989 and 

on the said objections another report was 

called by the District Judge, Budaun. The 

Third Additional District & Sessions 

Judge, Budaun submitted another report 

on 19.5.1991 agreeing with the earlier 

report dated 23.10.1989, the District 

Judge, Budaun relying upon the aforesaid 

reports dated 23.10.1989 and 19.5.1991 
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determined the seniority dispute holding that 

the petitioner no.1 to be senior vide his order 

dated 3.6.1991 (Annexure No.6 to the writ 

petition). The said order dated 3.6.1991 was 

challenged by the respondent no.2 by filing a 

writ petition before this Court being Writ A 

No.14497 of 1992 (Rajendra Kumar Gupta 

Vs. District Judge and others) which was 

subsequently dismissed as having become 

infructuous. The respondent no.2 also raised 

seniority dispute between the petitioner nos. 

2,3 & 4 on one hand and the respondent no.2 

on the other hand and on his objections the 

District Judge, Budaun constituted a Team of 

two Additional District Judges to enquire and 

submit a report with regard to the inter se 

seniority of the petitioner nos. 2, 3 & 4 and the 

respondent no.2. The said Team submitted a 

report on 8.9.1993 recommending therein to 

place the petitioners no. 2,3 & 4 above the 

respondent no.2 in the seniority list, the 

District Judge, Budaun agreeing with the 

report dated 8.9.1993 accepted the same and 

passed an order on 9.9.1993 and the 

petitioners no. 2,3 & 4 were held to be senior 

to the respondent no.2.  
  
 4.  In terms of the said decision dated 

9.9.1993, the seniority dispute came to an 

end and the salary of the petitioners were 

fixed accordingly. The respondent no.2 

aggrieved against the said decision again 

agitated the matter for re-fixing the inter 

se seniority and the District Judge, 

Budaun vide his order dated 30.5.1996 

held the respondent no.2 to be senior to 

the petitioners on the ground that the 

regularisation of the respondent no.2 was 

with retrospective effect and as such the 

respondent no.2 was senior to the 

petitioners. The said order dated 

30.5.1996 has been filed as Annexure 

No.12 to the writ petition. The petitioners 

moved an application before the District 

Judge, Budaun for reviewing the order 

dated 30.5.1996, however, their 

representation was rejected vide order 

dated 31.10.1996 (Annexure No.13 to the 

writ petition). The present petition 

challenges the order dated 30.5.1996 as 

well as the order dated 31.10.1996.  
  
 5.  We have heard Sri R.C. Singh, 

learned Senior Advocate, appearing on 

behalf of the petitioners as well as Sri 

Ashish Mishra, counsel for respondent 

no.1.  

  
 6.  Sri R.C. Singh, Senior Advocate 

submits that the services of the petitioners and 

the respondent no.2 are governed by the 

Subordinate Civil Courts Ministerial 

Establishment Rules, 1947 (hereinafter 

referred to as 1947 Rules) and rule 19 of the 

said Rules clearly provides for determination 

of seniority. He has further argued that the 

functioning of the petitioners on ad-hoc basis 

has not been considered while fixing the 

seniority and merely because the respondent 

no.2 was confirmed with retrospective effect, 

the ad-hoc functioning of the petitioners 

cannot be ignored and if working of the 

petitioners on ad-hoc basis is taken into 

account, the petitioners are senior to the 

respondent no.2 and it is this aspect of the 

matter that the District Judge, Budaun has not 

taken into account while passing the 

impugned order.  

  
 7.  Sri R.C. Singh, Advocate has 

relied upon the following judgements:-  
  
  i) State of Haryana and others Vs. 

Vijay Singh and others, A.I.R. 2012 S.C. 2901.  
  ii) Dr. Chandra Prakash and 

others Vs. State of U.P. And others, AIR 

2003 S.C. 588,  
  iii) T. Vijayan and others Vs. 

Divisional Railway Manager and others, 

AIR 2000 S.C. 1766,  
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  iv) Ajit Kumar Rath Vs. State of 

Orrisa, AIR 2000 S.C. 85,  
  v) The Direct Recruits Class II 

Engineer Association Vs. State of 

Maharashtra, A.I.R. 1999 S.C. 1607,  
  vi) G.C. Gupta Vs. N.K. 

Pandey, A.I.R. 1998 S.C. 268.  

  
 8.  He has further argued that the 

seniority dispute was already finally 

decided vide order dated 3/4.6.1991 and 

9.9.1993 and the same could not have 

been reopened as no power of review is 

conferred on the District Judge, therefore, 

the order impugned is bad on that count 

also.  

  
 9.  Sri Ashish Mishra, Advocate has 

on the other hand submitted that the order 

whereby the respondent no.2 was 

regularised with retrospective effect has 

not been challenged in the present petition 

and further it has been submitted that the 

petitioners as well as respondent have 

already superannuated from their service 

as such the present petition has become 

infructuous by efflux of time. He further 

argued that the confirmation of the 

respondent no.2 was done from the date 

of his substantive appointment on the post 

in question, i.e. on 16.9.1981 whereas the 

petitioners were appointed from the date 

of confirmation orders as the post on 

which they were working was not 

substantive and the same was created 

from the date of their confirmation. He 

thus, confines his submission on the 

ground that confirmation order not being 

challenged in the present writ petition as 

well as the petitioners and respondent 

no.2 having superannuated as such the 

writ petition is liable to be dismissed.  
  
 10.  Considering the averments made 

at the bar, this Court is called upon to 

decide whether the fixation of the inter se 

seniority vide order dated 30.5.1996 was 

just and legal.  

  
11.  The Position as emerges with regard 

to the facts of the initial appointments and 

the confirmations of the petitioners and 

the respondent no.4, is as under:- 
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 12.  It is not disputed that the service 

conditions of the petitioners as well as the 

respondent no.2 at that point in time were 

governed by the Subordinate Civil Courts 

Ministerial Establishment Rules, 1947. 

Rule 19 of 1947 Rules provides for 

manner of determination of seniority and 

is quoted as under:-  
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  "Seniority in service, for the 

purpose of promotion shall ordinarily be 

determined from the date of the order of 

confirmation in the grade and if such date 

is the same in the case of more than one 

person than according to their respective 

position in the next lower grade or the 

register of recruited candidate in the case 

of person confirmed in the lowest grade."  
  
 13.  Thus, what is to be considered in 

the present case is as to how the seniority 

of the petitioners and the respondent no.4 

is to be determined in consonance with 

Rule 19 of the said 1947 Rules and it is 

important to understand the import of the 

word 'ordinarily' used in Rule 19 of the 

said 1947 Rules.  
  
 14.  Rule 19 of 1947 Rules was 

considered by this Court in the judgement 

delivered in the case of Dileep Kumar 

Srivastava Vs. State of U.P. (2010) 6 All. 

L.J. 474 and the Court observed as 

under:- 
 

  "The rule 19 provides that 

seniority in service for the purpose of 

promotion shall be ordinarily determined 

from the date of confirmation. Word 

"ordinarily" came for consideration 

before the apex Court and this Court on 

several occasions. The appellant himself 

has placed reliance on the judgement of 

the apex Court in AIR 1961 S.C. 1346 

Kailash Chand Vs. Union of India. The 

Apex Court was considering the 

provisions of Railway Establishment Code 

Rules 2046(2) (a) where the words 

"should ordinarily be retained" were 

used. While considering the meaning of 

word "ordinarily", the apex Court laid 

down following in paragraph 8:  
  "(8) This intention is made even 

more clear and beyond, doubt by the use 

of the word "ordinarily". "Ordinarily" 

means "in the large majority of cases but 

not invariably". This itself emphasises the 

fact that the appropriate authority is not 

bound to retain the servant after he 

attains the age of 55 even if he continues: 

to be efficient. The intention of the second 

clause 1 therefore clearly is that while 

under the first clause the appropriate 

authority has the right to route the' 

servant who falls within clause (a) as 

soon as he attains the age of 55, it will, at 

that stage, consider whether or not to 

retain him further. This option to retain 

for the further Period of five years can 

only be exercised if the servant continues 

to be efficient; but in deciding whether or 

not to exercise this option the authority 

has to consider circumstances other than 

the question of efficiency also; in the 

absence of special circumstances he 

"should" retain the servant; but, what are 

special circumstances is loft entirely to 

the authority's decision. Thus, after the 

age of 55 is reached by the servant the 

authority has to exercise' its discretion 

whether or not to retain the servant; and 

there is no right in the servant to be 

retained, even if, he continues to be 

efficient."  
  Word "ordinarily" came for 

consideration before this Court in Lalit 

Mohan Vs. Secretary/General Manager, 

Distt. Co-op. Bank, Varanasi (1995)1 

LBESR 298. The Court was considering 

Regulation 85 (x) of U.P. Cooperative 

Society Employees Service Regulation 

1975, which provides that no employee 

shall ordinarily remain under suspension 

for more than six months. Following was 

laid down in paragraph 9:  
  "9. The learned counsel for the 

respondents referred to various cases 

including the case of Kailash Chandra v. 

The Union of India 1961 (3) FLR 379 
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(SC), Nirmal Chand Jain v. The District 

Magistrate, Jabalpur and Anr. AIR 1976 

MP 95, Krishan Dayal and Ors. v. 

General Manager, Northern Railway AIR 

1954 Punjab 245 and the Full Bench in 

the case of AM. Patroni and Anr. v. E.C. 

Kesavan AIR 1965 Ker.75. In the said 

cases, the use of the word 'ordinarily' in 

various statutes and its implications have 

been considered. Considering the law laid 

down in the said cases and the meaning of 

the word 'ordinarily' as given in various 

Dictionaries it seems that the word 

'ordinarily' means in the majority of cases 

but not invariably. Agreeing with the said 

view I feel that in the present rule also the 

word 'ordinarily' means majority of cases 

unless there are special circumstances."  
  From the above decision, it is 

clear that the word "ordinarily" means 

majority of cases unless there are special 

circumstances. In the present case, 

Administrative Judge, while considering 

the inter-se seniority between the parties 

has taken the view that rule 19 uses the 

word "ordinarily" which is applicable 

only to those cases where the persons 

appointed in a cadre or confirmed or to 

completion of probation without any 

discrimination or a person coming from 

outside the cadre and joining service with 

different attributes of confirmation. 

Following was the observations made by 

the Administrative Judge in his order 

dated 23.1.2006:  
  "The confirmation is an 

inglorious uncertainty. The counting of 

seniority from the date of confirmation 

leaves him at the whim of the appointment 

authority, who may confirm or delay the 

confirmation of a particular employee to 

give undue benefit to a favour employees. 

Once an employee is confirmed on a 

substantive post his seniority must be 

reckoned from the date he was 

substantially appointed on the post. Rule 

19 as such rightly refers to word 

"ordinarily" and is applicable only to 

those cases where the persons appointed 

in a cadre or confirmed or to completion 

of probation without any discrimination 

or a person coming from outside the 

cadre and joining service with different 

attributes of confirmation."  
  
 15.  In the present case while dealing 

with the objections of Sri R.K. Gupta, in 

the report dated 19.5.1991, the Presiding 

Officer had repelled the arguments of the 

respondent no.4 to the effect that the 

petitioners were appointed on the 

temporary posts of Stenographers which 

were created by the Government for the 

Courts of Munsif Magistrates and the 

Chief Judicial Magistrates in 1979, 

holding that whether the appointment was 

against a temporary vacancy or against a 

permanent vacancy, the fact is that both 

the persons were appointed as 

Stenographers in the Pay Scale of Rs. 

250-425 and their being no separate cadre 

for the Stenographers appointed against a 

substantive vacancy as opposed by 

Stenographers against a temporary 

vacancy. Thus, the seniority was fixed 

giving the benefit of service from the date 

of initial joining on the post of 

Stenographers and the petitioners were 

placed higher than the respondent no.4. 

The said seniority list was upset only on 

literal interpretation of Rule 19 of 1947 

Rules and was determined from the date 

of order of confirmation, in the case of 

respondent no.4 the confirmation being 

with retrospective effect, he was held to 

be senior to the petitioners, although the 

admitted position is that the petitioners 

were working as Stenographers from a 

date prior to the working of the 

respondent no.4 as a Stenographer.  
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 16.  Thus, in this case what is to be 

considered is whether the services 

rendered from the date of initial 

appointment should be considered for 

determining the seniority or adopting 

literal interpretation of Rule 19 of 1947 

Rules, the seniority should be determined 

from the date of the order of confirmation 

and the word ordinarily used in the Rule 

19 of 1947 Rules should be completely 

overlooked. This question of 

interpretation of the word 'ordinarily' has 

already been dealt with in the judgement 

of Dileep Kumar Srivastava Vs. State of 

U.P. (supra). The Division Bench also 

considered whether there was any 

exceptional circumstance due to which 

the confirmation in service could not be 

taken as basis, rather length of service be 

taken as basis from determination of 

seniority. The Division Bench while 

considering whether any exceptional 

circumstances existed to take the length of 

service as basis for determination of 

seniority instead of confirmation in 

service, held as under:-  
  
  The question to be considered is 

as to whether there was any exceptional 

circumstance in the present case due to 

which the confirmation in service could 

not be taken as basis rather length of 

service be taken as basis for 

determination of seniority. There is no 

dispute that the respondent no. 4 was 

appointed earlier to the appellant and he 

was transferred to Allahabad on 

11.4.1974. The confirmation of the 

appellant was made at Mirzapur on 

30.4.1983 and after his confirmation he 

was transferred to Allahabad on 

1.10.1984. The respondent no. 4, who was 

transferred to Allahabad in 1974 itself 

continued awaiting his confirmation 

which was done only on 1.2.1985. There 

is nothing on record to indicate that at 

any point of time, earlier to 1.2.1985, the 

respondent no. 4 was considered for 

confirmation and was not found fit. The 

appellant was appointed at judgeship of 

Mirzapur and was confirmed in the 

Mirzapur Judgeship, whereas the 

respondent no. 4 and the employee even 

appointed earlier to him i.e. respondent 

no. 7, who was appointed as early as in 

1967, were not confirmed till 1.2.1985. 

The present is not a case where 

confirmation of all the employees was 

taken at Allahabad. At Allahabad, the 

confirmation was made with great delay 

in the year 1985 of the respondent no. 4, 

who was transferred and working at 

Allahabad from 11.4.1974 i.e. after more 

than a decade, which was special feature 

on the basis of which Administrative 

Judge did not refer to or relied the 

determination of seniority on the basis of 

confirmation. The Administrative Judge 

has rightly held that a person with 

different attribute of confirmation cannot 

contend that error was committed in not 

relying on criteria of confirmation as 

provided under Rule 19. Rule 19 does not 

mandatorily provides that confirmation in 

service, in all cases has to be the basis for 

determination of seniority. It uses the 

word "ordinarily" which gives a flexibility 

and in a case where there are certain 

special circumstances, the criteria other 

than the confirmation can be adopted by 

the appointing authority, for 

determination of seniority. In the present 

case, the appellant was confirmed at 

Mirzapur judgeship where he was 

appointed and the respondent no. 4, who 

was appointed earlier to appellant at 

Mirzapur itself and transferred to 

Allahabad in the year 1974, waited for his 

confirmation more than a decade, which 

ultimately was done on 1.2.1985. The 
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reliance on the length of service by the 

appointing authority cannot be said to be 

arbitrary or beyond the scope of Rule 19. 

Thus, Rule 19 itself permits in exceptional 

cases to rely on criteria other than 

confirmation and in the facts of the 

present case, we are satisfied that 

substantial justice has been done in 

determination of seniority of petitioner 

and the respondent no. 4, on the basis of 

length of service."  

  
 17.  Coming to the circumstances 

which lead to the appointments of the 

petitioners and the respondent no.4 as 

culled out from the pleadings on record, 

are that some 242 temporary posts were 

created for the appointment of Hindi 

Stenographers to the Courts of Munsif 

Magistrates in the Pay Scale of Rs.250-

425 and on the said posts, appointments 

were made and they started working with 

effect from 2.4.1979 (in respect of 

petitioner no.1) whereas the respondent 

no.4 was appointed as an English 

Stenographer vide order dated 16.9.1981 

against the substantive post of English 

Stenographer in the Court of Civil Judge. 

Admittedly, the petitioners joined and 

started workings as Stenographers prior to 

the respondent no.4. The State 

Government, it appears regularised the 

temporary vacancy notified in the year 

1979, subsequently sometimes in the year 

1987, merely because the State 

Government took a long time to confirm 

the temporary vacancy into permanent 

one, the petitioners who were working 

cannot be denied the benefit of their 

working from the date of their initial 

appointment by using literal interpretation 

of Rule 19 of the 1947 Rules. The word 

'ordinarily' used for the Rule 19 of 1947 

Rules in fact, envisages an eventuality 

resulting in an anomaly if determination 

of seniority by using the literal 

interpretation is adopted. In fact, the 

present case is a classic case wherein the 

seniority should be determined on the 

basis of their initial working and not on 

the basis of their confirmation for the 

simple reason that the petitioners could 

not be confirmed as the posts on which 

they were appointed were themselves 

temporary and the State Government took 

a long time in conforming the said 

temporary sanctioned posts. Although, it 

is true that the petitioners have not 

challenged the confirmation of the 

respondent no.4 with retrospective effect 

in the present writ petition, however, what 

remains un-rebutted is that the respondent 

no.4 started working on the post of the 

Stenographer from a date subsequent to 

the date on which the petitioners started 

working.  
  
 18.  Coming to the judgements relied 

upon by Sri R.C. Singh that the seniority 

should be determined from the date of 

initial appointment and not from the date 

of their confirmation, all the judgements 

cited by Sri R.C. Singh relate to rules 

which are differently worded than the 

Rule 19 of the 1947 Rules and, thus, are 

of no avail in the present case.  
  
 19.  However, the facts of the case, 

in the case of Dileep Kumar Srivastava 

Vs. State of U.P. (supra) squarely apply 

to the facts in question and, thus, I have 

no hesitation in following the said 

judgement and holding that the fixation of 

seniority as done by the impugned order 

dated 30th May, 1996 (Annexure No.12 

to the writ petition) and the rejection of 

the representation vide order dated 

31.10.1996 (Annexure no.13 to the writ 

petition) are liable to be quashed and the 

same are hereby quashed. 



2 All.                    Devendra Prasad Srivastava & Ors Vs State of U.P. & Ors.  2001 

 20.  The respondent No.1 is directed 

to re-fix the seniority of the petitioners 

and the respondent no.4 from the date of 

their initial appointment and not from the 

date of their confirmation. As the 

petitioners and respondent no.4 have 

already superannuated the consequences 

of the re-fixation of seniority will follow.  
  
 21.  The writ petition is allowed. No 

order as to costs.  
---------- 
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Approval ‘in principle’ would mean that the 

concerned authority (State Government) has 
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happen, even though it has not happened 

before. (Para 32, 34, 38 & 39)   
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to be appointed on or before January 1, 

1999, whereas, the Regulations 2013 
would apply to the employees appointed 
on and after January 1, 1999 and before 

April 1, 2005 - Both the Regulations 
operate in different fields and cater to 
separate class of employees insofar 

entitled to distinct and different retiral 
Schemes, therefore, Regulation 47 would 
not be an impediment in implementing 
the Pension Scheme. (Para 41) 
 
D. Entering into the domain of framing and 
implementing ‘condition of service’ by 
thrusting upon the employees NPS Scheme 

which was not proposed by the Board was 
beyond the authority and jurisdiction of 
State Government. (Para 48) 
 
E. The State Government has been 
conferred power u/s 26-M to issue 
directions on ‘question of policy’ in the 

discharge of its functions and not with 
regard to conditions of service. (Para 46, 
49 & 50) 
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(Delivered by Hon’ble Suneet Kumar, J.) 
 

 1.  Heard Sri Tarun Agrawal, Sri 

Vinayak Mithal, learned counsels for the 

petitioner, Sri Suresh C. Dwivedi, learned 

counsel for the second to tenth respondent, Sri 

Anuruddh Charan Mishra, learned Additional 

Chief Standing Counsel and Sri Jagdish Singh 

Bundela, learned Standing Counsel for the 

first respondent.  

  
 2.  The State Agricultural Produce 

Markets Board (for short ''the Board'), a body 

corporate having perpetual succession and a 

common seal and may sue or be sued by the 

said name and acquire, hold and dispose of 

property and enter into contracts. The Board 

for all purposes is deemed to be a local 

authority. It came into existence, consequent 

upon the promulgation of the Uttar Pradesh 

Krishi Utpadan Mandi Act, 1964 (for short 

''Act 1964'). The employees of the Board and 

the Committees (Mandi Samiti) were 

members of a Contributory Provident Fund 

Scheme (for short ''CPF Scheme'). The 

Board desired to grant all the employees 

better retiral benefits, consequently, a 

proposal was made by the Board in its 86th 

meeting vide resolution dated 23 April 1999 

to extend pensionary benefits to the 

employees, in lieu of the existing CPF 

Scheme w.e.f. 1 January 1999.  
  
 3.  Pursuant thereof, the Board 

reminded the State Government on 31 

May 1999, requesting to expedite the 

proposal for grant of Pension/Gratuity 

Scheme to its employees. The State 

Government vide communication dated 

11 February 2000, addressed to the 
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Director of the Board, in principle, 

granted approval with certain conditions, 

including, that necessary amendments 

accordingly be carried out in the Service 

Regulations, thereafter, submit the 

Regulations to the Government with the 

approval of the Board. The Board, 

consequently, in its 91st meeting, vide 

resolution dated 18 January 2001, 

enhanced the contribution of its 

employees to the CPF Scheme from 

8.33% to 10% w.e.f. 1 January 1999. The 

increased contribution was with a view to 

fund the pension scheme which was made 

effective from 1 January 1999. The 

employees of the Board, thereafter, have 

been contributing the enhanced amount to 

the CPF Scheme.  
  
 4.  The matter, however, was kept 

pending by the State Government and 

w.e.f. 1 April 2005, the State Government 

adopted the National Pension System (for 

short ''NPS'). The existing 

Pension/Gratuity Scheme was done away 

with from the notified date. The 

Government vide communication dated 

25 May 2005, addressed to the Director of 

the Board, sought opinion of the Board as 

to whether the NPS could be made 

applicable to all the employees of the 

Board irrespective of their date of 

appointment. The Board informed the 

State Government vide communication 

dated 1 August 2005 that the employees 

have unanimously refused to accept NPS 

scheme. The Board in its 143rd meeting 

dated 24 September 2012, yet again 

resolved to extend the benefits of 

Pension/Gratuity Scheme to its employees 

at par with the employees of other 

Corporations/Development Authorities. 

Accordingly, the Board constituted a 

Committee on 10 October 2012 to study 

the proposal and give its 

recommendations. Pursuant thereof, the 

Committee recommended framing of 

Regulations for grant of pension on the 

lines prevalent in the other 

Corporations/Development Authorities. 

The Board in exercise of powers under 

Section 25-A and 26-X of Act, 1964, 

framed the U.P. Krishi Utpadan Mandi 

Samiti (Centralized) Retirement Benefit 

Regulations, 2013 (for short ''Regulations, 

2013'). The Regulation was remitted to 

the State Government for 

approval/information. The State 

Government vide communication dated 5 

December 2013 sought certain 

clarifications which was duly replied by 

the Board and again vide communication 

dated 10 October 2014 Government 

sought the opinion of the Board with 

regard to the applicability of NPS to all 

the employees in view of Government 

Order dated 28 March 2005. In response, 

the Board vide communication dated 17 

November 2014 pointed out that NPS 

cannot be made applicable uniformly, the 

employees who were recruited/appointed 

prior to 1 April 2005 from a separate 

class. NPS is applicable upon those 

employees who were recruited/appointed 

on or after 1 April 2005 or have not put in 

ten years qualifying service on the said 

date. The Board again reiterated that the 

State Government to approve the 

Regulations, 2013. The State 

Government, however, by the impugned 

order dated 8 January 2016, extended 

NPS Scheme to all the employees of the 

Board irrespective of their date of 

appointment/recruitment. The Board 

again vide communication dated 18 April 

2016 pointed out that NPS Scheme cannot 

be made applicable to the employees who 

were appointed/recruited prior to 1 April 

2005. The Board again requested the 

Government to approve the 
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Pension/Gratuity Scheme framed vide 

Regulations, 2013, which was pending 

with the Government.  

  
 5.  Aggrieved by the conduct of the 

State Government a writ petition came to 

be filed by the employees being Writ 

Petition No. 67292 of 2015, which came 

to be disposed of on 10 January 2018, 

directing the State Government to take a 

final decision in the matter. Pursuant 

thereof, the State Government vide order 

dated 16 February 2018 rejected the 

representation of the petitioners 

reiterating its earlier order that the all the 

employees of the Board, irrespective of 

their date of appointment, would be 

entitled to NPS. The Board in compliance 

issued letter dated 19 March 2018 

succumbing to the stand of the State 

Government.  
  
 6.  The petitioners are retired 

employees of the Board/Committees 

(Centralized Service), they came to be 

appointed prior to 1 April 2005, by the 

instant writ petition they are assailing the 

orders dated 8 January 2016 and 16 

February 2018 passed by the State 

Government and the consequential order 

dated 19 March 2018 passed by the 

Board, uniformly applying NPS Scheme 

to all the employees. A further prayer has 

been sought to direct the State 

Government to accord approval to the 

Regulations, 2013, implementing 

Pension/Gratuity Scheme framed by the 

Board.  
  
 7.  Learned counsel appearing for the 

petitioners submits that the Board has 

been conferred powers under Section 26-

F to appoint officers and servants as it 

considers necessary for efficient 

performance of its function on such terms 

and conditions as may be provided for in 

the Regulations made by the Board. 

Section 26-X confers powers upon the 

Board to make Regulations with the 

previous approval of the State 

Government for the administration of the 

affairs of the Board. The Regulations 

provide for the salaries, allowances and 

other conditions of service of the officers 

and other employees of the Board, and of 

officers referred to in sub-section (2) of 

Section 23.  
  
 8.  The Board in exercise of its 

powers under Section 26-X framed the 

U.P. Agricultural Produce Markets 

Committee (Centralized) Service 

Regulations, 1984. Regulation 47 

provides for retirement benefits, but 

pension was not admissible to the 

employees (Centralized Service). The 

employees were to contribute to the 

provident fund. The Board, however, in 

1999 resolved to provide Pension/Gratuity 

Scheme in lieu of CPF Scheme to its 

employees w.e.f. 1 January 1999, which 

came to be accepted and approved, in 

principle, by the State Government on 11 

February 2000, thereafter, the Board in 

exercise of power conferred under Section 

26-X framed Regulations, 2013, 

providing the benefit of Pension/Gratuity 

Scheme to its employees who came to be 

appointed/recruited after 1 January 1999 

and before 1 April 2005. NPS Scheme 

was made applicable upon the employees 

of the Board who were 

recruited/appointed on or after 1 April 

2005, subject to ten years qualifying 

service.  

  
 9.  In this back drop, it is urged by 

the learned counsel for the petitioner that 

it was not open to the State Government 

to have declined the employees of the 
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Board the Pension/Gratuity Scheme 

sought to be implemented by framing 

Regulations, 2013. The impugned order 

imposing NPS scheme on all employees 

uniformly is arbitrary without jurisdiction 

and in violation of the Government Order 

dated 28 March 2005. The Government 

Order clearly stipulates that the NPS 

scheme would be applicable on 

employees who came to be 

appointed/recruited on or after the cut of 

date provided therein i.e. 1 April 2005. 

The Pension/Gratuity Scheme would, 

however, continue to apply to the 

employees recruited/appointed prior to 

that date.  
  
 10.  It is further urged that the Board 

is an autonomous body and is not funded 

by the State Government, revenue is 

generated by the Board to finance its 

activities under Act, 1964. The salary, 

allowance and other conditions of service 

of employees are governed by the 

Regulations framed by the Board from 

time to time in exercise of powers under 

Section 26-X. The Pension/Gratuity 

Scheme sought to be made applicable to 

the employees is to be funded and 

financed by the Board from its own 

resources, therefore, it is urged that it is 

not open to the State Government to 

impose upon the employees of the Board 

a pension scheme i.e. NPS ignoring 

Regulations, 2013. The Government had 

clarified in February 2000 while 

approving the proposed Pension Scheme 

that the Government would not fund the 

Pension/Gratuity Scheme and declined to 

take any liability/burden upon itself to 

fund the pension of the employees of the 

Board.  
  
 11.  It is further urged that the 

determination and funding of 

salary/pension of the employees of the 

Board falls exclusively within the powers 

of the Board and would not fall within the 

ambit of ''question of policy'. The Board 

is bound by the directions on question of 

policy as may be given to it by the State 

Government in exercise of its power 

under Section 26-M and not on conditions 

of service. It is further urged that the 

reasons assigned for declining the 

Pension/Gratuity Scheme to the 

employees appointed prior to 1 April 

2005, is not a ''question of policy', rather, 

a statutory obligation cast upon the Board 

to determine the service conditions of its 

employees, including pension, in exercise 

of powers under Section 26-X. The 

Government lacks the power to withhold 

the Regulations, 2013, seeking to 

implement the Pension/Gratuity Scheme 

which came to be approved by the 

Government in February 2000 itself. 

Pursuant thereof, the Board proceeded by 

enhancing deduction to the CPF Scheme 

to fund the pension scheme and thereafter 

framed the Regulations implementing the 

Pension/Gratuity Scheme on the direction 

of the State Government. It is submitted 

that no further approval/permission is 

required from the State Government.  
  
 12.  Learned counsel appearing for 

the respondent-Board submits that the 

Board has resolved to provide 

Pension/Gratuity Scheme to its 

employees, to be funded from its own 

resources, accordingly, the contribution to 

the CPF Scheme was enhanced from 

8.33% to 10% w.e.f. 1 January 1999, the 

employees, thereafter, have been 

contributing the amount since then. The 

corpus to fund the Pension Scheme is 

more than sufficient. It is not in dispute 

that the Board went ahead with the 

scheme after receiving approval of the 
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State Government way back on 11 

February 2000. The Board, and not the 

Government, has been conferred powers 

under Act, 1964 to determine the service 

conditions of its employees. He further 

submits that the direction issued by the 

State Government, otherwise, cannot be 

disobeyed by the Board, but the Board 

still is awaiting the formal permission 

from the State Government with regard to 

the pending Regulations, 2013, 

implementing the Pension Scheme.  
  
 13.  Learned Standing Counsel 

appearing for the State respondent submits 

that the factual matrix inter se parties is not 

in dispute, the Board did resolve in 1999 to 

provide to its employees Pension/Gratuity 

Scheme, accordingly, the contribution to 

the CPF was enhanced. The State 

Government, in principle, granted approval 

to the Pension/Gratuity Scheme, however, 

it is urged that since pension was not 

admissible to the employees of the Board 

in view of Regulation 47 of Service 

Regulation 1984, therefore, after 

enforcement of NPS scheme w.e.f. 1 April 

2005, the State Government had taken a 

conscious decision to implement the NPS 

scheme upon all the employees of the 

Board irrespective of their date of 

appointment. Learned counsel further 

submits that the impugned order is not 

arbitrary or illegal as the scheme (NPS) 

applicable on the date of passing of the 

impugned order has been made uniformly 

applicable to all the employees of the 

Board. He, however, admits that the 

Regulations, 2013 is still pending with the 

State Government and no specific decision 

thereon has been taken, however, it is 

submitted that in view of the impugned 

order, it tantamounts that the State 

Government has disapproved the 

Regulations, 2013.  

 14.  Rival submissions fall for 

consideration.  
  
 15.  The question that arises for 

determination is as to whether the State 

Government was justified in law in 

rejecting the Pension/Gratuity Scheme 

made by the Board for its employees in 

lieu of CPF Scheme.  
  
 16.  The facts, inter se, parties are not 

in dispute. The scheme of the Act, 1964, 

provides for the constitution of a Board, 

the employees of the Board/Mandi Samiti 

constitute the Centralized Service. The 

service conditions of the employees is 

required to be made by the Board by 

framing Regulations in exercise of its 

powers conferred under Section 26-X, 

which inter alia, includes pension.  
  
 17. In exercise of its powers, 

Regulation 1984 came to be framed by 

the Board providing CPF Scheme to its 

employees which was subsequently 

sought to be modified/amended 

conferring Pension/Gratuity Scheme to its 

employees w.e.f. 1 January 1999. The 

proposal came to be accepted and 

approved by the State Government on 11 

February 2000. The State Government 

categorically stated while approving the 

proposal that it would not finance the 

pension scheme nor would the 

Government be responsible to provide the 

funds, accordingly, the State Government 

directed the Board to frame/amend the 

Regulations. Pursuant thereof, 

Regulations, 2013 came to be made, inter 

alia, providing Pension/Gratuity Scheme 

to the employees who came to be 

appointed on or after 1 January 1999 but 

before 1 April 2005. The new NPS 

scheme was made applicable to the 

employees recruited/appointed on or after 
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the said date in terms of the Government 

Order. Accordingly, Regulation 47 of 

Regulation 1984, to that extent came to be 

modified by the proposed Regulations, 

2013. The State Government by the 

impugned order has instead imposed the 

NPS scheme upon all the employees of 

the Board irrespective of the cut of date 

provided in the Government Order dated 

28 March 2005. In other words, the State 

Government rejected the Pension/Gratuity 

Scheme framed by the Board and 

approved the NPS scheme.  
  
 18.  In the aforesaid backdrop the 

issue that falls for consideration is as to 

whether the State Government in exercise 

of its powers under Act, 1964, can compel 

the Board to accept a Pension Scheme 

other than that proposed by the Board by 

framing the Regulations.  
  
 19.  It would be apposite to scan the 

provisions of Act, 1964, in order to trace 

the source of power of the Board and the 

State Government.  
  
 20.  Chapter V of Act, 1964 provides 

for External Control. Section 26-A 

provides for establishment of the Board 

by the State Government on notification 

in the Gazette. The power to appoint the 

officers and servants, including, framing 

of Regulations to determine their 

conditions of service has been conferred 

upon the Board under Chapter IV of Act, 

1964. Section 26-F is extracted:  
  
  26-F. Appointment of Officers 

and Servants.-(1) The Board may appoint 

such officers and servants as it considers 

necessary for efficient performance of its 

functions on such terms and conditions as 

may be provided for in regulations made 

by the Board.  

 21.  The constitution of the 

Centralized Service and conditions of 

employment of members of the cadre is 

provided under Section 23A and 25A 

which can be implemented by framing 

Regulations. The provisions reads thus:  
  
  23.A. Constitution of 

Centralised service and transfer of 

employees- (1) Notwithstanding anything 

contained in any other provision of this 

Act, the Board may constitute cadres of 

Secretaries and such other officers 

common to all Committees as it may deem 

fit to appoint under sub-section (2) of 

Section 23.  
  [25-A. Terms and conditions of 

employment of officers and servants of 

Committees.- Subject to rules made in 

this behalf under this Act, the terms and 

conditions of employment of the members 

of a cadre constituted under Section 23-A 

and matters relating to discipline, control 

and punishment including dismissal and 

removal of such, officers shall be 

governed by such regulations as may be 

made by the Board.]  
 

 22.  The Board has been vested with 

exclusive powers to frame Regulations 

under Section 26-X, inter alia, with regard 

to the conditions of service of its 

employees, but with the previous approval 

of the State Government. Regulation 26-X 

is extracted:  
  
  26-X. Regulations.-(1) The 

Board may, with the previous approval of 

the State Government make regulations, 

not inconsistent with this Act, and rules 

made thereunder, for the administration 

of the affairs of the Board.  
  (2) In particular, and without 

prejudice to the generality of the 

foregoing power, such regulations may 
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provide for all or any of the following 

matter, namely-  
  (a) ..............  
  (b) the powers and duties of the 

officers and other employees of the 

Board;  
  (c) the salaries and allowances 

and other conditions of service of 

officers and other employees of the 

Board and of officers referred to in sub-

section (2) of Section 23;  
  (3) Until any regulations are 

made by the Board under sub-section (1), 

any regulations which may be so made by 

it may be made by the State Government, 

and any regulations so made may be 

altered or rescinded by the Board, in 

exercise of its power under sub-section 

(1)  

  
 23.  The powers and function of the 

Board is spelled out in Section 26-L 

which reads thus:  
  
  26-L. Powers and functions of 

the Board.- (1) The Board shall, subject 

to the provisions of this Act, have the 

following functions and shall have power 

to do anything which may be necessary or 

expedient for carrying out those 

functions-  
  (i) superintendence and control 

over the working of the Market 

Committees and other affairs thereof 

including programmes undertaken by 

such Committees for the1 [construction of 

new Market yards and development of 

existing Markets and Market areas];  
  (ii) giving such direction to 

Committees in general or any Committee 

in particular with a view to ensure 

efficiency thereof;  
  (iii) any other function entrusted 

to it by this Act;  

  (iv) such other functions as 

may be entrusted to the Board by the 

State Government by notification in the 

Gazette.  
  (2) Without prejudice to the 

generality of the foregoing provision, 

such power shall include the power-  
  (i) to approve proposals of the 

new sites selected by the Committee for 

the development of Markets;  
  (ii) to supervise and guide the 

Committees in the preparation of site-

plans and estimates of construction 

programmes undertaken by the 

Committee;  
  (iii) to execute all works 

chargeable to the Board's fund;  
  (iv) to maintain accounts in 

such forms as may be prescribed and get 

the same audited in such manner as may 

be laid down in regulations of the Board;  
  (v) to publish annually at the 

close of the year, its progress report, 

balance-sheet, and statement of assets 

and liabilities and send copies to each 

member of the Board as well as to the 

Chairman of all Market Committees;  
  (vi) to make necessary 

arrangements for propaganda publicity 

on matters related to regulated marketing 

of agricultural produce;  
  (vii) to provide facilities for the 

training of officers and servants of the 

Market Committees;  
  (viii) to prepare and adopt 

budget for the ensuring year;  
  (ix) to make subventions2 [and 

loans] to Market Committees for the 

purposes of this Act on such terms and 

conditions as the Board may determine;  
  (x) to do such other things as 

may be of general interest to Market 

Committees or considered necessary for 

the efficient functioning of the Board as 
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may be specified from time to time by the 

State Government.  
 

 24.  The State Government thus, has 

been conferred power to entrust the Board 

such other function by notification in the 

Gazette [Sub-Section (1)(iv)]. Further, the 

State Government may specify to the 

Board from time to time to do such other 

things as may be of general interest of the 

Market Committees or considered 

necessary for efficient functioning of the 

Board [Sub-Section 2(x)]. On plain 

reading of Section 26-L, condition of 

service of the employees of the Board is 

not a function of the Board. In other 

words, the State Government lacks power 

and authority to reject the Pension 

Scheme (condition of service) sought to 

be implemented by the Board by making 

the Regulations, 2013, in exercise of its 

powers conferred under Section 26-X. 

The conferment of pension by the Board 

to its employees is a service condition 

which the Board is free to provide by 

making/amending the Regulations. The 

only rider cast upon the Board under 

Section 26-X is that it has to take prior 

approval of the State Government.  
  
 25.  The funding of the activities of 

the Board and the Market Committees in 

discharge of their duties/functions has 

been provided under Section 19 and 

Section 26-P which includes, utilization 

of the fund to meet the expenses towards 

salary of its officers and servants, 

including pension. Section 19 and 26-P is 

extracted:  
  
  19. Market Committee Fund 

and its utilisation-(1) There shall be 

established for each Committee, a fund to 

be called ''Market Committee Fund' to 

which shall be credited all moneys 

received by it including all loans raised 

by it, and advances and grants made to it. 
  (2) All expenditure incurred by 

the Committee in carrying out the 

purposes of this Act, shall be defrayed out 

of the said fund, and the surplus, if any, 

shall be invested in such manner as may 

be prescribed.  
  (3) Without prejudice to the 

generality of the provisions contained in 

Section 16, the Committee may utilise its 

funds for payment of all or any of the 

following -  
  (i).........  
  (ii) salaries, pensions and 

allowances including allowances for 

leave, gratuities, compassionate 

allowance, medical aid and contribution 

towards provident fund and pensions of 

the officers and servants employed by or 

for it;  
  26-P. Board's Fund.-(1) The 

Board shall have its own fund, which 

shall be deemed to be a local fund and to 

which shall be credited all moneys 

received by or on behalf of the Board, 

except the moneys required to be credited 

in the Uttar Pradesh State Marketing 

Development Fund under Section 26-PP.  
  2........................  
  (i) Payment of salary, leave 

allowance, gratuity, other allowances, 

loans and advances and provident fund 

to the officers and servants employed by 

the Board and pension and other 

contribution to the Government servants 

on deputation;  
  
 26.  On conjoint reading of the 

provision of the Act, 1964, extracted, 

hereinabove, it is explicit and 

unabmiguous that the Board has been 

vested with powers to make and regulate 

the conditions of service of its employees, 

including, pension. The salary and retiral 
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dues is to be funded by the Board from its 

own resources. The Regulations made by 

the Board would override the Regulations, 

if any, framed by the State Government in 

that regard (sub-Section (3) of Section 26-

X). The Board upon approval of the State 

Government of its proposal/resolution to 

provide Pension Scheme, in lieu of CPF 

Scheme, acted thereon by enhancing the 

contribution of its employees to the CPF 

Scheme. The Board, thereafter, framed 

Regulations, 2013, as directed by the 

State. The condition of taking previous 

approval stipulated in Section 26-X was 

complied by the Board. Nothing more 

was required to be done at the level of the 

Board except to comply the conditions 

imposed by the State Government in the 

approval order. The State Government 

was not justified, nor it was within its 

jurisdiction to have rejected outright the 

Pension/Gratuity Scheme sought to be 

made applicable to the employees of the 

Board. Such a power is not vested in the 

State Government under the provisions of 

Act, 1964.  
  
 27.  The import of the expression 

''previous approval' mandated in Section 

26-X requires to be understood in the 

context the expression is used in the 

provision. The matter fell for 

consideration by a Constitution Bench, 

the Supreme Court observed as follows in 

N. Raghavendra Rao v. Deputy 

Commissioner, South Kanara, 

Mangalore3 :  
  
  "The expression 'previous 

approval' would include a general 

approval to the variation in the conditions 

of service within certain limits, indicated 

by the Union Government. It has to be 

remembered that Article 309 the 

Constitution gives, subject to the 

provisions of the Constitution, full powers 

to a State Government to make rules. The 

proviso to Section 115(7) limits that 

power, but that limitation is removable by 

the Central Government by giving its 

previous approval.... The broad purpose 

underlying the proviso to Section 115(7) 

of the Act was to ensure that the 

conditions of service should not be 

changed except with the prior approval 

of the Central Government. In other 

words, before embarking on varying the 

conditions of service, the State 

Governments should obtain the 

concurrence of the Central 

Government." (Para 4)  
(Refer: State of Mysore and another v. 

R. Basappa and others4)  
  
 28.  In Life Insurance Corporation 

of India vs. Escorts Limited and others,5 

Supreme Court referred to the decision of 

this Court in Shakir Husain v. Chandoo 

Lal6, to explain ''permission' and 

''approval' para-62 is extracted:  
  
  "We do not propose to refer to 

any dictionary to find out the meaning of 

the word 'permission', whether the word is 

comprehensive enough to include 

subsequent permission. We will only refer 

to what Sir Shah Sulaiman, CJ. said in 

Shakir Hussain v. Chandoo Lal  
  Ordinarily the difference 

between approval and permission is that 

in the first the act holds good until 

disapproved, while in the other case, it 

does not become effective until 

permission is obtained. But permission 

subsequently obtained may all the same 

validate the previous act."  

  
 29.  The Court observed that the 

word 'prior" or "previous" may be implied 

if the contextual situation or the object 
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and design of the legislation demands it. 

The Court declined interpreting 

'permission' to mean 'permission', 

previous or subsequent, and there was no 

justification for limiting the expression 

'permission' to 'previous permission'.  
  
 30.  In U.P. Avas Evam Vikas 

Parishad and another Vs. Friends 

Coop. Housing Society Ltd. and 

another7, Supreme Court held that the 

expressions "prior approval" and 

"approval" are two different connotations 

and if the statute does not mention "prior 

approval" what is material would be only 

"approval".  

  
 31.  Similarly, in Director of 

Education and others Vs. Gajadhar 

Prasad Verma8, it was held that in the 

absence of "prior approval", would not 

have an effect with regard to the creation 

of the post, therefore, the State is not 

obliged to reimburse the salary to the 

management of the incumbent appointed 

on the post without "prior approval" of the 

Director or the competent authority under 

the Act.  
  
 32.  Learned Standing counsel has 

placed heavy reliance on the communication 

dated 11 February 2000, to emphasis that the 

State Government had granted approval ''in 

principle' and that would not satisfy the 

condition ''previous approval' mandated in 

Section 26-X. The submission taken on face 

value appears to be attractive, but on close 

analysis it lacks merit. The expression 

''previous approval' has to be read in the 

context it is used in the statutory provision. 

The only requirement mandated in Section 

26-X is that before embarking upon to make 

the Regulations, the Board is bound to take 

approval of the State Government. No 

further permission thereafter is required to be 

taken by Board from the State Government 

before implementing the Regulations. On 

perusal of the communication dated 11 

February 2000, it is explicitly evident that the 

State Government in essence or substance 

had approved the proposed Pension Scheme 

''in principle'. The State Government had 

further directed the Board to frame/amend 

the Regulations to that effect, this would 

tantamount to ''previous approval' of the 

State Government contemplated under 

Section 26-X. The expression ''in principle' 

approval used in the communication is only 

to convey to the Board that the approval is 

subject to certain conditions stipulated in the 

communication dated 11 February 2000. The 

conditions, inter alia, include, that the State 

Government would not bear the expenses nor 

fund the pension scheme; separate fund 

(Trust) would have to be earmarked by the 

Board to fund the pension scheme and 

finally, the Board was directed to make the 

Regulations to that effect to implement the 

Scheme. The Board on the conditional 

approval of the State Government framed 

Regulations, 2013, incorporating the 

conditions stipulated in the communication 

dated 11 February 2000. The State 

Government under Section 26-X was not 

required to give further approval/permission 

with regard to the implementation of the 

Regulations, but was to satisfy itself that the 

Regulations, 2013, framed by the Board 

incorporated the conditions stipulated by the 

State Government in the communication 

granting approval. Further, to ensure that the 

Regulation framed by the Board did not 

violate any provisions of Act, 1964.  
  
 33.  The expression ''in principle' 

approval would include a general 

approval to the proposal seeking to 

implement the Pension/Gratuity Scheme 

within certain limits, indicated by the 

State Government. But the limitation is 
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removal by the State Government by 

giving previous approval.  
  
 34.  Approval ''in principle' would 

mean that the concerned authority (State 

Government) has agreed to the proposal 

without getting into the details of other 

required statutory/legal compliances. If 

something is possible ''in principle' there 

is no reason why it should not happen, 

even though it has not happened before. 
 

 35.  The communication dated 11 

February 2000 is extracted:  
  
 **izs"kd  
  ds'ko nsfljktq  
  lfpo]  
  mRrj izns'k] 'kkluA  
 lsok esa]  
  funs'kd]  
  e.Mh ifj"kn]  
  mRrj izns'k] y[kuÅA  
 df̀"k vuqHkkx&5 @ y[kuÅ fnukad%& 11-

02-2000  
isa'ku ;kstuk ds laca/k esa e.Mh ifj"kn }kjk 

miyC/k djk;s x;s izLrko ij lE;d 

fopkjksijkUr 'kklu }kjk e.Mh ifj"kn ,oa e.Mh 

lfefr;ksa ds deZpkfj;ksa dks isa'ku lqfo/kk vuqeU; 

fd;s tkus gsrq fuEu 'krksaZ ,oa izkfo/kkuksa ds 

vUrZxr fl)kUrr% Lohdf̀r iznku dj nh x;h 

gS%&  fo"k;%& e.Mh ifj"kn ,oa e.Mh lfefr;ksa 

ds deZpkfj;ksa ds fy;s lh0ih0,Q0 ;kstuk ds 

v/khu isa'ku dh lqfo/kk iznku fd;k tkukA  
 egksn;]  
  mi;qZDr fo"k;d vkids i= la[;k& 

ifj"kn&ys[kk@isa'ku@99&721 fnukad 31 ebZ] 

1999 ds lUnHkZ esa eq>s ;g dgus dk funsZ'k gqvk 

gSA fd isa'ku ;kstuk ds laca/k esa e.Mh ifj"kn 

}kjk miyC/k djk;s x;s izLrko ij lE;d 

fopkjksijkUr 'kklu }kjk e.Mh ifj"kn ,oa e.Mh 

lfefr;ksa ds deZpkfj;ksa dks isa'ku lqfo/kk vuqeU; 

fd;s tkus gsrq fuEu 'krksaZ ,oa izkfo/kkuksa ds 

vUrZxr fl)kUrr% Lohd`fr iznku dj nh x;h 

gS%&  

  1- mDr ;kstuk ykxw djus ds iwoZ 

dsUnz ljdkj ds Je eU=ky; ds bEIykbt 

izksohMsaV Q.M ds fu;eksa dk v/;;u dj mlds 

vuqlkj dk;Zokgh fd;s tkus ij fopkj fd;k 

tk;sxkA rFkk fu;eksa ds vUrxZr deZpkfj;ksa ls 

isa'ku ;kstuk xzg.k djus vFkok u xzg.k djus 

ds fodYi ij Li"V lgefr yh tk;sxhA blds 

fy, Je foHkkx ls ijke'kZ izkIr dj ;kstuk 

rS;kj djus dh dk;Zokgh dh tk;sxhA  
  2- isa'ku ;kstuk dk fdz;kUo;u jkT; 

ljdkj ds deZpkfj;ksa dks fn;s tkus okyh isa'ku 

O;oLFkk ls fHkUu gksxhA rFkk bldks lh0ih0,Q0 

ij vk/kkfjr vyx VªLV ds :i esa lapkfyr 

fd;k tk;sxkA isa'ku ;kstuk isa'ku Q.M dh 

fLFkfr ij gh vk/kkfjr gksxhA rFkk bl en esa 

tek dh x;h /kujkf'k dks fdlh vU; en esa 

[kpZ ugha fd;k tk ldsxkA  
  3- bl ;kstuk ds fy;s lh0ih0,Q0 

Q.M esa 'kklu }kjk ;k e.Mh ifj"kn }kjk dksbZ 

/kujkf'k ns; ugha gksxhA ;fn fdlh le; fdUgh 

dkj.kksa ls isa'ku gsrq Q.M dh /kujkf'k vuqiyC/k 

gksus ds dkj.k isa'ku ;kstuk cUn gks tkrh gS rks 

bld fy;s 'kklu ;k e.Mh ifj"kn dk dksbZ 

mRrjnkf;Ro ugha gksxkA  
  4- Q.M dk lapkyu VªLV ,oa FkMZ 

ikVhZ isa'ku Q.M eSustj ds lkFk dh x;h 

O;oLFkk ds vuqlkj lHkh vkfFkZd ,oa foRrh; 

igyqvksa dks ns[krs gq;s vius iw.kZ mRrjnkf;Ro 

ij dh tk;sxhA Q.M ds VªLV esa 'krksZa dk 

vuqikyu djus gsrq e.Mh ifj"kn esa rSukr foRr 

fu;a=d dk mRrjnkf;Ro gksxk vkSj VªLV esa mPp 

Lrj ds vf/kdkfj;ksa dks lnL; ukfer fd;k 

tk;sxkA ftlls fd VªLV lqpk: :i ls 

lapkfyr gks ldsA  
  5- pwWfd e.Mh ifj"kn ,oa e.Mh 

lfefr;ksa dh lsok fu;ekofy;ksa esa deZpkfj;ksa dks 

isa'ku dh lqfo/kk vuqeU; u fd;s tkus dh 

O;oLFkk gS] bl fy;s bu lsok fu;ekofy;ksa esa 

bl vk'k; dk la'kks/ku Hkh fd;k tkuk gksxkA 

blds fy;s lE;d izLrko funs'kd] e.Mh ifj"kn 

miyC/k djk;saxsA  
  dì;k rnuqlkj vko';d dk;Zokgh 

lqfuf'pr djkus dk d"V djsA  
      Hkonh;]  
 g0 v0  
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 ¼ds'ko nsfljkt½  
 lfpoA**  
[From,  
 Keshav Desiraju  
 Secretary,  
 Government of Uttar Pradesh  
 To,  
 The Director,  
 Mandi Parishad,  
 Government of Uttar Pradesh, 

Lucknow.  
 Krishi Anubhag-5 /Lucknow: Date:- 

11.02.2000  
 Subject: Extending pension facility to 

the employees of the Mandi Parishad and 

Mandi Samitis under the CPF Scheme.  
 Sir,  
 With regard to your letter no. - 

Parishad-Lekha/Pension/99-721 dated 

May 31st, 1999 on the afore-mentioned 

subject, I am directed to say that after due 

consideration of the proposal made 

available by Mandi Parishad for grant of 

the pension facility to the employees of 

Mandi Parishad and Mandi Samiti, 

approval in principle has been accorded 

by the government with the following 

terms and conditions: -  
 1. Before the implementation of the 

aforesaid scheme, the rules of the 

Employees Provident Fund shall be 

studied and action shall be taken 

accordingly, and as per rules, consent of 

the employees in clear terms shall be 

taken for opting the pension scheme or 

not opting it. For this purpose, the 

process to prepare the scheme shall be 

initiated after consultation with labour 

department.  
 2. The pension scheme, in respect of 

implementation, shall be different from 

the pension scheme of the state 

government employees, and it shall be 

operated as a separate trust based on the 

CPF. The pension scheme is based only 

on the status of the fund, and the amount 

deposited under this head shall not be 

spent for any other head.  
 3. No amount shall be payable in the 

C.P.F. fund for this scheme by the 

Government or the Mandi Parishad. If the 

pension scheme comes to be discontinued 

at any point of time due to unavailability 

of amount in the pension fund, the 

Government or Mandi Parishad shall not 

be responsible for the same.  
 4. The fund shall be regulated with 

with absolute liabilities, keeping in view 

all financial and economical aspects as 

per arrangements made with the Trust 

and the Third Party Pension Fund 

Manager. For complying with terms and 

conditions of the trust of the Fund, the 

Finance Controller shall be responsible 

and high level officers shall be nominated 

as members to run the Trust in a smooth 

manner.  
 5. In the service rules of the Mandi 

Parishad and Mandi Samitis, since there 

is a provision of pension facility not to be 

admissible to its employees, amendment 

in this respect shall have to be effected in 

these service rules. For this purpose a 

proposal shall be made available by the 

Director, Mandi Parishad.  
 Necessary action may please be 

ensured accordingly.  
      Sincerely 

yours  
 Signature illegible  
 (Keshav Desiraj)  
 Secretary]  
 (English translation by the Court)  
  
 36.  On perusal of the 

communication, in particular the opening 

paragraph read with para (5) and the last 

sentence it is evident that the State 

Government approved the proposal of the 

Board in essence/ or substance to 
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implement the Pension Scheme. Further, 

directed the Board to amend the 

Regulations incorporating the Scheme and 

proceed accordingly. The condition of 

service, including, pension could be made 

either by amending the existing 

Regulations or by framing separate 

Regulation, for which the State 

Government had given green signal to the 

Board by approving the Pension Scheme.  
  
 37.  In the counter affidavit, it is not 

the case of the State respondents that 

previous approval was not granted to the 

Board approving the Pension Scheme, 

rather the State admits in para 15 and 16 

that the Board acted upon after previous 

approval of the State Government. Para 

15 and 16 of the counter affidavit reads 

thus:  
 

  "15. That the contents of 

paragraphs 29 and 30 of the writ petition 

need no reply being matter of record. 

However, it is submitted that the State 

Government vide letter dated 11.2.2000 

granted in principle approval of the resolution 

of the board for providing pensionary benefits 

to the employees.  
  16. That the contents of paragraphs 

31, 32 and 33 of the writ petition need no 

reply being matter of record. It is submitted 

that vide letter of the State Government dated 

11.2.2000, the Director, Raj Krishi Utpadan 

Mandi, was directed to made available 

proposal in respect of amendment in service 

Rules and in reply thereto the Director, Mandi 

Parishad send proposal dated 6.9.2000 with 

recommendation to grant pensionary benefits 

to the officers and employees of Mandi 

Parishad/ Mandi Samiti as available to the 

Government Employees of State of U.P."  
  
 38.  In Union of India and others 

Versus Harananda and others, 2019 

SCC Online SC 126, the short question 

posed for consideration before the 

Supreme Court was, whether in the facts 

and circumstances of the case, the High 

Court has committed any error in treating 

and/or considering the Office 

Memorandum (OM) dated 8 May 2003 of 

the Department of Personnel and Training 

(Cadre Review Division) [for short 

''DoPT'], Government of India as ''in 

principle' decision for constitution of the 

Railway Protection Force (for short 

''RPF') as an Organized Group "A" 

Central Service. The Court rejected the 

contention of the appellants that the OM 

cannot be said to be ''in principle' 

approval granted by the DoPT to 

constitute the RPF as an Organized Group 

"A" Central Service. Merely because the 

''in principle' decision was conditional and 

was to be placed before the Cadre Review 

Committee, it cannot be said that the ''in 

principle' decision contained in the OM 

was subject to further approval and/or no 

''in principle' decision was taken.  
  
 39.  In the given facts of the instant 

case, it is admitted by the respondent 

State that ''in principle' approval to the 

Pension Scheme was granted. In view, 

thereof, and on reading Section 26-X, the 

Board was not required to take further 

approval. The State Government only had 

to ensure that the board while framing the 

Regulations implementing the Pension 

Scheme had complied the condition 

stipulated by the State Government in the 

approval order and that the Regulations 

was in consonance with the provisions of 

Act, 1964.  

  
 40.  The mandatory requirement of 

Section 26-X to frame Regulations to 

implement the Pension Scheme stood 

complied. No further approval/permission 
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was required from the State Government 

under the Act, 1964. The impugned order 

passed by the State Government does not 

state that any of the conditions stipulated 

in the communication dated 11 February 

2000 was flouted by the Board while 

framing Regulations, 2013. The 

contention of the learned Standing 

Counsel lacks merit, accordingly, 

unacceptable.  
  
 41.  It is further urged on behalf of the 

State that Regulation 47 of Regulations, 

1984, would be an impediment in the 

implementation of the Pension/Gratuity 

Scheme sought to be implemented by the 

Board. Regulation 47 clearly stipulates that 

the employees of the Board are not entitled to 

pension but to Contributory Provident Fund. 

Though this is not a reason assigned in the 

impugned order. However, the contention 

lacks merit. Regulations, 1984, is distinct 

from Regulations, 2013. Regulations, 1984 

would apply to the employees that came to 

be appointed on or before 1 January 1999, 

whereas, the Regulations, 2013 would apply 

to the employees appointed on and after 1 

January 1999 and before 1 April 2005. Both 

the Regulations operate in different fields 

and cater to separate class of employees 

insofar entitled to distinct and different retiral 

Schemes, therefore, Regulation 47 would not 

be an impediment in implementing the 

Pension Scheme. The contention is 

untenable, accordingly, rejected.  
  
 42.  A similar challenge came to be 

raised by the employees of the U.P. Avas 

Evam Vikas Parishad (for short the 

''Parishad') in State of Uttar Pradesh 

versus Preetam Singh and others9, 

assailing the order of the State 

Government disapproving the 

Pension/Gratuity Scheme sought to be 

implemented by the Parishad. The 

Parishad a corporate body created under 

the Uttar Pradesh Avas Evam Vikas 

Parishad Adhiniyam, 1965 (for short '' the 

Act'), a proposal was made, to extend 

pensionery benefits to the employees of 

the Parishad, in place of the existing 

Contributory Provident Fund (CPF) 

Scheme. The Parishad upon conditional 

approval from the State Government 

proceeded to implement the 

Pension/Gratuity Scheme in lieu of the 

existing CPF Scheme. The State 

Government in the approval order 

clarified that the State Government would 

not bear the expenses nor the pension 

fund should create any financial liability 

on the State Government.  
  
 43.  All of a sudden, the State 

Government withdrew its approval 

altogether. The denial of the permission by 

the State Government was assailed by the 

employees of the Parishad before the High 

Court. Writ petition came to be allowed. 

The order issued by the State Government 

was expressly quashed. A writ in the nature 

of mandamus was issued to the Parishad 

requiring it to implement the 

Pension/Gratuity Scheme. Pursuant thereof, 

the Parishad implemented the 

Pension/Gratuity Scheme by issuing a 

notification. The Scheme was expressly 

extended to such employees of the Parishad, 

who were in service on 1 January 1996. The 

Pension/Gratuity Scheme in terms of the 

notification, would be applicable only till 

the introduction of the newly defined 

Contributory Fund Rules (NPS) framed by 

the State Government and was not 

applicable to the employees of the Parishad 

who had entered its service on or after 1 

April 2005.  
  
 44.  The State Government raising 

challenge to the impugned judgment of 
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the High Court took a plea that the Scheme 

could not have been formulated, and given 

effect to in absence of an express approval 

from the State Government. Reliance was 

placed on Section 2 of the Uttar Pradesh 

State Control Over Public Corporations Act, 

1975, which, inter alia, provided that every 

statutory body (by whatever name called), 

established or constituted under any Uttar 

Pradesh Act, excepting Universities 

governed by the Uttar Pradesh State 

Universities Act, 1973, shall, in the 

discharge of its functions, be guided by such 

directions on ''question of policy', as may be 

given to it by the State Government, 

notwithstanding that no such power has 

expressly been conferred on the State 

Government under the law establishing or 

constituting such statutory body.  

  
 45.  The Supreme Court upon 

examining of the provisions of Uttar 

Pradesh Avas Evam Vikas Parishad 

Adhiniyam, 1965, opined as follows:  

  
  "14..................There can be no 

doubt that it is open to the State 

Government to issue directions of 

questions of policy to all Public 

Corporations in the State of Uttar 

Pradesh, in furtherance of the mandate 

contained in Section 2(1) of the 1975 Act. 

It would however be pertinent to mention 

that the above directions could be issued 

only in respect of questions of policy 

having a nexus to the "discharge of its 

functions". Insofar as the Vikas Parishad 

is concerned, we are of the view that the 

functions of the Vikas parishad are 

relatable only to the functions stipulated 

in Section 15 of the 1965 Act."  

  
 46.  Upon perusal of the Section 15 

of the Act, stipulating the functions of the 

Board, the Court held that the ''conditions 

of service' of employees do not constitute 

the functions of the Parishad.  
  
  "16.....................The conditions 

of service of employees, in our considered 

view, do not constitute the functions of the 

Vikas Parishad, and as such, we are 

satisfied that the directions contemplated 

under Section 2(1) of the 1975 Act, do not 

extend to the directions issued by the 

State of Uttar Pradesh in the impugned 

orders dated 13.9.2005 and 12.7.2007. 

We therefore find no merit in the first 

contention advanced by the learned 

counsel for the appellant."  
  
 47.  Thereafter, the Court considered 

as to whether the Parishad was competent 

to frame Regulations, whereby, it could 

extend the Pension/Gratuity Scheme to its 

employees in lieu of CPF Scheme. 

Section 95 of the Act conferred power 

upon the Parishad to make Regulations, 

inter alia, with regard to the conditions of 

services of its officers and servants. The 

Court in para 18 held as follows:  
  
  "18...........A perusal of clause (f) 

of Section 95(1), with clause (I) of Section 

95(1) would reveal, that the Vikas 

Parishad is vested with the right to make 

regulations, so as to extend to its 

employees a scheme in the nature of 

Pension/Family Pension and Gratuity 

Scheme i.e., a scheme similar to the one 

framed by the Vikas Parishad on 

19.5.2009."  
  
 48.  In the facts of the case in hand 

upon examining the provisions of Act, 

1964, extracted in the earlier part of this 

order, it is clear that the Board is vested 

with absolute power, though, with the 

''previous approval' of the State 

Government to make Regulations 
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governing the conditions of service of its 

employees, including, pension. The 

Government in the instant case had 

granted conditional approval on 11 

February 2000 approving the proposal of 

the Board, fundamentally and in 

substance accepting the proposal in 

principle. Thereafter, the Board proceeded 

to frame the Regulations on the 

directions/approval of the State 

Government. It was, within the exclusive 

domain and power of the Board to frame 

Regulations governing the service 

conditions of its employees. Since the 

mandatory requirement contemplated 

under Section 26-X of taking previous 

approval of the State Government before 

making the Regulations was complied, in 

the circumstances, it was not open for the 

State Government to have indirectly, and 

not expressly, rejected the Regulations 

framing the Pension/Gratuity Scheme, 

which was beyond its authority and 

jurisdiction to have entered into the 

domain of framing and implementing 

''condition of service' by thrusting upon 

the employees NPS Scheme which was 

not proposed by the Board.  
  
 49.  The State Government has been 

conferred power under Section 26-M of 

Act, 1964 to issue directions on ''question 

of policy' in the discharge of its functions 

and not with regard to conditions of 

service. Section 26-M reads thus:  
  
  "26-M. Directions on question 

of policy.-(1) In the discharge of its 

functions, the Board shall be guided by 

such directions on question of policy, as 

may be given to it by the State 

Government."  
  
 50.  The conditions of service would 

not fall within the ''functions' of the Board 

as has been held in Preetam Singh 

(supra). The directions, if any, that could 

have been issued by the State Government 

was only in respect to question of policy 

having nexus to the ''discharge of its 

functions'. The impugned decision of the 

State Government rejecting the 

Pension/Gratuity Scheme would not fall 

within the ambit of ''question of policy' in 

the discharge of its function conferred on 

the Board for enforcement of the 

provision of the Act, 1964, as is explicit 

from the reading of Section 26-M. Rather, 

it was within the exclusive jurisdiction 

and authority of the Board to frame 

Regulations governing conditions of 

service, including, pension. The only rider 

being the previous approval of the State 

Government which was duly obtained. 

The reasons assigned in the impugned 

order also does not inspire confidence in 

rejecting the Pension Scheme on the 

ground that since pension was not 

admissible to the employees of the Board 

earlier, therefore, there is no occasion for 

the Board to provide Pension/Gratuity 

Scheme to all its employees after the new 

NPS scheme was implemented w.e.f. 1 

April 2005. Further, the State 

Government has not raised any objection 

with regard to the financial implication 

while implementing the proposed Pension 

Scheme or the ability and financial 

capacity of the Board to fund the 

Pension/Gratuity Scheme of its employees 

from its own resources while granting 

prior approval. It is not the case of the 

State Government that the mandate of 

Section 26-X was not complied by the 

Board. The reasons assigned in the 

impugned order is manifestly arbitrary 

and beyond the scope, power and 

authority conferred upon the State 

Government under Act, 1964. The State 

Government has not assigned any 



2018                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

plausible valid reasons, including, non 

compliance of the conditions set forth by 

it, while rejecting the Pension Scheme. 

Rather, the proposed Pension Scheme was 

accepted by the Government and 

accorded approval in February 2000, 

much before the NPS scheme was floated. 

The State Government, therefore, has 

exceeded its authority and jurisdiction 

while passing the impugned order 

rejecting the Pension/Gratuity 

Scheme/Regulations, 2013.  
  
 51.  I have perused the Government 

Order dated 28 March 2005 with the 

assistance of the learned counsel for the 

parties. The Government Order 

categorically provides that the new NPS 

scheme shall be applicable to the 

employees who came to be 

appointed/recruited on or after 1 April 

2005 and the Pension/Gratuity Scheme 

prevalent prior to the said date would 

continue to be applicable upon the 

employees appointed earlier.  
  
 52.  The relevant portion of the 

Notification issued by the Finance 

Department, Government of Uttar 

Pradesh, is extracted hereinbelow:  
  
  "The State Government, in 

consideration of its long term fiscal 

interest and following broadly the pattern 

adopted by the Central Government, has 

approved the following proposal of 

introducing a new defined contribution 

pension system in place of the existing 

defined benefit pension scheme, for new 

entrants to the service of the State 

Government and of all State controlled 

autonomous institutions and State - aided 

private educational institutions where the 

existing pension scheme is patterned on 

the scheme for Government employees 

and is funded by the consolidated fund of 

the State Government:-  

  (i) From 1st of April, 2005, the 

new defined contribution pension system 

would mandatorily apply to all new 

recruits to the service of the State 

Government and of all State controlled 

autonomous / State aided private 

educational institutions referred to above. 

However, employees covered by the 

existing pension scheme whose service 

would be of less than ten years on 1st 

April, 2005 may also voluntarily opt for 

the new pension system in place of the 

existing pension scheme.  
  (ii)xxxxxxxxx  
  (iii)xxxxxxxx  
  (iv)xxxxxxxx  
  (v)xxxxxxxxx  

  
 53.  The Board while framing the 

Regulations, 2013 had categorically 

provided that the Pension Scheme would 

apply to the employees who entered 

service on 1 January 1999 but before 1 

April 2005, which is in consonance with 

the Government Order. The State 

Government lacked authority in imposing 

service condition against the resolution of 

the Board. The impugned order, further, 

violates the Government Order dated 28 

March 2005 imposing uniform application 

of the NPS scheme to all the employees 

irrespective of their date of 

appointment/recruitment. The State 

Government would have been justified in 

not accepting that part of the Regulations 

had the Board ignored the Government 

Order and conferred the Pension/Gratuity 

Scheme to all its employees, bypassing 

the cut of date implementing the new NPS 

Scheme. The State Government in the 

same breath and on the same reasoning is 

unjustified in taking a stand directing the 

Board to implement a Scheme which is 
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violative of its own Government Order 

made applicable to all autonomous 

institutions.  

  
 54.  No illegality, infirmity or 

jurisdictional error has been pointed out 

by the learned Standing Counsel in the 

Regulations, 2013, despite repeated 

opportunity.  
  
 55.  Having due regard to the facts 

and circumstances of the case and the 

provisions of Act, 1964, the impugned 

order 8 January 2016 and 16 February 

2018 passed by the State Government and 

the consequential order dated 19 March 

2018 passed by t he Board, is set aside 

and quashed. The Board is directed to 

implement the Pension/Gratuity Scheme 

in terms of Regulations, 2013, within 

eight weeks from the date of filing of 

certified copy of this order.  
  
 56.  The writ petition is allowed.  
  
 57.  No cost.  

---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 19.08.2019 
 

BEFORE 

 
THE HON'BLE PANKAJ MITHAL, J. 

THE HON’BLE SARAL SRIVASTAVA, J. 
 

Writ A No. 13017 of 2019  
 

Radhika Prasad                        ...Petitioner 
Versus 

Registar General, High Court of Judicature at 

Allahabad & Anr.                     ...Respondents 
 
Counsel for the Petitioner: 

Sri Narendra Pratap Singh, Sri Neeraj 
Singh    

                                                    
Counsel for the Respondents: 
C.S.C., Sri Ashish Mishra  
 
A. U.P. Higher Judicial Service Rules, 
1975 - Rules 3(b)-12-Notification dated 
04.10.2012 by Ministry of Personnel 

Public Grievance of Pension - The 
Government competent to notify the age 
relaxation under Rule 12 is the Govt. of 

U.P. and not Union Government-
Notification issued by the Central 
Government providing for age relaxation 

to Ex-Serviceman is not applicable to the 
recruitment made under the aforesaid 
Rules, which refer to the Govt. of U.P. 

(Para 8)   
 
Writ Petition dismissed (E-4) 

 

(Delivered by Hon’ble Pankaj Mithal, J. 
Hon’ble Saral Srivastava, J.) 

 

 1.  Heard Sri Narendra Pratap Singh, 

learned counsel for the petitioner and Sri 

Ashish Mishra, learned counsel appearing 

for the respondents.  
  
 2.  The petitioner by means of this writ 

petition is seeking a direction to provisionally 

permit him to appear in the U.P. Higher 

Judicial Service, 2018 Part-III by giving 5 

years of age relaxation to him as an Ex-

Serviceman as is being provided to the SC, ST 

and OBC candidates.  
  
 3.  In this regard Rule 12 of the U.P. 

Higher Judicial Service Rules, 1975 is 

relevant which is reproduced herein 

below for the sake of convenience: -  
  
  "12. Age-A candidate for direct 

recruitment must have attained the age of 

35 years and must not have attained the 

age of 45 years on the first day of January 
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next following the year in which the 

notice inviting applications is published;  

 
  Provided that the upper age limit 

shall be higher by three years in case of 

candidates belonging to Scheduled Castes 

and Scheduled Tribes and such other 

categories as may be notified by the 

Government from time to time."  
  
 4.  A plain reading of the aforesaid 

Rule reveals that the maximum age limit 

for appearing in the Higher Judicial 

Service is 45 years for general category of 

candidates as on the first day of January 

next following the year in which the 

notice inviting applications is published. 

The said age limit has been relaxed by 3 

years only for SC and ST candidates.  
  
 5.  There is no notification of the 

State Government providing any age 

relaxation for any other category of 

candidates much less the Ex-Serviceman.  
  
 6.  Learned counsel for the petitioner 

submits that the Ministry of Personnel 

Public Grievance of Pension vide 

notification dated 4th October 2012 has 

provided for age relaxation for Ex-

Serviceman.  

  
 7.  The aforesaid notification is not in 

respect any service of the State 

Government. The Government competent 

to notify the age relaxation under Rule 12 

is the Government of U.P.  
  
 8.  The definition of the Government 

as provided in Rule 3(b) of the Rules 

refers to the Government of U.P., and not 

to the Union Government. Therefore, 

notification issued by the Central 

Government providing for age relaxation 

to Ex-Serviceman is not applicable to the 

recruitment made under the U.P. Higher 

Judicial Service Rules, 1975.  

 
 9.  In view of the aforesaid facts and 

circumstances, we find no merit in the 

petition and the same is dismissed.  
---------- 
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ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: ALLAHABAD 11.09.2019 
 

BEFORE 

 
THE HON'BLE MRS. SUNITA AGARWAL, J. 

THE HON’BLE SUNEET KUMAR, J. 
 

Writ A No. 23733 of 2018 alongwith 
Other Connected Cases 

 
Atul Kumar Dwivedi & Ors.   ...Petitioners 

Versus 
State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioners: 
Sri Deepak Kumar Jaiswal, Sri Ajay Singh 
Yadav, Sri Prashant Mishra, Sri Tarun 
Agrawal, Sri Venu Gopal. 
 
Counsel for the Respondents: 
C.S.C., Sri Hrithudhwaj Pratap Shahi, Sri M.M. 

Sahai, Sri Samarath Singh, Sri Sankalp Narain. 
 
A. Police Act, 1861- Sections 2, 46(2)(c), 

46(3), U.P. Sub Inspector and Inspector 
(Civil Police) Service (First Amendment) 
Rules, 2015- Rules 8, 15(a), 15(b), 15(c), 

15(d), 15(e), 15(f); Notifications dated 
17.06.2016 and 28.06.2017- Petition 
allowed while answering the following 

questions: 
 
1) Whether the Selection Board 
transgressed its authority to 
alter/substitute the eligibility criteria 

(50 % marks) mandated in Rule 15(b) 
by normalized score to non-suit, all such 



2 All.                         Atul Kumar Dwivedi & Ors. Vs State of U.P. & Ors.  2021 

candidates from the recruitment process 
who obtained 50% marks and above. 
 
2) The scope of judicial review of the 
Standardized Equitable percentile 
Method adopted by the Selection Board.   

                                                        (Para 64) 
 
B. It is the rule-making authority to 
prescribe the mode of selection and 

minimum qualification for any 
recruitment-The Courts and Tribunals 
can neither prescribe the qualifications 
nor entrench upon the powers of the 

executive so long as the rule prescribing 
the qualification are not violative of any 
provisions of the Constitution, statute 

and rules. 50% marks should not be read 
to include the normalized percentile 
score. (Para 74) 
 
C. The rule making authority upon 
prescribing the eligibility criteria, conferred 
limited power upon the Selection Board to 

determine the detailed procedure of written 
examination- Selection Board lacks inherent 
jurisdiction to entrench upon the eligibility 

criteria- It violated Rule 15(b) and exceeded 
its authority and power by applying the 
normalized score and not the raw marks to 

determine the eligibility of the candidates 
while preparing the select list. (Para 79, 92, 93, 
94 to 103) 
 
D. The word “marks” used in Sub- clause 

(b) and (e) of Rule 15, has different 
connotation- Sub- clause (b) refers to 
‘marks’ prescribed by the rule for 

eligibility purpose, whereas, Sub-clause 
(e) refers to marks/score obtained upon 
evaluation upon normalization of the 

marks referred to in Sub-clause (b) for 
the purpose of making the select list in 
the order of merit. (Para 88 & 89) 
 
E. Percentile and Percentage are two 
different concepts- The percentage score 
reflects how well the student did in the 

exam itself, the percentile score reflects 
how well he did in comparison to other 
students- Percentile rank would, therefore, 

mean percentage of scores that fall at or 
below a given score. (Para 108)   
 
F. The appropriate method to bring 
about uniformity in evaluation is left to 
the examining authorities and not 

subject to judicial review until it is 
shown that the exercise of authority was 
mala fide, violative of the statutory 

provision or the method had resulted in 
absurd results rendering the entire 
selection manifestly arbitrary. (Para 119) 
 
Petition for quashing of select list dated 

28.02.2019, derived by application of 
Standardized Equi-percentile Method. 
 
Writ Petition allowed (E-4) 
 
Precedent followed: - 
 
1. P.U. Joshi & ors. Vs Accountant General, 
Allahabad & ors., (2003) 2 SCC 632 (Para 75) 

2. Chandigarh Admin. Vs Usha Kheterpal Waie 
& ors., (2011) 9 SCC 645 (Para 76) 

3. Mahinder Kumar & ors. Vs High Court of M.P., 

(2013) 11 SCC 87 (Para 32, 35, 45, 48, 80) 

4. Sanjay Singh & anr. Vs P.S.C., Allahabad & 
anr., (2007) 3 SCC 720 (Para 17, 18, 51, 90, 

91, 112, 115, 116) 

5. Umesh Chandra Shukla Vs UOI & ors., 
(1985) 3 SCC 721 (Para 58, 94, 100) 

6. Durgacharan Misra Vs St. of Orissa & ors., 
(1987) AIR 2267 (Para 97) 

7. Ramachandra Iyer & ors. Vs UOI & ors., 
(1984) 2 SCC 141 (Para 98) 

8. B.S. Yadav & ors. Vs St. of Haryana & ors., 
(1981) AIR 561 (Para 99) 

9. Dr. Krushna Chandra Sahu & ors. Vs St. of 

Orissa & ors., AIR 1996 SC 352 (Para 58, 101) 

10. Sant Ram Vs St. of Raj., AIR 1967 SC 1910 
(Para 102) 

11. Sunil Kumar & ors. Vs B.P.S.C. & ors., 
(2016) 2 SCC 495 (Para 45, 51, 115) 
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12. St. of Kerala Vs Kumari T.P. Roshana & 
anr., (1979) 1 SCC 572 (Para 20) 

13. Sarita Naushad Vs R.P.S.C., (2009) SCC 
Online Raj. 4616 (Para 30) 

14. Rajasthan P.S.C. Vs Balveer Singh Jat & 

ors., (2015) 13 SCC 620 (Para 31) 

15. U.P.S.C. Vs S. Thiagarjan & ors., (2007) 9 
SCC 548 (Para 37, 53) 

16. St. of M.P. Vs Sanjay Kumar Pathak & ors., 
(2008) 1 SCC 456 (Para 37, 53) 

17. Disha Panchal & ors. Vs UOI, The 
Secretary & ors., AIR 2018 SC 2824 (Para 45) 

18. Paradise Printers & ors. Vs UT of 
Chandigarh & anr., AIR 1988 SC 354 (Para 50) 

19. D. Saibaba Vs BCI & anr., (2003) 6 SCC 

186 (Para 50) 

20. Tirath Singh Vs Bachittar Singh & ors., AIR 
1995 SC 830 (Para 50) 

21. Rakesh Wadhawan & ors. Vs Jagdamba 
Industrial Corpn. & ors, (2002) 5 SCC 440 
(Para 50) 

22. Rutvj Waze & anr. Vs UOI & ors., (2015) 
SCC Online (MP) 3482 (Para 51) 

23. Man Singh Vs Commissioner, Garhwal 

Mandal Pauri & ors, (2009) 11 SCC 448 (Para 
54) 

24. Motilal Padampat Sugar Mills Vs St. of 

U.P., (1979) 3 SCC 409 (Para 59) 

25. Veerendra Kumar Gautam & ors Vs Karuna 
Nidhan Upadhayay, (2016) 4 SCC 18 (Para 60) 

26. Karuna Nidhan Upadhya & anr Vs St. of 

U.P. & ors., (2012) (5) ADJ 182 (Para 60) 

27. Raj Kumar & ors. Vs. Shakti Raj & ors., 
(1997) 9 SCC 527 (Para 121) 

Precedent distinguished: - 
 
1. K.H. Siraj Vs High Court of Kerala & ors., 

(2006) 6 SCC 395 (Para 52) 

2. D. Saroj Kumari Vs R. Helen Thilakom & 
ors., (2017) 9 SCC 478 (Para 52, 120) 

3. Ashok Kumar & anr. Vs St. of U.P. & ors., 
(2017) 4 SCC 357 (Para 52) 

4. UOI & ors.Vs.C. Girija & ors., (2019) SCC 
Online SC 187 (Para 52) 

(Delivered by Hon’ble Mrs. Sunita 

Agarwal, J. & Hon’ble Suneet Kumar, J.) 
 

 1.  Heard Sri Radha Kant Ojha 

Senior Advocate assisted by Sri Shivendu 

Ojha, Sri Ashok Khare Senior Advocate 

assisted by Sri Siddharth Khare, Sri 

Shashi Nandan Senior Advocate assisted 

by Sri Udayan Nandan, Sri Tarun 

Agrawal, Sri Satyendra Tripathi and Ms. 

Shreya Gupta, learned counsels for the 

petitioners at length. All other counsels 

appearing for the petitioners in the writ 

petitions tagged with this bunch have 

adopted the arguments extended by the 

above noted counsels. 
  
 2.  Sri Manish Goyal learned 

Additional Advocate General assisted by 

Sri Vikram Bahadur Yadav learned 

Standing Counsel has been heard on 

behalf of the State-respondents and the 

U.P. Police Recruitment and Promotion 

Board1. Sri Sankalp Narain learned 

Advocate has extended his arguments on 

behalf of the selected candidates, private-

respondent Nos.4 to 23, in the leading 

writ petition. 
  
 3.  These writ petitions have been 

filed by the candidates who had obtained 

50% marks in each section/subject in the 

online written examination held in 

multiple shifts between 12.12.2017 and 

23.12.2017. The facts relevant to 

appreciate the controversy at hands are 

that a notification dated 17.06.2016 was 

issued by the third respondent namely the 

Additional Secretary (Recruitment), Uttar 

Pradesh Police Recruitment & Promotion 
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Board, Lucknow (Selection Board) 

advertising 2707 posts of Sub Inspector 

(Civil Police), Platoon Commander 

P.A.C. and Fire Brigade Second Officer 

in the pay scale/pay band/9300-34800 and 

grade pay Rs. 4200. The recruitment was 

to be made on the basis of online written 

examination of one question paper (total 

400 marks) comprising of four 

sections/subjects of 100 marks each, 

named as:- 

 

Sl No. Subjects Maximum 

marks 

1. General 

Hindi 
100 marks 

2. Basic 

Law/Constit

ution/Gener

al 

Knowledge 

100 marks 

3. Numerical 

and Mental 

Ability Test 

100 marks 

4. Mental 

Aptitude 

Test/I.Q. 

Test/Reason

ing. 

100 marks 

  
 4.  Before conducting the written 

examination, in order to provide method 

and modalities of the selection process, a 

notification dated 28.06.2017 was issued 

by the Selection Board in continuation of 

the advertisement notification dated 

17.06.2016. The aforesaid notification 

provides that online applications were 

invited for filling up total 2707 vacancies 

of Sub Inspector, Civil Police (Male and 

Female), Platoon Commander and Fire 

Service Second Officer whereunder total 

6,30,926 applications had been received. 

Looking at the huge number of applicants, the 

Board had resolved to hold written 

examination in multiple shifts which would 

require preparation of different sets of 

examination papers. As there was possibility 

of variation in the difficulty level of the 

questions papers, it had decided that for 

preparation of merit list of successful 

candidates, the marks obtained by the 

candidate papers/subjects wise would be 

normalized by using "Standardized Equi-

percentile Method" in the same line as 

adopted in M.A.H, M.B.A/M.M.S, C.E.T 

2015 examination. The notification further 

states that the questions papers would be of 

160 multiple choice questions carrying total 

400 marks. Each section/subject comprised of 

40 questions carrying maximum 100 marks; 

2.50 marks allocated for each right answer. 

There was no negative marking for the wrong 

answer. It was further notified that the 

candidates who failed to obtain 50% marks in 

each subject would not be eligible for 

recruitment. 
  
 5.  The recruitment to the posts in 

question is governed by the U.P. Sub 

Inspector and Inspector (Civil Police) 

Service (First Amendment) Rules' 20152, 

whereunder Rule 15 provides for detail 

procedure for direct recruitment to the post 

of Sub Inspector. The said rules have been 

framed in exercise of powers under clause 

(c) of sub-section (2) of Section 46 read 

with sub-section (3) of the said section and 

Section 2 of the Police Act' 1861 by the 

Governor to regulate the selection, 

promotion, training, appointment and other 

service conditions such as seniority and 

confirmation etc. of Sub Inspectors and 

Inspectors of Civil Police in U.P. Police 

Force notified on August 19, 2015 and had 

been amended with effect from the 3rd 

December, 2015, the date of publication of 

the First amendment Rules' 2015. 
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 6.  On the factual aspects of the 

selection, it is contended by the learned 

Advocates for the petitioners that total 

approx 11000 and odd candidates were 

called to participate in the "Physical 

Standard Test" and "Physical Efficiency 

Test" as per Rule 15 (c) and 15 (d) of the 

Recruitment Rues. They include all those 

candidates who had obtained 50% or 

more marks (Raw marks or actual marks) 

in the written examination and also those 

who had obtained 50% or more marks as 

per "normalized score", (the marks 

calculated by the Selection Board by 

using "Standardized Equi-percentile 

Method"). All the petitioners herein stated 

to have cleared both the subsequent stages 

of recruitment of "Physical Standard Test" 

as per clause (c) of Rule' 15 and Physical 

Efficiency Test {(as per Rule 15 (d)} and 

had obtained 50% or more than the 

actual/raw marks in each subject of the 

question paper. It was further stated that 

they had been excluded from the final 

select list i.e. inter-se merit list of the 

candidates selected for appointment 

prepared under Rule 15 (e) of the 

Recruitment Rules, on the ground that 

they obtained less than 50% "normalized 

score" derived by using Standardized 

Equi-percentile Method. 

  
 7.  As per the "Statistics" provided 

by both the counsels for the petitioners 

and the selection Board, out of total 

11,741 candidates notified to participate 

in the subsequent stages of selection i.e. 

"scrutiny of document and Physical 

Standard Test" and "Physical Efficiency 

Test", 5461 candidates were those who 

had obtained 50% of actual/raw marks in 

the written examination and 5713 

candidates were those who obtained 50% 

"normalized score". Total 8877 candidates 

had qualified all the stages, which 

included 4334 candidates who obtained 

50% or more actual/raw marks and 4543 

candidates who obtained 50% or more 

normalized score. Out of 4543 candidates 

who had obtained 50% normalized score, 

3457 candidates had been selected and 

sent for training. We are also informed 

that all selected candidates are under 

going training and as on date no-one has 

been appointed. 
  
 8.  The notification declaring final 

result was displayed on 28.02.2019 on the 

website of the Board which comprised of 

8 lists, detail of which is enumerated as 

under:- 
 

  "(i) List 1- List of 2181 selected 

candidates for the post of Sub Inspector 

(Civil Police), Platoon Commander PAC 

and Fireman Second Officer. 
  (ii) List 2- A joint merit list of 

2181 selected candidates for Sub 

Inspector (Police), Platoon Commander 

PAC and Fireman Second Officer. 
  (iii) List 3- A joint merit list of 

2181 selected candidates for Sub 

Inspector (Civil Police), Platoon 

Commander PAC and Fireman - Second 

Officer categories. 
  (iv) List 4- A list of 1943 

candidates selected for Sub Inspector 

(Civil Police). 
  (v) List 5 - 162 candidate 

selected for Platoon Commander PAC. 
  (vi) List 6- List of 76 officers 

selected for Fireman second officer. 
  (vii) List 7- List of non selected 

candidates. 
  (viii) List 8 - List of candidates 

declared unsuccessful in the written 

examination." 
  
 9.  The petitioners herein have been 

included in the List 8 i.e. the list of 
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candidates who had been declared 

unsuccessful in the written examination. 

At that stage, writ petitions were filed by 

the candidates who had been placed in the 

List 8 seeking for quashing of the said list 

as also the notification dated 28.06.2017 

issued by the Selection Board notifying 

that the Selection Board shall adopt 

normalization procedure in preparation of 

the merit list. In some of the writ petitions 

in this bunch, the entire final select list 

dated 28.02.2019 is also subject matter of 

challenge. 
  
 10.  The leading Writ Petition 

No.23733 of 2018 was, however, filed in 

the month of October 2018 before 

declaration of the final result wherein the 

grievances of the petitioners initially was 

that the Selection Board had wrongly 

applied the normalization process i.e. 

Standardized Equi-percentile Method by 

issuing call letters to all those candidates 

who had not obtained 50% or more 

(Raw/Actual score) in each four subjects 

and scored 50% (normalized marks 

derived by applying Standardized Equi-

percentile Method) to appear in the 

"Physical Standard/Efficiency Test" held 

in the month of June and July 2018. 
  
 11.  It appears that some of the 

petitioners before the Lucknow Bench 

had approached the Supreme Court in 

(Manish Kumar Yadav Vs. State of 

U.P. & others)3 challenging the order of 

the Division Bench dated 27.05.2019 

leaving it open for the Selection Board to 

proceed with the appointment as per the 

final select list dated 28.02.2019, subject 

to the condition that the selected 

candidates shall not claim any lien or 

right over the appointment and their 

appointment shall be subject to the final 

outcome of the pending writ petition, 

wherein the following order dated 

12.06.2019 was passed:- 
  
  "We do not find any cogent 

grounds to interfere with the order of the 

Division Bench impugned. The selected 

candidates have given an undertaking 

that they shall not claim any lien or right 

over the appointments which shall be 

subject to the result of the writ petition. 

The special leave petition is not 

entertained. 
  We, however, request the Chief 

Justice of the High Court to constitute a 

special Division Bench to expeditiously 

hear the writ petition on day-to-day basis 

without granting unnecessary 

adjournments and to dispose of the writ 

petition as expeditiously as possible 

preferably within thirty days form the date 

of constitution of the Bench. 
  The special leave petition and 

pending applications are accordingly 

disposed of." 

  
 12.  In pursuance of the said order, on the 

application moved by the learned Advocates 

appearing for the petitioners dated 07.07.2019, 

this Special Division Bench has been constituted 

by Hon'ble the Chief Justice by the order dated 

15.07.2019. The matter was placed before this 

Bench on 02.08.2019 with the office report 

dated 01.08.2019 alongwith all connected writ 

petitions pending at Allahabad High Court. The 

arguments of learned Advocates for the 

petitioners commenced on the said date i.e. on 

02.08.2019 itself, but could not be concluded 

and as such the matter was fixed for 06.08.2019 

in the additional cause list. Further hearing was 

resumed on 19.08.2019 and continued on day-

to-day basis uptil 22.08.2019. 

  
 13.  The arguments of learned 

Additional Advocate General was heard 

and concluded on 26.08.2019 and the 
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counsel for the private respondent 

commenced his arguments on that date 

itself. The matter was posted on 

28.08.2019 for further hearing, but could 

not be taken uptill 04.09.2019 because of 

the strike observed by the lawyers of this 

Court. The arguments of Sri Sankalp 

Narain learned Advocate for the private-

respondent concluded today. No other 

counsel had appeared on behalf of the 

private-respondents in any of the 

connected matters. 
  
 14.  To summarise the arguments of 

the learned counsels for both sides, Sri 

R.K. Ojha learned Senior Advocate 

appearing for the petitioners submits that 

the process of normalization adopted by 

the respondents for preparation of the 

eligibility list is not contemplated in the 

Recruitment Rules. Even the Selection 

Board while issuing notification dated 

17.06.2016 in Clause 4.1 and 4.2 

thereunder under provided that selection 

would be made on the criteria of 50% 

marks being the qualifying marks in the 

written examination and select list calling 

the candidates for participation in the 

process of scrutiny of documents and 

Physical Standard test would be drawn on 

the said criteria. 
  
 15.  In the notification dated 

28.06.2017 (which was issued in Hindi), 

it was categorically provided that the 

candidates who did not attain 50% marks 

would be disqualified and would not be 

treated as eligible candidates. In 

paragraph no.'4' of the said notification it 

was provided that normalisation of the 

total marks obtained by the candidates 

taking the question paper as one unit 

would be made by applying Equi 

Percentile method for the purpose of 

drawing inter-se merit of the selected 

candidates. The Selection Board had 

committed illegality in drawing the final 

merit list by exclusion of all those 

candidates who did not attain 50% 

normalized marks (by applying the Equi-

percentile Method) in each subject though 

they attained 50% actual/raw marks in 

each four subjects of the question paper 

for written examination and, thus, were 

qualified to be included in the list of 

eligible candidates for participation in the 

further stage of "Physical test and scrutiny 

of document" as per the Rule 15 (c) of the 

Recruitment Rules. The criteria of 

selection had been changed during the 

course of the selection process which was 

not permissible in view of the settled legal 

proposition that rules of the game cannot 

be changed during mid of the game. 

  
 16.  Sri Ashok Khare learned Senior 

Advocate for the petitioners adding to the 

above contentions submits that minimum 

qualifying marks has been provided in the 

statute. The Equi-percentile Method only 

denotes inter-se ranking of the candidates 

and cannot be confused with the 

"qualifying marks" to be attained by a 

candidate for being included within the 

zone of consideration. The question paper 

consisted of multiple-choice questions to 

be evaluated by the computerized scanner. 

There was no examiner variability nor 

there was any optional paper in the main 

written examination. The syllabus 

displayed by the Board on its Website 

appended as Schedule-I to the 

advertisement notification dated 

17.06.2016 was uniform for preparation 

of the question papers comprising of all 

compulsory subjects. The question papers 

were set up from the various topics 

provided in the common syllabus for the 

subject Hindi, Legal/General Knowledge, 

Numerical/Mental Ability, I.Q and 
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reasoning. There was, therefore, no 

possibility of variation in the difficulty 

level of the question papers and, even if 

this was so, moderation of question 

papers itself was required to be done by 

the Selection Board. Looking to the 

pattern of examination which was Online 

test of multiple-choice questions, it cannot 

be said that the candidates of different 

batches were required to undertake the 

examination at different difficulty levels. 

In-fact the syllabus of the examination 

provided by the Selection Board sets 

common difficulty level of the questions 

from the entire syllabus uniformly for all 

candidates of different batches. 
  
 17.  Placing three different sets of 

questions papers filed with the 

Compilation provided by the learned 

Senior Advocate, it is contended that 

there was no justification for adoption of 

normalization process (Equi-percentile 

Method) for preparation of list of "eligible 

candidates". The method adopted by the 

Selection Board was contrary to the 

Recruitment Rules which provides the 

entire scheme for evaluation of the 

question papers of written examination 

for the purpose of preparation of the merit 

list. Reliance has been placed upon the 

judgement of the Supreme Court in 

Sanjay Singh and another. Vs. U.P. 

Public Service Commission, Allahabad 

and another4, to submit that the "scaling 

system" adopted by the Selection Board 

by normalization of actual/raw marks 

obtained by the candidates in the written 

examination was not permitted being 

contrary to scheme of the Recruitment 

Rules. 
  
 18.  It is pointed out that the 

Supreme Court while answering the 

question no.(iii) in Sanjay Singh2 had 

held that the "scaling score" or "scaling 

mark" cannot be considered to be "marks 

awarded to the candidates in the written 

examination" and, thus, concluded that 

scaling violated the recruitment rules 

therein. 
  
 19.  The Recruitment Rules provided 

for preparation of merit list on the basis of 

"marks awarded to the candidates in the 

written examination" which can only be read 

as "percentage of marks" awarded on the 

answer scripts evaluated by computerized 

scanner. Appendix-'3' which provided 

syllabus for the written examination and 

mode & method thereof, attached to the 

original Recruitment Rule' 2015 had been 

deleted w.e.f. 03.11.2015 with the First 

amendment of the Recruitment Rules, but the 

legislature consciously has retained Rule 15 

(b) of the Recruitment Rules providing 

maximum marks in each of the four subjects 

of the written examination and the minimum 

passing percentage. The legislative intent to 

provide the qualifying criteria is explicitly 

clear. Exclusion from the zone of 

consideration of the candidates who had 

scored 50% or more marks in each of the 

four subjects of the question papers 

(qualified under the rules), therefore, was not 

permitted. 
  
 20.  Reliance is placed on the 

judgement of the Supreme Court in State 

of Kerala Vs. Kumari T.P. Roshana & 

another5 to submit that it was held 

therein that minor differences in the 

marks obtained by the candidates in the 

qualifying examination conducted by 

different Universities with different 

standard, question papers and set of 

examiners are inconsequential. 
  
 21.  Sri Tarun Agrawal learned 

Counsel urged that the percentage is a 
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measure of the absolute/raw marks 

obtained by a candidate on a scale of 100 

which is calculated by the formula= 

(marks obtained upon/total marks) x 

100. Whereas 'percentile' is the relative 

rank of the candidate within his group 

which can be seen from the formula= 

(total number of students)-of the 

candidates rank)/(total number of 

students-1). 
  
 22.  "Hundred (100) percentile" 

means the candidate is above 99% 

candidates who had appeared in the test in 

the same batch or in other words it can be 

understood as that there are 0% 

candidates above him in his batch. 

Similarly, 90% percentile means the 

candidate is above 90% candidates or 

10% candidates are above him. The 

'percentile' thus, denotes the relative 

standing of a candidate vis-a-vis other 

candidates in his group or batch. 
  
 23.  The 'Standardized Equi-

percentile Method' which is applied by a 

standard formula {"Y=Y1+((Y2-

Y1))/((X2-X1))x(X-X1)"}, has been 

derived to give level playing field to the 

candidates of different group or batches, 

looking to the difference in the standard 

of papers, for drawing the inter-se merit 

of all candidates for final selection. A 

batch where maximum number of 

students undertook examination if taken 

as the 'reference batch' or 'base batch'; by 

using both 'marks' and 'percentile' of the 

candidates of 'reference batch' in 

comparison to the candidates of other 

batches the normalized score i.e. value of 

'Y' of candidates of those batches is 

obtained. 
  
 24.  The values being used in the 

aforesaid formula are:- 

  - Y1= marks corresponding to 

immediate lower percentile of ref.batch 
  - Y2= marks corresponding to 

immediate upper percentile of ref. batch 
  - X2= immediate upper 

percentile of ref. batch 
  - X1= immediate lower 

percentile of ref. batch 
  - X= percentile of the candidate 

of the target batch 
  - Y= normalized score of the 

candidate of the target batch 
  
25.  The value of "Y", i.e. 'normalized 

mark', thus, only denotes the position or 

placement or ranking of the candidates of 

different batches in relation to the 

'reference batch' or 'base batch', as 'Y-1' 

and 'Y-2' in the formula are the marks 

corresponding to the immediate 'lower 

and upper percentile' of the 'reference 

batch' and 'X-1' and 'X-2' are immediate 

'lower and upper percentile' of 'reference 

batch'; whereas 'X' is the percentile of the 

candidate concerned whose marks are to 

be normalized by finding the value of 

"Y". 
  
26.  It is contended by the learned 

Counsel that Equi-percentile Method 

based on the doctrine of level playing 

field, by using both 'raw marks' and 

'percentile' of the candidates of the 

reference batch and 'percentile' of the 

candidates of other batches for finding the 

value of "Y" (normalized marks), places 

the candidates of other batches 

somewhere in between the candidates of 

the reference batch so as to give them 

their position in the common inter-se 

merit list. The 'normalized marks' are, 

thus, used for the purpose of preparation 

of inter-se merit of the candidates 

appearing in multiple batches with 

different sets of question papers in one 
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competitive examination, tested on 

different difficulty level. 
  
 27.  From the prospectus of Medical 

Entrance Test conducted by AIIMS, New 

Delhi, it is demonstrated that it was 

notified therein for stage 2, the candidate 

who had obtained "50% percentile" or 

above in the written examination (at stage 

no.1) would be called. The prospectus of 

AIIMS, New Delhi, January' 2018 of a 

fellowship programme, has been placed 

before us to submit that 'percentile' is the 

score based on relative performance of the 

candidates who appeared in the 

examination. 

  
 28.  It is further contended that even 

the process of normalization as adopted in 

M.A.H, M.B.A, M.M.S, CET 2015 which 

has been taken as a model for adopting 

normalization in the examination-in-

question, provides that Equi-percentile 

Method would be applied at the time of 

preparation of merit list for admission. 

  
 29.  It is contended that the eligibility 

list as per Rule 15 (b) can only be 

prepared on the basis of raw/actual marks 

of the candidates in the written 

examination. As there is no indication in 

the rule that normalized marks will be 

used as "qualifying marks" to determine 

"eligibility of candidates", there is 

inherent flaw in the method adopted by 

the respondent. The normalized marks 

cannot be treated either as percentile (in 

their own batch) or actual or raw marks of 

the candidates. 
  
 30.  By taking clue from a judgement 

of the High Court of Rajasthan in Sarita 

Naushad Vs. R.P.S.C6, it is contended 

that in the instant matter, scaling formula 

has resulted in unjust, unreasonable, 

irrational and arbitrary increase and 

decrease of marks to the detriment of the 

petitioners vis-a-vis persons who had 

been selected on the basis of normalized 

marks. The candidates who were not 

qualified as per the actual marks obtained 

were not entitled to be declared qualified 

as per the scaled marks or normalized 

marks. 
  
 31.  The challenge to the said 

judgement was turned down by the 

Supreme Court in Rajasthan Public 

Service Commission Vs. Balveer Singh 

Jat & others7, noticing that the method 

of scaling for the purpose of assessment 

of answer sheets adopted by Rajasthan 

Public Service Commission for calling the 

candidates for interview was bad. 
  
 32.  In order to substantiate his above 

submissions, Sri Agrawal has placed 

judgement of the Supreme Court in 

Mahinder Kumar & others Vs. High 

Court of Madhya Pradesh8. (Emphasis 

was laid to paragraphs nos.13 to 17, 19 to 

24, 40, 50, 51, 53 & 55). It is contended 

that the normalized marks were not the 

basis therein for determining eligibility of 

the candidates to participate in the viva-

voce or interview in the scheme of the 

Recruitment Rules namely Madhya 

Pradesh Uchchtar Nyayik Seva (Bharti 

Tatha Seva Sharten) Rules' 1994 amended 

in the year 2005. 
  
 33.  Sri Shashi Nandan learned 

Senior Counsel appearing for the 

petitioners in one of the connected writ 

petition, however, vehemently contends 

that under the scheme of the Recruitment 

Rules, 15(b) & (e), there was no room for 

any deviation in the procedure of 

evaluation of performance of the 

candidate in the written examination. The 
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role of the Selection Board was specified 

as to how it will prepare the select list of 

qualified candidates. It was absolutely 

beyond the jurisdiction of the Selection 

Board to prescribe or add any procedure 

for selection. The first part of Rule 15(b) 

is specific with regard to the written 

examination, the type of question paper, 

the maximum number of marks assigned 

to each subject or section of the question 

papers and the requirement that the 

candidates have to obtain '50% marks' in 

each of the four subjects for being eligible 

for recruitment. Only option given to the 

Selection Board was to decide the 

syllabus of the examination and the mode 

and manner in which the written 

examination was to be conducted. The 

words used in the latter part of clause (b) 

of Rule 15 "detail procedure for written 

examination shall be determined by the 

Selection Board" and will be displayed on 

its website does not include the procedure 

for evaluation for selection. Even Rule 

15(e) states that final merit list shall be 

determined on the basis of marks obtained 

by each of the candidates in the written 

examination under clause (b) of the said 

rule. It was, therefore, not open for the 

Selection Board to adopt any 

normalization process or Equi-percentile 

Method at all even to draw the final merit 

list. The process of selection of candidates 

being enumerated elaborately in the rules 

will also include the procedure for 

evaluation of the performance of 

candidates. 
  
 34.  For the aforesaid, the whole 

procedure adopted by the Selection Board 

in preparation of final select list dated 

28.02.2019 is in contravention of the 

mandatory requirement of the 

Recruitment Rules. The notification dated 

28.06.2017 displayed by the Board on its 

website is, therefore, liable to be quashed 

being in violation of the recruitment rules. 
  
 35.  Learned Senior Counsel 

referring to Mahinder Kumar7 submits 

that the said decision fortifies his 

argument that once the procedure for 

selection is determined in the Rule, it is 

not open to the selecting body or agency 

to deviate from the procedure. The 

normalization process upheld by the 

Supreme Court therein was in view of the 

rules prevailing, wherein the High Court 

was empowered to formulate its own 

procedure, which is not so in the present 

case. 

  
 36.  Even the brochure of 

advertisement notification dated 

17.06.2016 specified in clause 4-(i) that 

the candidates not attaining 50% marks in 

each subject would not be eligible for 

recruitment. After the notification of the 

vacancies providing conditions of 

selection in terms of the rule, it was not 

open for the Selection Board to adopt any 

other method for preparation of the merit 

list. 
  
 37.  Sri Satendra Tirpathi learned 

Advocate for the petitioners adopting the 

arguments of Sri Ashok Khare and Sri 

R.K. Ojha learned Senior Counsel urged 

that the respondent have misconstrued the 

normalized marks as percentage, to decide 

cut-off marks for preparation of list of 

qualifying candidates. Even otherwise, as 

per the Selection Board's notification 

dated 28.06.2017, the normalized marks 

could be worked out only on the total 

marks obtained by a candidate in the 

question papers taken as a unit and not for 

each section/subject. The petitioners 

could not be declared failed for having 

not obtained normalized marks in anyone 
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of the four sections. Reliance is placed on 

the judgement of the Supreme Court in 

U.P.S.C Vs. S. Thiagarjan & others9 and 

State of Madhya Pradesh and others vs. 

Sanjay Kumar Pathak and others10 to 

submit that meritorious candidates cannot 

be left out from the select list and the 

selection process marred by arbitrariness 

and unfairness cannot be allowed to stand. 

The selected candidates do not have any 

legal right merely for the fact that their 

names were found in the select list as no 

indefeasible right for appointment accrue in 

their favour. 
  
 38.  Ms. Shreya Gupta learned counsel 

for the petitioners assailing the notification 

dated 28.03.2019 for applying Standardized 

Equi-percentile Method for normalization of 

marks obtained by the candidates in the 

written examination submit that the said 

method was not in consonance of the 

Recruitment Rules. The Selection Board's 

notification dated 28.03.2019 deviating from 

the procedure of selection is in transgression 

of its delegated power under the Recruitment 

Rules. It is settled that if a particular field is 

occupied by a statutory legislation, there is no 

scope for any addition or subtraction by any 

subordinate legislation. 
  
 39.  She further proceeded to 

challenge the validity of clause 15 (f) of 

the first Amendment Rules' 2015 which 

provides that the candidates whose names 

are in the select list prepared as clause (e) 

of the Rule 15, if found unsuccessful in 

the medical examination conducted by a 

Board under the Rules shall be declared 

unfit by the appointing authority, and the 

vacancies occurred shall be carried 

forward for next selection. 
  
 40.  Contention is that the medical 

examination of the selected candidates is 

only one of the four stages of selection; 

first stage being written examination 

under Rule 15(b); second scrutiny of 

documents and Physical Standard Test as 

per clause (c) of Rule 15; third Physical 

Efficiency Test as per clause (d) of Rule 

15 and fourth and last stage is medical test 

as per clause (f) of Rule 15. Till medical 

test is conducted, the process of selection 

is not over and as such the vacancy 

occurred on account of any candidate 

having been found unsuccessful in the 

medical test will be the existing vacancy 

of the same selection. The principle of 

carry forward of the vacancy for the next 

recruitment year can only be related to the 

vacancies pertaining to Scheduled Caste, 

Scheduled Tribes and Women, that too 

due to unavailability of suitable 

candidates of that category. 
  
 41.  The State of U.P. had given an 

undertaking to the Supreme Court in Manish 

Kumar Yadav1 on an affidavit that all 

existing vacancies to the post of Constable 

and Sub Inspector of police will be filled up 

within the time lines given therein and in case 

of breach of the same, the officers of the State 

would be personally liable. As many as 821 

vacancies in total are proposed to be carried 

forward which include Scheduled Caste, 

Scheduled Tribes & women and also include 

vacancies occurred on account of exclusion of 

those candidates who could not qualify the 

medical test. It is thus, vehemently contended 

that the vacancies occurred on account of 

exclusion of the candidates failing in the 

medical test, from the final select list under 

Clause (e) of Rule 15, are to be filled by 

placement of the candidates from list-7 (of 

non-selected candidates) by bringing down 

the cut off marks. 
  
 42.  With the above contentions, the 

submissions of learned Advocates 
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appearing for the petitioners have been 

concluded. All other Advocates appearing 

for the petitioners in this bunch have 

either adopted the arguments noted above 

or reiterated the same. We, therefore, need 

not burden this judgement with their 

arguments separately. 

  
 43.  Sri Manish Goyal learned 

Additional Advocate General on behalf of 

the State-respondents and the Selection 

Board, in reply to the arguments advanced 

by the learned counsels for the petitioners 

and to justify the process of normalization 

adopted by the Selection Board made the 

following submissions:- 

  
 44.  The first submission is that the 

normalization is an universally approved 

standard method applicable in case of 

variable difficulty level of question papers 

and, therefore, application thereof was well 

within power of evaluation of the Selection 

Board. Placing the affidavit dated 

12.04.2019 filed on behalf of the respondent 

Nos.2 & 3, it is contended that normalized 

marks "Y" were derived after applying the 

Equi Percentile formula on fraction of 100 

and as such denote percentage and not 

percentile. The said formula was worked 

out by the agency which had conducted the 

examination and prepared result for the 

Selection Board. The experts/statistician of 

the company had applied Equi-percentile 

Method in co-ordination with and under the 

instructions of the Selection Board. It is 

wrong to assert that normalized marks 

achieved by the Equi-percentile Method and 

percentile are one and the same thing. 

Ultimate value of "Y" being value out of 

'100' is percentage marks of the candidates. 

The equation of Equi Percentile formula re-

written on fraction of 100 at page no.'10' 

(Annexure no.2 of the said affidavit) is 

noted hereunder:- 

Y = Y1/100 + (Y2/100 - Y1/100) 
                      --------------------------------    X     (Nx x 100  -   Ny1 x100) 

                      (NY2                      NY1 )               -----               ------- 
           -----    x 100     -   -----      x 100    Ncb                Nbb        

            Nbb                      Nbb 

  
 45.  It is then contended that looking 

to the huge number of applicants more 

than 6 lacs, the Selection Board had 

decided to adopt Equi-percentile Method 

to normalize the marks of candidates who 

appeared in multiple batches with 

different sets of question papers as there 

was no other method to keep uniformity 

in the question papers. The scaling 

method is well accepted norm to adjudge 

the merit and suitability of the candidates 

in a public examination, in as much as, 

the very concept of examination presumes 

prescription of same bench-mark for all 

candidates. The adoption of normalization 

process in order to streamline the whole 

selection in a fair and just manner as has 

been approved by the Supreme Court in 

Mahinder Kumar7, Sunil Kumar & 

others Vs. Bihar Public Service 

Commission & others11 & Disha 

Panchal & others Vs. Union of India 

the Secrtary & other with connected 

matters12. 
  
 46.  Sri Goyal by reading different 

clauses of Rule 15 submits that the entire 

scheme of the Rules gives ample power to 

the Selection Board to evaluate the 

performance of the candidates for the 

purpose of preparation of the merit list. 

As the power of selection was given to the 

Selection Board, modalities thereof could 

be adopted by the Selection Board by 

moulding the procedure. Rule nowhere 

restricts the power of the Selection Board 

to decide eligibility as 50% criteria of 

marks, as latter part of Rule 15(b) cannot 

be read in isolation. Merit list of the 

qualifying candidates had to be prepared 

at the stage of second part of Rule 15 (b) 
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itself; i.e., at the time of preparation of 

result of the written examination, as only 

the scores in the written examination were 

to used for preparation of the select list 

contemplated as final list in Rule 15 (e) of 

the Recruitment Board, from amongst 

those candidates who had qualified all 

subsequent stages of selection. 
  
 47.  The Recruitment Rule contains 

adequate flexibility and is not in rigid 

framework as is sought to be contended 

by Sri Shashi Nandan learned Senior 

Advocate and other counsels for the 

petitioners. It cannot be accepted that 

there was no scope at all for application of 

normalization method or the power of the 

Selection Board was limited in this 

respect. The action of the Selection Board 

in issuance of the notification dated 

28.06.2017 intimating its decision to 

adopt normalization procedure was well 

within the four corners of the statutory 

rules. 

  
 48.  It is vehemently argued that the 

Supreme Court in Mahinder Kumar7 

upheld the normalization process with the 

observation in paragraph no.'37.5' which 

states that the expression "evaluation" 

would take into its folds the minimum 

marks to be scored, the manner in which 

the evaluation is to be made and in the 

event of any requirement, to equalise the 

merits of the candidates in written 

examination and follow any appropriate 

procedure in consonance with law, in 

order to ultimately arrive at a fair process 

by which the candidate can be called for 

interview, based on the evaluation of the 

marks in the written examination. 

  
 49.  Submission is that no-one has 

challenged the adoption or application of 

the said method. Only grievance is about 

the stage when it could be applied. On 

harmonious construction of Rule 15 (b) 

and 15 (e), the expression "50% marks" 

be read as "normalized marks", relative 

interpretation is to be given to normalized 

marks being equal to the qualifying 

marks, more-so when normalized marks 

also denote percentage having been 

calculated on the scale of 100, as per the 

equalise formula adopted by the expert 

agency in consultation with the Selection 

Board. The expression "more than one 

day in different shifts with separate 

question papers" has to be read positively 

to hold that the Selection Board was 

empowered to adopt "process of 

evaluation" for assessment of 

performance of the candidates in the 

written examination as "the pattern of 

evaluation has to be in consonance with 

the pattern of the examination". 
  
 50.  To substantiate the plea of 

purposive and harmonious construction of 

the statutory Rule 15 (b) read with 15(e), 

reliance is placed upon the judgement of 

the Supreme Court in Paradise Printers 

& others Vs. Union Territory of 

Chandigarh & other13; D. Saibaba Vs. 

Bar Council of India & another14; 

Tirath Singh Vs. Bachittar Singh & 

others15 & Rakesh Wadhawan & 

others Vs. Jagdamba Industrial 

Corporation & others16. 
  
 51.  He vehemently urged that the 

reliance placed on the decision in Sanjay 

Singh2 is misplaced in view of the 

Supreme Court decision in Sunil Kumar 

& others10 wherein it is clarified that 

Sanjay Singh2 did not lay down any 

binding principle of law or directions or 

even guidelines with regard to the holding 

of public examination; evaluation of 

papers and declaration of results by the 
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examining body. Emphasis was laid on 

the observations in paragraph No.'17' of 

Sunil Kumar & others10 to submit that 

holding of public examination is a 

complex task and the procedure for 

preparation of syllabus, evaluation of 

answer papers and preparation of result 

are the areas which have to be left to the 

expert bodies in the field and the scope of 

judicial review is limited to instances of 

arbitrary or malafide exercise of power. 

No such grounds have been taken by the 

petitioners in their efforts to challenge the 

select list. It is contended that the 

correctness of a statistical equation is 

within the domain of expert and 

normalized score achieved therefrom 

cannot be said to be invalid. (Reference 

Rutvj Waze & another Vs. Union of 

India & others17). 
  
 52.  It is lastly contended that the 

decision of the Board to adopt 

normalization method for preparation of 

merit list was notified vide notification 

dated 28.06.2017 displayed on its website. 

The candidates being fully aware had 

participated in the selection without 

raising any dispute. Now having been 

declared unsuccessful, they cannot be 

permitted to challenge the procedure. 

Reliance is placed on the decisions of the 

Supreme Court in K.H. Siraj Vs. High 

Court of Kerala & others18; D. Saroj 

Kumari Vs. R. Helen Thilakom & 

others19; Ashok Kumar & another Vs. 

State of U.P. & others20 , Union of 

India & others Vs. C. Girija & 

others21. 
  
 53.  Further that mere participation in 

different stages of selection does not vest 

any right in the candidates much less a 

legitimate expectation to be included in 

the final list. Reference Union Public 

Service Commission Vs. S. Thiagarajan 

& others22 & Sanjay Kumar Pathak9. 
  
 54.  Any mistake in the process of 

the selection does not make the entire 

selection invalid. Reference Man Singh 

Vs. Commissioner, Garhwal Mandal 

Pauri & others23. 

  
 55.  In the end, it is contended that 

the selected candidates have not been put 

to notice in various writ petitions 

connected with this bunch. The relief as 

prayed by the petitioners, therefore, 

cannot be granted in absence of the 

affected persons being party. 
  
 56.  Sri Sankalp Narain learned 

Advocate for the selected candidates, 

private-respondents, impleaded in the 

leading Writ Petition No.23733 of 2018 

submits that to apply normalization 

process the notification was issued by the 

Selection Board and all the lists from 'list-

1 to list-8' displayed at the website on 

28.02.2019. Prior to the declaration of 

final result, a Writ Petition No. 16160 of 

2018 was filed by some candidates with 

the prayer that the Selection Board be 

directed to adopt normalization method as 

notified and the said writ petition had 

been rendered infructuous with the 

declaration of the final result. It is 

contended that due to variance of question 

papers individual performance of the 

candidates varied in different batches. 

More than 6 lacs candidates had 

participated in the selection and unless 

and until normalization was adopted at the 

stage of Rule 15 (b), i.e; for preparation of 

eligibility list for calling the candidates 

for further process of selection, the entire 

object of adoption of the normalization 

process would be negated. The candidates 

who were required to answer tough 
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question papers cannot be asked to 

compete with the candidates who 

answered an easy question paper. 

Variance in the question papers in 

different shifts had an impact on the 

overall assessment of performance of the 

candidates which was ruled out by the 

Selection Board by applying 

normalization at the stage of preparation 

of eligibility list under Rule 15(b). 
  
 57.  The marks obtained in the 

written examination under both Rule 

15(b) and (e) should be read as 

"normalized marks" as Rule 15 (e) itself 

contemplates for preparation of merit list 

on the basis of marks obtained by the 

candidates in the written examination. 

The stages of application of Equi-

percentile Method cannot be different for 

the language employed in Rule 15(b) and 

15(e). The methodology of equalizing 

marks obtained in the written examination 

had to be adopted at the threshold. 

  
 58.  In rejoinder, Sri Ashok Khare 

Senior learned Counsel has placed the 

judgement of the Supreme Court in 

Umesh Chandra Shukla Vs. Union of 

India & others24, to state that it was held 

therein that the examining body cannot 

deviate from the Recruitment Rules while 

drawing the merit list so as to include 

ineligible candidates in the list of 

qualified candidates to appear at the viva-

voce itself. With reference to Dr. 

Krushna Chandra Sahu and others Vs. 

State of Orissa and others25, it is 

contended that the Selection Board does 

not have inherent jurisdiction to lay down 

the norms for selection or to adopt its own 

standard in addition to what is prescribed 

under the Rules, as it would amount to 

legislating a rule of selection, which is 

beyond its power. 

 59.  Placing Motilal Padampat 

Sugar Mills Vs. State of U.P.26, it is 

contended that principle of waiver or 

estoppel would not be attracted in the 

instant case, in as much as, the basic 

requirement for applying the said 

principle is that the act of waiver must be 

an intentional act with knowledge. The 

persons who are said to have been fully 

informed of their right and have acted 

with full knowledge of such right can 

only be said to have intentionally 

abandoned it. It is contended that the 

Selection Board did not even adhere to 

the procedure notified by it in the 

notification dated 28.06.2017. 
  
 60.  Placing the judgement of 

Supreme Court in Veerendra Kumar 

Gautam & others Vs. Karuna Nidhan 

Upadhayay27 and the Division Bench of 

this Court in Karuna Nidhan Upadhya 

& another Vs. State of U.P. & others28, 

it was asserted that estoppel and 

acquiescence by conduct on the principle 

of waiver have no role where the selection 

process is marred by glaring illegality in 

the procedure of selection. 

  
 61.  Having noted the rival 

contentions, at length, the submissions of 

the learned counsel for the petitioners, in 

brief can be summarized as follows:- 

  
  (i) the Selection Board has been 

conferred limited power under the 

Recruitment Rules only to determine the 

procedure of written examination; 
  (ii) the Selection Board is not 

vested with the power and authority to 

determine the procedure of selection 

which has been prescribed by the rule 

making authority; 
  (iii) the eligibility condition of 

obtaining 50% marks by a candidate is a 
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condition precedent mandated under the 

Rules, which is not subject to any 

alteration or substitution by normalized 

score; 
  (iv) normalization is a method 

of evaluation falling within the ambit of 

written examination and not an eligibility 

condition, normalized score at the best 

can be applied for preparing the select list 

in order of merit; 
  (v) the Selection Board by 

eliminating the qualified candidates 

having scored 50% marks in each subject 

by applying the normalized score 

exceeded its power and authority vested 

by the Recruitment Rules; 
 

  
 62.  In rebuttal the submissions on 

behalf of the respondents, can be briefly 

summarized as follows:- 
  
  (i) the Selection Board is vested 

with the power and authority to equalize 

the marks obtained by a candidate in the 

backdrop of written examinations held on 

multiple dates/multiple shifts with 

different papers; 
  (ii) the Selection Board has 

inherent power to adopt a fair and just 

procedure by equalizing the marks to 

place all the candidates on a level playing 

ground; 
  (iii) the Selection Board has 

power to equalize the eligibility marks 

(50%) prescribed under the Rules in an 

examination held in multiple shifts with 

different standard of papers; 
  (iv) candidates appearing in 

difficult papers would be in 

disadvantageous position as against 

candidates appearing in relatively easier 

question papers. The word ''marks' used in 

Sub-clause (b) and (e) of Rule 15 would 

mean and include normalized marks. 

  (v) petitioners after participating 

in the selection process cannot turn 

around to challenge the same. 

  
 63.  Rival submissions fall for 

consideration. 
  
 64.  The question that arises for our 

consideration is: (i) whether the Selection 

Board was within its power and authority in 

applying the normalized percentile score to 

determine the eligibility of the candidates or 

in the alternative whether the Selection 

Board transgressed its authority to 

alter/substitute the eligibility criteria (50% 

marks) mandated in Sub-clause (b) of Rule 

15 by normalized score to non-suit, all such 

candidates from the recruitment process 

who obtained 50% marks and above; (ii) the 

scope of judicial review of the Standardized 

Equitable Percentile Method adopted by the 

Selection Board. 
  
 65.  The Selection Board came to be 

constituted under the Recruitment Rules 

promulgated by the Governor in exercise of 

powers under the Police Act, 1861. The 

Recruitment Rules was notified on 19 

August 2014, subsequently, amended on 3 

December 2015, in supersession of all 

existing Rules and Orders, issued in this 

behalf, with a view to regulating the 

selection, promotion, training, appointment, 

determination of seniority and confirmation 

etc. of Sub-Inspector and Inspector of the 

Civil Police in Uttar Pradesh Police Force. 
  
 66.  The scheme for recruitment is 

provided under the Rule 15 of the Recruitment 

Rules. The relevant portion of Rule 15, for the 

purposes of the instant case is extracted:- 
  
  "Procedure for Direct 

Recruitment to the post of Sub-

Inspector:- 
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  15. (a) Application form and 

call letter:- 
  A candidate shall fill only one 

application Form. The Board will accept only 

online applications. The application of 

candidates, who fill more than one form, may 

be rejected by the Board. The Head of the 

Department, in consultation with the Board, 

shall fix an application fee for any 

recruitment. Detailed procedure of filling the 

Application Form and issuance of call letter 

shall be determined by the Board and will be 

displayed on its own website. 
  The Government may change the 

number of vacancies for any recruitment at 

any time before the first examination and may 

also cancel any recruitment at any time or 

stage of recruitment without assigning any 

reason therefor. 
  (b) Written examination 
  Candidates whose applications 

are found correct, shall be required to 

appear for written test of 400 marks. In 

this written examination, the Board will 

keep one objective type question paper of 

the following subjects:- 

 

Subject Maximum Marks 

1. General Hindi 100 marks 
(objective type) 

2. Basic Law/ 

Constitution 

/General 

Knowledge 

100 marks 
(objective type) 
 

3. Numerical and 

Mental Ability Test 
 

100 marks 
(objective type) 
 

4. Mental Aptitude 

Test/I.Q. 

Test/Reasoning 
 

100 marks 
(objective type) 
 

 Candidates failing to obtain 50% 

marks in each of the above subjects shall 

not be eligible for recruitment. The 

detailed syllabus for the examination will 

be decided by Board and will be 

displayed on its own website. The Board 

will decide at its own level to conduct 

written examination on one date in a 

single shift or in more than one shift or on 

more than one shift or on more than one 

date in different shifts with different 

question paper. Detailed procedure for 

written examination shall be determined 

by the Board and will be displayed on its 

own website. 
  (c) Scrutiny of documents and 

physical standard test:- 
  Candidates found successful in 

written examination under clause (b) 

shall be required to appear in Scrutiny of 

Documents and physical Standard Test. 

Keeping in view the total number of 

vacancies, the Board shall decide at its 

own level, the number of candidates on 

the basis of merit to be called for this test. 

Physical Standards for candidates are as 

follows:- 
  .1. Minimum Physical 

Standards for male candidates are as 

follows:- 
  (a) Height:- 
  xxxxxxx 
  (b) Chest:- 
  xxxxxxx 
  2. Minimum Physical 

Standards for female candidates are as 

follows:- 
  (a) Height:- 
  xxxxxxx 
  (b) Weight:- 

 
  For conducting this examination 

a committee will be constituted by the 

Board in which a Deputy Collector 

nominated by the District Magistrate will 

be the Chairman and the Deputy 

Superintendent of Police nominated by 



2038                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

the District Superintendent of Police will 

be the member, the other members of the 

committee shall be nominated by the 

District magistrate or the Superintendent 

of Police if requested by the Selection 

Board. 
  Detailed procedure for this 

examination shall be determined by the 

Board and will be displayed on its own 

website. 
  xxxxxxxxxxxxx 
  (c) Physical Efficiency test:- 
  Candidates found successful in 

Scrutiny of Documents and Physical 

Standard Test as per clause (c) will be 

required to appear in Physical Efficiency 

Test, which will be of qualifying nature. 

xxxxxxxxxxxxxxxxxx Detailed procedure 

for Physical Efficiency Test shall be 

determined by Board and will be 

displayed on its own website. For 

conducting this exam a committee will be 

constituted by Board xxxxxxxxx 
  (e) Selection and final merit 

list:- 
  From amongst the candidates 

found successful in Physical Efficiency 

Test under clause (d), on the basis of 

marks obtained by each candidate in 

written examination under clause (b). 

Board shall prepare, as per the vacancies, 

a select list of each category of 

candidates, as per order of merit keeping 

in view of reservation policy and send it 

with recommendation to the Head of the 

Department subject to Medical 

test/character verification. No waiting list 

shall be prepared by the Board. List of all 

candidates with marks obtained by each 

candidate shall be uploaded on its website 

by the Board. The Head of the 

Department shall after his approval 

forward the list sent by the Board to the 

Appointing Authority for further action. 
  Note:- xxxxxxxxx 

  (f) Medical Test:- 
  The candidates whose names 

are in the select list as per clause (e), will 

be required to appear for Medical 

Examination by the Appointing Authority. 

For conducting the medical examination, 

the Chief Medical Officer of the 

concerned district shall constitute a 

medical Board, which will have 03 

doctors, who will conduct Medical 

Examination as per "Police Recruitment 

Medical Examination Forms" as 

prescribed and codified by the Head of 

Department in consultation with the 

Director General of Medical Health. Any 

candidate not satisfied by his Medical 

Examination, may file an appeal on the 

day of examination itself. xxxxxxxx The 

candidates found unsuccessful in Medical 

Examination shall be declared unfit by the 

Appointing Authority and such vacancies 

shall be carried forward for next 

selection". 
  (emphasis supplied) 
  
 67.  The Selection Board issued a 

notification/advertisement dated 17 June 

2016, inviting applications from eligible 

male/female candidates for following 

posts:- 
  
  Sub-Inspector Civil Police 

(Male)  -  2,400 
  Platoon Commander (P.A.C.) 

(Male)  –    210 
  Fire Brigade Section Officer 

(Male)  -      97 
       -------------

----------- 
            Total 

2,707 
       -------------

----------- 
  Sub-Inspector Civil Police 

(Female) - 600 
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 68.  The advertisement specified that 

the selections would be made in terms of 

Recruitment Rules. The candidates were 

required to submit forms online and take 

the written examination online. The 

Selection Board by notification informed 

that the candidates were required to 

answer objective type 160 questions 

divide into four subjects/sections, each 

carrying 100 marks. Two hours time was 

prescribed for the examination, each 

question was of 2.5 marks and there was 

no provision for negative score. The 

relevant portion of notification is 

extracted:- 

Sl. 

No. 
Subject Num

ber 

of 

Ques

tions 

Maxim

um 

Marks 

Time 

 

1. 
General 

Hindi 
40 100 2.00 

2. Basic 

Law/Constit

ution 
General 

Knowledge 

24 
 

16 

100 Compo

site 

3. Numerical 

and Mental 

Eligibility 

Test 

40 100 Time 

4. Mental 

Aptitude 

Test/I.Q. 

Test/Reason

ing 

40 100  

5. Each 

Questions 

2.50 Marks 
 

Total  
Ques

tions 
160 

Total  
Marks 

400 

2.00 
Hours 

 69.  The candidates were required to 

obtain 50% marks in each of the four 

subjects to qualify for the subsequent 

round of recruitment process i.e. 

document verification/physical efficiency 

test. In other words, a candidate failing to 

obtain 50% marks in any of the subjects 

would render him/her ineligible to 

participate in the further selection process. 
  
 70.  The Selection Board vide 

notification dated 28 June 2017 disclosed 

that 6,30,926 application forms were 

received, consequently, the Selection 

Board having due regard to the large 

number of candidates informed the 

candidates that the online examinations 

would be conducted on multiple dates in 

different shifts and in different question 

papers for each date/shift. Since the level 

of multiple question papers would vary, 

accordingly, Normalization based on 

"MAH-MBA/MMS CET 2015" applying 

Standardized Equi-Percentile method 

would be adopted. 
  
 71.  Emphasis has been placed by the 

respondents upon paragraph nos. 4 and 9 

of the notification to contend that in the 

backdrop of the Recruitment Rules and 

the advertisement, the Selection Board by 

notification dated 28 June 2017, primarily 

specified that Normalization would be 

adopted and the raw/actual marks 

obtained by the candidates would be 

equalized. In other words, candidates 

scoring less than 50% of normalized score 

would not be eligible. Paras 4 and 9 are 

extracted: 
  
  "4& mi fujh{kd ukxfjd iqfyl] 

IykVwu dek.Mj] ih,lh ,oa vfXu'keu f}rh; 

vf/kdkjh ds inksa ij lh/kh HkrhZ vkWuykbu 

fyf[kr ijh{kk esa lQy vH;fFkZ;ksa ds izkIrkadks 

dh Js"Brk ds vk/kkj ij lapkfyr gks jgh gSA 
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vH;fFkZ;ks dh la[;k ds vuqlkj vkWuykbu 

fyf[kr ijh{kk ,d ls vf/kd frfFk;ksa esa fofHkUu 

ikfy;ksa esa fofHkUu iz'ui=ksa ds lkFk lapkfyr 

djkus dh vko';drk mn~Hkwr gqbZ gSA izR;sd 

ikfy;ksa ds iz'u&i= vyx&vyx gksaxs ftuesa 

lekurk u gksus dh lEHkkouk ds nf̀"Vxr fofHkUu 

ikfy;ksa esa bu vyx&vyx iz'ui=ksa esa 

vH;fFkZ;ksa }kjk izkIr vadksa ds izklkekU;hdj.k 

(Normalization) "MAH-MBA/MMS CET 2015" esa 

iz;qDr Standardized Equi-percentile 

method }kjk fd;k tk;sxkA 
  xxx xxx xxx xxx xxx 
  9& izR;sd fo"k; esa 50 izfr'kr vad 

izkIr djus esa foQy jgus okys vH;FkhZ HkrhZ ds 

fy, ik= ugha gksaxsA" 
  "4. The direct recruitment to the 

posts of Sub Inspector Civil Police, Platoon 

Commander, PAC and Fire Officer II is being 

conducted on the basis of merit in terms of the 

marks obtained by the candidates successful 

in the online written examination. In view of 

the number of candidates, need has arisen for 

conducting online written examination on 

more than one date in different shifts with 

different sets of papers. Question papers of the 

different shifts shall be different, and keeping 

in view the possibility of them being not 

similar, the normalization of the marks 

obtained by the candidates in different 

question papers shall be done by the "MAH-

MBA/MMS CET 2015" Standardized Equi-

percentile method. 
  x x x x x x x x 
  9. The candidates who fail to 

obtain 50 percent marks in each subject 

shall not be eligible for the recruitment." 
  (Translation by the Court) 
  
 72.  Having due regard to the large 

number of applications received, the 

Selection Board vide notification dated 28 

February 2019, informed the candidates 

that the written examination would be 

conducted at 17 districts, on and between 

12 December 2017 to 23 December 2017. 

 73.  Petitioners, herein, applied for the 

post of Sub-Inspector, they appeared and 

participated in the online written examination 

conducted by the Selection Board. All of them 

scored 50% marks in each subject, 

accordingly, were invited to participate in the 

next stage of selection process i.e. document 

verification/physical efficiency test. It is not 

disputed by the Selection Board that 

petitioners successfully qualified the physical 

efficiency test. The Selection Board, however, 

while declaring the final result (select list) 

have eliminated the petitioners on the ground 

that they failed to obtain 50% of the 

Normalized score. Consequently, petitioners 

were declared ineligible failing to have obtain 

the cut of marks prescribed under Sub-clause 

(b) of the Rule 15 of the Recruitment Rules. 
  
 74.  It is well settled that it is the rule-

making authority to prescribe the mode of 

selection and minimum qualification for any 

recruitment. The Courts and tribunals can 

neither prescribe the qualifications nor 

entrench upon the powers of the executive so 

long as the rule prescribing the qualification 

are not violative of any provisions of the 

Constitution, statute and rules. It is, therefore, 

not open to the respondents to contend that 

''50% marks' should be read to include the 

normalized percentile score by the Court. 
  
 75.  In P.U. Joshi and Others vs. 

Accountant General, Ahmedabad and 

others29, it was held that Courts or Tribunals 

should restrain from directing the 

government/Selection Boards to have a 

particular method of recruitment or eligibility 

criterion, it pertains to the field of executive 

policy and is within the exclusive discretion 

and jurisdiction of the State. 

  
  "10. ... Questions relating to the 

constitution, pattern, nomenclature of 

posts, cadres, categories, their 
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creation/abolition, prescription of 

qualifications and other conditions of service 

including ....criteria.....pertain to the field of 

Policy is within the exclusive discretion and 

jurisdiction of the State, subject, of course, to 

the limitations or restrictions envisaged in the 

Constitution of India and it is not for the 

statutory tribunals, at any rate, to direct the 

Government to have a particular method of 

recruitment or eligibility criteria ........ or 

impose itself by substituting its views for that 

of the State. Similarly, it is well open and 

within the competency of the State to change 

the rules relating to a service and alter or 

amend and vary by addition/substraction the 

qualifications, eligibility criteria and other 

conditions of service ........ from time to time, 

as the administrative exigencies may need or 

necessitate." (Refer: V.K. Sood vs. Secretary, 

Civil Aviation30)" 
  
 76.  Similarly in Chandigarh 

Administration vs. Usha Kheterpal 

Waie and others31, the Supreme Court 

observed thus: 
  
  "22. It is now well settled that it 

is for the rule-making authority or the 

appointing authority to prescribe the 

mode of selection and minimum 

qualification for any recruitment. The 

courts and tribunals can neither prescribe 

the qualifications nor entrench upon the 

power of the authority concerned so long 

as the qualifications prescribed by the 

employer is reasonably relevant and has a 

rational nexus with the functions and 

duties attached to the post and are not 

violative of any provision of the 

Constitution, statute and rules. [See J. 

Rangaswamy vs. Govt. of A.P.32 and 

P.U. Joshi vs. Accountant General33. 
  
 77.  The Recruitment Rules 

prescribes the mode of selection. Rule 8 

mandates that a candidate for direct 

recruitment to the post of Sub-Inspector 

must possess a Bachelor degree from any 

University established by law in India. 

The procedure for direct recruitment to 

the post of Sub-Inspector is provided 

under Rule 15. Sub-clause (b) of Rule 15 

provides that the candidates shall be 

required to appear in a written 

examination comprising of 400 marks. 

The candidates would have to answer 

objective type question in four subjects of 

100 marks each. The Rule further 

mandates that a candidate ''failing to 

obtain 50% marks' in each of the subjects 

shall not be ''eligible for recruitment'. 
  
 78.  On a plain reading of Sub-clause 

(b) of Rule 15, the rule making authority 

explicitly and clearly mandated that a 

candidate fulfilling the educational 

qualification would have to take the 

written examination, in the event of the 

candidate ''failing to obtain 50% marks' in 

each subject would not be ''eligible' to 

participate in the subsequent stages of 

recruitment. The latter part of Sub-clause 

(b) confers power upon the Selection 

Board to determine: (i) detail syllabus for 

the examination; (ii) to conduct written 

examination on one date in single shift or 

in more than one shift or on more than 

one date in different shifts with different 

question papers; (iii) to determine the 

procedure for written examination. Sub-

clause (c) of Rule 15 provides that 

candidates found "successful in written 

examination under sub-clause (b)" shall 

be required to appear in scrutiny of 

documents and physical efficiency test. 

  
 79.  On conjoint reading of Sub-

clause (b), in particular, the first part with 

sub-clause (c), it is evidently clear that the 

Selection Board has not been conferred 
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power to dilute, alter or prescribe the 

eligibility of a candidate by substituting 

the mandated '50% marks' by the 

'normalized score' to qualify the 

candidates for subsequent stages of 

selection. The rule making authority upon 

prescribing the eligibility criteria, 

conferred limited power upon the 

Selection Board to determine the detailed 

procedure of written examination. The 

procedure of selection was prescribed by 

the rule making authority under Rule 15, 

however, the Selection Board was 

conferred limited power to determine the 

procedure of written examination. In the 

facts of the instant case, the Selection 

Board exceeded its authority and power 

by applying the normalized score and not 

the raw marks to determine the eligibility 

of the candidates while preparing the 

select list. The petitioners, herein, 

qualified the written examination by 

scoring '50% marks' in each subject, 

thereafter, were invited by the Selection 

Board to participate in the subsequent 

stages of recruitment i.e. document 

verification and physical efficiency test, 

which is of a qualifying nature, no marks 

are allotted. The Selection Board, 

however, eliminated the petitioners by 

applying the normalized score in order to 

determine the eligibility qualifying marks 

in contradiction to that mandated under 

the Rule in gross violation of Sub-clause 

(b) of Rule 15. The conduct of the 

Selection Board tantamounts to re-

writing/amending the mandatory rule, 

thereby, vitiating the select list. 
  
 80.  In Mahinder Kumar7, the issue 

before the Supreme Court was as to 

whether the High Court was empowered 

to formulate its own procedure in the 

matter of selection for the post of Madhya 

Pradesh Judicial Services. The ancillary 

question was, as to whether, the merit list 

could have been drawn solely based on 

the written examination marks and 

interview marks put together, without 

adopting the normalization process as was 

done by the High Court, which was not 

mentioned in the advertisement. 

  
 81.  Rule 7 of the Madhya Pradesh 

Uchchtar Nyayik Seva (Bharti Tatha Seva 

Sharten) Niyam, 1994, which conferred 

power upon the High Court to specify 

from time to time "the procedure of 

selection for direct recruitment and 

promotion" was considered. In view of 

the rule, as well as, the prescription 

contained in the advertisement the High 

Court resolved that based on the 

evaluation of written examination papers 

made by the District Judges, a minimum 

35% of marks in respect of SC/ST 

candidates and 40% of marks in respect of 

general candidates was required in the 

first and second papers to qualify for viva 

voce. Going by the said resolution the 

evaluation made by the District Judges 

was to be kept as the basis for 

ascertaining the marks scored by the 

candidate, both in reserved category, as 

well as, in general category in order to 

become eligible for attending the 

interview. 

  
 82.  As per the second resolution, the 

Selection Committee for the purpose of 

determining merit of the candidates 

finally, felt necessary to evaluate the 

papers of those candidates who were short 

listed for the purpose of interview by way 

of common evaluation in which process 

the marks scored by the candidates in the 

written examination, would be 

normalized. The apparent purposes was, 

having regard to the different yardsticks 

applied by the District Judge evaluators, 
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to make a further evaluation for the 

purpose of normalization in order to 

finalise the selection. After normalization 

was done, the marks awarded by the 

common evaluators and marks scored in 

the viva-voce would be added for the 

purposes of determination of merit 

position. In other words, the normalized 

marks were not the basis for determining 

the eligibility of the candidates to 

participate in the viva voce, but were 

applied for the purpose of determining the 

inter-se merit position of the candidates. 
  
 83.  The Court having regard to the 

statutory prescription and the conditions 

stipulated in the advertisement held that 

the High Court was fully empowered on 

administrative side, to find a fair method 

by which the normalization of the marks 

could be worked out. 
  
  "40. We have, therefore, no 

hesitation in holding that by virtue of Rule 

7 and para 9(i), (iii), (iv) and (vi), there 

was enough prescription empowering the 

High Court to follow its own procedure in 

evaluating the answer sheets initially by 

the District Judges and subsequently by 

common evaluators, before holding the 

interview. We, therefore, reject the said 

submission made on behalf of the 

Petitioners in attacking the procedure 

followed by the High Court in the matter 

of holding the selection...." 
  
 84.  In the facts of the case at hand, 

the primary issue is as to whether the 

Selection Board was empowered to adopt 

the normalization equi-percentile method 

in scaling the raw marks obtained by the 

candidates, and thereafter, applying the 

normalized score to determine the 

eligibility by substituting/altering the 

'50% marks' prescribed in Sub-clause (b) 

of Rule 15 to non-suit the petitioners from 

the select list. 
  
 85.  It is urged by the learned 

Additional Advocate General and the 

learned counsel for the private 

respondents/selected candidates that the 

word ''marks' employed in Sub-clause (b) 

and (e) of Rule 15 would mean and 

include the 'normalized score' and not the 

raw marks obtained by the candidates in 

the written examination held in multiple 

shifts. The Selection Board in exercise of 

its inherent power was within its 

jurisdiction and authority to scale 

(normalize) the raw marks obtained by the 

candidates in the written examinations 

having due regard to the variance in the 

level of question papers. A just and fair 

selection would justify the approach of 

the Selection Board so as to place all the 

candidates on a level playing field before 

determining their eligibility. 
  
 86.  The learned counsel for the 

respondent placed heavy reliance, in 

particular, on para 4 and para 9 of the 

notification dated 28 June 2017 to urge 

that the Selection Board had spelled out 

the rules and method of the game viz. 

written examination. The normalization 

method as per the notification was to be 

applied scaling the raw marks. The 

notification provides that having due 

regard to the written examination being 

held in multiple shifts normalization 

method would be adopted. Para 9 would 

have to be read with para 4 conjointly to 

mean that normalized percentile score 

would determine the eligibility criterion 

and not 50% marks. The submission on 

face value appears attractive but on closer 

examination of the notification, lacks 

merit being in gross violation of the 

statutory provisions. 
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 87.  We have carefully gone through 

the notification with the assistance of the 

learned counsel for the parties and find no 

such prescription as is being suggested by 

the respondents. The conduct of the 

Selection Board in inviting all the 

candidates who scored 50% raw marks to 

take the subsequent stage of selection, 

clearly reflects that the Selection Board 

was not clear whether to apply 50% 

marks or 50% percentile score for 

determining the eligibility of the 

candidates to qualify for the subsequent 

stage of selection. The petitioners herein 

obtained 50% marks and were invited to 

participate in the selection process. Even 

taking the case of the respondents that the 

notification did provide that the 

normalised percentile score would 

determine the eligibility criteria which we 

do not find on reading the notification. 

Then in that event, as held by us, the 

Selection Board would exceed its power 

and authority conferred under the 

Recruitment Rules, encroaching upon the 

domain of the rule making authority by 

amending/rewriting the mandatory 

prescription of minimum 50% marks. To 

that extend the notification would be in 

teeth of the statutory provision [Rule 

15(b)] and would have to be struck down. 

In our opinion the notifications of the 

Selection Board are in consonance with 

Recruitment Rules. 
  
 88.  On reading Sub-clause (b) and 

(e) of Rule 15 the word "marks" used 

therein have different connotation. The 

phrase ''failing to obtain 50% marks' 

employed by the rule making authority in 

Sub-clause (b) prescribes the eligibility 

criterion which is mandatory 

qualification. In other words, a candidate 

failing to obtain the prescribed eligibility 

marks gets excluded from the recruitment 

process automatically. Whereas, the 

phrase "marks obtained by each 

candidates" employed in Sub-clause (e) of 

Rule 15, would not mean and include the 

marks obtained by the candidate for 

determining his/her eligibility, but would 

take within its fold the 'normalized score' 

for preparing the select list in order of 

merit after equalising the marks obtained 

by the candidates in Sub-clause (b). Sub-

clause (b) refers to marks prescribed by 

the rule for eligibility purpose, whereas, 

Sub-clause (e) refers to marks/score 

obtained upon evaluation upon 

normalization of the marks referred to in 

Sub-clause (b) for the purpose of making 

the select list in the order of merit. Such 

an approach in drawing the select list in 

an examination held in multiple shifts 

would be just and fair. The Selection 

Board is within its powers in adopting a 

method of evaluation of written 

examination papers in the backdrop of 

multiple shifts/different paper exams to 

arrive at a process to prepare the select list 

in order of merit. 
  
 89.  The submission of Sri Shashi 

Nandan, learned senior counsel that the 

Selection Board has not been conferred 

power to equalize the raw marks obtained 

by the candidates in the written 

examination at any stage of recruitment 

process, cannot be accepted. On 

harmonious interpretation of Sub-clause 

(b) read with Sub-clause (e) it is 

unambiguous and clear that Selection 

Board has been vested with the power and 

authority to determine the procedure of 

written examination which would include 

the process of evaluation. After evaluation 

of the papers, the Selection Board has to 

prepare the select list in order of merit. 

The marks, in a multiple shift 

examination, would include the 
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''normalized score' obtained by applying 

the method of scaling, be it moderation or 

normalization, as the case may be, in 

order to draw the inter-se merit of the 

candidates. In case the submission of the 

learned Senior Counsel is accepted it 

would render Sub-clause (e) and the 

power of the Selection Board in 

determining the procedure of written 

examination nugatory. The Selection 

Board, however, is not vested to 

determine the eligibility of a candidate 

which has been prescribed by the rule 

making authority i.e. 50% marks. Any 

alteration or substitution of 50% marks 

would be negation of Sub-clause (b) of 

Rule 15. 
  
 90.  In Sajnay Singh2, the Court 

was of the view that the expression 

"marks awarded" or "marks obtained in 

written examination" employed in the rule 

would not only refer to the actual marks 

awarded by the examiner. The process of 

evaluation does not end on marks being 

awarded by an examiner but would imply 

that the marks awarded by the examiner 

can be altered by moderation. Para '20' is 

extracted: 
  
  "20. We cannot accept the 

contention of the petitioner that the words 

"marks awarded" or "marks obtained in 

the written papers" refers only to the 

actual marks awarded by the examiner. 

'Valuation' is a process which does not 

end on marks being awarded by an 

Examiner. Award of marks by the 

Examiner is only one stage of the process 

of valuation. Moderation when employed 

by the examining authority, becomes 

part of the process of valuation and the 

marks awarded on moderation become 

the final marks of the candidate. In fact 

Rule 20(3) specifically refers to the 

'marks finally awarded to each candidate 

in the written examination', thereby 

implying that the marks awarded by the 

examiner can be altered by moderation." 
  (emphasis supplied) 
  
 91.  Once the written examination 

part is fulfilled, the Examining Body/ 

Selection Board has to formulate a 

procedure by which the answer papers are 

to be evaluated in order to ascertain the 

marks scored by the respective 

candidates. The expression 'evaluation' 

takes within its fold the manner in which 

the evaluation is to be made, to equalize 

the merits of the candidates in the written 

examination. Paragraph '37.5' of Sanjay 

Singh2 is extracted: 
  
  "37.5. The expression 

'evaluation' would, therefore, take into its 

fold the minimum marks to be scored, the 

manner in which the evaluation is to be 

made and in the event of any requirement, 

to equalize the merits of the candidate in 

the written examination and follow any 

appropriate procedure in consonance 

with law, in order to ultimately arrive at a 

fair process by which the candidate can 

be called for interview, based on the 

evaluation of the marks in the written 

examination." 
 

 92.  The Selection Board, in the 

instant case, however, erred in applying 

the normalized score in violation of the 

mandatory rule [Rule 15(b)] to determine 

the eligibility of a candidate to take the 

subsequent round of selection, instead of 

confining the normalized score to 

determine the inter-se merit of the 

candidates. 
  
 93.  The members of the Selection 

Board or for that matter, any other 
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Selection Committee, do not have the 

jurisdiction to lay down the criteria for 

selection unless they are authorised 

specifically in that regard by the rules 

made under Article 309. It is basically the 

function of the rule making authority to 

provide the qualification for selection. In 

the instant case, the rule making authority 

conferred limited power upon the 

Selection Board to determine the 

''procedure of written examination', which 

would include evaluation of papers and to 

draw the select list in order to merit. The 

Selection Board has not been conferred 

power by the rule making authority to 

prescribe the criteria/eligibility (minimum 

marks) for selection, rather, the procedure 

of selection has been codified by the rule 

making authority which could not have 

been breached/altered by the Selection 

Board while exercising its limited power 

of determining the procedure of written 

examination. 

  
 94.  In Umesh Chandra Shukla23, 

the challenge was with regard to the 

validity of the candidates relating to the 

competitive examination held by the High 

Court of Delhi for the purpose of 

recruiting candidates for the posts in the 

Delhi Judicial Service. The Delhi Judicial 

Service Rules, 1970, inter alia, mandated 

that only such candidates would be called 

for viva voce who have obtained 50% in 

each written paper and 60 per cent in the 

aggregate except in the case of candidates 

belonging to the Scheduled Castes/Tribes, 

in whose case the qualifying marks would 

be 40% in each written paper and 50% in 

the aggregate. 

  
 95.  The issue before the Supreme 

Court was whether it was open to the 

High Court to include in the list prepared 

under the rules names of the candidates 

who had not secured the minimum marks 

prescribed in the written examination for 

being eligible to appear in the viva-voce 

test. In other words, the Supreme Court 

was considering as to whether the High 

Court, having regard to the rules, had the 

power to add two marks to the marks 

obtained in each paper by way of 

moderation to make a candidate eligible. 

The Court in para-'13' held as follows: 
 

  "13. The question for decision is 

whether such a resolution can be passed 

by the High Court which is entrusted with 

the duty of conducting the examination. 

The High Court had not found any defect 

in the question papers or any 

irregularities in the valuation of the 

answer books. It may be that some 

candidates had obtained high marks in 

some papers and by reason of their not 

obtaining the required marks in the other 

papers or 60% and above in the 

aggregate they may not have become 

qualified for the viva voce test. In our 

opinion this alone would not be 

sufficient to add any marks by way of 

moderation. It is relevant to note the 

mandatory character of clause (6) in the 

Appendix to the Rules which says only 

such candidates will be called for viva 

voce who have obtained 50% marks in 

each written paper and 60% in the 

aggregate............. Addition of any marks 

by way of moderation to the marks 

obtained in any written paper or to the 

aggregate of the marks in order to make 

a candidate eligible to appear in the viva 

voce test would indirectly amount to an 

amendment of clause (6) of the 

Appendix." 
  (emphasis supplied) 
  
 96.  Further, the Court held that 

moderation had an adverse effect on the 
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candidates who otherwise scored the 

required qualifying marks in the 

examination but were declared ineligible 

for viva-voce test. 
  
  "The candidates who appear at 

the examination under the Delhi Judicial 

Service Rules acquire a right immediately 

after their names are included in the list 

prepared under rule 16 of the Rules which 

limits the scope of competition and that 

right cannot be defeated by enlarging the 

said list by inclusion of certain other 

candidates who were otherwise ineligible, 

by adding extra marks by way of 

moderation. 
  .... .... .... 
  Exercise of such power of 

moderation is likely to create a feeling of 

distrust in the process of selection to public 

appointments which is intended to be fair and 

impartial. It may also result in the violation of 

the principle of equality and may lead to 

arbitrariness. The cases pointed out by the 

High Court are no doubt hard cases, but hard 

cases cannot be allowed to make bad law. In 

the circumstances, we lean in favour of a strict 

construction of the Rules and hold that the 

High Court had no such power under the 

Rules. We are of the opinion that the list 

prepared by the High Court after adding the 

moderation marks is liable to be struck 

down." (para 13) 
  
 97.  The decision was followed in 

Durgacharan Misra v. State of Orrisa 

and others34 and the limitation of the 

Selection Committee was pointed out that 

it had no jurisdiction to prescribe the 

"minimum marks which a candidate had 

to secure at the viva-voce test." The 

Selection Committee does not even have 

the inherent jurisdiction to lay down the 

norms for selection nor can such power be 

assumed by necessary implication. 

 98.  In Ramachandra lyer and 

others vs. Union of India and others35, 

Supreme Court observed that the 

Selection Board had no power to add to 

the required qualification. The relevant 

para is extracted: 
  
  "By necessary inference, there 

was no such power in the ASRB to add to 

the required qualifications. If such power 

is claimed, it has to be explicit and cannot 

be read by necessary implication for the 

obvious reasons that such deviation from 

the rules is likely to cause irreparable and 

irreversible harm." 
  
 99.  It may be pointed out that rule 

making function under Article 309 is 

legislative and not executive as was laid down 

by the Supreme Court in B.S. Yadav and 

others v. State of Haryana and others36. For 

this reason also, the Selection Committee or 

the Selection Board cannot be held to have 

jurisdiction to lay down any standard or basis 

for selection as it would amount to legislating 

a rule of selection. 
  
 100.  Similarly, in Umesh Chandra 

Shukla23, it was observed that the 

Selection Committee does not possess any 

inherent power to lay down its own 

standards in addition to what is prescribed 

under the Rules. 
  
 101.  The precedents cited 

hereinabove have been noticed and 

followed by the Supreme Court in 

Krushna Chandra Sahu24 
  
 102.  In view thereof, it follows that 

the power to make rules regulating the 

conditions of service of persons appointed 

or seeking appointment on government 

posts is available to the Governor of the 

State under the Proviso to Article 309 or 
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under a statute and it is in exercise of this 

power the Recruitment Rules, was made. 

Where the statutory Rules, in a given 

case, is not made either by the Parliament 

or the State Legislature, or, for that 

matter, by the Governor of the State, it 

would be open to the appropriate 

Government, the Central Government 

under Article 73 and the State 

Government under Article 162, to issue 

executive instructions. Further, if the 

Rules have been made but are silent on 

any subject or point in issue, the omission 

can be supplied and the rules can be 

supplemented by executive instructions. 

But where the rules prescribe the 

procedure of selection by categorically 

providing the qualification and the 

eligibility criteria then in that event the 

examining Selection Board lacks inherent 

jurisdiction to entrench upon the 

eligibility criteria. (See: Sant Ram v. 

State of Rajasthan37.) 

  
 103.  We are also fortified in our 

conclusion while tracing the evolution of 

the Rules pertaining to the recruitment of 

Sub Inspector. The Recruitment Rules 

came to be amended on 3 December 

2015. The selections have been made 

pursuant to the amended Rules. Sub 

clause (b) of Rule 15 provides that 

"candidates failing to obtain 50% marks 

in each of the subject shall not be eligible 

for recruitment". The same phrase was 

employed in Sub-clause (e) of Rule 15 

that came to be amended. In other words, 

eligibility criteria was not altered or 

changed by rule making authority. The 

only change brought about by the 

amendment was that the procedure for 

written examination was entrusted upon 

the Selection Board exclusively by 

omitting Appendix-3 which prescribed the 

procedure of written examination. We are 

informed that the superseded Rule (prior 

to enactment of Recruitment Rules) 

governing the appointment and selection 

of Sub-Inspector, viz., "The Uttar Pradesh 

Sub-Inspector And Inspector (Civil 

Police) Service Rules, 2008", Rule 15(f) 

provided that the candidate ''who fails to 

obtain minimum 50% marks' in each 

subject shall not be eligible for 

recruitment. It is, thus, evident that the 

rule making authority was fully conscious 

that the candidates are required to score 

minimum marks (50%), failing which, 

they shall not be eligible for recruitment. 

The eligibility criteria was retained while 

promulgating Recruitment Rules. The 

Selection Board was not conferred the 

power and jurisdiction by the rule making 

authority to alter or amend the eligibility 

criteria. The Selection Board by the 

amended rules was vested with exclusive, 

but limited power to determine the 

procedure of the written examination, 

which includes evaluation of papers by 

adopting method of scaling to equalise the 

different levels of papers in examination 

held in multiple shifts and, accordingly, 

draw the select list. We accordingly find 

merit in the contention of the petitioners 

that Selection Board exceeded its 

authority by disqualifying the petitioners. 

  
 104.  Now coming to the ancillary 

issue whether the Selection Board was 

justified in scaling the raw marks. 

Whether percentile and percentage are the 

same concepts. The scope of judicial 

review of the normalisation method 

adopted by the Selection Board. 
  
 105.  Where the number of 

candidates taking the examinations are 

limited, it is to be assumed that there will 

be uniformity in the evaluation, but where 

large number of candidates take the 
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examination, in different shifts and in 

different papers, it therefore, becomes 

necessary to evaluate the question papers 

by evolving a procedure to ensure 

uniformity in the level of question papers. 

The examining bodies have been adopting 

different methods, and most examining 

bodies/Selection Boards appear to take 

the view that moderation is the 

appropriate method to bring about 

uniformity in evaluation where several 

examiners manually evaluate the answer 

scripts of descriptive (conventional) type 

question papers in regard to same 

subjects. Scaling is resorted to where a 

common merit list has to be prepared in 

regard to candidates who have taken 

examination in different subjects, in 

pursuance of an option given to them. 

Scaling places the scores from different 

tests or test forms on to a common scale. 

Normalization is adopted to equalize 

objective question papers held in different 

shifts. There are, thus, different methods 

of statistical scoring. Standard Score 

method, Linear Standard Score method, 

Normalized Equi-Percentile method are 

some of the recognized methods for 

scaling. 
  
 106.  The concept of normalisation 

of marks was introduced to equalise the 

level of difficulty of question paper of 

government exams, conducted in various 

shifts, in different papers. For example, a 

student who has appeared in first session 

or shift of the written exam might have 

scored low marks. However, the same 

student would have scored more or even 

higher marks if he had appeared in any of 

the latter shifts of the same exam. To 

eradicate this discrepancy the exam 

conducting Selection Boards have 

introduced the concept of normalisation 

of marks in exams to equalize the 

different levels of objective question 

papers held in multishifts in same 

subjects, based on common syllabus. 

  
 107.  Normalisation of marks, 

therefore, means increasing and/or 

decreasing the marks obtained by students 

in different timing sessions (shifts) to a 

certain number. In statistics, the term 

normalization refers to the scaling down 

of the data set such that the normalized 

data falls in the range between 0 and 1. 

Such normalization techniques help in 

comparing corresponding normalized 

values from two or more different data 

sets in a way that it eliminates the effects 

of the variation in the scale of the data 

sets i.e. a data set with large values can be 

easily compared with a data set of smaller 

values. The normalized score/percentile is 

obtained by applying a formula. 
  
 108.  Percentiles, however, should 

not be confused with percentage. The 

latter is used to express fractions of a 

whole, while percentiles are the values 

below which a certain percentage of the 

data in a data set is found. In practical 

terms, there is a significant difference 

between the two. The percentage score 

reflects how well the student did in the 

exam itself, the percentile score reflects 

how well he did in comparison to other 

students. Percentile rank would, therefore, 

mean percentage of scores that fall at or 

below a given score. Usually written to 

the nearest whole percent and are divided 

into 100 equally sized groups. The lowest 

score is at the first percentile and the 

highest score is at the 99th percentile. 
  
 109.  It is relevant to place on record 

that none of the aggrieved candidates 

have made any allegation of mala fides or 

lack of bona fides, as against the Selection 
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Board or its members or for that matter in 

the manner in which subsequent stages of 

selection were held by the Committee or 

with regard to the computation of 

normalized score arrived at by applying 

the Standardized Equi-Percentile method. 

In the absence of challenge to the 

normalization method and the scores 

obtained by the Selection Board in scaling 

the marks of the candidates scored in 

written examination, we take it that the 

normalisation formula and the normalized 

percentile score worked out by the 

Selection Board is just and fair. 
  
 110.  Shri Tarun Agrawal, learned 

counsel for the petitioners on the strength of 

hypothetical statistics/data attempted to 

persuade the Court to examine whether the 

normalisation adopted by the Selection Board 

would to lead to absurd results. The learned 

counsels for the respondents on the other hand 

attempted to show on hypothetical data that 

the method adopted by the Selection Board 

was just and fair. On specific query, they, 

however, submit that hard (actual) data 

pertaining to the written examination has not 

been relied upon by either of the parties nor it 

is available on the record. In absence of 

pleadings and hard data to that effect we 

decline to examine the methodology of 

evaluation on hypothetical statistical data. 

Academic questions based on hypothesis 

cannot be gone into to determine the issue 

inter se parties. 
  
 111.  We would, however, examine 

briefly the precedents where the Court 

interfered or declined to interfere with 

results of written examination adopting 

methods to equalise the raw marks. 

  
 112.  In Sanjay Singh2, the Supreme 

Court was considering the validity of the 

selections held for appointment in the 

U.P. Judicial Service on the basis of a 

competitive examination in which the 

Rules prescribed five papers, all of which 

were compulsory for all the candidates. 

The U.P. Public Service Commission had 

scaled the marks awarded to the 

candidates by following the scaling 

method. The Court, on examining the 

Judicial Service Rules which governed 

the selection did not permit scaling down 

the marks obtained by the candidates. A 

further question with regard to the 

correctness of the adoption of scaling 

method to an examination where the 

papers were compulsory and common to 

all the candidates was also considered. In 

doing so the Court observed as follows:- 
  
  "24.The moderation procedure 

referred to in the earlier para will solve 

only the problem of examiner variability, 

where the examiners are many, but 

valuation of answer-scripts is in respect 

of a single subject. Moderation is no 

answer where the problem is to find inter 

se merit across several subjects, that is, 

where candidates take examination in 

different subjects. To solve the problem of 

inter se merit across different subjects, 

statistical experts have evolved a method 

known as scaling, that is, creation of 

scaled score. Scaling places the scores 

from different tests or test forms on to a 

common scale. There are different 

methods of statistical scoring. Standard 

score method, linear standard score 

method, normalized equipercentile 

method are some of the recognized 

methods for scaling." 
  
 113.  It was furthermore observed: 

  
  "25...Scaling process, whereby 

raw marks in different subjects are 

adjusted to a common scale, is a 
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recognized method of ensuring uniformity 

inter se among the candidates who have 

taken examinations in different subjects, 

as, for example, the Civil Services 

Examination." 
  
 114.  The Court came to the 

conclusion that the U.P. Public Service 

Commission had not ensured nor 

considered the preconditions of the 

scaling method and the consequential 

effects in the declaration of the results 

which were found to be unacceptable. The 

Supreme Court held that the adoption of 

the scaling method in the given facts had 

resulted in treating unequals as equal. 

  
 115.  In Sunil Kumar10, the 

question before the Supreme Court was 

whether Sanjay Singh2 laid down any 

principle or direction regarding the 

methodology that has to be adopted by the 

Commission while assessing the answer 

scripts of the candidates in a public 

examination and specially whether any 

such principle or direction has been laid 

down governing public examinations 

involving different subjects in which the 

candidates are to be tested. Closely 

connected with the aforesaid question was 

the extent of the power of judicial review 

to scrutinize the decisions taken by 

another constitutional authority i.e. the 

Public Service Commission in the facts of 

the case. 
  
 116.  The appellants therein had 

contended that Sanjay Singh2 

categorically held that the system of 

moderation is applicable only to cases 

where the candidates take a common 

examination i.e. where there are no 

optional subjects and all the papers in 

which the candidates appear are the same. 

In a situation where the subjects are 

different, according to the appellants, it 

has been held in Sanjay Singh2 that it is 

the scaling method has to be applied and 

in such situations the system of 

moderation would not be relevant. The 

Court rejected the contention of the 

appellants that in Sanjay Singh2 there 

was a declaration of law of precedent that 

in an examination where the papers are 

common, the system of moderation must 

be applied and to an examination when 

the papers and subjects are different, 

scaling is the only available option. 

Paragraph 19 is extracted: 
 

  "19. The entirety of the 

discussion and conclusions in Sanjay 

Singh (supra) was with regard to the 

question of the suitability of the scaling 

system to an examination where the 

question papers were compulsory and 

common to all candidates. The 

deficiencies and shortcomings of the 

scaling method as pointed out and 

extracted above were in the above 

context. But did Sanjay Singh (supra) lay 

down any binding and inflexible 

requirement of law with regard to 

adoption of the scaling method to an 

examination where the candidates are 

tested in different subjects as in the 

present examination? Having regard to 

the context in which the conclusions were 

reached and opinions were expressed by 

the Court it is difficult to understand as to 

how this Court in Sanjay Singh (supra) 

could be understood to have laid down 

any binding principle of law or directions 

or even guidelines with regard to holding 

of examinations; evaluation of papers and 

declaration of results by the Commission. 

What was held, in our view, was that 

scaling is a method which was generally 

unsuitable to be adopted for evaluation 

of answer papers of subjects common to 
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all candidates and that the application of 

the said method to the examination in 

question had resulted in unacceptable 

results. Sanjay Singh (supra) did not 

decide that to such an examination i.e. 

where the papers are common the system 

of moderation must be applied and to an 

examination where the papers/subjects 

are different, scaling is the only 

available option. We are unable to find 

any declaration of law or precedent or 

principle in Sanjay Singh (supra) to the 

above effect as has been canvassed 

before us on behalf of the appellants. 

The decision, therefore, has to be 

understood to be confined to the facts of 

the case, rendered upon a consideration 

of the relevant Service Rules prescribing 

a particular syllabus. 
  (emphasis supplied) 
  
 117.  The Supreme Court further 

observed that the requirement of adoption 

of moderation, scaling or normalization 

by their very nature should be left to the 

expert bodies in the field, including, 

Public Service Commission and the scope 

of judicial review is limited to instances 

of arbitrary or mala fide exercise of power 

or being against statutory provision. 
  
  "20. We cannot understand the 

law to be imposing the requirement of 

adoption of moderation to a particular 

kind of examination and scaling to 

others. Both are, at best, opinions, 

exercise of which requires an indepth 

consideration of questions that are more 

suitable for the experts in the field. 

Holding of public examinations involving 

wide and varied subjects/disciplines is a 

complex task which defies an instant 

solution by adoption of any singular 

process or by a strait jacket formula. Not 

only examiner variations and variation in 

award of marks in different subjects are 

issues to be answered, there are several 

other questions that also may require to 

be dealt with. Variation in the strictness 

of the questions set in a multi-disciplinary 

examination format is one such fine issue 

that was coincidentally noticed in Sanjay 

Singh (supra). A conscious choice of a 

discipline or a subject by a candidate at 

the time of his entry to the University 

thereby restricting his choice of papers in 

a public examination; the standards of 

inter subject evaluation of answer papers 

and issuance of appropriate directions to 

evaluators in different subjects are all 

relevant areas of consideration. All such 

questions and, may be, several others not 

identified herein are required to be 

considered, which questions, by their 

very nature should be left to the expert 

bodies in the field, including, the Public 

Service Commissions. The fact that such 

bodies including the Commissions have 

erred or have acted in less than a 

responsible manner in the past cannot be 

a reason for a free exercise of the 

judicial power which by its very nature 

will have to be understood to be, 

normally, limited to instances of 

arbitrary or malafide exercise of power." 
  (emphasis supplied) 

  
 118.  The Supreme Court declined to 

interfere with the results and the decision 

of the Bihar Public Service Commission 

in adopting the scaling method to the 

examination.  
  
 119.  It therefore, follows that the 

appropriate method to bring about 

uniformity in evaluation is left to the 

examining authorities. The method 

adopted by the examining 

authority/Selection Board is not subject to 

judicial review until it is shown that the 
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exercise of the authority was mala fide, 

violative of the statutory provision or the 

method had resulted in absurd results 

rendering the entire selection manifestly 

arbitrary. In the facts of the instant case 

no allegation of mala fide has been made 

against the Selection Board or its 

members or with regard to the procedure 

of selection. It has not been shown by 

either of the parties based on hard 

statistics that normalisation had resulted 

in manifest, arbitrary or fair result. 
  
 120.  The learned Additional 

Advocate General finally has submitted 

that it is well within the domain of the 

Selection Board under Sub-clause (b) of 

Rule 15 of the Recruitment Rules, to 

determine the procedure for written 

examination. It cannot be objected by the 

petitioners after having appeared in the 

examination knowing fully well about the 

procedure of the written examination 

notified by the Selection Board on 28 

June 2017. In support of his above 

contention, reliance has been placed on 

the Supreme Court judgment in D. 

Sarojakumari vs. R. Helen Thilakom 

and others38. 
  
 121.  In reply to the contention, 

learned counsels for the petitioners would 

urge that when a candidate appears at an 

examination without objection and is 

subsequently found to be unsuccessful, a 

challenge to the process is precluded, but 

in the facts of the present case, the 

petitioners are not assailing the process of 

selection nor the notification of the 

Selection Board prescribing the 

procedure, but are respectfully praying 

that the process of selection mandatorily 

prescribed under the Recruitment Rules, 

be followed and applied strictly. It is 

further submitted that there may be no 

estoppel against the statute or Rules and if 

the process of selection is in derogation of 

the Rules, the same could have been 

assailed by the candidates who have been 

declared unsuccessful. The petitioners, 

herein, qualified the written examination 

and all subsequent stages of selection, but 

have been excluded from the select list. 

Reliance has been placed on the Raj 

Kumar and others vs. Shakti Raj And 

others39, referring para-16 which reads 

thus:- 
  
  "16. Yet another circumstance is 

that the Government had not taken out the 

posts from the purview of the Board, but after 

the examinations were conducted under the 

1955 Rule and after the results were 

announced, it exercised the power under the 

proviso to para 6 of 1970 notification and the 

posts were taken out from the purview thereof. 

Thereafter the Selection Committee was 

constituted for selection of the candidates. The 

entire procedure is also obviously illegal. It is 

true, as contended by Shri Madhava Reddy, 

that this Court in Madan Lal vs. State of J & 

K [(1995) 3 SCC 486] and other decisions 

referred therein had held that a candidate 

having taken a chance to appear in an 

interview and having remained unsuccessful, 

cannot turn round and challenge either the 

constitution of the selection Board or the 

method of Selection as being illegal; he is 

estopped to question the correctness of the 

selection. But in this case, the Government 

have committed glaring illegalities in the 

procedure to get the candidates for 

examination under 1955 Rules & so also in 

the method of selection and exercise of the 

power in taking out from the purview of the 

Selection Board and also conduct of the 

selection in accordance with the Rules. 

Therefore, the principle of estoppel by 

conduct or acquiescence has no application 

to the facts in this case. Thus, we consider 
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that the procedure offered under the 1955 

Rules adopted by the Government or the 

Committee as well as the action take by the 

Government are not correct in law." 
  (emphasis supplied) 
  
 122.  On specific query, learned 

Additional Advocate General submits that all 

the petitioners herein who obtained 50% 

minimum marks (qualifying marks) were 

allowed to participate in the subsequent stages 

of selection i.e. physical standard test, 

document verification and physical efficiency 

test. It is, therefore, urged that the Selection 

Board would not be required to undertake any 

fresh exercise of selection/recrutiment in 

preparation of the select list in order to merit. 
  
 123.  Having due regard to the facts 

and circumstances of the case and the 

provisions mandated by the Recruitment 

Rules, the writ petition is allowed by 

passing the following orders: 
   i) the select list dated 28 

February, 2019 is set aside and quashed; 
  ii) the candidates having failed to 

obtain 50% marks (raw marks) in each subject 

are declared ineligible for 

recruitment/selection; 
  iii) the Selection Board shall 

prepare the select list in order to merit on 

normalized score, derived by Standardized 

Equi-Percentile Method; 
  iv) Selection Board to comply the 

order within six weeks from the date of filing 

of certified copy of this order and the selected 

candidates shall be sent for training. 

 
 124.  No order as to costs.  

---------- 
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quashing order dated 19.05.2005, 
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held - The procedure undertaken for 
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Writ Petition dismissed (E-4) 
 

(Delivered by Hon’ble Saurabh Shyam 

Shamshery, J.) 

 
 1.  Petitioners have approached this 

Court by way of filing present writ 

petition seeking a writ of certiorari for 

quashing the order dated 19.5.2005 

passed by the District Inspector of 
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Schools, Mainpuri, whereby financial 

approval to the appointment of the 

petitioners on Class IV posts in the 

Government Girls Inter College Mainpuri 

was declined. 
  
 2.  A co-ordinate Bench of this 

Court, vide order dated 18.4.2014, 

allowed the present writ petition and set 

aside the impugned order dated 

19.5.2005, with the direction to 

respondent nos.2 and 3 to pay the salary 

and arrears of the petitioners, in 

accordance with law. 
  
 3.  State of U.P. being aggrieved, 

preferred Special Appeal Defective 

No.177 of 2015 before the Division 

Bench of this Court and the said appeal 

was allowed, vide order dated 28.4.2017 

wherein the order dated 18.4.2014 passed 

by the co-ordinate Bench of this Court 

was set aside and writ petition was 

restored to decide afresh in the light of the 

observations made in the order. The order 

dated 28.4.2017 is mentioned hereinafter 

:- 
 

  "Heard learned counsel for the 

parties. 
  Cause shown for the delay of 

277 days in filing of the instant appeal is 

to the satisfaction of the Court. 
  Delay is condoned. The delay 

condonation application stands allowed. 
  Heard learned counsel for the 

parties. 
  The judgement and order under 

appeal is liable to be set aside on a short 

ground i.e. the learned Single Judge has 

not examined as to what was the 

constitution of the Selection Committee, 

which had recommended the petitioners 

for appointment on Class-IV posts in 

Government Girls Inter College, 

Mainpuri and whether procedure 

prescribed has been followed or not. 

Selection has to be in conformity with the 

provision of 'Group D' Employees Service 

(U.P.) Rules, 1985. 
  It has also to be ascertained as 

to whether there has been strict 

compliance of the 'Group D' Employees 

Service Rules, 1985, both in the matter of 

publication of advertisement, invitation 

for calling of name from employment 

exchange constitution of selection 

committee and the procedure of selection 

thereto. Since the aforesaid aspect of the 

matter has escaped the attention of 

learned Single Judge the judgement and 

order dated 18.4.2014 is hereby set aside. 
  Mere deposit of the money with 

the advertisers cannot lead to a 

presumption that advertisement infact had 

been published in the news paper. The 

petitioner had obliged to produce the 

news paper in support of his contention 

that there has been due advertisement. We 

further find that learned Single Judge has 

also not adverted to the issue of ban 

imposed on Class-IV appointment, which 

aspect in our opinion is also crucial 

before any mandamus can be issued for 

payment of salary mere information of the 

vacancies / advertisement to the higher 

authorities will not lead to presume that 

the ban imposed by the State Government 

has been diluted. 
For all the aforesaid reasons, judgement 

and order dated 18.4.2014 is hereby set 

aside. The writ petition is restored to its 

original number. Let the same be decided 

in light of the observation made 

hereinabove . 
  With the aforesaid observations, 

the appeal is allowed." 
  For all the aforesaid reasons, 

judgement and order dated 18.4.2014 is 

hereby set aside. The writ petition is 
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restored to its original number. Let the 

same be decided in light of the 

observation made hereinabove . 
  With the aforesaid observations, 

the appeal is allowed." 
  
 4.  In this background, this writ 

petition is now being heard. On the basis 

of order dated 28.4.2017, passed by a 

Division Bench, following are the issues 

for consideration of the Court :- 
  
  (a) Whether strict compliance of 

procedure prescribed in Section 19 of the 

'Group D' Employees Services (U.P.) 

Rules, 1985 (hereinafter referred as 'the 

Rules of 1985') such as valid constitution 

of the Selection Committee, proper 

publication of advertisement, invitation 

for calling names from employment 

exchange etc. for appointment of 

petitioners on Class IV were followed or 

not ? 
  (b) What is the effect of ban 

imposed by State of U.P. on Class IV 

appointment under Government Order 

dated 3.11.1997 ? 
  
 5.  It has not been disputed by 

learned counsel appearing on behalf of 

rival parties that appointment of Class IV 

employees in respondent college are 

governed by 'Group D' Employees 

Services (U.P.) Rules, 1985 (hereinafter 

referred as 'Rules of 1985'). For the 

purpose of proper adjudication of present 

writ petition, it is essential to quote Rule 

19 of the Rules of 1985, which prescribed 

'Procedure for Selection' :- 
  
  "19. Procedure for Selection.- 

(1) The appointing authority shall 

determine the number of vacancies to be 

filled during the course of the year as also 

the number of the vacancies to be 

reserved for the candidates belonging to 

the Scheduled Castes, Scheduled Tribes 

and other categories. The vacancies shall 

be notified to the Employment Exchange. 

The appointing authority may also invite 

application directly from the persons who 

have their names registered in the 

Employment Exchange. For this purpose, 

the appointing authority shall issue an 

advertisement in a local daily newspaper 

besides pasting the notice for the same on 

the notice board. All such applications 

shall be placed before the Selection 

Committee. 
  (2) When the names of the 

General candidates and Reserve 

Candidates (for whom vacancies are 

required to be reserved under the orders 

of the Government) have been received by 

the Selection Committee it shall inter view 

and select the candidate for the various 

posts. 
  (3) In making selection the 

Selection Committee shall give weightage 

to the retrenched employees awarding 

marks in the following manner: 
  (i) For the first complete year: 5 

marks 
  (ii) For the next and every 

completed year of service: 5 marks 
  Provided that the maximum 

marks awarded to a retrenched employee 

under this sub-rule shall not exceed : 15 

marks 
  (4) The number of the candidates to 

be selected will be larger (but not larger by 

more than 25 per cent ) than the number of 

vacancies for which the selection has been 

made. The names in the select list shall be 

arranged according to the marks awarded at 

the interview." 
  
 6.  The procedure prescribed in Rule 

19 of the Rules of 1985 could be 

summarized as follows :- 
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  (i) Determination of vacancies 

by the appointment authority and also 

number of vacancies to be reserved for 

the candidates belonging to the Schedule 

Caste and Schedule Tribes. 
  (ii) Determined vacancies shall 

be notified to the Employment Exchange. 
  (iii) Appointing Authority may 

also invite applications directly from the 

persons who are registered in the 

Employment Exchange. 
  (iv) Appointing Authority shall 

issue an advertisement in a local daily 

newspaper and also paste notice of the 

same on the notice board. 
  (v) All the applications received 

shall be placed before Selection 

Committee. 
  (vi) Selection Committee shall 

take interview and select the candidates 

and prepare select list according to marks 

awarded in the interview for making 

selection. The Selection Committee shall 

give weightage to the retrenched 

employees by awarding marks as 

prescribed in Rule 19(3). 
  
 7.  Constitution of Selection 

Committee is prescribed in Rule 16 of the 

Rules of 1985, which is quoted 

hereinafter :- 
  
  "16. Constitution of Selection 

Committee.- For the purpose of 

recruitment to any post, there shall be 

constituted a Selection Committee as 

follows: 
  1.Appointing Authority; 
  2.An officer belonging to 

Scheduled Castes/Scheduled Tribes, 

nominated by the District Magistrate if 

the appointing authority does not belong 

to Scheduled Castes/Scheduled Tribes. If 

the appointing authority belongs to 

Scheduled Castes/Scheduled Tribes, an 

officer other than belonging to Scheduled 

Castes/Scheduled Tribes, Minority 

Community and Backward Class to be 

nominated by the District Magistrate; 
  3.Two officers nominated by the 

appointing authority, one or whom shall 

be an officer belonging to Minority 

Community and the other to Backward 

Class. If such suitable officers are not 

available in his department or 

organisation, such officers shall on the 

request of the appointing authority, be 

nominated by the District Magistrate and 

on his failure to do so, by reason of non-

availability of suitable officer, such 

officers shall be nominated by the 

Divisional Commissioner." 
  
 8.  Constitution of Selection 

Committee could be summarized as 

follows :- 
  
  a. Appointing Authority. 
  b. An officer belonging to 

S.C./S.T. nominated by Magistrate. 
  c. Two Officers nominated by 

Appointing Authority, one from Minority 

Community and other from Backward 

Class from the department in 

organisation. 
  d. Some provisions are 

mentioned, in case, members as 

mentioned above are not available. 

  
 9.  From the record available, 

following procedure was adopted for the 

selection of the petitioners :- 
  
  (i) Advertisement for the post of 

Class IV, (one for OBC and other for 

B.C.) was published on 27.3.2001 and 

25.3.2001 in a newspaper namely 'Danik 

Sach Kya Hai' and 'Danik Jantantra' 

respectively, which is on record of the 

writ petition. 
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  (ii) Vacancies were not notified 

to the Employment Exchange, however, 

selected candidates (petitioners) were 

registered at Employment Exchange. 
  (iii) No record or detail of 

Constitution of Selection Committee is 

available on record. 
  (iv) 7 candidates appeared for 

interview. 
  (v) A letter dated 8.4.2001 was 

issued under the signature of Principal, 

Government Girls' Inter College, Mainpuri, 

Principal Government Girls' Inter College, 

Karhet Mainupri and Assistant Basic Shiksha 

Adhikari, Mainpuri (member of Selection 

Committee) declaring the petitioners as 

selected as Class IV employee in pursuance of 

interview. 
  (vi) Appointment letters were 

issued to the petitioners and the same has 

been placed on record to show the 

numbers given by the Selection 

Committee to the candidates. 

  
 10.  From the above, it is clear that 

procedure adopted was defective so much as 

no record is submitted to show how the 

Selection Committee was formed as per Rule 

16 of the Rule of 1985. Only document to 

show composition of Selection Committee is 

a letter communicating about selection of 

petitioners which is signed by three persons, 

however, there is no nomination on behalf of 

District Magistrate regarding persons from 

S.C./S.T., Minority and B.C. Commonly as 

prescribed in Rule 16 of the Rules of 1985. 

Vacancies were not notified from 

Employment Exchange, therefore, the 

provisions of the Rules of 1985 were not 

strictly complied with for the selection process 

under taken for appointment of petitioners. 
  
 11.  Next issue which require 

consideration is regarding ban imposed on 

recruitment by Government Order dated 

3.11.1997, the said G.O. had imposed ban 

on fresh recruitment, however, by 

subsequent G.O. dated 6.9.2000, said ban 

was removed sofar as appointment on the 

posts which are reserved for Schedule 

Castes/Schedule Tribes, specifically in 

Class III and Class IV. Therefore, the 

recruitment of petitioners was not barred 

according to G.O. dated 3.11.1997 as 

petitioners were appointed in the year 

2001 when subsequent G.O. dated 

6.9.2000 has lifted the ban. 
  
 12.  As discussed above, the 

procedure undertaken for the recruitment 

of petitioners was not correct and there 

was no strict compliance of provisions of 

the Rules of 1985. The entire impugned 

selection is irregular, and therefore, there 

is no illegality in the impugned order 

whereby financial approval was not 

granted. Accordingly, the writ petition 

lacks merit, hence dismissed.  
---------- 
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A. U.P. Intermediate Education Act, 1921 - 
Sections 2(a), 2(b), 2(d), 7(3), 7(4), U.P. 

High School and Intermediate Colleges 
(Payment of Salaries of Teachers and 
Other Employees) Act, 1971 - Sections 

2(b), U.P. Board of Basic Education Act, 
1972-Sections 2(1)(d-1), 2(1)(d-2), 2(b), 
2(d), 3, 4, 19, U.P. Recognized Basic 

Schools (Recruitment and Conditions of 
Service of Teachers and other Conditions) 
Rules, 1975 - Rule 2(c), 2(e), 3, 4, 5, 6, 7, 
8, 9, 10, U.P. Junior High School (Payment 

of Salaries of Teachers and Other 
Employees) Act, 1978 - Section 2(b), 2(d), 
2(e), 2(2)(e-e), 2(f), 2(j), 10, U.P. State 

Universities Act, 1973 - Section 37(2) - 
Statute of Sampurnanand Sanskrit 
University-Statute 12.01 and U.P. Board of 

Sanskrit Education, 2000 -Sections 2(e), 
2(f), 3, 9, 13 - Mere recognition by the 
Board does not entitle the institution to 

seek maintenance grant from the State. 
 
B. Whether the primary institution in 
question can be said to be attached 

institution or integral part of the 
institution which is imparting Sanskrit 
Education from “Prathama” to “Acharya” 

(Junior High Schools to Post Graduate 
Level) and that whether recognition by 
District Basic Education Officer for 
running Classes I to V by itself put 

obligation on the State to pay to the 
teachers of the primary institution - 
Answering the questions in negative and 

dismissing this petition, the High Court 
held - As far as the primary institution 
(Class I to V), neither there was any 

provision in the Statute of the erstwhile 
University (Varanasi Sanskrit Vidyalaya 
Act, 1956) or in the Sampurnanand 

Sanskrit University first Statute, 1978 to 
regulate the same. There was, thus, no 
question of affiliation with the said 

Universities. Mere permission by the 
University to run classes I to V, 
therefore, is of no relevance. (Para 28) 
 
C. After referring to all the relevant 
statutes, it was observed that at the 
best, the part of the institution- in- 
question running classes I to V can be 

said to be recognized by the Board of 
Basic Education pursuant to the order 

dated 10.01.1973. Maintenance grant 
provided to the institution in question for 
imparting Sanskrit education from 

“Prathama” (Junior High School) to 
“Shashtri” (Graduation) would not ipso-
facto extend the said grant to the 

primary institution (Classes I to V), 
treating it as an integral part of the 
Sanskrit Mahavidyalaya. (Para 29) 
 
D. State is under no obligation to provide 

maintenance grant to each private 
institution imparting primary education 
or free education to children from age (6 

to 14 years). At the same time, it is 
necessary for a primary institution to 
seek recognition by the Board of Basic 

Education- Mere recognition by the 
Board, however, does not entitle the 
institution to seek maintenance grant 

from the State- Further, even in a 
recognized institution, not receiving 
maintenance grant, the appointment of 

teachers has to be made with the 
approval of the Basic Education 
Officer.(Para 33) 
 
E. The recognition granted on 
10.01.1973 is a permanent valid 
recognition within the meaning of the 
Basic Education Act, 1972 read with the 

Rules, 1975. The primary section of the 
institution in question is, thus, to be 
treated as a separate entity being a 

“recognized school” within the meaning 
of Rules, 1975 and shall be governed by 
the Act 1972 read with Rules 1975 as a 

“Junior Basic School” within the meaning 
of Section 2(1)(d-1) of the Basic 
Education Act, 1972 for all other relevant 

purposes. (Para 36) 
 
Writ petition challenges order dated 
21.08.2009, passed by UP Shiksha Nideshak 

(Sanskrit) Shiksha Nideshalya U.P. at Lucknow. 
 
Writ Petition dismissed (E-4) 
 
Precedent referred: - 
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1. Unni Krishnan J.P. & ors. Vs St. of A.P. & 
ors., (1993) 1 SCC 645 (Para 31, 32) 

2. T.M.A. Pai Foundation & ors. Vs St. of 
Karnataka & ors., (2002) 8 SCC 481 (Para 32) 

Precedent distinguished: - 

 
1. St. of U.P. & ors. Vs Pawan Kumar Dwivedi 
& ors., (2014) 9 SCC 692 (Para 29) 

2. Ramesh Upadhaya Vs St. of U.P. & ors., 

1193 AWC 847 (Para 2, 4, 6, 34) 

 

(Delivered by Hon’ble Mrs. Sunita 

Agarwal, J.) 
 

 1.  Heard Sri A.B.Singh, learned 

counsel for the petitioners and Sri Vishal 

Tandon, learned brief holder appearing on 

behalf of the State.  
  
 2.  The petitioners (seven in number) 

claimed to be working as Assistant 

Teachers in the Primary School attached 

to Jhauwa Dharma Nagar Sanskrit 

Mahavidyalaya Shikriganj, Gorakhpur, 

seek to challenge the order dated 

21.08.2009 passed by the respondent no.4 

rejecting their claim for payment of salary 

from the State Exchequer in the light of 

the judgement of this Court in Ramesh 

Upadhya Vs. State of U.P. & others 

reported in 1193 AWC 847.  
  
 3.  The facts in brief relevant to 

decide the controversy at hand are that the 

institution namely Jhauwa Dharma Nagar 

Sanskrit Mahavidyalaya Shikriganj, 

Gorakhpur is affiliated to the 

Sampurnanand Sanskrit University, 

Varanasi which imparts Sanskrit 

education. It is contended that the said 

institution is aided and recognized and the 

salary of teachers of the college is being 

paid from the State fund but the teachers 

of the attached primary school section are 

not getting their salary from the State 

Exchequer.  
  
 4.  It is contended that the primary 

institution, attached to the Sanskrit 

Mahavidyalaya was duly recognized by 

the District Basic Education Officer, 

Gorakhpur vide letter dated 10.01.1973 

and permission to run the primary classes 

(Classes I to V) was duly accorded by the 

Sampurnanand Sanskrit University. Both 

the letters of recognition and permission 

to run the classes are appended as 

Annexure no.'1' & '2' to the writ petition. 

It is contended that the Government order 

was issued in the year 1989 providing for 

payment of salary to the attached primary 

section of the Intermediate College but 

the teachers working in the Sanskrit 

institutions recognized and affiliated from 

Junior High School to the Post Graduate 

level were not being paid salary from the 

State exchequer. Pleading protection of 

doctrine of equality under Article 14 of 

the Constitution, few teachers of the 

primary section of a Sanskrit University 

approached this Court in "Ramesh 

Upadhya" (Supra). This Court had 

issued directions to the State-respondents 

to pay salary to the primary section 

teachers in the Sanskrit institution in the 

same line as has been done in the case of 

primary sections/ institution attached to 

the High School and Intermediate 

Colleges. The primary teachers were also 

held entitled to other consequential 

benefits like Group Insurance, General 

Provident fund, retiral benefits etc. as was 

being paid to the primary section teachers 

in the High School and Intermediate 

colleges. Submission is that only 

requirement was that the secondary or 

degree college/institution must be 

affiliated with the Sampurnanand Sanskrit 

University and the primary section should 
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be attached to the parent institution, 

which is aided and recognized. It is 

contended that the primary section of the 

institution-in-question is having the same 

status as that of the institution in 

"Ramesh Upadhya" (supra), the 

teachers working therein are, therefore, 

entitled to the same relief.  
  
 5.  The petitioners claim to have been 

appointed in the year 1971-77, 1980-89 

on different dates in the institution in 

question for teaching primary classes 

(class I to V). The submission is that they 

are entitled to salary and other allowances 

being teachers working in a recognized 

primary institution. Aggrieved by non-

consideration of their claim, the 

petitioners filed a Writ Petition No.24514 

of 2009 which was disposed of with the 

direction to consider their prayer and pass 

appropriate order. The Deputy Director 

(Sanskrit) for the Director of Education, 

U.P. Allahabad had passed the order dated 

21.08.2009 rejecting their representation 

and hence this writ petition.  
  
 6.  Learned counsel for the petitioner 

vehemently urged that with the 

permission being granted to the 

institution-in-question to run primary 

classes (from Class I to V) and the 

recognition given by the District Basic 

Education Officer, it cannot be said that 

the petitioners are not entitled to salary 

from the State fund. The plea taken by the 

Deputy Director that the decision in 

"Ramesh Upadhyaya" (supra) is not 

binding on him in as much as, in a similar 

matter a reference has been made to the 

Larger Bench of the Apex Court, is 

contemptuous. Mere reference to the 

Larger Bench of an issue would not take 

away the binding effect of the decision of 

a Court passed on merits.  

 7.  As far as the merit of the order 

impugned, nothing much could be urged 

by learned counsel for the petitioners 

apart from the assertions noted herein 

above.  
  
 8.  Learned Standing Counsel in 

rebuttal submits that mere recognition of 

the institution-in-question to run primary 

classes (I to V) would not bring any 

obligation on the State to pay salary of the 

teachers from the State fund, in much as, 

the institutions imparting Sanskrit 

education are not governed by the U.P. 

Basic Education Act' 1972 (in short Act' 

1972). In order to regulate Sanskrit 

Education in the State of U.P. and for 

establishing the Board of Secondary 

Sanskrit Education, the U.P. Board of 

Secondary Sanskrit Education Act' 2000 

(in short Act' 2000) had been enacted. The 

said Act provides for establishment of the 

U.P. Board of Secondary Sanskrit 

Education established under Section 3 

thereof. The Government Sanskrit School 

and other institutions imparting Sanskrit 

Education upto Uttar Madhyama (Senior 

Secondary School) (Intermediate), 

affiliated to or recognized by the 

Government Sanskrit College, Varanasi or 

Sampurnanand Sanskrit University, 

Varanasi, running in the State of U.P. 

immediately before the commencement of 

the Act' 2000 are now deemed to have 

been recognized by the Board of Sanskrit 

Education from the date of commencement 

of the said Act and shall be governed by 

the provision of the Act' 2000. The 

examination of the persons pursuing 

"Prathama" (Junior High School), "Purva 

Madhyama" (High School) or "Uttar 

Madhyama" (Intermediate), courses of 

study in said institution are now being 

conducted by the Board of Sanskrit 

Education established under the Act' 2000.  
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 9.  Pertinent is to note that the 

institution-in-question is being run by a 

private committee of management which 

has not been impleaded in the present 

petition. Learned counsel for the 

petitioner was though permitted to 

implead Sampurnanand Sanskrit 

University as respondent no.5 in the array 

of parties, but there is no proper 

incorporation in the writ petition. No 

counter affidavit has been filed on behalf 

of Sampurnanand Sanskrit University. 

The Board of Sanskrit Education has not 

been impleaded as respondent though the 

District Inspector of School, Inspector of 

Sanskrit Pathshala has been impleded as 

respondent no.3.  
  
 10.  The question before this Court is 

as to whether the primary institution in 

question can be said to be attached 

institution or integral part of the 

institution which is imparting Sanskrit 

Education from "Prathama" to "Acharya" 

(Junior High Schools to Post Graduate 

Level) and that whether recognition by 

the District Basic Education Officer for 

running Classes I to V by itself put 

obligation on the State to pay to the 

teachers of the primary institution.  
  
 11.  To appreciate the said 

controversy, it would be apt to go through 

the relevant provisions of a few statutory 

enactments and the rules framed by the 

Government from time to time. In 1921, 

the U.P. Intermediate Education Act' 1921 

(in short Act' 1921) was enacted to 

establish the Board of High School and 

Intermediate Education, which took place 

of the Allahabad University in regulating 

and supervising the System of High 

School and Intermediate Education in 

U.P. and prescribed courses therefor. 

Section 2 (a) of the Act' 1921 as amended 

in 1975 defines "Board" means the Board 

of High School and Intermediate 

Education and "Institution" defines in 

Section 2 (b) means a recognized 

Intermediate College, Higher Secondary 

School or High School and includes, 

where the context so requires, a part of an 

institution. "Recognition" in Section 2 (d) 

means recognition for the purpose of 

preparing candidates for admission to the 

Board's Examinations.  

  
 12.  Section 7 sub sections (3) & (4) 

confer power on the Board to conduct 

examination at the level of the High 

School and Intermediate courses and to 

recognize institutions for the purpose of 

its examination; respectively. The U.P. 

High School and Intermediate Colleges 

(Payment of Salaries of Teachers and 

Other Employees) Act' 1971 (U.P. Act 

No.24 of 1971) was enacted to regulate 

the payment of salaries to teachers and 

other employees of the High School and 

Intermediate Colleges receiving aid out of 

the State fund and to provide for matters 

connected therewith. Section 2 (b) of the 

Act' 1971 defines "Institution" which 

means a recognized institution receiving 

maintenance grant from the State 

Government and includes a Sanskrit 

Mahavidyalaya or a Sanskrit Vidayalaya 

receiving maintenance grant from the 

State Government. It provides power to 

the Inspector of School namely District 

Inspector of Schools to make supervision 

in the matter of payment of salary to the 

teachers and other employees of the 

institution receiving maintenance grant 

and take action against such management 

which failed to disburse salary and post 

retiral benefits within time.  
  
 13.  The U.P. Board of Basic 

Education Act' 1972 (in short as the Act' 
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1972) provides for the establishment of 

the Board of Basic Education and for 

matters connected therewith. The object 

of the Act is to strengthen the Basic 

Education (Primary and Junior High 

School) by reorganizing, reforming and 

expanding elementary education and to 

increase their usefulness by taking control 

and management of the primary 

education-institution, which were earlier 

managed by the Local Bodies (such as 

Zila Parishad and Municipal Board and 

Mahapalika in the State of U.P.). The said 

Act came into being from the academic 

session 1972-73. The expression "Basic 

Education" defined in Act' 1972 means :-  
  
  "Education upto the eight class 

imparted in schools other than high 

schools or intermediate college, and the 

expression "basic schools" shall be 

construed accordingly"  
  
 14.  The definition of "Junior Basic 

School" and "Junior High School" in 

clauses (d-1) & (d-2) of sub section (1) of 

Section 2 inserted by U.P. Act No.2 of 

2018, deemed to have come into force in 

August, 1972, provides the definition of 

the said expressions as follows:-  
  2(d-1)-"Junior Basic School" 

means a basic school in which education 

in imparted upto class fifth."  
  2(d-2)-"Junior High School" 

means a basic school in which education 

is imparted to boys or girls or to both 

from class sixth to class eighth."  

  
 15.  One of the important functions 

of the Board as provided in Section 4 of 

Act' 1972 is to organize, co-ordinate and 

control the imparting of Basic Education. 

On coming into force of the said Act, the 

power of management, supervision and 

control over the Basic Schools defined in 

clauses (d-1) & (d-2) of sub Section (2), 

which before the appointed day was with 

the local bodies, stood transferred in 

respect of such school to the Board.  
  
 16.  In exercise of powers under Sub 

Section (1) of Section 19 of the Act' 1972, 

the U.P. Recognized Basic Schools 

(Recruitment and Conditions of Service 

of Teachers and other Conditions) Rules' 

1975 were framed. The "Junior Basic 

School" defined therein is an institution 

other than the High Schools or 

Intermediate Colleges imparting 

education upto Class V. "Recognized 

School" defined in Rule 2 (e) of Rules' 

1975 means any "Junior Basic School", 

not being an institution belonging to or 

wholly maintained by the Board or any 

local body, recognized by the Board 

before the commencement of the Rules' 

1975 for imparting education from 

Classes I to V. The "Board" in Rule 2 (c) 

of the Rules' 1975 means the U.P. Board 

of Basic Education constituted under 

Section 3 of the Act and the "District 

Basic Education Officer" in Section 2 (d) 

means the District Basic Education 

Officer appointed by the State 

Government.  
  
 17.  For the applicability of the 

Rules' 1975, Rule 3 provides that every 

"recognized institution" shall be bound by 

the conditions and restriction specified 

therein. Rule 4 says that every 

"recognized school" must posses adequate 

financial resources for its efficient 

working and adequate facilities in 

accordance with the standard specified by 

the Board for teaching the subjects in 

respect of which such school is 

recognized. Rule 5 to 8 of the Rules' 1975 

regulate the requirement of building and 

equipment to run the school, tuition fee 
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and text books needed as per the 

curriculum prescribed by the Board. Rule 

9 deals with the appointment of teachers 

in a recognized school and provides that 

no person shall be appointed as teacher or 

other employee in any recognized school 

unless he possess such qualifications as 

specified in this behalf by the Board and 

for whose appointment the previous 

approval of the Basic Education Officer 

has been obtained in writing. The 

procedure for appointment as provided 

therein is by publication of vacancy in 

daily newspaper and approval of selection 

by the Basic Education Officer. As far as 

the salary of teachers is concerned, Rule 

10 provides that every recognized school 

shall pay the same scale of pay, dearness 

allowance etc. as are being paid to the 

teachers and employees of the Board 

possessing similar qualification and the 

payment shall be disbursed through 

cheque.  

  
 18.  The recognition is granted with 

the object to supervise the working of the 

management of the recognized school to 

meet the standards of primary education.  

  
 19.  The U.P. Junior High School 

(Payment of Salaries of Teachers and 

Other Employees) Act' 1978 came to be 

enacted by the U.P. Legislature to 

regulate the payment of salaries to the 

teachers and other employees of the junior 

high school receiving aid out of State 

fund and to provide for matters connected 

therewith. Clauses (b) & (d) of Section 2 

of the Act' 1978 defines "Education 

Officer" as District Basic Education 

Officer appointed under the U.P. Basic 

Education Act' 1972 and "Inspector" 

means the District Inspector of Schools. 

Section 2 (e) defines "institution" means a 

recognized Junior High School for the 

time being receiving maintenance grant 

from the State Government. Sub section 

(2) (e-e) inserted by U.P. Act No.3 of 

2018 provides for definition of "Junior 

High School" to mean as an institution 

which is different from the High School 

or Intermediate College in which 

education is imparted to boys or girls or to 

both from class VI to VIII.  
  
 20.  "Maintenance grant" as defined 

in clause (f) of Section 2 means grant-in-

aid of an institution provided by the State 

Government, by general or special order 

in that behalf to the level of the institution 

directed in the order. "Salary" of teachers 

means the aggregate of the emoluments 

including dearness or any other 

allowance, for the time being payable to a 

teacher or employee at the rate approved 

for the purpose of payment of 

maintenance grant. Section 2 (j) in the 

definition clause says :-  
  
  "(j) Other words and 

expressions defined in the Uttar Pradesh 

Basic Education Act, 1972 and not herein 

defined shall have the meanings assigned 

to them in that Act."  

  
 21.  Section 10 of Act' 1978 makes 

State Government liable for payment of 

salaries of teachers and employees of 

every institution receiving maintenance 

grant due in respect of any period after the 

appointed day.  
  
 22.  A cumulative reading of the 

aforesaid enactments indicates that though 

in Section 2(b) of the Act' 1971, 

expression "institution" includes a 

Sanskrit Mahavidyalaya or a Sanskrit 

Vidyalaya receiving maintenance grant 

from the State Government but neither the 

Basic Education Act' 1972 nor the 
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Payment of Salaries Act' 1978 includes 

schools imparting Sanskrit education at junior 

high school level i.e. "Prathama". The 

Sanskrit Vidyalaya or Sanskrit 

Mahavidyalaya were initially maintained 

under the Varanasi Sanskrit Vidyalaya Act' 

1956 which was renamed as Sampurnanand 

Sanskrit University, Varanasi. During the 

course of time, Sampurnanand Sanskrit 

University, Varanasi first Statute 1978 was 

framed under the U.P. State Universities Act' 

1973 to regulate the affiliation of the 

institutions imparting Sanskrit Education. In 

Statute 12.01 of the Statute of the 

Sampurnanand Sanskrit University, framed 

under Section 37 (2) of the U.P. State 

Universities Act' 1973, four categories of 

institutions have been provided which were 

affiliated by the Sampurnanand Sanskrit 

University to conduct the examination for the 

courses imparted by them.  

 

1. स्नाकोत्तर 

उपाजध 

महाजवद्यालय 

(Post 

Graduate 

Degree 

College)  

for imparing 

courses from 

"Prathama" upto 

"Acharya" and Post 

Graduate 

examination.  
 

2. उपाजध 

महाजवद्यालय  
(Degree 

Colleges)  

affiliated for 

"Shastri" 

(Graduate) 

examination (which 

may include 

courses from 

Prathama to 

Shashtri).  

3. उत्तर 

माध्यजमक 

महाजवद्यालय  
 

(Senior 

Secondary 

affiliated for 

imparting education 

upto "Uttar 

Madhyama" 

(Intermediate) 

examination (may 

School)  include such 

institutions 

imparting courses 

from Prathama to 

Uttar Madhyama)  

4. पूवच माध्यजमक 

जवद्यालय  
 

(High 

School)  

affiliated for 

imparting education 

upto "Purva 

Madhyama" (High 

School) which may 

include courses 

from Prathama to 

Madhyama.  
 

 

 

 23  Thus, under the Statute of the 

Sampurnanand Sanskrit University, 

affiliation could be granted from 

"Prathama" (junior High School) to 

"Shashtri" (Post Graduate). There was no 

provision for grant of recognition or 

affiliation for the purpose of running a 

primary education Classes (I to V) 

institution in the Statute of the 

Sampurnanand Sanskrit University.  
 

 24.  With the enactment of the U.P. 

Board of Sanskrit Education' 2000 w.e.f 

01.11.2000, (deemed to have come into 

force on 30.09.2000) enacted to regulate 

the Sanskrit education in the State of U.P., 

the institution imparting Sanskrit 

education upto "Uttar Madhyama 

(Intermediate)" are now recognized by the 

U.P. Board of Secondary Sanskrit 

Education established under Section 3 of 

the said Act. The "institution" as defined 

in Section 2 (f) of the Act' 2000 means:-  
  
  "Institution" means a sanskrit 

school imparting sanskrit education upto 

Uttar Madhayama recognized by the 

Board".  
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 25.  Section 2 (e) provides that the 

District Inspector of School shall 

discharge the functions of "Inspector" 

under the Act. Under Section 9 of the Act' 

2000, the Board is to prescribe courses of 

instructions, text books etc. for 

"Prathama", "Madhyama", "Uttar 

Madhyama" (Junior High School to 

Intermediate) courses in Sanskrit 

Education and to conduct examination of 

the said courses and to grant diploma or 

certificate to the persons pursuing the 

same.  
  
 26.  Section 13 of the Act' 2000 states 

that all institutions imparting Sanskrit 

Education upto "Uttar Madhyama", 

constituted in the State of U.P., immediately 

before the commencement of this Act, 

affiliated to or recognized by the Government 

Sanskrit College, Varanasi or Sampurnanand 

Sanskrit University, Varanasi shall be deemed 

to have been recognized by the Sanskrit 

Education Board under the Act' 2000 and 

shall cease to be affiliated to or recognized by 

the said college or University and shall be 

governed by the provisions of the Act' 2000.  
  
 27.  Meaning thereby since 

September 30, 2000, the part of the 

institution-in-question for imparting 

Sanskrit education from "Prathama to 

Uttar Madhyama" is governed by the 

provisions of the Act' 2000 and is deemed 

to be recognized by the U.P. Board of 

Sanskrit Education. For the purposes of 

higher Sanskrit education such as 

"Shashtri" & "Acharya" course, the 

institution continue to be affiliated with 

the Sampurnanand Sanskrit University 

which shall conduct the said examination.  

  
 28.  As far as the primary institution 

(class I to V), neither there was any 

provision in the Statute of the erstwhile 

University or in the Sampurnanand 

Sanskrit University first Statute' 1978 to 

regulate the same. There was, thus, no 

question of affiliation with the said 

Universities. Mere permission by the 

University to run classes I to V, therefore, 

is of no relevance.  

  
 29.  At the best, the part of the 

institution in question running classes I to 

V can be said to be recognized by the 

Board of Basic Education pursuant to the 

order dated 10.01.1973 (Annexure No.'1' 

to the writ petition.). Maintenance grant 

provided to the institution-in-question for 

imparting Sanskrit education from 

"Prathama" (Junior High School) to 

"Shashtri" (Graduation) would not ipso-

facto extend the said grant to the primary 

institution (classes I to V), treating it as an 

integral part of the Sanskrit 

Mahavidyalaya. The law laid down by the 

Supreme Court in the case of State of 

U.P. and others Vs. Pawan Kumar 

Dwivedi & others reported in 2014 (9) 

SCC 692 would not be attracted in the 

above noted facts and circumstances of 

the present case, in as much as, in the said 

case question was of payment of salary to 

the teachers and employees of a 

recognized "basic school" running classes 

from primary to junior high school i.e. 

classes I to VIII. By reading of the 

expression "Junior High School" for the 

purposes of Act' 1978 having the same 

meaning as that of the "Basic Education" 

in Section 2(b) of Act' 1972, it was held 

therein that the expression "Junior High 

School" in the Act' 1978 is intended to 

refer to the schools imparting "Basic 

Education" i.e. education upto class VIII. 

It was held that the fact that the legislature 

used expression "Junior High School" in 

the Act' 1978 and not the "basic school" 

as used and defined in Act' 1972 is 
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insignificant. It was concluded that if a 

"junior basic school" (classes I to V) is 

added after obtaining necessary 

recognition to the recognized and aided 

Senior basic school (class VI to VIII), 

then such "junior basic school" became 

integral part of one school i.e. the basic 

school having classes I to VIII.  
  
 30.  The said analogy drawn by the 

Apex Court, in the opinion of this Court, 

cannot be imported here to bring a 

primary institution/[classes (I to V)] 

added to an institution imparting Sanskrit 

education from junior High School level 

"(Prathama)" to the higher level of 

education "(Shahstri or Acharya)".  
  
 31.  As regards the obligation of the 

State of imparting free education to the 

children upto the age of 14 years, a 

constitutional guarantee under Article 21-

A of the Constitution brought by 86th 

Amendment' 2002, suffice it to note that 

even prior to the insertion of the said 

Article, the Apex Court in Unni 

Krishnan, J.P. and others Vs. State of 

Andhra Pradesh and others reported in 

1993 (1) SCC 645 had observed that 

children upto the age of 14 years have a 

fundamental right to free education 

stipulated in Article 45 of the Constitution 

of India. However, at the same time, it 

observed that the said obligation cannot 

be said to be performed only through the 

State school but it can also be done by 

permitting, recognising and aiding 

voluntary non-governmental 

organisations, who are prepared to impart 

free education to children.. The 

observation in paragraph no.176 in Unni 

Krishnan (supra) read as follows:-  
  
  "176. This does not however 

mean that this obligation can be 

performed only through the State Schools. 

It can also be done by permitting, 

recognising and aiding voluntary non-

governmental organisations, who are 

prepared to impart free education to 

children. This does not also mean that 

unaided private schools cannot continue. 

They can, indeed, they too have a role to 

play. They meet the demand of that 

segment of population who may not wish 

to have their children educated in State-

run schools. They have necessarily to 

charge fees from the students. In this 

judgment, however, we do not wish to say 

anything about such schools or for that 

matter other private educational 

institutions except ''professional colleges'. 

This discussion is really necessitated on 

account of the principles enunciated in 

Mohini Jain v. State of Karnataka (1992) 

3 SCC 666 and the challenge mounted 

against those principles in these writ 

petitions."  

  
 32.  In T.M.A. Pai Foundation and 

Ors. Vs. State of Karnataka and Ors. 

reported in 2002 (8) SCC 481, the eleven 

judges Constitutional bench of the Apex 

Court had approved the view of Unni 

Krishnan's (supra) to the extent that it 

had held that primary education is a 

fundamental right, though it did not agree 

with the scheme framed in Unni 

Krishnan (supra) case and the direction 

to impose the same in respect of the fee 

charged by private institutions.  

  
 33.  Thus, under the scheme of the 

legal Enactments and the judicial 

pronouncement of the Apex Court noted 

above, at least this much is clear that the 

State is under no obligation to provide 

maintenance grant to each private 

institution imparting primary education or 

free education to children from age (6 to 
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14 years). At the same time, it is 

necessary for a primary institution to seek 

recognition by the Board of Basic 

Education. Mere recognition by the 

Board, however, does not entitle the 

institution to seek maintenance grant from 

the State. Further, even in a recognized 

institution, not receiving maintenance 

grant, the appointment of teachers has to 

be made with the approval of the Basic 

Education Officer.  

  
 34.  The decision in "Ramesh 

Upadhaya" (supra) by the co-ordinate 

bench of this Court does not consider any 

of the above legal aspect of the matter and 

as such is not binding on this Court being 

per-incurium.  
  
 35.  It must, therefore, be held that 

the petitioners are not entitled to get 

salary from the State exchequer for the 

mere fact that the primary institution was 

recognized by the Board of Basic 

Schools. In so far as the plea that it was 

an attached institution to the Sanskrit 

Degree College, the same is found 

misconceived for the above noted reasons.  
  
 36.  At the same time, this Court 

does not agree with the conclusion of the 

Deputy Director of Education (Sanskrit) 

that the Board of Basic Education was not 

having power to grant recognition to the 

institution-in-question to run primary 

classes. The recognition granted on 

10.01.1973 is a permanent valid 

recognition within the meaning of the 

Basic Education Act' 1972 read with the 

Rules' 1975. The primary section of the 

institution-in-question is, thus, to be 

treated as a separate entity being a 

"recognized school" within the meaning 

of Rules' 1975 and shall be governed by 

the Act' 1972 read with Rules' 1975 as a 

"Junior Basic School" within the meaning 

of Section 2(1) (d-1) of the Basic 

Education Act' 1972 for all other relevant 

purposes.  
  
 37.  It shall not open for the Basic 

Education Officer or any other 

educational authority to interfere in the 

running of the said "junior basic school" 

except in a case of contravention of the 

Act' 1972 or the Rules' 1975. However, it 

will be open for the management to make 

a request to the State Government for 

bringing this institution in its grant-in-aid 

list, in accordance with law.  
  
 38.  Subject to the above 

observations and directions, the writ 

petition is dismissed.  
---------- 
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Courts are not supposed to interfere in 
the discretion of selection of punishment 

by Disciplinary Authority.  
 
Petitioner was suspended vide order 

dated 30.04.2001, on the allegation of 
carrying passengers without ticket and 
causing loss to UPSRTC. After enquiry, 

punishment of removal was imposed by 
the Disciplinary Authority. Appeal and 
Revision were also dismissed. Dismissing 
this petition, the High Court held that: - 
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happened is disputed by employee, 
employee has to prove his defence.  
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(Delivered by Hon’ble Sudhir Agarwal, J.) 
 

 1.  Heard Sri S.K. Rao, learned 

counsel for petitioner and Sri Ramanuj 

Pandey, learned counsel for respondents. 
  
 2.  This writ petition under Article 

226 of Constitution of India has been filed 

by sole petitioner Bijendra Pal, assailing 

order dated 11.04.2002 (Annexure- 6 to 

the writ petition) passed by Regional 

Manager, U.P. State Road Transport 

Corporation, Aligarh (hereinafter referred 

to as "Disciplinary Authority") imposing 

punishment of removal; order dated 

10.06.2003 (Annexure- 8 to the writ 

petition) passed by Regional Chief 

Manager, U.P. State Road Transport 

Corporation, Meerut rejecting appeal of 

petitioner and Revisional Order dated 

17.11.2003 (Annexure-10 to the writ 

petition) passed by Chairman, Transport 

Corporation, Lucknow rejecting 

petitioner's representation. A mandamus 

has also been prayed by petitioner 

directing respondents to reinstate him in 

service with all consequential benefits. 
  
 3.  Facts in brief, giving rise to the 

present writ petition are, that petitioner 

was initially appointed as Driver in U.P. 

State Road Transport Corporation 

(hereinafter referred to as "UPSRTC") 

and posted in Aligarh Depot, Iind, (Budha 

Bihar Depot). He met an accident in 1994 

and was declared disabled to work as 

Driver vide UPSRTC's order dated 

15.03.1995. Hence, he was 

accommodated to work as Conductor and 

posted in Hathras Depot. 
  
 4.  On the allegation of carrying 

passengers without ticket and causing loss 

to UPSRTC, petitioner was suspended 

vide order dated 30.04.2001. A charge-

sheet dated 10.05.2001 was served upon 

him containing single charge, which reads 

as under:- 

  
  ^̂vkids fo:) Jh eukst dqekj f=osnh 

lgk;d {ks=h; izcU/kd] cqyUn'kgj us fjiksVZ izLrqr 

dh gS fd fnukad 25-4-2001 dks ujkSjk fMiks dh cl 

la0 ;w0ih0 81@ 9328 ftldk lapkyu vki Jh 

juohj flag pkyd ds lkFk ccjkyk &fnYyh ekxZ ij 

dj jgs Fks] dk vkdfLed fujh{k.k vius lg;ksxh 

ofj"B LVs'ku izHkkjh o vU; ds lkFk cqyUn'kgj 

igqaprs gq;s 17-00 cts fd;kA fujh{k.k ds le; 

vkidh cl esa dqy 41 ;k=h ;k=kjr ik;s x;sA cl 

dk HkkSfrd fujh{k.k djus ij ik;k x;k fd cl esa 

18 ;k=h f'kdkjiqj ls fnYyh ds fcuk fVdV ik;s 

rFkk 09 ;k=h tks f'kdkjiqj ls fnYyh ds fy;s cSBs Fks 

rFkk fdjk;k Hkh fnYyh ls f'kdkjiqj rd dk fn;k 

x;k] ijUrq bu 09 ;kf=;ks dks vkids }kjk f'kdkjiqj 

ls fnYyh ds fVdV u nsdj de nwjh ds fVdV 

cqyUn'kgj ls fnYyh dk fn;k x;k FkkA fujh{kdksa 

}kjk fcuk fVdV ;kf=;ksa ds fVdV vkids fVdV 

fjDr iqfLrdk ls fVdV la0 5927191 ij 45 x 9 = 

405 rFkk 592192 ij 45 x 9 = 405 tkjh dj 

;kf=;ksa dks fn;k rFkk f'kdkjiqj ls cqyUn'kgj dk 

vUrj fVdV la0 5927190 ij 10 x 9 = 90 dk 

tkjh dj ;kf=;ksa dks fn;k x;kA fcuk fVdV ;kf=;ksa 

ls vki fdjk;k /kujkf'k fujh{k.k ls iwoZ gh olwy dj 

pqds FksA fujh{kdks }kjk ekxZ i= esa vko';d fVIi.kh 

vafdr dj ekxZ i= dh ,oa tkjh fd;s x;s fVdVksa 

dh ewy izfr;ksa dks fujh{k.k LFky ij gh jksd fy;k 

x;k rFkk ekxZ i= ij vkids Hkh gLrk{kj djk;s 

x;sA ;fn cl dk vkdfLed fujh{k.k u fd;k x;k 

gksrk rks vki fuxe fdj;k /kujkf'k 900@& vius 

futh LokFkZ esa gM+ius esa lQy gks tkrs vkSj fuxe 

dks gkfu mBkuh iM+rhA vkidk ;g d̀R; Hkz"Vkpkj es 

fyIr ik;s tkus dk |ksrd gSA 
  vr% vki ij ¼1½ fnukad 25-4-2001 

esa 18 ;k=h fcuk fVdV ,oa 09 ;kf=;ksa dks de 

nwjh ds fVdV nsdj Hkz"Vkpkj esa fyIr ik;k 

tkuk] ¼2½ fuxe fgrksa ds izfrdwy dk;Z djus] 

¼3½ vius drZO;ksa ,oa nkf;Roksa ds fo:) dk;Z 

djus ¼4½ deZpkjh vkpj lafgrk ds izfrdwy dk;Z 

djus ,oa ¼5½ deZpkjh lsok fofu;ekoyh ds 

fo:) dk;Z djus vkfn ds vkjksi yxk;s tkrs 

gSaA**  
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  "Shri Manoj Kumar Trivedi, 

Asstt. Regional Manager, Bulandshahr 

has presented a report against you that he 

along with his colleagues, the Senior 

Station Incharge and others, reached 

Bulandshahr and made a surprise 

inspection of Bus No. UP 81/9328 of 

Narora Depot, which you were plying 

along with the driver Ranveer Singh, on 

25.04.2001 at 17 o'clock. At the time of 

the inspection, total 41 passengers were 

found travelling in your bus. On physical 

inspection of the bus,18 passengers were 

found to be travelling without ticket in the 

bus from Shikarpur to Delhi and 09 

passengers were travelling from 

Shikarpur to Delhi and they had paid fare 

for Delhi to Shikarpur. Despite all this, 

all the 09 passengers were given tickets 

by you for Bulandshahr to Delhi, that is 

for a lesser distance instead of tickets 

from Shikarpur to Delhi. The passengers 

travelling without tickets were issued 

tickets by the Inspectors, 45x9 =405 on 

ticket no. 5927191 from your ticket blank 

book and the passengers were issued 45x9 

on ticket number 592192. The passengers 

were issued tickets for differential 

distance for Shikarpur to Bulandshahr, 

10x9=90 on ticket no. 5927190. You had 

realized fare from the ticket-less 

passengers prior to the inspection. The 

inspectors on inspection site itself 

recorded necessary remarks in the Route 

Book and withheld the originals of the 

tickets issued, and even your signature 

was obtained. If surprise inspection of the 

bus had not been made, you would have 

managed to grab the fare amount of Rs. 

900 for your private ends and the 

Corporation would have to suffer the said 

loss. This act of yours is reflective of your 

involvement in corruption. 
  Hence, you stands charged with 

(1) being involved in corrupt practices by 

letting 18 passengers travel without 

tickets and issuing tickets for lesser 

distance to 09 passengers on 25.04.2001, 

(2) working against the interest of the 

Corporation, (3) not performing your 

duties and responsibilities, (4) working 

contrary to the employees conduct code 

and (5) working against the employees 

service regulations and so on."   

   (Emphasis Added) 
 (English Translation by Court) 

  
 5.  Assistant Regional Manager 

(Karmik), Aligarh was appointed as 

Enquiry Officer to conduct enquiry. 

Denying the charge, petitioner submitted 

reply dated 30.05.2001. Enquiry officer 

after conducting enquiry, submitted report 

dated 05.11.2001 holding charges proved, 

whereafter a show cause notice dated 

25.01.2002 was issued, supplying copy of 

enquiry report to petitioner. Disciplinary 

Authority agreeing with the findings of 

Enquiry Officer, proposed punishment of 

"Removal" in the said show-cause notice. 

Petitioner submitted reply dated 

06.03.2002. Thereafter, Disciplinary 

Authority imposed punishment of 

removal vide order dated 11.04.2002. 

Against said order, petitioner preferred 

appeal which was dismissed vide order 

dated 10.06.2003 and thereafter revision 

was also dismissed vide order dated 

17.11.2003. These three orders of 

Disciplinary Authority, Appellate 

Authority and Revisional Authority are 

under challenge in the present writ 

petition. 
  
 6.  Learned counsel for petitioner 

contended that charge of carrying 27 

passengers without ticket has been held 

proved though not even a single passenger 

has been examined and therefore, it 

cannot be said that charge has been 
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proved by adducing any valid evidence; 

enquiry has not been conducted properly 

and charge has been held proved on 

conjecture and surmises; and that 

punishment is highly excessive and 

disproportionate the charge found proved. 

He has placed reliance on a Supreme 

Court decision in Roop Singh Negi Vs. 

Punjab National Bank 2009(2) SCC 

570. 
  
 7.  Learned counsel for respondents, 

however, submitted that petitioner was a 

Conductor in the bus and Inspection Team 

of UPSRTC checked the vehicle; 

inspection Report has been duly proved 

and non-examination of passengers, who 

were found travelling in the bus without 

ticket, is of no legal consequences since 

examination of passengers was not 

necessary in such cases; adequate 

opportunity was given to petitioner and 

punishment imposed upon him is just and 

valid, hence, no interference is called for. 

  
 8.  From the record, it transpires that 

on 25.04.2001, petitioner was working as 

Conductor in Bus No. UP-81/9328 of 

Naraura Depot, running on Babrala-Delhi 

route. A surprise checking was conducted 

by Senior Station In-charge and others at 

around 5:00 p.m. when bus was reaching 

at Bulandshahr. Inspection Team found a 

total 41 passengers travelling in the bus, 

out of which 18 passengers, travelling 

from Shikarpur to Delhi were without any 

ticket and 9 passengers who boarded bus 

at Shikarpur and their destination was 

Delhi had paid fare from Shikarpur to 

Delhi but tickets were issued by petitioner 

for a shorter distance i.e. Bulandshahr to 

Delhi, instead of Shikarpur to Delhi. 

Further, petitioner had already charged 

fare from passengers who were found 

travelling without ticket. Inspection Team 

issued tickets to passengers travelling 

without ticket from Ticket Book 

possessed by petitioner. Ranveer Singh 

was driver of the bus. 
  
 9.  In the reply to charge-sheet 

submitted by petitioner, he admits this 

fact that he was working as Conductor in 

Bus No. UP-81/9328 on 25.04.2001, 

when bus was running from Babrala to 

Delhi route. When bus reached Shikarpur, 

27 passengers boarded and when they 

were boarding, Sri Manoj Kumar Trivedi, 

Assistant Regional Manager, Bulandshahr 

along with checking squad came. 

Petitioner asked checking team that let 

passengers sit in the bus and thereafter 

petitioner may be allowed to issue tickets 

and then checking be conducted but 

checking team snatched Ticket Book from 

petitioner and arbitrarily issued tickets 

and under threat obtained signature of 

petitioner on the inspection note. He 

alleged that Assistant Regional Manager, 

who conducted checking has concealed 

the fact that bus was at halt and not 

running which was got stopped and 

thereafter checked. He further said that 

checking was made at Shikarpur and not 

while bus was reaching Bulandshahr. 
  
 10.  Thus, preparation of Inspection 

Report mentioning the fact that checking 

was conducted when bus was reaching at 

Bulandshahr and passengers were found 

without ticket and that checking report 

was signed by petitioner are the facts 

which are admitted by petitioner. He, 

however, has disputed contents of 

inspection note. 
  
 11.  In these circumstances, onus 

shifted upon petitioner to show that 

contents of checking report were not 

correct and his signature was obtained 
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under threat for which he did not adduce 

any evidence whatsoever. Even Driver of 

bus who was in a position to give correct 

facts, was not produced by petitioner in 

support of his defence whereby he 

challenged correctness of the facts stated 

in checking report which admittedly 

contained petitioner's signature. 
  
 12.  The question as to how oral 

enquiry would be conducted depends on 

facts of each case. 

  
 13.  It cannot be disputed when a 

charge is completely denied, Employer 

has to prove the charge first and thereafter 

employee would be required to adduce his 

defence to disprove the allegations, but 

when some part of the incident is 

admitted that the manner in which it 

happened is disputed by employee, the 

fact given by employee in his defence is 

to be proved by him. 
  
 14.  In the present case, a checking 

report was prepared mentioning the 

factum that petitioner was carrying 

passengers without ticket and thereby 

caused loss to UPSRTC. This checking 

report was duly signed by petitioner. This 

document was an evidence relied in the 

charge-sheet. Since in reply, aforesaid 

document itself was not disputed by 

petitioner, instead his stand was that the 

facts stated in the report do not depict 

correct facts and contain some incorrect 

facts, hence, onus was upon petitioner to 

show that checking report contained 

incorrect facts. 
  
 15.  One of the best witness which 

would have been able to make his 

statement on this aspect, whether 

checking was conducted when bus was 

reaching Bulandshahr or Shikarpur and 

whether passengers were boarding the bus 

at Shikarpur when checking was made or 

passengers had actually travelled distance 

from Shikarpur and while reaching 

Bulandshahr, checking was made and 

they were found without ticket, could 

have been got verified by petitioner 

through Driver of bus but he made no 

such attempt. Since documents of 

department, as such, was not denied but 

correctness thereof was denied, hence, 

non-examination of any oral evidence on 

behalf of Employer makes no difference 

in the facts of this case and onus itself 

shifted upon petitioner to show that facts 

stated in the report were not correct as he 

put his defence in reply to charge-sheet. 
  
 16.  In these facts and circumstances, 

the judgment cited by learned counsel for 

petitioner in his support, I find has no 

application to the facts of this case. 
  
 17.  So far as non-examination of 

ticket-less passengers is concerned, I find 

that in the case of charge of travelling of 

passengers without tickets, factum that 

passengers were not made witnesses or 

their statements were not recorded, has 

not been found to be relevant or a crucial 

aspect for valid inquiry. 
  
 18.  The scope of judicial review in 

such matter was examined in State of 

Haryana and Another v. Rattan Singh 

1977 (2) SCC 491, wherein Court held 

that sufficiency of evidence in proof of 

finding by a domestic Tribunal is beyond 

scrutiny but in absence of any evidence in 

support of ending his certainty justified 

judicial review and interference by Court. 

However, evidence of Inspector of flying 

squad was relevant and if it supports the 

charge, it cannot be said that finding 

recorded by domestic Tribunal proving 
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the charge is based on no evidence. Court 

specifically held "We cannot hold that 

merely because statements of passengers 

were not recorded the order that followed 

was invalid. Likewise, the re-evaluation of 

the evidence on the strength of co-

conductor's testimony is a matter not for 

the Court but for the administrative 

Tribunal." 
  
 19.  A similar view was taken in 

Divisional Manager, Rajasthan 

S.R.T.C. vs. Kamruddin (2009) 7 SCC 

552. 
  
 20.  Both the above authorities were 

followed while repelling similar argument 

that non-examination of passengers would 

vitiate findings of guilt raised in North 

West Karnataka Road Transport 

Corporation v. H.H. Pujar (2008) 12 

SCC 698. 
  
 21.  Learned counsel for petitioner 

urged that in fact, no oral enquiry was 

held since dates were fixed but no witness 

by Employer was examined and, 

therefore, here is a case where major 

penalty of removal has been imposed 

without holding any oral enquiry. He 

placed reliance on a Division Bench 

Judgment of this Court in Writ A No. 

7500 of 2016, Kunwar Pal vs. State of 

U.P. and Another, decided on 

29.05.2018. 
  
 22.  As I have already held that here 

is a case where charge is founded on a 

checking report existence thereof was not 

disputed by petitioner. In fact, he has also 

signed the said report but what he claimed 

is that report contained incorrect facts and 

for proving this aspect, onus lay upon 

petitioner to adduce evidence but he did 

not adduce any evidence, therefore, it 

cannot be said that non-production of any 

witness by Employer vitiates disciplinary 

proceedings in the case in hand. Hence, 

the aforesaid judgment and the principle 

of law is not applicable to the facts of this 

case. 
  
 23.  Lastly, it is contended that 

punishment imposed upon petitioner is 

highly excessive or disproportionate to 

the gravity of charge and, therefore, it 

deserves to be set aside. 

  
 24.  Here also, I find no force in the 

submission. It is not a case where 

misconduct of petitioner has not been 

found proved. It is also not a case where 

disciplinary enquiry was not conducted in 

a fair manner or principles of natural 

justice have been denied. The question of 

imposition of major penalty upon a 

Conductor of a Transport Corporation 

who has been found short charging of fare 

or carrying passengers without ticket was 

considered by Supreme Court in 

Karnataka S.R.T.C. v. B.S. Hullikatti 

(2001) 2 SCC 574, and Court said as 

under:- 
  
  "5. On the facts as found by the 

Labour Court and the High Court, it is 

evident that there was a short-charging of 

the fare by the respondent from as many 

as 35 passengers. We are informed that 

the respondent had been in service as a 

Conductor for nearly 22 years. It is 

difficult to believe that he did not know 

what was the correct fare which was to be 

charged. Further-more, the appellant had 

during the disciplinary proceedings taken 

into account the fact that the respondent 

had been found guilty for as many as 36 

times on different dates. Be that as it may, 

the principle of res ipsa loquitur, namely, 

the facts speak for themselves, is clearly 
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applicable in the instant case. Charging 

50 paise per ticket less from as many as 

35 passengers could only be to get 

financial benefit by the Conductor. this 

act was either dishonest or was so grossly 

negligent that the respondent was not fit 

to be retained as a Conductor because 

such action or inaction of his is bound to 

result in financial loss to the appellant-

Corporation. 
  6. It is misplaced sympathy by 

the Labour Courts in such cases when on 

checking it is fund that the Bus 

Conductors have either not issued tickets 

to a large number of passengers, though 

they should have, or have issued tickets of 

a lower denomination knowing fully well 

the correct fare to be charged. It is the 

responsibility of the Bus Conductors to 

collect the correct fare from the 

passengers and deposit the same with the 

Company. they act in a fiduciary capacity 

and it would be a case of gross 

misconduct if knowingly they do not 

collect any fare or the correct amount of 

fare." 
  
 25.  The above decision was 

followed by a three Judges Bench of 

Supreme Court in Regional Manager, 

Rajasthan State Road Transport 

Corporation vs. Ghanshyam Sharma 

SCC (2002) 10 330, wherein Court said 

"The main duty or function of the 

Conductor is to issue tickets and collect 

fare and then deposit the same with the 

Road Transport Corporation and when a 

conductor fails to do so, then it will be 

misplaced sympathy to order his re-

employment instead of dismissal." 

  
 26.  The above authorities show that 

a Conductor held fiduciary relation with 

Employer and if he is found allowing 

travelling by passengers without tickets, it 

is a serious misconduct justifying 

maximum penalty of dismissal. Mere fact 

that subsequently fare was relied by 

checking squad it found sufficient to 

condone the misconduct committed by 

person concerned. Further it is not a 

number of passengers or quantum of 

ticket which will weigh the penalty but is 

the conduct which is of substance to 

examine whether penalty is justified or 

not. A Conductor who has failed to 

discharge his only duty of allowing 

passengers to travel after paying 

appropriate fare and to deposit the same 

with Employer is guilty of serious 

misconduct and deserves to be given 

maximum punishment. 
  
 27.  In Writ Petition No. 4253 (S/S) 

of 1991 Jagdish Prasad Sharma Vs. 

U.P. State Public Services Tribunal & 

Others, decided on 15.2.2017, which was 

also case of bus conductor of UPSRTC. 

This Court in para 14 and 15 said as under 

:- 
  
  "14. We do not propose to 

multiply authorities on this aspect and 

suffice it to mention that dishonesty, lack 

of integrity on the part of an official of 

Corporation, going to the extent of 

causing loss to Corporation, of which the 

official is holding position in trust, is a 

very serious matter. It is the aptitude of a 

person which leans towards dishonesty 

and corruption or bad conduct, that needs 

punished. The circumstances or quantum 

of loss or amount of misappropriation or 

other things cannot be considered as a 

justification for such misconduct on the 

part of official concerned, so as to justify 

a lenient view on the issue of punishment. 
  15. There is no question of 

leniency or sympathy. In fact any 

indulgence in such matter will make even 



2076                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Court a party to such dishonest action, 

which has to be avoided, prevented and is 

totally uncalled for. Court cannot be a 

party to a misdeed of a person. On the 

contrary, once a person had indulged in 

misconduct, shown lack of integrity or 

honesty etc., adequate preventive 

punishment, which may be a lesson to 

others also, is need of the day." 
  
 28.  In Regional Manager, 

U.P.S.R.T.C, Etawah & Ors. vs Hoti 

Lal & Anr 2003(3) SCC 605, where 

Court said that it is the responsibility of 

Bus Conductor to collect correct fare from 

passengers and deposit the same with 

Corporation. They act in a fiduciary 

capacity and it would be a case of gross 

misconduct if knowingly they do not 

collect any fare or the correct amount of 

fare. 
  
 29.  In Divisional Controller, 

KSRTC (NWKRTC) Vs. A.T. Mane, 

(2005) 3 SCC 254, amount found in 

possession being unaccounted money was 

only Rs. 93/-, but dealing with the 

question of quantum of punishment, Court 

said; 

  
  "............ question of quantum of 

punishment, one should bear in mind the 

fact that it is not the amount of money 

misappropriated that becomes a primary 

factor for awarding punishment, on the 

contrary, it is the loss of confidence 

which is the primary factor to be taken 

into consideration. In our opinion, when 

a person is found guilty of 

misappropriating corporation's fund, 

there is nothing wrong in the corporation 

losing confidence or faith in such a 

person and awarding a punishment of 

dismissal." 
   (emphasis added) 

 30.  In Divisional Controller, 

N.E.K.R.T.C. Vs. H. Amaresh (2006) 6 

SCC 187, Court held that even short 

remittance amounts to mis-conduct and 

justifies major penalty. 
  
 31.  In Uttar Pradesh State Road 

Transport Corporation Vs. Nanhe Lal 

Kushwaha, 2009 (8) SCC 772, Court 

held that a Conductor depositing lesser 

amount, irrespective of fact that the 

amount was small and the incumbent has 

retired, no interference would be justified 

in the matter of penalty. 
  
 32.  In Rajasthan State TPT 

Corporation and another Vs. Bajrang 

Lal, (2014) 4 SCC 693, Court said; 
  
  "in cases involving corruption-

there cannot be any other punishment 

than dismissal. Any sympathy shown in 

such cases is totally uncalled for and 

opposed to public interest. The amount 

misappropriated may be small or large; it 

is the act of misappropriation that is 

relevant."     (emphasis 

added) 
  
 33.  Applying the exposition of law 

as discussed above to the facts of the case, 

I find that petitioner was a Conductor 

whose responsibility was to ensure that 

any passenger who travel in the bus in 

which he is working as Conductor has 

paid due fare for the distance he has to 

travel and no person is allowed to travel 

without ticket so that no loss is caused to 

UPSRTC. Petitioner has not discharged 

his above duty and committed a serious 

misconduct in discharge of his duty. 
  
 34.  When an employee fails to 

discharge fundamental duties he is 

supposed to perform, which includes even 
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financial aspects, Courts are not supposed to 

interfere in the discretion of selection of 

punishment by Disciplinary Authority since 

they are the best judge to decide what 

punishment should be impose upon erring 

official. The role of Court in the matter of 

departmental proceedings is very limited and 

Court cannot substitute its own views and 

findings by replacing findings arrived at by 

authority on detailed appreciation of evidence 

on record. In the matter of imposition of 

sentence, scope of interference by Court is 

very limited and restricted to exceptional 

cases. Punishment imposed by Disciplinary 

Authority or Appellate Authority unless, 

shocking to the conscience of the Court, 

cannot be subjected to judicial review. Court 

has to record reasons as to why punishment is 

disproportionate. Failure to give reasons 

amounts to denial of justice. 
  
 35.  In Union of India v. Bodupalli 

Gopalaswami, (2011) 13 SCC 553, Sanjay 

Kumar Singh v. Union of India & Ors., 

(AIR 2012 SC 1783) and S.R. Tewari v. 

Union of India, (2013) 6 SCC 602, Court 

said that mere statement that punishment is 

disproportionate to charge is not sufficient and 

appropriate reasons have to be recorded by 

Court if it proposed to interfere with quantum 

of punishment. 
  
 36.  Explaining the earlier judgment 

In Ranjit Thakur v. Union of India & 

Ors., AIR 1987 SC 2386, where Court 

held that punishment has to suit the 

offence and the offender. It should not be 

vindictive or unduly harsh. It should not 

be so disproportionate to the offence as to 

shock the conscience and amount in itself 

to conclusive evidence of bias. 

  
 37.  In Union of India & Ors. v. 

R.K. Sharma, AIR 2001 SC 3053, Court 

said that if the charge was ridiculous, the 

punishment was harsh or strikingly 

disproportionate it would warrant 

interference. However, it is only in 

extreme cases, which on their face, show 

perversity or irrationality, there could be 

judicial review and courts should not 

interfere merely on compassionate 

grounds. The employees when act in 

fiduciary capacity and commits default, in 

financial matters, major penalty has been 

upheld. 

  
 38.  In the entirety of the facts as 

discussed above and the exposition of 

law, I do not find any manifest error in the 

orders impugned in the present petition so 

as to justify interference by this Court. 
  
 39.  Writ petition lacks merit and is 

accordingly dismissed.  
---------- 
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91 (2)-Petitioners challenged order 
dated 22.11.2018, passed by the 

Regional Transport Authority, Aligarh, 
which was dismissed on the ground of 
limitation by the Appellate Tribunal. 

Allowing the petition, the High Court 
held - In absence of publication or proof 
of communication of order, the date of 

order would be deemed to be the date on 
which the order is communicated or 
published. (Para 20, 22) 
 
B. Power to condone delay has to be 

liberally construed to advance the cause 
of justice. (Para 23) 
 
Writ petition challenges order and judgment of 

State Transport appellate Tribunal, UP dated 
26.04.2019. 
 
Writ Petition allowed (E-4) 
 
(Delivered by Hon’ble Ashok Kumar, J.) 

 

 1.  Heard Sri A.R. Dube, learned 

counsel for the petitioners and Sri P.K. 

Giri, learned Additional C.S.C., who 

represents all the respondents.  
  
 2.  Considering the nature of the 

order that is being passed, the learned 

counsel for the respondents does not pray 

for time to file counter affidavit and 

therefore with the consent of learned 

counsel for the parties, this petition is 

being disposed of finally.  
  
 3.  The petitioners are aggrieved by 

an order and the judgment of the State 

Transport Appellate Tribunal, U.P. dated 

26.04.2019 thereby the State Transport 

Appellate Tribunal, herein after referred 

as the 'Appellate Tribunal' has dismissed / 

rejected the Misc. Case No. 28 of 2019 

and 29 of 2019 filed by the petitioner nos. 

1 and 2 solely on the ground of limitation 

without touching the merit of the case.  

 4.  The fact of the case are that the 

petitioners are indulged in transport business 

and they applied for grant of permanent stage 

carriage permits on the route. The applications 

of the petitioners for grant of stage carriage 

permits are considered by the Regional 

Transport Authority, Aligarh and the Regional 

Transport Authority, Aligarh by its resolution 

have granted permanent stage carriage permit 

to the petitioners by imposing model 

condition of vehicle of ten years age. The date 

of grant of permission by the Regional 

Transport Authority, Aligarh was 22.11.2018, 

however according to the petitioner the order 

of grant of permission was not pronounced on 

the said date i.e. on 22.11.2018 and it was kept 

pending by the Regional Transport Authority, 

Aligarh.  
  
 5.  The petitioners' claims that on 

several times they approached the office 

of the Regional Transport Authority, 

Aligarh and requested for issuance of the 

copy of the grant of permission, however 

the same was not delivered.  
  
 6.  According to the petitioners the 

applications are moved on 19.12.2018 before 

the Regional Transport Authority, Aligarh 

with a request to provide the certified copy of 

the order granting the permission dated 

22.11.2018 to the petitioners but neither any 

information was supplied nor the copy of the 

decision was issued.  
  
 7.  The petitioners' claims that they 

have continuously approached the office 

of the Regional Transport Authority, 

Aligarh but failed in their efforts to get 

the copy of the order dated 22.11.2018 of 

grant of permission.  
  
 8.  The petitioners submits that the 

copy of the order dated 22.11.2018 passed 

by the Regional Transport Authority, 
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Aligarh was only provided to the 

petitioners on 21.02.2019 in which the 

date of issuance of the copy of the order 

was mentioned as 19.12.2018 instead of 

21.02.2019. The petitioners approached 

the office of the Secretary, Regional 

Transport Authority, Aligarh to correct 

the date of issuance of the order dated 

22.11.2018 but no heed was paid on the 

request of the petitioners to correct the 

date of issuance of the copy of the order 

dated 22.11.2018.  
  
 9.  The counsel for the petitioners 

submits that since permanent stage 

carriage permits have been granted to the 

petitioners on the applied route with the 

condition that for lifting the permit the 

age of the vehicle should not be more than 

ten years.  

  
 10.  According to the petitioners the 

condition stipulated in the permit was not 

correct nor acceptable, hence the 

petitioners were advised by their counsel 

to file an appeal / Misc. case before the 

State Transport Appellate Tribunal, U.P., 

hence the petitioners have filed Misc. 

Case / Appeals before the State Transport 

Appellate Tribunal, U.P. at Lucknow, 

which are numbered being Misc. Case 

No. 28 of 2019 and Misc. Case No. 29 of 

2019.  

  
 11.  Both the above Misc. cases were 

heard together by the Appellate Tribunal 

and are decided by a common judgment 

and order dated 26.04.2019 whereby the 

appeals / Misc. cases of the petitioners are 

dismissed on the ground of limitation 

without touching the merit of the case, 

hence the present petition.  

  
 12.  The contention of the counsel for 

the petitioners is that admittedly the copy 

of the judgment and order passed by the 

Regional Transport Authority, Aligarh 

has been served upon the petitioners on 

21.02.2019 against which the appeals / 

Misc. cases have been filed by the 

petitioners on 14.03.2019, that is within a 

period of 30 days, even then the Appellate 

Tribunal has dismissed the appeals / Misc. 

cases of the petitioners treating the same 

are filed beyond the prescribed limitation.  
  
 13.  Learned counsel for the 

petitioners submits that the copy of the 

impugned order passed by the Regional 

Transport Authority, Aligarh dated 

22.11.2018 are received on 21.02.2019 

and not on 19.12.2018 therefore the 

rejection of the appeals / Misc. cases by 

the appellate Tribunal is totally illegal, 

arbitrary and bad.  

  
 14.  Learned counsel for the 

petitioners placed reliance of the 

provision of Section 90 of the Motor 

Vehicles Act, 1988 which reads as 

follows:-  
  
  "Section 90. Revision.- The 

State Transport Appellate Tribunal may, 

on an application made to it, call for the 

record of any case in which an order has 

been made by a State Transport Authority 

or Regional Transport Authority against 

which no appeal lies, and if it appears to 

the State Transport Appellate Tribunal 

that the order made by the State 

Transport Authority or Regional 

Transport Authority is improper or 

illegal, the State Transport Appellate 

Tribunal may pass such order in relation 

to the case as it deems fit and every such 

order shall be final.  
  Provided that the State 

Transport Appellate Tribunal shall not 

entertain any application from a person 



2080                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

aggrieved by an order of a State 

Transport Authority or Regional 

Transport Authority, unless the 

application is made within thirty days 

from the date of the order.  
  Provided further that the State 

Transport Appellate Tribunal may 

entertain the application after the expiry 

of the said period of thirty days, if it is 

satisfied that the applicant was prevented 

by good and sufficient cause from making 

the application in time.  
  Provided also that the State 

Transport Appellate Tribunal shall not pass 

an order under this section prejudicial to any 

person without giving him a reasonable 

opportunity of being heard."  
  
 15.  Learned counsel for the 

petitioners submits that admittedly the 

order dated 22.11.2018 passed by the 

Regional Transport Authority, Aligarh 

was not communicated to the petitioners 

either on the date of order or thereafter or 

before 21.02.2019 therefore the rejection 

of the appeals / Misc. cases by the 

Appellate Tribunal on the ground of 

limitation is wholly illegal bad and is also 

against the provision of Section 90 of the 

Motor Vehicles Act, 1988.  
  
 16.  Learned counsel for the 

petitioners has referred the second proviso 

of Section 90 of the Act.  
  
 17.  Learned counsel for the 

petitioners submits that since there was no 

delay in filing the appeals / Misc. cases at 

the hands of the petitioners therefore there 

was no occasion to file the delay 

condonation application.  
  
 18.  He has further referred Rule 

91(2) of U.P. Motor Vehicle Rules, 1998 

which provides that any aggrieved person 

may prefer an appeal within a period of 

30 days of the receipt of the order.  
  
 19.  In the instant case the petitioners 

claims that they received the copy of the 

order impugned only on 21.02.2019 and 

the same were never communicated to the 

petitioners prior to 21.02.2019 therefore 

the appeals / Misc. cases filed by the 

petitioners on 18.03.2019 are well within 

the prescribed period of limitation.  
  
 20.  Assailing the order passed by the 

Appellate Authority, learned counsel for 

the petitioners have submitted that under 

Rule 60 of the U.P. Motor Vehicles Rules, 

1998 every decision of the Regional 

Transport Authority or State Transport 

Authority has to be published on the 

notice board by the Secretary of the 

concerned Regional Transport Authority 

or the State Transport Authority and in 

absence of its publication or proof of its 

communication / information of the order, 

the date of the order would be deemed to 

be the date on which the order is 

communicated or published and as there 

exists no material on record to show that 

the order was published, as per the 

provisions of the Motor Vehicles Rules or 

otherwise communicated to the 

petitioners, the date of the order would be 

deemed to be the date of its knowledge, 

hence appeal / Misc. cases of the 

petitioners were filed well within the 

period of limitation. In the alternative, it 

has been submitted that in any view of the 

matter since the Appellate Authority had 

the power to condone the delay in filing 

the appeal, the appeals / Misc. cases of the 

petitioners ought not to have been rejected 

on the ground of limitation or on technical 

ground as such the appeals / Misc. cases 

ought to have been decided by the 

Appellate Tribunal on merits. 
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 21.  Learned Additional C.S.C., who 

has appeared on behalf of all the 

respondents, though sought to defend the 

order passed by the Appellate Authority 

but did not dispute the fact that the 

Appellate Authority / Appellate Tribunal 

had the power to condone the delay as per 

the provisions of second proviso to 

Section 90 of the Motor Vehicles Act, 

1988.  
  
 22.  Having considered the rival 

submissions, I am of the opinion that 

prima facie there appears no delay in 

filing the appeals / Misc. cases before the 

Tribunal however, the delay if any 

noticed by the Tribunal ought to have 

been condoned when the petitioners have 

explained in their memo of appeal / 

affidavit that the order was neither 

published nor communicated and that no 

knowledge about the order was received 

by the petitioners upon enquiry from the 

office of the respondent no. 2 and that the 

copy of the order was only received by 

the petitioners on 21.02.2019 the 

Appellate Tribunal should have been 

proceeded in the matter by deciding the 

appeals / Misc. cases filed by the 

petitioners on merits.  
  
 23.  It is well settled that power to 

condone the delay has to be liberally 

construed to advance the cause of justice 

and the limitation should not be used to 

shut out adjudication on merits, 

particularly, where the delay is not 

inordinate which, if condoned, would 

cause substantial prejudice to the other 

affected party. Accordingly, this Court 

considers it appropriate to set aside the 

orders passed by the State Transport 

Appellate Tribunal, U.P., Lucknow, dated 

26.04.2019 and the Appellate Tribunal 

therefore is directed to proceed in the 

matter and to decide the appeals / Misc. 

cases filed by the petitioners on its merit.  
  
 24.  The Appellate Tribunal will 

consider all legal and factual pleas on 

merits to be raised before it by the 

petitioners.  
  
 25.  With the above directions, the 

writ petition stands allowed. 
---------- 
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only to enable the bereaved family to 
tide over the immediate financial crisis. 

They are an exception and cannot be 
made the rule - Mere death of an 
employee in harness does not entitle his 

family to such source of livelihood. (Para 
14, 16, 17 & 19) 
 
B. Strictly, this claim cannot be upheld 

on the touchstone of Article 14 or 16 of 
the Constitution of India. (Para 21, 24, 26 
& 27)   
 
C. Delay in making applications for 

appointment on compassionate grounds 
raises a presumption that the immediate 
financial crisis has been tided over. (Para 

23, 28, 30, 31, 32 & 33)   
 
D. The refusal to permit agitation of stale 
claims is based on the principle of 

acquiescence. (Para 54) 
 
E. The rule of delay and laches by 
preventing the assertion of belated 

claims puts to final rest long dormant 
claims. The policy of litigative repose, 
creates certainty in legal relations and 

curtails fruitless litigation. (Para 55) 
 
C. Emotional distress and financial 
penury are two distinct facts. Emotional 

distress occasioned by the death of the 
employee is not material for the 
appointment on compassionate grounds. 
(Para 38)                                                                         
 
D. Third party interest created on the 
account of delay cannot be disturbed while 
exercising extraordinary jurisdiction under 

Art. 226. (Para 39, 42, 43 & 44) 
 
Writ petition has been filed to decide 
representation dated 11.10.2018, for 

appointment on compassionate grounds. 
 
Writ Petition dismissed (E-4) 
 
Precedent followed: - 

1. Umesh Kumar Nagpal Vs St. of Haryana, 
(1994) 4 SCC 138 (Para 17) 

2. Director of Education (Secondary) Vs Pushpendra 
Kumar, (1998) 5 SCC 192 (Para 18) 

3. Mumtaz Yunus Mulani Vs St. of Mah., 

(2008) 11 SCC 384 (Para 20) 

4. St. of Haryana Vs Ankur Gupta, (2003) 7 
SCC 704 (Para 21) 

5. Bhawani Prasad Sonkar Vs UOI & ors., 
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730 (Para 27) 
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192 (Para 30) 

8. Smt. Sonal Laviniya & anr. Vs UOI & anr., 

(2003) (5) AWC 4070 (Para 31) 

9. Sanjeev Kumar Vs Food Corpn. Of India & 
ors., Writ A No. 11083 of 2018, entered on 

03.05.2018 (Para 32) 

10. Shiv Kumar Dubey Vs St. of U.P., (2014) 
(2) ADJ 312 (Para 33) 
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44) 

14. Shankara Co-op Housing Society Ltd. Vs M. 
Prabhakar 7 ors., (2011) 5 SCC 607 (Para 45) 
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47) 

16. S.S. Rathore Vs St. of M.P.., (1989) 4 SCC 
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(Delivered by Hon’ble Ajay Bhanot, J.) 
 

 1.  Heard Ms. Manisha Chaturvedi, 

learned counsel for the petitioner and 
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learned Standing Counsel for the 

respondents. 
  
 2.  The petitioners claims, that he is 

entitled for appointment, under the dying-in-

harness rules. The petitioner has made, several 

representations on 08.02.2015, 06.05.2017, 

09.07.2017, 15.11.2017 and lastly on 

11.10.2018, for grant of appointment on 

compassionate grounds. However, the same 

has not been decided till date. 
  
 3.  The prayer made by the 

petitioner, is for a direction to the 

authorities, to decide his representation 

dated 11.10.2018, for appointment on 

compassionate grounds. 

  
 4.  The submission of Ms. Manisha 

Chaturvedi, learned counsel for the 

petitioner, is that the petitioner could not 

apply for appointment, on compassionate 

grounds, in the immediate aftermath of 

the death of his mother, since he was 

minor at that point in time. The petitioner 

applied for appointment after he attained 

majority. The petitioner cannot be faulted, 

for the delay, on his part in making such 

application. Her prayer is that, the claim 

of the petitioner, for appointment under 

dying-in-harness rules, may be decided 

within a stipulated period of time. 
  
 5.  Learned Standing Counsel raises 

a preliminary objection to the 

maintainability of the writ petition. He 

submits that the petition is barred by 

delay and laches. No satisfactory 

explanation to the delay and laches on 

part of the petitioner, in approaching this 

court has been made in the writ petition. 

He submits, that the delay in making the 

claim for appointment is not liable to be 

condoned. The family of the petitioner, 

did not face any immediate financial 

crisis, upon the death of his mother. 
  
 6.  Heard learned counsel for the 

petitioner and learned Standing Counsel 

for the State. 
  
 7.  Certain facts relevant for the 

judgment are established beyond the pale 

of dispute. 
  
 8.  The mother of the petitioner was 

working on the post of Peon in the 

Nazarat, Collectorate, Gorakhpur. She 

died in harness on 18.10.1999. The 

petitioner was a minor, at the time of the 

death of his mother. Petitioner claims, that 

he attained majority, in the year 2003. 

  
 9.  The petitioner submitted an 

application, for grant of appointment, on 

compassionate grounds, for the first time on 

13.07.2007. Thereafter several applications, 

were submitted by the petitioner, on 

06.05.2017 and 11.10.2018 ,before the 

authority concerned. The respondent 

authorities, did not act upon his claim, and 

failed to appoint him, under the "U.P. 

Recruitment of Dependants of Government 

Servants Dying in Harness Rules, 1974". 
  
 10.  The petitioner approached this Court 

by instituting the instant writ petition, on 

28.05.2019, with a prayer to decide the 

representation of the petitioner dated 

11.10.2018. The said representation of the 

petitioner, for appointment on compassionate 

grounds was moved almost 19 years after the 

death of the mother of the petitioner. The writ 

petition has been instituted by the petitioner, 

almost 20 years after the death of his mother. 
  
 11.  This is the admitted case of the 

petitioner. 
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 12.  Grant of appointment on 

compassionate grounds in the respondent 

corporation is regulated and governed by 

the Uttar Pradesh Recruitment of 

Dependants of Government Servants 

Dying in Harness Rules, 1974 

(hereinafter referred to as the " Dying in 

Harness Rules"). 
  
 13.  The concept of dying in harness 

is unique to Service Law Jurisprudence. 
  
 14.  The validity of the concept of 

appointments on the basis of an employee 

dying in harness was called in question 

before the courts. The constitutional 

validity of the aforesaid appointments 

soon came to be tested. The 

compassionate ground appointments 

passed the test of constitutional validity 

by a slender margin. The justification to 

make compassionate ground 

appointments was provided on the footing 

that the kin of the deceased stood on the 

brink of financial penury or faced an 

immediate financial crisis on account of 

the death of working member of the 

family. This feature alone constituted the 

kin of a deceased employee into one class 

and on the footing alone the rationale of 

compassionate ground appointments was 

justified. 
  
 15.  It would be apposite to reinforce 

the narrative with good authority. 
  
 16.  The purpose of compassionate 

appointments provides their justification. 

The death of a bread winner forces the 

family of the deceased into penury. The 

immediacy of the financial crisis creates 

the requirement for urgent redressal. The 

concept of compassionate appointments is 

created only to enable the bereaved family 

to tide over the immediate financial crisis. 

 17.  The Hon'ble the Supreme Court 

in Umesh Kumar Nagpal Vs. State of 

Haryana, reported at (1994) 4 SCC 138, 

explained the purpose of compassionate 

in following terms: 
  
  "2.The question relates to the 

considerations which should guide while 

giving appointment in public services on 

compassionate ground. It appears that 

there has been a good deal of obfuscation 

on the issue. As a rule, appointments in 

the public services should be made strictly 

on the basis of open invitation of 

applications and merit. No other mode of 

appointment nor any other consideration 

is permissible. Neither the Governments 

nor the public authorities are at liberty to 

follow any other procedure or relax the 

qualifications laid down by the rules for 

the post. However, to this general rule 

which is to be followed strictly in every 

case, there are some exceptions carved 

out in the interests of justice and to meet 

certain contingencies. One such exception 

is in favour of the dependants of an 

employee dying in harness and leaving his 

family in penury and without any means 

of livelihood. In such cases, out of pure 

humanitarian consideration taking into 

consideration the fact that unless some 

source of livelihood is provided, the 

family would not be able to make both 

ends meet, a provision is made in the 

rules to provide gainful employment to 

one of the dependants of the deceased 

who may be eligible for such employment. 

The whole object of granting 

compassionate employment is thus to 

enable the family to tide over the sudden 

crisis. The object is not to give a member 

of such family a post much less a post for 

post held by the deceased. What is 

further, mere death of an employee in 

harness does not entitle his family to such 
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source of livelihood. The Government or the 

public authority concerned has to examine the 

financial condition of the family of the 

deceased, and it is only if it is satisfied, that 

but for the provision of employment, the 

family will not be able to meet the crisis that a 

job is to be offered to the eligible member of 

the family. The posts in Classes III and IV are 

the lowest posts in non-manual and manual 

categories and hence they alone can be 

offered on compassionate grounds, the object 

being to relieve the family, of the financial 

destitution and to help it get over the 

emergency. The provision of employment in 

such lowest posts by making an exception to 

the rule is justifiable and valid since it is not 

discriminatory. The favourable treatment 

given to such dependant of the deceased 

employee in such posts has a rational nexus 

with the object sought to be achieved, viz., 

relief against destitution. No other posts are 

expected or required to be given by the public 

authorities for the purpose. It must be 

remembered in this connection that as against 

the destitute family of the deceased there are 

millions of other families which are equally, if 

not more destitute. The exception to the rule 

made in favour of the family of the deceased 

employee is in consideration of the services 

rendered by him and the legitimate 

expectations, and the change in the status and 

affairs, of the family engendered by the 

erstwhile employment which are suddenly 

upturned." 
  
 18.  A similar sentiment was echoed 

by the Hon'ble Supreme Court in the case 

of Director of Education (Secondary) v. 

Pushpendra Kumar, reported at (1998) 5 

SCC 192 in the following terms: 

  
  "8.The object underlying a 

provision for grant of compassionate 

employment is to enable the family of the 

deceased employee to tide over the 

sudden crisis resulting due to death of the 

bread-earner which has left the family in 

penury and without any means of 

livelihood. Out of pure humanitarian 

consideration and having regard to the 

fact that unless some source of livelihood 

is provided, the family would not be able 

to make both ends meet, a provision is 

made for giving gainful appointment to 

one of the dependants of the deceased 

who may be eligible for such 

appointment. Such a provision makes a 

departure from the general provisions 

providing for appointment on the post by 

following a particular procedure. Since 

such a provision enables appointment 

being made without following the said 

procedure, it is in the nature of an 

exception to the general provisions. An 

exception cannot subsume the main 

provision to which it is an exception and 

thereby nullify the main provision by 

taking away completely the right 

conferred by the main provision. Care 

has, therefore, to be taken that a 

provision for grant of compassionate 

employment, which is in the nature of an 

exception to the general provisions, does 

not unduly interfere with the right of other 

persons who are eligible for appointment 

to seek employment against the post 

which would have been available to them, 

but for the provision enabling 

appointment being made on 

compassionate grounds of the dependant 

of a deceased employee. InUmesh Kumar 

Nagpalv.State of Haryana[(1994) 4 SCC 

138 : 1994 SCC (L&S) 930 : (1994) 27 

ATC 537] this Court has taken note of the 

object underlying the rules providing for 

appointment on compassionate grounds 

and has held that the Government or the 

public authority concerned has to 

examine the financial condition of the 

family of the deceased and it is only if it is 
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satisfied, that but for the provision of 

employment, the family will not be able to 

meet the crisis that a job is to be offered 

to the eligible member of the family. In 

that case the Court was considering the 

question whether appointment on 

compassionate grounds could be made 

against posts higher than posts in Classes 

III and IV. It was held that such 

appointment could only be made against 

the lowest posts in non-manual 

categories. It was observed: (SCC p. 140, 

para 2) 
  "The provision of employment in 

such lowest posts by making an exception 

to the rule is justifiable and valid since it 

is not discriminatory. The favourable 

treatment given to such dependant of the 

deceased employee in such posts has a 

rational nexus with the object sought to 

be achieved, viz., relief against 

destitution. No other posts are expected 

or required to be given by the public 

authorities for the purpose. It must be 

remembered in this connection that as 

against the destitute family of the 

deceased there are millions of other 

families which are equally, if not more 

destitute. The exception to the rule made 

in favour of the family of the deceased 

employee is in consideration of the 

services rendered by him and the 

legitimate expectations, and the change in 

the status and affairs, of the family 

engendered by the erstwhile employment 

which are suddenly upturned." 
  
 19.  However, there is a caution. 

Compassionate ground appointments are 

an exception and cannot be made the rule. 

The exception can be maintained only by 

strictly adhering to the pre-conditions of 

the appointment in a strict fashion. A 

relaxation in the aforesaid pre-conditions 

would open a floodgate of appointments 

on compassionate grounds. It will turn the 

compassionate ground appointments into 

a regular source of recruitment. The 

constitutionally accepted mode of 

appointment to public office or any other 

post under the State Government or its 

instrumentalities is by open and 

transparent recruitment process. Such 

recruitment process would invite eligible 

persons from the open market to compete 

for appointment. This process is 

consistent with the mandate of Article 14 

and Article 16 of the Constitution of 

India. 
  
 20.  It was with this constitutional 

mandate in mind that the Hon'ble 

Supreme Court in the case of Mumtaz 

Yunus Mulani v. State of Maharashtra, 

reported at (2008) 11 SCC 384 cautioned 

that compassionate appointment were not 

an alternative mode of recruitment to 

public employment, by laying down the 

law thus: 

  
  "However, it is now a well-

settled principle of law that appointment 

on compassionate grounds is not a source 

of recruitment. The reason for making 

such a benevolent scheme by the State or 

the public sector undertaking is to see 

that the dependants of the deceased are 

not deprived of the means of livelihood. It 

only enables the family of the deceased to 

get over the sudden financial crisis." 
  
 21.  The Hon'ble Supreme Court 

reiterated the purpose and limitations of 

compassionate ground appointment in the 

case of State of Haryana v. Ankur 

Gupta, reported at (2003) 7 SCC 704 

held thus: 

  
  "6. As was observed in State of 

Haryana v. Rani Devi [(1996) 5 SCC 308 
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: 1996 SCC (L&S) 1162 : JT (1996) 6 SC 

646] it need not be pointed out that the 

claim of the person concerned for 

appointment on compassionate ground is 

based on the premise that he was 

dependent on the deceased employee. 

Strictly, this claim cannot be upheld on 

the touchstone of Article 14 or 16 of the 

Constitution of India. However, such 

claim is considered as reasonable and 

permissible on the basis of sudden crisis 

occurring in the family of such employee 

who has served the State and dies while in 

service. That is why it is necessary for the 

authorities to frame rules, regulations or 

to issue such administrative orders which 

can stand the test of Articles 14 and 16. 

Appointment on compassionate ground 

cannot be claimed as a matter of right. 

Die-in-Harness Scheme cannot be made 

applicable to all types of posts 

irrespective of the nature of service 

rendered by the deceased employee. 

InRani Devi case [(1996) 5 SCC 308 : 

1996 SCC (L&S) 1162 : JT (1996) 6 SC 

646] it was held that the scheme 

regarding appointment on compassionate 

ground if extended to all types of casual 

or ad hoc employees including those who 

worked as apprentices cannot be justified 

on constitutional grounds. In LIC of India 

v. Asha Ramchhandra Ambekar [(1994) 2 

SCC 718 : 1994 SCC (L&S) 737 : (1994) 

27 ATC 174] it was pointed out that the 

High Courts and Administrative Tribunals 

cannot confer benediction impelled by 

sympathetic considerations to make 

appointments on compassionate grounds 

when the regulations framed in respect 

thereof do not cover and contemplate 

such appointments. It was noted in Umesh 

Kumar Nagpal v.State of Haryana 

[(1994) 4 SCC 138 : 1994 SCC (L&S) 

930 : (1994) 27 ATC 537] that as a rule, 

in public service appointments should be 

made strictly on the basis of open 

invitation of applications and merit. The 

appointment on compassionate ground is 

not another source of recruitment but 

merely an exception to the aforesaid 

requirement taking into consideration the 

fact of the death of the employee while in 

service leaving his family without any 

means of livelihood. In such cases the 

object is to enable the family to get over 

sudden financial crisis. But such 

appointments on compassionate ground 

have to be made in accordance with the 

rules, regulations or administrative 

instructions taking into consideration the 

financial condition of the family of the 

deceased. 
  7. In Director of Education 

(Secondary) v. Pushpendra Kumar 

[(1998) 5 SCC 192 : 1998 SCC (L&S) 

1302] it was observed that in the matter 

of compassionate appointment there 

cannot be insistence for a particular post. 

Out of purely humanitarian consideration 

and having regard to the fact that unless 

some source of livelihood is provided the 

family would not be able to make both 

ends meet, provisions are made for giving 

appointment to one of the dependants of 

the deceased who may be eligible for 

appointment. Care has, however, to be 

taken that provision for grant of 

compassionate employment which is in 

the nature of an exception to the general 

provisions does not unduly interfere with 

the right of those other persons who are 

eligible for appointment to seek 

appointment against the post which would 

have been available, but for the provision 

enabling appointment being made on 

compassionate grounds of the dependant 

of the deceased employee. As it is in the 

nature of exception to the general 

provisions, it cannot substitute the 

provision to which it is an exception and 



2088                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

thereby nullify the main provision by 

taking away completely the right 

conferred by the main provision. 

  
 22.  It was in the experience of the 

State Government that a large number of 

applications for compassionate ground 

appointments were made much after the 

death of the government servants. Rule 5 

of the said Rules provides for the said 

contingency. Rule 5 authorizes the State 

Government to condone the delay in 

making of an application for an 

appointment on compassionate grounds. 

The State Government undoubtedly has 

the power to condone the delay in filing 

of an application for appointment on 

compassionate grounds. However, while 

considering the scope of such power, 

purpose of compassionate ground 

appointments can not be lost sight of. The 

stated purpose which is the only 

justifiable ground for such appointments, 

is that the family which is facing 

immediate financial crisis, should be 

supported by providing an employment to 

a member of such family to tide over the 

crisis. 

  
 23.  Only present and imminent 

financial crisis provides the sole 

justification for making appointments on 

compassionate grounds. Delay in making 

such applications for appointment on 

compassionate grounds raises a 

presumption that the immediate financial 

crisis has been tided over. Lifting of the 

immediate financial penury, denies the 

justification for making an appointment 

on compassionate grounds. 
  
 24.  The criteria of financial hardship 

faced by the family of the deceased 

caused by his death, provides a thin 

membrane of legitimacy to compassionate 

appointments. Bereft of this thin cover of 

legitimacy or if any other criteria is 

employed to make compassionate 

appointments, the appointments would 

become vulnerable to a constitutional 

challenge. Appointments based on 

descent or claims of appointment which 

rest on heredity, invite the wrath of 

Article 16 of the Constitution of India. 
  
 25.  It would be apposite to fortify 

the narrative with good authority. 

  
 26.  The Hon'ble the Supreme Court 

set its face against appointments based on 

descent in the case of Bhawani Prasad 

Sonkar Vs Union of India and Others, 

reported at (2011) 4 SCC 209. The 

Hon'ble the Supreme Court in Bhawani 

Prasad Sonkar (supra), spoke as follows: 
  
  "Now, it is well settled that 

compassionate employment is given solely 

on humanitarian grounds with the sole 

object to provide immediate relief to the 

employee's family to tide over the sudden 

financial crisis and cannot be claimed as 

a matter of right. Appointment based 

solely on descent is inimical to our 

constitutional scheme, and ordinarily 

public employment must be strictly on the 

basis of open invitation of applications 

and comparative merit, in consonance 

with Articles 14 and 16 of the 

Constitution of India. No other mode of 

appointment is permissible. Nevertheless, 

the concept of compassionate 

appointment has been recognised as an 

exception to the general rule, carved out 

in the interest of justice, in certain 

exigencies, by way of a policy of an 

employer, which partakes the character of 

the service rules. That being so, it needs 

little emphasis that the scheme or the 

policy, as the case may be, is binding both 
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on the employer and the employee. Being 

an exception, the scheme has to be strictly 

construed and confined only to the 

purpose it seeks to achieve." 
  "In Umesh Kumar Nagpal v. 

State of Haryana [(1994) 4 SCC 138 : 

1994 SCC (L&S) 930 : (1994) 27 ATC 

537] , while emphasising that a 

compassionate appointment cannot be 

claimed as a matter of course or in posts 

above Classes III and IV, this Court had 

observed that: (SCC p. 140, para 2) 
  1. "2. ... The whole object of 

granting compassionate employment is 

thus to enable the family to tide over the 

sudden crisis. The object is not to give a 

member of such family a post much less a 

post for post held by the deceased. What 

is further, mere death of an employee in 

harness does not entitle his family to such 

source of livelihood. The Government or 

the public authority concerned has to 

examine the financial condition of the 

family of the deceased, and it is only if it 

is satisfied, that but for the provision of 

employment, the family will not be able to 

meet the crisis that a job is to be offered 

to the eligible member of the family. The 

posts in Classes III and IV are the lowest 

posts in non-manual and manual 

categories and hence they alone can be 

offered on compassionate grounds, the 

object being to relieve the family, of the 

financial destitution and to help it get 

over the emergency. The provision of 

employment in such lowest posts by 

making an exception to the rule is 

justifiable and valid since it is not 

discriminatory. The favourable treatment 

given to such dependant of the deceased 

employee in such posts has a rational 

nexus with the object sought to be 

achieved viz. relief against destitution. No 

other posts are expected or required to be 

given by the public authorities for the 

purpose. It must be remembered in this 

connection that as against the destitute 

family of the deceased there are millions 

of other families which are equally, if not 

more destitute. The exception to the rule 

made in favour of the family of the 

deceased employee is in consideration of 

the services rendered by him and the 

legitimate expectations, and the change in 

the status and affairs, of the family 

engendered by the erstwhile employment 

which are suddenly upturned." 
  "Thus, while considering a 

claim for employment on compassionate 

ground, the following factors have to be 

borne in mind: 
  (i) Compassionate employment 

cannot be made in the absence of rules or 

regulations issued by the Government or 

a public authority. The request is to be 

considered strictly in accordance with the 

governing scheme, and no discretion as 

such is left with any authority to make 

compassionate appointment dehors the 

scheme. 
  (ii) An application for 

compassionate employment must be 

preferred without undue delay and has to 

be considered within a reasonable period 

of time. 
  (iii) An appointment on 

compassionate ground is to meet the 

sudden crisis occurring in the family on 

account of the death or medical 

invalidation of the breadwinner while in 

service. Therefore, compassionate 

employment cannot be granted as a 

matter of course by way of largesse 

irrespective of the financial condition of 

the deceased/incapacitated employee's 

family at the time of his death or 

incapacity, as the case may be. 
  (iv) Compassionate employment 

is permissible only to one of the 

dependants of the deceased/incapacitated 
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employee viz. parents, spouse, son or 

daughter and not to all relatives, and such 

appointments should be only to the lowest 

category that is Class III and IV posts. 
  
 27.  A similar stand against 

impermissibility of appointments based 

on descent was taken at an earlier point in 

time in the case of V. Sivamurthy Vs. 

State of Andhra Pradesh, reported at 

(2008) 13 SCC 730, hereunder: 
  
  "18. (a) Compassionate 

appointment based only on descent is 

impermissible. Appointments in public 

service should be made strictly on the 

basis of open invitation of applications 

and comparative merit, having regard to 

Articles 14 and 16 of the Constitution of 

India. Though no other mode of 

appointment is permissible, appointments 

on compassionate grounds are a well-

recognised exception to the said general 

rule, carved out in the interest of justice 

to meet certain contingencies." 

  
 28.  Delay in making a claim for 

compassionate grounds appointment 

dilutes the case of immediate financial 

penury and consequently negates the 

entitlement for appointment on 

compassionate grounds. 
  
 29.  Appointments on compassionate 

grounds cannot wait for the claimants to 

attain majority or to enable them to 

acquire additional qualifications and get a 

better deal in appointments. Infact, such 

grounds militate against claim for 

compassionate grounds appointment. 
  
 30.  The Hon'ble Supreme Court in 

the case of Sanjay Kumar Vs. State of 

Bihar and Others reported at 2000 (7) 

SCC 192 reiterated the purpose of a 

compassionate grounds appointments to 

tide over the sudden crisis resulting from 

the death of the earner in a family. 

However, the reservation of a vacancy to 

enable such person to attain majority was 

negatived by the Hon'ble Supreme Court 

by holding thus: 

  
  "3. We are unable to agree with the 

submissions of the learned Senior Counsel for 

the petitioner. This Court has held in a 

number of cases that compassionate 

appointment is intended to enable the family 

of the deceased employee to tide over sudden 

crisis resulting due to death of the 

breadearner who had left the family in penury 

and without any means of livelihood. In fact 

such a view has been expressed in the very 

decision cited by the petitioner in Director of 

Education v. Pushpendra Kumar [(1998) 5 

SCC 192 : 1998 SCC (L&S) 1302 : (1998) 2 

Pat LJR 181] . It is also significant to notice 

that on the date when the first application was 

made by the petitioner on 2-6-1988, the 

petitioner was a minor and was not eligible 

for appointment. This is conceded by the 

petitioner. There cannot be reservation of a 

vacancy till such time as the petitioner 

becomes a major after a number of years, 

unless there are some specific provisions. The 

very basis of compassionate appointment is to 

see that the family gets immediate relief." 

  
 31.  A Division Bench of this Court 

after citing good authority, also concluded 

that financial penury ceased to exist in 

case an application was made long years 

after the death of the employee in the case 

of Smt. Sonal Laviniya and another vs. 

Union of India and another reported at 

2003 (5) AWC 4070: 

  
  "38. The purpose of providing 

such an employment has been to render 

the financial assistance to the family, 
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which has lost the bread earner 

immediately after the death of the 

employee. If the application has been filed 

after expiry of 9½ years the element of 

immediate need stood evaporated and 

there was no occasion for the respondents 

to consider the case of the petitioner for 

such a relief. The observation made by the 

learned Tribunal are in consonance with 

the law laid down by the Hon'ble Apex 

Court and no exception can be taken out." 

  
 32.  A similar view was taken by 

learned Single Judge of this Court in the 

case of Sanjeev Kumar Vs. Food 

Corporation of India and Others, 

registered as Writ A No. 11083 of 2018, 

entered on 03.05.2018: 
  
  "In a case of compassionate 

appointment, it is the immediacy of 

appointment that is of prime 

consideration to ameliorate the financial 

hardship be falling the bread winner of 

the family. If the family of the bread 

winner or the claimant has managed to 

survive for 27 years after the death of the 

government servant, it cannot be said that 

there is any immediacy of the 

appointment. Compassionate appointment 

is an exception to the well established 

Rule of equality in the matter of 

recruitment to government service and 

therefore exceptional grounds must exist 

to justify such appointment." 
  
 33.  The question of delay in filing 

applications for appointment under 

Dying-in-harness Rules and the 

consequences of such delay on the right to 

be appointed on compassionate grounds 

was posed to a Full Bench of this Court in 

the case of Shiv Kumar Dubey Vs. State 

of U.P. reported at 2014 (2) ADJ 312. For 

ease of reference, the relevant part of the 

judgment in Shiv Kumar Dubey (supra) 

is reproduced hereunder: 
  
  "29. We now proceed to 

formulate the principles which must 

govern compassionate appointment in 

pursuance of Dying in Harness Rules: 
  A provision for compassionate 

appointment is an exception to the 

principle that there must be an equality of 

opportunity in matters of public 

employment. The exception to be 

constitutionally valid has to be carefully 

structured and implemented in order to 

confine compassionate appointment to 

only those situations which subserve the 

basic object and purpose which is sought 

to be achieved; 
  [emphasis supplied] 
  (ii) There is no general or 

vested right to compassionate 

appointment. Compassionate appointment 

can be claimed only where a scheme or 

rules provide for such appointment. 

Where such a provision is made in an 

administrative scheme or statutory rules, 

compassionate appointment must fall 

strictly within the scheme or, as the case 

may be, the rules; 
  The object and purpose of 

providing compassionate appointment is 

to enable the dependent members of the 

family of a deceased employee to tide 

over the immediate financial crisis caused 

by the death of the bread-earner; 
  [emphasis supplied] 
  (iv) In determining as to 

whether the family is in financial crisis, 

all relevant aspects must be borne in mind 

including the income of the family; its 

liabilities, the terminal benefits received 

by the family; the age, dependency and 

marital status of its members, together 

with the income from any other sources of 

employment; 
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  Where a long lapse of time has 

occurred since the date of death of the 

deceased employee, the sense of 

immediacy for seeking compassionate 

appointment would cease to exist and this 

would be a relevant circumstance which 

must weigh with the authorities in 

determining as to whether a case for the 

grant of compassionate appointment has 

been made out; 
  [emphasis supplied] 
  (vi) Rule 5 mandates that 

ordinarily, an application for 

compassionate appointment must be made 

within five years of the date of death of 

the deceased employee. The power 

conferred by the first proviso is a 

discretion to relax the period in a case of 

undue hardship and for dealing with the 

case in a just and equitable manner; 
  The burden lies on the applicant, 

where there is a delay in making an 

application within the period of five years to 

establish a case on the basis of reasons and a 

justification supported by documentary and 

other evidence. It is for the State Government 

after considering all the facts to take an 

appropriate decision. The power to relax is in 

the nature of an exception and is conditioned 

by the existence of objective considerations to 

the satisfaction of the government;  
  [emphasis supplied] 
  Provisions for the grant of 

compassionate appointment do not 

constitute a reservation of a post in 

favour of a member of the family of the 

deceased employee. Hence, there is no 

general right which can be asserted to the 

effect that a member of the family who 

was a minor at the time of death would be 

entitled to claim compassionate 

appointment upon attaining majority. 

Where the rules provide for a period of 

time within which an application has to 

be made, the operation of the rule is not 

suspended during the minority of a 

member of the family." (emphasis 

supplied). 

  
 34.  The facts of the case found 

earlier shall now be considered in the 

light of the judicial authority stated in the 

preceding part of the judgment. 

  
 35.  The mother of the petitioner died in 

harness on 18.10.1999. The petitioner made 

an application for grant of appointment on 

compassionate grounds on 11.10.2018. Delay 

in making the application for appointment on 

compassionate grounds, is defended on the 

sole ground, that on the date of death of the 

mother of the petitioner, the petitioner was 

minor. The petitioner applied for appointment 

on compassionate grounds when he attained 

majority. On these established facts and in 

view of the legal narrative in the preceding 

paragraphs, the claim of the petitioner is 

untenable in law. 
  
 36.  Moreover, in the light of the 

discussion in the earlier part of the 

judgment, post cannot be kept reserved, 

for the kin of a deceased employee, till 

they attain majority. 
  
 37.  In view of the delay, in filing the 

application, for grant of appointment on 

compassionate grounds, this Court 

consistent with the narrative in the earlier 

part of the judgment, finds that the 

financial crisis, if any, occasioned by the 

death of the mother of the petitioner, was 

not existing when the application for grant 

of compassionate grounds appointment, 

was made by the petitioner. There is no 

lawful basis for grant of appointment on 

compassionate grounds to the petitioner. 
  
 38.  Emotional distress and financial 

penury are two distinct facts. Emotional 
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distress occasioned by the death of the 

employee is not material for appointment 

on compassionate grounds. Immediate 

financial penury, caused to the family by 

the death of the employee, is the only 

relevant consideration for appointment 

under dying-in-harness rules. 

  
 39.  There is yet another aspect of the 

matter. The petitioner has approached this Court 

20 years, after the cause of action arose. The 

issue of delay and laches on the part of the 

petitioner, as pointed out by learned Standing 

Counsel, shall now be considered. The petition is 

barred by delay and laches. The petitioner has 

approached this Court almost after 20 years from 

the date of death of his mother. There is no 

satisfactory explanation for laches and the delay 

in filing the petition on the part of the petitioner. 

Further third party rights have been entrenched. 

The law has long set its face against the indolent 

litigants to approach this Court after a long 

delay. 
  
 40.  The courts have consistently 

observed that delay and laches on part of 

the litigant will disentitle him to any 

relief. In this regard the Hon'ble Supreme 

Court has settled the law with clarity and 

observed it with consistency. 
  
 41.  The line of authorities on this 

point both consistent and long. It would 

be apposite to cite same authorities which 

would give a good sense of law on the 

point. 
  
 42.  The Hon'ble Supreme Court in 

the case of R & M Trust Vs. 

Koramangala Residents Vigilance Group 

and others reported at 2005 (3) SCC 91 

held thus:- 
  
  "There is no doubt that delay is 

a very important factor while exercising 

extraordinary jurisdiction under Article 

226 of the Constitution. We cannot 

disturb the third party interest created on 

account of delay. Even otherwise also 

why Court should come to rescue of 

person who is not vigilant of his rights." 
  
 43.  The Hon'ble Supreme Court in 

the case of Maharashtra State Road 

Transport Corporation Vs. Balwant 

Regular Motor Service reported at AIR 

1969 SC 329 held thus:- 

  
  "Now the doctrine of laches in 

Courts of Equity is not an arbitrary or a 

technical doctrine. Where it would be 

practically unjust to give a remedy, either 

because the party has, by his conduct, 

done that which might fairly be regarded 

as equivalent to a waiver of it, or where 

by his conduct and neglect he has, though 

perhaps not waiving that remedy, yet put 

the other party in a situation in which it 

would not be reasonable to place him if 

the remedy were afterwards to be asserted 

in either of these cases, lapse of time and 

delay are most material. But in every 

case, if an argument against relief, which 

otherwise would be just, is founded upon 

mere delay, that delay of course not 

amounting to a bar by any statute of 

limitations, the validity of that defence 

must be tried upon principles 

substantially equitable. Two 

circumstances, always important in such 

cases, are, the length of the delay and the 

nature of the acts done during the 

interval, which might affect either party 

and cause a balance of justice or injustice 

in taking the one course or the other, so 

far as relates to the remedy." 

  
 44.  A similar sentiment was echoed 

by the Hon'ble Supreme Court in the case 

of Shiv Dass Vs. Union of India reported 



2094                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

at 2007 (9) SCC 274 the Hon'ble Supreme 

Court opined as under:- 
  
  "the High Court does not 

ordinarily permit a belated resort to the 

extraordinary remedy because it is likely 

to cause confusion and public 

inconvenience and bring in its train new 

injustices, and if writ jurisdiction is 

exercised after unreasonable delay, it may 

have the effect of inflicting not only 

hardship and inconvenience but also 

injustice on third parties. It was pointed 

out that when writ jurisdiction is invoked, 

unexplained delay coupled with the 

creation of third party rights in the 

meantime is an important factor which 

also weighs with the High Court in 

deciding whether or not to exercise such 

jurisdiction." 

  
 45.  When the issue of delay and 

laches came up before the Hon'ble 

Supreme Court in the case of Shankara 

Co-op Housing Society Ltd. Vs. M. 

Prabhakar and Ors reported at 

2011(5)SCC 607 the Hon'ble Supreme 

Court reiterated settled position of law 

and confirmed the well established 

criteria which has to be considered before 

exercise of discretion under Article 226 of 

the Constitution of India. The relevant 

portion is extracted herein below:- 

  
  "53. The relevant 

considerations, in determining whether 

delay or laches should be put against a 

person who approaches the writ court 

under Article 226 of the Constitution is 

now well settled. They are: (1) there is no 

inviolable rule of law that whenever there 

is a delay, the court must necessarily 

refuse to entertain the petition; it is a rule 

of practice based on sound and proper 

exercise of discretion, and each case must 

be dealt with on its own facts. (2) The 

principle on which the court refuses relief on 

the ground of laches or delay is that the 

rights accrued to others by the delay in filing 

the petition should not be disturbed, unless 

there is a reasonable explanation for the 

delay, because court should not harm 

innocent parties if their rights had emerged 

by the delay on the part of the Petitioners. (3) 

The satisfactory way of explaining delay in 

making an application under Article 226 is 

for the Petitioner to show that he had been 

seeking relief elsewhere in a manner 

provided by law. If he runs after a remedy 

not provided in the Statute or the statutory 

rules, it is not desirable for the High Court to 

condone the delay. It is immaterial what the 

Petitioner chooses to believe in regard to the 

remedy. (4) No hard and fast rule, can be 

laid down in this regard. Every case shall 

have to be decided on its own facts. (5) That 

representations would not be adequate 

explanation to take care of the delay." 

  
 46.  The Hon'ble Supreme Court also 

noticed the ingenuous devices adopted by 

unscrupulous litigants to tide over the 

delay and laches on part of such litigants. 

One such commonly used device is by 

filing a representation to the authorities 

after a long delay. Such litigants then 

approach the Court with an innocuous 

prayer to decide the representation. Once 

such representation is decided in 

compliance of orders of the court, it is 

claimed that a fresh cause of action has 

arisen. Stale wine does not became fresh 

in a new bottle. The Hon'ble Supreme 

Court saw through the designs of such 

litigants and foiled their intent in no 

uncertain terms. 
  
 47.  The Hon'ble Supreme Court 

considered this issue in the case of C. 

Jacob Vs. Director of Geology & Min. 
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Indus. Est. and another reported at 2008 

(10) SCC 115. The law laid down by the 

Hon'ble Supreme Court would guide the 

fate of the case. The relevant extract of 

the judgment is reproduced hereunder for 

ease of reference :- 
  
  "6. Let us take the hypothetical 

case of an employee who is terminated 

from service in 1980. He does not 

challenge the termination. But nearly two 

decades later, say in the year 2000, he 

decides to challenge the termination. He 

is aware that any such challenge would 

be rejected at the threshold on the ground 

of delay (if the application is made before 

Tribunal) or on the ground of delay and 

laches (if a writ petition is filed before a 

High Court). Therefore, instead of 

challenging the termination, he gives a 

representation requesting that he may be 

taken back to service. Normally, there will 

be considerable delay in replying such 

representations relating to old matters. 

Taking advantage of this position, the ex-

employee files an application/writ petition 

before the Tribunal/High Court seeking a 

direction to the employer to consider and 

dispose of his representation. The 

Tribunals/High Courts routinely allow or 

dispose of such applications/petitions 

(many a time even without notice to the 

other side), without examining the matter 

on merits, with a direction to consider 

and dispose of the representation. The 

courts/tribunals proceed on the 

assumption, that every citizen deserves a 

reply to his representation. Secondly they 

assume that a mere direction to consider 

and dispose of the representation does not 

involve any `decision' on rights and 

obligations of parties. Little do they 

realize the consequences of such a 

direction to `consider'. If the 

representation is considered and 

accepted, the ex-employee gets a relief, 

which he would not have got on account 

of the long delay, all by reason of the 

direction to `consider'. If the 

representation is considered and rejected, 

the ex-employee files an application/writ 

petition, not with reference to the original 

cause of action of 1982, but by treating 

the rejection of the representation given 

in 2000, as the cause of action. A prayer 

is made for quashing the rejection of 

representation and for grant of the relief 

claimed in the representation. The 

Tribunals/High Courts routinely entertain 

such applications/petitions ignoring the 

huge delay preceding the representation, 

and proceed to examine the claim on 

merits and grant relief. In this manner, 

the bar of limitation or the laches gets 

obliterated or ignored" 
  
 48.  A similar view was taken by the 

Hon'ble Supreme Court in the case of S.S. 

Rathore Vs. State of Madhya Pradesh 

reported at 1989 (4) SCC 582. The 

relevant extract of the judgment is 

reproduced hereunder for ease of 

reference :- 

  
  "It is proper that the position in 

such cases should be uniform. Therefore, in 

every such case only when the appeal or 

representation provided by law is disposed of, 

cause of action shall first accrue and where 

such order is not made, on the expiry of six 

months from the date when the appeal was 

filed or representation was made, the right to 

sue shall first accrue. Submission of just a 

memorial or representation to the Head of the 

establishment shall not be taken into 

consideration in the matter of fixing 

limitation." 
  
 49.  Law has long set its face against 

delay in approaching the court. The courts 
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have consistently declined to condone the 

delay and denied relief to litigants who 

are guilty of laches. Litigants who are in 

long slumber and not vigilant about their 

rights are discouraged by the courts. 

Belated claims are rejected at the 

threshold. Rip Van Winkles have a place 

in literature, but not in law ! 
  
 50.  All this is done on the foot of the 

rule of delay and laches. Statutes of 

limitation are ordained by the legislature, 

rule of laches was evolved by the courts. 

Sources of the law differ but the purpose is 

congruent. Statutes of limitation and the law 

of delay and laches are rules of repose. 

  
 51.  The rule of laches and delay is 

founded on sound policy and is supported 

by good authority. The rule of laches and 

delay is employed by the courts as a tool 

for efficient administration of justice and 

a bulwark against abuse of process of 

courts. 
  
 52.  Some elements of public policy 

and realities of administration of justice 

may now be considered. 
  
 53.  While indolent litigants revel in 

inactivity, the cycle of life moves on. 

New realities come into existence. 

Oblivious to the claims of the litigants, 

parties order their lives and institutions 

their affairs to the new realities. In case 

claims filed after inordinate delay are 

entertained by courts, lives and affairs of 

such individuals and institutions would be 

in a disarray for no fault of theirs. Their 

lives and affairs would be clouded with 

uncertainty and they would face prospects 

of long and fruitless litigation. 
  
 54.  The delay would entrench 

independent third party rights, which 

cannot be dislodged. The deposit of 

subsequent events obscures the original 

claim and alters the cause itself. The 

refusal to permit agitation of stale claims 

is based on the principle of acquiescence. 

In certain situations, the party by its 

failure to raise the claim in time waives its 

right to assert it after long delay. 
  
 55.  The rule of delay and laches by 

preventing the assertion of belated claims 

puts to final rest long dormant claims. 

This policy of litigative repose, creates 

certainty in legal relations and curtails 

fruitless litigation. It ensures that the 

administration of justice is not clogged by 

pointless litigation. 
  
 56.  The above stated position of law, 

on the question of delay and laches, on 

part of the petitioner, controls the facts of 

the case. There is no satisfactory 

explanation of the delay in writ petition. 

The entrenched rights of third parties are 

not liable to be disturbed in such view of 

the conduct of the petitioner. 
  
 57.  The claim of the petitioner for 

appointment on compassionate grounds, 

is untenable in law. 

  
 58.  The writ petition is dismissed.  

---------- 

 

(2019)10ILR A 2096 

 

ORIGINAL JURISDICTION 
CIVIL SIDE 

DATED: LUCKNOW 19.09.2019 
 

BEFORE 

 
THE HON'BLE ANIL KUMAR, J. 

THE HON’BLE SAURABH LAVANIA, J. 
 

Service Bench No. 470 of 2003



2 All.                                    Suresh Singh Vs State of U.P. & Ors.  2097 

Suresh Singh                            ...Petitioner 
Versus 

State of U.P. & Ors.            ...Respondents 
 
Counsel for the Petitioner: 
Suresh Kumar, Rama Kant Dixit 
 
Counsel for the Respondents: 
C.S.C. 
 
A. Service Law - resignation - petitioner 

appointed on the post of Constable in 
Provincial Armed Constabulary fell ill on 
duty - sent resignation when medical 

certificate was not accepted - after 
acceptance of resignation by the 
authorities, petitioner sent representation 

to reinstate him back 
 

Resignation becomes absolute when accepted 

by the competent authority. (Para 20) 
 
The intention or proposal to resign from office 

from a future or specific date can be 
withdrawn at the time before it (resignation) 
becomes effective (Para 23) 
 

Black Law's Dictionary Sixth Edition Page 1310 
defines "resignation" to be spontaneous 
relinquishment of one's own right therefore it 

implies voluntary surrender of the position by 
a person resigning and acting freely not under 
duress. (Para 19) 

 
Writ Petition dismissed (E-10) 
 

Cases Cited:- 

1. Chhabiley Khan Vs St of U.P. & ors   Writ A 
No. 34378 of 2005   

2. Abdul Hamid Vs District Inspector of 
Schools (2018) 4 UPLBEC 2839   

3. U.O.I. etc Vs Gopal Chandra Misra & ors 

AIR 1978 SC 694   

4. P. Kasilingam Vs P.S.G. College of 
Technology AIR 1981 SC 789   

5. Moti Ram Vs Param Dev (1993) 2 SCC 725   

6. U.O.I. Vs Wing Commander T Porthasarathy 

(2001) 1 SCC 158   

7. Dr. Prabha Atri Vs St of U.P. & ors (2003) 1 
SCC 701   

8. North Zone Cultural Centre & ors Vs 
Vedpathi Dinesh Kumar (2005) 5 SCC 455   
 

9. Air India Express Ltd. Vs Gurdarshan Kaur 
Sandhu (2019) SCC Online SC 1082 

 

(Delivered by Hon'ble Saurabh Lavania, J.) 
 

 1.  Heard learned counsel for the 

petitioner and the learned State Counsel.  
 

 2.  By means of the present writ 

petition, the petitioner has challenged the 

judgment and order dated 11.12.1997, 

passed by the State Public Services 

Tribunal, Lucknow (in short "Tribunal") 

in Claim Petition No. 626/V/1990 [Suresh 

Singh v. State of U.P. and others].  
 

 3.  Facts, in brief as submitted by the 

learned counsel for the petitioner, of the 

present case are to the effect that the 

petitioner was appointed on the post of 

Constable in Provincial Armed 

Constabulary (in short "PAC") on 

28.02.1981. Thereafter, the petitioner 

while was on duty fell ill, as such, he 

submitted medical certificate to opposite 

party No. 5-Commandant, 25th Battalion 

PAC, Raebareli, and the same was not 

accepted by the opposite party No. 5. The 

petitioner being aggrieved, annoyed and 

in frustrated mood, on account of act of 

opposite party no.5, submitted his 

resignation letter dated 25.11.1987. In 

fact, under coercion and duress, the 

resignation of the petitioner was obtained 

on 25.11.1987.  
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 4.  Vide order dated, 19.12.1987, the 

opposite party No. 5 accepted the 

resignation letter singed by the petitioner. 

After acceptance of the resignation letter, 

the leave without pay was sanctioned by 

the opposite party No. 5 in the following 

manner:-  
 

 "(1) 165 days               -                       

30.01.1987 to 03.07.1987.  
 (ii)   110 days              -                      

30.08.1987 to 18.12.1987." 
 

 5.  It is submitted by the learned 

counsel for the petitioner when the 

petitioner recovered from illness, his wife 

submitted a detailed representation in 

regard to reinstatement of the petitioner in 

service. The same was rejected by the 

competent authority vide order dated 

25.07.1990 (Annexure No. 20 to the writ 

petition).  
 

 6.  Aggrieved by the order dated 

25.07.1990, the petitioner approached the 

Tribunal by means of the Claim Petition 

No. 626/V/1990 [Suresh Singh v. State of 

U.P. and others], which was dismissed 

vide order dated 11.12.1997 with the 

following finding:-  
 

 "I am, therefore, not prepared to 

believe the case of the petitioner that 

resignation letter dated 25.11.1987 was 

obtained by the opposite party No. 4 from 

the petitioner under duress and coercion. 

I, therefore, find no illegality in the order 

whereby the resignation of the petitioner 

was accepted by the competent authority.  
 The petitioner has not filed any 

application to show that he made any 

application to opposite party-4 for taking 

him back in service. In his claim petition 

he has re referred to the representation 

contained in Annexure -18 to the claim 

petition sent to the Chief Minister. In this 

representation sent by the wife of the 

petitioner, she had prayed to the Chief 

Minister that the petitioner may be taken 

back in service. The opposite parties have 

denied that any such representation was 

received by them. The petitioner has not 

filed any document to show that any such 

representation was received in the office 

of the Chief Minister. Even if it is 

presumed that the petitioner had moved 

any application before the Inspector 

General, PAC, for giving him re-

employment, the petitioner had no right to 

get re-employment under the opposite 

parties and if his representation for taking 

him back in service has been rejected by 

the Inspector General of PAC vide his 

order dated 25.07.1990 contained in 

Annexure-19 to the claim petition, I do 

not find any illegality in it. I find that the 

order contained in Annexure-19 to the 

claim petition is an administrative order 

and there is no question of giving any 

reason for rejecting the representation of 

the petitioner seeking re-employment 

because the petitioner has no right to get 

re-employment under the Provincial 

Armed Constabulary. Even the learned 

counsel for the petitioner has not been 

able to show that the petitioner had any 

right to get re-employment and any such 

right of the petitioner has been infringed 

by the impugned order dated 25.07.1990.  
 The petitioner has no where 

mentioned in the claim petition as to 

where Chabbiley Khan was appointed 

and when he submitted his resignation 

and when he was re-employed. It is also 

not mentioned where the said Chabbiley 

Khan was posted when his resignation 

was accepted and where he was posted 

after re-employment. Thus, there is 

nothing on record to show that the case of 

the petitioner is similar to the said 
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Chabbiley Khan. I, therefore, hold that 

the petitioner has failed to prove that the 

opposite party No. 3 has in any way 

discriminated against him when he 

rejected the representation of the 

petitioner vide his order dated 25.07.1990 

(contained in Annexure-19 to the claim 

petition) for taking him back in service.  
 In view of the above considerations, I 

do not find any merit in the claim petition 

which is liable to be dismissed."  
 

 7.  Learned counsel for the petitioner 

while challenging the impugned order 

dated 11.12.1997, passed by the Tribunal 

submitted that in the present case, the 

resignation of the petitioner was obtained 

by way of threat and coercion adopted by 

the opposite party No. 5, as such, the 

petitioner may be reinstated in service.  
 

 8.  In addition to the aforesaid, the 

learned counsel for the petitioner placed 

reliance on the order dated 19.02.2018 

passed by this Court in Writ-A No. 34378 

of 2005 (Chhabiley Khan v. State of U.P. 

and others). The order dated 19.02.2018 

reads as under:- 
 

 "Heard learned counsel for the 

petitioner and learned Standing Counsel.  
 This writ petition has been filed by 

the petitioner seeking direction in the 

nature of mandamus commanding the 

respondents to sanction the advance 

increments of pay in time scale by 

counting the period of resignation by 

exercising the power conferred under 

Regulation 416 of U.P. Police Regulation.  
 As per the writ petition, the 

petitioner was appointed on 26.10.1970 

as constable in 30th Battalion P.A.C 

(Provincial Armed Constabulary), Gonda, 

District Gonda. Subsequently, he resigned 

from service on 30.7.1979 due to some 

family problems and his resignation was 

accepted by the competent authority vide 

order dated 18.8.1979. Subsequently, the 

petitioner was again enlisted as constable 

vide order dated 21.11.1986 and joined 

his duty on 15.12.1986.  
 Learned counsel for the petitioner 

states that the Commandant 25th 

Battalion P.A.C, Raebareli vide letter 

dated 11.10.1988 (annexure-4 to the writ 

petition) recommended to sanction the 

advance increments of pay to the extent to 

bring a re-enlisted constable to the stage 

he would reached on the time scale of 

constable in the U.P. Police in view of the 

paragraph 416 of the Police Regulation, 

but till date no decision has been taken by 

the concerned respondent.  
 Under the aforesaid circumstance, 

the Director General of Police, U.P. 

Lucknow is directed to consider the 

grievances of the petitioner and pass the 

appropriate order in the matter as per the 

recommendation made by the 

Commandant 25th Battalion P.A.C 

Raebareli for which the petitioner is also 

directed to make fresh representation 

within two weeks from today, annexing all 

the relevant documents and orders passed 

by the concerned authority. In case, the 

petitioner file representation, the same 

shall be decided by reasoned and 

speaking order by the respondent no.4 

within a period of three months from the 

date of production of certified copy of this 

order.  
 The writ petition is, accordingly, 

disposed of."  
 

 9.  Reliance placed by learned 

counsel for the petitioner on the judgment 

dated 19.02.2018 passed by this Court in 

Writ-A No. 34378 of 2005 (Chhabiley 

Khan v. State of U.P. and others) is 

concerned, the same is not applicable in 
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the facts and circumstances of the present 

case, as such, the petitioner cannot derive 

any benefit from it, as in the said case, the 

petitioner-Chhabiley Khan was enlisted as 

constable after acceptance of resignation 

and the writ petition was filed for 

direction to state-respondents to sanction 

the advance increments of pay in time 

scale by continuing the period related to 

acceptance of resignation and re-

enlistment of petitioner as constable.  
 

 10.  The learned counsel for the 

petitioner also placed reliance on the 

judgment of the Division Bench of this 

Court passed in the case of Abdul Hamid 

Vs. District Inspector of Schools, [(2018) 

4 UPLBEC 2839].  
 

 11.  The aforesaid judgment is also 

not applicable in the said case, as the 

Deputy Inspector of Schools (DIOS) after 

passing the order dated 22.01.1981, 

holding resignation to be invalid passed 

another order dated 15.05.1998 holding 

that resignation to be invalid, passed 

another order dated 15.05.1998 holding 

that resignation is valid and the issue for 

consideration before the Court that 

whether DIOS is empowered to review its 

Order. This Court held that DIOS can not 

review its order and in view of the above, 

interfered in the order dated 15.05.1998.  
 

 12.  Learned counsel for the State 

while reverting the contention raised by 

the learned counsel for the petitioner 

submitted that in the present case, the 

story set-up by the petitioner for 

submitting his resignation is wholly 

incorrect and wrong. The Tribunal after 

taking into consideration all the facts, 

dismissed the claim petition of the 

petitioner. While dismissing the claim 

petition, the Tribunal recorded findings on 

the issue of right to re-employment after 

acceptance of resignation and the story 

framed by the petitioner for submitting his 

resignation and held that once the 

petitioner's resignation has been accepted 

then he has no locus to withdraw the said 

resignation.  
 

 13.  We have heard the learned 

counsel for the parties and gone through 

the record carefully.  
 

 14.  Admittedly, the petitioner made 

a request for re-employment/withdrawal 

of resignation after acceptance of 

resignation. It is also admitted position 

that fact of acceptance of resignation was 

in the knowledge of the petitioner, as 

appears from the representation of the 

wife of the petitioner for re-employment 

of petitioner, which is on record as 

Annexure No. 19 to the writ petition, on 

which the order dated 25.07.1990 

(challenged before the Tribunal) was 

passed, whereby the request for re-

employment was rejected.  
 

 15.  It is settled proposition of law that 

once the resignation of an employee/person 

is accepted then it becomes absolute and 

cannot be withdrawn.  
 

 16.  The word 'Resignation' in 

relation to an office connotes the act of 

giving up or relinquishment of the office. 

To relinquish office means to cease to 

hold office or to lose hold of the office. 

Therefore, it means that the employees 

wants to sever his relation from the 

employer without any riders and then only 

it would amount to resignation.  
 

 17.  Corpus Juris Secundum Vol. 77 

page 311 defines the words 'resign' and 

'resignation' as under:-  
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 "RESIGN" To give up; to surrender 

by a formal act; to yield; to relinquish; to 

give up one's office or position; to 

withdrawn from. The word" resign" in its 

ordinary and usual sense, imports a 

voluntary act, and has been held not to 

include the act of one whose continuance 

in a position has been terminated by 

death or by induction into the armed 

forces under th Selective Service Act.  
 "RESIGNATION. It has been said 

that "resignation" is a term of legal art, 

having legal connotation which describe 

certain legal results. It is 

characteristically the voluntary surrender 

of a position by the one resigning, , made 

freely and not duress, and the word is 

defined generally as meaning the act of 

resigning or giving up, as a claim, 

possession, or position."  
 

 18.  In Words and Phrases 

(permanent Edn.) Vol. 37 at page 473, the 

word 'Resign' denoting voluntarily act, 

relinquish to give up, surrender by formal 

out, yield, relinquish, give up ones' office 

or position, or withdraw from it. Further 

at age 436 the word resignation has been 

define as:-  
 

 "To constitute a ' resignation', it must 

be unconditional and with an intent to 

operate as such. There must be an 

intention to relinquish a portion of the 

term of office accompanied by an act of 

relinquishment. It is to give back, to give 

up in a formal manner, an office."  
 

 19.  Black's Law Dictionary Sixth 

Edition Page 1310 defines the resignation 

as formal renouncement or relinquishment 

of an office. It must be made with 

intention of relinquishing the office 

accompanied by act of relinquishment. It 

is said that resignatio est juris proprii 

spontanea refutatio i.e. resignation is 

spontaneous relinquishment of one's own 

right thus the term of resignation implies 

voluntarily surrender of the position by a 

person resigning and acting freely not 

under duress and it becomes effective 

when the authority competent to make 

appointment accept it.  
 

 20.  Moreover the resignation must 

be unambiguous and where an ambiguous 

letter of resignation is submitted, the 

authority should right to the employee to 

explain or clear the ambiguity instead of 

proceeding to accept the same. Further, 

the resignation becomes absolute when it 

is accepted by the appointing authority, 

date of communication of acceptance to 

him is not material.  
 

 21.  Once the appointing authority 

accepts the resignation submitted by the 

Government servant, it becomes absolute 

and cannot be withdrawn thereafter. The 

date on which he was informed of the 

such acceptance is not material for the 

purpose till the resignation is accepted by 

the appropriate authority in consonance 

with the rules governing the acceptance, 

the public servant has locus poenitentiae 

but not thereafter.  
 

 22.  Hon'ble Supreme Court while 

considering the meaning of the word 

"resigning office" in the case of Union of 

India etc. Vs Gopal Chandra Misra and 

others, AIR 1978 SC 694 held as under:-  
 

 "In the general juristic: sense, also 

the meaning of " resigning office" is not 

different. There also , as a rule, both, the 

intention to give up or relinquish the 

office and the concomitant act of its 

relinquishment, are necessary to 

constitute a complete and operative 
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resignation (see, e.g. American 

Jurisprudence, 2nd Edition Volume 15A , 

page 80) although the act of 

relinquishment may take different forms 

or assume a unilateral or bilateral 

character , depending on the nature of the 

office and the conditions governing it. 

Thus, resigning office necessarily involves 

relinquishment of the office , which 

implies cessation or termination of, or 

cutting as under from the office . Indeed 

the completion of the resignation and the 

vacation of the office , are the causal and 

effectual aspects of one and the same 

event."  
 

 23.  Further in para 42 of the 

aforesaid judgment the Hon'ble Apex 

Court approving the principle of 

withdrawal before the relationship of the 

employer and the employee held as 

under:-  
 

 "The general principle that emerges 

from the foregoing conspectus is that in 

the absence of anything to the contrary in 

the provisions governing the terms and 

conditions of the office post, an intimation 

in writing sent to the; competent authority 

by the incumbent, of his intention or 

proposal to resign his office/post from a 

future specific date, can be withdrawn by 

him at any time before it becomes 

effective, i.e. before it effects termination 

of the tenure of the office/post or the 

employment."  
 

 24.  In the case of P. Kasilingam V. 

P.S.G. College of Technology, AIR 1981 

SC 789, Hon'ble Supreme Court has held 

that :-  
 

 "It may be conceded that it is open to 

a servant to make his resignation 

operative from a future date and to 

withdraw such resignation before its 

acceptance. The question as to when a 

Government servant's resignation 

becomes effect came up for consideration 

by this Court in Raj Kumar Vs. Union of 

India , (1968) 3 SCR 857; ( AIR 1969 SC, 

180) . It was held that the services of a 

Government servant normally stand 

terminated form the date on which the 

letter of resignation is accepted by the 

appropriate authority, unless there is any 

law or statutory rule governing the 

conditions of services to the contrary. 

There is no reason why the same principle 

should not apply to the case."  
 

 25.  In Moti Ram Vs. Param Dev 

(1993) 2 SCC 725, this Court observed as 

hereunder:-  
 

 "As pointed out by this Court, 

'resignation' means the spontaneous 

relinquishment of one's own right and in 

relation to an office, it connotes the act of 

giving up or relinquishing the office. It 

has been held that in the general juristic 

sense, in order to constitute a complete 

and operative resignation there must be 

the intention to give up or relinquish the 

office and the concomitant act of its 

relinquishment. It has also been observed 

that the act of relinquishment may take 

different forms or assume a unilateral or 

bilateral character, depending on the 

nature of the office and the conditions 

governing it, Union of India Vs. Gopal 

Chandra Misra (1978) 2SCC 301, If the 

act of relinquishment is of unilateral 

character, it comes into effect when such 

act indicating the intention to relinquish 

the office is communicated to the 

competent authority. The authority to 

whom the act of relinquishment is 

communicated is not required to take any 

action and the relinquishment takes effect 
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from the date of such communication 

where the resignation is intended to 

operate in praesenti. A resignation may 

also be prospective to be operative from a 

future date and in that event it would take 

effect from the date indicated therein and 

not from the date of communication. In 

cases where the act of relinquishment is 

of a bilateral character, the 

communication of the intention to 

relinquish, by itself, would not be 

sufficient to result in relinquishment of the 

office and some action is required to be 

taken on such communication of the 

intention to relinquish, e.g. acceptance of 

the said request to relinquish the office, 

and in such a case the relinquishment 

does not become effective or operative till 

such action is taken. As to whether the act 

of relinquishment of an office is unilateral 

or bilateral in character would depend 

upon the nature of the office and the 

conditions governing it."  
 

 26.  In Union of India Vs. Wing 

Commender T Porthasarathy (2001) 1 

SCC 158, the Apex Court has held that 

when a public servant has tendered 

resignation his service normally stands 

terminated from the date on which the 

letter of his request is accepted by the 

appropriate authority and the absence of 

any law or statutory rule governing the 

condition of his service contrary to the 

delay not be open to the public servant to 

withdraw his resignation after it is 

accepted by the appropriate authority.  
 

 27.  In the case of Dr. Prabha Atri 

Vs. State of U.P. and other, (2003) 1 

SCC 701, Hon'ble Supreme Court has 

observed that letter when constitutes 

resignation , such a letter , held must be 

unconditional and intending to operate as 

such. Where an employee, required to 

submit his explanation for a certain lapse 

on his part, while submitting his 

explanation added that if the explanation 

was found to be not acceptable he would 

have no option left but to tender his 

resignation with immediate effect, held, 

such a letter did not amount to 

resignation. At best it could amount to a 

threatened offer to resign. The words 

"with immediate effect" in the said letter , 

held , could not be given undue 

importance dehors the context tenor of the 

language used, the purport of the letter 

and the portion of the letter indicating the 

circumstances in which the letter was 

written. Moreover, stopping the domestic 

enquiry by the management consequent to 

acceptance of the alleged resignation, held 

, had not significance in ascertaining the 

true or real intention of the said letter.  
 

 28.  The Supreme Court in (2005) 5 

SCC 455, North Zone Cultural Center 

and another v. Vedpathi Dinesh Kumar 

has observed that the resignation becomes 

effective on acceptance even if not 

communicated. Non Communication of 

the acceptance does not make the 

resignation inoperative provided there is 

in fact on acceptance before the 

withdrawal when the relevant rules not 

postulating communication of acceptance 

as a condition precedent for coming into 

effect of resignation. Employee tendering 

resignation with immediate effect and 

employer accepting the same on the same 

day but communicating the acceptance to 

the employee after 13 days. During the 

intervening period, the employee 

withdrawing his resignation. Such delay 

of mere 13 days, held , not an undue delay 

so as to infer that resignation had not 

already been accepted. Even the 

continued attendance to duty and signing 

of attendance register by the said 
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employee during the intervening period 

held, of no assistance to claim that the 

resignation had not taken effect. More so, 

when there was no responsible officer in 

the office during that time and taking the 

advantage of that situation the employee 

had marked his attendance, hence the 

High Court's decision holding that 

communication of the acceptance of 

resignation subsequent to withdrawal of 

the resignation by the employee had 

become redundant was held improper.  
 

 29.  Recently, the Hon'ble Apex 

Court in judgment passed in the case of 

Air India Express Ltd. Vs. Gurdarshan 

Kaur Sandhu reported in 2019 SCC 

Online SC 1082, summarized the legal 

portion on the issue of withdrawal of 

resignation. The relevant paras are 

reproduced as under:-  
 

 "12. The circumstances under which 

an employee can withdraw the 

resignation tendered by him and what are 

the limitations to the exercise of such 

right, have been dealt by this Court in a 

number of decisions. 
 A] In Jai Ram v. Union of India; AIR 

1954 SC 584, the concerned Government 

servant was to attain age of 55 years on 

26.11.1946. He applied on 07.05.1945 for 

leave preparatory to retirement in terms 

of Fundamental Rule 86. The request was 

finally allowed and he was given 6 

months' leave which was to expire on 

25.05.1947. Ten days before such expiry 

i.e. on 16.05.1947, he sent an intimation 

that he would resume his duties which 

request was rejected. The submission that 

the age of retirement was 60 years was 

rejected by this Court. The submission 

that in terms of Rule 56(b)(i) of Chapter 

IX of the Fundamental Rules, if found 

efficient, he could have continued till he 

attained the age of 60 years, was rejected. 

It was observed that when a public 

servant himself expresses his inability to 

continue in service any longer and seeks 

permission for retirement, the required 

exercise in terms of said Rule 56(b)(i) to 

decide whether to continue him beyond 

the age of 55 years was rightly not 

undertaken and the age of retirement for 

him would be 55 years. In the context 

whether he could apply for resuming 

duties on 16.05.1947, it was observed by 

the Constitution Bench of this Court,:--  
 "It may be conceded that it is open to 

a servant, who has expressed a desire to 

retire from service and applied to his 

superior officer to give him the requisite 

permission, to change his mind 

subsequently and ask for cancellation of 

the permission thus obtained; but he can 

be allowed to do so long as he continues 

in service and not after it has terminated.  
 As we have said above, the plaintiff's 

service ceased on the 27th of November 

1946; the leave, which was allowed to 

him subsequent to that date, was post-

retirement leave which was granted under 

the special circumstances mentioned in F. 

R. 86. He could not be held to continue in 

service after the 26th of November 1946, 

and consequently it was no longer 

competent to him to apply for joining his 

duties on the 16th of May 1947, even 

though the post-retirement leave had not 

yet run out. In our opinion, the decision of 

the Letters Patent Bench of the High 

Court is right and this appeal should 

stand dismissed."  
 B] In Raj Kumar v. Union of India; 

(1968) 3 SCR 857, an officer belonging to 

the Indian Administrative Service 

tendered resignation and addressed a 

letter to the Chief Secretary to the 

Government of Rajasthan on 30.08.1964 

that it may be forwarded to the 



2 All.                                    Suresh Singh Vs State of U.P. & Ors.  2105 

Government of India with remarks of the 

State Government. The State Government 

recommended that the resignation be 

accepted and on 31.10.1964 the 

Government of India requested the Chief 

Secretary to the State Government "to 

intimate the date on which the appellant 

was relieved of his duties so that a formal 

notification could be issued in that 

behalf". Before the date could be 

intimated and formal notification could be 

issued, the officer withdrew his 

resignation by letter dated 27.11.1964. 

On 29.03.1965 an order accepting his 

resignation was issued. The challenge 

raised by the officer was rejected and the 

High Court held that the resignation 

became effective on the date the 

Government of India had accepted it. 

While dismissing the appeal, a Bench of 

three Judges of this Court observed:--  
 "The letters written by the appellant 

on August 21, 1964, and August 30, 1964, 

did not indicate that the resignation was 

not to become effective until acceptances 

thereof was intimated to the appellant. 

The appellant informed the authorities of 

the State of Rajasthan that his resignation 

may be forwarded for early acceptance. 

On the plain terms of the letters, the 

resignation was to become effective as 

soon as it was accepted by the appointing 

authority. No rule has been framed under 

Article 309 of the Constitution which 

enacts that for an order accepting the 

resignation to be effective, it must be 

communicated to the person submitting 

his resignation.  
 Our attention was invited to a 

judgment of this Court in State of Punjab 

v. Amar Singh Harika (AIR 1966 SCR 

1313) in which it was held that an order 

of dismissal passed by an authority and 

kept on its file without communicating it 

to the officer concerned or otherwise 

publishing it did not take effect as from 

the date on which the order was actually 

written out by the said authority; such an 

order could only be effective after it was 

communicated to the Officer concerned or 

was otherwise published. The principle of 

that case has no application here. 

Termination of employment by order 

passed by the Government does not 

become effective until the order is 

intimated to the employee. But where a 

public servant has invited by his letter of 

resignation determination of his 

employment, his services normally stand 

terminated from the date on which the 

letter of resignation is accepted by the 

appropriate authority and in the absence 

of any law or rule governing the 

conditions of his service to the contrary, it 

will not be open to the public servant to 

withdraw his resignation after it is 

accepted by the appropriate authority. 

Till the resignation is accepted by the 

appropriate authority in consonance with 

the rules governing the acceptance, the 

public servant concerned has locus 

poenitentiae but not thereafter. Undue 

delay in intimating to the public servant 

concerned the action taken on the letter of 

resignation may justify an inference that 

resignation has not been accepted. In the 

present case the resignation was accepted 

within a short time after it was received 

by the Government of India. Apparently 

the State of Rajasthan did not immediately 

implement the order, and relieve the 

appellant of his duties, but the appellant 

cannot profit by the delay in intimating 

acceptance or in relieving him of his 

duties."  
 C] In Union of India v. Gopal 

Chandra Mishra; (1978) 2 SCC 301, the 

issue for consideration was whether a 

High Court Judge, who had by letter in 

his own hand writing sent to the President 
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intimated his intention to resign the office 

with effect from a future date would be 

competent to withdraw the resignation 

before the date had reached? The 

decisions in Jai Ram; AIR 1954 SC 584 

and Raj Kumar; (1968 3 SCR 857), were 

considered and while dealing with the 

scope of clause(a) of the proviso to 

Article 217 of the Constitution, the 

Constitution Bench of this Court stated:--  
 "20. Here, in this case, we have to 

focus attention on clause (a) of the 

proviso. In order to terminate his tenure 

under this clause, the Judge must do three 

volitional things: Firstly, he should 

execute a "writing under his hand". 

Secondly, the writing should be 

"addressed to the President". Thirdly, by 

that writing he should "resign his office". 

If any of these things is not done, or the 

performance of any of them is not 

complete, clause (a) will not operate to 

cut short or terminate the tenure of his 

office. 
 22. It may be observed that the entire 

edifice of this reasoning is founded on the 

supposition that the "Judge" had 

completely performed everything which 

he was required to do under proviso (a) to 

Article 217(1). We have seen that to 

enable a Judge to terminate his term of 

office by his own unilateral act, he has to 

perform three things. In the instant case, 

there can be no dispute about the 

performance of the first two, namely: (i) 

he wrote a letter under his hand, (ii) 

addressed to the President. Thus, the first 

two pillars of the ratiocinative edifice 

raised by the High Court rest on sound 

foundations. But, is the same true about 

the third, which indisputably is the chief 

prop of that edifice? Is it a completed act 

of resignation within the contemplation of 

proviso (a)? This is the primary question 

that calls for an answer. If the answer to 

this question is found in the affirmative, 

the appeals must fail. If it be in the 

negative, the foundation for the reasoning 

of the High Court will fail and the appeals 

succeed. 
 13. The tenor and the effect of 

resignation were then considered in 

paragraph 28 and it was held that the 

letter in question was merely an 

intimation or notice to resign the office on 

a future date and it was open to withdraw 

the resignation before the arrival of the 

indicated future date. The observations 

were:-- 
 "28. The substantive body of this 

letter (which has been extracted in full in 

a foregoing part of this judgment) is 

comprised of three sentences only. In the 

first sentence, it is stated: "I beg to resign 

my office as Judge, High Court of 

Judicature at Allahabad." Had this 

sentence stood alone, or been the only 

content of this letter, it would operate as a 

complete resignation in praesenti, 

involving immediate relinquishment of the 

office and termination of his tenure as 

Judge. But this is not so. The first 

sentence is immediately followed by two 

more, which read : "I will be on leave till 

July 31, 1977. My resignation shall be 

effective on August 1, 1977." The first 

sentence cannot be divorced from the 

context of the other two sentences and 

construed in isolation. It has to be read 

along with the succeeding two which 

qualify it. Construed as a whole 

according to its tenor, the letter dated 

May 7, 1977, is merely an intimation or 

notice of the writer's intention to resign 

his office as Judge, on a future date viz. 

August 1, 1977. For the sake of 

convenience, we might call this 

communication as a prospective or 

potential resignation, but before the 

arrival of the indicated future date it was 



2 All.                                    Suresh Singh Vs State of U.P. & Ors.  2107 

certainly not a complete and operative 

resignation because, by itself, it did not 

and could not, sever the writer from the 

office of the Judge, or terminate his 

tenure as such.  
 14. The Court went on to state the 

principles as:-- 
 "41. The general principle that 

emerges from the foregoing conspectus, is 

that in the absence of anything to the 

contrary in the provisions governing the 

terms and conditions of the office/post, an 

intimation in writing sent to the competent 

authority by the incumbent, of his 

intention or proposal to resign his 

office/post from a future specified date 

can be withdrawn by him at any time 

before it becomes effective, i.e. before it 

effects termination of the tenure of the 

office/post or the employment.  
50. It will bear repetition that the general 

principle is that in the absence of a legal, 

contractual or constitutional bar, a 

"prospective" resignation can be 

withdrawn at any time before it becomes 

effective, and it becomes effective when it 

operates to terminate the employment or 

the office-tenure of the resignor. This 

general rule is equally applicable to 

government servants and constitutional 

functionaries. In the case of a government 

servant/or functionary/who cannot, under 

the conditions of his service/or office, by 

his own unilateral act of tendering 

resignation, give up his service/or office, 

normally, the tender of resignation 

becomes effective and his service/or 

office-tenure terminated, when it is 

accepted by the competent authority. In 

the case of a Judge of a High Court, who 

is a constitutional functionary and under 

proviso (a) to Article 217(1) has a 

unilateral right or privilege to resign his 

office, his resignation becomes effective 

and tenure terminated on the date from 

which he, of his own volition, chooses to 

quit office. If in terms of the writing under 

his hand addressed to the President, he 

resigns in praesenti, the resignation 

terminates his office-tenure forthwith, and 

cannot therefore, be withdrawn or 

revoked thereafter. But, if he by such 

writing, chooses to resign from a future 

date the act of resigning office is not 

complete because it does not terminate his 

tenure before such date and the Judge can 

at any time before the arrival of that 

prospective date on which it was intended 

to be effective, withdraw it, because the 

Constitution does not bar such 

withdrawal." 
 15. As regards the applicability of 

the rule in Jai Ram; AIR 1954 SC 584, it 

was stated:-- 
 "49. In our opinion, none of the 

aforesaid reasons given by the High 

Court for getting out of the ratio of Jai 

Ram case is valid. Firstly, it was not a 

"casual" enunciation. It was necessary to 

dispose of effectually and completely the 

second point that had been canvassed on 

behalf of Jai Ram. Moreover, the same 

principle was reiterated pointedly in 1968 

in Raj Kumar case. Secondly, a proposal 

to retire from service/office and a tender 

to resign office from a future date for the 

purpose of the point under discussion, 

stand on the same footing. Thirdly, the 

distinction between a case where the 

resignation is required to be accepted and 

the one where no acceptance is required, 

makes no difference to the applicability of 

the rule in Jai Ram case."  
 D] In Balram Gupta v. Union of 

India; 1987 Supp SCC 228, the concerned 

officer was an accountant in the Photo 

Division of the Ministry of Information 

and Broadcasting. While holding that the 

matter was covered by the decisions of 

this Court in Raj Kumar; (1968 3 SCR 
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857) and Gopal Chandra Misra; (1978) 2 

SCC 301, this Court considered the 

relevant guidelines and observed:  
 "12. In this case the guidelines are 

that ordinarily permission should not be 

granted unless the officer concerned is in 

a position to show that there has been a 

material change in the circumstances in 

consideration of which the notice was 

originally given. In the facts of the instant 

case such indication has been given. The 

appellant has stated that on the persistent 

and personal requests of the staff 

members he had dropped the idea of 

seeking voluntary retirement. We do not 

see how this could not be a good and 

valid reason. It is true that he was 

resigning and in the notice for resignation 

he had not given any reason except to 

state that he sought voluntary retirement. 

We see nothing wrong in this. In the 

modern age we should not put embargo 

upon people's choice or freedom. If, 

however, the administration had made 

arrangements acting on his resignation or 

letter of retirement to make other 

employee available for his job, that would 

be another matter but the appellant's offer 

to retire and withdrawal of the same 

happened in such quick succession that it 

cannot be said that any administrative 

set-up or arrangement was affected. The 

administration has now taken a long time 

by its own attitude to communicate the 

matter. For this the respondent is to 

blame and not the appellant."  
 E) The principles laid down in Union 

of India v. Gopal Chandra Misra; (1978) 

2 SCC 301 have since then been followed 

by this Court in P. Kasilingam v. P.S.G. 

College of Technology; (1981) 1 SCC 

405, Punjab National Bank v. P.K. Mittal; 

1989 Supp (2) SCC 175, Moti Ram v. 

Param Dev; (1993) 2 SCC 725, Power 

Finance Corpn. Ltd. v. Pramod Kumar 

Bhatia; (1997) 4 SCC 280, Nand Keshwar 

Prasad v. Indian Farmers Fertilizers 

Coop. Ltd.; (1998) 5 SCC 461, J.N. 

Srivastava v. Union of India; (1998) 9 

SCC 559, Union of India v. Wing 

Commander T. Parthasarathy; (2001) 1 

SCC 158, Shambhu Murari Sinha v. 

Proect & Development India Ltd.; (2002) 

3 SCC 437, Bank of India v. O.P. 

Swarnakar; (2003) 2 SCC 721, Reserve 

Bank of India v. Cecil Denis Solomon; 

(2004) 9 SCC 461, Srikantha S.M. v. 

Bharath Earth Movers Ltd.1, Secy., 

Technical Education, U.P. v. Lalit Mohan 

Upadhyay; (2007) 4 SCC 492, New India 

Assurance Company Ltd. v. Raghuvir 

Singh Narang; (2010) 5 SCC 335 and 

Union of India v. Hitendra Kumar Soni; 

(2014) 13 SCC 204.  
 F) In Punjab National Bank v. P.K. 

Mittal9 a permanent officer in the bank sent 

a letter of resignation on 21.01.1986 in terms 

of Regulation 20 of PNB (Officers) Service 

Regulation, 1979, which was to become 

effective on 30.06.1986. By communication 

dated 07.02.1986, he was informed that his 

resignation was accepted with immediate 

effect. The resignation was withdrawn by the 

officer on 15.04.1986. The issue therefore 

arose in the context of said Regulation 20, 

whether the officer could withdraw the 

resignation. Regulation 20 was as under:  
 "20.(1) Subject to sub-regulation (3) 

of Regulation 16, the bank may terminate 

the services of any officer by giving him 

three months' notice in writing or by 

paying him three months' emoluments in 

lieu thereof. (2) No officer shall resign 

from the service of the bank otherwise 

than on the expiry of three months from 

the service on the bank of a notice in 

writing of such resignation:  

 
 Provided further that the competent 

authority may reduce the period of three 
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months, or remit the requirement of 

notice.  
 16. The submission that Clause 2 of 

Regulation 20 and its proviso were 

intended only to safeguard the bank's 

interest and as such the bank could accept 

the resignation before the date when it 

was to come into effect was rejected by 

this Court in following terms: 
7. Dr. Anand Prakash emphasises that as 

clause (2) and its proviso are intended 

only to safeguard the bank's interests they 

should be interpreted on the lines 

suggested by him. We are of the opinion 

that clause (2) of the regulation and its 

proviso are intended not only for the 

protection of the bank but also for the 

benefit of the employee. It is common 

knowledge that a person proposing to 

resign often wavers in this decision and 

even in a case where he has taken a firm 

decision to resign, he may not be ready to 

go out immediately. In most cases he 

would need a period of adjustment and 

hence like to defer the actual date of relief 

from duties for a few months for various 

personal reasons. Equally an employer 

may like to have time to make some 

alternative arrangement before relieving 

the resigning employee. Clause (2) is 

carefully worded keeping both these 

requirements in mind. It gives the 

employee a period of adjustment and 

rethinking. It also enables the bank to 

have some time to arrange its affairs, with 

the liberty, in an appropriate case, to 

accept the resignation of an employee 

even without the requisite notice if he so 

desires it. The proviso in our opinion 

should not be interpreted as enabling a 

bank to thrust a resignation on an 

employee with effect from a date different 

from the one on which he can make his 

resignation effective under the terms of 

the regulation. We, therefore, agree with 

the High Court that in the present case 

the resignation of the employee could 

have become effective only on or about 

21-4-1986 or on 30-6-1986 and that the 

bank could not have "accepted" that 

resignation on any earlier date. The letter 

dated 7-2-1986 was, therefore, without 

jurisdiction. 
 8. The result of the above 

interpretation is that the employee 

continued to be in service till 21-4-1986 

or 30-6-1986, on which date his services 

would have come normally to an end in 

terms of his letter dated 21-1-1986. But, 

by that time, he had exercised his right to 

withdraw the resignation. Since the 

withdrawal letter was written before the 

resignation became effective, the 

resignation stands withdrawn, with the 

result that the respondent continues to be 

in the service of the bank. It is true that 

there is no specific provision in the 

regulations permitting the employee to 

withdraw the resignation. It is, however, 

not necessary that there should be any 

such specific rule. Until the resignation 

becomes effective on the terms of the 

letter read with Regulation 20, it is open 

to the employee, on general principles, to 

withdraw his letter of resignation. That is 

why, in some cases of public services, this 

right of withdrawal is also made subject 

to the permission of the employer. There 

is no such clause here. It is not necessary 

to labour this point further as it is well 

settled by the earlier decisions of this 

Court in Raj Kumar v. Union of India, 

Union of India v. Gopal Chandra Misra 

and Balram Gupta v. Union of India. 
 17. It is thus well settled that 

normally, until the resignation becomes 

effective, it is open to an employee to 

withdraw his resignation. When would the 

resignation become effective may depend 

upon the governing service regulations 
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and/or the terms and conditions of the 

office/post. As stated in paragraphs 41 and 50 

in Gopal Chandra Misra; (1978) 2 SCC 301, 

"in the absence of anything to the contrary in 

the provisions governing the terms and 

conditions of the office/post" or "in the 

absence of a legal contractual or 

constitutional bar, a ''prospective resignation' 

can be withdrawn at any time before it 

becomes effective". Further, as laid down in 

Balram Gupta; 1987 Supp SCC 228, "If, 

however, the administration had made 

arrangements acting on his resignation or 

letter of retirement to make other employee 

available for his job, that would be another 

matter."" 
 

 30.  Thus, considering the settled 

proposition of law on the issue of withdrawal 

of resignation, as stated hereinabove and 

admitted facts of the present case to the effect 

that the petitioner submitted his resignation 

from service on 25.11.1987, on personal 

grounds and the same was accepted by the 

opposite party No. 5 on 19.12.1987 and 

acceptance of resignation was in the 

knowledge of the petitioner and thereafter, for 

withdrawal of the resignation, the 

representation was submitted, on which order 

dated 25.07.1990 was passed, whereby the 

request of re-employment made in the 

representation was rejected, we are of the 

view that after acceptance of resignation, it 

was not open for the petitioner to withdraw 

the same subsequently. Hence, there is no 

illegality or infirmity in the impugned order 

dated 11.12.1997, passed by the Tribunal in 

Claim Petition No. 626/V/1990 [Suresh Singh 

v. State of U.P. and others], which is under 

challenge in the present writ petition.  
 

 31.  Resultantly, the writ petition 

lacks merits. Hence, dismissed. No order 

as to costs.  
---------- 
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 Precedent followed:-
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 1. St of H.P.  & Anr Vs Shashi Kumar 
(2019) 3 SCC 653 

 

(Delivered by Hon'ble Saurabh Lavania, J.) 
 

 1-  Heard learned Counsel for the 

petitioner and learned Counsel for the 

respondents.  
 

 2-  The petitioner has filed the 

present writ petition, for the following 

main reliefs:-  
 

 "1. To issue a writ, order or 

direction in the nature of certiorari 

thereby quashing the impugned judgment 

and order passed by the Central 

Administrative Tribunal dated 12.04.2017 

and Rejection Order dated 23.07.2015 

passed by O.P. No. 4 Assistant General 

Manager, Lucknow, contained Annexure 

No. 1 and 9 to the writ petition.  
 2. To issue a Writ, Order or 

Direction in the nature of Mandamus 

Commanding the Opp. Parties to consider 

the case of the petitioner for Appointment 

under Scheme for Compassionate 

Appointment dated 09.10.1998, in the 

interest of Justice." 
 

 3-  The brief facts of the case are that 

father of the petitioner was working in 

Bharat Sanchar Nigam Ltd. on the post of 

Phone Mechanic. On 15.07.2005, the 

father of the petitioner died and the 

petitioner moved an application dated 

23.02.2006 for compassionate 

appointment before the General Manager 

Telicom, BSNL, Faizabad and the same 

was forwarded to the Chief General 

Manager, Telecom, U.P. (East) Circle, 

Lucknow. Thereafter, vide letter/order 

dated 21.01.2018, the High Power 

Committee rejected the application of the 

petitioner for compassionate appointment. 

Thereafter, aggrieved by the said order 

dated 21.01.2018, the petitioner filed the 

Original Application No. 404 of 2009 

before the Central Administrative 

Tribunal (in short "Tribunal") and the 

same was allowed by the order dated 

06.05.2011. The Tribunal directed the 

opposite parties to consider the case of the 

petitioner afresh in view of Circular dated 

09.10.1998. The relevant portion of the 

order dated 06.05.2011, is reproduced 

below:-  
 

 " Finally, therefore, in view of the 

aforesaid facts and circumstances, this 

O.A. deserves to be and is accordingly 

allowed. The impugned order dated 

21.1.2008 (Annexure -1) alongwith 

minutes of the High Power Committee 

dated 11.12.2007 passed by the 

respondent authorities, so far it relates to 

the applicant, are hereby set aside. The 

respondents are directed to consider the 

case of the applicant afresh in view of the 

relevant O.M./circulars which were in 

force at the relevant time, ignoring the 

subsequent circular letter dated 

27.06.2007 which cannot have 

retrospective effect. As the matter is 

already become quite old, it is desirable 

that this matter is finalized within a 

reasonable period say within 6 months 

from the date of certified copy of this 

order is produced by the applicant to the 

respondents. No order as to costs."  
 

 4-  Thereafter, the order dated 

06.05.2011 passed by the Tribunal in 

O.A. No. 404 of 2009 , was challenged by 

the opposite parties by filing Writ Petition 

No.1877(SB) of 2011 (Bharat Sanchar 

Nigam Ltd. Versus Amit Kumar Singh) 

and the same was also dismissed by this 

Court vide order dated 03.11.2011, which 

reads as under:-  
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 "We have heard learned counsel for 

parties and perused the pleadings of writ 

petition.  
 Learned counsel for petitioner, 

Bharat Sanchar Nigam Limited, submitted 

that the direction to reconsider the case of 

respondent as given vide the impugned 

order is contrary to a judgment of Hon'ble 

the Apex Court reported in 2007 (1) ESC 

66 (SC) (State Bank of India & Others vs. 

Jaspal Kaur) which has laid down the 

ratio that unless the financial condition is 

entirely penury, compassionate 

appointment cannot be made. In the said 

case, the financial condition of the 

applicant was not found to be one of 

destitution and besides the Bank had 

already paid a sum of Rs. 4,57,607.00 as 

terminal benefits apart from payment of a 

pensionary benefit of Rs. 2055/- per 

month.  
 On a careful consideration of rival 

submissions, we do not find any merit in 

the case for the reason that the Tribunal 

has only directed the Corporation to 

reconsider the case of the respondent and 

has not issued any direction to give 

appointment on compassionate ground.  
 Thus, the Writ Petition is dismissed."  
 5-  Thereafter, the opposite parties 

challenged the order of this Court dated 

03.11.2011 by filing Special Leave 

Petition (C) No. 13043 of 2012 and the 

same was dismissed vide order dated 

18.02.2015. Thereafter, the petitioner, in 

relation to appointment on compassionate 

ground, submitted the representation 

before the concerned authorities 

alongwith the orders of this Court, but no 

action was taken by them. Thereafter, the 

petitioner filed Contempt Petition No. 58 

of 2015 before the Tribunal and thereafter 

the opposite party no. 4 rejected the 

representation/application of the 

petitioner by its order dated 23.07.2015.  

 6-  Aggrieved by the order dated 

23.07.2015, the petitioner preferred a 

claim petition O.A. No. 475 of 2015 

under Section 19 of Administrative 

Tribunal Act 1985, before the Tribunal, 

with the following reliefs:-  
 

 "1. Issuing/passing of an order or 

direction setting aside the impugned 

decision dated 23.07.2015 passed by the 

respondent No. 4 communicated vide 

letter/order dated 04.08.2015, issued by 

the respondent No. 3 (as contained in 

Annexure No. A-1), after summoning the 

original records.  
 2. Issuing/passing of an order or 

direction to the respondents to consider 

the case of the applicant afresh for 

appointment on compassionate grounds 

and to appoint the applicant on any post 

according to his eligibility and 

educational qualification, etc. within a 

period of two months." 
 

 7-  Tribunal after considering the 

pleadings given by the learned Counsel 

for the parties and on the material on 

record, vide order dated 

12.04.2017,dismissed the claim petition . 

The relevant portion of the order dated 

12.04.2017, is reproduced below:-  
 

 "15. After taking into consideration 

the rival submissions of the parties, this 

Tribunal is of the view that this petition 

lacks merit and liable to be dismissed on 

following grounds:  
 (i) that the applicant's family 

received the terminal benefits of 

approximately six lakh coupled with 

family pension of more than three 

thousand per month apart from D.A.  (ii) 

the fact that the income from the 

cultivation is Rs. 3000/- per month has 

not been rebutted and the same was based 
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on the report of Revenue Authorities i.e. 

SDE (HRD) Faizabad. Same was also 

reflected in the income certificate issued 

by the Tehshildar, Amdbedkarnagar. 
 (iii) the applicant's family purchased 

a house as is evident from the report after 

the death of the deceased employee. 
 (iv) both the sons are major and the 

applicant is residing in a rented 

accommodation near township of NTPC, 

Ambedkarnagar on monthly rent of Rs. 

2500/- which shows that the applicant has 

sufficient means to survive and the family 

cannot be said to be living in penurious 

condition. 
 (v) that the entire agricultural land 

which has been shown in extract Khatoni 

is not the same but has been shown as 

only 0.5 acres. 
 (vi) that the property possessed and 

shown in the inspection report has not 

been specifically denied and rejoinder has 

been filed by simply denying the 

allegation. Due to evasive denial the facts 

pleaded in CA amounts to be admitted by 

the applicant. 
 16. In view of the above, the O.A. 

sans merit and is accordingly dismissed. 

There shall be no order to cost." 
 

 8-  Assailing the orders impugned, 

the learned Counsel for the petitioner 

submits that the concerned authorities and 

Tribunal, both, rejected the claim of the 

petitioner for compassionate ground after 

considering the terminal/pensionary 

benefits received, on account of death of 

his father, by the family of the petitioner, 

income from agricultural and other aspect 

and as such Tribunal as well as concerned 

authorities erred in law and fact both, as 

the reasons of rejection of claim of the 

petitioner for appointment on 

compassionate ground are beyond the 

scope of scheme of compassionate 

appointment dated 09.10.1998 ( in short 

"Scheme of 1998") (Annexure No. 10 to 

the writ petition). The reasons for 

rejection of claim of the petitioner for 

compassionate appointment cannot be 

taken into account as per Scheme of 1998.  
 

 9-  Per contra, the learned Counsel 

for the respondents submitted that the 

reasons considered while rejecting the 

claim of the petitioner for compassionate 

appointment can be taken into account, as 

per Scheme of 1998. Thus, there is no 

illegality in the order dated 12.04.2017 of 

the Tribunal as well as order 23.07.2015 

passed by respondent no. 4.  
 

 10-  We have considered the 

submissions of learned Counsel for the 

parties and perused the records.  
 

 11-  We find from Scheme of 1998 

(Annexure No. 10 to the writ petition), 

particularly Clause 10(a), 16(c), that 

while considering the case for providing 

compassionate appointment, the 

competent authority is under obligation to 

consider the financial condition of the 

family. Clause 10(a) and 16(c) are quoted 

herein under for ready reference:-  
 

 "10(a) In deserving cases even where 

there is already an earning member in the 

family, a dependent family member may 

be considered for compassionate 

appointment with prior approval of the 

Secretary of the Department/Ministry 

concerned who, before approving such 

appointment, will satisfy himself that 

grant of compassionate appointment is 

justified having regard to number of 

dependents, assets and liabilities left by 

the Government Servant, income of the 

earning member as also his liabilities 

including the fact that the earning member 
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is residing with the family of the 

Government Servant and whether he 

should not be a source of support to other 

members of the family. 
 16 (c) The Scheme of compassionate 

appointments was conceived as far back 

as 1958. Since then a number of welfare 

measures have been introduced by the 

government which have made a 

significant difference in the financial 

position of the families of the 

Government Servants dying in 

harness/retired on medical grounds. An 

application for compassionate 

appointment should, however, not be 

rejected merely on the ground that the 

family of the Government Servant has 

received the benefits under the various 

welfare schemes. While considering a 

request for appointment on compassionate 

ground a balanced and objective 

assessment of the financial condition of 

the family has to be made taking into 

account its assets and liabilities (including 

the benefits received under the various 

welfare schemes mentioned above) and 

all other relevant factors such as the 

presence of an earning member, size of 

the family, ages of the children and the 

essential needs of the family, etc.  
 

 12-  In the facts of the case we would 

like to refer the judgment of the Hon'ble 

Apex Court passed in the case of State of 

Himachal Pradesh and Another Versus 

Shashi Kumar, reported in (2019) 3 

SCC 653: (2019) 1 SCC (L&S) 542.  
 

 The Hon'ble Apex Court after 

considering the policy of compassionate 

appointment and relevant judgments on 

the issue, held that benefits received by 

family on account of welfare measures 

including family pension and death 

gratuity as well as income from other 

resources are required to be considered. 

The Hon'ble Apex Court further held that 

there is no right to compassionate 

appointment. The terms of policies 

framed for providing compassionate 

appointment must be implemented. The 

relevant paragraphs of the judgment are as 

under:-  
 "18. While considering the rival 

submissions, it is necessary to bear in 

mind that compassionate appointment is 

an exception to the general rule that 

appointment to any public post in the 

service of the State has to be made on the 

basis of principles which accord with 

Articles 14 and 16 of the Constitution. 

Dependants of a deceased employee of 

the State are made eligible by virtue of the 

policy on compassionate appointment. 

The basis of the policy is that it 

recognises that a family of a deceased 

employee may be placed in a position of 

financial hardship upon the untimely 

death of the employee while in service. It 

is the immediacy of the need which 

furnishes the basis for the State to allow 

the benefit of compassionate appointment. 

Where the authority finds that the 

financial and other circumstances of the 

family are such that in the absence of 

immediate assistance, it would be reduced 

to being indigent, an application from a 

dependent member of the family could be 

considered. The terms on which such 

applications would be considered are 

subject to the policy which is framed by 

the State and must fulfil the terms of the 

policy. In that sense, it is a well-settled 

principle of law that there is no right to 

compassionate appointment. But, where 

there is a policy, a dependent member of 

the family of a deceased employee is 

entitled to apply for compassionate 

appointment and to seek consideration of 

the application in accordance with the 
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terms and conditions which are prescribed 

by the State.  
 19.  The policy in the present case 

which was formulated on 18-1-1990 

categorically speaks of providing 

employment assistance to dependants of 

government servants who have died while 

in service, "leaving their families in 

indigent circumstances". The policy, in 

other words, is designed to meet the needs 

of those families where the death of a 

government servant has left them in 

indigent circumstances, requiring 

immediate means of subsistence. The 

policy recognises in Para (10) that the 

benefits which are received by a family 

on account of welfare measures are 

required to be considered. Among them, 

the policy stipulates that family pension 

and death gratuity are required to be taken 

into account in assessing the financial 

circumstances of the family. The policy 

does not preclude the dependants of a 

deceased employee from being considered 

for compassionate appointment merely 

because they are in receipt of family 

pension. What the policy mandates is that 

the receipt of family pension should be 

taken into account in considering whether 

the family has been left in indigent 

circumstances requiring immediate means 

of subsistence. The receipt of family 

pension is, therefore, one of the 

considerations which is to be taken into 

account. Para (10)(c) of the policy sets out 

the measures provided by the State which 

have a bearing on the financial need of the 

family. 
 20.  In view of the clear terms of the 

policy, we are of the view that the High 

Court was in error in issuing a mandamus 

to the Government to disregard its policy. 

Such direction could not have been issued 

by the High Court. The High Court has 

drawn sustenance in issuing a mandamus 

in the above terms from a decision of this 

Court in Govind Prakash Verma 

[Govind Prakash Verma v. LIC, (2005) 

10 SCC 289 : 2005 SCC (L&S) 590] . 

That was a case of compassionate 

appointment where in the course of the 

proceedings before the High Court, a 

learned Single Judge had directed Life 

Insurance Corporation, which was the 

employer of the deceased employee, to 

make an enquiry and submit a report on 

whether the members of the family 

engaged in gainful employment were also 

supporting the family of the deceased 

employee. This Court, in an appeal 

against the judgment of the High Court 

rejecting the petition for compassionate 

appointment, observed that the officer 

who had enquired into the matter in 

pursuance of the order of the learned 

Single Judge completely omitted to 

furnish any report on the points which 

were required by the High Court to be 

investigated. The High Court rejected the 

petition on the ground that the family was 

in receipt of family pension and other 

amounts towards terminal benefits. 

Reversing the view of the High Court, a 

two-Judge Bench of this Court held thus: 

(Govind Prakash Verma case [Govind 

Prakash Verma v. LIC, (2005) 10 SCC 

289 : 2005 SCC (L&S) 590] , SCC p. 

291, para 6) 
 "6. In our view, it was wholly 

irrelevant for the departmental authorities 

and the learned Single Judge to take into 

consideration the amount which was 

being paid as family pension to the widow 

of the deceased (which amount, according 

to the appellant, has now been reduced to 

half) and other amounts paid on account 

of terminal benefits under the Rules." 
 21. The decision in Govind Prakash 

Verma [Govind Prakash Verma v. LIC, 

(2005) 10 SCC 289 : 2005 SCC (L&S) 
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590] has been considered subsequently in 

several decisions. But, before we advert to 

those decisions, it is necessary to note that 

the nature of compassionate appointment 

had been considered by this Court in 

Umesh Kumar Nagpal v. State of 

Haryana [Umesh Kumar Nagpal v. 

State of Haryana, (1994) 4 SCC 138 : 

1994 SCC (L&S) 930] . The principles 

which have been laid down in Umesh 

Kumar Nagpal [Umesh Kumar Nagpal 

v. State of Haryana, (1994) 4 SCC 138 : 

1994 SCC (L&S) 930] have been 

subsequently followed in a consistent line 

of precedents in this Court. These 

principles are encapsulated in the 

following extract: (Umesh Kumar Nagpal 

case [Umesh Kumar Nagpal v. State of 

Haryana, (1994) 4 SCC 138 : 1994 SCC 

(L&S) 930] , SCC pp. 139-40, para 2) 
 "2. ... As a rule, appointments in the 

public services should be made strictly on 

the basis of open invitation of applications 

and merit. No other mode of appointment 

nor any other consideration is permissible. 

Neither the Governments nor the public 

authorities are at liberty to follow any 

other procedure or relax the qualifications 

laid down by the rules for the post. 

However, to this general rule which is to 

be followed strictly in every case, there 

are some exceptions carved out in the 

interests of justice and to meet certain 

contingencies. One such exception is in 

favour of the dependants of an employee 

dying in harness and leaving his family in 

penury and without any means of 

livelihood. In such cases, out of pure 

humanitarian consideration taking into 

consideration the fact that unless some 

source of livelihood is provided, the 

family would not be able to make both 

ends meet, a provision is made in the 

rules to provide gainful employment to 

one of the dependants of the deceased 

who may be eligible for such employment. 

The whole object of granting compassionate 

employment is thus to enable the family to 

tide over the sudden crisis. The object is not 

to give a member of such family a post much 

less a post for post held by the deceased. 

What is further, mere death of an employee 

in harness does not entitle his family to such 

source of livelihood. The Government or the 

public authority concerned has to examine 

the financial condition of the family of the 

deceased, and it is only if it is satisfied, that 

but for the provision of employment, the 

family will not be able to meet the crisis that 

a job is to be offered to the eligible member 

of the family. The posts in Classes III and IV 

are the lowest posts in non-manual and 

manual categories and hence they alone can 

be offered on compassionate grounds, the 

object being to relieve the family, of the 

financial destitution and to help it get over 

the emergency. The provision of 

employment in such lowest posts by making 

an exception to the rule is justifiable and 

valid since it is not discriminatory. The 

favourable treatment given to such 

dependant of the deceased employee in such 

posts has a rational nexus with the object 

sought to be achieved viz. relief against 

destitution. No other posts are expected or 

required to be given by the public authorities 

for the purpose. It must be remembered in 

this connection that as against the destitute 

family of the deceased there are millions of 

other families which are equally, if not more 

destitute. The exception to the rule made in 

favour of the family of the deceased 

employee is in consideration of the services 

rendered by him and the legitimate 

expectations, and the change in the status and 

affairs, of the family engendered by the 

erstwhile employment which are suddenly 

upturned."  
 22. Specifically in the context of 

considering the financial circumstances of 
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the family of the deceased employee, 

several judgments of this Court have 

elaborated on the principles to be 

followed. 
23. The decision in SBI v. Kunti Tiwary 

[SBI v. Kunti Tiwary, (2004) 7 SCC 271 

: 2004 SCC (L&S) 943] involved an 

interpretation of an Office Memorandum 

dated 7-8-1996 circulated to all banks in 

the light of the decision in Umesh 

Kumar Nagpal [Umesh Kumar Nagpal 

v. State of Haryana, (1994) 4 SCC 138 : 

1994 SCC (L&S) 930] . The Indian 

Banks Association adopted the directions 

of this Court in the scheme which was 

proposed for the appointment of heirs of 

deceased employees. The scheme 

contemplated that in order to determine 

the financial condition of the family, the 

following amounts would have to be 

taken into account: (Kunti Tiwary case 

[SBI v. Kunti Tiwary, (2004) 7 SCC 271 

: 2004 SCC (L&S) 943] , SCC p. 273, 

para 7) 
 "7. ... (a) Family pension.  
 (b) Gratuity amount received.  
 (c) Employee's/Employer's 

contribution to provident fund. 
 (d) Any compensation paid by the 

Bank or its Welfare Fund. 
 (e) Proceeds of LIC policy and other 

investments of the deceased employee. (f) 

 Income of family from other sources.  
 (g) Employment of other family 

members.  
 (h) Size of the family and liabilities, 

if any, etc."  
Eventually, this recommendation was 

accepted in the scheme. In the light of 

these recommendations and the scheme, 

this Court observed that where the family 

of a deceased employee was not left 

without means of livelihood, the claim for 

compassionate appointment could not be 

sustained. It may be noted that in that case 

it was on a review of the overall financial 

position of the family, including amounts 

received towards terminal benefits that 

the decision was taken.  
 24. The decision of this Court in 

Punjab National Bank v. Ashwini 

Kumar Taneja [Punjab National Bank 

v. Ashwini Kumar Taneja, (2004) 7 

SCC 265 : 2004 SCC (L&S) 938] 

followed the same principle. While 

reiterating the view which was taken in 

Kunti Tiwary [SBI v. Kunti Tiwary, 

(2004) 7 SCC 271 : 2004 SCC (L&S) 

943] , this Court held that the scheme 

specified the amounts which were 

required to be taken into consideration. 
 25. The decision in SBI v. Somvir 

Singh [SBI v. Somvir Singh, (2007) 4 

SCC 778 : (2007) 2 SCC (L&S) 92] has 

noticed the scheme for appointment of 

dependants of deceased employees on 

compassionate grounds framed by State 

Bank of India. The Court expressly held 

that the authorities were not in error in 

taking account of the terminal benefits, 

investments and the monthly family 

income including the family pension paid 

by the Bank. The view of this Court finds 

expression in the following extract: (SCC 

p. 784, para 12) 
 "12. The competent authority while 

considering the application had taken into 

consideration each one of those factors 

and accordingly found that the dependants 

of the employee who died in harness are 

not in penury and without any means of 

livelihood. The authority did not commit 

any error in taking the terminal benefits 

and the investments and the monthly 

family income including the family 

pension paid by the Bank into 

consideration for the purposes of deciding 

as to whether the family of late Zile Singh 

had been left in penury or without any 

means of livelihood. The scheme framed 



2118                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

by the appellant Bank in fact mandates 

the authority to take those factors into 

consideration. The authority also did not 

commit any error in taking into 

consideration the income of the family 

from other sources viz. the agricultural 

land."  
 In the view of this Court, the only 

issue to be considered was whether the 

claim for compassionate appointment had 

been considered in accordance with the 

scheme. The income of the family from 

all sources was required to be taken into 

consideration according to the scheme. 

This having been ignored by the High 

Court, the appeal filed by the Bank was 

allowed.  
 26. The judgment of a Bench of two 

Judges in Mumtaz Yunus Mulani v. 

State of Maharashtra [Mumtaz Yunus 

Mulani v. State of Maharashtra, (2008) 

11 SCC 384 : (2008) 2 SCC (L&S) 

1077] has adopted the principle that 

appointment on compassionate grounds is 

not a source of recruitment, but a means 

to enable the family of the deceased to get 

over a sudden financial crisis. The 

financial position of the family would 

need to be evaluated on the basis of the 

provisions contained in the scheme. The 

decision in Govind Prakash Verma 

[Govind Prakash Verma v. LIC, (2005) 

10 SCC 289 : 2005 SCC (L&S) 590] has 

been duly considered, but the Court 

observed that it did not appear that the 

earlier binding precedents of this Court 

have been taken note of in that case. 
 27. In Union of India v. Shashank 

Goswami [Union of India v. Shashank 

Goswami, (2012) 11 SCC 307 : (2013) 1 

SCC (L&S) 51] , this Court considered a 

circular issued by the Office of the 

Comptroller and Auditor General of India 

in terms of which the total income of the 

family from all sources, including 

terminal benefits received, was required 

to be taken into account. Income limits 

were specified in the circular for Group 

''B', Group ''C' and Group ''D' posts. 

Taking note of the fact that a family 

pension has been authorised to the widow 

of the deceased employee, this Court held 

that the case of the dependant did not fall 

within the income limits meant for Group 

''C' posts. 
 28. The same principle has been 

reiterated in another decision of a Bench 

of two Judges of this Court in SBI v. 

Surya Narain Tripathi [SBI v. Surya 

Narain Tripathi, (2014) 15 SCC 739 : 

(2015) 3 SCC (L&S) 689] . While 

adverting to a submission of the learned 

counsel based on the decision in Govind 

Prakash Verma [Govind Prakash 

Verma v. LIC, (2005) 10 SCC 289 : 

2005 SCC (L&S) 590] , this Court noted 

thus: (Surya Narain Tripathi case [SBI v. 

Surya Narain Tripathi, (2014) 15 SCC 

739 : (2015) 3 SCC (L&S) 689] , SCC p. 

741, paras 8-9) 
 "8. He relied upon the judgment of 

this Court in Govind Prakash Verma v. 

LIC [Govind Prakash Verma v. LIC, 

(2005) 10 SCC 289 : 2005 SCC (L&S) 

590] where a view has been taken that the 

compassionate appointment cannot be 

refused on the ground that another 

member of the family had received 

appropriate employment and the service 

benefits were adequate. We may humbly 

state that this view runs counter to the 

view which was taken earlier in Umesh 

Kumar Nagpal [Umesh Kumar Nagpal 

v. State of Haryana, (1994) 4 SCC 138 : 

1994 SCC (L&S) 930] which was not 

cited before the Court in Govind Prakash 

[Govind Prakash Verma v. LIC, (2005) 

10 SCC 289 : 2005 SCC (L&S) 590] . 

The subsequent two judgments which 

were referred above also take the same 
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view as in Umesh Kumar Nagpal 

[Umesh Kumar Nagpal v. State of 

Haryana, (1994) 4 SCC 138 : 1994 SCC 

(L&S) 930] . Mr Vikas Singh has drawn 

our attention to the judgment in SBI v. 

Somvir Singh [SBI v. Somvir Singh, 

(2007) 4 SCC 778 : (2007) 2 SCC (L&S) 

92] where the 1998 Scheme has been 

considered.  
 9. In all the matters of compassionate 

appointment it must be noticed that it is 

basically a way out for the family which 

is financially in difficulties on account of 

the death of the breadearner. It is not an 

avenue for a regular employment as such. 

This is in fact an exception to the 

provisions under Article 16 of the 

Constitution. That being so, if an 

employer points out that the financial 

arrangement made for the family 

subsequent to the death of the employee is 

adequate, the members of the family 

cannot insist that one of them ought to be 

provided a comparable appointment. This 

being the principle which has been 

adopted all throughout, it is difficult for 

us to accept the submission made on 

behalf of the respondent." 
 29. Now, it is in this background that 

it would be necessary to advert to the 

decision in Canara Bank [Canara Bank 

v. M. Mahesh Kumar, (2015) 7 SCC 

412 : (2015) 2 SCC (L&S) 539] . A 

scheme for compassionate appointment of 

8-5-1993 was prevalent in Canara Bank 

when the employee died on duty in 

October 1998. Faced with the rejection of 

an application for compassionate 

appointment, the High Court was moved 

in a writ petition in which a learned 

Single Judge issued [M. Mahesh Kumar 

v. Canara Bank, 2003 SCC OnLine Ker 

657 : (2003) 98 FLR 1030] a direction for 

reconsideration of the claim for 

appointment. During the pendency of the 

appeal before the Division Bench, the 

scheme for compassionate appointment 

was replaced by a new scheme providing 

for ex gratia in lieu of appointment. The 

main issue which fell for consideration 

before this Court was whether the 

subsequent scheme which was formulated 

in 2005 providing for ex gratia payment 

would govern or whether the application 

would have to be disposed of on the basis 

of the earlier scheme of 1993. It may be 

noted that the application for 

compassionate appointment in that case 

had been rejected on the ground that the 

family of the respondent was not in 

indigent circumstances, as required by the 

scheme for compassionate appointment of 

1993. 
 30. Dealing with the applicability of 

the subsequent scheme, a Bench of two 

Judges of this Court held, following the 

earlier decision in SBI v. Jaspal Kaur 

[SBI v. Jaspal Kaur, (2007) 9 SCC 571 : 

(2007) 2 SCC (L&S) 578] , that the cause 

of action to be considered for 

compassionate appointment arose when 

the earlier scheme was in force. Hence, 

the claim could not be decided on the 

basis of the subsequent scheme which 

provided only for the payment of ex 

gratia. Moreover, as a matter of fact, the 

subsequent scheme was superseded in 

2014 by reviving the scheme for the 

provision of compassionate appointment. 
31. Hence, the issue which has been dealt 

with in Canara Bank [Canara Bank v. 

M. Mahesh Kumar, (2015) 7 SCC 412 : 

(2015) 2 SCC (L&S) 539] is whether the 

application for grant of compassionate 

appointment could have been rejected on 

the basis of a scheme which had come 

into force after the date of submission of 

the application. That, as this Court 

observed, was the main question which 

fell for consideration. The Bench of two 
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Judges, however, also noted that it was 

urged on behalf of the appellant Bank that 

the family of the respondent was in 

receipt of family pension. This, the Court 

held, was of no consequence in 

considering the application for 

compassionate appointment.  

 32. The learned Senior Counsel 

appearing on behalf of the appellants has 

sought to distinguish the above 

observations, in the judgment in Canara 

Bank [Canara Bank v. M. Mahesh 

Kumar, (2015) 7 SCC 412 : (2015) 2 

SCC (L&S) 539] , by submitting that it is 

not the case of the State of Himachal 

Pradesh that mere receipt of family 

pension would disable an applicant from 

submitting an application for 

compassionate appointment or preclude 

consideration of the claim. On the 

contrary, the submission which is urged is 

that the scheme requires consideration of 

all relevant sources of income and hence, 

receipt of family pension would be one of 

the criteria which would be taken into 

consideration in determining as to 

whether the family of the deceased 

employee is in indigent circumstances. 

We find merit in this submission for the 

simple reason that it is in accord with the 

express terms of the scheme of 18-1-1990 

as modified by the State. The scheme 

contemplates that payments which have 

been received on account of welfare 

measures provided by the State including 

family pension are to be taken into 

account. Plainly, the terms of the scheme 

must be implemented. 

 
 33. For these reasons, we have come 

to the conclusion that the High Court was 

not justified, based on the decision in 

Govind Prakash Verma [Govind 

Prakash Verma v. LIC, (2005) 10 SCC 

289 : 2005 SCC (L&S) 590] in issuing a 

direction to the State to act in a manner 

contrary to the express terms of the 

scheme which require that the family 

pension received by the dependents of the 

deceased employee be taken into 

account." 
 

 13-  Learned Counsel for the petitioner 

could not point out any other good reason or 

ground to establish that the reasoning given 

by the Tribunal and respondent no. 4, while 

rejecting the claim of the petitioner, is 

unjustified and illegal.  
 

 14-  Keeping in view the provision of 

the scheme of 1998 and the observations 

made by the Hon'ble Apex Court in the 

judgment passed in the case of State of 

Himachal Pradesh(Supra), we hold that 

there is no illegality in the order dated 

12.07.2017 passed by the Tribunal and 

order dated 23.07.2015 passed by 

respondent no. 4. For the aforesaid 

reason, we do not find a fit case for 

interference.  
 

 15-  The petition is misconceived and 

hence dismissed accordingly.  
---------- 
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(Delivered by Hon'ble Anil Kumar, J.) 
 

 1.  Heard Sri K.D. Nag, learned 

counsel for petitioner, Sri R.C. Saxena, 

learned counsel for applicant-respondent 

No. 1 and perused the record.  
 

 2.  Facts in brief of the present case 

are that applicant-respondent No. 

1/Ravindra Kumar Singh has filed an 

O.A. No. 75 of 2010 (Ravindra Kumar 

Singh Vs. Union of India and others), 

challenging the entire disciplinary, i.e. 

memorandum of charge, inquiry report, 

second stage advice of the CVC and the 

penalty order compulsorily retiring him 

from service and also challenged the 

penalty order dated 30.07.2010 by means 

of amendment in the said O.A. before the 

Central Administrative Tribunal 

(hereinafter referred to as the ''Tribunal') 

In addition to abvoesaid O.A., applicant-

respondent has also filed O.A. No. 

316/2007.  
 

 3.  Both the O.As were clubbed 

together and decided by the common 

judgment by the Tribunal.  
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 4.  So far as the O.A. No. 316/2007 

is concerned, the Tribunal in its judgment 

and order dated 01.09.2017 held as 

under:-  
 

 "23. The only relief claimed in OA 

No. 316/2007 is challenged to the charge-

sheet on the ground that the same has 

been issued by an incompetent authority. 

In view of the above, there is no merit in 

this OA, Which is liable to be dismissed. 

Ordered accordingly."  
 

 5.  So far as the O.A. No. 75 of 2010 

is concerned, the Tribunal in its judgment 

dated 01.09.2017 held as under:-  
 

 "24. As far as OA No. 75/2010 is 

concerned, we have already recorded our 

opinion that the procedure adopted by the 

disciplinary authority is in contravention 

to sub-rules (2)and (3) (a) of rule 15 of 

the CCS(CCA)Rules, 1965, as also 

violative of principles of natural justice. 

The impugned penalty order is thus liable 

to be set aside on this count. We order 

accordingly. notwithstanding the setting 

aside of the impugned penalty order, the 

matter is remitted back to the disciplinary 

authority to pass a fresh order after 

taking into consideration the reply of the 

applicant to the inquiry report, without 

taking into consideration the second stage 

advice of CVC."  
 

 6.  The findings on which the 

abvoesaid judgment has been passed by 

Tribunal is quoted hereinbelow:-  
 

 "16. It is admitted case of the parties 

that on receipt of the inquiry report the 

disciplinary authority failed to forward 

the same to the Government servant. To 

the contrary without seeking response of 

the Government servant, CVC's advice 

was sought by recording its own tentative 

opinion of imposing the penalty, whereas 

ex facie the requirement of the rule is that 

the disciplinary authority is under a 

bounden duty to forward the report of the 

inquiry firstly to the charged officer for 

his representation and it is only after the 

comments/representation of the charged 

officer that the disciplinary authority, if 

after examining the representation of the 

Government servant to the inquiry report, 

is of the opinion that the penalty as 

prescribed under rules is required to be 

imposed, may seek second stage advice of 

the Commission. The object of this 

provision is based upon sound principles 

of natural justice. The disciplinary 

authority is not required to formulate its 

opinion merely on the basis of the inquiry 

report, except where he disagrees on the 

findings of the inquiring authority on any 

article of charge without considering the 

reply/representation of the Government 

servant to the findings of the inquiring 

authority. The very object is that the 

disciplinary authority on consideration of 

the representation/reply of the charged 

officer to the findings of the inquiring 

authority may change its opinion. In the 

present case, the disciplinary authority in 

gross contravention of the provisions of 

sub-rule (2) and sub-rule (3)(a) of rule 

15, chose to seek second stage advice of 

CVC before providing opportunity to the 

Government servant to submit his 

representation/reply to the report of the 

inquiring authority. It is also pertinent to 

note that though the disciplinary authority 

is not bound by the advice of the 

Commission, nonetheless, the advice of 

the Commission, whether CVC or UPSC, 

is capable of influencing the mind of the 

disciplinary authority and in such an 

eventuality it would not be an 

independent, impartial and fair 
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application of mind by the disciplinary 

authority to the findings of the inquiring 

authority. The import of CVC's advice at 

the initial stage without having the benefit 

of the Government servant's response to 

the inquiry report is prone to seriously 

impact the decision making approach of 

the disciplinary authority. Thus, such a 

procedure is not only in contravention of 

sub-rules (2) and (3)(a) of rule 15 but 

also violative of the principles of natural 

justice. 
 17. Sub-rule 3(b) of rule 15 also 

requires the disciplinary authority to 

forward or cause to be forwarded a copy 

of the advice of the Commission received 

under clause (a) to the Government 

servant to provide him another 

opportunity to respond to the advice of 

the Commission. Thus, a two-fold 

protection has been provided to the 

Government servant (i) to respond to the 

report of the inquiry to provide a fair 

opportunity to the disciplinary authority 

to examine the report of the inquiry in the 

light of the defence of the Government 

servant; and (ii) in the event the advice of 

the Commission is against the 

Government servant, to enable the 

Government servant to again respond to 

such advice for the impartial and due 

application of mind by the disciplinary 

authority. 
 18. In Managing Director, ECIL v 

B. Karunakar & others [(1993) 4 SCC 

727] a Constitution Bench of the Hon'ble 

Supreme Court held that it is the right of 

the employee to have the report of the 

inquiry officer to defend himself 

effectively notwithstanding whether he 

asked for the report or not. The report has 

to be furnished to him even if the statutory 

rules do not permit furnishing of the 

report or are silent on this aspect. This is 

in consonance with Article 311(2) of the 

Constitution of India and principles of 

natural justice. However, where the 

disciplinary authority before providing 

opportunity to the Government servant 

makes up its mind to an impose penalty 

and further strengthens its opinion with 

the advice of CVC or UPSC, the very 

purpose of asking the Government servant 

to submit his representation is frustrated 

and renders it meaningless and illusory. 
 19. The role and purpose of the 

Central Vigilance Commission in the 

matter of disciplinary proceedings is 

prescribed under Section 19 of the 

Central Vigilance Commission Act, 2003. 

Such consultation is on the basis of the 

rules and regulations governing vigilance 

or disciplinary matters relating to persons 

appointed to public services and posts in 

connection with the affairs of the Union. 

Any regulations made under the Central 

Vigilance Commission Act, 2003 have to 

be read harmoniously with the provisions 

of rule 15 of the CCS (CCA) Rules, 1965. 
 20. In the present case, from the 

record we find that vide letter dated 

20.08.2009, the disciplinary authority 

sought the second stage advice of CVC. 

While seeking advice the disciplinary 

authority not only simply forwarded the 

report of the inquiring authority but also 

its own findings and conclusions on each 

article of charge. The opinion of the 

disciplinary authority recorded in the 

aforesaid letter is as under: 
 "Taking into account the findings of 

the Inquiry Officer as well as the views of 

the undersigned, it is considered that the 

imposition of one of the major penalty on 

Shri R.K Singh, Inspector (now Supdt) 

recommended by the CVC in its first stage 

Advice aforementioned would be just, fair 

and proper. Accordingly, I strongly 

recommend that one of the major penalty 

under Rule 11 of CCS (CCA) Rules, 1965 
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should be imposed upon Shri R.K. Singh, 

Inspector (now Supdt)."  
 CVC vide its office memorandum 

dated 22.01.2010 communicated to the 

disciplinary authority for acceptance of 

the inquiry officer's report for imposition 

of suitable major penalty in agreement 

with the disciplinary authority. The 

aforesaid memorandum reads as under:  
 "Sub: Disciplinary Proceedings 

against Shri R.K. Singh, Inspector (now 

Supdt.).  
 CBEC may refer to their U.O. Note 

No.V-566/5/2001-Pt.II-Cus/04 dated 

07.01.2010 on the subject cited above.  
 2. Commission has observed that the 

IO's report and as 
 the views of the DA are appropriate as 

the inquiry establishes the active involvement 

of the CO in leaving his station 

unauthorisedly for abetting the export fraud 

which was unraveled by DRI.  
 3. Commission, hence, in agreement 

with DA, advises for acceptance of IO's 

Report and imposition of suitable major 

penalty upon Shri R.K. Singh, then 

Inspector (now Supdt.). 
 4. Department's files are returned 

herewith. Receipt of Commission's 

advice/Department's files may be 

acknowledged. Action taken may be 

intimated." 
 From the above office 

menmorandum, we find that CVC has not 

discharged its role in accordance with 

law. As a matter of fact, CVC seems to 

have been influenced by the opinion of the 

disciplinary authority and has endorsed 

its opinion without any application of 

mind, and vice versa, the disciplinary 

authority being influenced by the opinion 

of CVC imposed the penalty. In the entire 

process, the principles of natural justice 

have been sacrificed by both the 

authorities.  

 21. The applicant has also 

challenged the competence of the 

Commissioner, Central Excise to issue the 

charge memorandum. It is stated that the 

Commissioner was not competent to issue 

the charge-sheet. Reliance is placed upon 

order dated 16.01.2003 issued by the 

Ministry of Finance, Department of 

Revenue, CBEC, New Delhi, whereby the 

Chief Commissioner, Central 

Excise/Customs, Lucknow was declared 

as the cadre controlling authority. Copy 

of this letter is placed on record as 

Annexure-1 with OA No.723/2010 in OA 

No.75/2010. Aforesaid letter reads as 

under: 
 

 "Sub: Declaration of Chief 

Commissioner of Central Excise/Customs 

as Cadre Controlling Authorities upto 

Group 'B' level staff. 
  
 Sir  
 I am directed to say that the question 

of declaring the Chief Commissioner of 

Central Excise/Customs as cadre 

controlling authority in respect of staff 

upto Group 'B' level had been under 

consideration of the Central Board of 

Excise and Customs (hereinafter referred 

to as the Board) for some time. It has now 

been decided by the Board that all the 

powers that are presently being exercised 

by the respective Chief Commissioners as 

the cadre controlling authority should 

henceforth be exercised by their 

respective Chief Commissioners. However 

there would be no merger or bifurcation 

of the existing cadres i.e. the functions of 

each cadre controlling authority shall be 

exercised separately and independently by 

the chief Commissioner. This in effect 

would imply that the independent entity of 

each cadre shall remain intact and 

unchanged.  
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 2. As the cadre controlling authority, 

the Chief Commissioners' mandate of 

responsibility should also extend to: 
 (a) All establishment matters 

including recruitment, promotion and 

confirmation upto the level of Group B 

staff;  
 (b) Holding of Departmental 

Promotion Committee meetings;  
 (c) Monitoring the implementation of 

the Board's instructions with regard to 

transfers and equitable distribution of 

manpower and material resources 

between Commissioners/Zones; and 
 (d) Adequate representation of 

employees belonging to the SC/ST and 

OBC categories in the cadre under his 

control. 
 3. It is also clarified that in the 

formations comprising both 

Commissioners and Chief Commissioners, 

it would be the Chief Commissioner who 

would allocate and post staff to various 

formations including 

Commissioners'/Chief Commissioners' 

office. 
 4. It has also been decided to declare 

the Chief Commissioners as Head of the 

Department in order to enable them to 

carry out their responsibilities." 

 
 22. From the perusal of the aforesaid 

letter, we find that the Chief 

Commissioner was declared as the cadre 

controlling authority for purposes of 

activities mentioned therein. Insofar as 

the disciplinary proceedings are 

concerned, Part-II of the Schedule 

appended to the CCS (CCA) Rules, 1965 

prescribes the description of service, 

appointing authority and the competent 

authority to impose penalties. Part-II of 

the Schedule deals with the Central Civil 

Services Group 'B'. Entry 12 of the 

aforesaid Schedule reads as under: 

Seri

al 

No. 

Descr

iption 

of 

servic

e 

Appointing 

Authority 
Authority competent to 

impose penalties and 

penalties which it may 

impose (with reference to 

item numbers in Rule 11 

   Authority Pen

alti

es 

(1) (2) (3) (4) (5) 

12. Centr

al 

Excis

e 

Servic

e, 

Group 

‘B’-

(inclu

ding 

Deput

y 

Head

quarte

rs 

Assist

ant to 

the 

Colle

ctor ) 

and 

Distri

ct 

Opiu

m 

Office

rs, 

Group 

''B' 

Collector of 

Central 

Excise/land 

Customs; 

Narcotics 

Commissio

ner 

Collector of Central 

Excuse/Land 

Customs 
 

 

Director of 

Inspection; Director 

of Revenue 

Intelligence; 

Narcotics 

Commissioner. 
 

In respect of (i) a 

member of the 

Service Serving in 

(Statistics and 

Intelligence Branch 

Central Excise) : 

Deputy collector 

(Statistics and 

Intelligence 

Branch). 
 

(ii) any other 

member of the 

Service: Assitant6 

Collector of Central 

Excise, Group ''A'  

All 

All 
 

 

 

 

 

 

 

(i) 

to 

(iv) 
 

 

 

 

(i) 

 

 From this Schedule, it is evident that 

the Collector of Central Excise 

(Commissioner) is the competent 

disciplinary authority to impose all 

penalties prescribed under rule 11. The 

Schedule is statutory in nature. Letter 

dated 16.01.2003 has not amended the 

Schedule and thus may be for 

administrative purposes, but not for 

purposes of imposition of penalty. 

Otherwise also this communication does 

not in any manner deals with the powers 

of the Chief Commissioner to impose the 

penalty in disciplinary proceedings. Thus 

statutory rule would prevail and the 
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Commissioner was and continues to be 

the competent authority for imposing 

penalty upon the applicant. The 

contention of the applicant is thus 

rejected.  
 23. The only relief claimed in OA 

No.316/2007 is challenge to the charge-

sheet on the ground that the same has 

been issued by an incompetent authority. 

In view of the above, there is no merit in 

this OA, which is liable to be dismissed. 

Ordered accordingly. 
24. As far as OA No. 75/2010 is 

concerned, we have already recorded our 

opinion that the procedure adopted by the 

disciplinary authority is in contravention 

to sub-rules (2)and (3) (a) of rule 15 of 

the CCS(CCA)Rules, 1965, as also 

violative of principles of natural justice. 

The impugned penalty order is thus liable 

to be set aside on this count. We order 

accordingly. notwithstanding the setting 

aside of the impugned penalty order, the 

matter is remitted back to the disciplinary 

authority to pass a fresh order after 

taking into consideration the reply of the 

applicant to the inquiry report, without 

taking into consideration the second stage 

advice of CVC." 
 

 7.  Aggrieved by the order dated 

01.09.2017, the present writ petition has 

been filed by the petitioners.  
 

 8.  Sri R.C. Saxena learned counsel 

for applicant-respondent No. 1 has raised 

preliminary objection on the issue of 

maintainability of writ petition through 

affidavit. The relevant portion of the 

affidavit is quoted below:-  
 

 "(i) The present writ petition is 

barred by the doctrine of Estoppel:- The 

present writ petition is liable to be 

dismissed for the reason that after serving 

the certified copy of Judgement and order 

dated 1.9.2017 passed by Learned 

Tribunal in O.A. No.75/2010 along with 

representation dated 23.9.2017, the 

Disciplinary Authority, Commissioner, 

CGST & Central Excise Lucknow in terms 

and in compliance of Judgement and 

order dated 1.9.2017 of the Learned 

Tribunal issued the letter dated 12.10.20 

17 requiring the deponent to submit the 

representation against the inquiry report 

dated 29.7.2009 within a period of 15 

days for taking decision after considering 

the representation, if submitted by the 

deponent and thereafter the deponent in 

compliance of letter dated 12.10.2017 

submitted representation dated 

24.10.2017 and further representation 

dated 29.6.2018 to the Disciplinary 

authority for taking decision but no 

decision has yet been taken by the 

disciplinary authority in terms of 

judgement and order dated 1.9.2017. 

From the above it is absolutely clear that 

the Petitioners accepted the judgement of 

the Learned Tribunal dated 1.9.2017 and 

also implemented the impugned 

judgement and order dated 1.9.2017 by 

issuing letter dated 12.10.2017. Thus, 

from the own actions of the 

Petitioners/Respondents that they had no 

intention to challenge the impugned 

judgement and order of the learned 

tribunal as the letter dated 12.10.2017 

issued by themselves for implementing the 

judgement and order dated 1.9.2017 of 

the learned tribunal they are barred & 

stopped by the Doctrine of Estoppel as 

such the present writ petition is liable to 

be dismissed on this ground alone. The 

true electrostat copy of the letter dated 

12.10.2017 excluding the copy of inquiry 

report and the representations dated 

24.10.2017 & 29.6.2018 submitted by the 

deponent are filed here with as Annexure 
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No.-CA-1, CA-2 & CA-3 to this counter 

affidavit.  
 (ii) Writ Petition is liable to be 

dismissed for concealment of material 

facts/documents:- The 

petitioners/respondents have cunningly 

and most dishonestly have concealed the 

most material facts/documents in the writ 

petition that for the purpose of 

compliance of judgement and order of 

Learned Tribunal dated 1.9.2017 the 

letter dated 12.10.2017 contained in 

Annexure No. CA-1 was already issued to 

the deponent requiring the deponent to 

submit his representation for taking 

appropriate decision by the disciplinary 

authority which was submitted by the 

deponent on 24.10.2017 & 29.6.2018 

contained in Annexure No.-CA-2 & CA-3 

and the disciplinary authority despite the 

above has yet not taken any decision. In 

view of the above, since the 

petitioners/respondents have not 

approached this Hon'ble Court with clean 

hands and are guilty of concealment of 

material facts and documents, the writ is 

liable to be dismissed for the said 

reasons. 
 (iii) Moving of two Applications 

seeking for extension of time to comply 

with the judgement and order before the 

Learned Tribunal in 0.A. No.75/2010, 

debars the petitioners/respondents to 

challenge the said impugned judgement 

and order dated 1.9.2017 before this 

Hon'ble Court:- It is the well settled legal 

position that either the respondents may 

comply with the directions of the Hon'ble 

Court within the time specified or if the 

compliance is not possible for any reason 

within the specified period, the only 

course open to the Respondents is that 

they should moved the concerned court 

for the purpose of extension of further 

time for compliance of the said directions. 

In the present case also since the 

Petitioners/respondents could not take 

decision within a specified time of 3 

months, they approached and filed two 

applications for further extension of time 

before the Learned Tribunal in OA 

No.75/2010 for complying with judgement 

and order dated 1.9.2017. Moving of 

above two applications for further 

extension of time itself finds mention in 

para 29 and 31 of the writ petition. 

Therefore, on one hand when above 

applications of the 

petitioners/respondents seeking for 

extension of time for compliance of 

iudgement and order dated 1.9.2017 are 

still pending with the learned tribunal in 

the aforesaid O.A. No.75/2010, they are 

under legal obligation to comply with the 

judgement and order dated 1.9.2017 and 

they can not permitted to challenge the 

same judgement and order dated 1.9.2017 

for compliance of which they have sought 

for extension of time before Learned 

Tribunal. In this regard the deponent 

refers and rely upon the decision of 

Hon'ble Supreme court in the case of M.L. 

Sachdev vs Union of India & another 

reported in 1991 SCC(L&S) 606, Para 7 

in which the Hon'ble Apex Court has held 

that once it was found that before the 

extended date the direction was not being 

complied with, it was the obligation of the 

respondent-contemnor to approach the 

court for further extension of time or to 

receive such direction as the court in its 

discretion thought it appropriate to make. 

Thus, it is absolutely clear that the very 

purpose of moving application for 

extension of further time is to aimed at to 

comply with the judgement and order and 

its direction and not for challenging the 

iudgement and order before higher court 

in the garb of said application for 

extension of time as such the present writ 
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is barred by principles of Estoppel and 

constructive resjudicata. 
 (iv) The present writ petition is 

liable to be dismissed on the ground of 

delay and laches:- The Hon'ble Tribunal 

passed the judgement and order dated 

1.9.2017 contained in Annexure No. 1 to 

the writ petition considering the entire 

facts and grounds raised on behalf of 

petitioner and the respondents and 

decided all the issues involved into the 

matter, setting aside the impugned 

punishment order of compulsory 

retirement and remitted back the matter to 

the disciplinary authority for passing a 

fresh order within a period of three 

months. The petitioner/respondents within 

a period of about one month partially 

complied with the judgement and order 

dated 1.9.2017 by issuing letter dated 

12.10.2017 contained in Annexure No.-

CA-1 and when remaining compliance 

about taking of final decision could not be 

possible within the specified period of 3 

months, they approached the learned 

Tribunal for extension of time by means of 

two applications. From the moving of 

these applications for extension of time 

for complying with the directions of 

Learned Tribunal, the 

petitioners/respondents can not get rid off 

from the 3 months limitation for filing the 

writ petition. The reason is that seeking of 

time for compliance of directions is all 

together contrary to the question of 

limitation for filing of writ petition. It is 

wonder that the petitioners/ respondents 

have not even mentioned any facts and 

grounds for condoning the period beyond 

three months in any part of the entire writ 

petition. It appears that the 

petitioners/respondents misleading the 

Hon'ble court and not disclosing that the 

period of limitation for challenging the 

judgement and order dated 1.9.2017 had 

already expired as on 1.12.2017 and 

further expiry of one year, filed the above 

writ petition which was liable to have 

been dismissed on the ground of delay 

and laches. It is not disputed that even if 

any writ petition suffers from the delay 

and laches, the Hon'ble Court has power 

to condone the delay for sufficient reasons 

to be pleaded and brought on record but 

the delay in question has to be explained 

with reasons so that the concerned 

Hon'ble court may be able to pass 

appropriate order but in the present case 

the relevant facts and reason about 

Condonation of delay have not been 

pleaded at all instead several letters of 

departmental correspondents of different 

subsequent dates have been referred in 

the writ petition which are irrelevant as 

regards the question of limitation for 

filing of writ petition against the 

judgement and order dated 1.9.2017. In 

view of the above, the present writ 

petition is liable to be dismissed on the 

ground of limitation also." 
 

 9.  Learned counsel for petitioners, in 

rebuttal, so far as the matter in regard to 

delay in filing the writ petition, submits 

that after passing of the judgment by 

Tribunal dated 01.09.2017 the steps were 

taken as stated in paragraph Nos. 29 to 34 

of the writ petition, so keeping in view the 

said facts as well as the judgment passed 

by Hon'ble the Apex Court int eh case of 

Smt. Sudama Devi Vs. Commissioner 

and others, 1983 (2) SCC 1 and in the 

case of State of Rajasthan & others Vs. 

Bal Kishan Mathur (dead) Through 

Legal Representatives and others, 2014 

(1) SCC 592, delay in filing the writ 

petition may be condoned.  
 

 10.  Sri K.D. Nag, learned counsel 

for petitioners-Union of India while 
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opposing the other objections raised by 

learned counsel for respondent as well as 

on merit of judgment passed by the 

Tribunal submits as under:-  
 

 "1. That it is admitted fact that there 

were very serious allegations against 

Ravindra Kumar Singh (OP-1 in instant 

WP), including those relating to extending 

assistance to the offenders by misusing is 

official position and attempting to get 

released the detained export consignments 

of offenders, against the interest of the 

Customs department. Hence Disciplinary 

proceedings were conducted against the 

OP-1 in accordance with law wherein full 

opportunity was provided to him. The 

Charge Sheet was issued on 29.09.2003, 

whereas after providing full opportunity, 

the punishment order of compulsory 

Retirement of R. K. Singh (OP-1) was 

passed by the disciplinary authority on 

30.07.2010. (refer Para-12 of WP).  
 2. That it is also admitted fact that a 

Memorandum of Charges dated 

29.09.2003 was served to R. K. Singh 

(OP-1), to which he submitted his reply 

dated 08.10.2003. The gravity and 

seriousness of Charges is evident as the 

Article of Charges have been quoted in 

the final Judgment and Order dated 

01.09.2017, impugned in the writ petition 

(refer Para-3 of WP). 
 3. That it is also admitted fact that 

the enquiry officer proceeded with the 

enquiry proceedings in accordance of law. 

After giving full opportunity and after 

observing all norms of natural Justice, the 

inquiry was concluded on 04.06.2009. At 

that stage R. K. Singh submitted detailed 

Statement of Defense dated 21.07.2009 

and after considering the statement of 

defense of R. K. Singh (OP-1 in instant 

WP), the inquiry officer submitted Inquiry 

Report dated 29.07.2009 to the 

disciplinary authority (refer Para-5 of 

WP). 
 4. That it is also admitted that vide 

office order dated 05.02.2010 (i.e. Show 

Cause Notice- before awarding 

punishment) the (i) copy of the Inquiry 

Report dated 29.07.2009 and (ii) copy of 

IInd stage advice memo dated 22.01.2010 

of CVC was serve to R. K. Singh (OP- 1 

in WP) for his reply /representation in the 

matter of action proposed against him. 

The fact of serving the copy of the Inquiry 

Report dated 29.07.2009 and copy of IInd 

stage advice memo dated 22.01.2010 of 

CVC has been acknowledged by the 

Tribunal in the end of paragraph 5 of the 

impugned judgment dated 01.09.2017 

(Ann. - 1 to wp). As such all norms of 

opportunity of representation, fair play 

and natural justice were observed at that 

stage also. As such no prejudice caused to 

R. K. Singh (refer Para-7 of WP). 
 5. That OP-1 (R. K. Singh) submitted 

his representation dated 12.03.2010 in 

response to the office order dated 

05.02.2010 (i.e. Show Cause Notice 

before awarding punishment) (refer Para-

9 of WP). 
 6. That after considering the entire 

material relating to disciplinary 

proceeding including the representation 

dated 12.03.2010 of OP-1 (R. K. Singh) 

in response to the office order dated 

05.02.2010 (i.e. Show Cause Notice -

before awarding punishment), the 

punishment order dated 30.07.2010 for 

'compulsory retirement' of R. K.Singh 

(OP-1 in instant WP) was passed by the 

disciplinary authority (refer Para-12 of 

WP). 
 7. That it is pertinent to mention that 

the Disciplinary Proceedings in question 

against the opposite party commenced on 

29.09.2003, with the issuance of 

Memorandum of Charges dated 
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29.09.2003 (Charge Sheet) and got 

concluded on 30.07.2010 by issuance 

punishment order dated 30.07.2010 for 

compulsory retirement of R. K. Singh in a 

span of seven year duration. In the 

prolong detailed Disciplinary 

Proceedings, all possible opportunities of 

representation /reply hearing in his 

defense were provided to the opposite 

party and all opportunities were fully 

availed by the opposite party. 
 8. That during the course of 

Disciplinary Proceedings, opposite party 

(R.K. Singh) filed two original 

applications i.e. OA No. 316 / 2007 and 

OA No.75 /2010, in the Central 

Administrative Tribunal, Lucknow 

Bench, Lucknow, but he did not plead as 

to what and factual prejudice was caused 

to him actual and factual prejudice was 

caused to him and in what manner during 

inquiry proceedings through which he 

was compulsorily retired. 
 9. That the Tribunal has 

acknowledge that along with the copy of 

Inquiry Report, the advice of the 

commission (CVC) was also send to the 

R. K. Singh for his 
 comments - before passing 

punishment order. As such it cannot be 

said that there is failure of opportunity of 

hearing to the Government Servant, and 

in fact the final decision of imposition of 

penalties was taken only after considering 

the reply dated 12.03.20100 of R. K. 

Singh in response to the office order dated 

05.02.2010 (i.e. Show Cause Notice - 

before awarding punishment) of 

disciplinary authority (refer Para-25 of 

WP).  
 10. That for allowing the OA No.75 / 

2010 vide impugned judgment dated 

01.09.2017, the Learned Tribunal relied 

on the legal principle laid down by the 

Hon'ble Supreme Court of India on the 

issue of 'Non Supply of Report of Inquiry 

Officer' in the matter of Managing 

Director, ECIL, Hyderabad Vs. B. 

Karunakar - (1993) 4 SCC 727. 
 11. That in paragraph 30 (v) of the 

judgment in - Managing Director, ECIL, 

Hyderabad Vs. B. Karunakar, reported at 

(1993) 4 SCC 727, Hon'ble Supreme 

Court of India observed - 
 "30 (v) ........ Whether in fact, 

prejudice has been caused to the 

employee or not on account of the denial 

to him of the report, has to be considered 

on the facts and circumstances of each 

case. Where, therefore, even after the 

furnishing of the report, no different 

consequence would have followed, it 

would be a perversion of justice to  
 permit the employee to resume duty 

and to get all the consequential benefits. It 

amounts to rewarding the dishonest and 

the guilty and thus to stretching the 

concept of justice to illogical and 

exasperating limits. It amounts to an - 

unnatural expansion of natural justice 

which in itself is antithetical of justice.  
 In the instant matter in hand of R. K. 

Singh, a Show Cause Notice-before 

awarding punishment (i.e. order dated 

05.02.2010) was issued to R. K. Singh and 

along with that the (i) copy of the Inquiry 

Report dated 29.07.2009 and (ii) copy of IInd 

stage advice memo dated 22.01.2010 of 

CVC was serve to R. K. Singh (OP-1 in WP) 

for his reply /representation in the matter of 

action proposed against him. The fact of the 

serving the copy of the Inquiry Report dated 

29.07.2009 and copy of IInd stage advice 

memo dated 22.01.2010 of CVC has been 

acknowledged by the Tribunal in the end of 

paragraph 5 of the impugned judgment dated 

01.09.2017 (Ann.-1 to WP).  
 The Learned Tribunal failed to 

record the appropriate findings as to what 

actual and factual prejudice was caused to 
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R. K. Singh and in what manner. Thus the 

impugned judgment dated 01.09.2017 

(Ann. 1 to WP) is in sheer violation to the 

principle laid down in Managing Director, 

ECIL, Hyderabad Vs. B. Karunakar 

(1993) 4 SCC 727 itself.  
 12. That in support of contention of 

the writ petition, the petitioner is further 

relying on the judgment given in the 

matter of S. K. Singh Vs. Central Bank of 

India & others (1996) 6 SCC 415 (copy 

attached), wherein the Hon'ble Supreme 

Court of India held - since the dismissed 

employee failed to explain, as to what 

prejudice was caused to him on account 

of non-supply of the Charge Sheet, the 

'dismissal order' was rightly not interfered 

with by the Hon'ble Single Judge and also 

rightly not interfered by the Division 

Bench of High Court. Lastly Hon'ble 

Apex Court also dismissed the SLP filed 

by the dismissed employee. 
 13. That in support of contention of 

the writ petition, the petitioner is further 

relying on the paragraphs 21, 22, 23, 24, 

25, 36 & 44 of the judgment given in the 

matter of - Haryana Financial Corporation 

& another Vs. Kailash Chandra Ahuja - 

(2008) 9 SCC 31 (copy attached). 
 14. That in support of contention of 

the writ petition, the petitioner is further 

relying on the paragraphs 7, 8, 9 & 10 of 

the judgment given in the matter of - 

Uttarakhand Transport Corporation & 

another Vs. Sukhver Singh - (2018) 1 

SCC 231 (copy attached). 
 15. That in preliminary objection 

dated 25.03.2019, the counsel for OP-1 

has opposed the writ petition on the 

ground of 'Estoppel' as the departmental 

authorities invited objections of OP-1 in 

furtherance of judgment dated 01.09.2017 

(Ann. 1 to WP), impugned in instant writ 

petition. Hence departmental authorities 

are stopped to challenge the judgment 

dated 01.09.2017 passed by the Central 

Administrative Tribunal. 
 In reply it most respectfully submit 

that parties (particularly the departmental 

authorities) before the Central 

Administrative Tribunal, in the OA have 

every 'legal right' rather 'legal duty' to 

challenge the judgment of the Tribunal 

and seek judicial review at next higher 

forum i.e. the Hon'ble High Court. It is 

most respectfully submitted that 'legal 

right' or 'legal duty' cannot be blocked on 

the ground of 'Estoppel'.  
 It is further submitted that none of 

the legal right of the OP-1 are getting 

affected by judicial review /judicial 

scrutiny by the Hon'ble High Court of the 

judgment dated 01.09.2017 passed by the 

Central Administrative Tribunal.  
 16. That in the 'Counter Affidavit' 

dated 18.04.2019, the OP-1 has referred 

the Judgment of Hon'ble Apex Court 

delivered in the matter of S. P. 

Chengalvaraya Naidu Vs. Jagannath - 

1994 AIR 853. 
 In this connection it is submitted the 

judgment of Apex Court delivered in the 

matter of S. P. Chengalvaraya Naidu Vs. 

Jagannath relates to the property dispute, 

where some manipulation were made in 

the property related document by one 

party and preliminary decree was obtain 

at the back of aggrieved party.  
 In the instant writ petition, unwanted 

interference by the Central Administrative 

Tribunal in the departmental disciplinary 

proceedings is to be examined by the 

Hon'ble High Court."  
 

 11.  In order to consider the matter in 

respect to condonation of delay, we feel 

appropriate to go through the law as laid 

down by Hon'ble the Apex Court in the 

case of Smt. Sudama Devi Vs. 

Commissioner and others, 1983 (2) SCC 
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1 and in the case of State of Rajasthan & 

others Vs. Bal Kishan Mathur (dead) 

Through Legal Representatives and 

others, 2014 (1) SCC 592, wherein it has 

been held as under:-  
 " It is correct that condonation of 

delay cannot be a matter of course; it is 

also correct that in seeking such 

condonation the State cannot claim any 

preferential or special treatment. 

However, in situation where there has 

been no gross negligence or deliberate 

inaction or lack of bonafides this Court 

has always taken a broad and liberal view 

so as to advance substantial justice 

instead of terminating a proceeding on a 

technical ground like limitation. Unless 

the explanation furnished for the delay is 

wholly unacceptable or if no explanation 

whatsoever is offered or if the delay is 

inordinate and third party rights had 

become embedded during the interregnum 

the Courts should lean in favour of 

condonation. Our observations in 

Postmaster General v. Living Media India 

Ltd. : (2012) 3 SCC 563 and Amalendu 

Kumar Bera v. State of West Bengal : 

(2013) 4 SCC 52 do not strike any 

discordant note and have to be 

understood in the context of facts of the 

respective cases.  
 Postmaster General v. Living Media 

India Ltd. ( supra)  
 28. Though we are conscious of the 

fact that in a matter of condonation of 

delay when there was no gross negligence 

or deliberate inaction or lack of bona 

fides, a liberal concession has to be 

adopted to advance substantial justice, we 

are of the view that in the facts and 

circumstances, the Department cannot 

take advantage of various earlier 

decisions. The claim on account of 

impersonal machinery and inherited 

bureaucratic methodology of making 

several notes cannot be accepted in view 

of the modern technologies being used 

and available. The law of limitation 

undoubtedly binds everybody, including 

the Government. 
 29. In our view, it is the right time to 

inform all the government bodies, their 

agencies and instrumentalities that unless 

they have reasonable and acceptable 

explanation for the delay and there was 

bona fide effort, there is no need to accept 

the usual explanation that the file was 

kept pending for several months/years due 

to considerable degree of procedural red 

tape in the process. The government 

departments are under a special 

obligation to ensure that they perform 

their duties with diligence and 

commitment. Condonation of delay is an 

exception and should not be used as an 

anticipated benefit for the government 

departments. The law shelters everyone 

under the same light and should not be 

swirled for the benefit of a few. 
 Amalendu Kumar Bera v. State of West 

Bengal (supra)  
10. ... True it is, that courts should always take 

liberal approach in the matter of condonation 

of delay, particularly when the Appellant is 

the State but in a case where there are serious 

laches and negligence on the part of the State 

in challenging the decree passed in the suit 

and affirmed in appeal, the State cannot be 

allowed to wait to file objection Under Section 

47 till the decree-holder puts the decree in 

execution.... 
 Merely because the Respondent is the 

State, delay in filing the appeal or revision 

cannot and shall not be mechanically 

considered and in the absence of "sufficient 

cause" delay shall not be condoned."  
 

 12.  Thus, in view of the abvoesaid 

law as laid down by Hon'ble the Apex 

Court we in the interest of justice thinks 
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that delay in filing the writ petition may 

be condoned and is hereby condoned.  
 

 13.  So far the other preliminary 

objections, as raised by Sri R.C. Saxena, 

learned counsel for applicant-respondent 

No. 1, as stated hereinabove in regard to 

maintainability of the writ petition, except 

in regard to condonation of delay in 

regard to which we have already 

condoned.  
 

 14.  From the material on record, the 

position which emerged out is that rather 

admitted facts that after passing of the 

judgment and order dated 01.09.2017 by 

the Tribunal in O.A. No. 75/2010, 

whereby the Tribunal remitted the matter 

back to the disciplinary authority to pass a 

fresh order after taking into consideration 

the reply of the applicant/R.K. Singh to 

the inquiry report, without taking into 

consideration the second stage advice of 

CVC. Thereafter, the competent 

authority/Diciplinary Authority has issued 

a letter dated 12.10.2017 written by the 

Commissioner/Disciplinary Authority, 

CGST & Central Excise, Lucknow, which 

on reproduction reads as under:-  
 

"OFFICE OF THE COMMISSIONER  
CENTRAL GOODS AND SERVICE 

TAX & CETNRAL EXCISE  
7-A, ASHOK MARG, LUCKNOW  
Phone/Fax No. 0522-2233049/2233134  
NO-II(10)13-Vig/LKO/RKS/17/144                                      

DATE:12.10.2017  
To  
Shri Ravindra Kumar singh  
Superntendent (Retired)  
S/o Shir Lalit Mohan singh  
F-190, Indralok, Krishna nagar,  
 Kanpur Road,  
 Lucknow - 226023  

Subject: Disciplinary case against Shri 

Ravindra Kumar Singh, Inspector 

[now Superintendent (Retired)] under 

rule 14 of the CCS (CCA) Rules, 1965- 

forwarding of Inquiry report Reg.  
 

 ****** 
 With reference to the Memorandum 

C.No.-05/Vig/Lko/2001/Pt/411 dated 

29.9.2003 issued by Commissioner, 

Central Excise, Lucknow and in 

compliance of the order dated 01.09.2017 

passed by Hon'ble CAT, Lucknow in 

O.A. NO. 75/2010 filed by Shri Ravindra 

Kumar Singh, Superintendent (Retired), 

please find enclosed herewith a copy of 

Inquiry report dated 29.07.2009.  
 In this regard, if you with to make 

any representation or submission against 

the said Inquiry report dated 29.07.2009, 

you may do so in writing the Disciplinary 

Authority i.e. the Commissioner, CGST & 

Central Excise, Lucknow within 15 days 

of receipt of this letter The disciplinary 

Authority will take decision after 

considering the representation/ 

submission, if any, submitted by you.  
 Encl: As above  
 

 (V. Valte)  
 Commissioner (Disciplinary 

Authority)  
 CGST & Central Excise :: 

Lucknow  
 

 15.  In response to the abovesaid 

letter, applicant-respondent No. 1/R.K. 

Singh submitted his reply/submission on 

merit before the Disciplinary Authority, 

which are annexed as C.A.2 and C.A.-3 

along with the affidavit filed in support of 

the preliminary objection taken by the 

applicant-respondent No. 1,. Further, 

petitioners, respondents in O.A., have not 
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considered and disposed of the same as 

per the direction given by the Tribunal.  
 

 16.  Further, as per the admitted fact, 

thereafter petitioners, respondents in the 

O.A., have moved two applications for 

extension of the time before the Tribunal 

which are pending for consideration.  
 

 17.  The said facts relates to letter 

dated 12.10.2017 have been deliberately 

concealed by the petitioner while filing 

the present writ petition before this Court.  
 

 18.  Taking into consideration the 

aforesaid facts as well as the fact that 

when a person approaches a Court of 

Equity in exercise of its extraordinary 

jurisdiction under Article 226/227 of the 

Constitution, he should approach the 

Court not only with clean hands but also 

with clean mind, clean heart and clean 

objective. (See The Ramjas Foundation 

& Ors. Vs. Union of India & Ors., AIR 

1993 SC 852; K. P. Srinivas Vs. R. M. 

Premchand & Ors., (1994) 6 SCC 620).  
 

 Thus, who seeks equity must do 

equity. The legal maxim "Jure Naturae 

Aequum Est Neminem cum Alterius 

Dectrimento Et Injuria Fieri 

Locupletiorem", means that it is a law of 

nature that one should not be enriched by 

the loss or injury to another.  
 

 In the case of Nooruddin vs. (Dr.) K. 

L. Anand, (1995) 1 SCC 242, the 

Supreme Court observed as under:  
 

 ".................Equally, the judicial 

process should never become an 

instrument of appreciation or abuse or a 

means in the process of the Court to 

subvert justice."  

 Similarly, in the case of Ramniklal 

N. Bhutta & Anr. vs. State of 

Maharashtra & Ors., AIR 1997 SC 1236, 

the Apex Court observed as under :-  
 

 "The power under Article 226 is 

discretionary. It will be exercised only in 

furtherance of justice and not merely on 

the making out of a legal point...... the 

interest of justice and public interest 

coalesce. They are very often one and the 

same. ...........The Courts have to weight 

the public interest vis-a-vis the private 

interest while exercising the power under 

Article 226....indeed any of their 

discretionary powers.  
 

 19.  In the case of M/s. Tilok Chand 

Motichand & Ors. Vs. H. B. Munshi & 

Anr., AIR 1970 SC 898; State of 

Haryana vs. Karnal Distillery, AIR 1977 

SC 781; and Sabia Khan & Ors. Vs. 

State of U.P. & Ors., AIR 1999 SC 2284, 

the Apex Court held that filing totally 

misconceived petition amounts to abuse 

of process of the Court and such a litigant 

is not required to be dealt with lightly, as 

petition containing misleading and 

inaccurate statement, if filed, to achieve 

an ulterior purpose, amounts to abuse of 

the process of the Court. 
 

 20.  In the case of Agriculture & 

Process Food Products Vs. Oswal Agro 

Furane & Ors., AIR 1996 SC 1947, the 

Apex Court had taken a serious objection 

in a case filed by suppressing the material 

facts and held that if a petitioner is guilty 

of suppression of very important fact his 

case cannot be considered on merits. Thus 

a litigant is bound to make "full and true 

disclosure of facts". While deciding the 

said case, the Supreme Court had placed 

reliance upon the judgment in King vs. 
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General Commissioner, (1917) 1 KB 486, 

wherein it was observed as under :-  
 

 "Where an ex parte application has 

been made to the Court for a rule nisi or 

other process, if the Court comes to the 

conclusion that the affidavit in support of 

the application was not candid and did 

not fairly state the facts, but stated them 

in such a way as to mislead the Court as 

to the true facts, the Court ought, for its 

own protection and to prevent abuse of its 

process, to refuse to proceed any further 

with the examination of its merits.........."  
 

 21.  In the case of Abdul Rahman vs. 

Prasony Bai & Anr., AIR 2003 SC 718 

and S.J.S. Business Enterprises (P) Ltd. 

Vs. State of Bihar & Ors., (2004) 7 SCC 

166, the Supreme Court held that 

whenever the Court comes to the 

conclusion that the process of the Court is 

being abused, the Court would be justified 

in refusing to proceed further and refuse 

relief to the party. This rule has been 

evolved out of need of the Courts to deter 

a litigant from abusing the process of the 

Court by deceiving it. However, the 

suppressed fact must be material one in 

the sense that had it not been suppressed, 

it would be led any fact on the merit of 

the case.  
 

 22.  In the case of S.P. 

Chengalvaraya naidu Vs. Jagannath, 

1994 AIR 853, Hon'ble the Apex Court 

held as under (relevant portion ):-  
 

 "The courts of law are meant for 

imparting justice between the parties. 

One who comes to the court, must come 

with clean hands. We are constrained to 

say that more often than not, process of 

the court is being abused. Property-

grabbers, tax-evaders, bank-loan-dodgers 

and other unscrupulous persons from all 

walks of life find the court-process a 

convenient lever to retain the illegal-gains 

indefinitely. We have no hesitation to say 

that a person, who's case is based on 

falsehood, has no right to approach the 

court. He can be summarily thrown out at 

any stage of the litigation.  
 Non-production and even non-

mentioning of the release deed at the trial is 

tantamount to playing fraud on the court. 

We do not agree with the observations of the 

High Court that the appellants- defendants 

could have easily produced the certified 

registered copy of Ex. B-15 and non-suited 

the plaintiff. A litigant, who approaches the 

court, is bound to produce all the documents 

executed by him which are relevant to the 

litigation. If he withholds a vital document in 

order to gain advantage on the other side 

then he would be guilty of playing fraud on 

the court as well as on the opposite party."  
 

 23.  As well as the fact that 

applicant-respondent No. 1/R.K. Singh 

had retired from the service during the 

pendency of the O.A. before the Tribunal 

after attaining the age of superannuation 

on 31.02.2016. The said fact was neither 

brought on record by the petitioner nor 

respondents before the Tribunal.  
 

 24.  So in view of the abovesaid facts 

and taking into consideration the fact that once 

the petitioners have acted and complied the 

direction issued by the Tribunal vide 

judgment and order dated 01.09.2017 passed 

in O.A. No. 75/2010, we are of the considered 

opinion that the reliefs as claimed by the 

petitioner for quashing of the judgment and 

order dated 01.09.2017 passed by Tribunal, 

cannot be granted.  
 

 25.  Further, taking into 

consideration the admitted position 
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between the parties that as per the direction 

given by the Tribunal after quashing of the 

order dated 30.07.2010 by which the 

penalty has been imposed upon applicant-

respondent No. 1, the petitioners had 

proceeded to issue a letter dated 12.10.2017, 

to which applicant-respondent No. 1 has 

already submitted his reply, the competent 

authority/disciplinary authority is directed 

to decide the same within a further period of 

eight weeks from the date of receiving a 

certified copy of the order in accordance 

with law which governs the field and while 

doing so, the finding which is given by the 

Tribunal while quashing the order dated 

30.07.2010 in O.A. No. 75/2010 by which it 

has set aside the penalty imposed upon the 

respondent No. 1 shall not be binding rather 

will not be an impediment in the way of the 

Punishing Authority.  
 

 26.  In the result, writ petition is 

disposed of with the above observations.  
 

 27.  No order as to costs.  
---------- 
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details for payment of entertainment tax 
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(Delivered by Hon'ble Devendra Kumar 

Upadhyaya, J. & Hon'ble Mohd. Faiz 

Alam Khan, J.) 
 

 1.  Heard learned State counsel 

representing the petitioner.  
 

 2.  This petition filed under Article 

226 of the Constitution of India 
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challenges the order dated 07.03.2019 

passed by U.P. State Public Service 

Tribunal, Lucknow whereby the claim 

petition no.1343 of 2017 filed by 

respondent no.1 challenging the order of 

punishment of censure and the appellate 

order, has been allowed and the 

punishment of censure has been set-aside.  
 

 3.  Submission of learned counsel for 

the petitioner is that finding given by the 

Tribunal vide impugned judgment and 

order dated 07.03.2019 to the effect that 

in absence of any mens rea the charge 

against respondent no.1, as alleged, would 

not amount to misconduct, is erroneous in 

view of the law laid down by Hon'ble 

Supreme Court in the case of Union of 

India and others vs. J.Ahmad, reported 

in AIR (1979) Supreme Court 1022.  
 

 4.  A show cause notice was issued 

to respondent no.1 under Rule 10 (2) of 

U.P. Government Servant (Discipline and 

Appeal) Rules, 1999 (hereinafter referred 

to as 'Rules, 1999'), which provides the 

procedure for award of minor punishment. 

According to said show cause notice, the 

petitioner was required to furnish his 

reply in respect of irregularities said to 

have been committed by him which are 

mentioned in said show cause notice 

dated 23.10.2015. The alleged irregularity 

attributed to the respondent no.1 was that 

as per requirement of Rule 10 (2) of U.P. 

Cable Television Network (Exhibition), 

Rules 1997, monthly details are required 

to be presented/furnished in Form-5, 

however, in the concerned file Form-5 

was available only in relation to the 

months of November, 2014, December, 

2014 and January, 2015 and that Form-5 

in relation to earlier months were not 

available. The respondent no.1 submitted 

his reply to the said show cause notice 

vide his letter dated 04.12.2015 and stated 

that at the time of inspection of the 

relevant file, all Forms-5 pertaining to the 

cable operator were available in separate 

Dak files, however, on account of urgency 

at the time of inspection only available 

Forms-5 were inserted in the file, but the 

cable operator has been making payment 

of entertainment tax every month in time. 

Along with the reply, respondent no.1 

also annexed copies of all Forms-5 

pertaining to the cable operator 

concerned, of the earlier months from the 

date respondent no.1 had taken charge of 

the area concerned. The said reply dated 

04.12.2015 is on record which contains 

Formd-5 pertaining to earlier months 

from February, 2014 till December, 2014. 

The Commissioner, Entertainment Tax, 

U.P. however, passed an order on 

19/21.01.2016 and found that respondent 

no.1 had not kept Forms-5 of every month 

relating to cable operator concerned 

though he was required to keep the same 

and accordingly awarded the respondent 

no.1 punishment of censure. Respondent 

no.1 challenged the said order dated 

19/21.01.2016 by filing statutory appeal 

under the provision of Rules, 1999, which 

too was dismissed by the State 

Government vide its order dated 

28.03.2017.  
 

 5.  Challenging the aforesaid two 

orders i.e. the order of punishment dated 

19/21.01.2016 and the order passed by the 

appellate authority, dated 28.03.2017, 

respondent no.1 preferred claim petition 

before U.P. State Public Service Tribunal, 

which has been allowed vide impugned 

judgment and order dated 07.03.2019. 

Learned Tribunal while passing the 

impugned judgment has considered the 

reply submitted by respondent no.1 to the 

show cause notice and has concluded that 
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issue at hand was only to the effect that 

respondent no.1 had not kept all Forms-5 

of the cable operator in the file; rather 

they were kept in separate files and 

accordingly at the time of inspection, total 

number of Forms-5 found were less than 

the actual number of Forms-5 which were 

to be maintained and kept by respondent 

no.1. The Tribunal has given a finding 

that the relevant document, namely, 

Forms-5 were not kept in the file 

concerned, however, they were kept 

elsewhere, hence the same, at the most, 

may amount to negligence and it will not 

amount to any misconduct for the reason 

that by keeping Forms-5 respondent no.1 

was not going to be benefited in any 

manner.  
 

 6.  So far as the employees of the 

State Government are concerned, 

'misconduct' has not been defined 

anywhere, however, for the purposes of 

regulating the conduct of its employees, 

the State Government has made Rules 

under the proviso appended to Article 309 

of Constitution of India which are known 

as U.P. Government Servants Conduct 

Rules, 1956 (hereinafter referred to as 

"Conduct Rules"). Rule 3 of the said 

Rules clearly mandates that every 

government servant shall at all times 

maintain absolute integrity and devotion 

to duty. It further provides that every 

government servant shall at all times 

conduct himself in accordance with 

specific or implied orders of government 

regulating their behaviour and conduct 

which may be in force.  
 

 7.  The Conduct Rules thus provide a 

code of conduct for government 

employees, however what is primary is 

that every government servant has to 

maintain absolute integrity and devotion 

to duty and further that he has to conduct 

himself in accordance with specific or 

implied orders of government regulating 

to their behaviour and conduct.  
 

 8.  What flows from Rule 3 of 

Conduct Rules is that if a government 

servant conducts himself in a manner 

which is inconsistent with due and faithful 

discharge of his duty in service, the same 

will amount to misconduct. However, 

every act of omission would not constitute 

misconduct for the purposes of drawing 

disciplinary proceedings as has been held 

by Hon'ble Supreme Court in the case of 

J. Ahmad (supra). An act of omission 

which runs contrary to the expected 

conduct of an employee would certainly 

constitute misconduct, however some 

other act of omission or negligence in 

performance of duty and a lapse in 

performance of duty or error of judgment 

may amount to negligence in discharge of 

duty but would not constitute misconduct 

unless the consequences directly 

attributable to negligence would be such 

as to be irreparable or the resultant 

damage would be so heavy that the degree 

of culpability would be very high.  
(emphasis supplied)  
 

 9.  These observations have been 

made in the case of J. Ahmad (supra), 

relevant extract of which is mentioned 

herein below:-  
 

 "A single act of omission or error of 

judgment would ordinarily not constitute 

misconduct though if such error or 

omission results in serious or atrocious 

consequences the same may amount to 

misconduct as was held by this Court in 

P. H. Kalyani v. Air France, Calcutta 

(5), wherein it was found that the two 

mistakes committed by the employee 
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while checking the load-sheets and 

balance charts would involve possible 

accident to the aircraft and possible loss 

of human life and, therefore, the 

negligence in work in the context of 

serious consequences was treated as 

misconduct. It is, however, difficult to 

believe that lack of efficiency or 

attainment of highest standards in 

discharge of duty attached to public 

office would ipso facto constitute 

misconduct. There may be negligence in 

performance of duty and a lapse in 

performance of duty or error of 

judgment in evaluating the developing 

situation may be negligence in discharge 

of duty but would not constitute 

misconduct unless the consequences 

directly attributable to negligence would 

be such as to be irreparable or the 

resultant damage would be so heavy that 

the degree of culpability would be very 

high."  
 

 10.  Thus, for an act of omission to 

qualify 'misconduct', what is of primary 

importance is as to whether such act of 

omission or negligence would result in 

irreparable damage or damage caused by 

such an act would be so heavy that the 

degree of culpability would be very high. 

It is also clear that negligence or mistake 

may not ipso facto constitute misconduct 

when its consequences are serious.  
 

 11.  This Court in a judgment 

rendered on 16.08.2018 in the case of Sri 

Kishan vs. State of U.P. and others, 

Writ-A No.26115 of 2004 after reviewing 

the entire law relating to misconduct vis-

a-vis negligence including the judgment 

in the cases of Baldev Singh Gandhi vs. 

State of Punjab and others, AIR 2002 SC 

1124, Noratannal Chouraria vs. M.R. 

Murli & another, reported in 2004 (5) 

SCC 689 and State of Punjab and others 

vs. Ram Singh Ex-Constable, (1992) 4 

SCC 54 and also J.Ahmad (supra) has 

held as under:-  
 

 "12. The allegations at the best may 

show that the petitioner is not very alert 

or careful but in absence of anything 

further, mere carelessness or lack of 

seriousness of an employee or failure to 

show better efficiency, upto desired level, 

ipso facto would not amount to 

'misconduct' warranting punishment as 

held in J. Ahmed (supra) that Lack of 

efficiency or failure to attain highest 

standards in discharge of duties attached 

to public office would not constitute 

misconduct, unless the consequences 

directly attributable to negligence would 

be such as to be irreparable or the 

resultant damage would be so heavy that 

the degree of culpability would be very 

high, which is not the case in hand".  
 

 12.  If the misconduct as alleged 

against respondent no.1 is examined on 

the touch stone of what has been laid 

down by Hon'ble Supreme Court in the 

case of J.Ahmad (supra) and other 

judgments referred to hereinabove, what 

we find is that respondent no.1 was 

alleged to have not kept certain 

documents in the file concerned. It is not 

the charge against respondent no.1 that he 

did not maintain the said documents being 

its custodian. It is also not the charge 

against respondent no.1 that documents 

(Forms-5) pertaining to cable operator 

were not kept at all.  
 

 13.  To the contrary, it is apparent 

from the reply submitted by respondent 

no. 1 to the charge sheet is that though all 

Forms-5 pertaining to the cable operator 

were not available in the file, however, 
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they were kept in different files. It is also 

not the charge against respondent no.1 

that he had failed to realize the amount of 

entertainment tax payable by the cable 

operators. Accordingly, at the most 

respondent no.1 can be said to have 

conducted himself negligently but there 

being no serious consequence of keeping 

Forms-5 at separate place, such act of 

respondent no.1 cannot, in our considered 

opinion, be construed as misconduct.  
 

 14.  In view of the aforesaid, we do 

not find any illegality or irregularity in the 

impugned order dated 07.03.2019 passed 

by U.P State Public Service Tribunal 

which warrants any interference by this 

Court in exercise of its extraordinary 

jurisdiction under Article 226 of the 

Constitution of India.  
 

 15.  The writ petition, thus, lacks 

merit and is hereby dismissed.  
 

 16.  There will be no order as to 

costs.  
---------- 
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(Delivered by Hon'ble Anil Kumar, J.) 
 

 1.  Heard Sri Manjeev Shukla, 

learned counsel for the petitioners/State 

and Sri Manish Kumar, Senior Advocate 

assisted by Sri Ganesh Kumar Gupta, 

learned counsel for the claimant-

respondent no.2/ Sushil Kumar Mishra.  
 

 2.  By means of present writ petition, 

petitioners have prayed for quashing of 

the impugned judgment and order dated 

4.7.2018 passed by U.P. State Public 
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Service Tribunal, Indira 

Bhawan,Lucknow(herein after referred as 

the ''Tribunal') in Claim Petition No.1035 

of 2014 (Sushil Kumar Mishra Vs. State 

of U.P. and others).  
 

 3.  Facts, in brief, as submitted by 

learned counsel for the petitioners are that 

on 2.11.2011 a Truck having registration 

no. RJ-14 UB3210 was intercepted by the 

police of the police-station Chakeri, 

District Kanpur Nagar .It was found that 

in the said truck cows and bullocks were 

being carried for slaughtering. When the 

police interrogated the driver of the truck, 

namely, Ram Kumar son of Prem Singh 

and other persons present in the truck , 

they stated that claimant/respondent no.2 

by putting his motorcycle was facilitating 

the smooth movement of the truck so that 

the cattle present in the truck may be 

taken to Bihar for slaughtering.  
 

 4.  In view of the said fact, an F.I.R. 

was lodged on the same day i.e. on 

2.11.2011 in case crime no. 1247 of 2011 

at police-station Chakeri District Kanpur 

under section 11 of the Animal Cruelty 

Act and 3/5 and 8 of Cow Slaughter Act.  
 

 5.  After investigation, the 

Investigating officer has submitted 

charge-sheet before the court concerned. 

Accordingly , a case no. 1A of 2012 ( 

State Vs. Sushil Kumar Mishra) and case 

no.1354A of 2012 ( State Vs. Gyanandra 

Bahadur Singh and Sunil Kumar Shukla) 

as case crime no.1247 of 2011 under 

Sectin 3/8,5Ka/34 Cow Slaughter Act and 

section 11/34 of Animal Cruelty Act, 

Police Station Chakeri District Kanpur 

Nagar was registered. By means of order 

dated 28.3.2017, Additional Chief 

Metropolitan Magistrate, Court no.3 

Kanpur Nagar acquitted the claimant-

respondent no.2 and other persons from 

the charges levelled against them.  
 

 6.  In the meantime, under rule 14(1) 

of U.P. Police Officer of Subordinate 

Rank (Punishment and Appeal) Rule 

,1991 (herein after referred as the 

''Rules,1991')a departmental enquiry was 

initiated against the claimant-respondent 

no.2 and a charge-sheet dated 21.02.2012 

was issued to the claimant-respondent 

no.2, to which he submitted a reply on 

3.3.2012.Thereafter enquiry officer 

conducted disciplinary proceeding in the 

matter in question and submit his report 

dated 27.9.2012 to the punishing 

authority. On 29.9.2012 D.I.G./ 

S.S.P.,Kanpur Nagar/punishing authority 

issued a show cause notice to the 

claimant-respondent no.2 alongwith 

enquriy report, to which he submitted his 

reply. By order dated 23.5.2013, 

punishing authority/ S.S.P. Kanpur Nagar 

dismissed the claimant- respondent. no.2 

from service.  
 

 7.  Aggrieved by the order dated 

23.5.2013, claimant-respondent no.2 filed 

an appeal before Deputy Inspector 

General of Police, Kanpur Zone, Kanpur 

Nagar, the same was dismissed vide order 

dated 30.6.2013.  
 

 8.  Against the orders dated 

23.5.2013 and 30.6.2013, claimant-

respondent no.2 filed revision, the same 

was also dismissed by Inspector General 

of Police, Kanpur Zone, Kanpur by order 

dated 24.1.2014.  
 

 9.  The claimant-respondent no.2 

filed a claim petition no.1035 of 2014 

challenging the punishment order dated 

23.5.2013, appellate order dated 

30.6.2013 and revisional order dated 
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24.1.2014 before the Tribunal . By order 

dated 4.7.2018 the Tribunal allowed the 

claim petition of the claimant-respondent 

no.2 and directed to reinstate the 

claimant-respondent no.2 in service and 

further directed that so far as the matter in 

respect to back wages for the period from 

dismissal in service to the period of 

reinstatement in service is concerned, the 

competent authority shall pass a speaking 

order within three months from the date 

of receipt of the certified copy of the 

order.  
 

 10.  Sri Manjeev Shukla learned counsel 

for the petitioners while challenging the 

impugned judgment and order dated 4.7.2018 

passed by the Tribunal in Claim Petition 

No.1035 of 2014 ( Sushil Kumar Mishra Vs. 

State of U.P. and others) submits that the same 

is erroneous and unsustainable in the eye of 

law as the Tribunal has allowed the claim 

petition only on the ground that 

claimant/respondent no.2 has been acquitted 

in the criminal trial therefore he could not 

have been punished in the disciplinary 

proceedings in relation to the same charges, 

matter, the view taken by the Tribunal is 

contrary to the law laid down by Hon'ble 

Supreme Court in its various judgments.  
 

 11.  He submits that Hon'ble the 

Supreme Court in its catena of judgments 

has categorically held that a criminal trial 

and disciplinary proceedings are carried 

out for entirely different purpose and the 

standard of proof is also different in both 

the proceedings therefore, merely because 

acquittal order has been passed in the 

criminal trial result of the disciplinary 

proceedings against a Government 

Servant will not stand affected.  
 

 12.  He also submits that the Apex 

Court in catena of judgemtns has 

categorically held that in a criminal trial 

on the basis of evidence produced by the 

prosecuting agency the case has to be 

proved beyond reasonable doubt whereas 

in disciplinary proceedings evidence 

relied upon has to be tested on 

preponderance of probabilities therefore, 

even if the Government Servant has been 

acquitted in criminal trial , the said 

acquittal will not affect the result of the 

disciplinary proceedings.  
 

 13.  He further submits that from a 

bare persual of the inquiry report 

submitted by the inquiry officer in the 

present matter it is patently manifest that 

a detailed inquiry has been conducted in 

the matter in which statement of witness 

have recorded in presence of the claimant-

respondent no.2 and he has also been 

afforded opportunity to cross examine the 

prosecution witnesses in the inquiry and 

thereafter inquiry officer has concluded 

that the charges leveled against the 

claimant-respondent no.2 are proved as 

such merely because in relation to the 

same matter claimant-respondent no.2 has 

been acquitted in criminal trial, the 

aforesaid disciplinary inquiry cannot 

stand vitiated.  
 

 14.  It is also submitted by learned 

counsel for the petitioners that in the 

disciplinary inquiry it has been found 

proved that the conduct of claimant- 

respondent no.2 in getting the Truck No. 

RJ-14 UB-3210 passed through area is not 

proper and has ultimately tarnished the 

image of the disciplined force.  
 

 15.  In rebuttal, Sri Manish Kumar, 

learned counsel for claimant-respondent 

no.2 submits that on the same incident, 

same set of facts, circumstances and 

evidence the crime case no.1247/2011 
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was registered in which the claimant-

respondent no.2 has been honorably 

acquitted. The dismissal of the claimant-

respondent no.2 on the pretext that 

charge-sheet has been filed against him in 

the criminal case is unsustainable as mere 

filing of the charge-sheet by the police 

would not amount to conviction of the 

claimant- respondent no.2 . In the instant 

case, the claimant-respondent no.2 has 

been honorably acquitted by the trial court 

in the criminal case vide judgment dated 

28.3.2017.  
 

 16.  He further submits that it is a 

settled law that where a criminal case in 

departmental proceedings are based on 

similar facts and evidences and the 

employees had been acquitted in the 

criminal case, the dismissal would be 

unsustainable. In this regard, he has 

placed reliance on the following 

judgments:-  
 

 1. S. Bhaskar Reddy and another 

Vs. Superintendent of Police and 

another, (2015) 2 SCC 365 
 2. G.M.Tank Vs. State of Gujrat 

and others (2006) 5 SCC 446 
 3. Shashi Bhushan Prasad Vs. 

Inspector General Central Industrial 

Security Force and others (2019) SCC 

online SC 952 
 4. Joginder Singh Vs. Union 

Territory of Chandigarh and others 

(2015) 2 SCC 377. 
 

 17.  Learned counsel for the 

claimant-respondent no.2 submits that in 

the instant case, the two other persons 

named alongwith the opposite party no.2 

in the F.I.R. namely Constable Gyanendra 

Bahadur Singh and Constable Sunil 

Kumar Shukla, against whom also the 

charge-sheet was filed by the police in the 

criminal case, have been awarded only a 

censure entry while in the case of the 

claimant-respondent no.2, the order of 

dismissal has been passed which is not 

only disproportionate to the charges 

levelled against the claimant-respondent 

no.2 but also discriminatory and in 

violation of Article 14 of the Constitution 

of India.  
 

 18.  He also submits that once it is 

not disputed by the petitioners that the 

order of dismissal passed against the 

claimant-respondent no.2 is on the basis 

of same criminal case, same set of facts, 

documents and evidence and when the 

claimant-respondent no.2 (alongwith 

Constable Gyanendra Bahadur Singh and 

Constable Sunil Kumar Shukla) has been 

acquitted honourably on 28.3.2017, the 

punishment of dismissal is arbitrary and 

the judgment dated 4.7.2018 passed by 

the U.P. State Public Services Tribunal 

being a reasoned and speaking order and 

in accordance with law settled in the 

judgments of the Hon'ble the Apex Court, 

is full justified and there is no infirmity in 

the same. Hence, the writ petition is liable 

to be dismissed with cost.  
 

 19.  We have heard learned counsel 

for the parties and gone through the 

record.  
 

 20.  The undisputed facts of the 

present case are that an incident took 

place on 2.11.2011 and an F.I.R. was 

lodged on the same day i.e. on 2.11.2011 

as case crime no. 1247 of 2011 at police-

station Chakeri, District-Kanpur under 

section 11 of the Animal Cruelty Act and 

section 3/5 and 8 of Cow Slaughter Act. 

After investigation, the Investigating 

officer submitted the charge-sheet before 

the court concerned. Thereafter a case no. 
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1A of 2012 ( State Vs. Sushil Kumar 

Mishra) and case no.1354A of 2012 (State 

Vs. Gyanandra Bahadur Singh and Sunil 

Kumar Shukla) as case crime no.1247 of 

2011 under Section 3/8,5Ka/34 Cow 

Slaughter Act and section section 11/34 of 

Animal Cruelty Act, Police Station 

Chakeri, District-Kanpur Nagar was 

registered. By means of order dated 

28.3.2017, Additional Chief Metropolitan 

Magistrate, Court no.3, Kanpur Nagar 

acquitted the claimant-respondent no.2 

and other persons from the charges 

levelled against them. The court 

concerned while acquitting the claimant-

respondent no.2 and other co-accused 

persons has given the following findings:-  
 

 "प्रश्नगत मामले में अजभयोिन द्वारा जक ी 

िानवर का वध जकया िाना या चोटजहल होना 

या मृतु्य होने का कथन नही िं जकया गया है | 

कजथत टरक थाना चकेरी, िनपद कानपुर नगर 

में  ीि जकया गया है िो जबहार राज्य की 

 ीमा  े बहुत ही दूर है | ऐ े में मात्र 

अजभयुक्त के पुजल  के  मक्ष जदये गये बयान 

के आधार पर पररवहन की बात  ाजबत नही िं 

होती है |अजभयोिन द्वारा िो  ाक्षी प्रसु्तत जकये 

गये है, उनमे  े जक ी भी  ाक्षी ने टरक में लदे 

पशुओिं  े अजभयुक्तगण उपरोक्त द्वारा 

जनदचयता पूवचक करने का कथन नही िं जकया 

गया है | जि  े धारा -11 पशुकू्ररता अजधजनयम 

उपरोक्त अजभयुक्तगण के जवरुद्ध  ाजबत नही िं 

होता है | 

 उपरोक्त जकये गये  म्यक जवशे्लर्ण के 

उपराि न्यायालय इ  मत पर पहुाँचती है 

जक अजभयुक्तगण  ुशील कुमार जमश्रा ज्ञानेन्द्र 

बहादुर ज ह व  ुनील शुक्ला के जवरुद्ध 

अजभयोिन धारा 3/8  पजठत धारा -34, 5 क 

गो वध जनवारण अजधजनयम व धारा -11 पशु 

कू्ररता जनवारण अजधजनयम का आरोप 

युल्दक्तयुक्त  िंदेह  े परे  ाजबत करने में 

अ फल रहा है। अजभयुक्तगण  ुशील 

कुमार जमश्रा , ज्ञानेंद्र बहादुर ज िंह व्  ुनील 

शुक्ला को धारा 3/8  पजठत धारा -34,5 क 

गो वध जनवारण अजधजनयम व धारा -11 पशु 

कू्ररता जनवारण अजधजनयम के अिगचत 

दोर्मुक्त जकये िाने योग्य है।"  
 

 21.  Further in the present case, In 

the meantime a departmental proceedings 

against the claimant-respondent no.2 

under rule 14(1) of U.P. Police Officer of 

Subordinate Rank ( Punishment and 

Appeal) Rule ,1991 (herein after referred 

as the ''Rules,1991') and a charge-sheet 

was issued on 21.2.2012 to the claimant-

respondent no.2, to which he submitted a 

reply on 3.3.2012 denying the charges 

leveled against him. Thereafter enquiry 

officer conducted the disciplinary 

proceedings and submitted his report 

dated 27.9.2012 to the punishing 

authority. On 29.9.2012 D.I.G./ S.S.P. 

Kanpur Nagar/ punishing authority issued 

a show cause notice to the claimant-

respondent no.2 alongwith enquriy report, 

to which he submitted his reply. By order 

dated 23.5.2013, punishing authority/ 

S.S.P. Kanpur Nagar, dismissed the 

claimant-respondent no.2 from service. 

Thereafter claimant-respondent no.2 filed 

an appeal before Deputy Inspector 

General of Police, Kanpur Zone, Kanpur 

Nagar, the same was dismissed vide order 

dated 30.6.2013. Aggrieved by the said 

order, claimant-respondent has filed 

revision under the Rules,1991 , the same 

was also dismissed by Inspector Generl of 

Police, Kanpur Zone, Kanpur by order 

dated 24.1.2014.  
 

 22.  The core question is to be 

considered under what circumstances 

acquittal in criminal case will 

absolve/exonerate the petitioner from 
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departmental punishment. In the present 

case, as noticed, the punishment imposed 

on the petitioners is not based on the 

conclusion of the criminal case. It is based 

on the findings recorded in the 

departmental inquiry which is based on 

the depositions of witnesses in the 

departmental inquiry. The standard of 

proof required in the departmental inquiry 

and in the criminal case are different. It is 

profitable to refer to certain judgments of 

Supreme Court on this aspect.  
 

 23.  In Union of India Vs. Sardar 

Bahadur, (1972) SCC 618, the Hon'ble 

Supreme Court has held as under:  
 

 "15. A finding cannot be 

characterized as perverse or unsupported 

by any relevant materials if it is a 

reasonable inference from proved facts. 

Now what are the proved facts: Nand 

Kumar as representative of Ram Sarup 

Mam Chand and Mam Chand and 

Company of Calcutta filed five 

applications for licences to set-up steel 

re-rolling mills on 14th June, 1956. On 

25th June, 1956, a cheque drawn in 

favour of P.S. Sundaram was given to the 

respondent by Nand Kumar for Rs. 2500; 

the cheque was endorsed and the amount 

credited in the account of the respondent. 

When the respondent borrowed the 

amount in question from Nand Kumar, he 

was not working in the Industries Act 

Section. Nand Kumar knew that the 

respondent was working in the Steel & 

Cement Section of the Ministry and the 

applications for the grant of licences for 

setting up the steel plant re-rolling mills 

would go to that section. Even if the 

applications were to be dealt with at the 

initial stage by the Industries Act Section 

the respondent at least was expected to 

know that in due course the section in 

which he was working had to deal with 

the same. This is borne out by the fact that 

in July 1956 copies of the applications 

were actually sent to the Steel & Cement 

Section where the respondent was 

working. If he, therefore, borrowed money 

from Nand Kumar a few days earlier it 

seems rather clear that he placed himself 

under pecuniary obligation to a person 

who was likely to have official dealings 

with him. The words likely to have official 

dealings take within their ambit the 

possibility of future dealings between the 

officer concerned and the person from 

whom he borrowed money. A disciplinary 

proceeding is not a criminal trial. The 

standard proof required is that of 

preponderance of probability and not 

proof beyond reasonable doubt. If the 

inference that Nand Kumar was a person 

likely to have official dealings with the 

respondent was one which a reasonable 

person would draw from the proved facts 

of the case, the High Court cannot sit as a 

court of appeal over a decision based on 

it. Where there are some relevant 

materials which the authority has 

accepted and which materials may 

reasonably support the conclusion that 

the officer is guilty, it is not the function 

of the High Court exercising its 

jurisdiction under Article 226 to review 

the materials and to arrive at an 

independent finding on the materials. If 

the enquiry has been properly held the 

question of adequacy or reliability of the 

evidence cannot be canvassed before the 

High Court (See : State of Andhra 

Pradesh v. S. Sree Rama Rao, AIR 1963 

SC 1723) No doubt there was no separate 

finding on the question whether Nand 

Kumar was a person likely to have official 

dealings with the respondent by the 

Inquiring Officer or the President. But we 

think that such a finding was implied 
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when they said that Charge No. 3 has 

been proved. The only question was 

whether the proved facts of the case 

would warrant such an inference. Tested 

in the light of the standard of proof 

necessary to enter a finding of this nature, 

we are satisfied that on the material facts 

proved the inference and the implied 

finding that Nand Kumar was a person 

likely to have official dealings with the 

respondent were reasonable."  

  
 24.  In Depot Manager, A.P. SRTC 

Vs. Mohd. Yousuf Miya, (1997) 2 SCC 

699, the Apex Court expressed its view as 

under:  
 

 "8. We are in respectful agreement 

with the above view. The purpose of 

departmental enquiry and of prosecution 

are two different and distinct aspects. The 

criminal prosecution is launched for an 

offence for violation of a duty, the 

offender owes to the society or for breach 

of which law has provided that the 

offender shall make satisfaction to the 

public. So crime is an act of commission 

in violation of law or of omission of 

public duty. The departmental enquiry is 

to maintain discipline in the service and 

efficiency of public service. It would, 

therefore, be expedient that the 

disciplinary proceedings are conducted 

and completed as expeditiously as 

possible. It is not, therefore, desirable to 

lay down any guidelines as inflexible 

rules in which the departmental 

proceedings may or may not be stayed 

pending trial in criminal case against the 

delinquent officer. Each case requires to 

be considered in the backdrop of its own 

facts and circumstances. There would be 

no bar to proceed simultaneously with 

departmental enquiry and trial of a 

criminal case unless the charge in the 

criminal trial is of grave nature involving 

complicated questions of fact and law. 

Offence generally implies infringement of 

public (sic duty), as distinguished from 

mere private rights punishable under 

criminal law. When trial for criminal 

offence is conducted it should be in 

accordance with proof of the offence as 

per the evidence defined under the 

provisions of the Evidence Act. Converse 

is the case of departmental enquiry. The 

enquiry in a departmental proceedings 

relates to conduct or breach of duty of the 

delinquent officer to punish him for his 

misconduct defined under the relevant 

statutory rules or law. That the strict 

standard of proof or applicability of the 

Evidence Act stands excluded is a settled 

legal position. The enquiry in the 

departmental proceedings relates to the 

conduct of the delinquent officer and 

proof in that behalf is not as high as in an 

offence in criminal charge. It is seen that 

invariably the departmental enquiry has 

to be conducted expeditiously so as to 

effectuate efficiency in public 

administration and the criminal trial will 

take its own course. The nature of 

evidence in criminal trial is entirely 

different from the departmental 

proceedings. In the former, prosecution is 

to prove its case beyond reasonable doubt 

on the touchstone of human conduct. The 

standard of proof in the departmental 

proceedings is not the same as of the 

criminal trial. The evidence also is 

different from the standard point of the 

Evidence Act. The evidence required in 

the departmental enquiry is not regulated 

by the Evidence Act."  
 

 25.  In the case of Suresh Pathrella 

Vs. Oriental Bank of Commerce, (2006) 

10 SCC 572, the Apex Court held as 

under:  
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 "11. In our view, the findings 

recorded by the learned Single Judge are 

fallacious. This Court has taken the view 

consistently that acquittal in a criminal 

case would be no bar for drawing up a 

disciplinary proceeding against the 

delinquent officer. It is well-settled 

principle of law that the yardstick and 

standard of proof in a criminal case is 

different from the disciplinary 

proceeding. While the standard of proof 

in a criminal case is a proof beyond all 

reasonable doubt, the proof in a 

departmental proceeding is 

preponderance of probabilities."  
 

 26.  In West Bokaro Colliery 

(TISCO Ltd.) Vs. Ram Pravesh Singh, 

(2008) 3 SCC 729, the Apex Court held 

as under:  
 

 "20. The Tribunal has set aside the 

report of the enquiry officer and the order of 

dismissal passed by the punishing authority by 

observing that the charges against the 

respondent were not proved beyond 

reasonable doubt. It has repeatedly been held 

by this Court that the acquittal in a criminal 

case would not operate as a bar for drawing 

up of a disciplinary proceeding against a 

delinquent. It is well-settled principle of law 

that yardstick and standard of proof in a 

criminal case is different from the one in 

disciplinary proceedings. While the standard 

of proof in a criminal case is proof beyond all 

reasonable doubt, the standard of proof in a 

departmental proceeding is preponderance of 

probabilities."  
 

 27.  In Mazdoor Sangh Vs. Usha 

Breco Ltd., (2008) 5 SCC 554, the Apex 

Court laid down:  
 

 "33. Before a departmental 

proceeding, the standard of proof is not 

that the misconduct must be proved 

beyond all reasonable doubt but the 

standard of proof is as to whether the test 

of preponderance of probability has been 

met. The approach of the Labour Court 

appeared to be that the standard of proof 

on the management was very high. When 

both the parties had adduced evidence, 

the Labour Court should have borne in 

mind that the onus of proof loses all its 

significance for all practical purpose."  
 

 28.  In Samar Bahadur Singh Vs. 

State of U.P., (2011) 9 SCC 94, the Apex 

Court categorically held:  
 

 "7. Acquittal in the criminal case 

shall have no bearing or relevance to the 

facts of the departmental proceedings as 

the standard of proof in both the cases are 

totally different. In a criminal case, the 

prosecution has to prove the criminal 

case beyond all reasonable doubt 

whereas in a departmental proceedings, 

the department has to prove only 

preponderance of probabilities. In the 

present case, we find that the department 

has been able to prove the case on the 

standard of preponderance of 

probabilities. Therefore, the submissions 

of the counsel appearing for the appellant 

are found to be without any merit".  
 

 29.  In the case of Karnataka SRTC 

Vs. M.G. Vittal Rao, (2012) 1 SCC 442, 

Supreme Court has held as under:  
 

 "11.The question of considering 

reinstatement after decision of acquittal 

or discharge by a competent criminal 

court arises only and only if the dismissal 

from services was based on conviction by 

the criminal court in view of the 

provisions of Article 311(2)(b) [sic Article 

311(2) second proviso (a)] of the 
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Constitution of India, or analogous 

provisions in the statutory rules 

applicable in a case. In a case where 

enquiry has been held independently of 

the criminal proceedings, acquittal in a 

criminal court is of no help. The law is 

otherwise. Even if a person stood 

acquitted by a criminal court, domestic 

enquiry can be held, the reason being that 

the standard of proof required in a 

domestic enquiry and that in a criminal 

case are altogether different. In a 

criminal case, standard of proof required 

is beyond reasonable doubt while in a 

domestic enquiry it is the preponderance 

of probabilities that constitutes the test to 

be applied."  
 

 30.  The Apex Court in the case of 

Inspector General of Police Vs. S. 

Samuthiram, (2013) 1 SCC 598 

emphasised:  
 

 "6. As we have already indicated, in 

the absence of any provision in the 

service rules for reinstatement, if an 

employee is honourably acquitted by a 

criminal court, no right is conferred on 

the employee to claim any benefit 

including reinstatement. Reason is that 

the standard of proof required for holding 

a person guilty by a criminal court and 

the enquiry conducted by way of 

disciplinary proceeding is entirely 

different. In a criminal case, the onus of 

establishing the guilt of the accused is on 

the prosecution and if it fails to establish 

the guilt beyond reasonable doubt, the 

accused is assumed to be innocent. It is 

settled law that the strict burden of proof 

required to establish guilt in a criminal 

court is not required in a disciplinary 

proceedings and preponderance of 

probabilities is sufficient. There may be 

cases where a person is acquitted for 

technical reasons or the prosecution 

giving up other witnesses since few of the 

other witnesses turned hostile, etc. In the 

case on hand the prosecution did not take 

steps to examine many of the crucial 

witnesses on the ground that the 

complainant and his wife turned hostile."  
 

 31.  In SBI Vs. Narendra Kumar 

Pandey, (2013) 2 SCC 740, the Apex 

Court held as under:  
 

 "23. The inquiring authority has 

examined each and every charge levelled 

against the charged officer and the 

documents produced by the presenting 

officer and came to the conclusion that 

most of the charges were proved. In a 

departmental enquiry, the disciplinary 

authority is expected to prove the charges 

on preponderance of probability and not 

on proof beyond reasonable doubt. 

Reference may be made to the judgments 

of this Court in Union of India v. Sardar 

Bahadur and R.S. Saini v. State of 

Punjab. The documents produced by the 

Bank, which were not controverted by the 

charged officer, support all the 

allegations and charges levelled against 

the charged officer. In a case, where the 

charged officer had failed to inspect the 

documents in respect of the allegations 

raised by the Bank and not controverted, 

it is always open to the inquiring 

authority to accept the same".  
 

 32.  In Commr. of Police Vs. Mehar 

Singh, (2013) 7 SCC 685, the Apex Court 

held as under:  
 

 "24. We find no substance in the 

contention that by cancelling the 

respondents candidature, the Screening 

Committee has overreached the 

judgments of the criminal court. We are 
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aware that the question of correlation 

between a criminal case and a 

departmental enquiry does not directly 

arise here, but, support can be drawn 

from the principles laid down by this 

Court in connection with it because the 

issue involved is somewhat identical, 

namely, whether to allow a person with 

doubtful integrity to work in the 

department. While the standard of proof 

in a criminal case is the proof beyond all 

reasonable doubt, the proof in a 

departmental proceeding is 

preponderance of probabilities. Quite 

often criminal cases end in acquittal 

because witnesses turn hostile. Such 

acquittals are not acquittals on merit. An 

acquittal based on benefit of doubt would 

not stand on a par with a clean acquittal 

on merit after a full fledged trial, where 

there is no indication of the witnesses 

being won over. In R.P. Kapur v. Union of 

India this Court has taken a view that 

departmental proceedings can proceed 

even though a person is acquitted when 

the acquittal is other than honourable."  
 

 33.  In SBI Vs. R. Periyasamy, 

(2015) 3 SCC 101, the Apex Court held 

as under:-  
 

 "11. It is interesting to note that the 

learned Single Judge went to the extent of 

observing that the concept of 

preponderance of probabilities is alien to 

domestic enquiries. On the contrary, it is 

well known that the standard of proof that 

must be employed in domestic enquiries is 

in fact that of the preponderance of 

probabilities. In Union of India v. Sardar 

Bahadur, this Court held that a 

disciplinary proceeding is not a criminal 

trial and thus, the standard of proof 

required is that of preponderance of 

probabilities and not proof beyond 

reasonable doubt. This view was upheld 

by this Court in SBI v. Ramesh Dinkar 

Punde. More recently, in SBI v. Narendra 

Kumar Pandey, this Court observed that a 

disciplinary authority is expected to prove 

the charges levelled against a bank officer 

on the preponderance of probabilities and 

not on proof beyond reasonable doubt."  
 

 34.  In the case of S. Bhaskar 

Reddy (supra) after placing earlier 

judgment rendered by Hon'ble the Apex 

Court in the case of SBI Vs. R. 

Periyasamy, (2015) 3 SCC 101, Hon'ble 

the Apex Court held as under:-  
 

 "An acquittal based on benefit of 

doubt would not stand on a par with a 

clean acquittal on merits after a full-

fledged trial, where there is no indication 

of the witnesses being won over. The 

long-standing view on this subject was 

settled by this Court in R.P. Kapur Vs. 

Union of India, whereby it was held that a 

departmental proceeding can proceed 

even though a person is acquitted when 

the acquittal is other than honourable."  
 

 35.  The judgment of Captain M. 

Paul Anthony and G.M. Tank (supra) 

were again considered by the Supreme 

Court in Divisional Controller, 

Karnataka State Road Transport 

Corporation Vs. M.G. Vittal Rao, (2012) 

1 SCC 442. In para-24, the Apex Court 

considered the judgment of Captain M. 

Paul Anthony(supra), and opined that this 

judgment is not of universal application. 

The judgment of G.M. Tank (supra) was 

considered in para-23 of the judgment. 

After considering this judgment and after 

taking note of the basic judgment of R.P. 

Kapoor (supra), the Apex Court held that 

the departmental inquiry and criminal 

case can run simultaneously despite the 
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fact that the same are founded upon the 

same factual matrix. It was held that facts, 

charges and nature of evidence, etc. 

involved in an individual case would 

determine as to whether decision of 

acquittal would have any bearing on the 

findings recorded in the departmental 

inquiry. This view is followed by the 

Supreme Court in State of West Bengal 

and others Vs. Sankar Ghosh- (2014) 3 

SCC 610. In this case also, the Apex 

Court explained the judgment of Captain 

M. Paul Anthony and G.M. Tank (supra). 

In para, 16, 17 and 18 of this judgment, 

the Apex Court held that the proof 

required in the departmental inquiry is 

different than the proof required in a 

criminal case. In Indian Overseas Bank, 

Annasalai and another Vs. P. Ganesan 

and others- (2008) 1 SCC 650, the Apex 

Court reiterated the same principle. In Ajit 

Kumar Nag Vs. Indian Oil Corporation 

Ltd., (2005) 7 SCC 764, it was held as 

under:-  
 

 "....The two proceedings criminal 

and departmental are entirely different. 

They operate in different fields and have 

different objectives. Whereas the object of 

criminal trial is to inflict appropriate 

punishment on offender, the purpose of 

enquiry proceedings is to deal with the 

delinquent departmentally and to impose 

penalty in accordance with service 

Rules.....  
 

 36.  In Nelson Motis Vs. Union of 

India, (1994) 4 SCC 711, the Apex Court 

held as under:  
 

 "5. So far the first point is 

concerned, namely whether the 

disciplinary proceedings could have been 

continued in the face of the acquittal of 

the appellant in the criminal case, the 

plea has no substance whatsoever and 

does not merit a detailed consideration. 

The nature and scope of a criminal case 

are very different from those of a 

departmental disciplinary proceeding and 

an order of acquittal, therefore, cannot 

conclude the departmental proceeding. 

Besides, the Tribunal has pointed out that 

the acts which led to the initiation of the 

departmental disciplinary proceeding 

were not exactly the same which were the 

subject matter of the criminal case."  
 

 37.  In NOIDA Entrepreneurs Assn. 

Vs. NOIDA, (2007) 10 SCC 385, 

Supreme Court has held as under: 
 

 "16. The standard of proof required 

in departmental proceedings is not the 

same as required to prove a criminal 

charge and even if there is an acquittal in 

the criminal proceedings the same does 

not bar departmental proceedings. That 

being so, the order of the State 

Government deciding not to continue the 

departmental proceedings is clearly 

untenable and is quashed. The 

departmental proceedings shall 

continue."  
 

 38.  In the case of State (NCT of 

Delhi) Vs. Ajay Kumar Tyagi, (2012) 9 

SCC 685, the Apex Court has held as 

under:  
 

 "25. We are, therefore, of the opinion 

that the exoneration in the departmental 

proceeding ipso facto would not result in 

the quashing of the criminal prosecution. 

We hasten to add, however, that if the 

prosecution against an accused is solely 

based on a finding in a proceeding and 

that finding is set aside by the superior 

authority in the hierarchy, the very 

foundation goes and the prosecution may 
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be quashed. But that principle will not 

apply in the case of the departmental 

proceeding as the criminal trial and the 

departmental proceeding are held by two 

different entities. Further, they are not in 

the same hierarchy." 
 

 39.  Hon'be the High Court of 

Madhya Pradesh in the case of R.K. 

Solanki vs. Central Bank of India, 2018 

Lab IC 1652 has held as under :-  
 

 9. The scope of departmental inquiry 

and criminal cases have been considered 

by the Apex Court in number of cases. 

The said issue is no longer res integra. In 

B.C. Chaturvedi Vs. Union of India, 

(1995) 6 SCC 749 the Supreme Court has 

held as under: 
 "12. Judicial review is not an appeal 

from a decision but a review of the 

manner in which the decision is made. 

Power of judicial review is meant to 

ensure that the individual receives fair 

treatment and not to ensure that the 

conclusion which the authority reaches is 

necessarily correct in the eye of the court. 

When an inquiry is conducted on charges 

of misconduct by a public servant, the 

Court/Tribunal is concerned to determine 

whether the inquiry was held by a 

competent officer or whether rules of 

natural justice are complied with. 

Whether the findings or conclusions are 

based on some evidence, the authority 

entrusted with the power to hold inquiry 

has jurisdiction, power and authority to 

reach a finding of fact or conclusion. But 

that finding must be based on some 

evidence. Neither the technical rules of 

Evidence Act nor of proof of fact or 

evidence as defined therein, apply to 

disciplinary proceeding. When the 

authority accepts that evidence and 

conclusion receives support therefrom, 

the disciplinary authority is entitled to 

hold that the delinquent officer is guilty of 

the charge. The Court/Tribunal in its 

power of judicial review does not act as 

appellate authority to reappreciate the 

evidence and to arrive at its own 

independent findings on the evidence. The 

Court/Tribunal may interfere where the 

authority held the proceedings against the 

delinquent officer in a manner 

inconsistent with the rules of natural 

justice or in violation of statutory rules 

prescribing the mode of inquiry or where 

the conclusion or finding reached by the 

disciplinary authority is based on no 

evidence. If the conclusion or finding be 

such as no reasonable person would have 

ever reached, the Court/Tribunal may 

interfere with the conclusion or the 

finding, and mould the relief so as to 

make it appropriate to the facts of each 

case."  
 

 40.  In Bank of India Vs. Degala 

Suryanarayana, (1999) 5 SCC 762, it is 

held by the Apex Court as under:  
 

 "11. Strict rules of evidence are not 

applicable to departmental enquiry 

proceedings. The only requirement of law 

is that the allegation against the 

delinquent officer must be established by 

such evidence acting upon which a 

reasonable person acting reasonably and 

with objectivity may arrive at a finding 

upholding the gravamen of the charge 

against the delinquent officer. Mere 

conjecture or surmises cannot sustain the 

finding of guilt even in departmental 

enquiry proceedings. The court exercising 

the jurisdiction of judicial review would 

not interfere with the findings of fact 

arrived at in the departmental enquiry 

proceedings excepting in a case of mala 

fides or perversity i.e. where there is no 
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evidence to support a finding or where a 

finding is such that no man acting 

reasonably and with objectivity could 

have arrived at that finding. The court 

cannot embark upon reappreciating the 

evidence or weighing the same like an 

appellate authority. So long as there is 

some evidence to support the conclusion 

arrived at by the departmental authority, 

the same has to be sustained. In Union of 

India v. H.C. Goel the Constitution Bench 

has held:  
 The High Court can and must 

enquire whether there is any evidence at 

all in support of the impugned conclusion. 

In other words, if the whole of the 

evidence led in the enquiry is accepted as 

true, does the conclusion follow that the 

charge in question is proved against the 

respondent? This approach will avoid 

weighing the evidence. It will take the 

evidence as it stands and only examine 

whether on that evidence legally the 

impugned conclusion follows or not."  
 

 41.  In Lalit Popli Vs. Canara Bank, 

(2003) 3 SCC 583, Supreme Court has 

held as under:  
 

 "16. It is fairly well settled that the 

approach and objective in criminal 

proceedings and the disciplinary 

proceedings are altogether distinct and 

different. In the disciplinary proceedings 

the preliminary question is whether the 

employee is guilty of such conduct as 

would merit action against him, whereas 

in criminal proceedings the question is 

whether the offences registered against 

him are established and if established 

what sentence should be imposed upon 

him. The standard of proof, the mode of 

enquiry and the rules governing the 

enquiry and trial are conceptually 

different. (See State of Rajasthan v. B.K. 

Meena.) In case of disciplinary enquiry 

the technical rules of evidence have no 

application. The doctrine of proof beyond 

doubt has no application. Preponderance 

of probabilities and some material on 

record are necessary to arrive at the 

conclusion whether or not the delinquent 

has committed misconduct.  
 17. While exercising jurisdiction 

under Article 226 of the Constitution the 

High Court does not act as an appellate 

authority. Its jurisdiction is circumscribed 

by limits of judicial review to correct 

errors of law or procedural errors 

leading to manifest injustice or violation 

of principles of natural justice. Judicial 

review is not akin to adjudication of the 

case on merits as an appellate authority. 
 18. In B.C. Chaturvedi v. Union of 

India the scope of judicial review was 

indicated by stating that review by the 

court is of decision-making process and 

where the findings of the disciplinary 

authority are based on some evidence, the 

court or the tribunal cannot reappreciate 

the evidence and substitute its own 

finding." 
 

 42.  In M.V. Bijlani Vs. Union of 

India, (2006) 5 SCC 88, Supreme Court 

opined as under:  
 

 "25. It is true that the jurisdiction of 

the court in judicial review is limited. 

Disciplinary proceedings, however, being 

quasi-criminal in nature, there should be 

some evidence to prove the charge. 

Although the charges in a departmental 

proceeding are not required to be proved 

like a criminal trial i.e. beyond all 

reasonable doubt, we cannot lose sight of 

the fact that the enquiry officer performs 

a quasi-judicial function, who upon 

analysing the documents must arrive at a 

conclusion that there had been a 
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preponderance of probability to prove the 

charges on the basis of materials on 

record. While doing so, he cannot take 

into consideration any irrelevant fact. He 

cannot refuse to consider the relevant 

facts. He cannot shift the burden of proof. 

He cannot reject the relevant testimony of 

the witnesses only on the basis of 

surmises and conjectures. He cannot 

enquire into the allegations with which 

the delinquent officer had not been 

charged with." 
 

 43.  In the case of S. Bhaskar Reddy 

and another Vs. Superintendent of 

Police and another (2015) 2 SCC 365 has 

held as under:-  
 

 "21.It is an undisputed fact that the 

charges in the criminal case and the 

Disciplinary proceedings conducted 

against the appellants by the first 

respondent are similar. The appellants 

have faced the criminal trial before the 

Sessions Judge, Chittoor on the charge of 

murder and other offences of IPC and 

SC/ST (POA) Act. Our attention was 

drawn to the said judgment which is 

produced at Exh. P-7, to evidence the fact 

that the charges in both the proceedings 

of the criminal case and the Disciplinary 

proceeding are similar. From perusal of 

the charge sheet issued in the disciplinary 

proceedings and the enquiry report 

submitted by the Enquiry Officer and the 

judgment in the criminal case, it is clear 

that they are almost similar and one and 

the same. In the criminal trial, the 

appellants have been acquitted 

honourably for want of evidence on 

record. The trial judge hascategorically 

recorded the finding of fact on proper 

appreciation and evaluation of evidence 

on record and held that the charges 

framed in the criminal case are not 

proved against the appellants and 

therefore they have been honourably 

acquitted for the offences punishable 

under 3 (1) (x) of SC/ST (POA) Act and 

under Sections 307 and 302 read with 

Section 34 of the IPC. The law declared 

by this Court with regard to honourable 

acquittal of an accused for criminal 

offences means that they are acquitted for 

want of evidence to prove the charges.  
 The meaning of the expression 

"honourable acquittal" was discussed by 

this Court in detail in the case of Deputy 

Inspector General of Police & Anr. v. S. 

Samuthiram, (2013) 1 SCC 598, the 

relevant para from the said case reads as 

under :-  
 "24. The meaning of the expression 

"honourable acquittal" came up for 

consideration before this Court in RBI v. 

Bhopal Singh Panchal (1994) 1 SCC 541. 

In that case, this Court has considered the 

impact of Regulation 46(4) dealing with 

honourable acquittal by a criminal court 

on the disciplinary proceedings. In that 

context, this Court held that the mere 

acquittal does not entitle an employee to 

reinstatement in service, the acquittal, it 

was held, has to be honourable. The 

expressions "honourable acquittal", 

"acquitted of blame", "fully exonerated" 

are unknown to the Code of Criminal 

Procedure or the Penal Code, which are 

coined by judicial pronouncements. It is 

difficult to define precisely what is meant 

by the expression "honourably acquitted". 

When the accused is acquitted after full 

consideration of prosecution evidence and 

that the prosecution had miserably failed 

to prove the charges levelled against the 

accused, it can possibly be said that the 

accused was honourably acquitted."  
 After examining the principles laid 

down in the above said case, the same 

was reiterated by this Court in a recent 
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decision in the case of Joginder Singh v. 

Union Territory of Chandigarh & 

Ors.(2015) 2 SCC 377.  
 Further, in Capt. M. Paul Anthony v. 

Bharat Gold Mines Ltd. & Anr. (supra) 

this Court has held as under:-  
 "34. There is yet another reason for 

discarding the whole of the case of the 

respondents. As pointed out earlier, the 

criminal case as also the departmental 

proceedings were based on identical set 

of facts, namely, "the raid conducted at 

the appellant's residence and recovery of 

incriminating articles there from". The 

findings recorded by the enquiry officer, a 

copy of which has been placed before us, 

indicate that the charges framed against 

the appellant were sought to be proved by 

police officers and panch witnesses, who 

had raided the house of the appellant and 

had effected recovery. They were the only 

witnesses examined by the enquiry officer 

and the enquiry officer, relying upon their 

statements, came to the conclusion that 

the charges were established against the 

appellant. The same witnesses were 

examined in the criminal case but the 

Court, on a consideration of the entire 

evidence, came to the conclusion that no 

search was conducted nor was any 

recovery made from the residence of the 

appellant. The whole case of the 

prosecution was thrown out and the 

appellant was acquitted. In this situation, 

therefore, where the appellant is acquitted 

by a judicial pronouncement with the 

finding that the "raid and recovery" at the 

residence of the appellant were not 

proved, it would be unjust, unfair and 

rather oppressive to allow the findings 

recorded at the ex parte departmental 

proceedings to stand. 
35. Since the facts and the evidence in 

both the proceedings, namely, the 

departmental proceedings and the 

criminal case were the same without there 

being any iota of difference, the 

distinction, which is usually drawn as 

between the departmental proceedings 

and the criminal case on the basis of 

approach and burden of proof, would not 

be applicable to the instant case." 
 

 Further, in the case of G.M. Tank v. 

State of Gujarat and Ors.(supra) this 

Court held as under:-  
 "20..........Likewise, the criminal 

proceedings were initiated against the 

appellant for the alleged charges 

punishable under the provisions of the PC 

Act on the same set of facts and evidence. 

It was submitted that the departmental 

proceedings and the criminal case are 

based on identical and similar (verbatim) 

set of facts and evidence. The appellant 

has been honourably acquitted by the 

competent court on the same set of facts, 

evidence and witness and, therefore, the 

dismissal order based on the same set of 

facts and evidence on the departmental 

side is liable to be set aside in the interest 

of justice.  
30. The judgments relied on by the 

learned counsel appearing for the 

respondents are distinguishable on facts 

and on law.........It is true that the nature 

of charge in the departmental 

proceedings and in the criminal case is 

grave. The nature of the case launched 

against the appellant on the basis of 

evidence and material collected against 

him during enquiry and investigation and 

as reflected in the charge-sheet, factors 

mentioned are one and the same. In other 

words, charges, evidence, witnesses and 

circumstances are one and the same. In 

the present case, criminal and 

departmental proceedings have already 

noticed or granted on the same set of 

facts, namely, raid conducted at the 
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appellant's residence, recovery of articles 

therefrom. The Investigating Officer Mr 

V.B. Raval and other departmental 

witnesses were the only witnesses 

examined by the enquiry officer who by 

relying upon their statement came to the 

conclusion that the charges were 

established against the appellant. The 

same witnesses were examined in the 

criminal case and the criminal court on 

the examination came to the conclusion 

that the prosecution has not proved the 

guilt alleged against the appellant beyond 

any reasonable doubt and acquitted the 

appellant by its judicial pronouncement 

with the finding that the charge has not 

been proved. It is also to be noticed that 

the judicial pronouncement was made 

after a regular trial and on hot contest. 

Under these circumstances, it would be 

unjust and unfair and rather oppressive to 

allow the findings recorded in the 

departmental proceedings to stand. 
 31. In our opinion, such facts and 

evidence in the departmental as well as 

criminal proceedings were the same without 

there being any iota of difference, the 

appellant should succeed. The distinction 

which is usually proved between the 

departmental and criminal proceedings on the 

basis of the approach and burden of proof 

would not be applicable in the instant case. 

Though the finding recorded in the domestic 

enquiry was found to be valid by the courts 

below, when there was an honourable 

acquittal of the employee during the pendency 

of the proceedings challenging the dismissal, 

the same requires to be taken note of and the 

decision in Paul Anthony case will apply. We, 

therefore, hold that the appeal filed by the 

appellant deserves to be allowed." 
 

 44.  Hon'ble the Apex Court in the 

case of Shashi Bhushan Prasad Vs. 

Inspector General Central Industrial 

Security Force and others, AIR 2019 SC 

3586 after taking into consideration the 

various judgments on the point in issue 

has held as under:-  
 

 "The scope of departmental enquiry 

and judicial proceedings and the effect of 

acquittal by a criminal Court has been 

examined by a three Judge Bench of this 

Court in Depot Manager A.P. State Road 

Transport Corporation Vs. Mohd. Yousuf 

Miya and Others, 1997 (2) SCC 699. The 

relevant para is as under:-  
 "The purpose of departmental 

enquiry and of prosecution are two 

different and distinct aspects. The 

criminal prosecution is launched for an 

offence for violation of a duty, the 

offender owes to the society or for breach 

of which law has provided that the 

offender shall make satisfaction to the 

public. So crime is an act of commission 

in violation of law or of omission of 

public duty. The departmental enquiry is 

to maintain discipline in the service and 

efficiency of public service. It would, 

therefore, be expedient that the 

disciplinary proceedings are conducted 

and completed as expeditiously as 

possible. It is not, therefore, desirable to 

lay down any guidelines as inflexible 

rules in which the departmental 

proceedings may or may not be stayed 

pending trial in criminal case against the 

delinquent officer. Each case requires to 

be considered in the backdrop of its own 

facts and circumstances. There would be 

no bar to proceed simultaneously with 

departmental enquiry and trial of a 

criminal case unless the charge in the 

criminal trial is of grave nature involving 

complicated questions of fact and law. 

Offence generally implies infringement of 

public (sic duty), as distinguished from 

mere private rights punishable under 
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criminal law. When trial for criminal 

offence is conducted it should be in 

accordance with proof of the offence as 

per the evidence defined under the 

provisions of the Evidence Act. Converse 

is the case of departmental enquiry. The 

enquiry in a departmental proceedings 

relates to conduct or breach of duty of the 

delinquent officer to punish him for his 

misconduct defined under the relevant 

statutory rules or law. That the strict 

standard of proof or applicability of the 

Evidence Act stands excluded is a settled 

legal position. The enquiry in the 

departmental proceedings relates to the 

conduct of the delinquent officer and 

proof in that behalf is not as high as in an 

offence in criminal charge. It is seen that 

invariably the departmental enquiry has 

to be conducted expeditiously so as to 

effectuate efficiency in public 

administration and the criminal trial will 

take its own course. The nature of 

evidence in criminal trial is entirely 

different from the departmental 

proceedings. In the former, prosecution is 

to prove its case beyond reasonable doubt 

on the touchstone of human conduct. The 

standard of proof in the departmental 

proceedings is not the same as of the 

criminal trial. The evidence also is 

different from the standard point of the 

Evidence Act. The evidence required in 

the departmental enquiry is not regulated 

by the Evidence Act. Under these 

circumstances, what is required to be 

seen is whether the departmental enquiry 

would seriously prejudice the delinquent 

in his defence at the trial in a criminal 

case. It is always a question of fact to be 

considered in each case depending on its 

own facts and circumstances. In this case, 

we have seen that the charge is failure to 

anticipate the accident and prevention 

thereof. It has nothing to do with the 

culpability of the offence under Sections 

304A and 338, IPC. Under these 

circumstances, the High Court was not 

right in staying the proceedings."  
 18. The exposition has been further 

affirmed by a three Judge Bench of this 

Court in Ajit Kumar Nag Vs. General 

Manager (PJ), Indian Oil Corporation 

Limited, Haldia and Others ,2005 (7) 

SCC 764, this Court held as under: - 
 "As far as acquittal of the appellant 

by a criminal court is concerned, in our 

opinion, the said order does not preclude 

the Corporation from taking an action if it 

is otherwise permissible. In our judgment, 

the law is fairly well settled. Acquittal by 

a criminal court would not debar an 

employer from exercising power in 

accordance with the Rules and 

Regulations in force. The two 

proceedings, criminal and departmental, 

are entirely different. They operate in 

different fields and have different 

objectives. Whereas the object of criminal 

trial is to inflict appropriate punishment 

on the offender, the purpose of enquiry 

proceedings is to deal with the delinquent 

departmentally and to impose penalty in 

accordance with the service rules. In a 

criminal trial, incriminating statement 

made by the accused in certain 

circumstances or before certain officers is 

totally inadmissible in evidence. Such 

strict rules of evidence and procedure 

would not apply to departmental 

proceedings. The degree of proof which is 

necessary to order a conviction is 

different from the degree of proof 

necessary to record the commission of 

delinquency. The rule relating to 

appreciation of evidence in the two 

proceedings is also not similar. In 

criminal law, burden of proof is on the 

prosecution and unless the prosecution is 

able to prove the guilt of the accused 
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"beyond reasonable doubt", he cannot be 

convicted by a court of law. In a 

departmental enquiry, on the other hand, 

penalty can be imposed on the delinquent 

officer on a finding recorded on the basis 

of "preponderance of probability". 

Acquittal of the appellant by a Judicial 

Magistrate, therefore, does not ipso facto 

absolve him from the liability under the 

disciplinary jurisdiction of the 

Corporation. We are, therefore, unable to 

uphold the contention of the appellant 

that since he was acquitted by a criminal 

court, the impugned order dismissing him 

from service deserves to be quashed and 

set aside."  
 

 45.  A Division Bench of this Court 

in the case of Sukh Ram Vs. State of U.P. 

and others, 2018 (4) ESC 1772 after 

taking into consideration the various 

judgments on the point in issue has held 

as under:- 
 

 "(19) The principles discussed above 

can be summed up and summarized as 

follows:  
 19.1. When charge(s) of misconduct 

is proved in an enquiry the quantum of 

punishment to be imposed in a particular 

case is essentially the domain of the 

departmental authorities; 
 19.2. The Courts cannot assume the 

function of disciplinary/departmental 

authorities and to decide the quantum of 

punishment and nature of penalty to be 

awarded, as this function is exclusively 

within the jurisdiction of the competent 

authority; 
 19.3. Limited judicial review is 

available to interfere with the punishment 

imposed by the disciplinary authority, 

only in cases where such penalty is found 

to be shocking to the conscience of the 

Court; 

 19.4. Even in such a case when the 

punishment is set aside as shockingly 

disproportionate to the nature of charges 

framed against the delinquent employee, 

the appropriate course of action is to 

remit the matter back to the disciplinary 

authority or the appellate authority with 

direction to pass appropriate order of 

penalty. The Court by itself cannot 

mandate as to what should be the penalty 

in such a case. 
 19.5. The only exception to the 

principle stated in para 19.4 above, would 

be in those cases where the co-delinquent 

is awarded lesser punishment by the 

disciplinary authority even when the 

charges of misconduct were identical or 

the co-delinquent was foisted with more 

serious charges. This would be on the 

Doctrine of Equality when it is found that 

the concerned employee and the co-

delinquent are equally placed. However, 

there has to be a complete parity between 

the two, not only in respect of nature of 

charge but subsequent conduct as well 

after the service of charge sheet in the two 

cases. If the co-delinquent accepts the 

charges, indicating remorse with 

unqualified apology, lesser punishment to 

him would be justifiable. 
 

 46.  From the bare perusal of the 

charge-sheet dated 21.02.2012 and 

contents of F.I.R. as well as judgment of 

Trial court it transpires/ apparent that 

charge(s) in the departmental proceedings 

are nothing but allegations made in the 

F.I.R. dated 02.11.2011, in relation to 

which charge-sheet was filed in the court 

and untimately claimant-respondent no.2 

was acquitted vide judgment dated 

28.03.2017 by the trial court. It further 

appears that the witnesses mentioned in 

the charge-sheet to prove the charge in the 

departmental proceedings are Sri Jai 
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Narain Singh, Sri Jai Shanker Prasad , Sri 

Jagdish Prasad, Sri Hemant Singh and Sri 

Ram Adhar Gautam and before trial court, 

out the same , Sri Jai Shanker Prasad, Sri 

Jagdish Prasad , Sri Hemant Sinigh and 

Sri Ram Adhar Gautam were produced as 

prosecution witnesses. The claimant-

respondent no.2 was asked to submit his 

reply on the charges similar to the 

allegation made in criminal proceedings 

in disciplinary proceedings under Rule 

14(1) of Rules 1991.  
 

 47.  Further in criminal case after filing 

of the report in relation to F.I.R. the case(s) 

were registered against the claimant-

respondent no.2 and other co-accused person 

in which by means of judgment and order 

dated 28.3.2017, the trial court court had 

Honorable acquitted the claimant-respondent 

no.2 and other co-accused after considering 

the evidence and statement of prosecution 

witnesses name above.  
 

 48.  From the aforesaid, we are of the 

view that the case of the claimant-respondent 

no.3 is squarely covered under the judgment 

of Hon'ble Apex Court pased in the case of S. 

Bhaskar Reddy ( supra)  
 

 49.  Taking into consideration the 

said fact as well as the findings given by 

the Tribunal while allowing the claim 

petition quoted below, we do not find any 

illegality or infirmity on the part of the 

Tribunal thereby allowing the claim 

petition on the point in issue.  
 

 "इ  तरह उपरोक्त जववेचना के आधार 

पर यह स्पष्ट हो िाता है जक याची के जवरुद्ध 

पशु तस्करोिं द्वारा पशुओिं को टरक द्वारा वध 

जकये िाने हेतु ले िाने पर उ के द्वारा उक्त 

टरक को पा  कराने  म्बन्धी आरोप लगाकर 

कायचवाही की गयी जि में याची व अन्य दो 

आरजक्षयोिं के जवरुद्ध आपराजधक मामला दिच 

जकया परिु उक्त आपराजधक मामले में 

न्यायालय द्वारा  ाजक्षयोिं के बयानोिं को गलत 

मानते हुए उन्हें दोर् मुक्त कर जदया गया है 

| याची के दोर् मुक्त होने के बाद यह स्पष्ट 

हो िाता है जक उ के जवरुद्ध की गयी एफ 

आई आर व पुजल  के कथन  ही नही िं है | 

अतः हमारे जवचार  े उन्ही िं आरोपोिं एविं 

 ाक्ष्योिं के आधार पर जि मे याची को 

न्यायालय द्वारा आपराजधक मामले में दोर् 

मुक्त जकया िा चुका है, उ के जवरुद्ध 

अनुशा जनक कायचवाही में उ े दल्दण्डत 

जकया िाना जक ी भी प्रकार  े जवजधक नही िं 

कहा िा  कता |"  
 

 50.  In the present case alongwith 

claimant-respondent no.2, two other co-

accused, namely, Gyanandra Bahadur 

Singh and Sunil Kumar Shukla were also 

named in the F.I.R. in respect to incident 

which took place on 2.11.2011 on the 

basis of which a case was registered 

against them and a criminal proceedings 

were initiated in the trial court and vide 

judgment and order dated 28.3.2017 the 

Additional Chief Metropolitan 

Magistrate- III, Kanpur Nagar had 

acquitted the claimant-respondent no.2 

and other co-accused persons from the 

charges levelled against them.  
 

 51.  Further, departmental proceedings 

were initiated against the said persons 

alongwith the claimant-respondent no.2 in 

respect of the same incident and the said two 

persons were awarded censure entry while in 

the case of claimant-respondent no.2 the order 

of dismissal has been passed. In this regard, 

the Tribunal has given the following findings:-  
 

 "याची के जवद्वान अजधवक्ता द्वारा यह भी 

तकच  जदया गया है जक आरक्षी  ुनील कुमार 
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शुक्ला व आरक्षी ज्ञानेंद्र बहादुर ज िंह को उ ी 

अपराजधक मामले में अजभयुक्त होने के 

बाविूद उन्हें केवल पररजनन्दा प्रजवजष्ट के दण्ड 

 े दल्दण्डत जकया गया। याची द्वारा आरक्षी 

 ुनील कुमार शुक्ला के जवरुद्ध पाररत 

पररजनन्दा प्रजवजष्ट के आदेश की छायाप्रजत 

दाल्दखल की गयी है। याची के जवद्वान् अजधवक्ता 

द्वारा जदये गये उपरोक्त तकच  पर हमारे द्वारा 

जवचारण जकया गया। चूाँजक यह स्वीकृत तथ्य है 

जक एक ही मामले में तीनो आरक्षी  िंजलप्त थे 

तथा अन्य दो आरजक्षयोिं को पररजनन्दा प्रजवजष्ट 

का दण्ड प्रदान कर छोड़ जदया गया िबजक 

याची को  ेवा  े पदचु्यत जकये िाने का दण्ड 

प्रदान जकया गया है िो हमारे जवचार  े 

 मानता के ज द्धाि के जवपरीत है।"  
 

 52.  The said findings given by the 

Tribunal is perfectly valid rather in 

accordance with Article 14 of the 

Constitution of India as well as the 

doctrine of equality.  
 

 53.  The Doctrine of Equality applies 

to all who are equally placed; even among 

persons who are found guilty. The 

persons who have been found guilty can 

also claim equality of treatment, if they 

can establish discrimination while 

imposing punishment when all of them 

are involved in the same incident. Parity 

among co-delinquents has also to be 

maintained when punishment is being 

imposed. Punishment should not be 

disproportionate while comparing the 

involvement of co-delinquents who are 

parties to the same transaction or incident. 

The Disciplinary Authority cannot impose 

punishment which is disproportionate, 

i.e., lesser punishment for serious 

offences and stringent punishment for 

lesser offences.  
 

 54.  In this regard, Hon'ble the Apex 

court in the case of Director General of 

Police and others Vs. G. Dasayan (1998) 

2 SCC 407, wherein one Dasayan, a 

Police Constable, along with two other 

constables and one Head Constable were 

charged for the same acts of misconduct. 

The Disciplinary Authority exonerated 

two other constables, but imposed the 

punishment of dismissal from service on 

Dasayan and that of compulsory 

retirement on Head Constable. This 

Court, in order to meet the ends of justice, 

substituted the order of compulsory 

retirement in place of the order of 

dismissal from service on Dasayan, 

applying the principle of parity in 

punishment among co-delinquents. This 

Court held that it may, otherwise, violate 

Article 14 of the Constitution of India.  
 

 55.  In Anand Regional Coop. Oil 

Seedsgrowers' Union Ltd. Vs. 

Shaileshkumar Harshadbhai Shah, 2006 

(6) SCC 548, Ho'nble the Supreme Court 

held that the workman was dismissed 

from service for proved misconduct. 

However, few other workmen, against 

whom there were identical allegations, 

were allowed to avail of the benefit of 

voluntary retirement scheme. In such 

circumstances, this Court directed that the 

workman also be treated on the same 

footing and be given the benefit of 

voluntary retirement from service from 

the month on which the others were given 

the benefit.  
 

 56.  Hon'ble the Apex Court in the 

case of Rajendra Yadav Vs. State of 

Madhya Pradesh & Others 2013 (3) SCC 

73 paragraph nos. 9 to 12 as ruled as 

under:-  
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 "(9) The Doctrine of Equality applies 

to all who are equally placed; even 

among persons who are found guilty. The 

persons who have been found guilty can 

also claim equality of treatment, if they 

can establish discrimination while 

imposing punishment when all of them are 

involved in the same incident. Parity 

among co- delinquents has also to be 

maintained when punishment is being 

imposed. Punishment should not be 

disproportionate while comparing the 

involvement of co-delinquents who are 

parties to the same transaction or 

incident. The Disciplinary Authority 

cannot impose punishment which is 

disproportionate, i.e., lesser punishment 

for serious offences and stringent 

punishment for lesser offences.  
 (10) The principle stated above is 

seen applied in few judgments of this 

Court. The earliest one is Director 

General of Police and others Vs. G. 

Dasayan (1998) 2 SCC 407, wherein one 

Dasayan, a Police Constable, along with 

two other constables and one Head 

Constable were charged for the same acts 

of misconduct. The Disciplinary Authority 

exonerated two other constables, but 

imposed the punishment of dismissal from 

service on Dasayan and that of 

compulsory retirement on Head 

Constable. This Court, in order to meet 

the ends of justice, substituted the order of 

compulsory retirement in place of the 

order of dismissal from service on 

Dasayan, applying the principle of parity 

in punishment among co-delinquents. This 

Court held that it may, otherwise, violate 

Article 14 of the Constitution of India. 
 (11) In Shaileshkumar Harshadbhai 

Shah case (supra), the workman was 

dismissed from service for proved 

misconduct. However, few other 

workmen, against whom there were 

identical allegations, were allowed to 

avail of the benefit of voluntary retirement 

scheme. In such circumstances, this Court 

directed that the workman also be treated 

on the same footing and be given the 

benefit of voluntary retirement from 

service from the month on which the 

others were given the benefit. 
 (12) We are of the view the principle 

laid down in the above mentioned 

judgments also would apply to the facts of 

the present case. We have already 

indicated that the action of the 

Disciplinary Authority imposing a 

comparatively lighter punishment to the 

co-delinquent Arjun Pathak and at the 

same time, harsher punishment to the 

Appellant cannot be permitted in law, 

since they were all involved in the same 

incident. Consequently, we are inclined to 

allow the appeal by setting aside the 

punishment of dismissal from service 

imposed on the Appellant and order that 

he be reinstated in service forthwith. 

Appellant is, therefore, to be re-instated 

from the date on which Arjun Pathak was 

re-instated and be given all consequent 

benefits as was given to Arjun Pathak. 

Ordered accordingly. However, there will 

be no order as to costs." 
 

 57.  The issue came up before the 

Apex Court in another case Lucknow 

Kshetriya Gramin Bank & Another Vs. 

Rajendra Singh 2013 (12) SCC 372. 

Paragraph nos. 9 to 20 of the aforesaid 

judgement which are relevant for the issue 

in hand are extracted herein under:-  
 

 "(9) Mr. Mehta referred to the 

judgment of this Court in Obettee (P) Ltd. 

V. Mohad Shafiq Khan (2005) 8 SCC 46 

wherein identical features, as prevailing 

in this case, were held as distinctive 

features and different and higher 
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punishment was held to be justified in the 

following manner:  
 "8. On consideration of the rival 

stands one thing becomes clear that 

Chunnu and Vakil stood on a different 

footing so far as the Respondent workman 

is concerned. He had, unlike the other 

two, continued to justify his action. That 

was clearly a distinctive feature which the 

High Court unfortunately failed to 

properly appreciate. The employer 

accepted to choose the unqualified 

apology given and regrets expressed by 

Chunnu and Vakil. It cannot be said that 

the employer had discriminated so far as 

the Respondent workman is concerned 

because as noted above he had tried to 

justify his action for which departmental 

proceedings were initiated. It is not that 

Chunnu and Vakil were totally 

exonerated. On the contrary, a letter of 

warning dated 11.4.1984 was issued to 

them.  
 9. IN Union of India Vs. Parma 

Nanda the Administrative Tribunal had 

modified the punishment on the ground 

that two other persons were let off with 

minor punishment. This Court held that 

when all the persons did not stand on the 

same footing, the same yardstick cannot 

be applied. Similar is the position in the 

present case. Therefore, the High Court's 

order is clearly unsustainable and is set 

aside." 
 (10) Per contra Mr. Vishwanathan, 

learned Sr. Counsel and Mr. Rajeev 

Singh, the learned counsel appearing for 

the respondent in these appeals argued 

that the circumstances of the two sets of 

cases were almost identical and therefore 

in the facts of this case, the directions of 

the High Court were perfectly in order. 

They pointed out that the other three 

employees had also denied the charges in 

the first instance, in their replies to the 

charge sheets served upon them. For 

some curious reasons the Appellant-Bank 

did not hold any common enquiry even 

when the charges leveled in all six 

charge-sheets were identical. Instead the 

Bank first picked up only the Respondents 

herein, and held the enquiry against them. 

It is only after in the enquiry the charges 

were established against the Respondents 

and the punishment of dismissal was 

imposed on them, that the enquiry against 

the other three employees was 

commenced. That at this stage, knowing 

the fate of their cases, those three 

employees accepted the charges and 

tendered unconditional apologies. 
 (11) The learned Counsel argued 

that the Bank had given definite 

advantage to those three employees by 

deferring their enquiries enabling them to 

make up their mind after knowing the 

result in the case of the Respondents. 

They, thus, argued that it cannot be said 

that those three employees had accepted 

the charges at the outset. Their 

submission was that in such 

circumstances imposition of different and 

higher-penalty on the Respondents herein 

would clearly amount to invidious 

discrimination, as held by this Court in 

Rajendra yadav V. State of M.P. In that 

case two employees were served with 

charge sheets who were involved in the 

same incident. A person who had more 

serious role was inflicted a comparatively 

lighter punishment than the Appellant in 

the said case. This was held to be 

violative of the doctrine of Equality 

Principles enshrined under Article 14 of 

the Constitution of India. The discussion 

which ensued, while taking this view, 

reads as under: 
 "8. We have gone through the 

inquiry report placed before us in respect 

of the Appellant as well as Constable 



2 All.                                        Smt. Sheela Devi Vs State of U.P. 2163 

Arjun Pathak. The inquiry clearly reveals the 

role of Arjun Pathak. It was Arjun Pathak 

who had demanded and received the money, 

though the tacit approval of the Appellant 

was proved in the inquiry. The charge 

leveled against Arjun Pathak was more 

serious than the one charged against the 

Appellant. Both the Appellants and other two 

persons as well as Arjun Pathak were 

involved in the same incident. After having 

found that Arjun Pathak had a more serious 

role and, in fact, It was he who had 

demanded and received the money, he was 

inflicted comparatively a lighter punishment. 

At the same time, the Appellant who had 

played a passive role was inflicted with a 

more serious punishment of dismissal from 

service which, in our view, cannot be 

sustained."  
 

 58.  Further a Division Bench of this 

Court in the case of Sukh Ram Vs. State 

of U.P. and others, 2018(4) ESC 1772  

held in para 20 as under:-  
 

 "20. It is made clear that such a 

comparison is permissible only when the 

other employee(s) who is given lighter 

punishment was a co-delinquent. Such a 

comparison is not permissible by citing the 

cases of other employees, as precedents, in all 

together different departmental enquiries."  
 

 59.  For the foregoing reasons, we 

are of the considered opinion that there is 

no illegality or infirmity in the impugned 

jdugment passed by Tribunal.  
 

 60.  The writ petition lacks merit and 

is dismissed. 
---------- 
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 1.  These criminal appeals have been 

preferred against the judgment and order 

dated 07.09.2018, passed by learned District 

& Sessions Judge, Chandauli, in Sessions 

Trial No. 178 of 2012 (State vs. Rakesh 

Yadav), arising out of Case Crime No. 44 of 

2009, under Section 306/34 IPC, Police 

Station Baluwa, District Chandauli, whereby 

the appellants Rakesh Yadav, Akhand Yadav 

and Sheela Devi have been convicted and 

sentenced under Sections 306/34 IPC for ten 

years rigorous imprisonment and Rs. 

50,000/- fine each and in default six months 

additional imprisonment each. It has further 

been directed that period already passed in 

jail shall be adjusted against the sentence. 
 

 2.  Brief facts of the case is that the 

daughter of the complainant Bindu was 

married to Rakesh Yadav, who was living 

in the joint family of Dashrath Yadav and 

Munni Lal. About three years and eight 

months ago, a partition took place 

between them and they started living 

separately. At the time of partition, Munni 

Lal had taken a loan of Rs. 1,00,000/- 

from Dashrath Yadav. Therefore, accused 

Munni Lal (Father-in-law), Rakesh Yadav 

(Husband), Akhand Yadav (Jeth) and 

Sheela Devi (Jethani) started pressurizing 

and beating deceased Bindu to bring Rs. 

1,00,000/- from her parents for payment 

of aforesaid loan. On 22.02.2009, on the 

occasion of Shivratri, when the 

complainant went to meet his daughter 

Bindu with Siya Ram Yadav, his daughter 

asked him to arrange Rs. 1,00,000/-, if he 

wants to see her alive. She told that her 

in-laws will kill her as Dashrath Yadav is 

regularly pressurizing for payment of 

money. She also said that if the 

complainant will not arrange Rs. 

1,00,000/-, she will commit suicide with 

her children. They tried to console her and 

came back. On 25.02.2009, the 

complainant got information from her 

another daughter Inda Devi that Bindu has 

been beaten and forcibly expelled from 

the house and whether she reached to him 

or not. On 26.02.2009, when the 

informant was going to Kailawar for 

searching her daughter Bindu and her 

children, in Chandauli, he was informed 

by some persons that the dead bodies of a 

woman and two children are lying on the 

railway track. When he reached there, he 

found that his daughter and her two 

children had committed suicide after 

coming under a train. A report was given 

to Police Station Balua about the incident 

on 26.02.2009 naming all the accused 

persons and a case was registered against 

them for offence under Section 306/34 

IPC. His daughter was aged about 35 

years and her daughter was aged about 14 
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years and her son was aged about 12 

years. 
 

 3.  The inquest report was prepared 

and the dead bodies were sent for post-

mortem in the district hospital where the 

post-mortem was conducted. After 

completing the investigation, charge sheet 

was submitted against the accused 

persons namely Munni Lal. Rakesh 

Yadav, Akhand Yadav and Sheela Devi. 

The case was committed for trial and 

charge was framed against all the accused 

persons for evidence under Section 306 

IPC. 
 

 4.  The prosecution examined 

Chowki Incharge, Kailawar Sri Moti Lal 

as PW-1, Ramvriksh Yadav as PW-2, 

Siyaram Yadav as PW-3, Inda Devi as 

PW-4, retired SI Chandrakanti as PW-5 

and Dr. Ravindra Nath Singh as PW-6. 

They have proved the written report as 

Exhibit Ka-1, site map as Exhibit Ka-2, 

Charge sheets as Exhibits Ka-3 and Ka-4, 

post-mortem reports as Exhibits Ka-5 to 

Ka-7, chik first information report as 

Exhibit Ka-8, G.D. Report as Exhibit Ka-

9, Inquest reports as Exhibits Ka-10 to 

Ka-12 and the papers for sending the 

three dead bodies for post-mortem as 

Exhibits Ka-13 to Ka-26. 
 

 5.  Accused Munni Lal died during 

trial, hence the case against him was 

abated. The statements of remaining 

accused persons have been recorded 

under Section 313 Cr.P.C., who admitted 

the marriage but denied the prosecution 

story. They stated it to be false that they 

expelled the deceased persons from the 

house after beating them. The fact is that 

she along with her children had gone to 

her parents on the occasion of Maha 

Shivratri and while coming back from 

there, she and her children got injured in 

accident by train near Majhwar Railway 

Station and died on spot. The death of all 

deceased took place out of accident by 

train but the complainant has filed a false 

case against them. The accused persons 

have examined in defence DW-1 

Dharmraj Yadav and DW-2 Indrapal 

Singh Yadav. 
 

 6.  After hearing counsel for both the 

parties and perusing the evidence on 

record, the learned sessions judge by the 

impugned judgment convicted and 

sentenced the accused persons. 
 

 7.  Feeling aggrieved by the 

impugned judgment, criminal appeals 

have been filed on the ground that the 

judgment is against the evidence on 

record and is against law. The conviction 

is wholly illegal and is liable to be set 

aside. The offence under Section 306/34 

IPC was not established against the 

appellants. The statements of the 

witnesses are contradictory and against 

FIR version as well as site map. No 

independent witness has been examined 

and the witnesses examined, have turned 

hostile. Clearly the accident took place by 

train and there was no role of the 

convicted appellants, therefore, the 

impugned judgment is liable to be set 

aside and the accused persons are entitled 

for acquittal. 
 

 8.  Heard learned counsel for the 

parties and perused the record. 
 

 9.  PW-1 Moti Lal Yadav has been 

examined to prove that the accused Munni 

Lal has died and it has no relevance with 

the prosecution case and during trial the 

case against the accused Munni Lal has 

been abated by the learned court below. 
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 10.  PW-2 Ramvriksh Yadav 

(complainant) has stated that Bindu was 

married to accused Rakesh Yadav. Her 

father-in-law and his brother had joint 

family. A few years ago from the date of 

incident, due to partition in the family, 

they started living separately. Munni Lal 

had taken a loan of Rs. 1,00,000/- from 

Dashrath Yadav and for the payment of 

the said loan, the accused persons were 

demanding Rs. 1,00,000/- and treating 

Bindu with cruelty and they used to beat 

her. On 22.02.2009, when he went to 

meet Bindu, she told him everything and 

said that the accused persons are 

pressurizing and harassing her for 

bringing Rs. 1,00,000/- and if this 

continues, she will commit suicide. On 

26.02.2009, when he came to Chandauli, 

somebody told him that dead bodies of a 

woman and two children are lying on the 

railway track. He went there and 

recognized that it was the body of his 

daughter and her two children. She 

committed suicide with her children 

because of dowry harassment by coming 

under the train. He lodged the first 

information report about the incident. 
 

 11.  PW-3 Siyaram Yadav has stated 

that Bindu was married to Rakesh Yadav 

and after three or four years, she went to 

her in-laws family after "Gaona". 

Subsequently, a partition took place 

between Munni Lal and Dashrath Yadav. 

Munni Lal has taken a loan of Rs. 

1,00,000/- from Dashrath Yadav after 

partition and the in-laws of Bindu were 

demanding Rs. 1,00,000/- for payment of 

loan and harassing her. On 25.02.2009, 

Indu, the real sister of the deceased 

informed on telephone that Bindu has 

been forced to leave the matrimonial 

house after she has been beaten by her in-

laws and when he and complainant went 

to search her, she was found dead with 

her children on the railway track. Bindu 

committed suicide due to dowry 

harassment. 
 

 12.  PW-4 is Inda Devi, real sister of 

the deceased Bindu has stated that her 

sister was married with Rakesh Yadav. 

The accused persons were harassing her 

and the deceased had informed her on 

25.02.2009 at 07:00 PM by telephone that 

her in-laws used to beat her. She informed 

her father for the same and on the next 

day, the dead bodies of Bindu and her two 

children were found on the railway track. 

She committed suicide because of 

harassment by the accused persons. 
 

 13.  PW-5 is SI Chandrakanti has 

investigated the case and has stated that 

he recorded statements of the witnesses, 

prepared the site plan of the place of 

occurrence Exhibit Ka-2, and filed charge 

sheet which is Exhibit Ka-3. She also 

recorded the statements of other accused 

persons and the witnesses of inquest. She 

filed charge sheet also against accused 

persons which is Exhibit Ka-4. She has 

also proved other police papers. 
 

 14.  PW-6 is Dr. Ravindra Nath Singh 

who conducted the post-mortem of all the 

three dead bodies. He has stated that on 

26.02.2009, he was deputed at District 

Hospital, Chandauli and he conducted 

postmortem of the three dead bodies. On the 

body of deceased Preeti following ante-

mortem injuries were found :- 
 

  1. Lacerated wound on the left 

side of face. 
  2. Abrasion 4x3 cm on the front 

of both knees. 
  3. Lacerated wound 6x3 cm 

above 5 cm from the right hand wrist. 
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  4. Lacerated wound 10x4 cm on 

the scalp, 8 cm above the left ear with 

swelling around left eye. 
  Internal Examination  
  The fronto-peraital bone of 

scalp was found broken, brain and brain 

membranes were lacerated, both kidneys, 

pleura, peritoneum and both lungs were 

found pale. According to Doctor, death 

occurred due to shock and brain 

hemorrhage as a result of ante-mortem 

head injuries caused in accident within 12 

to 24 hours. He has proved postmortem 

report as Ext. Ka-5.  
 

 15.  On the same day postmortem of 

the dead body of Bindu alias Indu was 

conducted by the witness and following 

injuries were found :- 
 

  1. Cranial conty was open was 

open and empty, frontal bone was 

lacerated, both eye ball was absent. 
  2. Lacerated wound 5x3 cm in 

size on face. 
  3. Lacerated wound 2x2 cm on 

right ear. 
  4&5. On the right side of chest 

two contusions of 10x4 and 9x5 cm were 

found.  
  6. Contusion 5x2 cm on right 

cheek. 
  7. Loosening of upper teeth. 
  8. Contusion in the area of 

60x20 cm on right side of back, on 

stomach, right side of hip, on the back 

side of right thigh, all connected with 

each other. 
  9. Contusion 10x4 cm on the 

right thigh and the bone was broken. 
  10. Contusion 10x4 cm on left 

hand. 
  11 to 14. Multiple contusion and 

abrasion on body, mandible fractured, 

femur fractured.  

  Internal Examination  
  Frontal bone of scalp and skull 

found crushed and fractured. Both eye 

ball found absent. Contusion found on the 

right side of abdomen in the area of about 

10x4 cm. Brain and brain membranes, 

base of skull were fractured, both kidneys, 

pleura, peritoneum and both lungs were 

found pale. According to Doctor, death 

occurred due to shock and brain 

hemorrhage as a result of anti mortem 

head injuries caused in accident within 12 

to 24 hours. He has proved postmortem 

report as Ext. Ka-6.  
 

 16.  On the same day, postmortem of 

dead body of Ravi was conducted and 

following injuries were found :- 
 

  1. Whole of the skull including 

mandible amputated and missing. 
  2.Whole of neck lacerated and 

crushed.  
  3. Upper limb amputated 

through shoulder. 
  4. Lower limb amputated 

through 10 cm below the knee joint. 
  5. Lacerated wound found on 

the right leg 15x10 cm 5 cm below knee, 

fracture was found. 
  6. Laceration on waist 10x3 cm 

on the left side. 
  7. Multiple small contusion and 

abrasion on whole body. 
  Internal examination  
  Scalp and skull, membranes, 

brain and base of skull was damaged as 

per injury mentioned above. Both kidneys, 

pleura, peritoneum, pancreas, spleen and 

both lungs were found pale. According to 

Doctor, death occurred due to 

instantaneous anti mortem injuries at 

neck, vessels and spinal cord caused in 

accident within 12 to 24 hours. He has 

proved postmortem report as Ext. Ka-7.  
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 17.  PW-6 Dr Ravindra Nath Singh 

who conducted postmortem has stated 

that the postmortem of the three dead 

bodies was done by him in between 3.40 

PM to 5 PM and the bodies were brought 

by GRP, Mughalsarai. Deceased Bindu 

Devi was aged about 35 years, Preeti of 

14 years and Ravi was about 12 years old. 

Rigor Mortise was present in all the three 

dead bodies which was indicative of fact 

that death must have occurred more than 

12 hours before and all the injuries found 

on the dead bodies must have come in a 

train accident simultaneously and in one 

go. Semi digested food was found which 

indicates that they must have taken meals 

2 ½ to 3 hours prior to death. 
 

 18.  From the reading of the 

postmortem report, nature of injuries 

found on the dead bodies and statement of 

doctor, it is clear that all the three 

sustained injuries and died due to injuries 

which must have been caused by a 

running train, may be accident or 

otherwise. This is further supported by the 

inquest reports of dead bodies Ext. Ka-10, 

Ka-11 and Ka-12, prepared on 26.2.2009 

from 9.20 AM to 12.30 PM before five 

witnesses and all the witnesses and the 

officer who prepared inquest report were 

of the view that the deceased persons 

must have died being hit by train. 
 

 19.  The prosecution version is that 

deceased Bindu was being harassed and 

treated with cruelty by accused persons as 

they were demanding one lac rupees for 

repayment of loan taken by her father in 

law and on the date of incident she was 

expelled from her matrimonial house after 

beating by accused persons along with 

children and provoked by same she 

committed suicide with her two children. 

On the other hand, the defence has put a 

case of denial and has put forward a case 

of accident alleging that Bindu and her 

children had gone to her parents on 

Shivratri festival and while coming back 

they got trapped as crossing gate was 

closed and the accident took place by a 

train resulting in their unfortunate death. 

It has been also argued that the deceased 

with her husband and children were living 

separately from other accused and the 

family was leading a good and happy 

family life. Therefore, the issue which 

was to be determined was whether it was 

a case of accident or the deceased persons 

committed suicide and if they committed 

suicide, whether it has been proved by 

prosecution that the accused persons 

provoked and abetted them to commit 

suicide. 
 

 20.  Section 306 incorporates the 

offence of abetment of suicide and the 

main ingredients of the offence is the 

suicidal death and abetment thereof. The 

suicide is an intentional killing of oneself. 

Section113-A of the Evidence Act 

provides presumption as to abetment of 

suicide by a married woman as below :- 
 

  "Abetment of suicide by a 

married woman: When the question is 

whether the commission of suicide by a 

woman had been abetted by her husband 

or any relative of her husband and it is 

shown that she had committed suicide 

within a period of seven years from the 

date of her marriage and that her 

husband or such relative of her husband 

had subjected her to cruelty, the Court 

may presume, having regard to all the 

other circumstances of the case, that such 

suicide had been abetted by her husband 

or by such relative of her husband.  
  Explanation- For the purpose 

of this section, "cruelty" shall have the 
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same meaning as in section 498-A of the 

Indian Penal Code (45 of 1860)."  
 

 21.  Explanation to section 498-A 

IPC defines cruelty caused on wife by 

husband or his relatives as follows :- 
 

  "(a) any willful conduct which is 

of such a nature as is likely to drive the 

woman to commit suicide or to cause 

grave injury or danger to life, limb or 

health (whether mental or physical) of the 

woman; or  
  (b) harassment of the woman 

where such harassment is with a view to 

coercing her or any person related to her 

to meet any unlawful demand for any 

property or valuable security or is on 

account of failure by her or any person 

related to her to meet such demand."  
 

 22.  It is pertinent to mention that at 

the time of death Bindu was aged about 

35 years and her daughter was about 14 

years in age and son was of 12 years in 

age. Thus, Bindu must have died nearly 

15 years of her marriage and as such no 

presumption will be available under 

section 113-A of the Evidence Act and 

the prosecution is required to establish the 

facts constituting abetment in addition to 

the fact of commission of suicide by three 

deceased persons. 
 

 23.  In Ghulam Mustafa vs State of 

Uttarakhand, AIR 2015 SC 3101, the 

Court held that a casual remark or 

something said in a routine way or in 

usual conversation should not be 

construed or misunderstood to mean 

'abetment.' A conviction on mere 

allegation of harassment without any 

positive action in proximity to the time of 

occurrence on the part of accused that led 

a person to commit suicide is not 

sustainable under section 306 IPC. Again, 

in Gurucharan vs State of Punjab, AIR 

2017 SC 74, it has been held that to 

constitute the offence under section 306 

IPC, there should be a live link between 

abetment and suicide and the intention 

and involvement of the accused to aid or 

instigate the commission of suicide is 

imperative. So far as the grievance of 

dowry demand and consequential 

harassment is concerned, it should not be 

general in nature and there should be 

some specific incident and should have 

provocative capability to drive the 

deceased to such distressed state, mental 

and physical that she could elect to end 

her life. 
 

 24.  In Nachhatter Singh vs State of 

Punjab, (2011) II Cri. LJ 2292 (SC), the 

court remarked that in case of abetment of 

suicide by married woman, the cruelty 

and harassment meted out must be of 

nature to drive a person of common 

prudence to commit suicide. Every 

quarrel between husband and wife which 

results in suicide cannot be taken to 

abetment by husband. For abetment, 

standard of reasonable or practical woman 

as compared to headstrong and over 

sensitive one is to be applied. In Mangat 

Ram vs State of Haryana, AIR 2014 SC 

1782, it was laid down that a woman can 

commit suicide for various reasons, such 

as, depression, financial difficulties, 

disappointment in love, tired of domestic 

worries, acute or chronic ailments and so 

on and need not be due to abetment. 

Therefore, reasoning that no prudent 

woman will commit suicide unless 

abetted by someone is perverse and not 

sustainable under law. In Ghulam 

Mustafa vs State of Uttarakhand, AIR 

2015 SC 3101, the Court held that a 

casual remark or something said in a 
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routine way or in usual conversation should 

not be construed or misunderstood to mean 

'abetment.' A conviction on mere allegation 

of harassment without any positive action in 

proximity to the time of occurrence on the 

part of accused that led a person to commit 

suicide is not sustainable under section 306 

IPC. Again, in Gurucharan vs State of 

Punjab, AIR 2017 SC 74, it has been held 

that to constitute the offence under section 

306 IPC, there should be a live link between 

abetment and suicide and the intention and 

involvement of the accused to aid or 

instigate the commission of suicide is 

imperative. So far as the grievance of dowry 

demand and consequential harassment is 

concerned, it should not be general in 

nature and there should be some specific 

incident and should have provocative 

capability to drive the deceased to such 

distressed state, mental and physical that 

she could elect to end her life. 
 

 25.  Though, Gurucharan vs State of 

Punjab (supra) was a case based on dowry 

harassment, the last four lines mentioned in 

bold letters are still relevant and they require 

specific incident, and not general allegations, 

having provocative capability to drive the 

deceased to such distressed state, mental and 

physical that she could elect to end her life. 

Routine behaviour, remark or quarrel by 

husband in matrimonial life in a drunken state 

cannot be taken to be sufficient to the extent to 

constitute abetment unless something extra-

ordinary, more than normal wear and tear of 

married life, is shown on or just before the 

date of incident. The burden of proving close 

link, in proximity of time between abetment 

and suicide, heavily lies on prosecution and 

the prosecution has utterly failed in 

discharging this burden. 
 

 26.  Now coming to the facts of this 

case. Three fact witnesses have been 

examined by the prosecution. PW-2 is the 

father and informant and from his 

statement in examination-in-chief, it 

appears that he has stated that when he 

went to his daughter Bindu on 22.2.2009, 

she told about cruelty and harassment by 

accused persons on account of demand of 

one lac rupees for repayment of debt and 

she was so disturb that she wanted to 

commit suicide. He also stated that he got 

a report scribed and lodged FIR. When he 

was put to cross-examination, he 

disowned his FIR and said that he did not 

lodge any such FIR nor he signed over it 

and he does not know who wrote the same 

and who delivered it to police. He has 

also stated that her married life was happy 

and there was no complaint from either 

side. 
 

 27.  There is one more aspect in 

relation to PW-2 which has not been 

considered by the learned trial court. 

From the perusal of the statement of PW-

2 it appears that his cross-examination 

was not completed and the same was 

continued on 29.9.2016 and the case was 

fixed for remaining cross-examination on 

4.11.2016, 7.11.2016, 7.12.2016, 

2.2.2017, 18.3.2017, 15.5.2017, 

29.6.2017, 17.8.2017, 28.9.2017, 

15.11.2017, 28.11.2017, 12.12.2017 and 

3.1.2018, but the prosecution did not 

produce PW-2 for cross-examination 

during trial, although, other prosecution 

witnesses were examined. This resulted in 

the denial of the valuable right of the 

accused to cross-examine the witness. It 

has been nowhere mentioned in the order-

sheet that the witness was not produced as 

he was not traceable or had died. It has 

also not been shown that the opportunity 

of cross-examination was closed by the 

court by a specific order to that effect. 

Moreover, he has himself disowned the 
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FIR and statement of such witness cannot 

become basis for conviction and if at all 

such statement could be used, the same 

may be for the support of other evidence. 
 

 28.  The main object of cross-

examination is to find out the truth and 

detect falsity in the testimony of a 

witness. According to Powell (Law of 

Evidence, 10th Edition, 463) the objects 

of cross-examination are to impeach the 

accuracy, credibility, general value of the 

evidence given in-chief, to shift the facts 

already stated by the witness, to detect 

and expose discrepancies, or to elicit the 

suppressed facts which will support the 

case of the cross-examining party. 

Phipson (On Evidence, 15th Ed., 2000, 

para 11-17) has remarked that 'the object 

of cross-examination is two fold- to 

weaken, qualify, or destroy the case of 

the opponent; and to establish the party's 

own case by means of his opponent 

witness.' 
 

 29.  In Dwarka Das vs State of J&K, 

1979 Cri LJ 550 (J&K), it has been 

observed that the right of cross-

examination is referable not only to 

section 138 of the Evidence Act but is one 

of the principles of natural justice that 

evidence may not be read against a party 

until the same has not been subjected to 

cross-examination, or at least an 

opportunity has not been given for cross-

examination. Section 138 impliedly lays 

down that the statement of a witness 

would be read as evidence against a party 

only when it had been tested on the anvil 

of cross-examination or opportunity was 

afforded for the purpose. The testimony 

of a witness is not a legal evidence unless 

subjected to cross-examination. In Kartar 

Singh vs State of Punjab, (1994) 3 SCC 

569 and Mohd. Hussain vs State 

(Government of NCT of Delhi) (2012) 2 

SCC 584, it has been held that the right of 

cross-examination is included in the right 

of accused in a criminal case, to confront 

the witness against him not only on facts 

but also to discredit the witness by 

showing that his testimony in-chief was 

untrue and biased. Failure to provide an 

opportunity to accused of cross-

examination of prosecution witness 

vitiates the trial. In Sunil Mehta vs State 

of Gujarat, (2013) 9 SCC 209, it has been 

further held that in a criminal case, using 

the testimony of a witness at the trial 

without giving the accused the 

opportunity of cross-examination, is 

tantamount to condemning him unheard. 
 

 30.  The purpose of the above 

discussion is to indicate that the evidence 

of PW-2 cannot form basis for conviction 

as he was not produced for cross-

examination and a very little cross-

examination (ten to fifteen lines) which 

was conducted by the defence, that too 

demolished the credibility of the witness 

as he denied that any written report was 

given and FIR was lodged by him and that 

he did not know who signed over the 

same. Moreover, he stated about the good 

matrimonial life of deceased. It is also 

pertinent to mention that the witness was 

not declared hostile. After that little cross-

examination, he did not turn up nor he 

was further produced for cross-

examination. 
 

 31.  PW-3 Siyaram is brother of PW-

2 and he claims to be present with him 

when they visited to the in-laws of the 

deceased. But the fact that he also 

accompanied the informant does not find 

mention in the statement of PW-2. PW-3 

has stated in his cross-examination that 

Bindu used to come to her parents and 
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used to return to her husband after staying 

a day or two. He has also stated that in his 

knowledge there was no dispute of any 

kind between two sides. Very 

importantly, he has stated that he cannot 

say whether Bindu and two sons died out 

of train accident or they committed 

suicide. He has stated that for the first and 

last time he went to in-laws of Bindu on 

22.2.2009 and nothing was demanded by 

her in-laws, their stay there was very 

cordial and Bindu and her children raised 

no complaints. He says that both the 

children were born in her laws house and 

all the arrangements were made by in-

laws and they were given usual education 

by them and daughter was studying in 

class 9th and son was studying in 

7thclass. Thus, the statement of this 

witness does not prove the prosecution 

version on the point of demand, cruelty 

and harassment or abetment and he is not 

sure whether the deceased persons 

committed suicide. 
 

 32.  PW-4 Inda, sister of deceased, 

has stated that the deceased informed her 

on phone on 25.2.2009 that the accused 

persons are treating her with cruelty and 

have committed maar-peet and she will 

not live there. She informed the same to 

her father. PW-2 has said nothing about 

this information in his statement. In the 

cross-examination, PW-3 Siyaram has 

said it, but he has been contradicted on 

this point with reference to his statement 

recorded by IO in which he has not stated 

that fact. Then, the information, if any, 

was given to the father of deceased and 

not to PW-3. It is also pertinent to 

mention that the witness has admitted that 

the deceased and she, both do not have 

any mobile phone nor prior to incident, 

they ever talked to each other and there 

was mobile connectivity between them. 

Therefore, it is doubtful that the deceased 

talked to her or she further informed to 

her father. She has further stated that the 

deceased and her husband were living 

separately from other accused her brother 

in law and his wife and as such, it is 

highly doubtful how they abetted the 

deceased. 
 

 33.  PW-4 Inda has further stated 

about good and happy married life of 

deceased as after marriage she used to 

happily come to her parents whenever she 

liked and there was no restriction on her. 

Her two children were studying and they 

were happy and healthy. The deceased 

never made any complaints about her 

husband and in-laws. She has stated that 

to go to the parents and on coming back 

to in laws, one has to step over the 

railway track and after crossing the 

railway track, another means of travel is 

to be taken for both sides. She has further 

stated that there was no complaint to 

deceased before the accident. She has 

admitted that because of death of 

deceased and her children, her father and 

family became emotional and angry. 
 

 34.  The statement of PW-5 IO Ms 

Chandrkranti is very relevant who has 

stated that during investigation, she found 

that Munnilal and Dashrath were 

separated a long back and there was no 

dues of one lac rupees and this fact was 

found to be wrong in investigation. She 

has stated that the deceased persons died 

out of train accident while crossing the 

railway track at railway crossing situated 

at Chandouli-Sakaldiha road in the west 

of Majhwar railway station. She has also 

stated that there was no evidence of 

cruelty and harassment by accused 

persons for any demand of one lac rupees. 

She has also stated that witness Siyaram 
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(PW-3) never stated to her about Inda 

Devi informing him on phone that Bindu 

has been expelled by accused persons 

after beating her. Proving Ext. Ka-25, the 

witness has stated that about the accident 

GRP Moghulsarai was having prior 

information and the dead bodies were 

removed from railway track and were 

kept near the railway track in front of 

Police Chowky, Chandouli and from there 

the dead bodies were taken in possession 

and proceeding of inquest was conducted. 

Pw-5 has also stated that none of the 

witnesses examined by her stated that the 

deceased persons committed suicide by 

jumping over the track. She has also 

stated that it came to her knowledge 

during investigation that the deceased and 

her children had gone to her parents 2 to 4 

days before prior to accident. It is notable 

that it has been specific case of defence 

that the deceased and her children had 

gone to her parents on the occasion of 

Maha Shivratri and while returning when 

trying to cross railway track at the railway 

crossing they were hit by train and died in 

accident. The statement of IO supports the 

defence version and it cannot be ignored 

nor it can be said that the IO has given 

false statement for which she had no 

reason. The learned trial court appears to 

have adopted a very casual approach in 

rejecting the statement of IO. If her 

statement was suffering from infirmity, 

the benefit in such circumstances should 

have been given to the accused persons. 
 

 35.  The two witnesses who have 

been examined by the defence DW-1 

Dharmraj Yadav and DW-2 Indrpal Singh 

Yadav have stated that the deceased and 

her children had gone to her parents on 

Maha Shivratri and while coming back 

they sustained injuries by train accident 

when they were crossing the railway 

track. They have also stated that married 

life of the deceased was good and cruelty 

and harassment on her was never heard. 

Both these witnesses come in relation of 

Bindu from her maternal side and they 

have stated that accused Akhand and 

Sheela got separated and Bindu and her 

husband used to live with Munnilal. The 

children of deceased were studying in the 

Junior High School, Mathela and the 

deceased had full liberty to go to her 

parents whenever she wished. There was 

no complaint of any harassment. When all 

the three died in accident, her father 

lodged case out of anger and emotions. A 

similar statement has been given by PW-4 

Inda Devi. 
 

 36.  In Anil Sharma Vs. State of 

Jharkhand, (2004) 5 SCC 679, it has 

been held that an accused can examine 

himself u/s 315 CrPC as a defence 

witness and equal treatment should be 

given to the evidence of prosecution and 

defence. Standard and parameter for 

evaluation of evidence is the same 

whether it is a prosecution witness or 

defence witness. Unfortunately, the 

learned trial court has applied different 

yardstick for evaluation of defence 

witness and has discarded their testimony 

on the ground that they have good 

relations with accused persons and have 

been brought by accused side to give 

evidence. If this was a good ground for 

rejecting their testimony, the prosecution 

witnesses are closely related with 

complainant as he is father of the 

deceased and PW-3 and PW-4 are his 

brother and daughter. Moreover, the 

defence witnesses are also relatives of the 

complainant and as such their testimony 

assumes greater weight, more so when the 

prosecution witnesses also have stated in 

such way that there appears to be greater 
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possibility of deceased dying out of 

accident. 
 

 37.  There is one more perspective on 

the basis of which a conclusion of death 

by accident finds support. The age of the 

daughter at the time of incident was about 

14 years. PW-1 has stated that the 

daughter was born after 6-7 years of 

marriage. PW-2 has stated that after 3-4 

years of marriage, her GAUNA (a 

matrimonial ceremony when the girl for 

the first time goes to her in-laws) took 

place. DW-1 and DW-2 have also stated 

that both were married 20-25 years 

before. In every case the marriage must 

have taken place 20 years ago. Therefore, 

it is not a case of suicide by a young 

bride. After 20 years of marriage where 

the matrimonial life of deceased was good 

and happy as two children were born to 

her, and she had enough freedom and 

could go to her parents alone and come 

back, a freedom which is not much seen 

in village life, more particularly when 

prosecution has alleged harassment. 

When the life of deceased was enough 

settled, it does not suit to reasoning that 

she could have been in any way abetted to 

commit suicide. There is no allegation 

that the children were also put to cruelty 

or they were also beaten before the 

incident. They were studying and were 

leading happy and healthy life. In such 

case there was no occasion for them to 

commit suicide. They were aged about 14 

and 12 years and in their age, children 

attain sufficient understanding and it 

cannot be reasonably believed that they 

could get prepared to commit suicide 

merely on saying of their mother. On the 

contrary, they could check their mother 

from committing suicide. This is also 

indicative of an unfortunate accident in 

which they all lost their lives. 

 38.  There is no principle of law that 

wherever wife commits suicide, the 

husband will bear the responsibility and 

will be held liable. Where marriage of 

both has passed about 15-20 years, two 

children were born and both studying in 

school in a usual way and the family is 

leading happy life, general allegation of 

harassment cannot be sufficient to hold 

the accused persons guilty for the offence 

of abetment of suicide. It has not been 

stated by the prosecution witnesses that 

any demand was made by the accused 

persons before them or from them. No 

witness has been examined to show 

cruelty and harassment with the deceased 

before the incident or abetment in 

proximity of time for committing suicide. 

Postmortem report shows that semi-

digested food was found and that 

indicates that deceased have taken meals 

and it also falsifies that she was not given 

food on account of cruelty for 

pressurizing the demand. The trial court is 

required to look into all the circumstances 

of the case and to attract the offence under 

section 306 IPC, the alleged cruelty, 

instigation or encouragement by accused 

should not only be proved by prosecution 

but also be of such nature which leaves no 

option to the deceased except to commit 

suicide. From the evidence on record and 

attending circumstances as well as 

postmortem report of dead bodies, a 

possibility of deceased loosing life due to 

accident appears to be more probable in 

comparison to their committing suicide. 

There is no evidence led by prosecution 

that there was abetment of such grave 

nature which was likely to drive them to 

commit suicide in group. The witnesses of 

prosecution also do not disclose any 

serious fact creating a panic situation for 

all to commit suicide. The prosecution 

evidence if considered in totality, makes 
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out a case of accident rather than a 

suicide. 
 

 39.  On the basis of above discussion, I 

find that the conviction and sentence 

recorded by the learned trial court suffers 

from perversity and the impugned judgment 

is not sustainable under law. 
 

 40.  Therefore, all the three appeals 

are allowed and the impugned judgment 

and order dated 07.09.2018, passed by 

learned District & Sessions Judge, 

Chandauli, in Sessions Trial No. 178 of 

2012 (State vs. Rakesh Yadav), arising 

out of Case Crime No. 44 of 2009, under 

Section 306/34 IPC, Police Station 

Baluwa, District Chandauli, whereby the 

appellants have been convicted and 

sentenced under Sections 306/34 IPC is 

set aside and appellants Rakesh Yadav, 

Akhand Yadav and Sheela Devi are 

consequently acquitted. 
 

 41.  Appellants Rakesh Yadav, 

Akhand Yadav and Sheela Devi be set 

at liberty forthwith. 
 

 42.  Office is directed to transmit 

back the lower court record along with a 

copy of this judgment for information and 

necessary compliance. 
---------- 

(2019)10ILR A 2175 

 

APPELLATE JURISDICTION 
CRIMINAL SIDE 

DATED: ALLAHABAD 31.07.2019 
 

BEFORE 
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Criminal (Capital) Appeal No. 205 of 2018 
connected with 

Capital Cases No. 206 of 2018 

connected with 
Capital Cases No. 207 of 2018 

 
Sarfaraz Ali & Anr.                  ...Appellants 

Versus 
State of U.P.                     ...Opposite Party 
 

Counsel for the Appellants: 
Sri Nazrul Islam Jafri, Sri Dileep Kumar, 
Sri Sadaful Islam Jafri, Sri V.P. Srivastava, 
Sri V.M. Zaidi. 
 
Counsel for the Opposite Party: 
G.A., Sri Ajay Kumar Pandey, Sri Sudhir 

Kumar Agarwal, Sri Satish Trivedi. 
 
A. Section 302 read with Section 149 

I.P.C. — Appeal against conviction. 
 
Death penalty can be awarded only rarest of 

rare cases when collective conscious of the 
community is shocked it will be expected the 
holders of the judicial power center to inflict 

death penalty in respect of person their 
opinion as per regards the desirability or 
otherwise retaining death penalty. In the facts 

and circumstances of the present case, it is 
not possible to come to the conclusion that the 
present case would fall within the category of 
rarest of rare one. (Para 131) 

 
In this case the offence of murder is not a 
gruesome manner that it would not require 

imposition of death penalty. Therefore, it adequate 
that ends of justice would be met if the 
punishment under Section 302/149 IPC is reduced 

to that of life imprisonment. (Para 133) 
 

Appeal partly allowed (E-2) 

Case Law Referred: -  
 
1. Farooq @ Karattaa Farooq & ors Vs St. Of 

Kerala (2002) 4 SCC 697. 
 

(Delivered by Hon’ble Dinesh Kumar 

Singh-I, J.) 
 

 1.  Heard Sri V.P. Srivastava, learned 

Sr. Advocate & Sri V.M. Zaidi, learned 

Sr. Advocate assisted by Sri Dileep 
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Kumar and Sri N.I. Jafri, learned counsel 

for the appellants, Sri Satish Trivedi, 

learned Sr. Advocate assisted by Sri Ajay 

Kumar Pandey, Sri Sudhir Kumar 

Agarwal, learned counsel for the 

complainant and Sri S.K. Pal, learned 

Government Advocate assisted by Sri J.P. 

Tripathi, learned A.G.A. for the State. 

 
 2.  This Criminal (Capital) Appeal 

No. 205 of 2018 (reference no. 8 of 2018) 

has been preferred against the judgment 

and order dated 20.11.2018 preferred by 

accused appellants, Sarfaraz Ali, Md. 

Sahid, Sadiq and Rashid against the 

judgement and order dated 20.11.2018 

passed in S.T. No. 957 of 2010 and in 

connected S.T. No. 9 of 2011. 
 
 3.  Criminal Appeal No. 206 of 2018 

has been preferred by accused, Arshad 

against the same judgement passed in S.T. 

No.9 of 2011. 
 
 4.  Criminal Appeal No. 207 of 2018 

has been preferred by accused appellants, 

Farukh and Mumtaj against the same 

judgment in S.T. No. 9 of 2011. 
 
 5.  In the said combined judgement 

of S.T. No. 957 of 2010 and S.T. No. 9 of 

2011, the trial court has convicted the 

appellants Sarfaraz Ali, Md. Sahid, Sadiq, 

Arshad, Rashid, Farukh and Mumtaj 

under Section 302 read with Section 149 

I.P.C. and sentenced with death penalty 

directing them to be hanged till death and 

fine of Rs. 1,000/- each and in default of 

payment of fine, one year additional R.I.; 

under Section 148 I.P.C., all of them have 

been sentenced with three years R.I. and 

fine of Rs. 1,000/- and in default of 

payment of fine, six months additional 

S.I. each; under Section 452 I.P.C., all of 

them have been sentenced with three 

years' R.I. and fine of Rs. 1,000/- and in 

default of payment of fine, six months S.I. 

each; under Section 307 I.P.C. read with 

Section 149 I.P.C., they have been 

awarded life imprisonment. Accused 

appellants, Sarfaraz Ali and Md. Sahid 

have been further convicted and 

sentenced with three years R.I. and find of 

Rs. 1,000/- under Section 25 of Arms Act 

in S.T. No. 958 of 2010 and S.T. No. 959 

of 2010 respectively in the same 

judgment. 
 
 6.  The trial court has passed 

combined judgment in S.T. No. 957 of 

2010 along with S.T. No. 9 of 2011, S.T. 

No. 958 of 2010 and S.T. No. 959 of 2010 

on 20.11.2018. 
 
 7.  Since all the appeals mentioned 

above arise out of the same common 

judgment, in the interest of justice, all the 

three appeals are being disposed of jointly 

by us. 
 
 8.  The prosecution case as disclosed 

in the F.I.R. is that the brothers of 

informant i.e. Naseem and Khalil (P.W.3) 

had had a quarrel about seven to eight 

days prior to the present occurrence with 

Sadiq S/o Iqbal of the same village which 

was got settled due to intervention of the 

villagers but Sadiq had given a threat that 

he would see them. Due to the said 

animosity on 27.2.2010 at about 2:00 

p.m., Sadiq (A-1), his brother, Sahid (A-

2) and others of his family i.e. Arshad (A-

3) S/o farzullah, Rashid (A-4) S/o Isfaq, 

Sarfaraz (A-5) S/o Shaukat, Farukh (A-6) 

S/o Islam, Mumtaj (A-7) S/o Ismail, all 

residents of village, Harsauli came there, 

out of whom, Sadiq was armed with 

country-made gun and rest of them were 

armed with country-made pistols, at the 

house of informant and Sadiq abusingly 
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uttered 'sale naseem tujhe dekhna hai' and 

entered into the informant's house and 

started making fire with an intention to 

kill in which his brother, Naseem, Khalil, 

Raiyyan and his nephew, Sakir received 

fire arm injury. Informant was also fired 

upon but he saved his life by fleeing from 

there and concealing himself. These 

accused believing that all the brothers of 

the informant and his nephew had died, 

went away from there. This occurrence 

was witnessed by Ilias S/o Yaqoob R/o 

Makhyali who was informant's guest and 

ladies of the house i.e. Vakeela, Shabnam 

and Nerbun. The informant had taken 

brother, Naseem to government hospital, 

Muzaffarnagar where he was declared 

dead while the other brother, Khalil was 

fighting for his life. The medical 

examination was also conducted of 

injured, Raiyyan and Sakir. Due to this 

indiscriminate firing made by the accused, 

terror had gripped the village and the 

villagers had closed their doors and 

children and ladies were running here and 

there. No one could summon up courage 

to stop the accused from assaulting and, 

thereafter, the assailants fled away firing. 
 
 9.  P.W.4, Constable Sahab Singh 

has stated in examination-in-chief that on 

the said written report, Exhibit Ka-1 being 

given at P.S., Shahpur on 25.02.2010 at 

16:30 hours (4:30 p.m.), a Case Crime 

No. 163 of 2010 under Sections 147, 148, 

149, 452, 307, 302 I.P.C. and under 

Section 7 of Criminal Law Amendment 

Act was registered against accused No.1, 

Sadiq, accused no.2, Sahid S/o Iqbal, 

accused no.3, Arshad S/o Farqula, 

accused no.4, Rashid S/o Ishfaq, accused 

no.5, Sarfaraz S/o Shaukat, accused no. 6, 

Farukh S/o Islam, accused no. 7, Mumtaj 

S/o Ismail all residents of village, 

Harsauli, P.S. Shahpur, District 

Muzaffarnagar by Constable Sahab Singh 

(P.W.4) who prepared chik F.I.R., Exhibit 

Ka-2 and made entry of this case in G.D., 

Exhibit Ka-3 at report no. 33 at 16:30 

hours on 25.02.2010. 
 
 10.  Sahab Singh (P.W.4) was provided 

recovery memo by the then S.H.O., Pramod 

Panwar, P.W.8 on 27.02.2010 of one 

country-made pistol of 12 bore, one country-

made pistol of 315 bore, two cartridges of 12 

bore and one cartridge of 315 bore which 

were recovered from accused, Sarfaraz Ali 

and Md. Sahid respectively and on the basis 

of the same, he registered Crime No. 165 of 

2010 under Section 25/27 of Arms Act 

against accused, Sarfaraz and Crime No. 166 

of 2010 under Section 25 Arms Act against 

accused Sahid. The chik F.I.R. of this case 

was prepared by him which is Exhibit Ka-4 

and the same is paper no. 4 in file of S.T. No. 

958 of 2010 (State Vs. Sarfaraz). The photo-

copy of the concerned chik report is available 

on the file of S.T. No. 959 of 2010, State Vs. 

Sahid as paper no. 4 which is exactly the 

same as Exhibit Ka-4, which is being 

certified by him and marked as Exhibit Ka-5. 

On the basis of Exhibit Ka-4, he made entry 

in G.D. at report no. 23 at 15:10 hours, 

carbon copy of which is available in the file 

of S.T. No. 958 of 2010 which is paper no. 

9/2 which was prepared by him in his hand-

writing in same process. The said carbon-

copy is proved by him by original G.D. and 

it is marked as Exhibit Ka-6. The photo-copy 

of the concerned G.D. is filed in file of S.T. 

No. 959 of 2010 which is paper no. 8/2, 

which this witness has certified to be the 

exact carbon-copy of original G.D. and has 

been marked as Exhibit Ka-7. 

 
 11.  P.W.8, Inspector Pramod 

Panwar has stated in examination-in-chief 

that the investigation of this case was 

assigned to him on 25.2.2010. On the said 
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date, he had written parcha no. 1 in which 

after copying the chik F.I.R. and G.D., 

recorded the statements of Constable 

Sahab Singh and Md. Irfan S/o 

Shamshuddin. He inspected the place of 

incident and prepared the site-plan, 

recovered one empty cartridge of 12 bore, 

one empty cartridge of 315 bore and took 

plain and blood stained soil and prepared 

its recovery memo. The site-plan is 

Exhibit Ka-19. The recovery memo of 

plain and blood stained soil was paper no. 

8/1 in the file which was got prepared by 

S.I., Sri Bagesh Kumar Sharma at the spot 

at his dictation which was signed by 

P.W.8 and S.I. Bagesh Kumar himself and 

had already been marked as Exhibit Ka-

12. Similarly paper no. 8/2, Fard in 

respect of recovery of one empty cartridge 

of 12 bore and one empty cartridge of 315 

bore connected with Crime No. 163 of 

2010 were prepared at the scene of 

occurrence at his dictation by S.I., Bagesh 

Kumar Sharma which is already marked 

as Exhibit Ka-14. One sealed bundle was 

presented in court pertaining to Crime No. 

163 of 2010 which was opened with the 

permission of Court and out of it, one live 

cartridge of 12 bore was taken out from 

one panni which had mark on it as L.G.1 

etc. dated 21.07.2010. On the bundle 

which was a white cloth, was marked as 

material exhibit-1 and the white panni 

was marked as Material Exhibit-2; live 

cartridge of 12 bore was marked as 

material Exhibit-3 and three other empty 

cartridges of 12 bore were marked as T-1, 

T-2 and were material Exhibits 4 and 5 

respectively. There was another empty 

cartridge of 12 bore which was marked as 

E.C.-1 and it was marked as material 

Exhibit-6. From out of the white panni, 

one live cartridge of 315 bore bearing on 

it L.C.2 was taken out and was marked as 

material Exhibit-7. Further from the said 

panni, three blank cartridges of 315 bore 

were taken out which had mark on it as 

T.C.-3 and T.C.-4 etc. which were marked 

as material exhibits 8 and 9 respectively. 

The third empty cartridge of 315 bore was 

having written on it E.C.-2 and was 

marked as material Exhibit-10. From the 

white panni, one envelope of grey color 

was taken out on which pallets, P-1 was 

written, the envelope was marked as 

material Exhibit-1 and from out of the 

said envelope, one pudia of white paper 

was taken out which contained one small 

Pellet and date 21.07.2010 was written 

thereon; this paper was marked as 

material Exhibit-12 and the Pellet taken 

out of it was marked as material Exhibit-

13. One grey colored envelope, on which 

white paper was pasted and deceased 

Naseem S/o Shamshuddin and others was 

written on it and one Pellet, which was 

sent after being sealed, was taken out and 

seal was also taken out and were marked 

as material Exhibits 14 and 15. 
 
 12.  On 26.02.2010, he received post-

mortem report of deceased, Naseem 

which was recorded in C.D. on 27.2.2010. 

On getting information from informer, 

accused Sarfaraz and Md. Sahid were 

arrested from their houses. From Sarfaraz, 

one country-made gun of 12 bore and one 

live cartridge of 12 bore were recovered 

and from Sahid, one country-made pistol 

of 315 bore and one live cartridge of 315 

bore were recovered. The said articles 

were sealed on the spot and its fard was 

dictated by him to S.I. Anek Singh and 

was signed by companion police officials 

and accused Sarfaraz and Md. Sahid and 

one copy of it was given to each accused. 

The original fard is kept on file of 

Sarfaraz under Section 25/27 of Arms 

Act, P.S. Shahpur which is paper no. 5 

and it was stated by this witness that the 
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same was prepared at the time when 

country-made pistol and gun were 

recovered from both the accused, Sarfaraz 

and Sahid and the same is marked as 

Exhibit Ka-20. Further this witness has 

stated that out of it, one sealed bundle 

bearing material Exhibit-1, one country-

made pistol and one 315 bore pistol were 

taken out which were marked as material 

Exhibits 14 and 15 respectively. Both 

were found in running condition. The 

statement of the accused were taken. On 

28.2.2010, statement of injured, Raiyyan, 

Shaqib, witness Ilias, Smt. Vakeela, Smt. 

Shabnam, Smt. Jaitun were recorded who 

stated themselves to be eye-witnesses of 

the occurrence and supported the 

prosecution version as mentioned in F.I.R. 

On 17.03.2010, warrant under Section 82 

Cr.P.C. was obtained against accused, 

Farukh, Arshad, Mumtaj, Rashid and 

Sadiq from court which were executed on 

24.3.2010. The original inquest report and 

post-mortem were copied in C.D. in 

which it was recorded that Naseem had 

died by bullet injury as per doctor's 

version. The statement of witness of 

inquest report were also recorded which 

included Yaseen and Naseebuddin, 

Shabbir, Mehar Hasan, Subhrati. On 

13.4.2010, he sent the case property, for 

being tested to F.S.L., Agra through 

Constable Surendra. On 21.4.2010, he 

recorded statement of witnesses, Tahir 

and Shaukeen who were witnesses of 

recovery of two country made pistols and 

also of recovery of plain and blood 

stained soil. On 11.5.2010, after getting 

sufficient evidence against accused, 

Sarfaraz and Sahid, charge-sheet was 

submitted which is Exhibit Ka-21. On 

11.5.2010, accused, Rashid and Arshad 

surrendered before the court of C.J.M. On 

18.10.2010, the statements of these two 

accused were recorded in jail with the 

permission of court. On 28.5.2010, the 

bail application was heard of accused, 

Sadiq, Mumtaj and Farukh in compliance 

with High Court's order and on 10.6.2010, 

their bail applications were rejected and 

they were sent to jail. On 14.6.2010, their 

statements were taken in jail. On 

21.6.2010, all the three aforesaid accused 

were taken on Police Custody Remand 

(P.C.R.). On 6.7.2010, charge-sheet was 

submitted against accused, Sadiq, Arshad, 

Rashid, Farukh and Mumtaj which is 

Exhibit Ka-23. 
 
 13.  Further this witness has stated 

that other sealed bundle was opened before 

court on which Vidhi Vigyan Prayogshala 

was written relating to Crime No. 163 of 

2010 and out of it, one pant of black color, 

one banyan white, one cloth of brown 

color and two sealed bundles were taken 

out and were marked as material Exhibits 

16, 17, 18 and 19 and this witness stated 

that these were the same clothes which 

deceased, Naseem was wearing at the time 

of occurrence. The two containers were 

wrapped in cloth which was marked as 

Material Exhibits 20 and 21. From out of 

the said container, cement, mitti and tickli 

were marked as material Exhibit-22 while 

from other containers, blood stained soil 

and ordinary soil was taken out and the 

bundle was marked as material Exhibit-23 

and container was marked as material 

Exhibit-24. The blood stained soil was 

marked as material Exhibit-25. From out 

of the bundle, material Exhibit-1, the 

country-made pistol of 315 bore and live 

cartridge of 12 bore, which were recovered 

from accused, Sarfaraz Ali and Md. Sahid, 

were taken out regarding which, the 

accused had stated that by the said 

weapons, both of them had made fire upon 

the deceased, Naseem and others on 

25.2.2010. 
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 14.  On the basis of evidence 

gathered by the prosecution, charge under 

section 148, 452, 302 read with 149 and 

307 read with 149 IPC has been framed 

against the accused-appellants Sarfraz and 

Sahid on 20.5.20111. A separate charge 

has been framed under section 148, 452, 

302/149 and 307/149 IPC against 

accused-appellants Sadiq, Arshad, Rashid 

and Farukh Mumtaj on the same day. On 

the same day two separate charges were 

framed under section 25 Arms Act; one 

against the accused Sarfraz and other 

against accused Sahid, to all the above 

charges, the above-named accused 

pleaded not guilty and claimed to be tried. 
 
 15.  In order to prove its case, Mohd. 

Irfan as PW1, Raiyyan as PW2, Khalil 

Ahmad as PW3, Sahab Singh as PW4, 

S.I. Bagesh Kumar Sharma as PW5, Dr. 

Pradeep Kumar Mittal as PW6, Dr. 

Radheyshaym Verma as PW7, Inspector 

Promod Panwar as PW8 and Dy. 

Inspector Baljor Singh as PW9 have been 

examined. 
 
 16.  The prosecution evidence was 

closed and the statement of the accused 

were recorded under section 313 Cr.P.C, 

in which the entire evidence gathered 

against them has been stated to be false 

and have taken the plea that they have 

been falsely implicated due to the enmity. 

In addition, the accused Sarfraz has stated 

that in respect of the occurrence, which 

happened with him, his father Shaukat 

had lodged a case crime no. 163A of 

20110 under sections 307, 504, 506 IPC, 

in which charge-sheet has been submitted 

against Khalil, Raiyyan and Shakir and 

the case is pending in this very court. He 

had used force against the complainant 

side only in self defence and has filed the 

copy of the FIR of the said case, which is 

Exhibit Kha-1. The accused-appellant 

Sahid has initially stated that he has been 

implicated in the case only because of 

being of the same family. The same 

defence has been taken by the other co-

accused Sadiq. The co-accused Arshad 

has additionally stated that on 24.2.2010 

the daughter of his brother-in-law Smt. 

Shakeela, who was married in village 

Kalyanpur, had died and after hearing the 

said news, he along with his brother 

Musarraf had gone there on 25.2.2010 

from their village Harsauli and had 

reached in village Kalyanpur at 8.00 A.M. 

and remained there till 3.00 P.M. 

Mohammad Farukh has additionally 

stated that he has medical store in the 

village and on the date of the incident, he 

had gone somewhere and was not 

available at medical store. Subsequently, 

he came to know that an occurrence had 

happened near the said medical store with 

Sarfraz son of Shakeel regarding which, 

case crime 163A of 2010 was registered 

under section 307, 504, 506 IPC, in which 

charge-sheet has been submitted against 

Khalil, Raiyyan and Shakir, because of 

this enmity, he has been falsely 

implicated. Accused Mumtaj and Rashid 

both have additionally stated that because 

of them being of the same family, they 

have been falsely implicated. In defence, 

from the side of the accused, Dr. Radhey 

Shyam Verma as DW1, Haqiqat as DW2, 

S.I. Bagesh Kumar Sharma as DW3 and 

Dr. Sukrampal Singh as DW4, have been 

examined. 
 
 17.  On the basis of the above 

evidence, the trial court after having 

considered the same and in the light of the 

arguments made from both the sides, has 

convicted the accused-appellants and 

sentenced them as mentioned above. Now 

we have to see in the light of the 
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argument made in this appeal as to 

whether the said judgment needs to be 

interfered with or should it remain as 

such. 

 
 18.  In order to prove its case, from 

the side of prosecution, in support of the 

prosecution version as mentioned in the 

FIR, the informant Mohd. Irfan has stated 

as PW1, in examination in chief, that the 

occurrence took place on 25.2.2010 at 

2.00 P.M. About 7-8 days prior to this 

occurrence, while playing volley ball, a 

quarrel had taken place between him and 

his brothers Naseem and Khalil on the 

one side and the accused Sadiq on the 

other, in which maar-peet had also taken 

place but after the intervention of some 

respected persons of the village, the 

matter was compromised between the 

parties, but the accused Sadiq had given a 

threat to his brothers that he would see 

them. On 25.02.2010 when PW1 was 

present at his house with his brothers 

namely, Naseem, Khalil, nephew Shakir, 

his mother Wakeela, Bhabi Jaiboon, 

Bhabi Shabnam and Ilyas and he and his 

brother, after coming from the field, were 

taking off fodder to be placed in the 

machine, then all of a sudden, at about 

2.00 P.M. accused Sadiq armed with 

country made gun and others namely, 

Sahid, Arshad, Rashid, Sarfraz, Mumtaj 

and Farukh, all armed with country made 

pistol entered into his house and started 

abusing and uttered "Maro Salo Ko" and 

then all of them started making fire from 

their respective weapons upon the 

complainant side. In this assault, his 

brother Naseem, he himself, Khalil, 

Raiyyan and his nephew Shakir received 

fire arm injuries while he himself fled 

from there and concealed himself to save 

his life. The ladies of his house raised 

alarm and after hearing the sound of pistol 

and guns, a lot of people had assembled 

there coming from different lanes and 

thereafter the accused left the scene of 

occurrence giving threat. Thereafter, with 

the aid of his relative and family 

members, he brought his injured brothers 

to police chawki first by a vehicle and one 

police personnel had taken the injured 

person to the District Hospital, where 

Naseem was declared dead by the doctors 

as soon as he was seen. His other brothers 

namely, Khalil, Raiyyan and nephew 

Shakir were got admitted for being 

medically examined, thereafter, he had 

written report of this case in the hospital 

taking the same he had gone to police 

station Shahpur, where he got the case 

registered. He had identified Exhibit Ka-1 

to be the same report, which he had given 

at the police station. 
 
 19.  After drawing the attention to 

the above statement of this witness, 

learned counsel for the appellants had 

argued that the FIR was ante-timed 

because medical examination of the 

injured persons was conducted between 

15-15 hours-15-30 hours, while the FIR 

had been registered on the same day at 

16.30 hours, which would show that 

medical examinations of the injured, were 

already conducted before lodging the FIR. 

 
 20.  In cross examination, this 

witness has stated that the name of his 

father is Shamsuddin, who is alive. He 

had three wives and from the first wife 

there was no child born. From the second 

wife, Iqbal was born and from the third 

wife, PW1, Raiyyan, Imran, Naseem, 

Saleem and Khalil were born. He cannot 

tell as to how much land is possessed by 

Shahmsuddin. Iqbal, who is son of 

Shamsuddin, was living separate while 

rest of the accused were also living 
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separate. From among the children of his 

mother, Naseem, Khalil and Saleem were 

living at one place while others namely 

Iqbal, Raiyyan, Ifran and Imran were 

living in a house at a distnace leaving in 

between one house. All the brothers 

named above, were married. 

 
 21.  He has further stated that one 

case under section 307, 504, 506 IPC is 

also pending in the same court, in which 

the present case is pending and the 

complainant of the said case is Shaukat 

son of Alauddin. The injured in the said 

case was accused Sharfraz son of 

Shaukat. The son of Sharfraz was also 

caused injuries in the said case, in the said 

case, after investigation, the police had 

submitted charge sheet. He has also stated 

that the accused of the said case were his 

real brothers namely, Naseem, Khalil and 

Raiyyan and one more injured in that case 

was his nephew Shakir son of Raiyyan. 

He has further stated that in the present 

case, his real brother Naseem has been 

murdered while Raiyyan, Khalil and 

Shakir have received injuries but of his 

own, he has further stated that the above-

named case under section 307 IPC was a 

false one as no such occurrence has taken 

place. 
 
 22.  It has also been stated by this 

witness that all the accused shown in this 

case, they all are descendant of Kallu and 

Jagira and that the father of Kalu and 

Jagira was Hatham. It is right to say that 

there is distance of one kms. between the 

residential places of the families of Kallu 

and Jagira and his (PW1) families. 

Further, he has stated that all his brothers 

do agricultural work but he does not know 

as to how much land they possessed and 

the said agricultural land is common, 

however, their food is cooked separately 

but they lived together. The ancestors of 

accused namely Kallu and Jagira were 

real brothers of the ancestors of PW1. 

 
 23.  He has no knowledge as to who 

were playing the volley ball in the field 

and what were their names. His brothers 

Naseem and Khalil had not told him the 

name of those persons, who were playing 

there because he had not asked for the 

same. He had come to know about the 

quarrel on the same day in the evening but 

he had not made any written report nor 

oral at the police Chauki in that regard. 

Rashid son of Raja Din had met him in 

the evening of the incident, who had 

accompanied him to the hospital. He had 

met him in the Government Hospital, 

Muzaffar Nagar. At that time, there were 

many people of the village including 

Intijar son of Islam Uddin, his uncle's son 

Subrati and many others. Imran and Iqbal 

sons of Shamsuddin had also reached the 

hospital and with them one police 

personnel had accompanied them from 

Chawki. All the injured were in the same 

vehicle, which was Maruti 800 and all the 

injured namely, Khalil, Raiyyan and 

Shakir were sitting while Naseem was 

made to lie on his lap. Soon after 5-7 

minutes of the occurrence, lot of blood 

was coming out from the wounds, which 

had made all their clothes wet. Among 

injured, only Naseem was unconscious 

while rest injured were conscious and 

were talking. It has further been stated 

that by the time they reached Muzaffar 

Nagar, they had felt that the Naseem was 

still breathing but when they reached the 

hospital at 3.15 PM, there Naseem was 

declared dead and two persons had taken 

away the dead body of Naseem. Other 

three injured namely Khalil, Raiyyan and 

Shakir were medically examined in front 

of him. 
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 24.  On the date of incident, Farukh 

was present at the said medical store 

where medicines are sold. The said 

medical store is situated in the house of 

Meharban son of Isab Uddin and 

adjoining to this medical store to the 

south of it, is a lane and thereafter is 

situated abadi and thereafter one or two 

lanes and then is situated the main road. 

From the house of accused, the medical 

store of Farukh was situated about 600 

meters away and there was no other 

medical store in that vicinity. 
 
 25.  The main door of his house is 

towards east, which had a shutter, which 

remained closed in the night. His house is 

constructed in the area of about 600 to 

700 sq.yards in which he lives and his 

cattles are also kept there. On 25.2.2010 

there were 5, 7 and 10 buffalos tied in that 

house. Inspection of the place of 

occurrence was made by the Investigating 

Officer in his presence, although he does 

not recollect its date and time. Perhaps, 

the Inspector was Bagish Sharma, whom 

he had shown the place of incident, where 

cartridges were lying and his brother 

Naseem was lying. The places where 

Pellet embedded in the walls, were also 

shown and the place from where the 

accused had run away, after having made 

fire was also shown. The Investigating 

Officer had not got the photography done 

of the said place, where Pellet hits wall. 

After verandah, there is one gallery and 

on both sides of it, there are rooms. The 

ladies of his house live in curtains and 

thereafter of his own he has stated that he 

has three storyed residential house. On the 

third floor of which, ladies live. On the 

date of incident as well as prior to that, 

there was a door installed in the gallery of 

his house, which used to remain open 

during the day but the same remains, 

closed in the night. After the said gallery, 

lies a Sahan, in which cattle are tied. In 

the said veranda, there is no residential 

room and due to shed, cattle are tied in the 

said veranda and there is no other kind of 

construction. For going upto the third 

floor, there is only one passage, which 

goes through stairs. On the third floor, 

there were six rooms, out of which four 

had exit towards north side while rest had 

exit towards west and east sides. There 

was no curtain in those rooms but there 

were doors in them. He had not shown 

those rooms to the Investigating Officer. 

In the stair case, which leads upto the 

third floor from the ground floor, there is 

no door at the ground floor. There is one 

room constructed at the third floor, which 

remains vacant and the same is used only 

when guests come. In his house, after the 

gallery, there is a Sahan in which cattle 

are tied, which place is 'Kachcha'. Gallery 

is cemented and Varanda is also 

cemented. After veranda, there is Sahan 

and upon that 'kharanja' is laid. For 

looking after the cattle, he has not 

engaged any servant. Near the stair case, 

one fodder cutting machine, which is run 

by electricity, is also installed, which is 

used sometimes for the said purposes. All 

these places were shown to the 

Investigating Officer at the time of 

inspection. 
 
 26.  This witness has further stated 

that after the gallery, varandah is about 11 

ft. wide and after the said veranda, there is 

a gallery, which is about 11 ft. long and 

about 9 to 10 ft. wide. Just after the 

gallery, there is a kachcha floor and about 

3-4 ft. to the west of it, there is kharanja. 

All the four persons namely, Khalil, 

Raiyyan, Shakair and Naseem had come 

from the field of Sugarcane. They had 

come in a buggi, which was parked 
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outside the varanda and all the above four 

persons were emptying the buggi. The 

Investigating Officer was shown the said 

place. On the said day, no 

altercation/conversion had happened with 

the accused. He has further stated that 

after the incident of volley ball, 

compromise had taken place. There was 

no social relationship between his family 

and the family of the accused. The 

accused were living about seven meters 

away near Harsauli road. The agricultural 

lands of the informant and the accused 

were adjoining to each other. None of the 

seven accused had met him since the date 

of incident. He cannot tell as to from 

which direction the accused had entered 

the Gher, because at that time, they were 

taking off the 'Gole' for the purposes of 

cutting the fodder. They were cutting the 

said fodder in the machine, which was 

installed beneath the stair case and the 

said machine was being run by hand by 

Khalil and Raiyyan. 
 
 27.  Further, this witness has stated that 

he does not know exactly about Shakir as to 

where he was and what was he doing. When 

he had come after taking water, the accused 

had started the incident and as soon as they 

came and started abusing then Naseem, after 

having seen them, ran towards the stair case. 

With abusing, simultaneously all the accused 

reached near the fodder cutting machine 

armed with pistol while Sadiq had gun, 

which was a licensed one. He had no 

licensed weapon in his house. He has 

knowledge about the bore of the country 

made pistol. Soon after coming, the accused 

started making fires but he could not see 

whether they were making fires after taking 

aim or not. He has seen the country made 

pistol of the accused by which about 14-15 

fires were made and soon after firing, the 

complainant side started fleeing but accused 

chased them. The place where the fodder 

machine was being used, the injured 

Naseem, Khalil, Raiyyan and Shakir had 

received fire arm injuries, which were caused 

to them while they were fleeing. Raiyyan, 

Khailil and Shakir had scaled northern side 

wall and had jumped over the other side of 

the wall to save their lives but he cannot tell 

whether the accused had chased them or not. 

He had not alleged this fact in the report that 

Khalil, Raiyyan and Shakir had run towards 

north after scaling the wall. The Investigating 

Officer has recorded his statement and to him 

he had told that after getting injured by fire, 

the above three persons had fled from there 

after jumping over the northern, wall which 

might have been 4-5 ft. high. At the time 

when this occurrence happened, he (PW1) 

was standing there and thereafter has stated 

of his own that he was in the stair case where 

there were small wall. He cannot tell as to 

whether he had told the Investigating Officer 

about the same nor had he mentioned the 

same in his report. When the fires were being 

made, he did not see as to which injured had 

received fire arm injury at which place 

because he was running away from there to 

save his live and after fleeing, the injured 

Naseem had straightway reached the third 

floor of the house. All the seven accused had 

not gone to the third floor making fires, 

rather none of them had gone there. He has 

further stated that the fire had hit the third 

floor and then again stated that possibly did 

not get hit. He was put a question as to 

whether all the seven accused had reached 

the third floor making fires, to which he 

responded that Sadiq, Sahid, Rashid and 

Sharfraz were going by the stair- case to the 

third floor but none of them could reach. The 

fire was made from the stair case. 
 
 28.  Further, this witness has stated 

that Naseem had received fire arm injury 

on the third floor when he had turned 
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around to see but he could not see as whose 

shot had hit Naseem. He had told the 

Investigating Officer that injury was caused 

on the third floor. He does not known as to 

whether the blood was lying or not at the 

place where machine was installed or at the 

stair case, which led to third floor. 

Subsequently, he had seen blood lying at the 

third floor but had not seen any blood lying 

near fodder cutting machine. All the accused 

had made fires but cannot tell as to what was 

the distance between the injured and the 

accused when the fire was made. The 

accused had halted for about 5-7 minutes 

while the fire was being made and two 

empty cartridges were found. The empty 

cartridges were found near the machine but 

he had not seen them himself. The said 

empty cartridges were of the gun. When the 

Investigating Officer had come, Naseem had 

received gun shot injury on the upper portion 

of his chest while Khalil had received injury 

on his face and hand as well as on chest. 

Shakir had received fire arm injury on his 

forehead while Raiyyan had received injuries 

on the finger of his left hand. Khalil had 

received fire arm injury on his hand and 

chest as well as on his face. Khalil, Raiyyan 

and Shakir were got admitted in Muzaffar 

Nagar hospital from where Shakir and 

Raiyyan were discharged while Khalil was 

admitted. Khalil was referred after 5-7 days 

to some other hospital. He had remained in 

the hospital for about 5 days. Khalil, Raiyyan 

and Shakir, whether they were operated or 

not after having received arm injury, he does 

not know although all the three had been X-

rayed but he does not know its outcome. He 

has further stated that Exhibit Ka-1 was 

written by him in the hospital at 3.30 p.m. on 

the date of incident. 
 
 29.  This witness has further stated 

that Ilias S/o Yakoob R/o Makhiali was 

real brother-in-law (sala) of his deceased 

brother Naseem and further stated on his 

own that the wife of deceased, Naseem 

i.e. Shabnam started living with Rashid 

S/o Raiyyan after the death of Naseem 

meaning thereby that she had contracted 

marriage with him. He was also real 

nephew of deceased, Naseem. 

 
 30.  He had not given information of 

this occurrence to any of his relatives. The 

occurrence had happened at about 2 p.m. 

but he did not make any mention of it to 

anyone nor did he divulge the names of 

the accused, although he went on to say 

that everyone had seen the occurrence and 

he had lodged the report as well by name. 

 
 31.  He has further stated that 

indiscriminate firing was made by the 

accused, no fire arm injury was caused to 

any of the animals which were tied there 

in the 'gher'. The marks of bullets had 

been caused in the walls particularly in 

northern wall where 5 to 7 bullets had hit. 

Such marks were shown by him to the 

I.O. but he does not recollect whether 

empty bullets were lying there or not. He 

had saved his life by concealing himself 

in room at the second floor and had closed 

the doors. There was no lady in the said 

room as the ladies used to live in the 

rooms on the second floor. The doors of 

the rooms were not closed. On the second 

floor there were six rooms constructed out 

of which two were towards east and rest 

were towards south. The accused had only 

made fires upon him although he did not 

utter any word except that Naseem was 

abused by them. The neighbours had 

closed the doors of their houses and none 

of them had come to the spot at the time 

of occurrence and had reached only after 

the occurrence. Further he has stated that 

in respect of Sarfaraz having received 

injuries, he was told after he had lodged 
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the report, by S.O. but he does not 

recollect the exact time when it was told. 

The case in respect of Sarfaraz having 

received injuries was also being contested 

in the same court in which his real 

brothers Khalil, Raiyyan and his nephew, 

Shakir had got themselves bailed out. He 

has no knowledge whether any medical 

board was constituted for medical 

examination of Sarfaraz nor does he has 

knowledge whether Sarfaraz had received 

any treatment at Meerut Medical College 

after having received fire arm injuries. 
 
 32.  He has further stated that on the 

stair-case railing has been installed after 

raising wall of bricks and the said railing 

begins from the side where machine was 

installed. The stair-case was three feet 

wide. When the accused reached on the 

third floor, they were continuously firing 

while chasing Naseem (deceased). 

Accused ascended stair-case while 

making fires. Naseem did not receive any 

injury till he reached the third floor and 

whatever injuries were received by him 

were caused to him only when he reached 

the third floor. Some accused had stayed 

back near the machine but he cannot say 

whether they were making fires or not. In 

his memory, no empty cartridge was 

found on the third floor. How the Naseem 

was found lying i.e. whether with face 

down or face up etc., he cannot tell. 

Accused were continuously making fire 

upon Naseem so that no one could come 

near them. When the accused had left, his 

mother, brothers and various other 

persons had taken Naseem to the ground 

floor in injured condition where he was 

made to lie on a cot. Naseem was not 

speaking anything; his clothes were 

smeared with blood. When Naseem was 

lying on the cot, the remaining injured, 

Khalil, Raiyyan and Shakir were also 

brought there by the villagers after lifting 

them. All the three had jumped over the 

wall and were lying in the other house, 

the said house was to the north of the 

house in which machine was installed and 

between them, there was house of Jabbar. 

The house in which they were lying also 

belonged to them (informant side). In 

house of Jabbar, these injured were lying 

there, blood was also found spread there. 

He had shown blood lying on the third 

floor and also in the other house as well 

as on the clothes, to the I.O. but the 

clothes were not taken into possession by 

him (I.O.). 

 
 33.  He has further stated that he had 

told I.O. that he had a heated argument 

with accused Sadiq followed by abusing 

and 'marpeet' but if the same has not been 

recorded, he could not tell its reason. He 

had also told I.O. that his brother after 

having returned from the field was taking 

off the fodder and was placing it on the 

machine but if the same was not recorded, 

he cannot tell its reason. He had also told 

I.O. that ladies of the house raised alarm 

and after hearing the sound of fires, lot of 

people had assembled there, whereafter 

the accused fled from there making fires 

but why the same was not recorded by the 

I.O. in his statement, he cannot tell its 

reason. He had also told I.O. that he had 

taken his injured brothers in a vehicle and 

had gone first to the police chauki in the 

village and from there one police 

personnel had accompanied them to the 

hospital but if the same has not been 

recorded, he cannot tell its reason. He 

cannot tell as to for how long, he stayed at 

P.S., Shahpur after reaching there but 

stated that he might have stayed there for 

about half an hour. He does not remember 

whether police had already arrived in the 

village before he reached there. When he 
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returned home, he did not find any of the 

injured i.e. Khalil, Raiyyan and Shakir in 

the village and he does not remember as 

to whether any of these injured had 

returned to the village by the evening. 

When the dead body of his brother, 

Naseem came there at that time, Raiyyan 

and Shakir were present there. For the 

post-mortem of Naseem, he had gone. He 

was not present at the time when his 

panchayatnama was filled up nor did he 

see any Inspector or any police personnel 

filling up panchayatnama. He had reached 

the post-mortem house next day in the 

morning at about 8:00 a.m. and had found 

the dead body there but does not recollect 

whether any I.O. / police personnel was 

present there or not. He has denied not to 

have seen the occurrence and that he was 

making false statement due to the injured 

and deceased being his family members. 

He has also denied that after having 

consulted the police personnel, he had 

lodged the F.I.R. on the next day of the 

occurrence. He has also denied the 

suggestion that about ten days prior to this 

occurrence, quarrel had happened 

between the son of Shaukat i.e. Sarfaraz 

and his brother, Naseem (deceased) in 

respect of weighing of sugar-cane. He has 

also denied the suggestion that on 

25.02.2010 at about 2:00 p.m., Sarfaraz 

(accused) had gone to take medicine from 

medical-store of Farukh and at that time, 

Naseem, Khalil, Raiyyan and Shakir 

(complainant side) were having lathi, 

katta and gun in their hands and by 

showing fear of these weapons, Sarfaraz 

was tried to be dragged by them in their 

house and that in the lane which was 

adjacent to their house, Sarfaraz was 

caused injuries by lathis by Khalil, 

Raiyyan and Naseem who were having 

guns, had caught hold of Sarfaraz and 

then Shakir told his companions that he 

should be shot and at this instigation, 

Shakir made fire upon Sarfaraz with an 

intention to kill by the katta which he was 

having in his hand. It is also wrong to say 

that as soon as Naseem was about to make 

fire, Sarfaraz snatched the gun from the 

hands of Naseem, whereafter all the said 

four persons (complainant side) chased 

Sarfaraz then Sarfaraz made fire from the 

said gun in order to defend himself which 

was snatched by him and somehow could 

save his life and returned home. He has 

denied the knowledge that Sarfaraz was 

medically examined in Meerut Medical 

College. It is also wrong to say that the 

real incident is the case which was lodged 

by Shaukat against the complainant side. 
 
 34.  For appreciation of evidence of 

P.W.1 and other-witnesses, it will be 

essential to read and evaluate the same in 

the light of site-plan which is Exhibit Ka-

19. In this site-plan, by arrow is shown the 

passage from where the accused came 

armed with guns. By 'A' is shown the place 

where the accused are stated to have made 

indiscriminate firing. By another arrow with 

zero at the tail end of it is shown the 

passage by which the injured are stated to 

have fled to defend themselves, by 'X' is 

shown the place where deceased received 

fire arm injury, which is the third floor of 

the house of the complainant side and he is 

shown to have received the said injury 

when he looked back upon the accused 

while running; by 'D' and 'E' are shown the 

places from where one empty cartridge of 

12 bore and one empty cartridge of 315 

bore were recovered. By 'B' is shown the 

place where plain-soil and by 'C' is shown 

the place from where blood stained soil was 

taken into possession. By 'F' is shown the 

ground floor of the house of complainant 

side and by 'B-1' is shown the second floor 

and above, of the complainant side. 



2188                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

 35.  This witness has proved the 

motive of the occurrence by stating that 

about 7 to 8 days ago prior to the 

occurrence that took place on 25.02.2010, 

the quarrel had happened between the 

deceased, Naseem and Khalil of the 

complainant side with accused Sadiq 

while playing volleyball in which both the 

sides had indulged in abusing each other 

and a little marpeet had also taken place 

but the matter was got compromised by 

the respectable persons of the village but 

at that time accused, Sadiq had given 

threat to deceased and his brother, Khalil 

that he would see them and in, pursuance 

to this motive, the occurrence was given 

effect to from the accused side on 

25.02.2010 when P.W.1 and his brother 

after having come from their field were 

taking off fodder from the vehicle and 

were placing the same on fodder machine. 

Then, all of sudden, the accused named 

above came there armed with country 

made pistol and started abusing them 

exhorting 'maro salo ko' which was 

followed by indiscriminate firing made by 

them. In this assault, his brother, Naseem 

(deceased) and other brothers i.e. Khalil, 

Raiyyan and Shakir also received fire arm 

injuries while P.W.1 himself saved his life 

by concealing himself somehow. This 

witness has made clear in cross-

examination that Naseem immediately ran 

towards the stair-case to save his life and 

rest of the three injured had jumped over 

the wall which was to the north of the said 

stair-case and had landed in the place 

where there was house of Jabbar after 

getting injured and it is apparent that this 

witness has proved his presence on the 

place of incident and according to him, by 

the side of the said stair-case, there was 

fodder cutting machine where the 

deceased and his brothers (injured 

persons) were involved in cutting of 

fodder when this occurrence took place 

and the deceased fled towards the third 

floor of the house and he was followed by 

the accused persons who was 

continuously making fire upon him and 

fire was also made by them from the stair-

case and ultimately the deceased got 

seriously injured at place shown by 'X' in 

the site-plan which is third floor of the 

house of the complainant. This witness 

has denied the cross version of the 

accused that on the said date i.e. 

25.02.2010 at about 2:30 p.m., Sarfaraz 

(accused) had gone to take medicines 

from the medical-store of Farukh where 

Naseem (deceased) and three injured 

(Khalil, Raiyyan and Shakir) who were 

armed with lathis, country made pistol 

and gun tried to drag Sarfaraz into their 

house which was located adjacent to the 

said lane where the said shop was located 

and it was in self-defence that Sarfaraz 

had made fire upon the deceased by the 

gun which was snatched by him from 

Naseem when he was about to make fire 

upon him and also denied that Khalil, 

Raiyyan and Shakir had made any fire 

upon Sarfaraz with an intention to kill. 
 
 36.  During argument, the main 

emphasis was placed by the learned 

counsel for the appellants upon the fact 

that the occurrence did take place but not 

in the manner as has been stated by the 

prosecution rather it took place as stated 

by the defence side and in-fact the injury 

caused to the deceased were caused in self 

defence by the accused side and that cross 

case was registered against the 

complainant side in which they have been 

also held guilty under Section 307 I.P.C. 

We would give opinion in respect of the 

fact as to whether the version set-up by 

the defence is a cross-case or not after 

having evaluated the entire evidence as to 
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whether if there were cross-cases, as to 

which side was aggressor or whether it 

was a free fight. 

 
 37.  P.W.2 who is also an injured 

eye-witness of the occurrence i.e. Raiyyan 

has stated in examination-in-chief that 

about three years ago when he was 

playing volleyball in the field of 

kabristan, a quarrel took place at about 

4:00 to 5:00 p.m. between Sadiq (A-2) on 

the one hand and Khalil (P.W.3) & 

Naseem (deceased) on the other which 

was got compromised by the villagers but 

despite that Sadiq had given threat to 

Naseem that he would see him and three 

days thereafter when he along with others 

were coming home after taking fodder 

and the same was being taken off of the 

'buggie' near the fodder cutting machine, 

right then Sadiq, Arshad, Sahid, Sarfaraz, 

Farukh, Rashid and Mumtaj came there 

and told 'sale naseem' and, thereafter 

started making indiscriminate firing in 

which Raiyyan, Shakir and Khalil got 

injured. This occurrence took place at 

about 1:45 p.m. Sadiq was having gun 

while others were having pistols. All 

these accused were of his village who 

knew him from before and they were all 

recognized by him in the Court. Soon 

after receiving injury, P.W.2 fled to save 

his life after jumping over the wall while 

his brother, Naseem (deceased) ascended 

the stair-case but accused pursued him 

and made fires upon him from the stair 

case. His brother, Irfan was also fired 

upon. Naseem was left in dead condition 

by the accused and fled from there. On 

the spot, P.W.2, Khalil, Shakir, Vakeela, 

Jainub, Shabnab and one other relative, 

Ilias were present who have seen the 

occurrence. About two minute thereafter, 

Irfan came near P.W.2 and stated that 

Naseem was in serious condition and 

should be taken to the hospital so that his 

life could be saved. Thereafter, all of 

them took Naseem and on way one 

constable was found at police chauki, 

Harsauli, he (police personnel) also sat in 

the said vehicle and as soon as they 

reached the hospital, Naseem was 

declared dead while P.W.2 Khalil and 

Shakir were medically examined in 

district hospital in Muzaffar Nagar. Khalil 

was admitted because of serious condition 

and the F.I.R. of this case was lodged by 

his brother, Irfan. 
 
 38.  In cross-examination, this 

witness has stated that it is right to say 

that the father of accused Sarfaraz i.e. 

Shaukat has lodged a case against P.W.2, 

Khalil, Naseem and Shakir under Sections 

307, 504 and 506 I.P.C. at P.S., Shahpur 

but he cannot tell whether the said 

occurrence is of the same time and date 

which has been stated to be the date and 

time of the present occurrence but the 

police of Shahpur has filed charge-sheet 

in that case which is pending in this 

Court. The injured in that case is Sarfaraz. 
 
 39.  Further this witness has given 

the same genealogy of Shamshuddin 

which has been narrated by P.W.1 and has 

also stated about the wife of Naseem 

having married the son of Raiyyan as was 

stated by P.W.1, hence the same is not 

being repeated. 
 
 40.  As regards to the manner of 

occurrence, he has stated that the 

occurrence of firing had closed at 2:00 

p.m. and soon after the occurrence, police 

had come there after 5 to 7 minutes. Irfan 

(P.W.1) had given full details of the said 

occurrence to S.O. Shahpur. He (P.W.2) 

was not in conscious condition when the 

police had come as he has suffered injury 
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in his hand, thereafter, said that he was fully 

conscious. Lot of villagers had assembled 

there. When the police arrived, at that time, 

Naseem was lying at the third floor of his 

house in injured condition but, thereafter, 

stated that police had not arrived by then and 

had not gone to the third floor. He further 

stated that all the injured had gone in Maruti 

Car and had reached the government hospital 

by 2:30 p.m., at that time one constable of 

Shahpur was accompanying them. As 

regards the motive, he also referred to the 

earlier occurrence and stated that 3-4 days 

after the earlier occurrence in which quarrel 

had happened in the field of Kabristan, the 

present occurrence was given effect to by the 

accused. Prior to this occurrence and 

subsequent to the compromise between the 

parties, no other dispute had arisen between 

them nor any meeting took place between 

two sides in village. No written report was 

got lodged in respect of the quarrel which 

had happened during playing volleyball. This 

witness has also narrated about his mother 

being third wife of his father, therefore, the 

genealogical aspect mentioned in the 

statement of P.W.1 is not being repeated 

here. 
 
 41.  As regards the location of 

medical-store where incident of cross-

case is said to have taken place. This 

witness has stated that the medical-store 

which is near the house of deceased, 

Naseem belongs to Kale S/o Shaukat but 

he does not recollect the direction in 

which it is located from the house of 

Naseem. His house is located in the lane 

which is going adjacent to the said 

medical-store which is located in the 

house of Meherban. 
 
 42.  Further he has stated that his 

relatives, Rashid, Shaukeen, Saiyad and 

Ilias had come to the place of incident 

soon after receiving news but he cannot 

tell the exact time of their arrival as he 

had come to Muzaffar Nagar. None of his 

relatives had gone to Muzaffar Nagar with 

him. They had gone to Muzaffar Nagar by 

his maruti car in which five men i.e. Irfan, 

P.W.2 himself, Khalil, deceased 

(Naseem), Intezar had gone which was 

driven by him (P.W.2). 
 
 43.  The vehicle was parked at the 

same place where the incident of firing 

had started and soon after the occurrence 

i.e. within 15 to 50 minutes thereafter, 

they had started from the said place. One 

constable was also taken along from the 

check-post who was provided to 

accompany them by S.O. Pramod Kumar. 
 
 44.  The dead body was not taken 

down from the roof. The dead body was 

brought down by him, Irfan and Khalil by 

lifting the same which was of Naseem. 

About two to three constables had come 

at about 3 ¼ p.m. but only one constable 

had accompanied them to the hospital. 

S.O. had taken full information from 

village, Harsauli about the occurrence, 

whom everything was told by him and 

Imran which was noted by him in his 

diary at about 3:15 p.m. At the time of 

medical examination, the S.O. was 

present in the hospital. 

 
 45.  He does not remember as to in 

whose (S.O.) presence, the 

panchayatnama was filled up. He had 

accompanied the dead body of Naseem 

from the government hospital on the next 

day. Along with him was Irfan and his 

son Shakir also. Khalil was got admitted. 

He does not know as to whether S.S.P. 

had spoken anything to Sheher Kotwal 

regarding lodging of the report. He along 

with others had gone to the post mortem 
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house in the night after crossing the 

bridge and there was no police personnel. 

He, Irfan and Shakir were present there. 

 
 46.  He has further stated that all the 

7 accused were armed who had made 

fires. Sadiq was having a gun but does not 

recollect whether it was single barrel or 

double barrel gun while rest of the 

accused were having small arms but 

cannot tell their bores. All the accused 

had come in their 'Gher' from the passage 

which went north-south. The gallery of 

the said 'Gher' is about 8 feet wide and 

after this gallery, there is some vacant 

space left for tying the animals, the area 

of the said place is around 300 yards. 

There is one stair-case to go up-stairs in 

the said house which is located in 

southern direction in the gallery. In this 

boundary, the stair-case is built for going 

to second floor and third floor of the 

house. In this very 'Gher', the fodder 

cutting machine is installed adjacent to 

the stair-case but between the said 

machine which is electricity operated and 

the gallery, this fodder machine is 

installed at a distance of 15 paces from 

the said stair-case by the side of gallery. 

The floor of the said 'Gher' is 'kutcha' 

while gallery is having 'kharanja' and just 

prior to the gallery towards road side is 

varandah which also has a 'kharanja' 

which means that it has bricks spread. The 

buggie on which they had brought the 

fodder was parked on the main road 

adjacent to the 'kharanja'. About 10 

minutes had passed since they had 

brought the fodder in buggie when the 

occurrence happened and they were in 

process of taking off the fodder which 

was to be cut through fodder cutting 

machine. In that very 'gher' cattle were 

also tied on the other side. By the side of 

stair-case, there was a wall about 5 to 6 

feet high. He had not seen accused 

entering into the 'gher' as he was busy in 

cutting of grass which was cut for about 5 

minutes. All that accused had come at that 

very place where fodder machine was 

cutting the fodder. The accused had 

abused Naseem saying that 'Naseem bahar 

nikal'. Naseem did not respond and then 

firing began. All the accused had not 

surrounded them rather they were on the 

one side from where they had made fire. 

He told that at the time when fire was 

made, there was a distance of about 20 

paces between them but he cannot tell as 

to for how many minutes the firing 

continued but it was indiscriminate firing 

being made continuously during which 

time many persons of 'moholla' had come 

but their names, he cannot reveal. At the 

place where fodder was being cut, nobody 

had got injured nor had he felt any blood 

spread over there although stampede had 

followed the firing. He does not recollect 

as to on which particular part of the body, 

injured had received injuries but Naseem 

had received injuries on the upper portion 

of the body while he, P.W.2 had jumped 

over the wall. There was one room at the 

third floor of the house which has doors 

on all sides. There was none in the said 

room at that time. He had not gone to the 

third floor but he had gone there only to 

call Irfan. At that time Naseem was lying 

dead over there. He and Irfan had brought 

Naseem down, who was having lot of fire 

arm injuries on his fore-head, chest and 

neck. Lot of blood was also lying there. 

Shakir had received injury on his fore-

head while P.W.2 had received injury on 

his left hand and fingers on the rear 

portion and not on any other part of the 

body. No Pellet was extracted from the 

said injury. He further stated that he had 

received bullet injury which was taken out 

by doctor and his hand was bandaged but 
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he does not know whether the said bullet 

was sealed by the doctor or not. Naseem 

had received many injuries of bullet. 

Although he did not have any injury of 

pallets on his body, rather had received 

many bullet injuries. Khalil and Shakir 

had not received any Pellet injuries but 

had received many bullet injuries. Khalil 

was also medically examined in front of 

him and the said bullets were taken out by 

the doctor during medical examination 

but he does not recollect whether they 

were sealed or not. He did not pay 

attention as to whether there were any 

blank cartridges lying. Khalil had become 

unconscious on the spot who was picked 

up and was taken in a vehicle. He does 

not recollect whether Khalil had received 

injuries in his chest. He does not know 

where the ladies of the house were present 

at that time. Whatever fodder was being 

cut, was lying there, he had told about the 

said fodder cutting machine to the I.O. but 

does not recollect whether he had shown 

that the same was operable by electricity. 

He had shown the said machine also to 

him. If all these facts have not been 

recorded by him, he cannot tell its reason. 

At that time, there were 5-7 cattle also 

tied there when firing was made. The fire 

was being made inside and outside of the 

house. By inside, he meant store where 

the firing had begun which belonged to 

Kale Khan in which direction the said 

store of Kale Khan was located from his 

house, he does not know nor does he 

know whether accused had come from the 

side of adda towards their house. The 

place from where they had started making 

fire, the commotion had started. When he 

came out after hearing the said 

commotion, the accused continued to 

make fires for about 4 to 5 minutes inside 

the 'gher'. They were coming from the 

side of store making fires, at that time the 

marks of fire were made in the house of 

Umar, which was located in front of the 

primary school as well as in his own 

house. He did not see any cattle receiving 

any injury although he had not seen marks 

of fires on the wall. 
 
 47.  He does not recollect as to for how 

many days Khalil and Shakir remained 

hospitalized for how many days because he 

had absconded after the occurrence because 

Sarfaraz' father Shaukat had lodged a report 

to the effect that he was fired upon by 

P.W.2 and his companions. In the case in 

which Sarfaraz was stated to have received 

injuries, F.I.R was lodged at the police 

station in which he had got himself bailed 

out and the said case is still proceeding in 

the same court. The other case which was 

proceeding against him, in that, Afroz, 

Musharraf and Gaiyur are witnesses. The 

real brother of Gaiyur i.e. Mumtaj is an 

accused in this case. The name of real grand 

father of Sarfaraz is Allaudin @ Bhura who 

has sons namely Ali Mohammad, 

Fatehdeen, Zameer Hasan in complaint of 

the cross case of Shaukat whose son is 

accused Sarfaraz. 

 
 48.  It is right to say that all the 

accused live separate and also do 

agricultural work separately. He had told 

I.O. that in the field of Kabristan, a quarrel 

had taken place while playing volleyball 

between Sadiq, Khalil and Naseem at about 

4:00 p.m. which was got compromised, 

although dispite that Sadiq had given 

Naseem a threat to see and three days 

thereafter, this occurrence took place in the 

manner which has been stated above by 

him. He has denied that he had not seen the 

occurrence and was making false statement. 
 
 49.  This witness has also proved the 

occurrence as stated by the prosecution 
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that on 25.02.2010 at about 2:00 p.m. by 

all the seven accused named above who 

are stated by him to be armed with fire 

arm weapons. It is also proved by that the 

firing had started near the place where 

fodder machine was installed and at that 

time the work of cutting fodder was going 

on which was being done by deceased and 

as well as by the three injured named 

above have stated to have received 

injuries to jump over the wall situated to 

the north of the stair-case which led to the 

third floor of the house of the complainant 

side, where the deceased, Naseem had 

tried to flee to save himself but the 

accused had pursued him in that direction 

and had made several fires upon him from 

the stair case and finally, he received 

injuries by which he lay in badly injured 

condition on the third floor from where he 

was brought down by the P.W.1, P.W.2 

and other companions for being taken to 

the hospital. Lot of argument was made in 

respect of there being no possibility of the 

deceased having received injury in the 

manner as it is being stated to have been 

received because according to the 

prosecution witnesses, the deceased was 

fleeing towards the third floor and he was 

being chased by the accused and 

continuous fires were being made upon 

him. But there is discrepancy in the 

statement of P.W.1 and P.W.2 with 

respect to the fire having been made at the 

deceased on third floor, because it has 

come in evidence of P.W.1 that fire was 

made from the stair-case and the accused 

had not gone up to the third floor while 

P.W.2 at one place had stated that the 

accused had chased the deceased and had 

made fire upon him at the third floor as 

well. With respect to blood being found at 

the place 'X' which is shown in the site-

plan at the third floor, no evidence 

appears to have been gathered by the I.O. 

to have found blood there which has been 

shown to have been collected by him from 

place 'C' where he had found the blood 

smeared soil which is on the verandah 

from where blood smeared soil was 

collected by him. By citing this, it was 

argued that the place of occurrence was not 

proved by the prosecution and in no way, 

the injuries could have been caused to the 

deceased at the third floor from the place 

shown by the I.O. i.e. 'A' from where the 

indiscriminate firing is stated to be made 

upon the deceased as well as injured 

persons. We are of the view that the 

presence of P.W.2 cannot be disbelieved 

on account of the said discrepancy pointed 

out from the side of defense because in 

such kind of occurrence where large 

number of accused are involved in making 

fires upon the complainant side, it would 

be very difficult for the injured as well as 

other witnesses, who are present on the 

spot, to have witnessed as to who out of 

the accused was in particular making fire 

upon whom and the injury to the injured as 

well as to the deceased was caused by 

which accused. It is quite apparent from 

the statement of P.W.2 as well as P.W.1 

both that when this occurrence happened, 

they tried to save their live by running 

from the place where they were cutting 

fodder which was on the ground floor in 

the 'gher' and three out of them who had 

received injuries saved themselves after 

crossing boundary to land up in the place 

of Jabbar while the deceased tried to save 

himself by going up stairs on the third 

floor but in badly injured condition in the 

said firing, he lost his life before he could 

reach the hospital, therefore, place of 

occurrence would be treated to have 

extended from the place where the fodder 

machine was installed and the incident 

started up to the place where dead body of 

the deceased, Naseem was found. 
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 50. The third injured eye-witness is 

Khalil who has been examined as P.W.3 

and in the examination-in-chief, he stated 

the same facts which have been mentioned 

by P.W.1 and P.W.2 and this witnesses in 

examination-in-chief has subsequently 

stated that accused had followed, Naseem 

through stair-case up to the third floor and 

there, Naseem was fired upon and that after 

the occurrence, the accused fled from there. 

During this occurrence, his brother, Irfan 

was in the house and had seen the accused 

and after fleeing from there, he had saved 

his life. He has clearly stated that in the 

firing made, he, Raiyyan and his nephew, 

Shakir had got injuries and all the three 

including himself had crossed over the 

boundary to save their life. 
 
 51.  In cross-examination, this witness 

has admitted that on the date of incident, 

accused, Sarfaraz S/o Shaukat had received 

fire arm injuries regarding which his father, 

Shaukat had lodged F.I.R. against the 

deceased, Naseem, P.W.3 himself, his brother, 

Raiyyan and nephew Shakir in which charge-

sheet was submitted and they had got 

themselves bailed out. 

 
 52.  He has further stated in cross-

examination that on the date of incident, 

Farukh medical store was located five to 

seven houses away from his house but he 

does not recollect whether on the date of 

incident the said medical store was open 

or closed. Farukh is not related to the 

accused. After the school, the first house 

next to the medical store is that of Farukh, 

exit of which is towards the house of 

P.W.3 and his entire family lives in that 

house. There was no enmity between 

complainant side and Farukh. 
 
 53.  This witness has also reiterated 

in cross-examination the same facts as 

narrated by P.W.1 and P.W.2 with respect 

to a quarrel having taken place between 

the deceased, his brother and the accused, 

Sadiq while playing volleyball and has 

also corroborated the version that the 

compromise had been effected between 

the parties. In the said marpeet, some 

internal injuries were suffered by the 

complainant side but no medical 

examination was got done nor any report 

was lodged, therefore, this witness has 

also proved the motive of enmity between 

two sides because of earlier happening, 

although he has failed to narrate the exact 

time when the said incident happened. 

The statement with respect to genealogy 

of the complainant side is also the same as 

that of P.W.1. In respect of the 

occurrence, he has stated that he regained 

consciousness 2 to 3 days after the 

occurrence and for all this while he 

remained in district hospital Muzaffar 

Nagar although he was not operated by 

the doctors. An X-Ray was conducted 2-3 

days after the occurrence but he had got 

one Pellet extracted on his own at his 

house. He has suffered injury on the right 

side of face, on right side of chest and on 

the right side of right shoulder and arm 

which were pretty grievous but cannot tell 

their sizes and about 6 to 7 days after the 

occurrence, he was referred to Meerut 

Medical College but no parcha was made 

there because he was told that he would 

get alright and he did not take any 

treatment there. 
 
 54.  Further he stated that he had 

been picked up by his brother Irfan but 

does not know about others. He has 

crossed over the boundary and had 

jumped into the house of his brother, 

Iqbal to conceal himself. He does not 

know whether besides him, in the house, 

any person had jumped or not but all the 
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injured had run in the same direction. He 

has further stated that all the brothers do 

agricultural work together and distribute 

equally the produce of it. On the date of 

incident who all had gone to the fields, he 

does not recollect but has stated that they 

had gone for cutting the sugar-cane at about 

7 to 8:00 a.m. and had returned home about 

10:00 p.m. in their 'gher' and were resting. 

All the brothers were living separate in their 

respective houses but they were all located 

in one 'gher' and it is the same 'gher' in 

which the incident happened, he cannot tell 

its area in bighas or yards. In the said 'gher' 

there are 13 residential rooms constructed: 

there is no room on the ground floor except 

one kotha in which articles were kept for 

running water. The said house is three 

storeyed. On the first floor there are 6 

rooms which are constructed on the rear 

side of sehan. The main door of the two 

rooms opens towards kharanja while doors 

of the rest of 4 rooms are towards north. On 

the second floor also, there are 6 rooms 

exactly like that of the first floor but on the 

third floor there is a room, its one door 

opens towards kharanja and one towards the 

north. The said room at the third story is at 

the centre of the house. All the three 

brothers were residing in the said house 

which included Naseem, Saleem and P.W.3. 

All the three are married and their wives 

also live in that house. He lives along with 

family on the second floor but none lives on 

the first floor nor anyone lives on the third 

floor. On the third floor, there is no 

residential room and only guests etc. are 

accommodated. This witness has also stated 

that deceased, Naseem's wife Shabnam had 

married Rashid after his death. 
 
 55.  This witness has further stated 

that 'Gher' is surrounded by boundary 

wall and to the north of it is located, gher 

of Jabbar and by the side of it towards 

north goes a stair-case up to the third 

storey which is about 1 ½ feed wide 

without any railing. There is wall of 

bricks by the help of which one can go up 

to the third floor. There is some kattcha 

place left in his 'gher' for the purpose of 

tying the cattle which is about 15 yard 

wide in length and is located towards 

north the house of Jaffar. In their house, 

there is only one fodder cutting machine 

but for running the same, there was no 

electricity motor but had only affixed on 

it a handle for cutting the fodder, which 

machine is lying towards north in the 

'gher' near the stair-case. He had brought 

the fodder near the said fodder cutting 

machine which was about 50 kgs. and for 

cutting this fodder, all the brothers were 

not there rather only he, Raiyyan and 

Naseem were busy in cutting the fodder. 

About half of the fodder had been cut and 

at that time, his brother, Irfan was present 

there but was not cutting fodder, he does 

not do normally the agricultural work and 

does so only when it is felt necessary. At 

that time there were 5 to 7 cattle tied at 

the said place. 

 
 56.  The main door of his house is 

towards the east i.e. towards the side of 

Kharanja and there a gallery in the said 

'Gher' which is about 8 to 9 feet wide. As 

soon as he heard the abusive language in 

gallery, he left the work and came to the 

gallery where accused were present 

having openly wielding country made 

pistol and guns in their hands. At the time 

when for the first time, he saw them, there 

was no fire being made in the gallery and 

when they (P.W.3) and his brothers came 

in front of the said gallery, the accused 

started making fires upon them by their 

respective weapons indiscriminately and 

about 200-250 fires were made but he 

cannot tell exactly. The said fire was 
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made for about 1 ½ minute. All the 

accused were having waist belt having 

cartridges. In front of the gallery, P.W.3, 

Naseem and Raiyyan were present. Shakir 

was working in the gallery somewhere 

else. They and the accused were sitting 

face to face. There must have been 

distance of about 25 to 30 feet between 

them. All of them (complainant side) had 

received injuries there only but had not 

fall down rather had fled from there 

towards north and saved their life after 

crossing the boundary. Within two to four 

minutes after this occurrence, his brother, 

Irfan reached there where he (P.W.3) was 

concealing himself behind the wall and at 

that time, he had not seen Irfan having 

received any injury, he had come along 

and had picked up and taken him to the 

'gher'. At that time, Naseem was already 

placed in the car which was parked 

outside the Gher. At that very time, he 

was also placed in the said car and Irfan 

immediately proceeded. He regained 

consciousness next day after having been 

treated. At that time, Shakir S/o Shabbir, 

his Mamu was there but he did not tell 

anything about the occurrence or the 

injured or deceased persons. Irfan had met 

him next day in the evening in hospital 

but did not give him any information with 

regard to the fact that against him also, a 

case had been filed nor had he told him 

anything about the accused, Sarfaraz 

having received any injury. 

 
 57.  After the occurrence, Irfan met 

him next day in the evening about 5:00 

p.m.-6:00 p.m. and at that time P.W.3 was 

admitted in Government Hospital, 

Muzaffar Nagar. Prior to him meeting his 

brother, Irfan, P.W.3 was not operated or 

x-rayed in the district hospital Muzaffar 

Nagar. He remained hospitalized for 6 to 

7 days and was x-rayed once or twice. His 

brother, Raiyyan had taken him from 

Muzaffar Nagar to Meerut for treatment 

but he does not know why he was taken to 

Meerut. He was having relief but he was 

taken for ensuring whether he had any 

pallets or bullet in his body but he was not 

got admitted there. He had received 

injuries on his hand and chest. In his t-

shirt, the marks were there of bullet 

having crossed. He does not recollect 

whether the marks of bullets were there 

on the walls of the 'gher'. He does not 

recollect that cattle were tied in the side 

but stated that at the time of occurrence, 

the cattle were not tied there. Lot of blood 

of his brother, Naseem had spread there. 

Later on, he said that he does not recollect 

as to whose blood was lying there. 
 
 58.  He has admitted that a cross-case 

of the present case was pending in this 

Court against him, his brother, nephew 

Raiyyan and Shakir in which cross 

examination was going on. Further he has 

stated that he does not know as to what 

allegations were made in the said case by 

Shaukat against him. He has denied that 

he was making false statement on the 

basis of concoction. 
 
 59.  He had given statement to the 

I.O. that at that time he was inside the 

house and that they were cutting fodder 

for their cattle and that he, Raiyyan and 

Shakir had crossed over the boundary to 

save themselves. Further he had given 

statement to the I.O. that Naseem had fled 

towards third story of his house to save 

himself by the stair-case where the 

accused had caused him bullet injuries 

and that on the second and third floor, 

women of the house live and that he was 

admitted in District Hospital for his 

treatment but if the same facts were not 

recorded, he cannot tell its reason. 
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 60.  The statement of this witness is 

trust worthy and believable to the extent 

that he was also present at the time of 

occurrence although he has exaggerated a 

little bit by saying that he had become 

unconscious and regained consciousness 

only after two to three days after the 

occurrence. This kind of exaggeration is 

found often in the statements of injured 

witnesses to show the nature of 

seriousness of their injury but that can be 

over-looked. He is one of the witnesses 

who had received injuries in this 

occurrence and saved himself by crossing 

the wall with other co-injured. Although 

we do not find that it would be possible 

for him to have seen the deceased, 

Naseem being fired upon by the accused 

persons on the third floor as he had 

crossed over the boundary and he was 

brought back by P.W.1 and others for 

being treated subsequently but he is 

definitely a witness of the occurrence that 

the accused had come in the 'gher' of the 

complainant side in order to make deadly 

assault upon them and kill them and in 

this process, this witness had crossed over 

the boundary to save himself while the 

deceased, Naseem received fatal injuries 

who was found in badly injured condition 

on the place 'X' shown on the third floor 

of the complainant's house from where he 

was taken to hospital and was later on 

proclaimed dead. 
 
 61.  PW 4, Constable Sahab Singh 

has stated in cross-examination that the 

original GD dated 25/02/2010 is in front 

of him, according to which, prior to the 

said case, on 25/02/2010 Naksha Najri 

was prepared by a Constable, Yash Vir 

Singh, who was posted with him and with 

whose signature and writing he was 

conversant. The said Naksha Najri was 

prepared in the presence of SHO Promod 

Panwar at 6:15 AM on 25/02/2010, and at 

serial number 6 of the said Naksha 

Naukari the Ravanagi of SI Bagesh 

Kumar Sharma is shown on 23/02/2010. 

Prior to the registration of present case, 

crime number 162 of 2010 under section 

60 of Excise Act at 10:45 AM is entered. 

The posting of constable 639 Ram Mehar 

Singh is shown at PS Shahpur, Chauki 

Harsoli. He does not know whether at the 

said police Chauki Harsoli, GD is run or 

not. 
 
 62.  The entry of the present case is 

made at report no. 33 and in the same GD 

the Ravanagi of SHO Promod Panwar 

along with force and panchayatnama and 

other papers is also made. On the original 

GD, signature is available of SO Promod 

Panwar. No entry has been made in the 

said GD of dispatching SR (special 

report). The name of the person who 

carried the said special report is not 

recorded in the said GD nor is there any 

entry made of the said person who had 

returned. All this was being stated by him 

after having perused the GD dated 

25/02/2010. There is no mention made of 

return of police force and its members 

which was dispatched vide report number 

33 dated 25/02/2010 in the said GD. After 

the Ravanagi of the SO from the police 

station his subordinate is made In- charge 

of police station. In the GD the name of 

the said Incharge subordinate officer has 

not been indicated. 

 
 63.  As per GD dated 25/02/2010 

entry in respect of the accused was made 

by him at 24.00 hours. It is right to say 

that on 25/02/2010, the GD was 

forwarded by Promod Panwar on 

26/02/2010 and not by the officer in 

charge in his absence. On his own this 

witness has stated that the GD was 
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forwarded on 26/02/2010 and at that time 

SHO Promod Panwar was not present on 

the police station. No entry has been made 

in GD of the return of constable 639, Ram 

Mehar Singh on 25/02/2010 after getting 

the injured Naseem, Khalil, Raiyyan and 

Shakir having been admitted for medical 

examination. The original chick report 

was sent to Circle Officer's office on 

26/02/2010, but there was no 

documentary proof in front of him of the 

same. 
 
 64.  He has further stated that at the 

time of registration of the case SHO 

Promod Panwar was not present on the 

police station. No order was passed by the 

SO to register the case. It is wrong to say 

that the chick report and other papers 

were prepared anti-timed pertaining to 

crime no. 163 of 2010. 
 
 65.  After preparing the chick report 

of case under sections 25/27 of Arms Act, 

the case property was deposited in 

Malkhana. At the police station there is 

maintained Malkhana register, in which 

date of entry is always entered and 

description is made of the case therein. 

The case property is sent to sadar 

Malkhana after conclusion of the trial, 

however during the trial the same is kept 

at the police station. 

 
 66.  The chick of crime no. 160 

3A/2010, under sections 307, 504, 506 

IPC vs Naseem and others was prepared 

by him on the basis of written report 

given by the informant, Shaukat and on 

that basis the case was registered on 

10/3/2010 at 6:30 PM by him, the original 

chick report was available on the 

summoned file of the Sessions Trial No. 

74 of 2011, State vs Khalil and others 

under sections 307, 504 and 506 IPC, PS 

Shahpur. The said chick report was 

prepared by him, the photocopy of which 

after comparing with the original was 

filed as Exhibit Kha - 1. 
 
 67.  This witness is a formal witness 

who has simply stated that he had 

prepared the chick F.I.R. of the present 

case, nothing in the cross-examination has 

emerged which would persuade us to 

believe that the F.I.R. was anti-timed in 

this case. The lapses which he has 

admitted to be there with respect to 

several entries not being made regarding 

return of the person who had taken special 

report, would only be taken to be a 

procedural error committed by the 

investigating officer but that would not 

reduce the statement of this witness to be 

doubtful as regards lodging the F.I.R. at 

appropriate time as has been mentioned in 

the chick FIR. 
 
 68.  SI Bogesh Kumar Sharma has 

stated as PW 5 that on 25/02/2010 he was 

posted at PS Shahpur and on that day he 

had registered a case crime no. 163/2010 

under sections 147, 148, 149, 452, 307, 

302 IPC and 7 Criminal Law Amendment 

Act on a written report of informant Irfan 

son of Shamshuddin resident of Harsoli. 

The panchayatnama of the deceased 

Naseem son of Shamshuddin was filled 

up at District hospital, Muzaffarnagar by 

him on 25/02/2010 at 17.10 to 18.50 

hours. In the said panchayatnama, he had 

made Ishtafaq, Yaseen, Jamiluddin, 

Manzoor Hasan, Shubrati as panchas. In 

panchayatnama the description of the 

dead body was made including that of the 

clothes that he was wearing. In the 

estimation of the panchas, the cause of 

death was the injuries received on the 

body of the person of the deceased and 

because of that, opinion was expressed for 
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conducting post-mortem report to identify 

the cause of death. The dead body was 

sealed and was handed over to constable 

Ramveer and constable Vijendra Singh 

for taking the same for post-mortem. This 

witness has proved panchayatnama of the 

deceased as Exhibit Ka - 8 which has 

been signed by him and his companions. 

He has also proved photo Nash, Exhibit 

Ka 8, Chitthi RI, Exhibit Ka 10, Chitthi 

CMO, Exhibit Ka 11, challan Nash, 

Exhibit Ka 12, fard in respect of taking 

plain floor and bloodstained pieces of 

floor and clothes which is Exhibit Ka 13, 

which was prepared at the instance of In-

charge police station Shri Vinod Kumar. 

Fard was also prepared of taking into 

possession 1 empty cartridge of 12 bore 

and 1 empty cartridge of 315 bore 

pertaining to crime no. 163 of 2010, 

which was prepared at the instruction of 

In-charge PS Promod Panwar in his 

handwriting, which is Exhibit Ka-14. 

 
 69.  In cross-examination this 

witness has stated that he had received 

information of this case through first 

information report. He has no knowledge 

whether the information of this case was 

got received at the police station prior to 

him coming to know about it. The case 

was registered at the PS in his absence. At 

the time when he received this 

information that the case had been 

registered, at that time he was posted at 

Chauki Harsoli. The said police Chauki 

was located in the same village where the 

occurrence took place at a distance of 

about 1 ½ Km. from the police station. 

The said village is connected with the 

road which goes to Shahpur Budhana. 

There were two routes to go to the said 

village. There was R.T. set at Harsoli 

police Chauki. No CD is maintained at the 

said Chauki because the said Chauki was 

not reporting Chauki. From police force 

which had come from PS Shahpur, he had 

come to know that some occurrence had 

happened in the village. 
 
 70.  He has further stated that he had 

received information about the occurrence 

at 4:30 PM. The village in which 

occurrence took place was about 2 - 2 ½ 

km away from the main road, because of 

that he did not go straight to the place of 

incident, rather went to the village first, 

thereafter straightaway went to the 

Government hospital, Muzaffarnagar. He 

was with Promod Panwar, who was also 

present at the time of panchayatnama as 

the same was performed in his presence 

and under his instruction. He admitted 

this to be right that the signature of SHO 

is not available on any above challani 

document such as panchayatnama, Chitthi 

RI, Chitthi CMO, challan Nash and photo 

Nash etc.. There was a lot of crowd in the 

hospital which led to the problem of 

maintaining law and order, because of 

which the SHO became involved in 

maintaining peace. 
 
 71.  He has denied to have given 

wrong statement with respect to presence 

of the SHO and that the SHO Promod 

Panwar was not present on the spot. The 

panchayatnama was prepared till 6.50 for 

about 1 hour and 40 minutes, during 

which the injuries sustained by the 

deceased were also noticed and 

mentioned and also the opinion of 

panchas was recorded. The 

panchayatnama was filled up in the 

hospital and at 6.50 p.m. on 25/02/2010 

the dead body was handed over to the 

constables. From the District hospital, the 

Police Line, Muzaffarnagar was about 1 

km away and the police at the most could 

have taken about half an hour in reaching 
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there. The challan Nash was prepared by 

him, at the back of which there is entry 

made in respect of depositing of the 

papers vide report no. 57 time 23.40 hours 

on 25/02/2010, which bears the signature 

of the then RI. 
 
 72.  At the time of filling up 

panchayatnama, he had chick report with 

him which he had read. In the said chick 

report the time of occurrence is mentioned 

as 2 PM on 25/02/2010 and no place is 

mentioned where the death took place of 

the deceased. It is right to say that on 

challan Nash, the time of death was 

recorded as 2.50 p.m. it is also right to say 

that the witnesses which were shown in 

panchayatnama were not mentioned as 

witnesses in the first information report 

and it was also right to say that he was not 

an investigating officer in this case. He on 

his own has stated that on the basis of 

information obtained by him, he had 

mentioned the time of death to be 2.50 

p.m. He does not remember as to whether 

he had given statement to the IO that he 

did not have knowledge about the entry of 

time of death made in challan Nash. It is 

right to say that on paper no. 6/1, 

signature is there of RI bearing seal of 

District hospital, Muzaffarnagar, in which 

beneath p.m. number 166, Time 8.40 a.m. 

has been indicated along with date 

26/02/2010. According to the available 

papers, such as Challan Nash post-

mortem is endorsed to have been 

conducted on 26/02/2010 at 11 AM, after 

having obtained the papers at 10.50 a.m.. 
 
 73.  After filling up panchayatnama 

he and SHO Saheb along with force had 

gone to village Harsoli but at what time 

he reached there he does not recollect but 

it had become dark by then. The reports 

which are prepared by him i.e. Exhibit Ka 

- 13 and Exhibit Ka - 14, were prepared 

on the spot, but no mention is made 

therein of the source of light. 

 
 74.  In the F.I.R. it is mentioned as to 

in whose house this occurrence had taken 

place, but in Exhibit Ka 13 and Exhibit 

Ka 14, it was not specifically indicated as 

to in whose house or at which particular 

place, the plain floor as well as 

bloodstained floor was taken into 

possession and similarly in Exhibit Ka - 

14 also no such specific place was 

indicated, except that place of incident 

and the case crime no. was mentioned. 

The occurrence regarding which he has 

made description belongs to case crime 

no. 160 of 2010. This place of occurrence 

is located in the house of deceased 

Naseem and informant Irfan in village 

Harsoli at P.S. Shahpur. The witness was 

shown the site plan, to which he stated 

that the same was prepared by him, which 

was a copy prepared by him of the site 

plan prepared by SHO Saheb. The said 

site plan bore signature of Promod 

Panwar and the place of incident was 

inspected by I.O. Promod Panwar. 

 
 75.  The house of the informant was 

three storeyed. The floor was broken of 

the house which was situated in gallery, 

where blood of the injured was lying. 

 
 76.  The empty cartridge of 12 bore 

and empty cartridge of 315 bore were 

found lying near the staircase and 

whatever articles were taken in possession 

by the police, the fard was prepared with 

regard to that which was signed by SHO, 

this witness as well as witness Tahir and 

Shaukeen Hassan and their entry was 

made in the same night at the police 

station. The higher authorities of police 

had already left the place of incident 
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before this witness reaching there. He has 

denied the suggestion of having done 

ante-dated and anti-timed proceedings and 

that he did not make any such recovery. 
 
 77.  This witness is also a formal 

witness who had simply proved the 

challani documents such as 

panchayatnama, photo Nash, challan 

Nash, Chitthi RI, Chitthi CMO and fard 

recovery of cartridges etc. apart from 

panchayatnama, therefore his testimony 

does not appear to suffer from any 

infirmity nor any infirmity has been 

pointed out in his statement. 
 
 78.  Dr. Pradeep Mittal has been 

examined as PW 6 who has stated in 

examination in chief that on 25/02/2010 

he had examined the injured Khalil at 

3:15 PM who was brought by constable 

634, Ram Mehar Singh of PS Shahpur 

and had found following injuries on his 

person: 
 
  1 - lacerated wound 0.75 cm, x 

0.25 cm, x depth not probed on right side 

of face, 2 cm, away from right angle of 

mouth, fresh bleeding present, kept under 

observation advised x-ray face.  

 
  2 - 2 lacerated wounds 0.75 cm, 

x 0.25 cm, second one 0.3 cm x 0.3 cm 

depth not probed, 4 cm apart each other 

present on front of left shoulder, 2 cm 

above left clavicle, bleeding present from 

the wound, kept under observation, 

advised x-ray chest AP view.  
 
  3 - 2 lacerated wound 0.75 cm x 

0.25 cm, second one 0.3 cm x 0.3 cm 

depth not probed, present on front of left 

upper arm, 10 cm above left elbow, 8 cm 

apart each other, bleeding present from 

wounds, kept under observation, x-ray 

advised left upper arm.  
 
  4 - lacerated wound 0.7 cm x 

0.3 cm depth not probed, right side of 

chest 2.5 cm away right nipple at 3 

o'clock position, depth not probed 

bleeding present from wound, kept under 

observation and x-ray advised of chest AP 

view. 
 
  5 - lacerated wound 0.75 cm x 0.3 

cm, depth not probed, on outer aspect of the 

left side, 15 cm above left knee, kept under 

observation advised x-ray left thigh.  
 
 79.  All the injuries' duration was 

fresh and for finding out the nature of 

injuries, the patient was referred to 

surgeon. This witness has proved the 

injury report Exhibit Ka 15 of this injured. 
 
 80.  On the same day on 25/02/2010 

at 3. 25 PM he medically examined 

injured Shakir who was also brought by 

the same constable and found on his 

person following injuries: 

 
  1 - lacerated wound 0.7 cm x 

0.3 cm, right side of head, 9 cm above 

right eye, depth not probed, bleeding 

present, kept under observation, x-ray 

advised of skull.  
 
 81.  He has proved the injury memo 

of this injured as Exhibit Ka 16. 
 
 82.  On the same day he examined 

medically the injured Raiyyan at 3.35 PM 

who was brought by the same constable and 

found following injuries on his person: 
 
  1 - lacerated wound 0.7 cm x 

0.3 cm x depth not probed medial aspect 
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of left-hand, 2 cm above base of left little 

finger, bleeding present, kept under 

observation advised x-ray left hand. 

 
  2 - lacerated wound 0.3 cm x 

0.3 cm x depth not probed on entire 

aspect of the left forearm, 2 cm above the 

left wrist joint, bleeding present, kept 

under observation, x-ray advised of left 

forearm. 
 
 83.  All the injuries' duration was 

found fresh and for knowing the nature of 

the injury the patient was referred to 

orthopedic surgeon. This witness has 

proved the medical report of this injured 

as Exhibit Ka 17. 

 
 84.  In cross-examination this 

witness has stated that it was right to say 

that in the hospital, for medical 

examination, three registers were being 

maintained. Medico legal register, 

voluntary register, medico-legal police 

register and accidental case register. The 

injuries of the three injured would have 

been also noted in MLPC register. It is 

right to say that no serial number has been 

indicated in the District hospital's register 

of the injury memos Exhibit Ka 15 to Ka 

17. It is also not indicated as to by which 

medical officer, they were forwarded for 

medical examination. It is also right to say 

that on all the three medical reports there 

was no crime no. Or case number 

indicated. On all the three medical reports 

it was not indicated as to what was 

general condition of these injured, 

however it is stated by him that if general 

condition happens to be poor, in such a 

situation the patient is admitted in the 

hospital for the purposes of treatment but 

in the present case it was not so. It is also 

right to say that the condition shown of all 

the three injured was almost similar but 

he cannot tell as to whether the pellets of 

12 bore would disperse, if yes how much. 

It is also right to say that in all the injuries 

of these injured persons depth was not 

probed and there was no blackening 

present. He has not indicated as to by 

which weapon the said injuries could have 

been caused to the said injured persons. 

All the three injured were given reference 

lips and were also referred to the surgeon, 

but at no stage any one came to him to 

find out his opinion as to whether the said 

injuries were simple or grievous. He 

would not give any opinion in respect of 

injuries unless sought for. He has denied 

the suggestion that because of the police 

having told so, he had recorded the said 

injuries, although it was right to say that 

he had not given any treatment to the 

injured. 
 
 85.  Dr. Radheshyam Verma has 

been examined as PW 7 who has stated 

that on 26/02/2010 at about 11 AM he had 

conducted post-mortem of the deceased 

Naseem son of Shamshuddin, whose dead 

body was brought by 2 constables and 

was identified by them namely Ravir 

Singh and Brijendra Singh Rathi. He 

found following ante-mortem injuries on 

the person of the deceased: 
 
  1 - Pellet induced injuries, size 

1.0 cm x 1.0 cm x muscle deep on the 

front of the right side of forehead, it is 4.0 

cm above from the right side of eyebrow, 

margins were inverted and blackening 

present.  
 
  2 - Pellet induced injuries size 

1.0 cm x 1.0 cm x muscle deep. It is 5.0 

cm below from left-side ear.  

 
  3 - Pellet induced injuries size 

1.0 cm x 1.0 cm x depth not probed, 
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present on the neck. It is 6.0 cm below 

from the angle of the left side mandible.  
 
  4 - Pellet induced injury size 1.0 

cm x 1.0 cm x muscle deep present just 

above from the left side clavicle. One 

Pellet has been recovered, which was 

sealed.  

 
  5 - Pellet induced injuries size 

1.75 cm x 1.5 cm, x chest cavity deep on 

left side chest, near nipple, margins are 

clear inverted, blackening present and 

margins are regular. 
 
  6 - Wound of exit size 2.5 cm x 

1.75 cm x chest cavity deep present on 

left side chest wall was rated as just below 

from the left and scapular border. Its 

margins are outwards and irregular.  
 
 86.  It was noted in the margin that 

maximum pellets had injured tissues and 

had returned back from the same path like 

injury number 1, 2 and 3. 
 
 87.  On internal examination after 

opening skull, the brain was found yellow 

and it was found lacerated also. The 5th, 6th, 

8th and 9th ribs of the chest were found 

broken. The left lung was lacerated and in 

left-side pleural cavity, 1.5 litres of blood 

was found. Heart was lacerated. Cause of 

death was shock and haemorrhage as a result 

of fire arm weapon induced injuries. This 

witness has proved the post-mortem report 

Exhibit Ka - 18 and has opined that the 

deceased might have died on 25/02/2010 at 

about 2 PM by fire arm injuries. 
 
 88.  It has been stated in cross-

examination by this witness that by the 

said injury instant death was possible. He 

had not given any opinion in respect of 

injury no. 4. With regard to injury no. 1, 2 

and 3 he had indicated that the pellets had 

entered and had returned by the same 

route and came out of the body. Injury no. 

1 and 5 had blackening. He has stated that 

he could not tell as to whether the said 

blackening could have been caused by 

making fire from distance of 3 feet or 

less. It is right to say that trajectory of 

injury no. 5 to 6 was from above to 

downwards. He has denied that he did not 

take proper precautions in conducting the 

post-mortem. 
 
 89.  From a perusal of the statement 

of this witness it is apparent that he had 

conducted the post-mortem of the 

deceased and has found the deceased to 

have died because of fire arm injuries, 2 

out of which are found to have been 

caused from close range as blackening 

was found. It is also a case of the 

prosecution that the accused had opened 

fire upon the deceased as well as on 

injured by which deceased died and 

injured also received injuries and the time 

of the said injuries to have been caused to 

the deceased is also found to be the same 

which has been stated in the F.I.R. as the 

time of this occurrence. Therefore we find 

that the testimony of this witness is 

corroborating the eye-witnesses' account 

noted above. The argument was made on 

the side of the appellants that the 

trajectory of the injury number 5 and 6 

was found from above to downward and 

hence it does not match the statement of 

the eye-witnesses. We are not inclined to 

accept this argument because when 

indiscriminate firing is made, it is difficult 

for the witnesses to notice as to how and 

from which angle the injuries were 

caused. Moreover in this case the 

occurrence has been admitted by the 

accused side, the only defence taken by 
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the accused side is that the said injury to 

the deceased was caused in self-defence 

and the accused was also caused firearm 

injury for which cross case was registered 

against the complainant side. 
 
 90.  Now we would deal with the 

statement of the Investigating Officer 

Pramod Panwar (P.W.8) who has stated in 

cross-examination that it was right to say 

that till registration of this case on 

25/02/2010 at PS Shahpur at 4:30 PM he 

did not have any kind of information 

about happening of this occurrence. He 

has admitted that at Shahpur and Chauki 

Harsoli there was wireless set and in 

respect of serious occurrences information 

used to be exchanged. He does not 

remember as to whether at Chauki 

Harsoli, SI Baljor Singh was in charge or 

not although police remains there round-

the-clock. The concerned In-charge had 

not given any information on CUG 

mobile of any serious occurrence. Further 

he stated that after registration of the case 

in GD at report no. 33 time 11.30 hours, 

his Ravanagi was done with SI Bagesh 

Kumar Sharma apart from other police 

team by Government jeep, however 

Ravanagi of SI Baljor Singh does not find 

place in GD. After his Ravanagi he did 

not stop at Chauki Harsoli to take any 

police personnel along nor did he find out 

anything about the occurrence. According 

to the informant Irfan, police was 

available at Chauki Harsoli. It is wrong 

that he had sent the injured for treatment 

to District hospital. If it is written in his 

statement that prior to registration of 

F.I.R. he was present in District hospital, 

the same is wrong. The informant had met 

him at the police station for the first time 

after lodging the F.I.R. but he does not 

remember whether the written report was 

given to him or to Head Morrier, by him, 

but there was no order of his for 

registration of the case. It was wrong to 

say that at the time when written report 

was given at the police station he was not 

present there and because of that reason 

only there was no order on the said 

written report of his to the effect that case 

be registered. In Naksha Nokari whatever 

police happens to be there at the police 

Chauki, the description of their presence 

and details are noted in the GD. It had 

come to his knowledge during 

investigation that the injured were 

medically examined on the basis of 

Majrubi Chitthi which was given by 

constable Ram Mehar Singh. And this 

witness was asked as to from where the 

Majrubi Chitthi was issued, he stated that 

the same was issued from the police 

station. After having seen Exhibit Ka 15 , 

Exhibit Ka 16, Exhibit Ka 17 of the three 

injured namely Shakir, Raiyyan and 

Khalil he stated that their medical 

examinations were conducted at District 

hospital between 3.15 p.m. to 3.35 PM 

and all the three medical reports were 

provided to him by constable Ram Mehar 

Singh. During investigation, after his 

Ravanagi and return from the District 

hospital, these three injury memos were 

provided to him by the said constable and 

at the same time entry was made of these 

documents in GD no. 37 at 4 PM at PS 

Kotwali Nagar. After registration of the 

first information report he had instructed 

SI Bagesh Sharma to prepare 

panchayatnama at his instruction. It was 

right to say that at none of the pages of 

the said panchayatnama, there was his 

signature and on his own he stated that he 

was busy in other work. In Exhibit Ka 8, 

panchayatnama there is direction 

available for taking along constable 

Raghuveer Singh of Chauki Harsoli and 

constable Brijendra Rathi and SI Baljor 
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Singh along with available force to reach 

village Harsoli. According to 

panchayatnama the proceedings were held 

between 5.00 p.m. to 6.50 p.m. at Sadar 

hospital, Muzaffarnagar and on challan 

lash, Exhibit Ka 12, vide report no. 57 

time 23.40 hours on 25/02/2010 is 

endorsed as the time of dead body 

reaching police line Muzaffarnagar. From 

the District hospital, police line was 

situated about 2 kilometres away. He has 

denied the suggestion that on 25/02/2010 

till 23.40 hours, the F.I.R. had not been 

written at the police station. It was right to 

say that proceedings of panchayatnama 

were in last leg, right then they had 

proceeded for the place of incident. He, 

on his own, stated that SI Bagesh Sharma 

had come to the place of incident after 

concluding the proceedings and till then 

this witness had not done any written 

work. Whatever written work was done 

was done only after coming of SI Bagesh 

Sharma. After reaching the place of 

accident, first of all he made inspection of 

the place of incident and SI Bagesh 

Sharma prepared the site plan which is 

Exhibit Ka 19. The bloodstained and 

ordinary floor which were taken in 

possession, were the places outside the 

gate of the house of informant in 

varandah shown by ''C' and ''B', apart 

from that there is no other place shown 

from where anything was lifted. From this 

place, from where blood smeared floor 

was taken into possession, no empty 

cartridge was recovered. In site plan, from 

places shown by ''D' and ''E", blank 

cartridges of 12 bore and 315 bore 

respectively were recovered. The said 

witness had stated under 161 Cr. P.C. 

about fire to have been made by seven 

accused and has also written the same in 

written report that all of them had made 

indiscriminate firing in his house but 

during investigation only 2 cartridges 

mentioned above were recovered. Irfan 

had not shown him any marks of pallets 

on the walls of their residential house nor 

were they shown by informant to him, 

otherwise he would have shown them in 

the site plan. He was also not shown the 

fodder cutting machine near the staircase 

or sacks full of fodder otherwise he would 

have indicated them. He does not 

remember whether to the west of the 

place shown by ''C' there was any iron 

gate or not. It was told by informant that 

the accused had made firing from the 

place shown by ''A'. By ''X' is shown the 

place where deceased had received the 

shot. By ''B1' is shown the room on the 

third storey. It is right to say that the 

places which are shown by other letters 

than ''B' and ''C', no blood was found. In 

the fard relating to recovery of empty 

cartridges, got prepared by him by Bagesh 

Sharma, the word place of incident is 

written and not specifically Makan Dalan 

and on his own he stated that in the first 

information report the place of incident 

has been indicated. In both the fard i.e. of 

collecting the empty cartridges as well as 

of taking blood smeared soil, no specific 

time has been disclosed because he did 

not consider it necessary but he denied 

that he had not prepared those fard on 

25/02/2010. He has further stated that on 

26/02/2010 at 6:30 AM he had deposited 

three bundles after returning to the police 

station along with the sample seal. It is 

right to say that the said articles were 

deposited in Malkhana of police station 

and the description of the said articles was 

made in the Malkhana register of the PS. 

It is also right to say that on the fard of 

blood smeared and ordinary soil no other 

witness had put his signatures. It is also 

stated by him that when the case property 

becomes in excess, then only the articles 
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are deposited in Sadar Malkhana. He had 

arrested accused Sarfaraz and Sahid on 

27/02/2010 at 1:20 PM and according to 

Exhibit Ka 7 the accused was got sent 

along with Majrubi Chitthi for medical 

examination to PHC Shahpur with the 

help of constable Aslam and constable 

Samarpal. During investigation he was 

sent to hospital in Shahpur, but no 

medical report was submitted of accused 

Sarfaraz at PHC Shahpur. He had not 

incorporated the said document in 

investigation under sections 302 IPC, 

rather the investigating officer of cases 

under sections 25 of Arms Act, S I Baljor 

Singh pertaining to crime no. 165 of 2010 

was given a copy of the same, while the 

original of which was in ST No. 958/10, 

State vs Sarfaraz and the Doctor of PHC 

Shahpur had advised x-ray of the chest as 

well as right-hand of the injured Sarfaraz. 

On 27/02/2010, at the time of arrest of 

accused by him, the statement of Sarfaraz 

was recorded under sections 161 Cr. P.C. 

in which he had stated that on the date of 

incident, prior to the present incident 

Naseem, Khalil and his brothers had done 

Marpit in which he had got badly injured 

and also had stated that firing was done 

from both the sides and almost of the 

same type statement was also made by 

accused Sahid also, but in consonance 

with the U.P. Police Rules, no detailed 

investigation was done in respect of the 

statements by made by the accused. He 

has knowledge that the cross case of the 

present case relates to crime no. 163A/10, 

under sections 307/504/506 IPC, which 

was investigated by SI Bagesh Kumar 

Sharma and the case diary relating to that 

was perused by him and in the said case 

the said IO had submitted charge sheet 

against the informant of the present case 

and others. It is further stated by him that 

he had received the x-ray report of 

Raiyyan and Shakir which were entered in 

Parcha number 7 dated 11/03/2010 and in 

that it was mentioned that there was no 

bony injury found. The statements of 

witnesses named in F.I.R. namely, Ilyas 

Shabnam and Zubain could not be 

recorded on 25/02/2010 because of being 

busy in official work. He has denied that 

he had not recorded statement of these 

witnesses because by then F.I.R. had not 

been registered. It was right to say that 

during investigation he did not obtain 

supplementary medical report of the 

injured Raiyyan, Shakir and Khalil 

because there was no seriousness in the x-

ray report. At the time when Irfan had 

lodged report, thereafter he had not 

apprised him that Sarfaraz had also 

received injuries. 

 
 91.  The cause of occurrence has 

been shown to be quarrel which happened 

one week prior to the occurrence on 

account of playing volleyball, but in this 

regard he had not recorded the statement 

of independent witnesses, although in this 

regard the witnesses had made statements 

to him. The witness Irfan had not told him 

that he and his brother, after having 

returned from the field, were taking off 

fodder from the buggi to be placed on 

fodder machine nor had he given this 

statement that when women of the house 

raised alarm and sound of country made 

pistol were heard, due to fear people had 

assembled. This witness had also not 

stated to him that after putting his injured 

brother in the vehicle, first of all he came 

to the police Chauki of the village and 

from there he took along a police 

constable and then they went to the 

hospital. Witness Raiyyan had not stated 

to him that fodder machine was being run 

with hand, leaving which they fled and 

the fodder was left lying there. This 
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witness had not told him that at the time 

of occurrence they were cutting fodder. 

This witness has further stated that he 

could not find any such evidence during 

investigation that injured Raiyyan Khalil 

and Shakir had remained admitted for the 

treatment. He has denied that he did not 

make independent investigation and entire 

investigation was done by him sitting at 

the police station and filed charge sheet. 
 
 92.  This witness is a formal witness 

but his statement is of enormous 

importance as he has conducted the 

investigation in this case. There are few 

noteworthy points which need to be taken 

into consideration particularly the 

statement made by this witness that he did 

not find blood at any other place except at 

the places shown by ''B' and ''C' which 

meant that he did not find any blood at the 

place shown by ''X' where the deceased 

was found lying in injured condition on 

the third storey of the house of the 

informant, which is a little intriguing for 

us because the above-mentioned eye-

witnesses particularly PW 1 and PW 2 

have clearly stated that the deceased had 

run to the third floor of his house to save 

his life who was pursued by the accused 

and was being fired upon continuously, 

therefore in such a situation there was 

likelihood of the blood being found on the 

said place shown by ''X' at the third floor. 

But we find that this appears to be lacuna 

on the part of the investigating officer not 

to have collected blood from there, the 

benefit of which cannot be allowed to go 

to the accused. There are few other 

statements also made by this witness such 

as him not having found any mark of fire 

made on the walls of the gher, even 

though it is a prosecution case that there 

firing was made by the accused persons, it 

was argued that had there been made such 

kind of firing, certainly such kind of 

marks would have been found and also 

the cattle which were tied there would 

also have received injuries and therefore 

being found nothing of the sort there 

would create doubt in the mind of prudent 

person about the prosecution version 

being true. We are not much impressed by 

the said argument because it was not 

necessary that such marks would have 

been found on the walls because that 

would depend upon the intensity of the 

fire and also in evidence it has come that 

cattle were tied on one side, and it could 

be possible that on the said side fires may 

not have been made. This witness has also 

stated that the injured on the side of the 

complainant namely, Raiyyan Khalil and 

Shakir had not received serious injuries 

because of which he had not collected 

supplementary medical examination 

report of the injured persons, but that 

would not mean that the said injured had 

not received injuries in this occurrence. 

The Doctor has proved that these injured 

had received injuries and since lacerated 

wound is found, it could not be ruled out 

that they would have been caused by the 

fire arm. There appears to be lapse on the 

part of investigating officer in not making 

serious investigation as per his own 

admission and the case of accused 

Sarfaraz having been fired upon by 

Naseem, Khalil and his brothers on the 

pretext that it was not permissible under 

the U.P. Police Rules although he has 

admitted that he had full knowledge that 

there was a cross case being crime no. 

163A/10 registered at the same PS which 

was being investigated by S I Bagesh 

Kumar Sharma, who had filed charge 

sheet against the complainant side in this 

case and the same was perused by this 

witness. It would be appropriate for this 

witness, who has investigated the present 
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case to have investigated the said matter 

as well to reach the right conclusion as to 

who was the aggressor or whether both 

the sides were involved in free fight in 

which injuries were suffered on both the 

sides. Be that as it may, we have to form 

an opinion on the basis of evidence which 

has been placed before us. We find that 

whatever discrepancies have been noticed 

in the statement made by this witness in 

respect of the statements which were 

given before him by PW 1, 2 and 3 who 

are eye-witnesses, do not appear to relate 

to the material aspect of the case and such 

contradictions of the prosecution may be 

overlooked keeping in view the fact that 

in a matter of assault like the present one 

when large number of the accused were 

assaulting the deceased and the other 

injured by fire arms, it could be possible 

certainly omissions/commissions could be 

there which should be taken to be natural. 

Therefore the testimony of this witness is 

found to be in favour of the prosecution 

and does not appear to suffer from any 

serious lacuna. 
 
 93.  S.I. Baljor Singh has been 

examined as P.W. 9 who has stated that 

on 27/02/2010 he was posted as SI at PS 

Shahpur and on that day he was assigned 

the investigation of case crime no. 165 of 

2010 under sections 25/27 State vs 

Sarfaraz and also of crime no. 166/2010 

under sections 25/27 vs Sahid. On 

27/02/2010 he had copied chick F.I.R., 

GD and had taken statement of the 

constable clerk Sahab Singh, statement of 

accused Sarfaraz and Sahid in Parcha 1 

and also took a statement of SI Anil Singh 

and constable 34 Jitendra Singh. On 

3/3/2010 he took the statement of 

informant SHO Promod Panwar, 

constable 388 Samaryab and at the 

instance of S.I., Anek Singh made the 

spot inspection and prepared site plan. 

The original site plan was kept on the file 

of ST No. 958/2010 which is paper no. 8 

in his handwriting and the same has been 

exhibited as Exhibit Ka 23 and a carbon 

copy of the same is placed on the file of 

ST no. 959/2010 which is paper no. 7 and 

which is marked Exhibit Ka 24. On 

04/03/2010, he filed charge sheet no. 

40/2010 in crime no. 165 of 2010 which 

is paper no. 3 and is marked Exhibit Ka 

25. In crime no. 166 of 2010 pertaining to 

sections 25/27 of the Arms Act State vs 

Sahid, he filed charge sheet no. 41/2010 

which is paper no. 3 and is marked 

Exhibit Ka 26. Against those accused 

persons he proceeded, sanction was 

obtained from the District Magistrate on 

18/03/2010 by him which is paper no. 6 

and the same is marked Exhibit Ka 27. 

Against accused Sahid prosecution 

sanction was obtained on 18/03/2010, 

which is paper no. 6 on the file and the 

same is marked Exhibit Ka 20. One SCD 

Parcha was also prepared by him on 

24/03/2010. 
 
 94.  In cross-examination this 

witness has stated that in both the cases 

mentioned above charge sheet was 

submitted by him on 04/03/2010 and in 

both the cases prosecution sanction was 

received by him on 18/03/2010. The 

medical examination of accused Sarfaraz 

was got done at PHC Shahpur through 

police. The reference slip of the said 

injured accused Sarfaraz in original was 

available on file, which along with his 

medical report were obtained by him 

during investigation and were annexed in 

case diary. A carbon copy of the said 

medical report was provided by him in the 

murder case to the investigating officer by 

him and not the original. The entry of 

these papers was made in GD of the 
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police station. He was Sub Inspector 

under the SHO. In this matter the arrest 

was made by the SHO, recovery was also 

made by SHO. For prosecution sanction 

he himself had taken the weapons to the 

District Magistrate which was opened by 

him and was shown to the District 

Magistrate after making fire and both the 

bundles were opened and thereafter 

resealed by him with the seal of the 

District Magistrate. He had collected the 

weapons from the Malkhana of the police 

station. He has denied that he did not 

make investigation in accordance with 

law and simply because he was 

subordinate to the SHO he had completed 

investigation sitting at the police station 

and submitted charge sheet. He has 

further stated that he does not recollect 

whether at the time of taking the weapons 

from the police station, entry was made in 

the Malkhana register or not. He clarified 

that at the police station there is a 

Malkhana register but it does not bear 

number of the article deposited and the 

identification of the case property is made 

by crime number. 

 
 95.  This witness is a formal witness 

of the cases against two accused named 

above, namely, Sarfaraz and Sahid from 

whom firearm weapons where recovered 

and this witness had made investigation in 

the cases against them under sections 

25/27 of Arms Act and submitted charge- 

sheet after taking proper sanction from the 

District Magistrate. 
 
 96.  From the side of defence doctor 

Radheshyam Verma has been examined 

as DW 1 who was posted at T B hospital, 

Muzaffarnagar. He has stated that on 

26/02/2010 he was deployed on 

emergency duty. On the said date one 

patient by the name Sarfaraz Ali son of 

Shaukat Ali aged about 23 years resident 

of village Harsoli had come to him at 

about 9.25 AM and was medically 

examined in emergency and following 

injury was found on his person: 
 
  (i) Pellet induced injuries over 

right side chest and trauma over posterior 

chest wall. 
 
 97.  Further this witness has stated 

that he had referred the patient to be 

admitted in Medical College, Meerut and 

for conducting medico-legal examination 

of the injuries. The original reference slip 

is in the file of ST No. 724/2011 State vs 

Khalil and others under sections 

307/504/506 IPC PS Shahpur, photo copy 

of which is filed which is marked Exhibit 

Kha - 2. 
 
 98.  This witness has been cross-

examined and has stated that he did not 

conduct any medical examination of the 

said patient nor did he conduct an x-ray 

nor any x-ray was shown to him during 

his examination. He had simply referred 

the patient to medical college Meerut, 

although he denied that he had mentioned 

''bullet induced injuries' at the instance of 

the accused. By whom the same has been 

written, he does not know. He cannot tell 

as to whether in the clothes which the said 

patient was wearing there was any whole. 

In the reference slip he has not disclosed 

that any treatment was given to him. In 

the said reference slip the only reference 

of the name of Sarfaraz is made and not 

of any of his relatives. He denied that 

because of pressure upon him he had 

mentioned in the slip bullet induced 

injuries and also stated it to be wrong that 

Sarfaraz did not have any injury on head. 

He stated it to be right that he had not 

seen any other injury nor does he 
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remember as to whether the patient had 

come himself for being referred or was 

brought by someone. 

 
 99.  Hakikat has been examined as DW 

2, who has stated in examination- in-chief that 

he knows Sarfaraz of his village who is son of 

Shaukat and he also knows Khalil, Nadeem, 

Raiyyan son of Shamshuddin and Shakir son 

of Raiyyan and Naseem who has died. The 

occurrence took place about 7 ¼ years ago on 

25/02/2010 at about 2:30 PM. His house was 

in front of the medical store of Farukh which 

was located in the house of Mahadev. On the 

said day at about 2:30 PM Sarfaraz had come 

to take medicines, right then Naseem, Khalil, 

Raiyyan and Shakir came there with Lathis, 

country made pistol and gun at the said 

medical store and tried to drag Sarfaraz inside 

their house. He had seen that there was a lane 

by the side of the house of Naseem and others 

, where Sarfaraz was caused injuries by lathis 

by Khalil and Raiyyan. Khalil, Raiyyan and 

Naseem had caught hold of Sarfaraz, Naseem 

was armed at that time by a gun. All of them 

told Shakir "Mar sale ko goli" and at this 

instigation Shakir made fire upon Sarfaraz 

with an intention to kill and as soon as 

Naseem was disposed to make fire upon 

Sarfaraz, looking his life in danger, he 

snatched the said gun from the hand of 

Naseem somehow and started fleeing. Behind 

him these people also chased him with an 

intention to kill, then Sarfaraz in order to save 

his own life made fire from the said snatched 

gun and fled in injured condition from there. 

Subsequently he came to know that Naseem 

had died. This occurrence was seen by him 

and apart from him by Gaiyur, Musharraf, 

Ifroz and other Mohalla persons. 

 
 100.  In cross-examination this 

witness has stated that he had not given 

the statement he made today in writing to 

any higher police officer and it was also 

stated by him to his counsel and to none 

else. He came to know yesterday only 

when police had lifted him. He could not 

tell as to in which direction is the opening 

of the house of accused as he does not 

know the directions. The distance of the 

house of accused from his own house 

would be about half km. but in which 

direction he could not tell. His house is 

situated in different Mohalla than the 

houses in which accused are located and 

in between, there are about 50 houses. 

Between his house and the house of 

Farukh there is one road. The store of the 

Farukh opens on the road, which restore 

was being run for about 5 to 6 years. It 

was told by the villagers that after the 

occurrence Sarfaraz had been referred to 

Meerut. After getting injured, where 

Sarfaraz had gone, he did not know. After 

getting injuries in head Sarfaraz had fallen 

in the lane outside. He kept lying there for 

about half second and thereafter got up 

and fled and thereafter stated that when he 

got up, then the fire was made at him, 

which hit his chest from a distance of 

about half feet, by which he fell down and 

none lifted him. After half second of 

getting hit he again got up and snatched 

the gun of Naseem but he cannot tell 

whether it (gun) had single barrel or 

double barrel. By the said gun no fire was 

made upon Sarfaraz. After snatching the 

said gun, Sarfaraz fled towards his house. 

He did not run after him, rather kept 

standing there only. After having run 15 - 

16 paces Sarfaraz made fire upon accused 

to save his life, he made just one fire. He 

was looking all this from the place of 

occurrence. He does not know whether 

the fire made by Sarfaraz hit anyone or 

not. After making fire Sarfaraz ran 

towards his house along with the gun but 

he does not know what he did with the 

said gun. He does not know whether 
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Sarfaraz had gone to his home or not. He 

had seen him only up to the medical store 

and thereafter he had gone home. What 

happened thereafter of Sarfaraz he cannot 

tell as to where he had gone? He had not 

gone to his house next day or even 

thereafter because he did not know as to 

where he was. Sarfaraz was of his clan 

but he cannot tell as to what was his 

relation with him. Sarfaraz used to do 

farming. When the occurrence happened 

Farukh was not at the medical store. He 

had not seen him prior to or even after the 

occurrence but he further stated that it 

was not so that there was no medical store 

of Farukh. The name of father of Farukh 

was Islamu.. Farukh has medical store 

even today which is being run by Kala 

son of Shaukat. The said Kala is not 

related to Farukh. It is wrong to say that 

there was no medical store of Kala. 

Farukh had gone to jail after the 

occurrence but how many days after the 

occurrence, he does not know. Farukh 

was son of the brother of Sarfaraz. 

Naseem son of Shamshuddin was 

murdered on the same day, of which he 

was narrating the occurrence. The brother 

of Naseem namely Khalil had also 

received firearm injury or not, he cannot 

tell. He also could not tell whether 

Raiyyan and Shakeb had received fire arm 

injuries. It was right to say that Sadik, 

Sajid, Arshad, Rashid, Sarfaraz, Farukh 

and Mumtaj were in jail but why, he 

could not tell. About one hour after the 

occurrence police had arrived. He had not 

met them. After having seen the police he 

had closed himself in his house. About the 

occurrence he had told the villagers only. 

Prior to narrating it in the court he did not 

tell about it to the police. He does not 

know as to for how long police stayed 

there. He was at his home and thereafter 

did not see police personnel. He denied 

that he had not seen any such occurrence 

and the house which he was stating to be 

his, was not his house and that he was 

making false statement only because of 

being of the family of Sarfaraz.  
 
 101.  The statement of this witness 

does not appear to be trustworthy and 

confidence inspiring because he has stated 

himself to be present on the place of 

incident when firing was being made from 

the side of the complainant upon Sarfaraz 

and the description that he has given that 

Sarfaraz had fallen after getting hit and 

thereafter again got up, and ran for certain 

distance and again he was shot at and 

thereafter fell down but again got up and 

this time he snatched the gun from the 

hands of Naseem when he was about to 

make fire upon him and thereafter he fled 

towards his house in injured condition and 

while he was being chased by the accused 

with an intention to kill him, Sarfaraz 

made fire upon the complainant side but 

he cannot tell as to who got hurt by that. 

Had he been there certainly he would 

have seen as to who had got the injury by 

the fire made by Sarfaraz. He appears to 

have made the said statement only with a 

view to defending the accused Sarfaraz by 

cooking up a story so as to enable him 

have right of private defence and in excise 

of the same to prove that he had made fire 

upon the complainant side which might 

have hit the deceased Naseem although he 

did not specifically said so.  

 
 102.  S.I. Bagesh Kumar Sharma has 

been examined as D.W. 3 who has stated 

that on 10/03/2010 he was posted on the 

post of S I at P.S. Shahpur and on that day 

after registration of the case crime no. 163 

of 2010 under sections 307, 504, 506 IPC 

against accused Naseem, Khalil, Raiyyan 

son of Shamshuddin and Shakir son of 
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Raiyyan, residents of Harsoli, the 

investigation was assigned to him. On the 

said day he copied the chick F.I.R., GD 

and took statement of the F.I.R. writer and 

thereafter on 11/03/2010 he took the 

statement of the informant in Parcha no. 2 

and also of witness Afroz son of Jabbar, 

resident of Harsoli, Musharraf son of 

farzullah and Gafoor son of his Ismail, 

residents of Harsoli and also received 

injury memos of injured Sarfaraz and 

inspected the place of occurrence and 

prepared the site plan which is paper no. 9 

and is marked as Exhibit Kha - 3. On 

15/03/2010 in Parcha no. 3 effort was 

made to arrest the accused who could not 

be found. In Parcha no. 6 dated 

23/03/2010, the statement of Sarfaraz was 

recorded after permission from court as he 

was detained in prison. In CD 7 dated 

04/04/2010 raid was made to arrest the 

accused but could not be found. In CD 8 

dated 14/4/2010 again raid was made but 

accused could not be found hence report 

was submitted for obtaining NBW. In CD 

9 dated 15/04/2010 the effort was made to 

arrest the accused persons by obtaining 

NBW but they could not be found. In CD 

10 dated 21/04/2010 and CD 11 dated 

11/05/2010 raid was conducted but 

accused could not be found. In CD 12 

dated 23/05/2010 a report was submitted 

for issuing warrant under sections 82 and 

83 of the Criminal Procedure Code. In CD 

13 dated 26/05/2010, NBW was issued 

against the accused. In CD 14 dated 

27/05/2014 raid was made for executing 

NBW but could not be executed. In CD 

15 dated 28/05/2010, warrant under 

sections 82 Cr.P.C. were obtained for 

service but accused could not be found. In 

CD 16 dated 13/06/2010 raid was 

conducted but accused could not be 

found. In CD 18 dated 29/06/2010 a 

report was submitted for obtaining 

warrant under sections 83 Cr. P.C. In CD 

19 dated 02/07/2010 warrant were 

obtained against accused under sections 

83 Cr. P.C.. In CD 20 dated 18/07/2010, 

medical report of injured Sarfaraz were 

received. The accused were released on 

interim bail from High Court. Charge- 

sheet no. 118/2010 was submitted after 

having found sufficient evidence against 

accused Khalil, Raiyyan and Shakir, 

which is paper number 3 and is marked as 

Exhibit Kha - 4. The summoned file of ST 

no. 724 of 2011 State vs Khalil and 

Sarfaraz was in front of him, in which site 

plan and the said charge sheet were 

placed and these two documents were 

marked as Exhibit Kha - 3 and Kha - 4.  
 
 103.  This witness in cross-

examination has stated that he has not 

shown the medical store of Farukh in the 

site plan. He cannot tell the distance and 

the direction of medical store of Farukh 

from the place of incident. He does not 

know whether Farukh was an accused in 

cross case. He did not find out as to where 

Farukh was. He had inspected the place of 

incident at the instance of the informant. 

Informant is not an eye-witness of this 

case. He had not gone to the place of 

incident taking along any eye-witness. 

Sarfaraz is an accused in cross case, who 

had stated that he had snatched the gun 

and thereafter had made fire in defence. 

He did not enquire from Sarfaraz as to 

where the said gun was nor did he ask 

about it from any other witness. He did 

not enquire about it even from Farukh. He 

did not find out anything about the 

deceased and injured of the cross case. He 

cannot tell the distance of lane from the 

place of occurrence shown by ''X' nor 

could he tell the width of the said lane. He 

did not find any such evidence on the 

place of incident which would reflect that 
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the occurrence happened because he had gone 

to the place of incident many days after the 

occurrence. He had not gone to the house of 

Naseem on the date of incident.. He had not 

taken his statement or of any person of kolhu 

in respect the occurrence. He had not recorded 

statement of any eye-witness whose houses 

were near the place of incident. He had not 

gone to the hospital to record the statement of 

any employee in respect of the injuries caused. 

The clothes of Sarfaraz were not taken into 

possession nor did he make any queries about 

the same from him. He had gone to the house 

of the informant but did not make any 

endorsement regarding it. No damage was 

noticed in the house of informant. Sarfaraz 

had not stated to him that when he had gone to 

the store of Farukh he was present there. 

Rather he had given statement that Raiyyan, 

Khalil and Naseem had caught hold of him 

and Shakeel had made fire from the country 

made pistol which he was carrying in his 

hand. Shaukat had stated to him that he had 

gone to lodge report at PS Shahpur but the 

same was not lodged. He had also stated that 

Naseem told Shakir ''mar sale ko goli'. This 

witness had not told that all the four accused 

had made fire upon his son Sarfaraz rather had 

told that Sarfaraz had made fire. He has 

denied to have submitted charge- sheet on the 

basis of false investigation.  

 
 104.  From the statement of this 

witness it is apparent that he was very lax 

in conducting the investigation in respect 

of vital aspects of the matter. He has 

admitted not to have recorded the 

statements of independent witness who 

were living in the vicinity nor did he 

record any statement of any employee of 

the hospital with respect to the injuries 

having been caused to Sarfaraz. Shaukat, 

he stated, had not told him that all the four 

accused had made fire upon Sarfaraz 

rather had stated that it was Sarfaraz who 

made fire upon them. He also did not find 

out anything about the injuries caused to 

the deceased and the injured of the cross 

cases, which ought to have been done by 

him for fair investigation.  
 
 105.  Dr. Mukund Pal Singh has been 

examined as DW 4, who has stated to have 

medically examined Sarfaraz on 26/02/2010 

at 12.50 p.m., who was brought by Md. 

Hashim son of Suleman, resident of Sher 

Nagar, Nai Mandi District Muzaffarnagar, 

who was referred from Muzaffarnagar 

hospital to Meerut and found following 

injuries on his person:  
 
  1 - Lacerated wound 3 cm × 0.5 

cm, × the scalp deep on left side of skull 

10 cm above left ear, blood clot present, 

kept under observation and x-ray advised.  
 
  2 - Pellet induced lacerated 

wound on his right side of front of chest 

10 cm × 8 cm, area above left nipple, 

lacerated wound about 8 in number, 

average size 0.2 cm into 0.2 cm hole in 

shape, blackening present, around the 

wound, bleeding on touch, kept under 

observation and advised x-ray.  
 
  3 - Contusion 10 cm × 2 cm on 

the right side of front of abdomen below 

right subcostral, red in colour.  
 
  4 - Contusion multiple in 

number on lower part of abdomen in an 

area of 8 cm × 6 cm, average size 3 cm 

into 2 cm, 5 cm below umblicus.  
 
 106.  He has opined that injury no. 1, 

3 and 4 could have been caused by blunt 

object while injury number 2 could have 

been caused by a firearm. X-ray was 

advised keeping the injury no. 1 and 2 
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under observation. The nature of the 

injury no. 3 and 4 were found to be simple 

and were received within one day. The 

patient was referred from District hospital 

Muzaffarnagar, regarding which police 

was informed. According to him, injury 

no. 2 was possible to have been caused on 

25/02/2010 at 2.30 p.m. by fire arm and 

all these injuries were received within 24 

hours of the medical examination. He has 

proved the said medical report which is 

marked as Exhibit Kha - 5. He had 

conducted medical examination at the 

reference slip of District hospital 

Muzaffarnagar.  

 
 107.  In cross examination this 

witness has stated that the injured 

Sarfaraz was not admitted although he 

had come there at about 12.50 p.m.. He 

could not tell as to for how long they 

stayed in the hospital. He was brought in 

fully conscious condition. He did not find 

any abnormality in his general condition 

nor did he enquire from him as to where 

did he get those injuries. He also did not 

enquire anything about FIR being lodged 

in respect of the said occurrence in which 

he received these injuries however he had 

informed about it to the Medical College 

police on phone but he does not know 

whether police had arrived or not. He also 

does not recollect whether x-ray was 

conducted of the injured and whether the 

same was placed before him for preparing 

supplementary report or not. He does not 

recollect whether the injured had 

undergone any operation or not. The 

injury no. 2 was lacerated wound, but he 

could not tell as to from how much 

distance a fire would be required to be 

made for causing such kind of wound. He 

could not tell whether any pellet was 

taken out of injury no. 2 after operation. 

He further stated that when contusion is 

caused, its colour would be red and would 

remain so between 12 to 24 hours. Injury 

number 3 and 4 could have been received 

by him 5 to 10 minutes prior to 

conducting of the medical examination. 

Injury no. 1 was a lacerated wound and 

the blood clots within 6 hours. He could 

not tell the duration of injury no. 2. Injury 

no. 3 and 4 could have been 

manufactured. He has denied to have 

prepared the false medical exemption 

report in collusion with the accused. He 

could not tell about the nature of the 

injury no. 2. He could not tell whether the 

injury was dangerous to life or not. He 

could not tell the depth of the pellets. The 

pellets were not in front of him today. He 

had not stitched any injury of the injured.  
 
 108.  This witness is a formal 

witness, who has stated to have medically 

examined the injured Sarfaraz upon being 

referred from District hospital 

Muzaffarnagar on a reference slip. He has 

clearly admitted that the said patient was 

not admitted and that he was not in a 

position to disclose the nature of the 

injuries as to whether they were 

dangerous to life or not because no x-ray 

report was presented before him for 

supplementary report to be prepared. He 

has gone to the extent of saying that 

injury no. 3 and 4 could have been 

manufactured. He has also noticed that 

the injured was not in a critical condition, 

rather was fully conscious. Therefore 

from his statement the said injured does 

not appear to have suffered any serious 

kind of injuries.  
 
 109.  From the side of the learned 

counsel for the appellants it has been 

argued that in the present case one died 

while three are stated to have become 

injured on the side of prosecution in this 
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occurrence and elaborated that the 

deceased was Naseem while the injured 

were Khalil (PW 3), Raiyyan and Shakir. 

While on the side of defence, accused 

Sarfaraz had received injuries caused 

from the side of prosecution, but no 

explanation was given thereof. The place 

of occurrence has also been changed. In 

fact the occurrence had started at the 

medicine store which was about 600 - 700 

metres away from the house of the 

informant and the prosecution has shifted 

place of occurrence by showing it that 

accused side had assaulted the 

complainant side by fire arms inside the 

gher of the complainant side and further 

shifted the place of occurrence by stating 

that the accused had made fire upon the 

deceased Naseem from the staircase. 

There was no motive for giving effect to 

this occurrence, however attention was 

drawn to the last Para of page 48 of the 

paper book in which it was mentioned 

that the effort was made by the 

prosecution to create motive that few days 

prior to this occurrence a quarrel had 

taken place between brothers of PW 1 

Irfan namely, Naseem and Khalil with the 

accused side, was not any serious kind of 

quarrel which would create motive to 

commit the present occurrence and that is 

why PW 1 failed to disclose the names 

even of those persons who were playing 

the volleyball on the said date. Much 

emphasis was laid on the right of self-

defence because it was argued that 

accused Sarfaraz opened fire upon 

deceased Naseem as Naseem along with 

the other three namely, Khalil, Raiyyan 

and Shakir had assaulted Sarfaraz with 

Lathi Danda, country made pistol and gun 

at the medicine shop and when Naseem 

was about to make fire on Sarfaraz, he 

(Sarfaraz) had snatched gun from the 

hand of the Naseem and ran towards his 

house to save his life and had made fire 

upon the complainant side in defence. It 

was also emphasized that the injuries 

caused to the accused Sarfaraz were not 

explained by the prosecution side which 

clearly indicates concealment of origin of 

the occurrence. Attention has also been 

drawn to the fact that Majrubi Chitthi 

were given to the injured prior to lodging 

of the F.I.R. which shows that the F.I.R. 

was anti-timed. No x-ray was conducted 

of the injured although PW 6 had 

examined all the three injured. Hence it 

was evident that the injuries sustained by 

them could not be serious. Attention was 

drawn to the statement of PW 6, Dr. 

Pradeep Mittal who had stated that for 

knowing the nature of injuries he had 

referred the injured persons to the surgeon 

and attention was also drawn to page 139 

and 140 of the paper book in which this 

witness has admitted that there was no 

reference of crime no. on the three injury 

reports. The medical examination of all 

the three injured was conducted between 

3:15 PM to 3:35 PM while the F.I.R. was 

lodged at 4:30 PM. Attention was also 

drawn to the statement of PW 1 at page 

43 and 44, wherein this witness has 

admitted that cross case of the present 

case under sections 307, 504, 506 IPC 

was going on in the court, complainant of 

which was Shaukat, father of the injured 

Sarfaraz, in which charge sheet was 

submitted against real brothers of PW 1 

namely, Naseem (deceased) , Khalil, 

Raiyyan and Shakir. Attention was also 

drawn to the statement of PW 1 at page 

67 in which he has stated that Sarfaraz 

had received the injury, was apprised to 

him by SO after he (PW 1) lodged report. 

This witness also had admitted that in the 

said case his brothers named above had 

got themselves bailed out. The attention 

was also drawn to page 72 of the paper 
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book in which PW 1 has denied the 

suggestion that on 25/02/2010 at 2:30 PM 

Sarfaraz had gone to take medicine from 

the medical store of Farukh and at that 

time Naseem, Khalil, Raiyyan and Shakir 

having Lathi, country made pistol and 

gun, tried to drag Sarfaraz into their house 

and that in the lane by the side of the 

house of the complainant, Sarfaraz was 

caused injuries by Lathi by Khalil and 

Raiyyan and both the them along with 

Naseem, who was armed with gun, had 

caught hold of Sarfaraz and then Shakir 

had exhorted ''mar sale ko goli' and at this 

Shakir made fire on Sarfaraz with an 

intention to kill him by country made 

pistol and when Naseem was about to 

make fire on him by the gun in his hand 

Sarfaraz snatched the same from his hand 

and thereafter all the four above named 

complainant side chased him, then 

Sarfaraz opened fire upon them in order 

to defend himself and somehow returned 

home to save his life. The attention was 

also drawn to the statement of PW 2 

Raiyyan at page 75 of the paper book in 

which he admitted that the case under 

sections 307, 504 and 506 IPC was got 

registered by father of Sarfaraz against the 

complainant side. The attention was also 

drawn to the statement of PW 3 Khalil at 

page 99 of the paper book in which this 

witness has also admitted the case having 

been registered against the complainant 

side by Shaukat. It was argued that the 

place and time of incident of both the 

occurrences are one and the same. On 

behalf of the accused Arshad it was also 

argued that improvement has been made 

in respect of place of occurrence by the 

prosecution side, which shows that the 

occurrence happened in some other 

manner than in the manner as has been 

stated in the F.I.R. No role was assigned 

to him hence he cannot be treated to be a 

member of unlawful assembly. He had no 

motive of committing offence, hence his 

conviction with the aid of sections 149 

IPC was bad in law. Nothing was 

recovered from his possession. It was also 

argued on behalf of the appellants that no 

blood was found on the staircase nor any 

pellets were found there , which would 

indicate that the occurrence did not take 

place there. The incident took place at the 

medicine shop of Farukh where Sarfaraz 

had already received firearm injury and 

then he had snatched the gun and when he 

fled to save his life, the complainant side 

had chased him. On 27 /02/2010 recovery 

of paunia , a small gun has been shown 

from him . In order to conceal the genesis 

of the incident, the injuries caused to the 

accused Sarfaraz have been concealed. No 

blood was found on the third floor/storey 

of the house which also shows that no 

incident took place there. In fact the 

occurrence took place in the manner as 

was mentioned in Exhibit Kha - 1 and not 

as mentioned in Exhibit Ka – 1. 
 
 110.  From the side of prosecution it 

was vehemently argued that the cross case 

has been concocted by the father of the 

accused i.e. Shaukat . It is very unnatural 

that the injured Sarfaraz was taken to 

Sasural of Shaukat in Sher Nagar and 

thereafter he was shown in District 

hospital Muzaffarnagar , from where he 

was referred to Meerut for medical 

examination. No defence was taken in the 

statement under sections 313 Cr. P.C. that 

the accused Sarfaraz had made fire in 

defence. It clearly proved beyond 

reasonable doubt by the prosecution side 

that it were the accused who had come 

prepared with common object of the 

unlawful assembly formed by them to 

make assault upon the deceased and the 

other injured persons in order to kill them 



2 All.                                        Sarfaraz Ali & Anr. Vs State of U.P.  2217 

and with that object in mind they had 

opened fire upon them by which deceased 

had died and three other injured had 

received injuries. The appeal therefore 

deserves to be dismissed.  
 
 111.  After having heard the 

arguments of both the sides and having 

perused the entire evidence on record we 

find that according to prosecution version, 

about 7-8 days prior to the present 

occurrence, a dispute had occurred 

between informant's brothers i.e. Naseem 

(deceased) and Khalil (PW-3) on the one 

hand and accused Sadiq on the other, 

while they were playing volleyball, which 

was settled between them by intervention 

of some villagers but accused Sadiq had 

given a threat to them to see. In pursuance 

of the said threat on 25.2.2010 at about 

2:00 pm, accused Sadiq, his brother Sahid 

and other family members namely 

Arshad, Rashid, Sarfaraz, Farukh and 

Mumtaj came at the house of informant 

armed with country made pistols and guns 

and Sadiq abused Naseem "Sale Naseem 

Tujhe Dekhna hai" and then all of them 

entered the house of informant and started 

making fire with an intention to kill, in 

which PW-1's brother Naseem, Khalil, 

Raiyyan and his nephew Shakir received 

fire arm injuries. The informant fled from 

there in order to save his life, while the 

accused taking the brothers of the 

deceased and his nephew dead, had also 

fled from there. The informant had taken 

the injured persons to the Muzaffar Nagar 

District Hospital, where his brother 

Naseem was declared dead, while Khalil 

was fighting for his life.  

 
 112.  On the other hand, the version 

of the defence is that ten days ago prior to 

the present occurrence, the son of Shaukat 

namely, accused Sarfaraz had a quarrel 

with Naseem (deceased) S/o 

Shamshuddin in respect of weighing of 

buggi of sugarcane at Kolhu and the same 

was got settled by few persons present 

there. At that time Naseem had given 

threat to Sarfaraz that he would see him 

but ignoring that threat, his son Sarfaraz 

had gone on 25.2.2010, at about 2:30 pm, 

at the medical store of Farukh to bring 

medicine for his father Shaukat, right 

then, Naseem (deceased), Khalil (injured), 

Raiyyan (injured) S/o Shamshuddin and 

Shakir (injured) S/o Raiyyan, came there 

at the said medical store armed with 

Lathi, country made pistols and guns in 

their hands and forcibly tried to drag 

Sarfaraz to their house and Sarfaraz was 

assaulted by Khalil and Raiyyan by Lathi 

in the lane adjacent to their house and 

Raiyyan, Khalil and Naseem, who were 

having guns, had caught hold of Sarfaraz 

and then Shakir had told "Mar Sale Ko 

Goli", at this exhortation, Shakir made 

fire upon Sarfaraz by country made pistol 

in his hand with an intention to kill and as 

soon as Naseem was about to make fire 

upon Sarfaraz, Sarfaraz sensing that he 

might be killed, snatched gun from the 

hand of the Naseem and thereafter all the 

four above persons had chased Sarfaraz, 

who in order to save his life, made fire 

and somehow saved his life and came 

home. It is further the case of the defence 

that the family of complainant side was 

big and they all reached the house of 

accused due to which the accused had 

closed his door and windows and in the 

night after concealing themselves, had 

gone to Shernagar (Sasural of Shaukat) 

and from there accused- Sarfaraz was 

taken to Muzaffarnagar District hospital 

but from there he was referred to Meerut 

for medical examination because of 

serious injuries. Shaukat had given an 

application dated 2.3.2010 addressing to 
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D.I.G., Saharanpur, whereon after the 

order having been passed, a cross-case 

was registered as Crime No. 163A of 

2010, under Sections 307, 504 and 506 

IPC against complainant side, which 

included Naseem (deceased), Khalil, 

Raiyyan and Shakir on 10.3.2010 at 18:30 

pm.  
 
 113.  It could be most pertinent to 

mention here that from the side of 

accused, F.I.R. has been lodged against 

the complainant side showing the 

occurrence to have taken place on 

25.2.2010 at 2:30 pm in which deceased 

Naseem along with other injured namely 

Khalil, Raiyyan and Shakir have been 

made accused, while from the side of 

prosecution, the occurrence is shown to 

have taken place on 25.2.2010 at 2:00 pm, 

which raises a question as to how incident 

could have been done by Naseem 

(deceased) at 2:30 pm when he is stated to 

have died, by prosecution side, in 

occurrence, which took place at 2:00 pm, 

this question does not appear to have been 

dealt with by the trial court on the basis of 

evidence adduced from both the sides. It 

is also apparent from the judgment of the 

trial court that it has taken the occurrence 

of Crime No. 163A of 2010 to be not a 

cross case of the occurrence of Crime No. 

163 of 2010 and has treated them to be 

two separate incidents having been 

committed at two different point of time 

and has awarded punishment to both the 

sides.  
 
 114.  In order to prove the 

prosecution case, which has been 

mentioned above, the informant Irfan 

(PW-1) has supported the said version in 

examination-in-chief by saying that on the 

date of occurrence i.e. 2.5.2010, he along 

with his brother was taking off fodder 

from the buggi after having returned from 

the field to be placed on the fodder 

machine to be cut, right then at about 2:00 

pm, all of a sudden accused Sadiq armed 

with country made pistol and accused 

Sahid, Arshad, Rashid, Sarfaraz, Mumtaj 

and Farooq armed with country made 

pistols entered his house saying "Maro 

salon ko" and at this, they all opened fire 

from the respective weapons in their 

hands, in which his brother Naseem, he 

himself, Khalil, Raiyyan and his nephew 

Shakir had received fire arm injuries. He 

saved his life by concealing himself. The 

women of the house had raised alarm and 

also after hearing the sounds of fires, 

people had assembled there but the 

accused fled from there, giving him 

threats and, thereafter, he with the help of 

other family members had taken his 

injured brother to hospital taking along 

with him a constable from the police 

Chauki of the village but doctor 

pronounced Naseem dead, while other 

injured brothers were got admitted for 

treatment. The F.I.R. has been promptly 

lodged because occurrence took place at 

2:00 pm while on the same day the F.I.R. 

has been lodged at 2:30 pm, though the 

distance of the village Harsauli, where the 

occurrence took place from the P.S. was 7 

kms. This witness has been cross-

examined at length. He has stated in 

cross-examination that by 3:15 pm, he 

had reached Government Hospital 

Muzaffar Nagar and soon, thereafter, the 

doctor declared Naseem dead. The 

accused had started the occurrence soon 

after coming there. One accused, started 

abusing seeing him Naseem ran towards 

the staircase. All were armed with country 

made pistols except Sadiq, who was 

armed with gun. Soon after coming there, 

accused started firing upon them, about 

14-15 fires were made. As soon as fire 
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started, the complainant side fled from 

there. The place where fodder was being 

cut, Naseem, Khalil, Raiyyan and Shakir 

had received injuries and they, thereafter, 

fled from there. Raiyyan, Khalil and 

Shakir had jumped towards the northern 

wall to save their life, while Naseem fled 

towards the third floor of his house, who 

was chased by the accused. He had 

received fire arm injury when he had 

turned around to see the accused. The I.O. 

has shown the place where Naseem was 

lying in injured condition by ''X' on the 

third floor of the complainant's house in 

site plan, which is Ext. Ka.-19. 

 
 115.  It is apparent from the 

statement of this witness that initially the 

firing took place near the fodder machine, 

where deceased Naseem along with his 

other brothers was busy in cutting the 

fodder and when the assault was made by 

the accused side, three of injured, who are 

named above, crossed over the northern 

boundary to save their life, while the 

deceased Naseem ascended the third floor 

of the house but he was pursued by the 

accused and fire was made upon him even 

from the staircase and ultimately he lay in 

deeply injured condition at place ''X' from 

where he was taken down after the 

accused had fled from there. Similarly 

PW-2, Raiyyan, who is also an injured 

witness, has supported the version of 

prosecution stated above, whose 

statement has been mentioned above in 

detail. The third injured namely, Khalil, 

has also supported the prosecution version 

as narrated above.  
 
 116.  All these three injured 

witnesses have been cross-examined at 

length except Irfan but nothing such has 

been elicited in cross-examination, which 

would make their presence doubtful on 

the place of occurrence particularly 

because of them being injured witnesses. 

The injuries received by them have been 

proved by PW-6, Dr. Pradeep Mittal, who 

found injured Khalil to have suffered five 

injuries, all were lacerated wounds, 

although he has stated that to know the 

nature of said injuries, he had referred the 

patient to surgeon. The injuries caused to 

Khalil were suffered on face, left 

shoulder, left hand, left chest and right 

thigh. Similarly, the other injured Shakir 

had received one lacerated wound on his 

head. The third injured Raiyyan had 

received two lacerated wounds, one on 

little finger and the other on left hand. 

These injured were also referred to 

surgeon for knowing the nature of 

injuries. It is true that these three injured 

were examined by Dr. between 3:15 pm 

to 3:35 pm, although F.I.R. was lodged at 

4:30 pm, which establishes that injuries 

were examined by the Dr. before lodging 

the F.I.R. It can be well understood that if 

somebody has assaulted by fire arm 

weapons, the primary aim of all the 

injured and his family members would be 

to get themselves medically examined 

first rather than rush to the police station 

to lodge F.I.R., therefore, we find that 

nothing adverse should be inferred in the 

present case merely because the injuries 

were got examined by Doctor prior to 

lodging the F.I.R. simply on that count it 

cannot be said that the F.I.R. was ante-

timed and no benefit should be allowed to 

go to the accused because of this reason.  
 
 117.  As regards, the deceased 

Naseem, his post mortem was conducted 

by R.S. Verma (PW-7) on 26.2.2010 at 

11:00 am and had found six ante mortem 

wounds on his person. Injury no. 1 was on 

his forehead, injury no. 2 was on his face, 

injury no. 3 was on his neck, injury no. 4 
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was on his clavicle and injury no. 5 was 

on his chest, while injury no. 6 was also 

on chest. All these injuries were fire arm 

injuries, which according to the doctor 

were possible to have been caused on 

25.2.2010 at 2:00 pm by which the 

deceased would have died. Therefore, it is 

well established by the testimonies of 

PW-6 and PW-7 that all the injuries 

sustained by the three injured named 

above as well as one deceased were fire 

arm injuries and the assailants/accused 

were also established by the prosecution 

side to have been armed with country 

made pistol and gun by which they are 

stated to have fired upon them, therefore, 

the ocular testimony is corroborated by 

the medical examination reports in the 

present case.  

 
 118.  As regards the motive of giving 

effect to this occurrence, it is mentioned 

by all the three witnesses of fact i.e. PW-

1, PW-2 and PW-3 that about 7-8 days 

prior to this occurrence, a dispute had 

arisen between the deceased Naseem and 

Khalil on the one hand and accused Sadiq 

on the other while playing volleyball, 

which was resolved by the villagers at 

that time but the accused Sadiq had given 

threat to the deceased that he would see 

him and it was in pursuance to this threat 

that the present occurrence was given 

effect to. The said animosity which has 

been proved by all the three witnesses is 

found to be sufficient by us for giving 

effect to the present occurrence by the 

accused.  
 
 119.  As regards the place of 

occurrence, regarding which it was argued 

by the learned counsel for the appellants 

that it has been shifted because according 

to the defence, the occurrence had started 

at the shop of medicine belonging to 

Farukh, which was adjacent to the lane, 

where accused Sarfaraz had gone to 

purchase medicine for his father and it 

was there that the three injured mentioned 

above as well as deceased had gone there, 

who all had tried to drag the accused 

Sarfaraz towards their house and in the 

process one fire was also made by one of 

the injured witnesses, while two others 

including the said injured witness had 

caught hold of Sarfaraz and Shakir had 

made fire upon Sarfaraz with an intention 

to kill him and, thereafter, when Naseem 

(deceased) tried to also make fire upon 

him, his gun was snatched by Sarfaraz in 

order to save himself and fled towards his 

house and while he was being chased, he 

made fire upon the complainant side. It is 

further argued by the learned counsel for 

the appellants that the accused are stated 

to have entered the 'Gher' of the 

complainant side where they are stated to 

have made fire upon the deceased and the 

injured persons indiscriminately but 

neither any marks of bullets were found 

on the walls of the 'Gher' nor any cattle, 

which are stated to be tied there, received 

any injuries, which shows that the said 

occurrence did not happen, rather the 

occurrence happened in some other 

manner. It was also argued that place of 

occurrence is shifted by showing the 

incident to have happened inside the 

'Gher' near the fodder cutting machine 

and, thereafter, when the injured fled from 

there in order to save their life crossing 

the wall, the accused chased the deceased 

Naseem, who headed towards the third 

floor of his house and he was stated to 

have been fired upon from the staircase. 

In this regard there were inconsistent 

statements of PW-1 to PW-3 as some of 

them have stated that the accused had 

followed the deceased right up to third 

floor and shot him there, while others 
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have stated that the fire was made upon 

the deceased only from the staircase, such 

kind of discrepancies would make case of 

prosecution doubtful. We are not inclined 

to accept this argument of learned counsel 

for the appellants because in a situation 

like the one in the present case in which 

as many as seven accused are stated to 

have made indiscriminate firing in 

prosecution of common object of the 

unlawful assembly formed by them in 

order to eliminate the deceased and kill 

other injured persons, it would be difficult 

for the witnesses, even if they are injured 

witnesses, who have seen the occurrence, 

to divulge distinctly as to which of 

accused had made fire and from where. It 

has come in evidence beyond any doubt 

that all the seven accused, who have been 

named in the F.I.R., had entered in the 

'Gher' of the complainant side in order to 

eliminate the deceased and caused injuries 

to the injured persons in prosecution of 

common object of unlawful assembly 

formed by them.  
 
 120.  In this regard, it would be 

pertinent to mention here that the place of 

occurrence would extend from the place, 

where initially firing was made near the 

fodder cutting machine and, thereafter, right 

up to the place where deceased Naseem was 

found lying in injured condition at place 

shown by ''X' at the third floor, therefore, 

from the evidence on record, we do not find 

that there was such kind of shifting of place 

of incident, which would make the 

prosecution case to be doubtful.  
 
 121.  Now we would dealt with 

aspect of the defence case which has been 

stated above.  
 
 122.  From the side of defence, four 

witnesses have been examined to prove 

their defence. From among the eye-

witnesses, Hakikat has been examined as 

DW-1, whose testimony has already been 

mentioned above by us and we find that 

he has tried to prove the defence version 

in examination-in-chief that he was 

witness of the occurrence of 25.2.2010 at 

2:30 pm, which happened at the medical 

store of Farrukh, where he was present 

when accused Sarfaraz had come to take 

medicine for his father and it was then 

that Naseem (deceased) Khalil, Raiyyan 

and Shakir had come there armed with 

Lathi, country made pistol and gun and 

had tried to drag Sarfaraz into their house 

and Shakir was beaten by them in the lane 

adjacent to the house of the complainant, 

who was caught hold up by Khalil, 

Raiyyan and Naseem. Shakir had 

exhorted that 'Mar Sale Ko Goli', at which 

Shakir had fired upon Sarfaraz by his 

country made pistol and as soon as 

Naseem was about to make fire, Sarfaraz 

sensing threat to his life, had snatched the 

gun from his hand and fled towards house 

in order to save himself, they were 

pursued by the complainant side and in 

order to save his life, Sarfaraj made fire 

upon the complainant side by the said 

snatched gun. Later on he came to know 

that Naseem had died. The said 

occurrence was seen by Gayoor, 

Musarraf, Imroz and none of these 

witnesses have been examined in defence 

from the side of accused. In cross-

examination, made by the complainant 

side, the testimony of this witness was 

found to be not confidence inspiring 

because he had admitted that he failed to 

know as to where Sarfaraz had gone after 

having got injured. The narration made by 

him of the said injured-accused because 

having fallen and again getting up and 

then again getting hit by bullet and then 

again getting up and finally making fire 
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upon the complainant side in order to save 

himself, does not sound natural. He has 

further stated that he continued to stay 

there and witnessed this incident and 

could not tell as to whom shot hit, which 

was made by Sarfaraz. Had he been 

present on the spot. He certainly would 

have seen the person, who was hit by the 

shot made by Sarfaraj, therefore the 

testimony of this witness is not 

trustworthy and it appears that because of 

being close to the accused side, he had 

made false statement.  
 
 123.  As regards, DW-2, who is Dr. 

R.S. Verma, it may be mentioned that he 

had simply referred the accused Sarfaraz 

on 26.2.2010 at 9:25 pm, when he was 

brought in emergency in District Hospital, 

Muzaffarnagar to the medical college 

Meerut, and he failed to give explanation 

as to who had recorded the injury in 

respect of the said patient, which 

mentioned Pellet induced injuries over 

right side chest and trauma over posterior 

chest wall. He has simply proved Ext. 

Kha-2, which is reference slip. He has 

also admitted in cross-examination that no 

X-ray was shown to him at the time of 

medical inspection made of the said 

patient. From the statement of this 

witness, we do not find that he found the 

accused to be in serious condition.  
 
 124.  DW-3, S.I. Bagesh Kumar 

Sharma, he had conducted the 

investigation of the alleged cross-case, in 

which he submitted charge sheet. He in 

cross-examination, has stated that Shaukat 

had not told him that Naseem told Shakir 

'Mar Sale Ko Goli'. This witness had also 

not stated to him that all the four accused 

(complainant side) made fire upon 

Sarfaraz, rather it was told by him that 

Sarfaraz had made fire. 

 125.  This witness has stated that he 

did not record the statement of any 

persons/eye-witnesses living in vicinity in 

respect of correctness of the present 

occurrence, which happened with 

Sarfaraz. He has also stated that the 

informant of the cross-case was not eye-

witness and he has not taken any eye-

witness to the place of incident for 

making site plan. It appears from the 

statement of this witness that he did not 

make serious effort to come to the truth of 

the occurrence nor does it appear that he 

evaluated this fact as to how it was 

possible that according to prosecution 

side, the occurrence took place at 2:00 pm 

in which Naseem had died, while the 

same deceased had been made accused 

along with three other injured persons in a 

cross-case in respect of the occurrence, 

which is stated to have occurred at 2:30 

pm on the same day as a dead person 

could not be believed to have participated 

in the said occurrence, which falsifies the 

whole defence version.  
 
 126.  Dr. Mukund Pal Singh has been 

examined as DW-4, who has proved four 

injuries on the person of accused Sarfaraz. 

Injury no. 1 is incised lacerated wound on 

the left side of the head, injury no. 2 is 

incised lacerated wound on left side of 

chest and injury no. 3 is contusion on 

abdomen in right side and injury no. 4 is 

contusion on abdomen covering large area 

and has proved his injury memo, which is 

Ext. Kha-5. In cross-examination, this 

witness has clearly stated that the said 

injured-accused was not admitted in 

hospital. He was fully in conscious 

condition, no abnormality was found in 

his general condition. From his statement, 

it can fairly be gathered that the said 

injured was not having any serious kind 

of injuries and this witness has gone to the 
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extent to state that injury no. 3 and injury 

no. 4 could have been manufactured.  
 
 127.  On the basis of defence 

witnesses, we are of the view that the 

defence version does not appear to be 

trustworthy and the same needs to be 

discarded, while the prosecution has been 

able to prove its case to the hilt on the 

basis of sound proof of evidence which 

has been discussed above and, therefore, 

these appeals deserve to be dismissed 

with respect to all the accused having 

been held guilty by the trial court in crime 

no. 163 of 2010, under Section 148, 307 

read with 149, 302 read with 149, 452 

IPC and 7 Criminal Law Amendment Act, 

and is accordingly, dismissed.  
 
 128. Since all the accused were 

armed with deadly weapons, the offence 

under Section 147 does not stand proved 

because none of the accused was armed 

with ordinary weapons. Therefore, the 

accused mentioned-above stand acquitted 

of offence under section 147 IPC.  
 
 129.  We further are of the view that 

on the basis of evidence of PW-4, 

Constable Sahab Singh, and PW-5, S.I. 

Bogesh Kumar Sharma, PW-8 S.I. 

Pramod Kumar and P.W. 9, S.I. Balzor 

Singh, it is also evident that on 27.2.2010 

at about 1:20 pm, from the possession of 

the accused Sarfaraz and Sahid one 12 

bore gun and one cartridge of 12 bore and 

one country made pistol of 315 bore and 

one live cartridge of 315 bore were 

recovered for which they did not possess 

any valid license and, therefore, the trial 

court has also held them guilty under 

Section 25 of Arms Act rightly. 

Therefore, appeals of the accused persons 

for being held guilty under Section 25 of 

Arms Act also stand dismissed. 

 130.  Now it would be pertinent for 

us to express our opinion as to whether 

the punishment awarded by the trial court 

is on the higher side as they have been 

awarded punishment under Section 302 

read with 149 IPC for being hang till 

death.  

 
 131.  As regards reduction of the 

sentence from death penalty to life 

imprisonment, we would like to rely upon 

the law laid-down by Supreme Court in 

Farooq @ Karattaa Farooq & Ors vs. 

State Of Kerala (2002) 4 SCC 697 in 

which in paragraph no. 8 following is 

held:  

 
  "Next question which is to be 

considered is as to whether the High 

Court was justified in upholding the death 

penalty imposed against appellant Farooq 

and appellant Sathar. Reference in this 

connection may be made to the 

Constitution Bench decision of this Court 

in the case ofBachan Singh v. State of 

Punjab, AIR 1980 SC 898, as well as, 

following the same, three Judge Bench 

decision of this Court inMachhi Singh & 

Ors. v. State of Punjab1983 (3) SCC 470, 

wherein various circumstances have been 

enumerated and it was laid down that if the 

case squarely falls within its ambit, only in 

that eventuality, death penalty can be 

awarded. It was observed that in rarest of 

rare cases when collective conscience of the 

community is so shocked that it will expect 

the holders of the judicial power centre to 

inflict death penalty irrespective of their 

personal opinion as regards desirability or 

otherwise retaining death penalty, such a 

penalty can be inflicted. In the facts and 

circumstances of the present case, it is not 

possible to come to the conclusion that the 

present case would fall within the category of 

rarest of rare one. Therefore, we are clearly 
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of the opinion that in the fitness of things, 

extreme penalty of death was not called for 

and the same is fit to be commuted to life 

imprisonment." 
 
 132.  It is apparent from the above 

position of law that death penalty should 

be awarded only in circumstances as 

enumerated in the above-mentioned cases 

and only in that eventuality when 

collective conscience of the community is 

so shocked that it will expect the court to 

inflict death penalty irrespective of their 

personal opinion as desirability. In the 

present case, we find that facts were not 

such as would shock our conscience to 

that extent that we would feel compelled 

to award death penalty because the 

murder in the present case is not 

committed in such gruesome manner that 

it will require imposition of death penalty.  
 
 133.  In this regard, in our opinion, 

this is not one of such cases in which the 

offence of murder is committed in such 

gruesome manner that it would require 

imposition of death penalty. The accused 

are stated to have made fires upon the 

deceased and also on other three injured 

persons by which they have received 

injuries. Therefore, we find it adequate 

that ends of justice would be met if the 

punishment under Section 302/149 IPC is 

reduced to that of life imprisonment and a 

fine of Rs. 10,000/- and in default of 

payment of fine, two months simple 

imprisonment. Rest of the punishments 

which have been awarded under the above 

mentioned sections do not require any 

interference and they are upheld.  
 
 134.  Accused are in jail.  

 
 135.  The Criminal (Capital) Appeal 

No.205 of 2015 stands partly allowed and 

the reference for confirmation stands 

rejected.  
 
 136.  The Criminal Appeal Nos. 206 

of 2018 and Criminal Appeal No.207 of 

2018 stand dismissed.  
 
 137.  Let a copy of this judgment be 

transmitted to the court below along with 

original record of lower court for 

necessary information and compliance 

forthwith 
---------- 
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Relative witness: -  

Relationship with deceased is not a factor that 

affects credibility of witness, more so, a 
relative would not conceal the actual culprit 
and make allegation against an innocent 

person.  The testimony of the PW-1 and PW-6 
cannot be discarded only on the basis of their 
relationship with the deceased.  

 
The trial Court is able to seprate grain from 
the chaff, the reliable and acceptable part of 
the evidence can be accepted and the 

untruthful part of the evidence may be 
rejected and on the basis of truthful evidence 
some accused may be convicted and others 

may be acquitted. 

Distinguish between motive intention 
and knowledge: - 

There is intent and knowledge then the same 
would be a case of Section 304 Part I and if it 
is only a case of knowledge and not intention 

to cause murder and bodily injury then the 
same would fall Under Section 304 Part II. 
The facts and circumstances of the 

present case of grave and sudden 
provocation and hence the Accused is 
entitled to the benefit of Section 300 

Exception 4 of the Indian Penal Code.” 

It is a case of culpable homicide not 
amounting to murder inasmuch as the incident 
happened on account of sudden fight between 

the friends who had gathered for a drink party 
arranged. There was no pre-mediation and the 
act done by the Appellant was in the heat of 

passion without the Appellant taking any 
undue advantage or acted in a cruel manner. 

Over all discussion, it is apparent that the act 

of appellant is covered under Section 304 Part-
I of the I.P.C. instead of Section 300 
punishable under Section 302 of the I.P.C. 

and, therefore, appellant is liable to be 
convicted under Section 304 Part-I of I.P.C. 
and not under Section 302 I.P.C. 

 
Appeal partly allowed (E-2) 
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(Delivered by Hon’ble Mohd. Faiz Alam 

Khan, J.) 

 1.  Heard Shri Mohd. Shahid Akhtar, 

Advocate for the appellant in Criminal 

Appeal Nos. 542 of 1998, 564 of 1998, 

541 of 1998 and as Amicus Curiae for 

appellant, Kalloo in Criminal Appeal No. 

1839 of 2004 as well as Shri Chandra 

Shekhar Pandey, learned A.G.A. for the 

State.  
 

  These Criminal Appeal Nos. 

542 of 1998, 564 of 1998, 541 of 1998, 

1839 of 2004 have been filed by above 

appellants against the judgment and order 

dated 29.09.1998 passed by learned 

Additional Sessions Judge XIth, Lucknow 

in Sessions Trial No. 316 of 1996 "State 

vs. Siya Ram and others", arising out of 

Case Crime No. 86 of 1995, under 

Sections 147, 148, 149 and 302 I.P.C., 

Police Station Itaunja, District Lucknow, 

whereby all the appellants were convicted 

under Section 147, 148, 149 and 302 

I.P.C. and sentenced for life 

imprisonment.  
 

 2.  The prosecution case as borne out 

of the record of the Subordinate Court is 

that a written report was presented by Sri 

Rafique Khan son of Sri Husaini Khan 

resident of Village Ludhauli, Police 

Station Itaunja, District Lucknow to 

S.H.O. Police Station Itaunja, on 

22.05.1995 at about 9:45 pm. alleging that 

the younger brother of the applicant 

namely Zaheer Khan is running a shop of 

Electric appliances at Manpur Chauraha. 

One Munna son of Ram Shanker Pasi is 

employed in his shop as a servant. On 

22.05.1995 at about 8:30 pm., he 

(Rafique) and Zaheer went to the 

residence of Munna with regard to some 

work pertaining to installation of 

decorative lights and when Zaheer called 

Munna from the main gate of the house, 

Siya Ram Lodhi son of Munni Lal, Karan 
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Singh son of Bhagwan Bux Singh, Harish 

Chandra son of Hem Raj, Santosh Singh 

son of Sheetla Bux Singh, Arjun Singh 

son of Bhagwan Bux Singh, Khem 

Chandra son of Munna, Ram Shanker son 

of Putti Lal and Kallu son of unknown 

emerged out from the house and dragged 

his brother namely Zaheer inside the 

house and started assaulting him by 

''Kicks and Fists'. His brother fell down 

and Siya Ram took out a knife from his 

pocket and stabbed Zaheer below his 

chest with an intention to kill him. His 

brother (Zaheer)after receiving grievous 

injuries died at the spot, inside the house 

of Ram Shanker. On hearing alarm, 

Mohd. Shamim son of Maqsood Khan 

and Krishna Kumar Mishra son of Lal 

Bihari Mishra of the same village 

Ludhauli arrived on the spot and 

witnessed the incident in the light of torch 

and 'Dhibri' , which was lighting inside 

the house. The other villagers of the 

village also arrived on the spot and 

witnessed the incident. The dead body of 

his brother is lying inside the house of 

Ram Shanker. 
 

 3.  On the basis of the aforesaid 

written application (Exhibit-ka-1), Chik 

FIR (Exhibit-ka-2) was prepared and a 

case was registered at Case Crime No. 86 

of 1995 on 22.05.1995 at 9:45 pm, under 

Sections 147, 148, 149 and 302 I.P.C.. A 

corresponding G.D. entry (Exhibit-ka-3), 

was also made in the General Diary as 

Serial No. 86 of 1995 at 9:45 pm. on 

22.05.1995 and investigation of the F.I.R. 

was entrusted to S.H.O. Shri M.M. Khan. 

The Investigating Officer visited the place 

of incident and prepared Inquest Report 

(Exhibit-ka-5) and other necessary papers 

for the purpose of postmortem of the dead 

body i.e. 'Photo Lash' (Exhibit-ka-7), 

Sample Seal (Exhibit-ka-6), letter to 

C.M.O, (Exhibit-ka-9), Form No.13 

(Exhibit-ka-8). The Investigating Officer 

also prepared the Site Plan (Exhibit-ka-

10) and collected the blood stained and 

simple soil from the place of occurrence 

and also prepared a Recovery-memo 

(Exhibit-ka-11). The dead body of 

deceased Zaheer was thereafter sent for 

postmortem. 
 

 4.  P.W.-4/Doctor Nalini Kant 

Tripathi conducted the postmortem on the 

body of the deceased Zaheer on 

23.05.1995 at 11:30 am and prepared a 

postmortem report (Exhibit-ka-4). He 

found the age of the deceased as about 32 

years, a person of average built body. 

Rigor mortis was present all over the 

body. The postmortem staining was 

present on the back, Eyes were closed and 

mouth was half open. 
 

  The Doctor found following 

ante mortem injuries on the dead body of 

the deceased:-  
 

  Injury No.1/Stab wound of 5 

cm. x 2 cm. x abdominal cavity deep 

present on point of abdomen 6 cm. above 

from umbilicus, margins are sharp and 

clear cut and well defined. On opening 

ecchymosis present beneath injury, small 

intestine cut through and through at one 

place place. Small intestine and abdomen 

omentum is coming out of wound. 

Direction is oblique forward to move 

downward.  
 

  Injury No.2/Stab wound of 4 

cm. x 2 cm. x Abdomen cavity deep 

present on right side lower base 7 cm. 

behind mid line and 10 cm. above from 

post superior Iliac spine. Margins are 

sharp clear cut and well defined. 

Direction is obliquely forwarded upward 
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from right to left. On opening ecchymosis 

present underneath injury. Stomach cut 

through and through at one place about 01 

liter of fluid and clotted blood with food 

material present in abdominal cavity.  
 

  On internal examination, 90 ml. 

liquid food matter was found in the 

Stomach, digested food and gases were 

found in small intestine and faecal matter 

and gases were found in big intestine. 

Galbladder was empty. The cause of 

death was determined as death occurred 

due to shock and haemorrhage, as a result 

of, Anti-mortem stab wounds .  
 

  The Investigation Officer, during 

the course of investigation also sent the blood 

stained soil and other articles, recovered form 

the spot, for chemical examination and the 

report of the chemical analyst (Exhibit-ka-12) 

is available on record, which states that human 

blood has been found on all these articles. The 

Investigating Officer after completing the 

investigation filed a charge-sheet against all 

the named accused persons under Section 

147, 148, 149 and 302 I.P.C.  
 

 5.  The case being triable by the 

Court of Sessions was committed to the 

Sessions Court and charges under Section 

147, 149/302 I.P.C. were framed against 

Karan Singh son of Bhagwan Bux Singh, 

Harish Chandra son of Hem Raj, Santosh 

Singh son of Sheetla Singh, Arjun Singh 

son of Bhagwan Bux Sing, Khem 

Chandra son of Munna, Ram Shanker son 

of Putti Lal, while charges under Section 

148 and 149/302 of I.P.C. was framed 

against accused-appellant, Siya Ram. The 

appellants denied the charges and claimed 

trial. 
 

 6.  The prosecution in order to bring 

home the charges framed against 

appellants/accused persons relied on 

following documentary evidence:- 
 

1. Application FIR, Exhibit-ka-1 
 

2. Chick FIR,   Exhibit-ka-2  
 

3. G.D. Entry of FIR, Exhibit-ka-3 
 

4. Postmortem report,  Exhibit-ka-4 
 

5. Inquest Report,  Exhibit-ka-5 
 

6. Seal Sample,  Exhibit-ka-6 
 

7. Photo Lash,   Exhibit-ka-7 
 

8. Form-13,   Exhibit-ka-8 
 

9. Letter to C.M.O,  Exhibit-ka-9 
 

10. Site Plan,   Exhibit-ka-10 
 

11. Seizure Memo of 
Simple & blood  
stained Soil,   Exhibit-ka-11  
 

12. Chemical Analyst 
Report,    Exhibit-ka-12 
 

13. Charge-sheet,  Exhibit-ka-13 
 

 Apart from the above mentioned 

documentary evidence, the prosecution 

also testified following witnesses :-  
 

P.W.-1/Rafique Khan     

   (Informant/Eye witness)  
 

P.W.-2/Mohd. Shamim     

        (Eye witness)  
 

P.W.-3/Constable Vishnu Narayan 

Shukla,      
           (Scribe of the Chick FIR and G.D.) 
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 P.W.-4/Doctor Nalini Kant Tripathi, 

the        
       (Doctor, who conducted postmortem)

  

  
P.W.-5/Shri M.M. Khan,    

      (Investigating Officer)  
 

P.W.-6/Raees Khan @ Rahees,  

 (Scribe of the application of FIR)  
  
 7.  After the completion of 

prosecution evidence, the statement of 

appellants was recorded under section 313 

of the Code Of Criminal Procedure 

wherein they denied the occurrence as 

alleged by the prosecution and alleged 

false implication due to enmity. Appellant 

Siyaram also denied his presence at the 

spot and further stated that police has 

shielded the actual culprits. He claimed 

that deceased has been murdered as he 

was of bad character. Appellant Ram 

Shankar Stated that injured Zaheer 

entered his house to save his life. He went 

to the house of Rafique to call him and 

when he went to lodge the report the dead 

body of deceased remained in his care. 
 

  Appellants in their defence also 

produced D.W.-1 Loknaam, D.W.-2 

Khemchandra, D.W.-3 Santram and 

D.W.-4 Krishna Kumar.  
 

 8.  The Trial Court after appreciating 

and analyzing the evidence made 

available on record came to the 

conclusion that the prosecution has been 

able to prove its case beyond reasonable 

doubt against appellants Siya Ram, Karan 

Singh, Harishchandra, Ram Shanker and 

Kalloo, and vide impugned judgment and 

order convicted and sentenced the 

appellants in the manner described in the 

first paragraph of this judgment. Trial 

Court by the same judgment and order 

acquitted the accused persons Santosh 

Singh, Arjun Singh and Khemchandra of 

the charges under Sections 147, 148, 

149/302 I.P.C. No appeal, till date, is 

stated to have been filed by the State 

against the Judgment and Order of 

acquittal, pertaining to Santosh Singh, 

Arjun Singh and Khemchandra. 
 

  Shri Mohd. Shahid Akhtar, learned 

counsel for the appellants while referring to 

the judgment of the Trial Court submits that 

the Court below has convicted the appellants 

only on the basis of ''surmises, assumptions 

and conjectures'. The prosecution, according 

to him, failed in its duty to prove the charges 

against the appellants.  
 

 9.  Learned counsel for appellant-

accused further submits that as per the 

facts and circumstances of the present 

case, the case of other appellants is 

different from the case of appellant 

Siyaram and in absence of any unlawful 

assembly they could not be convicted for 

the Act of Siyaram. 
 

  Learned counsel for the 

appellants further submits that the Court 

below have acquitted 03 accused persons 

and convicted the appellants on the same 

set of evidence. No motive has been 

proved of the crime and the prosecution 

story is highly improbable. 
 

  He further submits that the 

evidence of 02 eye witnesses namely 

P.W.-1/Rafique and P.W.-2/Mohd. 

Shamim is not trustworthy in facts and 

circumstances of the case and also on the 

count that they are related to the deceased 

Zaheer and, therefore, their evidence is 

partisan and interested and could not be 

believed  
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  He further submits that the story 

of the prosecution is highly improbable 

specially the fact that deceased Zaheer 

was dragged inside the house by all 

accused persons and the theory of 

prosecution that all accused persons 

caught hold of him and dragged the 

deceased for some distance is not 

believable in the facts and circumstances 

of the case, as no mark of injury or any 

sign has been found on the body of the 

deceased, which may suggest any scuffle. 

The Investigating Officer namely P.W.-

5/M.M. Khan has also not found any sign 

of scuffle at the spot. Therefore, the story 

of the prosecution is full of lies.  
 

  He further submits that, in fact it 

is a blind murder. Deceased Zaheer has 

been murdered somewhere else by some 

unknown persons and to save himself, he 

came in the Courtyard of Ram Shanker 

and simply on the basis that his dead body 

has been found there, the appellants have 

been falsely roped in.  
 

  He further submits that P.W.-

2/Mohd. Shamim is a chance witness and 

other independent witness/Krishna Kumar 

has not been produced by the prosecution 

and he testified himself as defence 

witness (D.W.-4) and in his statement has 

stated that P.W.-2/Mohd. Shamim was 

with him at the time of occurrence. 

Therefore, the presence of P.W.-2/Mohd. 

Shamim at the spot is highly doubtful and 

could not be believed in the facts and 

circumstances of the case.  
 

  It is further submitted by 

learned counsel for the appellants that the 

accused persons were not having any 

prior information of the arrival of the 

deceased and, therefore, in absence of any 

prior enmity, there was neither any 

opportunity nor occasion for the 

appellants to form any unlawful assembly. 

No member of the assembly except Siya 

Ram was having any arm with him and 

the fact that Siya Ram is possessing a 

knife, was not known to any other 

accused person either before or during the 

hot talks or during alleged scuffle of 

deceased with Siya Ram. Therefore, there 

was no unlawful assembly formed at any 

time of the alleged incident.  
 

  10.  Per contra, Shri Chandra 

Shekhar Pandey, learned A.G.A. submits 

that the prosecution by reliable and 

acceptable evidence has proved the case 

of prosecution and in cases of direct 

evidence, the prosecution is not obliged to 

prove the motive and, therefore, the case 

is to be decided on the basis of direct 

evidence of eye witnesses. 
 

  He further submits that on the 

day of occurrence the deceased was 

dragged into the house by all accused 

persons and the unlawful assembly was 

formed at that point of time when 

deceased was dragged inside the house by 

all appellants and accused Siya Ram as a 

member of that Unlawful Assembly, in 

order to achieve its common object, 

stabbed deceased Zaheer in his Stomach 

and waist and caused his death. Therefore, 

each and every appellant is liable for the 

murder of Zaheer, being part and parcel of 

the Unlawful Assembly.Therefore, the 

Court below has not acted illegally in 

convicting the appellants and no 

interference is required in the Judgment 

and Order of the Trial Court and the 

appeal is liable to be dismissed.  
 

  11.  Before proceeding further, 

it is expedient to have a brief survey of 

the evidence of the prosecution as well as 
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of the defence available on record, so that 

the evidence available on record may be 

appreciated in a better way in the 

backdrop of the arguments advanced on 

behalf of the appellants and State. 
 

  P.W.-1/Rafique Khan is the 

brother of the deceased Zaheer and was 

accompanying him at that point of time. 

He has stated that Munna was working 

with Zaheer and on the fateful day at 8:30 

pm, when he along with Zaheer came to 

the house of Munna to take him (Munna) 

with them and gave a call to him from his 

main door, father of Munna i.e. Ram 

Shanker came out followed by Siya Ram, 

Kalloo, Harishchandra, Karan Singh and 

03 other unknown persons and they 

caught hold of the deceased. Ram 

Shanker, Kallu, Harishchandra and Karan 

Singh caught hold of the deceased and 

Siya Ram took out a knife from his pocket 

and started stabbing the deceased below 

his chest. The incident was witnessed by 

him as well as by Shamim and Krishna 

Kumar, who were holding torches in their 

hand and a''Dhibri' was also lighted inside 

the house. He also narrated the motive of 

crime as some dispute about monetary 

transaction between Siya Ram and 

Zaheer. He acknowledges that the FIR 

was written by Raees on his dictation.  
  In cross-examination, he stated 

that Munna was working as an employee 

of Zaheer, so was Putanni. On the fateful 

night, they took a contract of decorative 

lighting near Shamsherganj and all 

material pertaining to that was already 

transported to the Site and as Munna did 

not come to the shop, they came to the 

house of Munna to call him. He further 

stated that responding to the call given by 

deceased- Zaheer, at first, Ram Shanker 

came out and thereafter other accused 

persons named by him in his chief-

examination emerged and dragged Zaheer 

inside the house. They took his brother 

inside the house near the door of ''Baretha' 

and at that time Siya Ram took out a knife 

and stabbed Zaheer. He did not go inside 

the house and raised an alarm. His brother 

used to come at the house of Munna as 

and when required. The dead body of 

Zaheer was lying near the door. He 

further stated that a women lived in the 

house of Munna and he did not know 

whether she was of loose character. He 

stated to have told ''Daroga Ji' that she 

was of loose character and she was on 

talking terms with his brother Zaheer and 

his brother has been killed due to this.  
 

  P.W.-2/Mohd. Shamim is a 

witness, who though was not 

accompanying the deceased or P.W.-

1/Rafiq Khan, but on the fateful day, he 

went to the shop of deceased, as he was in 

need of some money and when he did not 

find Zaheer at the shop and was informed 

by a neighbor Shopkeeper that Zaheer had 

gone to Munna's home, he came to 

Manpur. When he reached near the 

Railway line, he heard an alarm being 

raised by Rafique, which was coming 

from the house of Munna. He went near 

the main door of Munna and saw 5 to 6 

persons catching hold of Zaheer, he 

recognized few of them as Siya Ram, 

Kalloo, Harishchandra and Ram Shanker 

but could not identify others. Siya Ram 

stabbed Zaheer with a knife, who fell 

down and he gave another blow and 

thereafter, accused persons fled away. He 

was having a torch and according to him, 

a ''Dhibri' was also lighting inside the 

house. In nut shell, he stated that he went 

to the shop of Zaheer as he was in need of 

some money and after being informed that 

Zaheer had gone to the house of Munna, 

he came there and on the way he met 



2232                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

Krishna Kumar. When he reached the 

spot, he found Rafique raising an alarm 

that Zaheer was being dragged and he 

found all accused persons surrounding the 

deceased and therefore, he could not see 

who amongst the accused persons was 

holding which part of the body of 

Zaheeer. Siya Ram's face was in front of 

Zaheer and all other accused persons were 

scattered here and there. There was no 

source of light at the place, where Zaheer 

was being dragged and only a ''Dhibri' 

was lighting at the door. He again stated 

that the main door of the house was open 

and he did not make any attempt to save 

his brother. He further stated that his 

brother was dragged for about 10 ft. and 

all accused persons were catching hold of 

him. He remained at the door till the 

incident was over and when the accused 

persons stopped assaulting the deceased, 

he returned to his home. He further stated 

that Krishna Kumar took his own way 

from Manpur Crossing. When he first 

heard the alarm raised by Rafique, he 

could not understand that Zaheer is being 

done to death or who are the persons 

committing the crime. Zaheer was injured 

below his chest and he had told at his 

home that the knife might have been used 

by only one person.  
 

  P.W.-3/Constable Vishnu 

Narayan Shukla has proved the Chick 

FIR, Exhibit-ka-2 and G.D., Exhibit-ka-3 

to be in his own hand writing and 

signatures.  
 

  P.W.-4/Doctor Nalini Kant 

Tripathi has proved to have conducted 

the postmortem on the body of the 

deceased (Zaheer) on 23.05.1995 at about 

11:30 am and also to have prepared the 

postmortem report, Exhibit-ka-4. The 

injuries noted by him on the person of the 

deceased Zaheer as well as other 

observations pertaining to internal and 

external examination have been 

elaborately dealt with in Para no. 4 of this 

Judgment.  
 

  P.W.-5/Shri M.M. Khan is the 

Investigating Officer of the crime, who 

proved preparation of Inquest Report as 

Exhibit-ka-5. He also stated to have 

prepared and proved necessary papers 

required for the postmortem of the 

deceased and have stated to have also 

prepared the Site Plan, Exhibit-ka-10 and 

Memo of collection of blood stained and 

simple soil as Exhibit-ka-11 and also to 

have submitted the Charge-sheet against 

the accused persons as Exhibit-ka-13.  
 

  In cross-examination, he stated 

that the body of the deceased was lying 

inside the house of Ram Shanker. There 

was a pool of blood around the body. He 

found one wound below the chest of 

deceased, which may be caused by any 

sharp aged weapon. According to him, he 

found no other visible injury marks on the 

body of the deceased and he also did not 

find any trail of blood from the main door 

of the house till the place, where the body 

was lying. He further stated in his cross-

examination that he did not find any sign 

of ''struggle' near the dead body. He 

admitted to have been told by witness 

Shamim that deceased was of a bad 

character and he along with accused 

persons were having illicit relationship 

with the same girl and reason of his 

murder was the bad character of the 

deceased. He further stated that if 

someone is standing at the right side of 

the main door of the house of Ram 

Shankar, where the dead body of the 

deceased was found, he could not see 

what is happening inside the house. While 
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referring to the Site Plan, this witness 

stated that from Point-B and C shown in 

the Map, one could not be able to see 

Point-A.  
 

  P.W.-6/Raees Khan @ Rahees 

is brother of deceased, who stated to have 

written the FIR on the dictation of P.W.-

1/Rafique Khan and proved the same in 

his hand writing as Exhibit-ka-9. 

Admittedly, he came at the scene of 

occurrence after the incident was over, 

therefore, his testimony is not of much 

relevance so far as the commission of the 

crime is concerned.  
 

  Accused persons in their 

defence have also produced 04 

witnesses:-  
 

  D.W.-1 Loknaam has been 

produced by the accused persons to prove 

the fact that the police arrested the 

Khemchandra at about 9-10 pm from his 

home.  
 

  D.W.-2 is Khemchandra, has 

also stated that he was arrested at about 9-

10 pm. by the police from his home.  
 

  D.W.-3/Santram has stated that 

Siya Ram accused is known to him as 

they are residents of the same village. He 

is son of Ram Shanker Pasi. Munna is 

also the other son of Ram Shanker. He 

stated that deceased Zaheer was done to 

death and his dead body was lying in the 

house of Ram Shanker. Siya Ram also 

went to see the dead body along with him. 

He further stated that on the next day also, 

he saw Siya Ram in the village.  
 

  D.W.-4/Krishna Kumar is the 

witness about whom, P.W.-2/Mohd. 

Shamim has stated that he met him at 

Manpur Crossing and from there, he took 

his own way. This witness stated that 

Ram Shanker came to meet him about 10 

days ago. He met with the Investigating 

Officer, however, his statement was not 

recorded by him. He went to the scene of 

crime. Before incident, he was at Manpur 

Crossing, where he met with Shamim 

(P.W.-2) who told him to accompany him 

to village Manpur. Thereafter, Shamim 

departed from there and he after taking 

beetle returned to his home. When he 

arrived at his house, a little thereafter 

there was alarm in the village that 

Shamim had been killed. He also went to 

the spot along with others and saw that 

the dead body of Zaheer was lying inside 

the house of Ram Shanker and there was a 

pool of blood. He went to the spot at 

about 8:00 pm. He was not having any 

watch with him. He stated that Ram 

Shanker was also there.  
 

 12.  Having gone through the 

evidence made available on record, the 

case of the prosecution, as put forth in the 

shape of oral and documentary evidence 

before the Court below, is that, deceased 

Zaheer was running a shop of electrical 

goods at Village Manpur and he was also 

doing the work of electricity decoration. 

Munna, who is the son of accused-

appellant/Ram Shanker Pasi was working 

in his shop as an employee and he used to 

install decorative lights as and when 

required. On the fateful night, deceased 

Zaheer came to the house of Munna with 

his younger brother Rafiq, as he had sent 

decorative material at a Site and as on that 

day Munna did not come to the shop, they 

came to the house of Munna for the 

purpose of sending him to the Site for 

installation of decorative lights. The story 

as unfolds further from the statement of 

witnesses is that at 8:30 pm, when 
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deceased Zaheer along with Rafique 

arrived at the house of Munna and called 

him (Munna) from the main door of his 

house, at first Ram Shanker emerged from 

inside the house and, thereafter, all other 

accused persons came and caught hold of 

Zaheer and dragged him inside the house 

of Ram Shanker, while others caught hold 

of the deceased from all around , Siya 

Ram took out a knife and stabbed Zaheer 

below his chest and all other assaulted 

him with fists and kicks. 
 

 13.  The first submission of Ld. 

Counsel for the appellants is that PW1 Sri 

Rafique and P.W.-6 Raees Khan are the 

real brothers of deceased and they are 

interested witnesses. Trial Court by the 

same judgment and order has acquitted 

the accused persons Santosh Singh, Arjun 

Singh and Khemchandra of the charges 

under Sections 147, 148, 149/302 I.P.C. 

and on the same set of evidence convicted 

the appellants, which is not tenable in the 

facts and circumstances of the case. 
 

  So far as the submission of Ld. 

Counsel for the appellants pertaining to 

the two witnesses i.e. PW1 Sri Rafique 

and P.W.-6 Raees Khan, being relatives 

of the deceased is concerned, this issue is 

no more res inregra. Hon'ble Supreme 

Court in Gangabhavani vs. Rayapati 

Venkat Reddy and Ors. , 

MANU/SC/0897/2013 has held as under 

:-  
 

  "11. It is a settled legal 

proposition that the evidence of closely 

related witnesses is required to be 

carefully scrutinised and appreciated 

before any conclusion is made to rest 

upon it, regarding the convict/accused in 

a given case. Thus, the evidence cannot 

be disbelieved merely on the ground that 

the witnesses are related to each other or 

to the deceased. In case the evidence has 

a ring of truth to it, is cogent, credible 

and trustworthy, it can, and certainly 

should, be relied upon.(Vide: Bhagaloo 

Lodh and Anr. v. State of U.P. 

MANU/SC/0700/2011 : AIR 2011 SC 

2292; and Dhari and Ors. v. State of U.P. 

MANU/SC/0848/2012 : AIR 2013 SC 

308).  
 

  12. In State of Rajasthan v. 

Smt. Kalki and Anr. 

MANU/SC/0254/1981 : AIR 1981 SC 

1390, this Court held: 
 

  "5A. As mentioned above the 

High Court has declined to rely on the 

evidence of P.W. 1 on two grounds: (1) 

she was a "highly interested" witness 

because she "is the wife of the 

deceased"......For, in the circumstances of 

the case, she was the only and most 

natural witness; she was the only person 

present in the hut with the deceased at the 

time of the occurrence, and the only 

person who saw the occurrence. True it is 

she is the wife of the deceased; but she 

cannot be called an 'interested' witness. 

She is related to the deceased. 'Related' is 

not equivalent to 'interested. A witness 

may be called 'interested' only when he or 

she derives some benefit from the result of 

a litigation; in the decree in a civil case, 

or in seeing an accused person punished. 

A witness who is a natural one and is the 

only possible eye witness in the 

circumstances of a case cannot be said to 

be 'interested'. In the instant case P.W. 1 

had no interest in protecting the real 

culprit, and falsely implicating the 

Respondents."(Emphasis added)(See also: 

Chakali Maddilety and Ors. v. State of 

A.P. MANU/SC/0609/2010 : AIR 2010 SC 

3473).  
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  13. In Sachchey Lal Tiwari v. 

State of U.P. MANU/SC/0865/2004 : 

AIR 2004 SC 5039, while dealing with 

the case this Court held: 
 

  "7....Murders are not committed 

with previous notice to witnesses; 

soliciting their presence. If murder is 

committed in a dwelling house, the 

inmates of the house are natural 

witnesses. If murder is committed in a 

street, only passers-by will be witnesses. 

Their evidence cannot be brushed aside 

or viewed with suspicion on the ground 

that they are mere 'chance witnesses'. The 

expression 'chance witness' is borrowed 

from countries where every man's home is 

considered his castle and everyone must 

have an explanation for his presence 

elsewhere or in another man's castle. It is 

quite unsuitable an expression in a 

country where people are less formal and 

more casual, at any rate in the matter 

explaining their presence."  
 

  14. In view of the above, it can 

safely be held that natural witnesses may 

not be labelled as interested witnesses. 

Interested witnesses are those who want 

to derive some benefit out of the 

litigation/case. In case the circumstances 

reveal that a witness was present on the 

scene of the occurrence and had 

witnessed the crime, his deposition cannot 

be discarded merely on the ground of 

being closely related to the 

victim/deceased." 
 

  In Bhagaloo Lodh and Ors. vs. 

State of U.P. reported in 

MANU/SC/0700/2011, It was held as 

under :-  
 

  "14. Evidence of a close relation 

can be relied upon provided it is 

trustworthy. Such evidence is required to 

be carefully scrutinised and appreciated 

before resting of conclusion to convict the 

accused in a given case. But where the 

Sessions Court properly appreciated 

evidence and meticulously analysed the 

same and the High Court re-appreciated 

the said evidence properly to reach the 

same conclusion, it is difficult for the 

superior court to take a view contrary to 

the same, unless there are reasons to 

disbelieve such witnesses. Thus, the 

evidence cannot be disbelieved merely on 

the ground that the witnesses are inter-

related to each other or to the deceased. 

(Vide: M.C. Ali and Anr. v. State of 

Kerala MANU/SC/0247/2010 : AIR 2010 

SC 1639; Myladimmal Surendran and 

Ors. v. State of Kerala 

MANU/SC/0670/2010 : AIR 2010 SC 

3281; Shyam v. State of Madhya 

Pradesh MANU/SC/7112/2007 : (2009) 

16 SCC 531; Prithi v. State of Haryana 

MANU/SC/0532/2010 : (2010) 8 SCC 

536; Surendra Pal and Ors. v. State of 

U.P. and Anr. MANU/SC/0713/2010 : 

(2010) 9 SCC 399; and Himanshu @ 

Chintu v. State (NCT of Delhi) 

MANU/SC/0006/2011 : (2011) 2 SCC 

36).  
 

  In view of the law laid herein 

above, no fault can be found with the 

evidence recorded by the courts below 

accepting the evidence of closely related 

witnesses."  
 

  It is therefore settled that merely 

because witnesses are close relatives of 

victim, their testimonies cannot be 

discarded. Relationship with deceased is 

not a factor that affects credibility of 

witness, more so, a relative would not 

conceal the actual culprit and make 

allegation against an innocent person. 
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However, in such a case Court has to 

adopt a careful approach and analyse the 

evidence of such witness to find out 

whether he is a natural witness and 

whether in the facts and circumstances of 

the case his evidence is cogent and 

credible. Keeping in view the above 

factual and legal matrix, we do not find 

any substance in the sumissions of Ld. 

Counsel for appellants that the testimony 

of the PW-1 Sri Rafeeque and PW-6 

Raees be discarded only on the basis of 

their relation with the deceased.How ever 

the same has to be appreciated with care 

and caution.  
 

  So far as second submission of 

the Ld. Counsel for appellants with regard 

to the fact that some accused persons have 

been acquitted and some have been 

convicted on the same set of evidence by 

the trial Court is concerned, it is 

permissible for any Criminal Court to sift 

the evidence produced by the prosecution 

and to seprate truth from falsehood and if 

in this exercise the trial Court is able to 

seprate grain from the chaff, the reliable 

and acceptable part of the evidence can be 

accepted and the untruthful part of the 

evidence may be rejected and on the basis 

of truthful evidence some accused may be 

convicted and others may be acquitted.  
 

  Hon'ble Supreme Court Of India 

in Mahendran and Ors. Vs. State of 

Tamil Nadu and Ors. Reported in 

MANU/SC/0257/2019 in para 38 of the 

report held as under :-  
 

  "38. .............. The argument that 

the entire case set up is based on 

falsehood and thus not reliable for 

conviction of the Appellants, is not 

tenable. It is well settled that the maxim 

"falsus in uno, falsus in omnibus" has no 

application in India only for the reason 

that some part of the statement of the 

witness has not been accepted by the trial 

court or by the High Court. Such is the 

view taken by this Court in Gangadhar 

Behera's case, wherein the Court held as 

under:  
 

  15 . To the same effect is the 

decision in State of Punjab v. Jagir Singh 

MANU/SC/0193/1973 : (1974) 3 SCC 277 

and Lehna v. State of Haryana, 

MANU/SC/0075/2002 : (2002) 3 SCC 76. 

Stress was laid by the Accused- 

Appellants on the non-acceptance of 

evidence tendered by some witnesses to 

contend about desirability to throw out 

the entire prosecution case. In essence 

prayer is to apply the principle of "falsus 

in uno, falsus in omnibus" (false in one 

thing, false in everything). This plea is 

clearly untenable. Even if a major portion 

of the evidence is found to be deficient, in 

case residue is sufficient to prove guilt of 

an Accused, notwithstanding acquittal of 

a number of other co-accused persons, his 

conviction can be maintained. It is the 

duty of the court to separate the grain 

from the chaff. Where chaff can be 

separated from the grain, it would be 

open to the court to convict an Accused 

notwithstanding the fact that evidence has 

been found to be deficient to prove guilt of 

other Accused persons. Falsity of a 

particular material witness or material 

particular would not ruin it from the 

beginning to end. The maxim "falsus in 

uno, falsus in omnibus" has no 

application in India and the witnesses 

cannot be branded as liars. The maxim 

"falsus in uno, falsus in omnibus" has not 

received general acceptance nor has this 

maxim come to occupy the status of Rule 

of law. It is merely a Rule of caution. All 

that it amounts to, is that in such cases 
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testimony may be disregarded, and not 

that it must be disregarded. The doctrine 

merely involves the question of weight of 

evidence which a court may apply in a 

given set of circumstances, but it is not 

what may be called "a mandatory Rule of 

evidence". (See Nisar Alli v. State of U.P. 

MANU/SC/0032/1957 : AIR 1957 SC 366) 

Merely because some of the Accused 

persons have been acquitted, though 

evidence against all of them, so far as 

direct testimony went, was the same does 

not lead as a necessary corollary that 

those who have been convicted must also 

be acquitted. It is always open to a court 

to differentiate the Accused who had been 

acquitted from those who were convicted. 

(See Gurcharan Singh v. State of Punjab 

MANU/SC/0122/1955 : AIR 1956 SC 

460). The doctrine is a dangerous one 

specially in India for if a whole body of 

the testimony were to be rejected, because 

a witness was evidently speaking an 

untruth in some aspect, it is to be feared 

that administration of criminal justice 

would come to a dead stop. Witnesses just 

cannot help in giving embroidery to a 

story, however, true in the main. 

Therefore, it has to be appraised in each 

case as to what extent the evidence is 

worthy of acceptance, and merely because 

in some respects the court considers the 

same to be insufficient for placing 

reliance on the testimony of a witness, it 

does not necessarily follow as a matter of 

law that it must be disregarded in all 

respects as well. The evidence has to be 

sifted with care. The aforesaid dictum is 

not a sound Rule for the reason that one 

hardly comes across a witness whose 

evidence does not contain a grain of 

untruth or at any rate exaggeration, 

embroideries or embellishment. (See 

Sohrab v. State of M.P. 

MANU/SC/0254/1972 : (1972) 3 SCC 751 

and Ugar Ahir v. State of Bihar 

MANU/SC/0333/1964 : AIR 1965 SC 

277.) An attempt has to be made to, as 

noted above, in terms of felicitous 

metaphor, separate the grain from the 

chaff, truth from falsehood. Where it is 

not feasible to separate the truth from 

falsehood, because grain and chaff are 

inextricably mixed up, and in the process 

of separation an absolutely new case has 

to be reconstructed by divorcing essential 

details presented by the prosecution 

completely from the context and the 

background against which they are made, 

the only available course to be made is to 

discard the evidence in toto. (See 

Zwinglee Ariel v. State of M.P. 

MANU/SC/0093/1952 : AIR 1954 SC 15 

and Balaka Singh v. State of Punjab 

MANU/SC/0087/1975 : (1975) 4 SCC 

511.) .........."  
 

  3 9 . Therefore, the entire 

testimony of the witnesses cannot be 

discarded only because, in certain aspects, 

part of the statement has not been 

believed."  

  
  In view of above factual and 

legal background the trial Court, within 

permissible limits, could sift the evidence 

and act on the acceptable part of the 

testimony of prosecution witnesses with 

regard to some accused persons and can 

reject the same with regard to the other 

accused persons.  
 

 14.  The next submission of Ld. 

Counsel for the appellants is to the effect 

that the deceased might have been injured 

somewhere by some unknown persons 

and to save his life, he fell down in the 

courtyard of Ram Shanker's house and 

due to the fact that body of the deceased 

has been found in the house of Ram 
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Shanker, he and other appellants have 

been falsely roped in. 
 

  Perusal of the record and 

evidence available thereon, in the 

background of the above argument would 

reveal that P.W.-1/Rafiq has stated in his 

statement that when Zaheer called Munna 

from his main gate, Ram Shanker and other 

accused persons emerged out and dragged 

deceased in the house and Siya Ram 

thereafter stabbed him in the Stomach.P.W.-

2/Mohd. Shamim has also narrated the same 

story and deposed that the body of deceased 

was lying inside the house, after he was 

stabbed with a knife by Siya Ram. P.W.-

5/Shri M.M. Khan, Investigating Officer of 

the crime has also found a pool of blood 

near the dead body and collected the blood 

stained and normal soil from there and 

prepared a memo, Exhibit-ka-11. 

Significantly, no trail of blood was found by 

him from the main door of Ram Shanker's 

house till the spot whereon body of 

deceased was lying. In Inquest, (Exhibit-ka-

5) also it is stated that the body of deceased 

was lying inside the house of Ram Shanker 

Pasi, where there is a pool of blood around 

it. Importantly, D.W.-4/Krishna Kumar also 

in his statement stated that he visited the 

house of Ram Shanker Pasi on the same 

night, where the dead body of the deceased 

was lying and there was a lot of blood 

around it.  
 

  The above evidence available 

on record, clearly suggests and prove that 

the deceased Zaheer was done to death at 

the place where his body was found and 

the submission of Ld. Counsel for the 

appellants that deceased got himself 

injured somewhere else and just to take 

shelter, he came in the house of Ram 

Shanker Pasi, appears to be not correct in 

the facts and circumstances of the case.  

 15.  Ld. Counsel for the appellants 

further submits that the appellants were 

not having any prior information about 

arrival of deceased at the house of Munna 

and their was no previous enmity of 

deceased with appellants, therefore there 

was neither any time nor occasion for the 

appellants to form any unlawful assembly 

and infact no unlawful assembly was ever 

formed by the appellants and the evidence 

of eye witnesses is not reliable. In the 

alternative it is also argued that even if the 

case of prosecution is taken on its face, 

the act of Siyaram may not travel beyond 

second part of Section 304 IPC. Moreover 

the motive in the instant case assumes 

importance and not proving of motive 

renders the case of prosecution as not 

believable and the Trial Court has 

materially erred in convicting the 

appellants with the aid of section 149 of 

IPC. 
 

  Hon'ble Supreme Court Of India 

in Chanakya Dhibar (Dead) Vs. State of 

West Bengal and Ors., 

MANU/SC/1096/2003 while dwelling on 

the scope of section 149 IPC has held as 

under :-  
 

  "11. The emphasis in Section 

149 IPC is on the common object and not 

on common intention. Mere presence in 

an unlawful assembly cannot render a 

person liable unless there was a common 

object and he was actuated by that 

common object and that object is one of 

those set out in Section 141. Where 

common object of an unlawful assembly is 

not proved, the accused persons cannot 

be convicted with the help of Section 149. 

The crucial question to determine is 

whether the assembly consisted of five or 

more persons and whether the said 

persons entertained one or more of the 
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common objects, as specified in Section 

141. It cannot be laid down as a general 

proposition of law that unless an overt act 

is proved against a person, who is alleged 

to be a member of unlawful assembly, it 

cannot be said that he is a member of an 

assembly. The only thing required is that 

he should have understood that the 

assembly was unlawful and was likely to 

commit any of the acts which fall within 

the purview of Section 141. The word 

'object' means the purpose or design and, 

in order to make it 'common', it must be 

shared by all. In other words, the object 

should be common to the persons, who 

compose the assembly, that is to say, they 

should all be aware of it and concur in it, 

a common object may be formed by 

express agreement after mutual 

constitution, but that is by no means 

necessary. It may be formed at any stage 

by all or a few members or the assembly 

and the other members may just join and 

adopt it. Once formed, it need not 

continue to be the same. It may be 

modified or altered or abandoned at any 

stage. The expression 'in prosecution of 

common object' as appearing in Section 

149 have to be strictly construed as 

equivalent to 'in order to attain the 

common object'. It must be immediately 

connected with the common object by 

virtue of the nature of the object. There 

must be community of object and the 

object may exist only up to a particular 

stage, and not thereafter. Members of an 

unlawful assembly may have community 

of object up to certain point beyond which 

they may differ in their objects and the 

knowledge, possessed by each member of 

what is likely to be committed in 

prosecution of their common object may 

vary not only according to the 

information at his command, but also 

according to the extent to which he shares 

the community of object, and as a 

consequence of this the effect of Section 

149, IPC may be different on different 

members of the same assembly.  
 

  12.  'Common object' is different 

from a "common intention" as it does not 

require a prior concert and a common 

meeting of minds before the attack. It is 

enough if each has the same object in 

view and their number is five or more and 

that they act as an assembly to achieve 

that object. The "common object" of an 

assembly is to be ascertained from the 

acts and language of the members 

composing it, and from a consideration of 

all the surrounding circumstances. It may 

be gathered from the course of conduct 

adopted by the members of the assembly. 

What the common object of the unlawful 

assembly is at a particular stage of the 

incident is essentially a question of fact to 

be determined, keeping in view the nature 

of the assembly, the arms carried by the 

members, and the behavior of the 

members at or near the scene of the 

incident. It is not necessary under law 

that in all cases of unlawful assembly, 

with an unlawful common object, the 

same must be translated into action or be 

successful. Under the Explanation to 

Section 141, an assembly which was not 

unlawful when it was assembled, may 

subsequently become unlawful. It is not 

necessary that the intention or the 

purpose, which is necessary to render an 

assembly an unlawful one comes into 

existence at the cutset. The time of 

forming an unlawful intent is not 

material. An assembly which, at its 

commencement or even for some time 

thereafter, is lawful, may subsequently 

become unlawful. In other words it can 

develop during the course of incident at 

the spot co instanti. 
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  13. Section 149, IPC consists of 

two parts. The first part of the section 

means that the offence to be committed in 

prosecution of the common object must be 

one which is committed with a view to 

accomplish the common object. In order 

that he offence may fall within the first 

part, the offence must be connected 

immediately with the common object of 

the unlawful assembly of which the 

accused was member. Even if the offence 

committed is not in direct prosecution of 

the common object of the assembly, it may 

yet fall under Section 141, if it can be held 

that the offence was such as the members 

knew was likely to be committed and this 

is what is required in the second part of 

the section. The purpose for which the 

members of the assembly set out or 

desired to achieve is the object. If the 

object desired by all the members is the 

same, the knowledge that is the object 

which is being pursued is shared by all 

the members and they are in general 

agreement as to how it is to be achieved 

and that is now the common object of the 

assembly. An object is entertained in the 

human mind, and it being merely a mental 

attitude, no direct evidence can be 

available and, like intention, has 

generally to be gathered from the act 

which the person commits and the result 

therefrom. Though no hard and fast rule 

can be laid down under the circumstances 

from which the common object can be 

culled out, it may reasonably be collected 

from the nature of the assembly, arms it 

carries and behavior at or before or after 

the scene of incident. The word 'knew' 

used in the second branch of the section 

implies something more than a possibility 

and it cannot be made to bear the sense of 

'might have been known'. Positive 

knowledge is necessary. When an offence 

is committed in prosecution of the 

common object, it would generally be an 

offence which the members of the 

unlawful assembly knew was likely to be 

committed in prosecution of the common 

object. That, however, does not make the 

converse proposition true; there may be 

cases which would come within the 

second part but not within the first part. 

The distinction between the two parts of 

Section 149 cannot be ignored or 

obliterated. In every case it would be an 

issue to be determined, whether the 

offence committed falls within the first 

part or it was an offence such as the 

members of the assembly knew to be likely 

to be committed in prosecution of the 

common object and falls within the 

second part. However, there may be cases 

which would be within first offences 

committed in prosecution of the common 

object, but would be generally, if not 

always, with the second, namely, offences 

which the parties knew to be likely 

committed in the prosecution of the 

common object. (See Chikarange Gowda 

and Ors. v. State of Mysore, 

MANU/SC/0116/1956 : 1956CriLJ1365 ." 
 

  In Lalji v. State of U.P. 

MANU/SC/0283/1989 it was observed 

that:  
 

  "Common object of the unlawful 

assembly can be gathered from the nature 

of the assembly, arms used by them and 

the behavior of the assembly at or before 

the scene of occurrence. It is an inference 

to be deduced from the facts and 

circumstances of each case.""  
 

 16.  Hon'ble Supreme Court in Roy 

Fernandes vs State of Goa and Ors. 

Reported in MANU/SC/0072/2012 while 

eloborating the scope of section 149 of 

the penal code has held as under :- 
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  "19. In Gajanand and Ors. v. 

State of Uttar Pradesh 

MANU/SC/0173/1954 : AIR 1954 SC 695, 

this Court approved the following 

passage from the decision of the Patna 

High Court in Ram Charan Rai v. 

Emperor MANU/BH/0073/1945 : AIR 

1946 Pat 242:  
 

  "Under Section 149 the liability 

of the other members for the offence 

committed during the continuance of the 

occurrence rests upon the fact whether 

the other members knew before hand that 

the offence actually committed was likely 

to be committed in prosecution of the 

common object. Such knowledge may 

reasonably be collected from the nature of 

the assembly, arms or behavior, at or 

before the scene of action. If such 

knowledge may not reasonably be 

attributed to the other members of the 

assembly then their liability for the 

offence committed during the occurrence 

does not arise.  
 

  20.  This Court then reiterated 

the legal position as under: 
 

  The question is whether such 

knowledge can be attributed to the 

Appellants who were themselves not 

armed with sharp edged weapons. The 

evidence on this point is completely 

lacking. The Appellants had only lathis 

which may possibly account for Injuries 2 

and 3 on Sukkhu's left arm and left hand 

but they cannot be held liable for murder 

by invoking the aid of Section 149 Indian 

Penal Code. According to the evidence 

only two persons were armed with deadly 

weapons. Both of them were acquitted 

and Sosa, who is alleged to have had a 

spear, is absconding. We are not 

prepared therefore to ascribe any 

knowledge of the existence of deadly 

weapons to the Appellants, much less that 

they would be used in order to cause 

death.  
 

  21. In Mizaji and Anr. v. State 

of U.P. MANU/SC/0040/1958 : AIR 1959 

SC 572 this Court was dealing with a case 

where five persons armed with lethal 

weapons had gone with the common 

object of getting forcible possession of the 

land which was in the cultivating 

possession of the deceased. Facing 

resistance from the person in possession, 

one of the members of the assembly at the 

exhortation of the other fired and killed 

the deceased. This Court held that the 

conduct of the members of the unlawful 

assembly was such as showed that they 

were determined to take forcible 

possession at any cost. Section 149 of 

Indian Penal Code was, therefore, 

attracted and the conviction of the 

members of the assembly for murder 

legally justified. This Court analysed 

Section 149 in the following words: 
 

  6. This section has been the 

subject matter of interpretation in the 

various High Court of India, but every 

case has to be decided on its own facts. 

The first part of the section means that the 

offence committed in prosecution of the 

common object must be one which is 

committed with a view to accomplish the 

common object. It is not necessary that 

there should be a pre-concert in the sense 

of a meeting of the members of the 

unlawful assembly as to the common 

object; it is enough if it is adopted by all 

the members and is shared by all of them. 

In order that the case may fall under the 

first part the offence committed must be 

connected immediately with the common 

object of the unlawful assembly of which 



2242                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

the accused were members. Even if the 

offence committed is not in direct 

prosecution of the common object of the 

assembly, it may yet fall under section 

149 if it can be held that the offence was 

such as the members knew was likely to 

be committed. The expression 'know' does 

not mean a mere possibility, such as 

might or might not happen. For instance, 

it is a matter of common knowledge that 

when in a village a body of heavily armed 

men set out to take a woman by force, 

someone is likely to be killed and all the 

members of the unlawful assembly must 

be aware of that likelihood and would be 

guilty under the second part of section 

149. Similarly, if a body of persons go 

armed to take forcible possession of the 

land, it would be equally right to say that 

they have the knowledge that murder is 

likely to be committed if the 

circumstances as to the weapons carried 

and other conduct of the members of the 

unlawful assembly clearly point to such 

knowledge on the part of them all. 
 

  22. In Shambhu Nath Singh and 

Ors. v. State of Bihar 

MANU/SC/0214/1959 : AIR 1960 SC 725, 

this Court held that members of an 

unlawful assembly may have a community 

of object upto a certain point beyond 

which they may differ in their objects and 

the knowledge possessed by each member 

of what is likely to be committed in 

prosecution of their common object may 

vary not only according to the 

information at his command but also 

according to the extent to which he shares 

the community of object. As a 

consequence, the effect of Section 149 of 

the Indian Penal Code may be different 

on different members of the same 

unlawful assembly. Decisions of this 

Court Gangadhar Behera and Ors. v. 

State of Orissa MANU/SC/0875/2002 : 

2002 (8) SCC 381 and Bishna Alias 

Bhiswadeb Mahato and Ors. v. State of 

West Bengal MANU/SC/1913/2005 : 2005 

(12) SCC 657 similarly explain and 

reiterate the legal position on the subject." 
 

 17.  Hon'ble Supreme Court Of India 

in Kuldip Yadav and Ors. Vs. State of 

Bihar, MANU/SC/0390/2011 while 

commenting on the scope of conviction 

with the aid of section 149 of penal Code 

has held as under :- 
 

  "Para 25-.........149. Every 

member of unlawful assembly guilty of 

offence committed in prosecution of 

common object.-If an offence is 

committed by any member of an unlawful 

assembly in prosecution of the common 

object of that assembly, or such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

that object, every person who, at the time 

of the committing of that offence, is a 

member of the same assembly, is guilty of 

that offence.  
 

  26. The above provision makes 

it clear that before convicting accused 

with the aid of Section 149 IPC, the Court 

must give clear finding regarding nature 

of common object and that the object was 

unlawful. In the absence of such finding 

as also any overt act on the part of the 

accused persons, mere fact that they were 

armed would not be sufficient to prove 

common object. Section 149 creates a 

specific offence and deals with 

punishment of that offence. Whenever the 

court convicts any person or persons of 

an offence with the aid of Section 149, a 

clear finding regarding the common 

object of the assembly must be given and 

the evidence discussed must show not only 
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the nature of the common object but also 

that the object was unlawful. Before 

recording a conviction under Section 149 

IPC, essential ingredients of Section 141 

IPC must be established. 
 

  The above principles have been 

reiterated in Bhudeo Mandal and Ors. v. 

State of Bihar MANU/SC/0125/1981 : 

(1981) 2 SCC 755.  
 

  27. In Ranbir Yadav v. State of 

Bihar MANU/SC/0245/1995 : (1995) 4 

SCC 392, this Court highlighted that 

where there are party factions, there is a 

tendency to include the innocent with the 

guilty and it is extremely difficult for the 

court to guard against such a danger. It 

was pointed out that the only real 

safeguard against the risk of condemning 

the innocent with the guilty lies in 

insisting on acceptable evidence which in 

some measure implicates such accused 

and satisfies the conscience of the court. 
 

  28. In Allauddin Mian and Ors. 

Sharif Mian and Anr. v. State of Bihar 

MANU/SC/0648/1988 : (1989) 3 SCC 5, 

this Court held: ...Therefore, in order to 

fasten vicarious responsibility on any 

member of an unlawful assembly the 

prosecution must prove that the act 

constituting an offence was done in 

prosecution of the common object of that 

assembly or the act done is such as the 

members of that assembly knew to be 

likely to be committed in prosecution of 

the common object of that assembly. 

Under this section, therefore, every 

member of an unlawful assembly renders 

himself liable for the criminal act or acts 

of any other member or members of that 

assembly provided the same is/are done in 

prosecution of the common object or 

is/are such as every member of that 

assembly knew to be likely to be 

committed. This section creates a specific 

offence and makes every member of the 

unlawful assembly liable for the offence 

or offences committed in the course of the 

occurrence provided the same was/were 

committed in prosecution of the common 

object or was/were such as the members 

of that assembly knew to be likely to be 

committed. Since this section imposes a 

constructive penal liability, it must be 

strictly construed as it seeks to punish 

members of an unlawful assembly for the 

offence or offences committed by their 

associate or associates in carrying out the 

common object of the assembly. What is 

important in each case is to find out if the 

offence was committed to accomplish the 

common object of the assembly or was 

one which the members knew to be likely 

to be committed. There must be a nexus 

between the common object and the 

offence committed and if it is found that 

the same was committed to accomplish 

the common object every member of the 

assembly will become liable for the same. 

Therefore, any offence committed by a 

member of an unlawful assembly in 

prosecution of any one or more of the five 

objects mentioned in Section 141 will 

render his companions constituting the 

unlawful assembly liable for that offence 

with the aid of Section 149, IPC.... 
 

  29. It is not the intention of the 

legislature in enacting Section 149 to 

render every member of unlawful 

assembly liable to punishment for every 

offence committed by one or more of its 

members. In order to attract Section 149, 

it must be shown that the incriminating 

act was done to accomplish the common 

object of unlawful assembly and it must 

be within the knowledge of other members 

as one likely to be committed in 
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prosecution of the common object. If the 

members of the assembly knew or were 

aware of the likelihood of a particular 

offence being committed in prosecution of 

the common object, they would be liable 

for the same under Section 149 IPC. 
 

  30. In Rajendra Shantaram 

Todankar v. State of Maharashtra and 

Ors. MANU/SC/0002/2003 : (2003) 2 

SCC 257 : 2003 SCC (Crl.) 506, this 

Court has once again explained Section 

149 and held as under: 
 

  14. Section 149 of the Indian Penal 

Code provides that if an offence is committed 

by any member of an unlawful assembly in 

prosecution of the common object of that 

assembly, or such as the members of that 

assembly knew to be likely to be committed in 

prosecution of that object, every person who 

at the time of the committing of that offence, is 

a member of the same assembly is guilty of 

that offence. The two clauses of Section 149 

vary in degree of certainty. The first clause 

contemplates the commission of an offence by 

any member of an unlawful assembly which 

can be held to have been committed in 

prosecution of the common object of the 

assembly. The second clause embraces within 

its fold the commission of an act which may 

not necessarily be the common object of the 

assembly, nevertheless, the members of the 

assembly had knowledge of likelihood of the 

commission of that offence in prosecution of 

the common object. The common object may 

be commission of one offence while there may 

be likelihood of the commission of yet another 

offence, the knowledge whereof is capable of 

being safely attributable to the members of the 

unlawful assembly. In either case, every 

member of the assembly would be vicariously 

liable for the offence actually committed by 

any other member of the assembly. A mere 

possibility of the commission of the offence 

would not necessarily enable the court to 

draw an inference that the likelihood of 

commission of such offence was within the 

knowledge of every member of the unlawful 

assembly. It is difficult indeed, though not 

impossible, to collect direct evidence of such 

knowledge. An inference may be drawn from 

circumstances such as the background of the 

incident, the motive, the nature of the 

assembly, the nature of the arms carried by 

the members of the assembly, their common 

object and the behavior of the members soon 

before, at or after the actual commission of 

the crime. Unless the applicability of Section 

149 - either clause - is attracted and the court 

is convinced, on facts and in law, both, of 

liability capable of being fastened 

vicariously by reference to either clause of 

Section 149 IPC, merely because a criminal 

act was committed by a member of the 

assembly every other member thereof would 

not necessarily become liable for such 

criminal act. The inference as to likelihood of 

the commission of the given criminal act 

must be capable of being held to be within 

the knowledge of another member of the 

assembly who is sought to be held 

vicariously liable for the said criminal act...."                                                                                                 

(Emphasis ours) 
 

 18. Hon'ble Supreme Court Of India 

in Manjit Singh Vs. The State of Punjab, 

MANU/SC/1195/2019 held as under :- 
 

  "14.4. In the case of Subal 

Ghoral v state of West Bengal, 

MANU/SC/0296/2013 (supra), this Court, 

after a survey of leading cases, summed 

up the principles as follows:  
 

  52. The above judgments outline 

the scope of Section 149 Indian Penal 

Code. We need to sum up the principles 

so as to examine the present case in their 

light. Section 141 Indian Penal Code 
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defines unlawful assembly to be an 

assembly of five or more persons. They 

must have common object to commit an 

offence. Section 142 Indian Penal Code 

postulates that whoever being aware of 

facts which render any assembly an 

unlawful one intentionally joins the same 

would be a member thereof. Section 143 

Indian Penal Code provides for 

punishment for being a member of 

unlawful assembly. Section 149 Indian 

Penal Code provides for constructive 

liability of every person of an unlawful 

assembly if an offence is committed by 

any member thereof in prosecution of the 

common object of that assembly or such 

of the members of that assembly who 

knew to be likely to be committed in 

prosecution of that object. The most 

important ingredient of unlawful assembly 

is common object. Common object of the 

persons composing that assembly is to do 

any act or acts stated in clauses "First", 

"Second", "Third", "Fourth" and "Fifth" 

of that section. Common object can be 

formed on the spur of the moment. Course 

of conduct adopted by the members of 

common assembly is a relevant factor. At 

what point of time common object of 

unlawful assembly was formed would 

depend upon the facts and circumstances 

of each case. Once the case of theperson 

falls within the ingredients of Section 149 

Indian Penal Code, the question that he 

did nothing with his own hands would be 

immaterial. If an offence is committed by 

a member of the unlawful assembly in 

prosecution of the common object, any 

member of the unlawful assembly who 

was present at the time of commission of 

offence and who shared the common 

object of that assembly would be liable 

for the commission of that offence even if 

no overt act was committed by him. If a 

large crowd of persons armed with 

weapons assaults intended victims, all 

may not take part in the actual assault. If 

weapons carried by some members were 

not used, that would not absolve them of 

liability for the offence with the aid of 

Section 149 Indian Penal Code if they 

shared common object of the unlawful 

assembly. 
 

  53. But this concept of 

constructive liability must not be so 

stretched as to lead to false implication of 

innocent bystanders. Quite often, people 

gather at the scene of offence out of 

curiosity. They do not share common 

object of the unlawful assembly. If a 

general allegation is made against large 

number of people, the court has to be 

cautious. It must guard against the 

possibility of convicting mere passive 

onlookers who did not share the common 

object of the unlawful assembly. Unless 

reasonable direct or indirect 

circumstances lend assurance to the 

prosecution case that they shared 

common object of the unlawful assembly, 

they cannot be convicted with the aid of 

Section 149 Indian Penal Code. It must be 

proved in each case that the person 

concerned was not only a member of the 

unlawful assembly at some stage, but at 

all the crucial stages and shared the 

common object of the assembly at all 

stages. The court must have before it 

some materials to form an opinion that 

the Accused shared common object. What 

the common object of the unlawful 

assembly is at a particular stage has to be 

determined keeping in view the course of 

conduct of the members of the unlawful 

assembly before and at the time of attack, 

their behaviour at or near the scene of 

offence, the motive for the crime, the arms 

carried by them and such other relevant 

considerations. The criminal court has to 
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conduct this difficult and meticulous 

exercise of assessing evidence to avoid 

roping innocent people in the crime. 

These principles laid down by this Court 

do not dilute the concept of constructive 

liability. They embody a Rule of caution." 
 

 19.  Therefore the evidence of the 

instant case is to be appreciated on the 

basis of principles highlighted in the 

above mentioned case reports.The facts of 

the case, as are canvassed by the 

prosecution eye witnesses PW-1 Rafique 

and PW-2 Shamim, who claimed to have 

seen the crime, are to the tune that when 

deceased at the fateful night arrived at the 

house of Munna, with his brother Rafique 

and called him, he was dragged in the 

house by the accused persons. Deceased 

was further dragged towards the inner 

side of the house to a place called 

''Baretha', and it was there, while he was 

being caught hold by other accused 

persons, Siya Ram stabbed him in the 

stomach. Perusal of First Information 

Report would also reveal that no motive 

of the crime has been attributed to the 

accused persons. However, it has come in 

the statement of P.W.-1 Rafique that there 

was some dispute between the deceased 

Zaheer and Siya Ram with regard to the 

payment of some money, but nothing has 

come either in the statement of this 

witness or other witnesses of the 

prosecution as to what was the transaction 

between the deceased and Siya Ram. No 

other prosecution witness has stated about 

this motive, therefore, this motive in the 

facts and circumstances of the case 

appears to be neither genuine nor has 

been proved by the prosecution. P.W.-

1/Rafique Khan in his cross-examination 

has stated that a women lived in the house 

of Munna and she was on talking terms 

with his brother Zaheer. He further stated 

to have informed ''Daroga Ji' 

(investigating officer) that this lady was 

of loose character and due to this, his 

brother has been killed. P.W.-5/M.M. 

Khan, Investigating Officer in his 

evidence has stated that deceased and 

accused persons were having illicit 

relationship with the same women, but 

neither he nor P.W.-1/Rafique has stated 

as to who was the women with whom 

deceased as well as accused persons were 

having illicit relationship. Therefore this 

Lady has also not been identified by the 

Investigating Officer as well as by P.W.-

1/Rafique. Hence this motive is also not 

proved by prosecution. 
 

 20.  Though, no motive of the crime 

was alleged in the FIR, however, in the 

statement before the Court, a motive 

pertaining to some dispute of money was 

attempted to be developed by P.W.-

1/Rafique. However, during his cross-

examination he developed another 

motive, when he stated that his brother 

has been killed as he was having terms 

with a lady living in the house of Munna, 

but no name and particulars of that lady 

was narrated by him. Therefore, in the 

facts and circumstances of the case, no 

motive has been proved by the 

prosecution which may be accepted in the 

facts and circumstances of the case, which 

might have prompted the accused persons 

to commit the crime. 
 

  It is true that in a case based on 

direct evidence, motive looses its 

significance, however, since here we are 

dealing with a case, where no prior 

enmity between the deceased Zaheer and 

accused persons has been proved and in 

the background of the fact that it is not a 

case where accused persons have gone 

somewhere by forming an unlawful 
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assembly rather Victim Zaheer himself 

came to the place of occurrence, which is 

the dwelling house of some of the accused 

persons, therefore, the motive in the 

peculiar facts and circumstances of the 

case, becomes important in the 

background that the accused persons have 

been convicted by the Trial Court with the 

aid of Section 149 of I.P.C. and it was not 

the case of prosecution that on the fateful 

day accused persons were having any 

prior information that deceased Zaheer 

was coming to the house of Munna. Per 

contra, the case of the prosecution is that, 

on the fateful day, as Munna did not go to 

the shop of Zaheer and as deceased had 

taken some assignment of decoration in a 

village and material of the same had 

already been dispatched, they came to 

Munna's house to take him to fix 

decorative lights at the site and when 

deceased Zaheer gave a call to Munna, 

accused persons dragged him inside the 

house and P.W.-1/Rafique remained 

outside at the main door as accused 

persons dragged the deceased inside for 

some distance and thereafter Siya Ram 

took out a knife from his pocket and 

stabbed Zaheer in Stomach and thereafter 

all accused persons fled away.  
 

 21.  It has also come in the evidence 

that at the time of incident only a ''Dhibri' 

was lighted at the ''Barotha'. P.W/.-

5/Investigating Officer Shri M.M. Khan 

in his evidence has stated that those 

standing at B and C points in the Map 

could not see anything happening at the 

Point-A. It is to be recalled that P.W.-

2/Mohd. Shamim has stated that he along 

with DW-4 Krishna Kumar witnessed the 

crime while standing at Point-B and C. So 

keeping in view the fact that there was 

only a ''Dhibri' lighting and though PW-1 

Rafique was having torch with him, he 

could not have seen the minute details of 

incident happening at or beyond 

''Barotha', as is evident from the Site 

Plan, Exhibit-ka-10. Both witnesses of 

fact P.W.-1/Rafique and P.W.-2/Mohd. 

Shamim have also admitted that they did 

not go inside the house beond the main 

door till accused persons fled away. 

Therefore both these witnesses may have 

an impression of involvement of all 

accused persons in the incident. 
 

 22.  We now revert to the discussion 

that nobody amongst the accused persons 

was having any information that deceased 

and his brother Rafique was coming to 

take Munna with them and on being 

called, the accused persons, in the spur of 

the moment, dragged Zaheer inside and 

after dragging him for some distance, he 

was caught hold by accused persons and, 

thereafter, Siya Ram stabbed him in the 

Stomach. This part of the story of 

prosecution is highly improbable and not 

acceptable as when the accused persons 

were not having any prior information or 

knowledge about the arrival of deceased, 

there is no possibility that any unlawful 

assembly might be formed by accused 

persons before that time, either to cause 

murder or hurt to deceased Zaheer. Now, 

when there is no previous enmity proved 

between accused persons and the 

deceased, the unlawful assembly could 

not have been formed at the point when 

Zaheer gave a call to Munna from his 

main door. So the only probability or 

possibility of formation of an unlawful 

assembly may be at the time, when 

accused persons saw the deceased Zaheer. 

In this backdrop, statement of 

Investigating Officer P.W.-5/Shri M.M. 

Khan is significant, when he stated that he 

did not find any sign of Scuffle near the 

dead body. In the same line is the 
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statement of P.W.-4/Dr. Nalini Kant 

Tripathi, who conducted the postmortem 

on the body of the deceased and stated 

that there were only 02 incised wounds, 

one at Stomach and another at waist of the 

deceased. He categorically stated that 

apart from these 02 injuries, there was no 

other injury of any kind found on the 

body of the deceased. He specifically 

stated that there was no bruise, contusion 

or abrasion found on the body of the 

deceased. It is highly improbable, rather 

next to impossible that if deceased was 

being dragged for some distance by 7 or 8 

persons and was having a scuffle, which 

is natural in the facts and circumstances 

of the case, he would not receive any kind 

of marks or injuries on his body during 

the dragging. Certainly he shall receive at 

least bruises, contusions or abrasions or, 

at least, some marks on his wrist or hands, 

when he was caught hold by 7 to 8 

persons. Strangely, neither any injury nor 

any such mark has been found on the 

body of the deceased and absence of any 

such injury or mark, which may be the 

result of dragging and scuffling or even of 

catching hold coupled with the statement 

of P.W.-5/Shri M.M. Khan, Investigating 

Officer that he did not notice any sign of 

struggle near the body, belies the 

statement of prosecution eye witnesses, so 

far as their statement pertaining to the 

dragging of the deceased by 7 or 8 

persons inside the house of Ram Shanker 

is concerned. 
 

  In Lallu Manjhi vs. State of 

Jharkhand, AIR 2003 SC 854, Hon,ble 

Supreme Court has held in Para 10 that 

"The Law of Evidence does not require 

any particular number of witnesses to be 

examined in proof of a given fact. 

However, faced with the testimony of a 

single witness, the Court may classify the 

oral testimony into three categories, 

namely (i) wholly reliable, (ii) wholly 

unreliable and (iii) neither wholly 

reliable, nor wholly unreliable. In the 

first two categories there may be no 

difficulty in accepting or discarding the 

testimony of the single witness. The 

difficulty arises in the third category of 

cases. The Court has to be circumspect 

and has to look for corroboration in 

material particulars by reliable testimony, 

direct or circumstantial, before acting 

upon testimony of a single witness."  
 

  In AIR 2003 SUPREME 

COURT 3617, Sucha singh v/s State of 

Punjab Honble Apex Court after 

considering Masalti and others vs. State 

of U.P. MANU/SC/0074/1964, State of 

Punjab v. Jagir Singh (AIR 1973 SC 

2407) and Lehna v. State of Haryana 

(2002 (3) SCC 76), has opined as under:- 

"Stress was laid by the accused-

appellants on the non-acceptance of 

evidence tendered by some witnesses to 

contend about desirability to throw out 

entire prosecution case. In essence prayer 

is to apply the principle of "falsus in uno 

falsus in omnibus" (false in one thing, 

false in everything). This plea is clearly 

untenable. Even if major portion of 

evidence is found to be deficient, in case 

residue is sufficient to prove guilt of an 

accused, notwithstanding acquittal of 

number of other co-accused persons, his 

conviction can be maintained. It is the 

duty of Court to separate grain from 

chaff. Where chaff can be separated from 

grain, it would be open to the Court to 

convict an accused notwithstanding the 

fact that evidence has been found to be 

deficient to prove guilt of other accused 

persons. Falsity of particular material 

witness or material particular would not 

ruin it from the beginning to end. The 
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maxim "falsus in uno falsus in omnibus" has 

no application in India and the witnesses 

cannot be branded as liar. The maxim 

"falsus in uno falsus in omnibus" has not 

received general acceptance nor has this 

maxim come to occupy the status of rule of 

law. It is merely a rule of caution. All that it 

amounts to, is that in such cases testimony 

may be disregarded, and not that it must be 

disregarded. The doctrine merely involves 

the question of weight of evidence which a 

Court may apply in a given set of 

circumstances, but it is not what may be 

called 'a mandatory rule of evidence.' (See 

Nisar Ali v. State of Uttar Pradesh (AIR 

1957 SC 366). Merely because some of the 

accused persons have been acquitted, 

though evidence against all of them, so far 

as direct testimony went, was the same does 

not lead as a necessary corollary that those 

who have been convicted must also be 

acquitted. It is always open to a Court to 

differentiate accused who had been 

acquitted from those who were convicted. 

(See Gurcharan Singh and another v. (AIR 

1956 SC 460). The doctrine is a dangerous 

one specially in India for if a whole body of 

the testimony were to be rejected, 

because18witness was evidently speaking 

an untruth in some aspect, it is to be feared 

that administration of criminal justicewould 

come to a dead stop. Witnesses just cannot 

help in giving embroidery to a story, 

however, true in the main. Therefore, it has 

to be appraised in each case as to what 

extent the evidence is worthy of acceptance, 

and merely because in some respects the 

Court considers the same to be insufficient 

for placing reliance on the testimony of a 

witness, it does not necessarily follow as a 

matter of law that it must be disregarded in 

all respects as well. The evidence has to 

be shifted with care. The aforesaid dictum 

is not a sound rule for the reason that one 

hardly comes across a witness whose 

evidence does not contain a grain of untruth 

or at any rate exaggeration, embroideries or 

embellishment. (See Sohrab s/o Beli Nayata 

and another v. State of Madhya Pradesh, 

1972 3 SCC 751) and Ugar Ahir and others v. 

State of Bihar (AIR 1965 SC 277). An attempt 

has to be made to, as noted above, in terms of 

felicitous metaphor, separate grain from the 

chaff, truth from falsehood. Where it is not 

feasible to separate truth from falsehood, 

because grain and chaff are inextricably 

mixed up, and in the process of separation an 

absolutely new case has to be reconstructed 

by divorcing essential details presented by the 

prosecution completely from the context and 

the background against which they are made, 

the only available course to be made is to 

discard the evidence in toto. (See Zwinglee 

Ariel v. State of Madhya Pradesh (AIR 1954 

SC 15) and Balaka Singh and others v.state of 

punjab (AIR 1975 SC 1962). As observed by 

this Court in State of Rajasthan v. Smt. Kalki 

and another (AIR 1981 SC 1390), normal 

discrepancies in evidence are those which are 

due to normal errors of observation, normal 

errors of memory due to lapse of time, due to 

mental disposition such as shock and horror 

at the time of occurrence and those are 

always there however honest and truthful a 

witness may be. Material discrepancies are 

those which are not normal, and not expected 

of a normal person. Courts have to label the 

category to which a discrepancy may be 

categorized. While normal discrepancies do 

not corrode the credibility of a party's case, 

material discrepancies do so. These aspects 

were highlighted recently in Krishna Mochi 

and others v. State of Bihar etc. (2002 (4) JT 

(SC) 186)."  
 

 23.  Therefore the fact of dragging 

the deceased by appellants for some 

distance, in absence of any injury or mark 

on his body and at the spot, does not 

appear to be either probable or has been 



2250                                    INDIAN LAW REPORTS ALLAHABAD SERIES                

proved by the evidence available on 

record. Now, when the dragging part of 

the story of the prosecution has not been 

found truthful and acceptable, there is 

nothing in the evidence produced by the 

prosecution, which may classify the 

assembly of the accused persons as 

Unlawful Assembly. In absence of any 

previous enmity and any prior 

information of the arrival of deceased at 

the house of Munna, the assembly of 

accused persons at the house of Ram 

Shanker could not be termed as Unlawful 

Assembly. Therefore, what transpires 

from the evidence available on record is, 

that when deceased Zaheer went inside 

the house of Ram Shanker, as he was a 

regular visitor of house of Munna, 

accused persons were inside the house 

and there was some scuffle of the 

deceased only with Siya Ram as a result 

of which he stabbed the deceased in his 

Stomach and by such assault, the 

deceased died at the spot. In this whole 

factual backdrop, there was no possibility 

of formation of any unlawful assembly by 

the accused appellants, with an object to 

murder Zaheer. 
 

  In AIR 2013 SUPREME 

COURT 3150, Raj Kumar Singh alias 

Raju alias Batya v. State of Rajasthan, 

Hon,ble Supreme Court has held that 

Para 17 "Suspicion, however grave it may 

be, cannot take place of proof and there is 

a large difference between something that 

'may be' proved and 'will be proved'. In a 

criminal trial, suspicion no matter how 

strong, cannot and must not be permitted 

to take place of proof. This is for the 

reason, that the mental distance between 

'may be' and 'must be' is quite large and 

divides vague conjectures from sure 

conclusions. In a criminal case, the Court 

has a duty to ensure that mere conjectures 

or suspicion do not take the place of legal 

proof. The large distance between 'may 

be' true and 'must be' true, must be 

covered by way of clear, cogent and 

unimpeachable evidence produced by the 

prosecution, before an accused is 

condemned as a convict, and the basic 

and golden rule must be applied. In such 

cases, while keeping in mind the distance 

between 'may be' true and 'must be' true, 

the Court must maintain the vital distance 

between conjectures and sure conclusions 

to be arrived at, on the touchstone of 

dispassionate judicial scrutiny based 

upon a complete and comprehensive 

appreciation of all features of the case, as 

well as the quality and credibility of the 

evidence brought on record. The Court 

must ensure, that miscarriage of justice is 

avoided and if the facts and 

circumstances of a case so demand, then 

the benefit of doubt must be given to the 

accused, keeping in mind that a 

reasonable doubt is not an imaginary, 

trivial or a merely probable doubt, but a 

fair doubt that is based upon reason and 

common sense."  
 

  Therefore, keeping in view the 

evidence on record, it is evident that there 

was no unlawful assembly formed by 

accused persons, as there was neither any 

motive nor sufficient time or prior 

information of the arrival of deceased nor 

it is proved that all accused persons 

dragged the deceased inside the house, as 

no injury of any kind has been found on 

the person of the deceased except two 

incised wounds stated to be inflicted by 

Siya Ram. Therefore, Simply by standing 

and witnessing a quarrel from howsoever 

close range, could not render the other 

appellants as being part and parcel of any 

unlawful assembly. In view of above 

discussion, it can not be believed that the 
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accused persons had formed any unlawful 

assembly or had acted in furtherance of 

any unlawful object or common intention.  
 

 24.  The instant case can be viewed 

from another angle as there cannot be any 

doubt to the preposition that unlawful 

assembly could also be formed at the spur 

of the moment just before or during the 

occurrence. It has been held by Catena of 

Decisions, some of which have been 

quoted herein-before, that the formation 

of any unlawful assembly can be gathered 

by the behavior of the assembly prior, 

during or subsequent to the commission 

of the crime as well as the arms, which 

are being carried by the members of such 

Unlawful Assembly and also the manner 

of assault. As said earlier, It is also 

possible that any unlawful assembly may 

be formed at the spur of the moment, but 

for that purpose, in our considered 

opinion, there must be some prior enmity 

between the parties, so on the basis of that 

enmity without happening of anything 

special or without any communication 

between the members, the accused 

persons may form an assembly instantly, 

which may be unlawful, having an illegal 

object. But here we are dealing with a 

case, where no prior enmity has been 

proved and the motive, which has been 

suggested is neither acceptable nor proved 

in the facts and circumstances of the case. 

The admitted facts on record are that none 

of the appellants, except Siya Ram, was 

carrying any arm of any kind at the place 

of incidence. It is also established that 

only Siya Ram is possessing a knife or 

any other sharp edged weapon and this 

was not disclosed to any other appellant. 

Nothing has either been produced on 

record or stated by any eye witness as to 

what communication, if any ?, the 

members of the unlawful assembly were 

making with each other, during the time 

of alleged scuffle, whereby any inference 

of instant formation of unlawful assembly 

can be derived. Therefore there is no 

evidence available on record whereby the 

formation of any unlawful assembly, in 

the spur of the moment, may be inferred 

either before or during the alleged scuffle, 

as no sign of any scuffle has either been 

found on the spot or on the body of 

deceased and the part of the prosecution 

story pertaining to dragging of deceased 

by all accused persons inside the house of 

Ram Shanker has been held herein before, 

not believable. Hence there is nothing left 

on record which may prove the fact that 

the accused persons during the course of 

alleged scuffle were having any 

conversation with each other, which may 

suggest that any unlawful assembly was 

actually formed in the spur of moment 

and the proved facts suggest only one 

inference that whatever arguments or any 

scuffle occurred at that point of time the 

same occurred only between the deceased 

and the appellant Siya Ram and other 

appellants were only present there and 

that there was no unlawful assembly 

formed either before or during the 

occurrence. 
 

  In fact the prosecution is 

completely silent on the point as to 

whether any communication was made 

between Siyaram and other members of 

alleged unlawful assembly during alleged 

assault. None of the eye witnesses has 

stated anything allegedly done or said by 

the other accused persons during alleged 

scuffle. As said earlier, the theory of 

prosecution pertaining to the fact that the 

deceased was dragged by all accused 

persons in the house has not been found 

believable, in the facts and circumstances 

of the case, nothing thereafter is left on 
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record which may render the assembly of 

accused persons in the house of Ram 

Shanker, as unlawful. When formation of 

any unlawful assembly either at the 

beginning or during the course of occurrence 

is not proved, the appellants could not be 

convicted with the aid of Section 149 of the 

I.P.C. Hence, in this situation, the role of 

every individual accused/appellant is to be 

seen for the purpose of determining his 

culpability. The theory of prosecution that 

other accused persons except Siya Ram 

caught hold of the deceased is not truthful 

and it appears that the genesis of the incident 

has been suppressed by the prosecution and 

also that there is no overt assigned to the 

other accused persons (Except Siya Ram), 

therefore, all accused persons except Siya 

Ram appear to have committed no offence. 

Simply being present in the house of Ram 

Shanker could not be an offence, when 

formation of any unlawful assembly with 

any of the object classified under Section 141 

of the I.P.C. has not been found proved. In 

these circumstances, the appellants i.e. Karan 

Singh, Harish Chandra, Ram Shanker and 

Kalloo are liable to be acquitted of the 

charges framed against them.  
 

 25.  Ld. Counsel for the appellants 

has also submitted that even if the 

prosecution case is taken to be established 

with regard to appellant Siya Ram, his act 

will not travel beyond the ambit of section 

304 part II and according to him the trial 

Court has acted illegally in convicting 

him under section 302 IPC. 
 

  Hon'ble Supreme Court in 

Budhi Singh Vs. State of H.P. reported in 

MANU/SC/1126/2012 has held as under:-  
 

  "21. From the above 

conspectus, it emerges that whenever a 

court is confronted with the question 

whether the offence is "murder" or 

"culpable: homicide not amounting to 

murder", on the facts of a case, it will be 

convenient for it to approach the problem 

in three stages. The question to be 

considered at the first stage would be, 

whether the accused has done an act by 

doing which he has caused the death of 

another. Proof of such causal connection 

between the act of the accused and the 

death, leads to the second stage for 

considering whether that act of the 

accused amounts to "culpable homicide" 

as defined in Section 299. If the answer to 

this question is prima facie found in the 

affirmative, the stage for considering the 

operation of Section 300 of the Penal 

Code, is reached. This is the stage at 

which the court should determine whether 

the facts proved by the prosecution bring 

the case within the ambit of any of the 

four clauses of the definition of "murder" 

contained in Section 300. If the answer to 

this question is in the negative the offence 

would be "culpable homicide not 

amounting to murder", punishable under 

the first or the second part of Section 304, 

depending, respectively, on whether the 

second or the third clause of Section 299 

is applicable. If this question is found in 

the positive, but the case comes within 

any of the exceptions enumerated in 

Section 300, the offence would still be 

"culpable homicide not amounting to 

murder", punishable under the first part 

of Section 304, of the Penal Code.  
 

  22. The above are only broad 

guidelines and not cast-iron imperatives. 

In most cases, their observance will 

facilitate the task of the court. But 

sometimes the facts are so intertwined 

and the second and the third stages so 

telescoped into each other, that it may not 

be convenient to give a separate treatment 
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to the matters involved in the second and 

third stages. 
 

  11. A Bench of this Court in the 

case of Thangaiya v. State of Tamil Nadu 

[MANU/SC/1046/2004 : (2005) 9 SCC 

650] pointed out the distinction between 

the two sections and observed as under: 
 

  9. This brings us to the crucial 

question as to which was the appropriate 

provision to be applied. In the scheme of 

Indian Penal Code culpable homicide is 

the genus and "murder" its specie. All 

"murder" is "culpable homicide" but not 

vice versa. Speaking generally, "culpable 

homicide" sans "special characteristics of 

murder is culpable homicide not 

amounting to murder". For the purpose of 

fixing punishment, proportionate to the 

gravity of the generic offence, Indian 

Penal Code practically recognises three 

degrees of culpable homicide. The first is, 

what may be called, "culpable homicide 

of the first degree". This is the gravest 

form of culpable homicide, which is 

defined in Section 300 as "murder". The 

second may be termed as "culpable 

homicide of the second degree". This is 

punishable under the first part of Section 

304. Then, there is "culpable homicide of 

the third degree". This is the lowest type 

of culpable homicide and the punishment 

provided for it is also the lowest among 

the punishments provided for the three 

grades. Culpable homicide of this degree 

is punishable under the second part of 

Section 304." 
 

  Hon'ble Supreme Court Of India 

in Arjun and Ors. Vs State of 

Chhattisgarh reported in 

MANU/SC/0153/2017, wherein the 

appellants assaulted the deceased with 

katta, gandasa and stone and deceased fell 

down and sustained injuries on his head 

and his brain matter came out and he died 

on the way to the hospital has held as 

under :-  

  "20. To invoke this exception (4), 

the requirements that are to be fulfilled have 

been laid down by this Court in Surinder 

Kumar v. Union Territory of Chandigarh 

MANU/SC/0589/1989 : (1989) 2 SCC 217, it 

has been explained as under:  

7. To invoke this exception four requirements 

must be satisfied, namely, (i) it was a sudden 

fight; (ii) there was no premeditation; (iii) 

the act was done in a heat of passion; and 

(iv) the assailant had not taken any undue 

advantage or acted in a cruel manner. The 

cause of the quarrel is not relevant nor is it 

relevant who offered the provocation or 

started the assault. The number of wounds 

caused during the occurrence is not a 

decisive factor but what is important is that 

the occurrence must have been sudden and 

unpremeditated and the offender must have 

acted in a fit of anger. Of course, the 

offender must not have taken any undue 

advantage or acted in a cruel manner. 

Where, on a sudden quarrel, a person in the 

heat of the moment picks up a weapon which 

is handy and causes injuries, one of which 

proves fatal, he would be entitled to the 

benefit of this exception provided he has not 

acted cruelly..............  
 

 21.  Further in the case of 

Arumugam v. State, Represented by 

Inspector of Police, Tamil Nadu 

MANU/SC/8108/2008 : (2008) 15 SCC 

590, in support of the proposition of law 

that under what circumstances exception 

(4) to Section 300 Indian Penal Code can 

be invoked if death is caused, it has been 

explained as under: 
 

 18. The help of Exception 4 can be 

invoked if death is caused (a) without 
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premeditation; (b) in a sudden fight; (c) 

without the offender's having taken undue 

advantage or acted in a cruel or unusual 

manner; and (d) the fight must have been 

with the person killed. To bring a case 

within Exception 4 all the ingredients 

mentioned in it must be found. It is to be 

noted that the 'fight' occurring in 

Exception 4 to Section 300 Indian Penal 

Code is not defined in the Penal Code, 

1860. It takes two to make a fight. Heat of 

passion requires that there must be no 

time for the passions to cool down and in 

this case, the parties had worked 

themselves into a fury on account of the 

verbal altercation in the beginning. A 

fight is a combat between two and more 

persons whether with or without weapons. 

It is not possible to enunciate any general 

Rule as to what shall be deemed to be a 

sudden quarrel. It is a question of fact 

and whether a quarrel is sudden or not 

must necessarily depend upon the proved 

facts of each case. For the application of 

Exception 4, it is not sufficient to show 

that there was a sudden quarrel and there 

was no premeditation. It must further be 

shown that the offender has not taken 

undue advantage or acted in cruel or 

unusual manner. The expression 'undue 

advantage' as used in the provision means 

'unfair advantage'. 
 

  23. When and if there is intent 

and knowledge, then the same would be a 

case of Section 304 Part I Indian Penal 

Code and if it is only a case of knowledge 

and not the intention to cause murder and 

bodily injury, then the same would be a 

case of Section 304 Part II Indian Penal 

Code. Injuries/incised wound caused on 

the head i.e. right parietal region and 

right temporal region and also occipital 

region, the injuries indicate that the 

Appellants had intention and knowledge 

to cause the injuries and thus it would be 

a case falling Under Section 304 Part I 

Indian Penal Code. The conviction of the 

Appellants Under Section 302 read with 

Section 34 Indian Penal Code is modified 

Under Section 304 Part I Indian Penal 

Code. As per the Jail Custody Certificates 

on record, the Appellants have served 9 

years 3 months and 13 days as on 2nd 

March, 2016, which means as on date the 

Appellants have served 9 years 11 

months. Taking into account the facts and 

circumstances in which the offence has 

been committed, for the modified 

conviction Under Section 304 Part I 

Indian Penal Code, the sentence is 

modified to that of the period already 

undergone." 
 

  In Surinder Kumar v. Union 

Territory, Chandigarh 

MANU/SC/0589/1989 (1989) 2 SCC 217, 

Hon'ble Supreme Court held that if on a 

sudden quarrel a person in the heat of the 

moment picks up a weapon which is 

handy and causes injuries out of which 

only one proves fatal, he would be 

entitled to the benefit of the Exception of 

section 300 IPC provided he has not acted 

cruelly. It was held that the number of 

wounds caused during the occurrence in 

such a situation was not the decisive 

factor. What was important was that the 

occurrence had taken place on account of 

a sudden and unpremeditated fight and the 

offender must have acted in a fit of anger. 

Dealing with the provision of Exception 4 

to Section 300 this Court observed:  
 

  "..... To invoke this exception 

four requirements must be satisfied, 

namely, (i) it was a sudden fight; (ii) there 

was no premeditation; (iii) the act was 

done in a heat of passion; and (iv) the 

assailant had not taken any undue 
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advantage or acted in a cruel manner. 

The cause of the quarrel is not relevant 

nor is it relevant who offered the 

provocation or started the assault. The 

number of wounds caused during the 

occurrence is not a decisive factor but 

what is important is that the occurrence 

must have been sudden and 

unpremeditated and the offender must 

have acted in a fit of anger. Of course, the 

offender must not have taken any undue 

advantage or acted in a cruel manner. 

Where, on a sudden quarrel, a person in 

the heat of the moment picks up a weapon 

which is handy and causes injuries, one of 

which proves fatal, he would be entitled to 

the benefit of this exception provided he 

has not acted cruelly."  
 

  In Ghapoo Yadav and Ors. v. 

State of M.P. (2003) 3 SCC 528, 

MANU/SC/0124/2003, it is held as under 

:-  
 

  "...The help of Exception 4 can 

be invoked if death is caused (a) without 

premeditation, (b) in a sudden fight: (c) 

without the offender's having taken undue 

advantage or acted in a cruel or unusual 

manner; and (d) the fight must have been 

with the person killed. To bring a case 

within Exception 4 all the ingredients 

mentioned in it must be found. It is to be 

noted that the 'fight' occurring in 

Exception 4 to Section 300. IPC is not 

defined in the IPC. It takes two to make a 

fight. Heat of passion requires that there 

must be no time for the passions to cool 

down and in this case, the parties have 

worked themselves into a fury on account 

of the verbal altercation in the beginning. 

A fight is a combat between two and more 

persons whether with or without weapons. 

It is not possible to enunciate any general 

rule as to what shall be deemed to be a 

sudden quarrel. It is a question of fact 

and whether a quarrel is sudden or not 

must necessarily depend upon the proved 

facts of each case. For the application of 

Exception 4 It is not sufficient to show 

that there was a sudden quarrel and there 

was no premeditation. It must further be 

shown that the offender has not taken 

undue advantage or acted in cruel or 

unusual manner. The expression 'undue 

advantage' as used in the provision means 

'unfair advantage'."  
 

  In Sukhbir Singh v. State of 

Haryana (2002) MANU / SC/0116/2002, 

(2002) 3 SCC 327, the appellant caused 

two Bhala blows on the vital part of the 

body of the deceased that was sufficient 

in the ordinary course of nature to cause 

death. The High Court held that the 

appellant had acted in a cruel and unusual 

manner in following words :-  
 

  "...All fatal injuries resulting in 

death cannot be termed as cruel or unusual 

for the purposes of not availing the benefit of 

Exception 4 of Section 300 IPC. After the 

injuries were inflicted and the injured had 

fallen down, the appellant is not shown to 

have inflicted any other injury upon his 

person when he was in a helpless position. It 

is proved that in the heat of passion upon a 

sudden quarrel followed by a fight, the 

accused who was armed with Bhala caused 

injuries at random and thus did not act in a 

cruel or unusual manner."  
 

  The question whether the act of 

the appellant will fall undder Section 304 

Part I or Part II of the IPC, a distinction 

between these two parts of that provision 

was drawn in Alister Anthony Pareira v. 

State of Maharashtra (2012) 2 SCC 648, 

MANU/SC/0015/2012 in the following 

words:  
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  "..... For punishment under Section 

304 Part I, the prosecution must prove: the 

death of the person in question; that such death 

was caused by the act of the accused and that 

the accused intended by such act to cause 

death or cause such bodily injury as was likely 

to cause death. As regards punishment for 

Section 304 Part II, the prosecution has to 

prove the death of the person in question; that 

such death was caused by the act of the 

accused and that he knew that such act of his 

was likely to cause death...."  
 

  In Singapagu Anjaiah v. State 

of Andhra Pradesh (2010) 9 SCC 799, 

MANU/SC/0451/2010, it was observed:  
 

  "16. In our opinion, as nobody 

can enter into the mind of the accused, its 

intention has to be gathered from the 

weapon used, the part of the body chosen 

for the assault and the nature of the 

injuries caused..."  
 

  In Basdev v. The State of 

PEPSU AIR 1956 SC 488, drew a 

distinction between motive, intention and 

knowledge in the following words:  
 

  "....Of course, we have to 

distinguish between motive, intention and 

knowledge. Motive is something which 

prompts a man to form an intention and 

knowledge is an awareness of the 

consequences of the act. In many cases 

intention and knowledge merge into each 

other and mean the same thing more or 

less and intention can be presumed from 

knowledge. The demarcating line between 

knowledge and intention is no doubt thin 

but it is not difficult to perceive that they 

connote different things..."  
 

  Hon'ble Supreme Court in 

Pulicherla Nagaraju @ Nagaraja Reddy 

v. State of Andhra Pradesh (2006) 11 

SCC 444, MANU/SC/8419/2006 

enumerated some of the circumstances 

relevant to find out whether there was any 

intention to cause death on the part of the 

accused :-  
 

  "...Therefore, the court should 

proceed to decide the pivotal question of 

intention, with care and caution, as that 

will decide whether the case falls under 

Section 302 or 304 Part I or 304 Part II. 

Many petty or insignificant matters - 

plucking of a fruit, straying of a cattle, 

quarrel of children, utterance of a rude 

word or even an objectionable glance, 

may lead to altercations and group 

clashes culminating in deaths. Usual 

motives like revenge, greed, jealousy or 

suspicion may be totally absent in such 

cases. There may be no intention. There 

may be no pre- meditation. In fact, there 

may not even be criminality. At the other 

end of the spectrum, there may be cases of 

murder where the accused attempts to 

avoid the penalty for murder by 

attempting to put forth a case that there 

was no intention to cause death. It is for 

the courts to ensure that the cases of 

murder punishable under Section 302, are 

not converted into offences punishable 

under Section 304 Part I/II, or cases of 

culpable homicide not amounting to 

murder, are treated as murder punishable 

under Section 302. The intention to cause 

death can be gathered generally from a 

combination of a few or several of the 

following, among other, circumstances : 

(i) nature of the weapon used; (ii) 

whether the weapon was carried by the 

accused or was picked up from the spot; 

(iii) whether the blow is aimed at a vital 

part of the body; (iv) the amount of force 

employed in causing injury; (v) whether 

the act was in the course of sudden 



2 All.                                        Ram Shanker & Ors. Vs State of U.P.  2257 

quarrel or sudden fight or free for all 

fight; (vi) whether the incident occurs by 

chance or whether there was any pre- 

meditation; (vii) whether there was any 

prior enmity or whether the deceased was 

a stranger; (viii) whether there was any 

grave and sudden provocation, and if so, 

the cause for such provocation; (ix) 

whether it was in the heat of passion; (x) 

whether the person inflicting the injury 

has taken undue advantage or has acted 

in a cruel and unusual manner; (xi) 

whether the accused dealt a single blow 

or several blows. The above list of 

circumstances is, of course, not 

exhaustive and there may be several other 

special circumstances with reference to 

individual cases which may throw light on 

the question of intention..."  
 

  In the case of Surain Singh Vs. 

State of Punjab reported in 

MANU/SC/0399/2017 (2017) 5 SCC 796, 

Hon'ble Supreme Court has reiterated the 

settled legal position about the purport of 

Exception 4 to Section 300 of IPC. In this 

case, the accused had repeatedly assaulted 

the deceased with a Kirpan and caused 

injuries resulting into death. After 

restating the legal position, the Court 

converted the offence to one under 

Section 304 Part-II instead of Section 302 

IPC and observed as under:-  
 

  "15. The weapon used in the 

fight between the parties is 'Kirpan' which 

is used by 'Amritdhari Sikhs' as a spiritual 

tool. In the present case, the Kirpan used 

by the Appellant-accused was a small 

Kirpan. In order to find out whether the 

instrument or manner of retaliation was 

cruel and dangerous in its nature, it is 

clear from the deposition of the Doctor 

who conducted autopsy on the body of the 

deceased that stab wounds were present 

on the right side of the chest and of the 

back of abdomen which implies that in the 

spur of the moment, the Appellant-

accused inflicted injuries using Kirpan 

though not on the vital organs of the body 

of the deceased but he stabbed the 

deceased which proved fatal. The injury 

intended by the Accused and actually 

inflicted by him is sufficient in the 

ordinary course of nature to cause death 

or not, must be determined in each case 

on the basis of the facts and 

circumstances. In the instant case, the 

injuries caused were the result of blow 

with a small Kirpan and it cannot be 

presumed that the Accused had intended 

to cause the inflicted injuries. The number 

of wounds caused during the occurrence 

is not a decisive factor but what is 

important is that the occurrence must 

have been sudden and unpremeditated 

and the offender must have acted in a fit 

of anger. Of course, the offender must not 

have taken any undue advantage or acted 

in a cruel manner. It is clear from the 

materials on record that the incident was 

in a sudden fight and we are of the 

opinion that the Appellant-accused had 

not taken any undue advantage or acted 

in a cruel manner. Where, on a sudden 

quarrel, a person in the heat of the 

moment picks up a weapon which is 

handy and causes injuries, one of which 

proves fatal, he would be entitled to the 

benefit of this Exception provided he has 

not acted cruelly.  
 

16.  Thus, if there is intent and knowledge 

then the same would be a case of Section 

304 Part I and if it is only a case of 

knowledge and not intention to cause 

murder and bodily injury then the same 

would fall Under Section 304 Part II. We 

are inclined to the view that in the facts 

and circumstances of the present case, it 
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cannot be said that the Appellant-accused 

had any intention of causing the death of 

the deceased when he committed the act 

in question. The incident took place out of 

grave and sudden provocation and hence 

the Accused is entitled to the benefit of 

Section 300 Exception 4 of the Indian 

Penal Code." 
 (Emphasis Ours) 
 

  Hon'ble Supreme Court in Atul 

Thakur vs. State of H.P. & others, 

MANU/ SC/0018/2018, AIR 2018 SC 

570, while considering the applicability of 

Section 304 I.P.C., where deceased was 

assaulted with knife, held as under:-  
  
  "12. Taking overall view of the 

matter, the facts of the present case 

warrant invocation of Exception 4 to 

Section 300 of Indian Penal Code. For, it 

is a case of culpable homicide not 

amounting to murder inasmuch as the 

incident happened on account of sudden 

fight between the friends who had 

gathered for a drink party arranged at the 

behest of Hitesh Thakur. There was no 

pre-mediation and the act done by the 

Appellant was in the heat of passion 

without the Appellant taking any undue 

advantage or acted in a cruel manner. 

The number of wounds caused by the 

Appellant, it is a well established position, 

by itself cannot be a decisive factor. The 

High Court committed manifest error in 

being influenced by the said fact. What is 

relevant is that the occurrence was 

sudden and not premeditated and the 

offender acted in the heat of passion. The 

evidence supports the case of the 

Appellant in this behalf. The fact that the 

Appellant used weapon such as knife, is 

also not a decisive factor to attract 

Section 302 of Indian Penal Code. 

Neither the use of a knife in the 

commission of offence nor the factum of 

multiple injuries given by the Appellant 

would deny the Appellant of the benefit of 

Exception 4.  
 

  Therefore the role of appellant-

Siya Ram, in commission of crime, is to 

be analyzed and appreciated in the 

background of above mentioned legal 

position.  
 

 26.  Perusal of record would reveal 

that both eye witnesses of the crime i.e. 

P.W.-1/Rafique and P.W.-2/Mohd. 

Shamim have categorically stated in their 

statements that it was Siya Ram, who had 

stabbed deceased below his chest with a 

knife, which he was keeping in his 

pocket. The evidence of these witnesses 

of fact is believable and is reliable in the 

facts and circumstances of the case. P.W.-

4/Dr. Nalini Kant Tripathi in his 

statement has corroborated the testimony 

of these eye witnesses by stating that at 

the time of postmortem, he found 02 

incised wounds i.e. one at the stomach 

and the other at the waist of the deceased, 

of the dimension of 5 cm. x 2 cm. and 4 

cm. x 2 cm., respectively. These 02 

incised wounds correspond to the weapon 

of assault (knife) allegedly held by the 

appellant Siya Ram in his hand during the 

course of incident. P.W.-4 Doctor Nalini 

Kant Tripathi, further corroborated the 

testimony of P.W.-1/Rafique and P.W.-

2/Mohd. Shamim with regard to the time 

of death of the deceased about which, he 

stated that the deceased might have died 

one day before the postmortem. He also 

stated that the knife used in the assault 

was having sharp edges on its both side. 
 

  Apart from the above mentioned 

02 incised wounds, no other injury has 

been found on the body of the deceased as 
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well as no other signs of struggle have 

been noticed by the Doctor on the body of 

the deceased. He also did not find any 

contusion, bruise or even friction on any 

of the part of the deceased. P.W.-4 Doctor 

Nalini Kant Tripathi has also 

categorically ruled out that Injury No.2 

could not be inflicted to the deceased 

from behind, if 6 to 7 persons had gripped 

the deceased from all around. Therefore, 

it is also established on record that the 

author of both these injuries found at the 

person of deceased, was Siya Ram and the 

same has been caused from the front of 

the deceased. This factual matrix also 

finds corroboration from the statement of 

P.W.-2/Mohd. Shamim at Page No. 2 of 

his statement, when he stated that only 

Siya Ram was in front of Zaheer 

(Deceased) and all other accused persons 

were standing here and there. Therefore, it 

is also proved beyond any doubt that fatal 

injuries to the deceased were actually 

inflicted by none other than the appellant 

Siya Ram in his individual capacity and 

not as a member of any unlawful 

assembly.  
 

 27.  The motive suggested by P.W.-

1/Rafique in his statement has not been 

proved and it transpires that either the 

prosecution has suppressed the actual 

motive or there was no motive at all. The 

only significant fact surfaced in the 

evidence of P.W.-1/Rafique and P.W.-

5/Shri M.M. Khan, Investigating Officer 

of the crime is that there was some 

woman, who lived in the house of Munna 

with whom deceased was on talking terms 

and as per the Investigating Officer, 

deceased and accused persons were 

having illicit relationship with one and the 

same woman and this fact was informed 

to the Investigating Officer by P.W.-

2/Mohd. Shamim. However, in contrast, 

P.W.-2/Mohd. Shamim in his cross-

examination, on being categorically asked 

has stated that, he did not know whether 

deceased was of loose character and he 

did not have any talk with ''Daroga Ji' 

(Investigating Officer) about any illicit 

relationship of deceased with any woman 

or regarding him being of loose character. 

So, in this factual backdrop, no motive or 

prior enmity of Siya Ram with the 

deceased has been proved. 
 

 28.  As has been said earlier there 

was no prior information available to the 

accused persons, pertaining to the arrival 

of deceased Zaheer and it is also 

established by the acceptable and reliable 

part of the evidence of P.W.-1/Rafique 

and P.W.-2/Mohd. Shamim that the 

incident had happened without any pre-

planning or pre-meditation, in the spur of 

the moment and only 02 blows of knife 

have been given by appellant Siya Ram in 

the Stomach and waist of the deceased, it 

is also established on record that appellant 

Siya Ram has not acted in any brutal or 

cruel  

manner and actually no undue advantage 

has been taken by him in commission of 

the crime. Perusal of record further 

reveals that appellant Siya Ram was of 25 

years old on 29.07.1998, when his 

statement under Section 313 of Cr.P.C. 

was recorded, therefore, he may be of the 

age of 45 or 46 years as of now. In the 

FIR, it is stated that Siya Ram gave a 

single blow below the chest of the 

deceased. In Inquest, Exhibit-ka-5, only 

one injury of knife has been found below 

the chest, though any question has not 

been put to the Doctor who conducted the 

postmortem and the knife, whereby 

injuries have been caused has not been 

recovered, the possibility of inflicting of 

these two injuries by a single blow of any 
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arm having a little longer blade with both 

sides sharp, could also be not ruled out. P.W.-

1/Rafique has also stated that appellant Siya 

Ram started stabbing deceased below his 

chest. P.W.-1/Rafique in his cross-

examination at Page No. 3 has stated that 

appellant, Siya Ram gave knife blows to the 

deceased causing him fall down. P.W.-

2/Mohd. Shamim in his evidence has also 

stated that accused Siya Ram gave 02 blows. 
 

 29.  Therefore, in peculiar facts and 

circumstance of the case as well as from 

the established facts, it is apparent that the 

act of appellant Siya Ram is covered 

under Section 304 Part-I of the I.P.C. 

instead of Section 300 punishable under 

Section 302 of the I.P.C. and, therefore, 

appellant Siya Ram is liable to be 

convicted under Section 304 Part-I of 

I.P.C. and not under Section 302 I.P.C. 
 

 30.  In view of our aforesaid discussion, 

the appeal filed by the appellants namely 

Karan Singh, Harish Chandra, Ram 

Shanker and Kalloo is allowed. Appellants 

are acquitted of the charges levelled against 

them. From amongst the above appellants, 

appellant Kallo has been released on 

remission of sentence by State Government 

and other appellants are reported to be on bail, 

therefore, they need not to surrender in this 

case. Their bail bonds are cancelled and 

sureties are discharged. However, each of the 

appellant i.e. Karan Singh, Harish 

Chandra, Ram Shanker and Kalloo shall 

file a personal bond and two sureties each in 

the like amount to the satisfaction of the court 

concerned in compliance of the Provision as 

contained under Section 437-A of the Code of 

Criminal Procedure. 
 

 31.  So far as appeal pertaining to 

appellant, Siya Ram is concerned, the 

same is partly allowed. The conviction of 

appellant Siya Ram is maintained, but in the 

facts and circumstances of the case as well as 

on the basis of established and proved facts, 

he is convicted under Section 304 Part-I of the 

I.P.C. instead of Section 302 I.P.C. and his 

sentence of imprisonment for life, as awarded 

by the Trial Court is modified to the sentence 

of 09 years' rigorous imprisonment along with 

fine of Rs. 20,000/- and in default of payment 

of fine to undergo further simple 

imprisonment of 03 months. Out of the 

amount of fine, Rs. 15,000/- shall be paid to 

the wife of the deceased (If she is alive), and 

in case she is dead, this amount shall be paid 

to his other legal heirs in equal proportion. 
 

  Shri Shahid Akhtar, Advocate was 

appointed as Amicus Curiae in Criminal 

Appeal No. 1839 of 2004 for appellant/Kalloo 

will get Rs. 10,000/- as honorarium.  
 

  Appellant Siyaram is reported 

to be on bail. He will surrender before 

the Trial Court within 15 days from 

today to serve the sentence as modified 

by this Court. 
 

  A copy of this judgment be sent 

to the Trial Court immediately for 

compliance and information.  
---------- 
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A. Sections 323, 504, 506 IPC & 3(1) DA, 
Dha, SC/ST (Prevention of Atrocities), 

Act. - Appeal against conviction. Sections 
200, 202, 203 and 204 I.P.C. discussed. 
 

The proceedings under Section 202 the 
accused has got absolutely no locus standi and 
is not entitled to be heard on the question 

whether the process should be issued against 
him or not." 
 

A wide discretion has been given as to grant 
or refusal of process and it must be judicially 
exercised. A person ought not to be dragged 
into Court merely because a complaint has 

been filed. If a prima facie case has been 
made out, the Magistrate ought to issue 
process and it cannot be refused merely 

because he thinks that it is unlikely to result in 
a conviction. 
 

The Magistrate is not to act as a post office in 
taking cognizance of each and every complaint 
filed before him and issue process as a matter of 

course. There must be sufficient indication in the 
order passed by the Special Judge that he is 
satisfied that the allegations in the complaint 

constitute an offence and when considered along 
with the statements recorded and inquiry report of 
investigation Under Section 202 of Code of 

Criminal Procedure, if any, the accused is 
answerable before the criminal court and there is 
sufficient ground for proceeding against the 

accused Under Section 204 of Code of Criminal 
Procedure, by issuing process for appearance. 
Application of mind is best demonstrated by 
disclosure of mind on the satisfaction. 

 
The summoning order passed by the special 
Court against law laid down therefore the 

same could not be allowed to stand.  
 
Appeal allowed (E-2) 

Case Law Referred: -  
 

1. C.H.C.L. Employees Stock Option Trust Vs 
India Infalin Ltd. 2013(4) SCC 505 
 

2. AIR 1998 S. C. 128, M/s. Pepsi Foods Ltd. & 
anr. Vs S.J.M. & ors. 
 

3. AIR 2012 SUPREME COURT 1747, Bhushan 
Kumar & anr Vs St. (NCT of Delhi) & anr. 
 
4. AIR 1976 SUPREME COURT 1947, Smt.  

 
5. Nagawwa v/s Veeranna Shivalingappa 
Konjalgi & ors. 

 
6. AIR 2015 SUPREME COURT 923, Sunil 
Bharti Mittal Vs Central Bureau of Investigation 

(Three Judges Bench) 
 
7. AIR 2012 SUPREME COURT 1921, Nupur 

Talwar Vs Central Bureau of Investigation & 
anr. 

 

(Delivered by Hon’ble Mohd. Faiz Alam 

Khan, J.) 
 

 1.  Heard learned counsel for the 

appellants and learned AGA for the State 

as well as learned counsel for respondent 

no.2 and perused the record.  
 

 2.  This Criminal Appeal under 

Section 14-A(1) SC/ST (P.A.) Act, 1989 

has been filed against the order dated 

29.3.2019 passed by Special Judge SC/ST 

Act (Prevention of Atrocities), Act, 

Bahraich in Criminal Case No. 46/2019 

Bindra Pasi Vs. Dr. Vishnu Chandra 

Tripathi and others, by which the 

appellants have been summoned under 

Sections 323, 504, 506 IPC & 3(1) DA, 

Dha, SC/ST (Prevention of Atrocities), 

Act, relating to Police Station Kotwali 

Nagar, District Bahraich.  
 

 3.  Brief facts giving rise to this 

appeal are, that a complaint case was filed 
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before Special Judge SC/ST Act, 

Bahraich by complainant, namely, Bindra 

Pasi against the appellants alleging that he 

belongs to a scheduled caste community 

and for the last many years, he is working 

as a house hold servant at the residence of 

Dr. Shiv Prasad Ojha. On 10.2.2019 at 

about 1,00 P.M. the appellants came to 

the residence of his Master Dr. Shiv 

Prasad Ojha. Two out of three persons 

were holding a briefcase in their hands 

and on being asked they narrated their 

names as Dr. Vishnu Chandra Tripathi, 

Principal Raj College, Jaunpur and 

Sudhakar Maurya- Accountant of the 

same College while the third person, 

namely, Sanjay Kumar Singh introduced 

himself as clerk in the same College.  
 

 4.  It is further stated in the complaint 

that he told these persons that his master is 

not available at home, on this Dr. Vishnu 

Chandra Tripathi and Sudhakar Maurya 

asked his name and on being told they at 

once became angry and addressed him with 

his caste. On this he went inside the house 

and on the instruction of his master informed 

them that his master will not meet them. On 

this all these three persons physically 

assaulted him and also threatened him of his 

life. They also attempted to drag him towards 

their vehicle which was standing nearby.He 

made a noise on which other servants, 

namely, Shankar Dayal and Kuldeep etc. 

arrived and helped the complainant. He 

informed the Police Station Kotwali Nagar 

about the incident but no action was taken by 

the police, on which he made a complaint to 

the Superintendent of Police, Bahraich. He 

could not get his injuries examined due to his 

poorness.  
 

 5.  The trial court after recording the 

statement of the complainant and his two 

witnesses, namely, Kuldeep and P.W.2 ? 

Vikas by impugned order summoned the 

appellants to face trial under Sections 

323, 504, 506 and Section 3(1) Da, Dha 

of SC/ST Act and the same is the subject 

matter of this appeal, being challenged by 

the appellants.  
 

 6.  Learned counsel for the appellants 

submits that the appellants are Principal, 

Accountant and Assistant Teacher of 

R.K.D. P.G. College, Jaunpur. Earler one 

Dr. Shiv Prasad Ojha (employer of the 

complainant) was the Principal of this 

College, who is a permanent resident of 

Brahmnipura, whohas retired as Principal 

of this College.  
 

 7.  It is next submitted that the 

appellants no. 1, 2 and 3 are permanent 

resident of villages situated in Jaunpur 

district while Dr. Shiv Prasad Ojha, where 

complainant/ opposite party no.2 is 

working as domestic, is a resident of 

Bahraich.  
 

 8.  It is next submitted that one Dr. 

Asha Ram made a complaint against Dr. 

Shiv Prasad Ojha on 4.4.2012 pertaining 

to some financial embezzlement allegedly 

made by him and a committee to inquire 

the matter was constituted, which 

submitted a reprot against Dr. Shiv Prasad 

Ojha on 21.6.2018, which was forwarded 

to Regional Higher Educational Officer/ 

Administrator, Varanasi Region. A First 

Information Report was also lodged by 

appellant no.1 agaisnt Dr. Shiv Prasad 

Ojha and one other co-accused (Annexure 

no.2) pertaining to the fact that Dr. Shiv 

Prasad Ojha is pressurizing the appellant 

no.1 to illegally provide him a 'Non-

encumbrance Certificate' and when he 

refused to issue the same, on 6.2.2019 two 

persons came to his house and while 

showing pistol threatened him to issue the 
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'Non-encumbrance Certificate' to Dr. Shiv 

Prasad Ojha otherwise he will be shot 

dead. It is alleged that when Dr. Shiv 

Prasad Ojha came to know about the 

registration of the FIR on 6.2.2019, he 

through his servant filed instant complaint 

on 18.2.2019 with the false and fabricated 

allegations. It is further submitted that the 

instant complaint is nothing but the 

counter blast of the First Information 

Report lodged by the appellant no.1 

against Dr. Shiv Prasad Ojha and the 

complaint has only been lodged because 

the appellant no.1 refused to issue an 

illegal 'Non-encumbrance Certificate' to 

Dr. Shiv Prasad Ojha, which he was 

requiring to use as his defence in a 

departmental proceeding instituted against 

him.  
 

 9.  It is further submitted that the 

court below has materially erred in 

summoning the appellants as it was 

apparent on the face of the record that the 

complaint has been made with an ulterior 

motive. It was the duty of the trial court to 

see the alleged facts in the back ground of 

the probability. The facts alleged in the 

complaint are patently absurd and could 

not be believed by a normal prudent 

person and therefore the instant 

summoning order is nothing but abuse of 

process of law and therefore is not 

sustainable and is liable to be set aside.  
 

 10.  Learned AGA, however, submits 

that at the stage of summoning deep 

evaluation of the evidence is not required 

and only a prima facie case is to be seen. 

Keeping this principle in view no 

illegality has been committed by the court 

below.  
 

 11.  Learned counsel for the 

respondent no.2 submits that the 

appellants despite being informed that 

Shri Shiv Prasad Ojha does not want to 

meet them assaulted the complainant as 

also addressed him with castiest remarks 

and also dragged him towards their 

vehicle which was standing nearby.  
 

 12.  It is further submitted that 

statement of the complainant has been 

amply corroborated by the statement of 

P.W.1 and P.W.2 and therefore there was 

sufficient material / evidence available 

with the subordinate court to pass order of 

summoning. Therefore, no illegality has 

been done committed by the trial court 

and no interference is required in the 

impugned order, therefore the appeal 

preferred by the appellants is liable to be 

dismissed.  
 

 13.  At this juncture it is fruitful to 

have a look so far as the law pertaining to 

summoning of the accused persons in a 

complaint case is concerned and the 

perusal of the case law mentioned herein 

below would clearly show that 

cognizance of an offence on complaint is 

taken for the purpose of issuing process to 

the accused. Since it is a process of taking 

judicial notice of certain facts which 

constitute an offence, there has to be 

application of mind as to whether the 

allegations in the complaint, when 

considered along with the statements 

recorded or the inquiry conducted 

thereon, would constitute violation of law 

so as to call a person to appear before the 

criminal court. It is not a mechanical 

process or matter of course.  
 

 14.  In C.H.C.L.Employees Stock 

Option Trust VS. India Infalin Ltd. 

2013(4) SCC 505 It was emphasized by 

the Honble Supreme Court that 

summoning of accused in a criminal case 
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is a serious matter. Hence, criminal law 

cannot be set into motion as a matter of 

course. The order of the Magistrate 

summoning the accused must reflect that 

he has applied his mind to the facts of the 

case and the law applicable thereto. The 

Magistrate has to record his satisfaction 

with regard to the existence of a prima 

facie case on the basis of specific 

allegations made in the complaint 

supported by satisfactory evidence and 

other material on record.  
 

 15.  In AIR 1998 S. C . 128 , M/s. Pepsi 

Foods Ltd. and another v. Special Judicial 

Magistrate and others held as under:-  
 

  "Summoning of an accused in a 

criminal case is a serious matter. 

Criminal law cannot be set into motion as 

a matter of course. It is not that the 

complainant has to bring only two 

witnesses to support his allegations in the 

complaint to have the criminal law set 

into motion. The order of the Magistrate 

summoning the accused must reflect that 

he has applied his mind to the facts of the 

case and the law applicable thereto. He 

has to examine the nature of allegations 

made in the complaint and the evidence 

both oral and documentary in support 

thereof and would that be sufficient for 

the complainant to succeed in bringing 

charge home to the accused. It is not that 

the Magistrate is a silent spectator at the 

time of recording of preliminary evidence 

before summoning of the accused. 

Magistrate has to carefully scrutinize the 

evidence brought on record and may even 

himself put questions to the complainant 

and his witnesses to elicit answers to find 

out the truthfulness of the allegations or 

otherwise and then examine if any offence 

is primafacie committed by all or any of 

the accused."  

 16.  In AIR 2012 SUPREME 

COURT 1747,Bhushan Kumar and 

Anr v. State (NCT of Delhi) and Anr" 

the Apex Court has held that "10. Section 

204 of the Code does not mandate the 

Magistrate to explicitly state the reasons 

for issuance of summons. It clearly states 

that if in the opinion of a Magistrate 

taking cognizance of an offence, there is 

sufficient ground for proceeding, then the 

summons may be issued. This section 

mandates the Magistrate to form an 

opinion as to whether there exists a 

sufficient ground for summons to be 

issued but it is nowhere mentioned in the 

section that the explicit narration of the 

same is mandatory, meaning thereby that 

it is not a pre-requisite for deciding the 

validity of the summons issued." 
 

 17.  In AIR 1976 SUPREME 

COURT 1947, Smt. Nagawwa v/s 

Veeranna Shivalingappa Konjalgi & 

others, It is held by The Apex Court that 

"It is well settled by a long catena of 

decisions of this Court that at the stage of 

issuing process the Magistrate is mainly 

concerned with the allegations made in 

the complaint or the evidence led in 

support of the same and he is only to be 

prima facie satisfied whether there are 

sufficient grounds for proceedings against 

the accused. It is not the province of the 

Magistrate to enter into a detailed 

discussion of the merit or de-merits of the 

case nor can the High Court go into this 

matter in its revisional jurisdiction which 

is a very limited one."  
 

  "4.It would thus be clear from 

the two decisions of this Court that the 

scope of the inquiry under Section 202 of 

the Code of Criminal Procedure is 

extremely limited - limited only to the 

ascertainment of the truth or falsehood of 
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the allegations made in the complaint - (i) on 

the materials placed by the complainant before 

the Court; (ii) for the limited purpose of finding 

out whether a prima facie case for issue of 

process has been made out; and (iii) for 

deciding the question purely from the point of 

view of the complainant without at all 

adverting to any defence that the accused may 

have. In fact it is well settled that in 

proceedings under Section 202 the accused has 

got absolutely no locus standi and is not 

entitled to be heard on the question whether the 

process should be issued against him or not."  
 

  "It is true that in coming to a 

decision as to whether a process should be 

issued the Magistrate can take into 

consideration inherent improbabilities 

appearing on the face of the complaint or in 

the evidence led by the complainant in 

support of the allegations but there appears 

to be a very thin line of demarcation 

between a probability of conviction of the 

accused and establishment of a primafacie 

case against him. The Magistrate has been 

given an undoubted discretion in the matter 

and the discretion has to be judicially 

exercised by him. Once the Magistrate has 

exercised his discretion it is not for the High 

Court, or even the Supreme Court, to 

substitute its own discretion for that of the 

Magistrate or to examine the case on merits 

with a view to find out whether or not the 

allegations in the complaint, if proved, 

would ultimately end in conviction of the 

accused. These considerations are totally 

foreign to the scope and ambit of an inquiry 

under Section 202 which culminates into an 

order under Section 204. Thus in the 

following cases an order of the Magistrate 

issuing process against the accused can be 

quashed or set aside:  
 

  (1) Where the allegations made 

in the complaint or the statement of the 

witness recorded in support of the same 

taken at their face value make out 

absolutely no case against the accused or 

the complaint does not disclose the 

essential ingredients of an offence which 

is alleged against the accused; 
 

  (2) where the allegations made 

in the complaint are patently absurd and 

inherently improbable so that no prudent 

person can ever reach a conclusion that 

there is sufficient ground for proceeding 

against the accused; 
 

  (3) where the discretion 

exercised by the Magistrate in issuing 

process is capricious and arbitrary 

having been based either on no evidence 

or on materials which are wholly 

irrelevant or inadmissible and 
 

  (4) where the complaint suffers 

from fundamental legal defects, such as, 

want of sanction, or absence of a 

complaint by legally competent authority 

and the like." 
 

 18.  In AIR 2015 SUPREME 

COURT 923,Sunil Bharti Mittal v. 

Central Bureau of Investigation (Three 

Judges Bench) Hon,ble Apex Court held 

as under:  
 

  "45. On the other hand, Section 

204 of the Code deals with the issue of 

process, if in the opinion of the 

Magistrate taking cognizance of an 

offence, there is sufficient ground for 

proceeding. This Section relates to 

commencement of a criminal proceeding. 

If the Magistrate taking cognizance of a 

case (it may be the Magistrate receiving 

the complaint or to whom it has been 

transferred under Section 192), upon a 

consideration of the materials before him 
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(i.e., the complaint, examination of the 

complainant and his witnesses if present, 

or report of inquiry, if any), thinks that 

there is a prima facie case for proceeding 

in respect of an offence, he shall issue 

process against the accused.  
 

  46. A wide discretion has been 

given as to grant or refusal of process and 

it must be judicially exercised. A person 

ought not to be dragged into Court merely 

because a complaint has been filed. If a 

prima facie case has been made out, the 

Magistrate ought to issue process and it 

cannot be refused merely because he 

thinks that it is unlikely to result in a 

conviction. 
 

  47. However, the words 

"sufficient grounds for proceeding" 

appearing in the Section are of immense 

importance. It is these words which amply 

suggest that an opinion is to be formed 

only after due application of mind that 

there is sufficient basis for proceeding 

against the said accused and formation of 

such an opinion is to be stated in the 

order itself. The order is liable to be set 

aside if no reason is given therein while 

coming to the conclusion that there is 

prima facie case against accused, though 

the order need not contain detailed 

reasons. A fortiori, the order would be 

bad-in-law if the reason given turns out to 

be ex facie incorrect." 
 

 19.  In AIR 2012 SUPREME 

COURT 1921,Nupur Talwar v. Central 

Bureau of Investigation and Anr it is 

propounded by the Hon'ble Supreme 

Court that "Moreover, this Court has held 

in Smt. Nagawwa v. Veeranna 

Shivalingappa Konjalgi and Ors. [(1976) 

3 SCC 736 :(AIR 1976 SC 1947)] 

thatwhether the reasons given by the 

Magistrate issuing process under Section 

202 or 204 Cr.P.C. were good or bad, 

sufficient or insufficient, cannot be 

examined by the High Court in the 

revision. All that the High Court, 

however, could do while exercising its 

powers of revision under Section 397 

Cr.P.C when the order issuing process 

under Section 204 Cr.P.C. was under 

challenge was to examine whether there 

were materials before the Magistrate to 

take a view that there was sufficient 

ground for proceeding against the 

persons to whom the processes have been 

issued under Section 204 Cr.P.C ".  
 

 20.  Section 204 of the Code deals 

with the issue of process, if the Magistrate 

after taking cognizance of a case, upon 

consideration of the materials before him 

i.e., the complaint, examination of the 

complainant and his witnesses or report of 

inquiry, if any, thinks that there is a prima 

facie case for proceeding in respect of an 

offence, he shall issue process against the 

accused. It has to be reminded that a wide 

discretion has been given to the 

magistrate to grant or refuse the issuance 

of process and it must be judicially 

exercised. A person ought not to be 

dragged into Court to face criminal trial 

merely because a complaint has been filed 

and the same has been supported by two 

witnesses. No doubt the Magistrate is 

duty bound to issue process if a prima 

facie case has been made out and it cannot 

be refused merely because he thinks that 

it is unlikely to result in a conviction. 

However, the words "sufficient grounds 

for proceeding" appearing in the Section 

are of immense importance as they amply 

suggest that an opinion is to be formed by 

the Magistrate only after due application 

of judicial mind that there are sufficient 

grounds for proceeding against the 
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accused(s) and formation of such an 

opinion is to be reflected in the order 

itself. The order is liable to be set aside if 

no reason is given therein while coming 

to such conclusion that there is prima 

facie case against accused or the reasons 

given turns out to be ex facie incorrect or 

the facts are highly improbable which 

could not be believed by a person of 

common prudence.  
 

 21.  Coming back to the facts of the 

present case the allegations of addressing 

with castiest remark have been levelled by 

the complainant Bindra Pasi against the 

appellants, namely, Dr. Vishnu Chandra 

Tripathi, who was the Principal of R.K. 

College Jaunpur, Sudhakar Maurya, who 

was the Accountant of the College and 

Sanjay Kumar Singh, who at that point of 

time was the Head Clerk of the College. 

The allegations are also with regard to the 

fact that the complainant was physically 

assaulted. However, in the end of the 

complaint it has been mentioned that due 

to poverty he could not get himself 

medically examined. The allegations have 

also been levelled against all the 

appellants that the appellants also dragged 

the complainant towards their vehicles. It 

is apparent on record that the appellants 

are resident of Jaunpur and Bindra Pasi 

complainant who admittedly works as 

domestic help in the house of Dr. Shiv 

Prasad Ojha situated at Bahraich. It is 

highly improbable that these three persons 

will go to another district, namely, 

Shrawasti i.e. at the house of Dr. Shiv 

Prasad Ojha andwill do "marpit" and will 

drag complainant towards their vehicles 

without any intimidation given by the 

complainant. The story as put forth by the 

complainant in his complaint is highly 

improbable and unacceptable. Many 

documents have been placed on record by 

the appellants which shows that Dr. Shiv 

Prasad Ojha was earlier the Principal of 

R.K. College, Jaunpur and there he 

committed some financial illegalities and 

an enquiry was being conducted against 

him. It is also stated on behalf of the 

appellants that an FIR was also lodged by 

appellant no.1, namely, Dr. Vishnu 

Chandra Triapthi, Principal of the College 

against Dr. Shiv Prasad Ojha and others 

pertaining to threatening him in lieu of 

issuance of a non-encumbrance 

certificate, a copy of which has been 

provided on record, which was registered 

as Case Crime No.63 of 2019. By 

referring to the above mentioned 

documents and FIR it has been stated by 

the appellants that when Dr. Shiv Prasad 

Ojha failed to pressurize the appellants for 

issuance of a false non-encumbrance 

certificate, he manufactured this criminal 

case through his domestic help, namely, 

Bindra Pasi (complainant). However, the 

defence of the appellants (accused 

persons) could not be taken into 

consideration at this stage as the order of 

the Magistrate, whereby the appellants 

have been summoned is to be scrutinized 

on the basis of facts and evidence/ 

material which was available with the 

Magistrate, at the time of issuance of 

process.Even if the material which has 

been placed by the appellants before this 

Court is excluded from consideration the 

allegations of complaint and evidence of 

the prosecution witness recorded under 

Section 202 Cr.P.C. cannot be accepted 

being highly improbable.  
 

 22.  Three persons (appellants) stated 

to have assaulted the complainant and 

injuries have also stated to have been 

received by himbuthis defence that due to 

poverty he could not get his injuries 

examined, could not be accepted. More-so 
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in the background of the fact that when 

the alleged assault took place, Dr. Shiv 

Prasad Ojha (his employers) was inside 

the house and even if there was some 

expenses expected to be incurred in 

medical examination the same might have 

been beared by Dr. Shiv Prasad Ojha. 

Secondly the motive of doing all these 

illegal activities as alleged by the 

complainant is missing. The pivot 

question is, that as to whyappellants went 

to the house of Dr. Shiv Prasad Ojha and 

for what purpose?, this has neither been 

alleged in the complaint nor has been 

stated in the evidence of the complainant 

or any of his witnesses. It is also 

significant the factum of Dr. Shiv Prasad 

Ojha was the Principal of a College where 

presently appellants are working in 

different - capacities has been deliberately 

concealed in the complaint and in totality 

of circumstances the allegations could not 

be believed by a prudent person.  
 

 23.  It is to be remembered that 

cognizance of an offence on complaint is 

taken for the purpose of issuing process to 

the accused. Since it is a process of taking 

judicial notice of certain facts which 

constitute an offence, there has to be 

application of mind as to whether the 

allegations in the complaint, when 

considered along with the statements 

recorded or the inquiry conducted 

thereon, would constitute any offence so 

as to call a person to appear before the 

criminal court. It is not a mechanical 

process or matter of course, but as held by 

this Court in Pepsi Foods Limited 

(supra), to set in motion the process of 

criminal law against a person is a serious 

matter and it must reflect that the 

Magistrate has applied his mind to the 

facts and the statements and he is satisfied 

that there is sufficient ground for 

proceeding further in the matter by asking 

the person against whom the violation of 

law is alleged, to appear before the court. 

The satisfaction of the ground for 

proceeding further would mean that the 

facts alleged in the complaint would 

constitute an offence, and when 

considered along with the statements 

recorded, would, prima facie, make the 

accused answerable before the court. No 

doubt, nolengthy formal order or a 

detailed order is required to be passed at 

that stage of 204 Cr.P.C. but the Code of 

Criminal Procedure requires a speaking 

order to be passed Under Section 203 of 

Code of Criminal Procedure when the 

complaint is being dismissed and that too 

the reasons need to be stated only briefly.  
 

 24.  In other words, the Magistrate is 

not to act as a post office in taking 

cognizance of each and every complaint 

filed before him and issue process as a 

matter of course. There must be sufficient 

indication in the order passed by the 

Special Judge that he is satisfied that the 

allegations in the complaint constitute an 

offence and when considered along with 

the statements recorded and inquiry report 

of investigation Under Section 202 of 

Code of Criminal Procedure, if any, the 

accused is answerable before the criminal 

court and there is sufficient ground for 

proceeding against the accused Under 

Section 204 of Code of Criminal 

Procedure, by issuing process for 

appearance. Application of mind is best 

demonstrated by disclosure of mind on 

the satisfaction. If there is no such 

indication in a case where the Special 

Judge proceeds Under Sections 190/204 

of Code of Criminal Procedure, the 

superior Court in Appeal is bound to 

invoke its power in order to prevent abuse 

of the power of the criminal court. To be 
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called to appear before criminal court as 

an accused is serious matter affecting 

one's dignity, self respect and image in 

society. Hence, the process of criminal 

court shall not be made a weapon of 

harassment. 
 

 25.  Having gone through the order 

passed by the Special Judge, I am 

satisfied that there is no indication on the 

application of mind by the learned Special 

Judge while issuing process to the 

Appellants. The allegations made in the 

complaint were patently absurd and 

inherently improbable so that no prudent 

person can ever reach a conclusion that 

there is sufficient ground for proceeding 

against the appellants. The contention that 

the application of mind has to be inferred 

from the fact and circumstances of the 

case cannot be appreciated. Though no 

lengthy formal order is required at the 

stage of Section 204 Code of Criminal 

Procedure, there must be sufficient 

indication, in the summoning order, with 

regard to the application of mind by the 

trial court to the facts constituting 

commission of the offence and the 

statements recorded Under Section 200 

and 202 of Code of Criminal Procedure so 

as to assess sufficiency to proceed against 

the offender. No doubt the veracity of the 

allegations is a question of evidence but 

here the question is not about veracity of 

the allegations only, but whether those 

who are being summoned to face trial, are 

answerable at all before the criminal 

court. There is no indication in that regard 

in the summoning order passed by the 

learned Special Judge. The summoning 

order dated 29.3.2019 passed by the 

special Court has been passed in utter 

disregard to the law laid down in the 

above mentioned cases and therefore the 

same could not be allowed to stand.  

 26.  Resultantly the Appeal filed by 

the appellants suceeds and is Allowed and 

the order dated 29.3.2019 passed by the 

Special Judge SC/ST Act (Prevention of 

Atrocities), Act, Bahraich in Criminal 

Case No. 46 of 2019 is set aside.  
---------- 
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A. Code of Criminal Procedure, 1973 - 
Section 407-application-rejection-trial 

delayed, by getting it transferred –
adjournment was sought-non-
appearance of counsel and accused on 

the date given-issue of warrant against 
accused by court was the ground for 
transfer. 
 
B. It has been specifically mentioned by 

the Trial Judge that newly engaged 
Senior Counsel for defence, has sought 
an adjournment of the case and given an 

assurance that he will argue the case on 
the only date requested by him. This 
date was given to him. On that particular 

date, none of the accused appeared nor 
the counsel appeared, which compelled 
the court for issuing warrants against 

the accused persons and this was made a 
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ground for Transfer Application, moved 
before the court of Sessions Judge,  but 

nowhere it was mentioned in the said 
Transfer Application that there had been a 
direction by this Court for expeditious 

disposal of above Sessions Trial, that too, 
in a time bound frame. This has neither 
been mentioned before the court of 

Sessions Judge, Agra, nor before this 
Court, in this Transfer Application, which 
itself goes to show modus and intention of 
the accused-applicants, who have filed this 

Transfer Application, to get the trial 
delayed, by getting it transferred from the 
court where it is likely to be decided in 

near future. (Para 7, 8 ,10, 11 & 12) 
 
Transfer Application (Crl.) rejected (E-6) 
 
List of Cases Cited: - 

 
1. St. of Bihar Vs Hemlal Sah 2014 Crl. L.J. 
1767 

 
2. St. of Mah. Vs Ramdas Shrinivas Nayak AIR 

1982 SC 1249 at page 1251 
 
(Per Lord Atinkson in Somasundaram Chetty 

Vs Subramanian Chetty AIR 1926 PC 136) 
 

(Delivered by Hon'ble Ram Krishna 

Gautam, J.) 
 

 1.  This Transfer Application, under 

Section 407 of Criminal Procedure Code 

(Hereinafter, in short, referred to as 

''Cr.P.C.'), has been filed by the accused-

applicants, Jalveer and five others, against 

State of U.P. and Opposite party no.2, 

Geetam Singh, with a prayer for 

transferring Sessions Trial No. 643 of 

2014 (State Vs. Jalveer and others), 

arising out of Case Crime No. 286/2014, 

under Sections 147, 148, 149, 302 and 

506 of Indian Penal Code, Police Station-

Fatehpur Sikri, District Agra, from the 

court of Additional Sessions Judge, Court 

no.9, Agra, with a contention that this first 

Criminal Miscellaneous Transfer 

Application is being filed before this 

Court and prior to it the same was filed 

before the court of Sessions Judge, Agra, 

which was rejected by the Sessions Judge, 

Agra.  
 

 2.  A first information report was 

lodged at Police Station-Fatehpur Sikri on 

30.5.2014, against these accused persons 

with an allegation of murder of 

Bhupendra by the accused-applicants, 

whereas in autopsy examination report, 

there was only injury at the chest, within 

blackening and tattooing, around it. 

Investigation resulted in submission of 

chargesheet against Jalveer and Sahab 

Singh, alongwith Ghamandi, as a 

proclaimed offender. After committal of 

the case, charges were framed against 

Jalveer and Sahab Singh, thenafter, an 

application, under Section 319 of Cr.P.C., 

dated 26.10.2015, with a prayer for 

summoning Dhirendra, Ravindra and 

Satendra, was moved. Sahab Singh, on 

18.9.2014 and Jalveer, on 23.9.2014, were 

released on bail. Dhirendra, Ravindra and 

Satendra were also released on bail by 

this Court. Ghamandi is in Jail since 

5.9.2015. Trial proceeded before the 

Additional Sessions Judge, Court No.9, 

Agra. It was scheduled on 4.5.219, when 

date 30.5.2019 was fixed and signature of 

accused were taken over blank papers. An 

oral statement for judgment, to be 

delivered on 30.5.2019, was narrated, 

whereas on 30.5.2019, only one hour was 

given for arguments in the case. The date 

was manipulated and written to be 

15.5.2019, which was not in the 

knowledge of the accused persons, then 

30.5.2019 was fixed, but warrant was 

issued against accused-applicants. Recall 

application was moved and date 4.7.2019 

was fixed. Hence, neither opportunity for 
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argument was given nor it was heard, 

rather complainant-Opposite party no.2 

was seen coming out of the chamber of 

the Presiding Judge. Transfer Application 

No.586 of 2019 was filed before the court 

of Sessions Judge, Agra, for transferring 

above case on which comment of the 

concerned presiding Judge was called for, 

who, in his comments expressed no 

objection over it, even then said Transfer 

Application was rejected, vide order dated 

26.7.2019. Thus, this Transfer 

Application, with above prayer.  
 

 3.  Learned counsel for the applicants 

argued that he has no objection in case 

file of Sessions Trial is being transferred 

to some other court, having competent 

jurisdiction, with grant of single date for 

argument over trial. Hence, a request for 

allowing this Transfer Application has 

been made.  
 

 4.  Learned AGA, appearing for the 

State of U.P., has vehemently opposed 

this Transfer Application.  
 

 5.  Sri M.L. Jain, learned counsel 

appearing for the victim, Smt. Nemwati, wife 

of the deceased, has argued that it is a case of 

murder, committed by the accused persons, 

in which there is a direction for time bound 

disposal of the trial, given in Crl. Misc. Bail 

Application No. 23065 of 2017, in the order 

dated 9.4.2018, but the accused persons are 

not permitting for disposal of this trial and 

with an ulterior motive, this Transfer 

Application, on baseless ground, has been 

moved.  
 

 6.  Heard learned counsel for the 

parties and perused materials on record.  
 

 7.  Perusal of the order, passed by the 

learned Sessions Judge, Agra, reveals that 

allegations levelled against the Presiding 

Judge, concerned, was that a manipulation 

in date was made, warrant was issued, 

complainant was seen coming out from 

the chamber of the Presiding Judge and 

there is a narration of complainant in 

evidence that he will get accused persons 

convicted.  
 

 8.  Comment of the Presiding Judge, 

filed before the learned Sessions Judge, 

Agra, reveals that there had been a 

direction for time bound disposal of above 

Sessions Trial, in which Ghamandi is 

under trial and it was a date of argument, 

which was a part heard argument case. 

When none of the accused persons 

appeared, it resulted in issuance of 

bailable warrant against them and this was 

subsequently acted upon by enlarging 

them on bail on Personal Bond. Learned 

counsel for accused persons did not argue 

on the date fixed in the court, rather a new 

Vakalatnama of Haridutt Sharma, 

Advocate, was filed, with an assurance for 

getting the case argued on the next date. 

On this assurance, learned Trial Judge 

adjourned the case for argument to 

30.5.2019, but no argument was advanced 

on that date too. Neither accused persons' 

counsel nor accused persons appeared, 

which compelled learned Trial judge to 

issue bailable warrant. So far as allegation 

of coming out of Opposite party no.2 

from the chamber of the Presiding Judge 

is concerned, the same has been 

vehemently opposed by the Presiding 

Judge.  
 

 9.  Learned Sessions Judge, found 

Transfer Application with no substance, 

hence rejected the same.  
 

 10.  Alleged manipulation in the 

ordersheet is not being substantiated by 
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the counsel. It is undisputed that there was 

a direction for time bound disposal of the 

Sessions Trial of under trial accused and 

the court was endeavouring for getting 

same complied with and the Transfer 

Application was moved before the court 

of Sessions Judge, Agra, even in defiance 

of assurance given by learned counsel for 

defence, who was subsequently engaged 

on 4.5.2019, that he would argue the case 

on the next date fixed.  
 

 11.  Apex Court in the case of State 

of Bihar vs. Hemlal Sah, reported in 

2014, Crl. L.J., 1767, while referring a 

judgment of Apex Court, rendered in the 

case of State of Maharashtra vs. 

Ramdas Shrinivas Nayak, reported in 

AIR 1982, SC, 1249, at page 1251, has 

propounded that matters of judicial 

records are unquestionable. They are not 

open to doubt. Judges cannot be dragged 

into the arena "Judgments cannot be 

treated as mere counters in the game of 

litigation." (Per Lord Atinkson in 

Somasundaram Chetty Vs. 

Subramanian Chetty, AIR 1926, PC 

136), has propounded "We are bound to 

accept the statement of the Judges 

recorded in their judgments, as to what 

transpired in Court. We cannot allow the 

statement of the Judges to be contradicted 

by statements at the Bar or by affidavit or 

other evidences. If the Judges say in their 

judgment that something was done, said 

or admitted before them, that has to be 

last word on the subject. The principle is 

well-settled that statements of fact as to 

what transpired at the hearing, recorded in 

the judgment of the court, are conclusive 

of the facts, so stated, and no one can 

contradict such statements by affidavit or 

other evidence. If a party thinks that the 

happenings in the court have been 

wrongly recorded in a judgment, it is 

incumbent upon the party, while the 

matter is still fresh in the minds of the 

Judges, to call attention of the very 

Judges, who have made the record to the 

fact that the statement made with regard 

to his conduct was a statement that had 

been made in error. That is the only way 

to have record corrected. If no such step is 

taken, the matter must necessarily end 

there".  
 

 12.  In present case, in the ordersheet, it 

has been specifically mentioned by the Trial 

Judge that Sri Hari Dutt Sharma, newly 

engaged Senior Counsel for defence, has 

sought an adjournment of the case and given 

an assurance that he will argue the case on the 

only date requested by him. This date was 

given to him. On that particular date, none of 

the accused appeared nor the counsel 

appeared, which compelled the court for 

issuing warrants against the accused persons 

and this was made a ground for Transfer 

Application, moved before the court of 

Sessions Judge, Agra, but nowhere it was 

mentioned in the said Transfer Application 

that there had been a direction by this Court 

for expeditious disposal of above Sessions 

Trial, that too, in a time bound frame. This has 

neither been mentioned before the court of 

Sessions Judge, Agra, nor before this Court, in 

this Transfer Application, which itself goes to 

show modus and intention of the accused-

applicants, who have filed this Transfer 

Application, to get the trial delayed, by getting 

it transferred from the court where it is likely 

to be decided in near future.  
 

 13.  Under all above facts and 

circumstances, there is no ground for 

transferring this Sessions Trial from the 

court of Additional Sessions Judge, Court 

No.9, Agra. Hence, this Transfer 

Application is being rejected, with a 

direction and advise to learned counsel, 
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who has filed this Transfer Application, to 

come to the Court with clean hands and to 

remain careful in future, while presenting 

any Transfer Application, with 

mentioning correct facts and 

circumstances before the Court.  
 

 14.  In view of what has been 

discussed above, this Transfer 

Application, being devoid of merits, 

stands rejected.  
---------- 
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